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Introduction
l.

In this proceeding, the Applicant has applied for orders for custody and the immediate

return of the children of the .parties: Pelesila Koloamatangi Klavenes, female, born 9
November 2005 (now 14 years of age) and Terry Siope Koloamatangi Klavenes, male,
born 20 October 2006 (now 13 years of age), to the Applicant who resides in New
Zealand.
2.

The Applicant has not attended any of the hearings. The stated reasons for his nonattendance are referred to below. Until 14 Febrnary 2020, he was represented by a lawyer,
Mrs P. Tupou. On that date, she filed a notice of ceasing to act. Since then, the Applicant
has emailed the Registrar on a number of occasions in which he has made various requests
and submissions and attaching a number of documents which have been included among

was content for the
Court to detennine the application in bis absence. The Court has done all 't ii .t.
.I
can to assist the Applicant th
h h
1 eg11mate1y
tbe evidence considered on the application. He also indicated that he

roug t e processes of the case.
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3.

On 20 March 2020, the Court conducted the last of four mentions and hearings in this
matter. At the conclusion of that hearing, I delivered an ex tempore decision, in which I
refused the application and granted custody to the Respondent with specified access to
the Applicant. I indicated I would edit the transcript of the ruling, as to form not
substance, and issue it as my reasons for judgment. These are those reasons.

Procedural background
4.

On 7 November 2019, the Applicant, whom I will refer to as the father, filed an urgent
application seeking orders for the immediate return of the children to the Applicant in
New Zealand.

5.

On 12 November 2019, the application and supporting documents were served on the
Respondent.

6.

The matter first came before the court on 20 November 2019 and was adjourned to 4
December 2019 to allow the Respondent ("mother") time to file any affidavits and
submissions in opposition to the application.

7.

On 4 December 2019, I made an order appointing the Solicitor General as Guardian Ad
Litem to represent the interests of the children and to report to the court on the application
as soon as practicable. A request for priority to be afforded to this matter was made as the
next court hearing on the matter was then listed for 31 January 2020.

8.

On that day, the Applicant did not attend. He filed an affidavit conveying his apology for
his non-attendance which he then attributed to his work commitments in New Zealand at
that time. I expressed some concerns about that to the Applicant's then Counsel, Mrs.
Tupou, given the importance of the application and its potential impact on the children.

9.

On 13 February 2020, the Guardian Ad Litem report ("GAL repo1t") was fi led.

10.

The matter was back before the court on 14 February 2020. On that day, Mrs. Tupou filed
a notice of ceasing to act and a letter from the Applicant advising the court that he was
unable to attend due to a significant medical condition with supporting documentation. I
indicated to the parties on that occasion that they ought to have careful regard to the GAL
report and seek to agree on orders for custody and access which were in the best interests
of the children. The matter was then adjourned to 2 March 2020.
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11.

On 2 March 2020, the court was advised that the father had been communicating with the
other parties and the Registry by email. Those communications included, amongst other
things, that he was content to leave the determination of the matter to the comt. He has
not appeared at any hearings since nor has he appointed any other legal counsel to
represent him. I was also advised that day that the parties had not then yet discussed the
matter in light of the GAL report. That resulted in a direction for the parties to attend
mediation with the Guardian Ad Litem appointed to act as mediator. The date by which
the mediation was to be completed was subsequently extended by consent to l 81h of
March 2020.

12.

The mediation conference took place over a number of days with the use of video link
technology at the Attorney General 's office to enable the father to participate from New
Zealand. The mediation was not successful and the matter finally returned to court on 20
March 2020 for determination.

Original application
13.

I tum now to the various documents that have been filed in respect of this application.

14.

As indicated, the original application in this matter was filed on 7 November 2019. The
stated grounds for the application that the children be immediately returned to New
Zealand included that:
(a)

there was a current parenting order issued by Judge Goodwin of the Family Court
at Manukau in New Zealand providing the father with the day to day care for the
children;

(b)

the Respondent mother had removed the children from New Zealand without the
consent of the father;

(c)

that the mother had removed the children after having being served with the court
docwnents relating to the father's application for a parenting order in New Zealand
and an order preventing the removal of the children from New Zealand;

(d)

the father had not had access or contact with the children since November 2018 as
a direct result of the mother's action in taking them out of New Zealand back here
to Tonga.
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Applicant's affidavit in support
15.

The father's affidavit in support, sworn 6 November 2019, deposed, relevantly, to the
following:
(a)

that the parties been through the courts here in Tonga and in New Zealand dating
back to 2007 concerning issues regarding the marriage and the children;

(b)

the last matter the court in Tonga dealt with was an application by the father for
visitation rights with the children in New Zealand in 2013 ;

(c)

he says the mother opposed that application vigorously on the basis that the children
were better off in Tonga to learn their language and culture amongst other things;

(d)

he referred to a psychological report provided to assist the court on that application;

(e)

his application was granted and the children were allowed to travel to New Zealand
to be with him and their stepsiblings;

(f)

two years later, in 2015, the father says he received a call from the mother to say
that she and her family (including her husband and the children) had moved to
Christchurch;

(g)

he was given no information on the mother's intention to move to New Zealand;

(h)

be had mixed feelings as he was not pleased at being always left in the dark about
decisions that affected the children, but he was happy that they would have access
to "better education and protection in New Zealand" and be closer to him and his
family there;

(i)

shortly after, the mother began requesting money m excess of the amount
previously ordered by the court here;

(j)

he believed the children were then reluctant to return to their mother after each visit
with him and his family, but with no actual custody order for him and his children
in New Zealand, he wanted to keep the peace and not cause them any further
hardship;

..
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(k)

after a while, he found out that the mother and the children had moved to Auckland.
He was then living in Taupo with his family;

(l)

the mother requested more money because she said that Auckland was more
expensive;

(m)

after he refused the mother's requests for more money, she went to the Inland
Revenue Department to report and seek more money from him for maintenance of
the children. There are various references in the body of the affidavit and
accompanying exhibits to this issue of maintenance which is not directly relevant
to the current application;

(n)

after a while, his work and projects opened an opportunity for he and his family to
move to Auckland and they did;

(o)

although the mother did not provide him with any school reports for the children,
he discovered that the children were very behind and that their attendance was not
good;

(p)

he expressed concern when the children constantly talked to him about violence
between the mother and her husband and that they always dreaded when the time
came for them to return to their mother and her family;

(q)

around October 2018, he began making enquiries about applying for custody of the
children and to stop the mother from removing them from New Zealand;

(r)

be lodged an application for a parenting order without notice but the court in New
Zealand required the mother to be served with the documents and for the proceeding
to be conducted on notice;

(s)

the Respondent was served with the application documents on 15 November 2018;

(t)

he also lodged an application for an order preventing the removal of the children
from New Zealand which was served on the Respondent on 5 December 2018. The
documents contained a directions notice for a hearing on 4 February 2019;
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(u)

on that date, the mother did not appear, and Judge Goodwin adjourned the bearing
to 11 February 2019 indicating that if the children were not returned, he would
make a parenting order in favour of the father;

(v)

on 11 February 2019, Judge Goodwin granted a parenting order to the Applicant
and an order to prevent the removal of the children from New Zealand;

(w)

the mother not only ' knowingly absconded from her child support obligation in
New Zealand' (which I understand to mean payments said to be due to the father),
but she also absconded from the legal proceedings in New Zealand by removing
the children from New Zealand.

16.

I refer briefly to some of the exhibits to the father's first affidavit, the content and effect
of which, I will summarize:
(a)

Exhibit A is a report dated March 2013 by a psychologist by the name of Susan
Mafi. She was privately instructed by the father. That report appears to have been
prepared for the pmposes of previous family related proceedings between these
parties here in Tonga in proceeding number is FD 12/2007. Ms. Mafi recounted the
history of the parties and their ongoing dispute in relation to the children, to that
point in time, as follows:
(i)

the father and the mother met in January 2005 and were married a few days
later;

(ii)

the father was 36 at the time of the maITiage and the mother was 23 ;

(iii)

the father had been married before and had other children;

(iv)

he met the mother while managing a construction project in Tonga;

(v)

the matTiage only lasted two years with the couple separating in 2007, and
their divorce was finalized in November 2007;

(vi)

custody of the children was granted to the mother with reasonable contact to
the father;

7
(vii)

the father then relocated to the Philippines to manage his next construction
project;

(viii)

his employment prevented him from visiting the children and it was alleged
that although he attempted to have other contact with the children this was
prevented by their mother;

(ix)

in June 2008, the father applied to have contact 'defined' and he was granted
alternate two monthly contact periods in the Philippines until the children
reached school age. One contact period took place in September 2008 when
the children were 2 years 10 months and 1 year 9 months of age respectively;

(x)

by that time, the father had fi led a further custody proceeding on the basis of
medical evidence that the children were then in a poor state of health. A
confrontation occurred when the children were returned and the father
removed the children illegally to the Philippines;

(xi)

the father and his wife had the care of the children for two years until
September 2010. For the last three months of that period, he and his fami ly
moved to New Zealand where the father was self-employed managing large
building projects;

(xii)

in September 20 I 0, the mother applied to the Tonga Supreme Court for a writ
of habeas corpus to have the children returned to Tonga. By that time, she had
remarried. The children were returned to her care and had been with her for
the two and half years up to the date of the report;

(xiii)

since the children were returned to their mother, the father had made three
visits with his family staying from 3-4 weeks each time. He made a visit in
September 2011 but no visit during 2012. He then stated that other contact
was made difficult by the mother;

(xiv)

also, since the children's return to their mother at that time, the father had
made several applications for contact, including overnight contact in
September 2010, March 2011 and August 2011. In June 20 11 he applied to
fly the children to New Zealand for holiday contact and the mother made an
application for child support from the father;
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(xv)

at that time, the report writer noted that the relationship between the children
and their mother was very close. Her observations on the relationship between
the children and the father included that the children appeared secure and that
they enjoyed interacting with him but were not demanding of that, nor clingy,
nor avoidant. They were affectionate towards him and generally complied
with his instructions and commands;

(xvi)

the observations by teachers at the children's then school on the relationship
between the children and the father were recorded;

(xvii)

the children were noted as being close to each other;

(xvii i)

the children had been attending Hillyard Seventh-Day Adventist School
attached to Mangaeia Church at Kolofo'ou until the end of the year before.
Instruction at that school was in English. The following year, they were
transferred by the mother to a government school in Fanga which was across
the road from where they lived. They were then being instmcted in Tongan.
The children experienced difficulties in adapting to being educated in
Tongan. She mother's reason for the change was that she wanted the children
to become more fluent in Tongan and to develop more familiarity with the
Tongan culture;

(xix)

reports from the prev10us schoolteachers at Hillyard at that time were
generally positive about Pelesila, who was described as happy, outgoing,
compliant in class and could read and write to an average standard for her
age. Terry's teacher at Hillyard was not available to be interviewed;

(xx)

at the then current school at Fanga, Pelesila's teacher in Class 5 observed that
she did not know Tongan well: she could speak in Tongan but could not read
in Tongan and did not even know the Tongan alphabet. She also described
Pelesila as being slow to pick up new skills and knowledge compared to other
girls of her ability. Both children were described as arriving late to school
most days despite living close to the school. Terry was in Class 2 at the time
of the report. His teacher described him as doing poorly and that his
knowledge of Tongan was so poor that he did not understand instructions
given to the class. He daydreamed in class and would achieve very little ifthe
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teacher did not whisper instructions to him in English so that he could
understand;
(xxi)

the change of schools was likely to be a major educational setback for both
children and there were signs that it might affect their attitude to learning, and
if so, have implications for their education in the longer term;

(xxii)

in relation to stability, structure and their routine in the two households, Ms.
Mafi reported that there were some indications that the routine and structure
within the mother's household was not as well as established as it could be.

(xxiii)

in relation to safety and security, Ms. Mafi reported that there were clear signs
that the children were being loved and care for;

(xxiv)

in relation to the father's concern about the children' s emotional safety and
well-being, Ms. Mafi reported that both the children said that there had been
frequent arguments between the mother and her husband, that escalated to
aggressive behavior their step-father swearing and punching them and their
mother throwing things at their father. The father had reported the children
giving similar accounts to him at that time which caused the children to be
distressed. Ms. Mafi reported that although she appreciated that physical
violence to children by parents was not against the law in Tonga,
psychological research was very clear that children are adversely affected by
witnessing violence. Emotional effects include anxiety, fear and withdrawal.
Behavioral

effects

could

include

destructiveness,

aggression

and

disobedience. Learning effects could include poor concentration and lower
achievements at school. Their and social skills and friendships could also be
affected. The impact of witnessing parental violence, she wrote, was
increased if children are also victims of violence themselves;
(xxv)

she reported on other behavioral concerns raised by the father, in particular,
Terry having anger issues;

(xxvi)

there were no issues in relation to the father ' s ability to meet the needs of the
children;
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(xxvii) Ms. Mafi reported that the children missed their father and wanted to see him
in New Zealand for holidays. They did not think they would miss their mother
if they stayed for school holidays and then returned.
(xxviii)Ms. Mafi concluded:
A

there were no impediments to the children having holiday contact with
their father;

B

the main difficulty was likely to be settling the children back into the
routine after any such returns from holidays to New Zealand, but that
the mother could help in that regard by reassuring the children about
future visits and allowing those to be regular, while their father could
help by encouraging the children about their school work and taking
interests in their progress;

C

other factors which could make it difficult for the children to settle
included contact with the father being impeded or some other
detrimental aspect in the home environment;

D

the assessment raised questions about how well the children's interests
were being met in their mother's home, in terms of their behavior,
routine and their emotional safety;

E

the change of schools had been a major disruption to the education of
both children and, for TetTy at least, had put his education in jeopardy.
Whilst the mother' s intention is to improve the children' s knowledge
of Tongan culture and language might have been admirable, it was
likely to result in considerable sacrifices in important areas of the
children's development and future education by having instruction in
their second language when both their mother's home and their father's
home used English for everyday communication.

(b)

Certificates or proof of service of the father' s custody application in New Zealand
evidenced that the mother was served on 15 November 2018, and that she was
served with the application for prevention of removal from the children from New
Zealand on 5 December 2018.
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New Zealand orders
(c)

Exhibit His the minute of Judge A.P. Goodwin on 4 February 2019 which stated:
"J. Today is a direction of this conference in a proceeding between Mr.
Klavenes and Ms. Afeaki concerning their two children Pelesila who is 13
and Terry who is 12.

2. The father had applied for parenting order and an order preventing
removal on a without notice basis. Those applications were not granted on a
without notice basis and placed on notice. Today is the direction conference.
3. Lawyer for child was appointed and has reported at the point when that
report was filed in November 2018 there was an indication that mother was
going to file documentation through a lawyer Ms. Wagner. That has not
occurred.
4. Father today informs me that he is sure that mother has gone to Tonga and
that she has removed the children without his consent to live there. There may
be some sort of slightly conflicting information with regards to the youngest
Terry starting school tomorrow 5 February 2019.
5. In order to just clarify whether that does or does not occur I am adjourning
today to a hearing on 11February2019 at 9:30 am. That telephone hearing
to be before me.
6. Today is in any event converted to a hearing pursuant to Section 416Z(3)
Family Court Rules 2002. That telephone conference will also be a hearing.
If there is no return of the children to New Zealand by the time of that hearing
then, as I have already indicated to Father and lawyer for child, I will make
a parenting order providing him with day to day care of the children so that
he is then open to pursue the children's return from Tonga through whatever
means he is able to do so.
7. Therefore, today's hearing is formally adjourned to a telephone hearing
on 11February2019 at 9:30 am."

(d)

Exhibit I is a copy of the orders made by Judge Goodwin on 11 Febmary 2019:

"1. I refer to the memorandum of 4 February 2019.
2. Lawyer/or child has confirmed that the children have not returned to New
Zealand and she understands that the Applicant, Father has a photograph of
the children in Tongan school uniform.
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3. In the circumstances, I am going to make a p arenting order providing the
day to day care for the Father and contact as agreed for Mother. This will
allow Father to seek redress in the Tongan courts. I will also make an order
to prevent removal so that ifthe children do return in any way to New Zealand
they are prevented from leaving until their care issues are determined.
4. I therefore make the fo llowing orders and directions:
a) There be a parenting order provided in the Applicant father with the
day to day care of the children.
b) Contact is reserved to the R espondent mother on terms as agreed
between the parties.
c) There is an order preventing the removal ofthe children ofthe children
from New Zealand.
d) Upon release of the sealed orders lawyer for child's appointment can
be terminated with thanks of the Court.
e) File to be closed. "
(e)

Exhibit J is a copy of the parenting order issued. It stated, among other things, that
the effect of a parenting order was that the role of providing day to day care for a
child continues until the child turns 16. The order also noted "while exercising the

role providing day to day care for a child you have exclusive responsibility for the
child day to day living arrangement subject to any court order and the following
condition (if any)". Under the heading "Variation or discharge of this order", the
order also provided as fo llows: "Any person affected by this order or a person

acting for a child who is the subject of this order may apply to the court to vary or
discharge this order. Leave (permission) of the court is required if the application
is substantially similar to previous proceedings and the order was made less than
two years ago." The stated consequences of non-compliance w ith the order
included that "It is also an offence, without reasonable excuse and without the

intention preventing compliant with a parenting order, to contravene a parenting
order. The penalty for that offence is imprisonment for a term not exceeding three
months or a fine not exceeding $2,500" .
(f)

Exhibit K is a copy of the order preventing removal of the children from New
Zealand. It included that "any tickets or travel documents (including passports) for

the children or for the person believed to be about to take the children out of New

13
Zealand or of both are to be surrendered to the Registrar of the Manukau Family
Court forthwith ".
17.

Later in the proceeding, the Applicant filed a copy of a document entitled "First report by
Lawyer for Child" dated 22 November 2018. It was prepared for the purposes of the
Family Court proceeding in Manukau. The report included the following relevant matters:
(a)

On 29 October 2018, his Honour Judge Twaddle noted concerns of the father that:
(i)

the children were exposed to domestic violence between the Respondent
mother and their step-father;

(ii)

the children had been physically abused by them; and

(iii)

the children were behind with their education and had not been attending
school.

(b)

His Honour noted, however, that the evidence in support of those concerns was
filed in 2013 proceedings in Tonga when the Applicant father applied for access to.
That case resulted in consent orders, the terms of which, were presumed to have
implemented over the ensuing five years.

(c)

In relation to the allegations of abuse, at paragraph 14, the report recorded that both
children had denied that they were physically abused at their mother' s home but did
not hesitate to tell the author that their mother was quite demanding.

(d)

At paragraph 15, it was reported that the children had not been allowed to make
telephone contact with their father although they had expressed their wish to do so
to their mother.

(e)

At paragraph 16, it was recorded that during their meeting that day, the children
stated they had heard their mother talking about going to Tonga to look after her
grandparents. They did not know when or for how long their mother was intended
to go. They both made it clear that they would like to go with her only for a visit
but would not be happy about changing schools again. Their wish was to continue
their schooling in New Zealand. It was Pelesila's last year at intermediate school
and she thought that she might me enrolling at McAuley High School for the next

14
year. Terry was firmly committed to attending Year 8 at Otahuhu Intermediate
School the following year.
(f)

At paragraph 17, it was noted that as for the future, the children both expressed their
wish that things could be the way they were before. However, they requested that
their mother should try to not be too dominating of other people's wishes and not
be so short-tempered. They both expressed that their father is by far the less
demanding and described him as often giving in to their mother.

(g)

In relation to the way forward, the lawyer for the children said that she had
instmctions from the children to try to a1rnnge contact between them and their father
as soon as possible. She said that both parties needed to understand that they are
equally the guardians of the children and needed to agree on issues such as schools
and travel overseas. Their respect for each other as parents and very significant
adults to their children was lost in their personal issues. She also noted that Ms.
Wagner, the then lawyer for the mother, had emailed the father to say that the
mother would not agree to contact unless it was agreed to be incorporated in a court
order.

(h)

Finally the lawyer for the children did not consider there to be any need for an
urgent specialist report other than a s.132 repott to address the allegation that the
children were subjected to the domestic violence in the Respondent's home.

Observations on the 2019 New Zealand orders
18.

I pause at this juncture to record the following observations about the extant orders issued
by Judge Goodwin and their significance for the determination of this application.

19.

There is clear evidence that the mother had been served with the applications for custody
and non-removal prior to the time she left New Zealand and returned to Tonga with the
children. There is no evidence that she did so after the custody orders and order preventing
removal of the children from New Zealand had been made. His Honour' s decision was
based on the fact that the mother had not appeared before the court in response to the
application and that it appeared at that time that she had taken the children back to Tonga.
It is not clear from the infom1ation before the court on that occasion whether it was known
for what period of time the mother had intended to take the children back to Tonga.
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20.

It cannot be said therefore that the mother here has breached the orders of the Family
Court in New Zealand. However, the fact that she did return the children for what now
has turned out to be an indefinite or permanent timeframe indicates that she did so, at
least in part, due to concerns about the father being successful in his custody application.

21.

Further, and perhaps most importantly for the instant application,

I make this

observation: Judge Goodwin' s orders were not, and, with respect to his Honour, could
not have been made on any hearing or determination of the father's application on its
merits.
22.

Those observations I trust may become relevant if and when further approaches are made
to the Family Court in New Zealand in consequence of the orders I make here today to
ensure that the orders, when implemented, do not risk contravening Judge Goodwin 's
orders to which I have just referred. Those matters will have to be considered further in
due course including, if necessary, communication between this court and the Family
Court in New Zealand to regularize the position and to avoid the possibility of any
contravention of the New Zealand orders.

Respondent's affidavit in opposition

23.

On 28 November 20 19, the mother filed an affidavit in opposition to the application. I
will summarize some of the salient aspects of the affidavit and the exhibits for the
purposes of this ruling:
(a)

She did not believe that the psychological report by Ms. Mafi, to which I have
referred above, was independent because Ms. Mafi was 'arranged' by the father.

(b)

In any event, that report was not the deciding factor for the application in 2013.

(c)

She appreciates the importance for both parents to have access to the children but
she did not trust the father for she had experienced his strong and domineering
attitude which was reflected in his breaching the access orders made on 24 June
2008.

(d)

That ended with a consent memorandum as to access being signed on 10 April 2013.
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(e)

The terms of that memorandum were confirmed as orders of this court on 18 April
2013.

(f)

She denied not having informed the father of her intention to move to New Zealand
before she and her family did so. She says that she moved because of the
Applicant's access to the children and so that he would not have to arrange for their
air-tickets to New Zealand.

(g)

She said she called the father in about January or February 2015 and asked him to
increase the maintenance money for the children to help with their school costs
because they were just settling into New Zealand and their finances were tight. She
said that the father's response was "Ifyou guys could not afford to take care of the
children then given them back to me. No I will not give you any money". She said
the father never gave any money or contributed towards the children's schooling
cost and he immediately ceased to pay maintenance ordered by the court in Tonga.

(h)

The mother denied the father's allegations of previous denial of access and deposed
that, in fact, the father had free access to the children whenever he wanted.

(i)

She denied the father's allegations about the children being unhappy to leave him
when they visited to return to her. On the contrary, she said that upon their return
to her, the children were always very happy to see her and said they had missed her
and her husband. Those sorts of differences, in my view, did not advance the case
in any material respect.

U)

As with the father, the mother's affidavit went into inordinate detail in relation to
maintenance issues.

(k)

In relation to the father's allegation about not knowing of the children's progress at
school, the mother deposed that the father never asked about the children's school
reports. She said the children studies were 'good '.

Pelesila performs better

academically than Terry. The children attended Otahuhu Intermediate school in
New Zealand. She said they never missed school except if they were sick.
(1)

She refuted allegations of physical violence within her household between herself
and her husband.
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(m)

She said she and her family lived happily with the children in New Zealand. There
was no intention by her to use her custody rights over the children to hinder access
between the father and the children. She saw no reason for the father to worry for
they had been living in New Zealand since late 2014 with no problems about his
access to the children. Even when the father moved to Tonga, she did not interfere
with his access to the children.

(n)

The mother asserted that the father never mentioned in his application before the
New Zealand Family Court that there was an "existing court order about custody
and access to the children already made by the Supreme Court in Tonga".

(o)

She agrees to the father having access to the children but that she be granted
custody. She also asks for stricter and more limited access with any breach to result
in contempt and imprisonment.

(p)

She recounted the events of October 2018 which led to her return to Tonga with the
children. On 19 October 2018, the father called her and asked if he could pick the
children up for Terry's birthday the next day. The mother agreed. The father picked
the children up on the 201h and never returned them. She went to their school to see
the children but was told the father had called and excused them from school for a
week. She did not see or hear from the children for over two weeks. Then, she heard
that the children had been enrolled at the Pukekohe Intermediate School and she
went there. It was confirmed that the children were studying there and that the father
had given instructions that only he or his wife could pick the children up and that
the mother was not allowed to see them or collect them from the school. She said
she cried and begged to see whether they were okay, but the principal denied her
requests. She then went to a lawyer and got a letter delivered to the school. It was
referred to the school police and finally, around 7 or 8 November 2018, she brought
the children home. The children were first reluctant to come with her and said that
the father had strongly warned them never to go back to the mother no matter what.
They went to a restaurant when the school police called and spoke with Pelesila.
The officer then spoke to the mother and checked whether the children were okay
and she told them that they were happy and that they were having dinner. The father
arrived at the school where he was said to be furiously shouting and yelling around
the school.
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(q)

Arrangements for their return to Tonga were then made and they returned to Tonga
on 12 December 2018.

(r)

She denies there being any problems with communication between the father and
the children.

24.

Exhibit 2 to the mother's affidavit is a judgment of Justice Rodney Hansen of the High
Court of New Zealand in Auckland on 1 September 2010. His Honour dealt with an
application by the mother for a writ of habeas corpus for the return of the children. His
Honour recorded the history between the parties to that point in time. I will set out a precis
of his Honour's remarks which are relevant to history of the present application :
(a)

On 10 September 2008, the father left Tonga with his two children in contravention
of a court order which required him to share custody with their mother. For most of
the time since then to the date of the judgment, they had lived with the father in the
Philippines where has worked.

(b)

On 30 November 2007, the Supreme Court of Tonga made an order awarding
custody of the children to the mother.

(c)

On 24 June 2008, the father was given access to the children where he worked by
way of two monthly visitation rights. The effect of that order was that the parties
had joint custody whereby the children were to be in the care of each parent every
alternate two months. The mother' s appeal against the decision was then yet to be
determined. I note that there is no reference in the mother's affidavit to the outcome
of any such appeal.

(d)

Pursuant to the access order, the children were in the care of their father in the
Philippines from 2 July 2008. They returned to Tonga on 10 September 2008. When
the mother went to collect them, there was an altercation involving the parties and
their spouses. There was conflicting evidence as to what occun-ed. The father said
there was violence, and that he feared for his safety and the safety of the children.
A hearing was scheduled to take place in court later that week. The father did not
attend. Instead, he left Tonga with the children on 11 September 2008.

(e)

Since then, be had lived in the Philippines with the children, his wife and the young
children and the father's 14-year-old son by a previous relationship.
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(f)

The mother sought an order for the return of the children in the Supreme Court of
Tonga on 16 September 2008. Chief Justice Andrew found the father to be in
contempt of court and ordered him to return the children to their mother forthwith.

(g)

The father applied to the Supreme Court of Tonga to discharge the custody order.

(h)

Chief Justice Ford issued a minute recording that the father would not be heard
while he remained in contempt.

(i)

The mother returned to New Zealand to seek the return of the children to Tonga.
Her application for a writ of habeas corpus was filed on 25 August but there were
difficulties effecting service.

(j)

There was no dispute that the then operative court order entitled the mother to
custody of the children. The children were in the custody of Mr. Klavenes and had
been since they left Tonga with him contrary to an order of the Supreme Court of
Tonga. Without the consent of the co-guardian of the children, his actions led to
him being held in contempt of court.

(k)

Mr. Klavenes expressed concern that he did not receive a fair hearing in Tonga and
the that the children's best interest would be disregarded. His Honour said that there
was nothing in the material before him to even faintly indicate that the Tongan court
would not give due cons ideration to the issues. There had been no criticism of its
conduct on the proceeding to date and Mr. Klavenes had only recently been
prepared to submit to its jurisdiction.

(l)

There was no doubt that any issue concerning the custody of and access to the
children should be determined by the Supreme Court of Tonga. He saw no reason
either to grant relief(ifthat were an available course) or to impose conditions which
wi ll require or permit the Family Court of New Zealand to become involved.

(m)

The mother' s application was granted.

Applicant's amended application and affidavit in reply
25.

On 3 December 2019, the father filed an amended application. Relevantly, it sought
alternative orders that he be granted custody of the children and that the mother comply
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with the first order sought namely that the children be returned to New Zealand as soon
as tickets could be acquired. It also added orders that the mother have access to the
children by mutual arrangement.
26.

The grounds for the amended application included, relevantly at paragraph 5, reference
to that part of the memorandum of consent between the parties dated 1O April 2013 in
action FD 12/2007 which stated:

"The parties have agreed that the application by the father for custody is
adjourned sine die with leave for the petitioner father to reinstate if and when
circumstances arise."
27.

The father says that such circumstances have now risen being the mother's movement of
the children without regards to their best interest nor the position of the father.

28.

In his affidavit in reply, the father denied many of the allegations contained in the
mother's affidavit. Of relevance, he deposed at paragraph 14, that if the Respondent was
a responsible mother, she would not be doing what she is doing to the children, namely,
that in an effort to fight off his application for custody of the children in Tonga:
she took them to New Zealand in 2013;
(a)

removed them from their English-speaking school to a Tonga-speaking school
which caused much distress to the children;

(b)

after putting them through the access action in Tonga to keep them in Tonga, she
removed them from Tonga to New Zealand 20 months after the consent orders,
without his consent;

(c)

they moved to Christchurch where the children were put into schools there;

(d)

not long after, they were moved again from Christchmch and their school to
Auckland to a new school; and

(e)

then now to Tonga without any disregard of his opinion or position on what would
be best for the children.

29.

At paragraph 19, the father deposed around October 2018, Pelesila spoke to him about
the mother intending to take them to Tonga. He called the Respondent and asked her

21
about it and she said that she was going to Tonga because her grandparents were sick. He
asked her if she was taking the kids and she said she did not know. She started saying that
she has custody of the kids. He asked her not to take the kids but to leave them in New
Zealand because of their schooling. She said she did not know.
30.

At paragraph 20 he deposed that meanwhile the children were expressing to him and to
others their strong desire not to return to Tonga. He started suspecting something out of
place when the kids were saying that they were staying at other people's homes
temporarily and the Respondent not wanting him to return the children to her house, but
elsewhere. He said that every time the children spoke about the possibility of moving to
Tonga, they became upset.

31.

At paragraph 21, the father said he drove by the mother's house and noticed a container
at the front of the house. He became fearful because there were no orders in New Zealand
and that therefore it was very possible for the mother to leave with the children for Tonga
without his knowledge.

32.

At paragraph 22, he said that he then decided to file the application in New Zealand for
orders not to remove the children from New Zealand. He asked the Manukau Court what
his rights were in keeping the children with him until the court decided his application
because there were no custody orders in New Zealand at the time. He said he was told
that because there were no orders, there was no legal requirements as to who the children
should be with.

33.

I pause to observe that, as the Respondent deposed in her affidavit, it appears that, at that
time he made his application to the New Zealand Family Court in October 2018, the
husband did not inform that Court of the extant Tongan Supreme Court orders.

34.

At paragraph 23, Mr Klavenes said that when the children came to him on the weekend
of 2 November 2019 [sic, 2018], he decided he would keep them until the matter was
decided by the New Zealand comi. He called the Respondent and told her that he was
keeping the children until the court decided his application. He then enrolled the children
at Pukekohe Intermediate and told the mother. The mother called to speak with the
children, and he let her 'as per normal'.
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35.

At paragraph 27, the father said that about 3 to 4 days after the children were at their new
school (about 7 or 8 November as the mother said), he was contacted by a police officer
and informed that the Respondent was at the school yelling and causing a scene in front
of the teachers and students, the children were very upset and highly embarrassed and
that the officer was going to let the children go with the Respondent to avoid any further
drama. The father agreed. He then contacted the police officer and asked her to check on
the kids and to ensure that the kids did not leave New Zealand. He was told that contact
was made and that the Respondent promised not to take the children out of New Zealand.
He said that Pelesila confirmed to the officer that "she and her brother do not want to go
to Tonga to live". The father said he was sure that, if requested, a police statement could
be provided. No such statement has been provided.

36.

He also noted in his affidavit, at paragraph 29, that the Respondent also told the court
appointed lawyer for the children that she had no intention of taking the children out of
New Zealand. Emails in that regard were attached to which I will refer shortly.

37.

Finally, at paragraph 32, the father opined that the 2010 decision of Justice Hansen was
now nine years old and "irrelevant" . He said he returned to New Zealand and purged his
contempt of court charges and was granted access to the children in New Zealand in 2013 .

38.

Annexed to that affidavit is a copy of the "memorandmn of consent as to orders" dated
10 April 2013. They provide for quite detailed arrangements in relation to access which
include that the father was to have access to the children in New Zealand for school
holidays in June each year from June 2013 up to and including June 2016. In relation to
Christmas school holidays commencing December 2013 up to January 2017, the
arrangements included that following the end of the school term in December 2013, the
father would have access to the children in New Zealand from the remainder of December
and they were to be returned to the mother before 31 December to remain with her for
January 2014. In other words, as I apprehend them, the effect of the orders was to
effectively split what are generally referred to as the Christmas-New Year holidays in the
school calendar taking up most of December and January. Those consent orders or
arrangements included that the mother was to have the children during the school holidays
in April and September each year. The husband was to pay for all the costs of the return
flights of the children to Tonga and provide the mother with the details of those flight
bookings for at least 14 days prior to their departme. Other arrangements were also agreed

23
in relation to the children's New Zealand passports. The orders included maintenance to
be paid by the father of $200 pa'anga per month until further orders. In relation to
education, it was agreed that the mother would make immediate arrangements for both
children to be enrolled at the Mangaeia Hillyard School and that the children would not
be transferred from that school except with the consent of the father. The mother was to
make available copies of all school reports from that time on to the father and the GAL.
In relation to the health of the children, the mother agreed to inform the father as soon as
possible of any illness or injuries suffered by the children whilst in her custody and any
related medical treatment. The father agreed to do the same when the children were in his
custody. The mother also agreed to inform the father of any medication the children may
be required to take during periods of access as well as details of any special dietary
requirements. The father agreed to do the same when the children were being returned to
the mother. As previously noted, the father's application for custody was agreed to be
adjourned sine die with the leave of the father to reinstate that application if and when
circumstances arose. Finally, the parties confirmed their prior agreement that neither of
them shall inflict nor permit violence to be inflicted on or in front of the children.
39.

Also annexed to the husband 's reply affidavit was a copy of the GAL report for
proceedings FD 12/2007 dated 10 April 2013. At that time, the GAL recommended that
custody of the children should be awarded to the father, although with the customary
reservation that the court had a discretion to determine the best interests of the children
based on the details of the report. I need go into the details of that report now given the
passage oftime since and the more recent information that is now to hand.

40.

Other exhibits attached to the husband 's reply affidavit include some school results for
the children when they were at Hillyard Memorial School. Suffice to say, their results for
core subjects such as English, Maths and Science were Cs and a D for Terry and Cs and
a B for Pelesila.

41.

Also, as mentioned above, emails between the parties in October and November 2018
confirmed the father' s evidence that in response to his queries, the mother stated that she
was not intending to take the children out of New Zealand. In another email to the father,
the Lawyer for the Child, Mele Tu'ilotolava, told the father to ' relax' as she' d een the
children and spoken with the mother and there was no intention to take the kids of New
Zealand. She wrote that she had spoken with Otahuhu school and that they had received
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confirmation from Papakura school that the children had been enrolled there. She asked
whether the father knew anything about that. She noted that the decision as to which
school the kids should go to was a joint decision between both parents and that the
children were being pulled from side to side which was harmful. She suggested that as
they lived at Mangere, the children should be re-enrolled back at 'Otahuhu Intermediate,
and that they would return there the following Monday.

Applicant's submissions
42.

On 4 December 2019, Mrs Tupou, then counsel for the father, filed written submissions
addressing the issues on the substantive application.

43.

The submissions set out a history of the long mnning dispute between the parties in
relation to custody and access and more recent events including the mother taking the
children from New Zealand and returning here to Tonga now full-time. In light of what
has been set out above, I need not repeat that history here.

44.

Section 10 of the Guardianship Act provides that the Court may make interim or
permanent orders with respect to the custody of a chjld and on such conditions as the
Court deems fit. Section 12 provides for access rights and, as Mrs. Tupou' s submissions
highlighted, s.15 requires, in any proceedings relating to, inter alia, custody, the court to
consider the following, in surnrnary:
(a)

the welfare of the child as the paramount consideration;

(b)

the conduct of any parent relevant to the welfare of the child; and

(c)

the wishes of the child, if the chi ld is able to express them, and take account of them
to such extent as the Court thinks fit, having regard to the age and maturity of the
child.

45.

In relation to the welfare of the children, it was submitted that:
(a)

the children have been through a lot and it therefore would be in their best interests
to undergo an assessment of their physical, mental and emotional well-being and
their development given their circumstances;

(b)

those resources are not readily available here in Tonga but they are in New Zealand;
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(c)

such assessments could provide recommendations from professionals of ways to
remedy any physical, mental and emotional suffering they have been subject to in
the past.

46.

The Applicant refetTed to the decision Goree v Miller [2003] TRL 316 concerning
children who had been unlawfully taken from one country to another. There, the court
referred to the English decision of A and others (minors) [1992) I All ER 929 and 936
and that Court's reference to the Hague Convention:

"The scheme ofthe Convention is thus clearly that in normal circumstances
it is considered to be in the best interest of the children generally that they
should be promptly returned to the country whence they have been
wrongfully removed, and that it is only in exceptional cases that the court
should have a discretion to refi1se to order an immediate return. "
[my emphasis)
47.

Mrs. Tupou noted in her submissions that the Hague Convention does not apply to Tonga
but she submitted that the principle of the paramountcy of the welfare of the children had
been applied in the Courts and was now provided for by statute.

48.

In Gorse, Ford J also referred to re H (infants) [ 1965) 3 All ER 906 at 912 in which it
was observed:

"The sudden and unauthorized removal of children from one country to
another is far too frequent nowadays as it seems to me it is the duty of all
courts and all countries to do all they can to ensure that the wrongdoer does
not gain an advantage by his wrongdoing".
49.

Further in that decision the cout1 held:

"Although the court had jurisdiction to make full enquiries if it wished into
the merits of all the matters in dispute between the parent before deciding
whether to send the boys back to the US yet the court was not bound to do so
and upon being satisfied that the boys would come to no harm if their father
took them back there the trial judge had rightly decided to authorize their
return to US".
50.

That test was applied in the case of Goree v Miller and the child there was returned to the
father in Australia.

51.

Against those principles, it was submitted here that:
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(a)

the mother had not provided any evidence to show that the children would come to
harm if they were returned to their father in New Zealand;

(b)

given the parties and the children had been living in New Zealand fo r approximately
five years prior to late 201 8, the Family Court at Manukau, with its available
expertise and resources is in a better position to deal with the issues in this case;
and

(c)

therefore, it is in the best interests of the children that they be immediately returned
to their father in New Zealand and for the New Zealand court to deal with any issues
the mother may wish to raise there.

52.

Submissions were also made in relation to the conduct of the parents, so far as that is
relevant to the welfare of the children.

53.

Finally, in relation to the wishes of the children, it was submitted that given the children
are in Tonga, it would be easy enough for the court to conduct an interview with them.
But that should be viewed with some caution as the children have been in the sole care of
the mother so that she has had an advantage over the father because that day to day contact
must inevitably establish a closer bond.

Further documents filed by the Applicant
54.

Subsequent to Mrs Tupou's submissions, and after she ceased to act, the App licant sent
a number of emails to the Supreme Court Registry, many of which attached further
documents upon which he wished to rely.

55.

In one such email, copied to others including the New Zealand High Commission here in
Tonga, the Applicant wrote "I guess that's why the mother ran to Tonga knowing that

jurisdiction is different and Hague Convention does not count for Tonga." He said that it
had been nearly 14 months since he had been able to hold, kiss or hug the children. He
went on to say that he intended sending a request for help from the office of New
Zealand' s Minister oflnternal Affairs, Mr. Winston Peters. He said that, being an election
in N ew Zealand, a story about New Zealand children being taken out of New Zealand
against a court direction would either be a "good media story" or promote the New
Zealand government "to act".
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56.

In another email dated 3 1 January 2020, the Applicant wrote:

" ... To be honest and this may go against me and my chance of ever seeing
my children, but to speak honestly, I have no faith in the Tonga court system
especially the children's rights. I believe the best way forward now is to make
a forma l complaint to the New Zealand courts and New Zealand government
that the children had been taken out ofNew Zealand and the decision makers
in Tonga involved in this matter will be responsible for any of harm or
damage to my children .... the court system in Tonga does not promote or
protect the interest of the child. "
57.

To a certain extent, one can appreciate the frustrations of the father in this case. In
circumstances where he had applied to a New Zealand court and obtained orders for
custody and non-removal (albeit in the circumstances and in the nature of that discussed
above), what has subsequently occurred would cause great anxiety for any caring parent.
However, as noted above, more than nine months had passed between when the orders
were made in New Zealand (themselves having been made about two months after the
mother had left New Zealand) and when the father actually instituted these proceedings.
In those circumstances, any understanding or sympathy for the father's plight is limited.

58.

Even though some of the Applicants' statements in the emails referred to above could be
considered contemptuous, I simply treat them as expressions of frustration and nothing
more.

Guardian ad Litem report
59.

On 13 February 2020, the Guardian ad Li tern fi led his report. It is a comprehensive and
important, if not instrumental, sow-ce of information for the court to assess the
relationships between the parties and the children, and the various considerations the
comt must have regard to in seeking to determine what is in the best interests of the
children for the purpose of this application.

60.

l ·will refer for the purposes of this ruling to certain passages within the report that are
most relevant to my determination.

61.

During the GAL's interviews of the children, Pelesila explained that she had spent half
of her life in Tonga and half in New Zealand. She said that being in Tonga this time
around had been much better than the last time. Although she missed her friends in New
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Zealand, she has made a lot of new ones here in Tonga in the past year. She was of the
opinion that going to school in Tonga was pretty much the same as going to school in
New Zealand, however, she does feel that she is challenged to learn more studying in
Tonga. She explained she loved getting to know her mother's side of the family in Tonga
and that she has learnt a lot about Tongan culture which she particularly likes. She
described that the move to Tonga has been no different from living in Otahuhu, New
Zealand.
62.

Teny explained that the move from New Zealand to Tonga was 'okay' and that he would
prefer to stay in Tonga because he has more friends here. He was shocked initially when
he found out that they were moving to Tonga. He wanted to come to Tonga for a visit but
not to live permanently. After a year of being in Tonga, he has changed his mind. He
prefers studying in Tonga as he learns more English here. He explained when he was
studying in New Zealand that he needed some sort of medication to focus. However, he
does not need that in Tonga. He admitted that he did not do so well in school last year,
however, he is more focused now and he is sure he will do better this year.

63.

Pelesila's favourite subjects in school are English 'because it is fun ' and Business
'because it will help her in the future'. Maths is definitely not her strength. Terry, on the
other hand, likes Tongan History because it too is fun, Global Perspectives because he
likes to learn about the world and Maths. He acknowledges that his Maths is poor, but he
likes it because it is his hardest subject and he enjoys the challenge. They explained that
most of the time they helped one another with their homework. They sometimes ask their
step-father for help when he is in Tonga.

64.

In relation to the relationship between the children and their natural parents, Pelesila
described the Applicant as being quite serious. She liked that she got to travel sometimes
with the Applicant. She explained that she tells her father things that ' Dad's need to
know'. She described the Respondent as the 'crazier or fun parent' . For example, the
Respondent is more like her sister when she is with her friends and she tells her everything
including things about her relationship with her boyfriend.

65.

Terry said that living with the Respondent and the Applicant is the same for him. He likes
going on adventures with the Applicant such as going to the cinema, a park or for a family
run.
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66.

Both children enjoy family time with the Respondent. Pelesila enjoyed the ease of
communication with the Respondent. She also enjoyed how family meetings suddenly
turned into a fun time. Terry also enjoyed this.

67.

Both children had been in contact with the Applicant and their step-mother through
Instagram messages. Pelesila communicates through her Instagram page to her stepmother's Instagram. Terry is not on lnstagram, so he does not message the Applicant.
However, both children said that they have had a voice message from the Applicant for
their birthdays. They admit that they have not had any video calls or telephone
conversations with the Applicant since they moved to Tonga. Pelesila stated that this was
because the Respondent asked them not to until things were sorted out between herself
and the Applicant, and that the Applicant had to 'go through his lawyers to talk to them' .
Pelesila said that the Respondent only asked them to do this but did not demand they do
it. Pelesila also confirmed that she would message the Applicant and her step-mother one
or two times a week. They expressed that they would like to see the Applicant in person
and talk to him on the telephone or by videocall.

68.

The GAL report also addressed the children's relationships with the respective stepparents and half-siblings, issues of discipline and others.

69.

Of particular importance is a chapter in the report devoted to Pelesila's self-harm. Pelesila
was asked about a photo she posted on Instagram of a hand with brnised knuckles, with
a caption:"" . She explained that the photo was not of her hand but of a bruised hand she
found online. However, he admitted that she does hurt herself when she is stressed or
angry and that this bas been going on for the past 2 to 3 years. She would punch or kick
something until she bled or that use scissors, knives or a pencil sharpener blade to cut her
arm. She stopped doing this to herself during her third term of2019 because her boyfriend
asked her to. She had not told anyone other than her boyfriend. She said she lied to the
Respondent when questioned about cuts on her arms. She felt guilty about lying to her
mother because she tells her mother everything. She explained that she did this mostly as
a result of being bullied whilst studying at Otahuhu and now at Ocean of Light. Students
at those schools would talk about her and call her names. She also said that once such
incident was the result of her anger at the constant disputes between her father and mother.

30
70.

In relation to allegations of violence in the home, Pelesila and Terry stated that there were
no disputes between their father and step-mother, however, the mother and her husband
sometimes argued at the small things such as money. That made Terry scared at times.
Pelesila was more understanding of the mother and her husband's situation in that they
were under some stress at the time. According to Pelesila, the last time the Respondent
and her husband argues was about three years ago when they were still in New Zealand.
They both confirmed there had been no violent physical abuse in the household from their
step-parents or between the mother and step-father.

71.

When asked about their feelings in relations to the ongoing custody battle, Pelesila said
she felt it was disturbing as it had been going on for too long. She mentioned that the
father had tried to get custody of them but had always failed. She wished that it would all
just stop. Terry explained that he did not like having to choose which of his parents he
wanted to live with. They knew of the current 'custody battle' by which the mother had
custody over them and the father was trying to gain custody instead. Both children were
not aware of the orders obtained by the father in the New Zealand Court. The GAL
informed them and asked how they felt about that. Both appeared surprised by that news.
Pelesila said that she was not happy about it and wanted it all to stop. Terry said he felt
sad about the news because he would have to choose who to live with.

72.

In relation to the children's views (or voice) regarding living arrangements, Pelesila said
she would prefer to live with the mother as she is of the opinion that the father is not used
to having more than two children to look after. She feels that it is hard for him to adjust
to caring for four children that she does not want to disrupt his family life with her stepmother and their children. She explained also that it feels a bit too "palagi" (western or
foreign) for her and Terry when they visit the father. She did not explain why she wanted
to live with the mother.

73.

Terry wanted to continue to live with the mother but wanted to spend more time with the
father by visiting him on school holidays. He said he "cannot live without his mum" and
that he is much closer to his family here. Again, he expressed that he did not like having
to choose sides.

74.

Both children confirmed that their decision to remain with the mother was not influenced
in any way by her or anyone else and that the decision was theirs alone. They
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acknowledged that they had voiced in past years that they wanted to live with the father.
Pelesila stated that while that decision was mainly because she liked the father's lifestyle,
she now sees that it is better to live with the mother. Terry also confirmed that it is better
to live in Tonga.
75.

They both confirmed that the mother had told them they could choose who they wanted
to live with when they each turn 16. At present, Pelesila said she would like to continue
living with her mother because she prefers living in Tonga and doesn't mind going back
and forth between the mother and the father. Teny said that once he is 16, he wants to
live with his father because he has been with the mother for so long and he will then want
to spend time with the father. Neither wanted to be separated. Terry was willing to remain
with the mother if Pelesila did so and vice versa with the father.

76.

The report then deals with the interview with the father and much of what is reported
there I have already recounted in tenns of the history of the relationship between the
parent and the ongoing battles in relation to custody and access leading to the present.
Relevantly, the father expressed the view that he always wanted the children to live in
New Zealand because they would receive a better education. He said the mother had
fought him on this point and had always be of the opinion that the children would be
better off raised in Tonga.

77.

He said he was initially surprised in 2015 when he found out that the mother had moved
to New Zealand with her family and the children because this was contrary to the mother's
initial opinion that the children be raised in Tonga. Nevertheless, he was happy that the
children were finally in New Zealand where they had access to the system, schooling and
other benefits and they were much closer to visit and spend time with him.

78.

The Respondent's decision in 2018 to move back to Tonga with the children therefore
came as a shock to him. He understood that the Respondent ' s grandparents were sick and
that she wished to visit them . However, he considered that the Respondent's decision
should have been centered around what is best for the children not what was best for her.
He confirmed that when he found out the Respondent was returning to Tonga with the
children, he decided then to file for custody over them and to prevent the Respondent
removing the children from New Zealand.
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79.

The father's expressed concerns for the children's physical and mental safety appeared to
have been based on the previous reports for the 2013court proceedings.

80.

In relation to communication with the children since they have returned to Tonga, the

father stated that he has had no contact with them. Pelesila and his wife would message
on Instagram although those messages are not that long or detailed. He said that when
they had tried to voice or video call, the children don't answer, or they are told they were
busy. He suspected the Respondent told the children not to talk or video call him and that
they're unable to message because the mother is then able to read the messages after.
81.

The parts of the report concerning the father's relationship with the children and issues
of discipline and upbringing are unremarkable.

82.

When asked why he wanted custody, the father initially said that he did not want custody
in the sense that he has ownership over the children, but rather he wanted the ability to
make the right decisions for them. He believes he can provide them with a safe stable
environment, good schooling and as a result, a good future. The main thing be wants for
the children is a good education. He said that the children have been through a lot over
the years and that they have not had a stable upbringing. He has enrolled his own children
in a private Catholic school and intends to do the same with the subject children.

83.

In relation to the father's health, he was then currently taking time off work because he
was diagnosed in October 2019 with a problem with his nerves which is likely to require
surgery. He said his doctor has advised him not to travel until he had undergone a further
review. He explained that he did not consider the condition as being serious, but his doctor
wanted him to be cautious before the condition worsened. He previously provided a
medical certificate to bis lawyer who had provided it to the court.

84.

Each of the parents were interviewed about their fuhire intentions in relation to the
religion and culture in which the children are to be raised. The religions followed by each
household are different but for present purposes nothing turns on that here.

85.

The father was also recorded as saying that he believed that the court does not need to get
involved in this situation. However, because he found it so difficult to talk with the
Respondent, he said he has no choice but take the matter to court. Again, he said does not
believe that he should have custody of the children but rather that he and the Respondent
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should have a mutual understanding that the children should live and study in New
Zealand and visit Tonga for the holidays.
86.

He said it had been over a year now since he had any direct contact with the children. He
feared that the Respondent would continue to 'play mind games' with the children and
manipulate them.

87.

Finally, the father could not confirm to the GAL whether he and his family would
continue to live in New Zealand because that depended on his work. However, he did
confirm that there were no present plans to move and, that if they did have to move, then
be believed that the children would still be given the best opportunity.

88.

The GAL's report on interviews with the stepparents in each household did not raise any
issues for consideration on this ruling. It is fair to say that both stepparents expressed their
love and concern for the children.

89.

The mother explained to the GAL that the reason she and her family moved to New
Zealand in 2014 was because of her husband's work. The reason for the move from
Christchurch to Auckland during their time in New Zealand was also due to her husband's
work. She explained the reason she and her family moved to Tonga in 20 18 was because
of the financial difficulty that she and her family were experiencing from having to pay a
lot of legal fees concerning the ongoing court battle for the children. I pause here to note
that the husband' s application in New Zealand was only commenced in October 2018. It
is therefore unclear what other legal fees were being incurred by the patties prior to that
date. I bad understood from the material canvassed so far that since the agreed court order
in 2013, the situation had been relatively stable despite the move by the Respondent and
her family from Tonga to New Zealand during that period.

90.

The mother also stated that she wanted the children to be with her grandparents during
their last days as they were getting older. Then, she said, the move back to Tonga was
expedited when the Applicant took the children and enrolled them in a new school without
her knowledge. When the children were not returned to her at the designated time, she
panicked and recalled the previous incident where the Applicant took children to the
Philippines without her knowledge and stayed there for two years.
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91.

She explained that when they moved back to Tonga in 2018 the children did miss their
friends in New Zealand but had now settled in well. Relationships with the various halfsiblings are all satisfactory.

92.

The Respondent confirmed to the GAL that she told the children that when they are 16,
they can choose where to live and that she would not stop them. She believes that they
may not be mature enough at that age but because she bas promised them this, she feels
she could not go back on her word. She expressed that she was scared about this
particularly since Pelesila is turning 16 next year. The Respondent and her husband
currently cover all expenses for the children. She has not contacted the Applicant
regarding maintenance for the children since she returned to Tonga. She stated that she
only informed the Applicant about things concerning the children such as their schooling,
health, whereabouts, etc when he asks about it. She stated that the Applicant had done the
same to her.

93.

The Respondent denied the allegations of physical abuse in the home and the safety of
Pelesila. She stated that there was no violence in her home, although she and her hu band
have occasional arguments. She said the children are disciplined but not to the point of
physical abuse. The mother says she allows the children to communicate with the father
and their stepmother by Instagram. She admitted that she asked the children not to talk to
their father by video call or on the telephone until this matter is settled.

94.

She described her relationship with both children as close. She is particularly close with
Pelesila. They have an open friendship . She often talks with Pelesila if she has
relationship trouble with her boyfriend. She described Terry as a "mummy's boy" and
that he "cannot live without her".

95.

Concerning the children's schooling, the mother stated that she and her stepfather are
sending them to the best and most expensive school in Tonga, Ocean of Light. She assists
the children with their homework when they need help and acknowledges that she has to
Google the answers at times because of the quality syllabus followed at the school.

96.

When asked about the reasons to grant her custody, the Respondent said the children are
growing up, Pelesila is getting older and has a strong personality, Terry has anger
problems, and therefore, she feels that she needs to be in their lives during this crucial
time. She also wishes the children to experience life in Tonga and learn life lessons such
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as learning to be 'fakapotopoto' (frugal) with the things that they have. She believes that
a humble beginning in Tonga will do them good when they ' re older. She observed that
the children appear more settled in Tonga as they are away from the drama that has gone
on between herself and the Applicant. She reported that the children have friends in Tonga
where they are now in Form 2 and 3 respectively at Ocean of Light.
97.

The Respondent felt that the children are too restricted or cannot be themselves when
they are with their father and do not feel like they are at home when they are at his house.
She recalled an example where Terry had to ask permission for an apple while he was at
his father's home, whereas in her home, Terry is welcome to have food whenever be
wants and does not require permission .

98.

Needless to say the Respondent described her relationship with the Applicant as being
"hard to have a conversation with him as she feels that he looks down on her". Their last
contact was in October 2018.

99.

The Respondent, too, could not confim1 whether she plans to continue living in Tonga
with the children because that depends on her and her husband 's plan to restart their
business in Tonga in April 2020. She did however confirm that she intended for the
children to go to university in New Zealand and that, if their business is successful, they
intend to buy a home in New Zealand for the children to live in while they go for further
studies there.

100. The GAL interviewed teachers from Ocean of Light.

1O1 . Mrs. ' Ofatua is a panel leader who taught both Pelesila and Terry last year in mathematics
and Tongan . Her general remarks about the children 's schooling is that it was very poor
and that the children bad some behavioral issues. She said that they were not disciplined
properly and that there had been no improvement in their studies throughout the year.
They were not supposed to be moved up to the next level this year, however, the school
was willing to give them another opportunity. She said that Terry did very poorly in all
of his subjects, most of his grades consisting of Cs and below. Mathematics was his worst.
She said that he is not willing to do the work that he is assigned and that he had been
reported by the teachers on several occasions for leaving his school materials at home or
misbehaving. She said that it is hard for him to settle in the classroom. Pelesila has also
claimed on occasions that her papers are lost right before an assessment.
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102. Susana Kakau, also a panel member and teacher, explained that the children's school fees
were always extremely late to be paid. Pelesila often arrived at school not properly
dressed and she had a lot of problems with boys, including (as a Form 2 student) dating
a Form 5 boy. Mrs. Kakau described Pelesila as an average student, but that Terry is very
poor in his studies.
103. The GAL findings and recommendations may be summarized as follows:
(a)

It is clear that both parents love their children deeply.

(b)

In recommending what is in the best interests of the children, the GAL considered
the capacity of parents, the preferences of the children, educational needs,
relationship with the parents, risks of harm, age, the effect of change and other
needs.

(c)

In tem1s of capacity, both parents are physically fit and healthy (subject the
Applicant's current medical conditions discussed above). Whilst the Respondent
and her husband are not as financially well off as the Applicant, they had good
means of income and support from family by which they area able provide for the
children.

(d)

The wishes and feelings of the children in terms of parental preference are with the
Respondent. However, the GAL considered that to be normal given the amount of
time they have spent with the Respondent and an entire year without any direct or
physical contact with the Applicant. Terry would like to live with the Applicant
once he turns 16 but will remain with the Respondent if Pelesila decides to do so.

(e)

It is clear that the Applicant has had no real say in the children's recent education

because of the situation. The Respondent has placed the children in a good quality
school but it is clear that they need more than that. They need assistance which the
Applicant and his wife are willing to provide personally and by way of after school
classes.

(f)

The children love both their parents and wish for the court battle to stop. They do
not like choosing and should not have to choose.
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(g)

The current living standard does not pose any threat or danger to the children.
Rather, it is the constant custody battle that poses the danger, noting Pelesila's resort
to self-harm. Counselling for both children is recommended.

(h)

The GAL recommended that principle custody of the children be granted to the
Applicant and that generous access be granted to the Respondent. This was stated
to be primarily due to the children's poor school performance with which they
clearly need help. It was also recommended that the children be allowed to visit
their mother during their holidays.

(i)

It was also recommended that the 2013 agreement between the parties be revisited
and amended. Any formal agreement concerning the children should be revisited
and revised on a regular basis.

(j)

Otherwise, the GAL left it to the court's discretion to decide what is in the best
interests of the children.

Further information on the children's education
104. In light of the apparent basis for the GAL's recommendation, I raised with Ms. Kautoke,
the GAL's representative, who appeared on a number of hearings dming the matter,
including the last, queries about the educational performance of the children when they
were living in New Zealand. In other words, while it was clear that in their time back in
Tonga at the Ocean of Light school, the children's academic performance had been
described as poor, in my view, that ought be compared with their academic performance
in their last few years in New Zealand before returning to Tonga at the end of 2018.
105. That query was responded to by the parties and the GAL by the subsequent filing of
further documents in relation to the children's academic records.
106. With the notification of the outcome of mediation dated 19 March 2020, the GAL
attached a number of documents from the Ocean of Light school. On 27 February 2020,
Kalolaine Koluse and Saba Payman, both co-directors of the school, wrote:
"Pelesila and Terry Klavenes have been students at Ocean of Light since the
commencement of the 2019 academic year. Pelesila is currently in our senior
one level and Terry is in our junior two year. In that time we have had no real
problem with the pay ing of the school fees. Of the five payments that have
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been made since the commencement of the 2019 academic year, there was
one payment that was late but that is not uncommon and it was ultimately
paid with the addition ofa standard late penalty fee. Currently all fees are up
to date and we have no cause for concern.
With respect to the conduct, behavior and academic progress ofboth Pelesila
and Terry, may we state that considering the apparent acrimonious struggle
between the parents (we as an educational institution have been recipient of
some aggressive and at times threatening communications from Mr. Klavenes
or his representatives) the two teenagers are doing well. Pelesila and Terry
are two typical average teenagers working their way through adolescence
and growing into responsible and commendable mature young adults.
Academically, they are struggling but one needs to take into consideration
that they are undergoing a different international program of a very high
standard. We find that new recruits to our school take time to adapt to the
new program and standards. Basically, Pelesila and Terry are two typical
teenagers who are meeting the normal challenges of children their age. We
would strongly recommend that their day to day challenges not be used in an
acrimonious tug ofwar. It would be cruel, selfish and in our humble opinion,
totally inappropriate. "
107. They also attached to that letter a number of certificates issued on the 3 December 2019.
One was a Virtue Award to Pelesila for demonstrating patience and kjndness and showing
growth in the virtue of humility and respect. Another Virtue Award was awarded to Terry
for demonstrating moderation and kindness and showing growth in the virtues of
consideration and helpfulness. Terry was also awarded a Diligence Certificate for
acrueving a 10+% improvement in his grade point average throughout the year.
108. During the last hearing, Ms Tonga, for the Respondent informed the Court that an after
school Maths tutor has since been arranged for Terry.
109. In relation to the children's academic performance m New Zealand, Mr. Klavenes
emailed a number of documents from Otahuhu Intermediate School. Doing the best I can
with the documents in the form in which they were provided and bearing in mind there is
no evidence from any of the teachers that taught the children in that school, those
documents revealed the following:
(a)

For Terry, a 2018 (Year 7) mid-year report showed that for certain non-academic
performance measures, he achieved grades ranging from As to Cs for things like
thinking, language, managing himself, relating to others, anticipating and
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contributing. He attended school on 42 days out of 48 in term one and 48 out of 49
in term two. On his academic achievements in reading, writing and mathematics,
he was well below the expected curriculum level for his year. In another document,
his absentee record as at 6 November 2018 showed that he was present at school
for 147 days out of 162 with 15 days absent. The various explanations for that
overall breakdown for what appears to be a total time in that school of 324 days is
that he was presence for 162, no information was provided (which is otherwise
regarded as truancy or a 'throw away explanation') for 8 days, he was late on 28
days, he attended an off-site school organized activity on 4 days, he was absent due
to illness with medical reasons for 6 days, and on 16 days he was absent without
any justified explanation.
(b)

In 2017, Pelesila achieved mostly Bs with a couple of Cs for her non-academic
measures. However, for English reading and writing, mathematics and statistics,
she achieved 'well-below' the national standard. In a 2017 second report, Pelesila's
grades were the same. In 2018, her mid-year report recorded her grades for reading
and writing as still well below the expected curriculum level, although her grade
Mathematics had risen albeit only to ' below' the expected curriculum level. In
2017, she was present for 73.5 days out of 194, with 20.5 days of absence. In 2018,
she was present for 148 out of 163 days with 15 days of absence.

110. In my view, that infonnat ion suggests that there has been no real difference between the
academic performance of the children when they are at Otahuhu Intermediate School in
2017 and 2018 compared to their academic performance at Ocean of Light in 20 19. I
raised that observation with Ms. Kautoke for the GAL during the last hearing in the
context of the GAL's recommendation in the report. Ms. Kautoke agreed that in light of
there being no significant difference between the children 's academic performance in
New Zealand and in Tonga, consideration ought therefore be given to their wishes as to
where they want to live. I agree.
Consideration
111 . In order to fully explain the decision ultimately arrived at below, it is appropriate to
augment my oral reasons with the following in respect of the legal principles raised above
by the Applicant in his former counsel's submissions.
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112. In re H, ibid, Cross J. said (915):

"In infancy cases the welfare ofthe child is, ofcourse, the chiefconsideration;
but it is far from being the only consideration. When, in what I may call for
short a 'kidnapping' case, the judge has to decide whether to send the child
back whence he came or allow the case to be fought out to the end over here,
he has to weigh various considerations which may to some extent conflict
with one another. On one side there is the public policy aspect, the question
of comity and the question of 'forum conveniens '. Again, on the same side
there is the question ofthe injustice which may be done to the wronged parent
if the court delays matters and allows the kidnapped child to take root in this
country. On the other side, the court has to be satisfied, before it sends the
child back, that the child will come to no harm. "
113. Further, in Gorse, Ford J noted that the authorities ' recognised that, in special
circumstances, the court might be obliged to conclude that, despite all considerations of
comity, the child should not be returned.
114. For the reasons which follow, I consider there are special circumstances in the instant
case which militate against an automatic return of the children and which require this
Court to 'weigh various considerations which may to some extent conflict with one
another' .
115. Firstly, as Mrs. Tupou noted, the Hague Convention does not apply in Tonga. The
philosophical premises upon which the Convention is founded include the interests of
children as being of paramount importance in matters relating to their custody, and to
protect them from the harmful effects of their wrongful removal. The requirements of
s.15 of the Guardianship Act are not inconsistent with those imperatives. Here then I
consider that in seeking to determine the best interests of the children, the Court' s task
includes an assessment of whether there are or have been any harmful effects in them
returning to Tonga.
116. Secondly, despite the original application being marked 'urgent', the Applicant
commenced this proceeding almost a year after the children had returned to Tonga. As at
the date hereof, they have been living here for approximately 15 months. No explanation
for that delay has been proffered. Had the application been made promptly, either
immediately after the Applicant became aware that the Respondent had returned to Tonga
1

Referring to Re E (an infant) [1967] I All ER 329.
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in December 2018 or after Judge Goodwin's orders were issued in February 2019, then
like Ford J in Gorse, the Court may well have considered itself compelled to order the
immediate return of the children and the result may well have been different.
117. Thirdly, as a result of the above, I consider that in endeavouring to determine what is now
in the children' s best interests, the Court is bound to consider all the evidence, both
historical and current, in relation to their experiences living with each parent and other
factors such as the various changes and interruptions to their schooling to date and
whether any further change now could be said to be warranted for their welfare.
118. Fourthly, one distinguishing feature of Gorse (and the authorities referred to in it), is that
there, the children were 'kidnapped' or ' abducted' in breach of extant court orders in
favour of the innocent party. Here, at the time the Respondent returned with the children
to Tonga, there were no such orders in New Zealand. The only orders in place were those
issued by this Court, albeit several years ago, as a result of which, the Respondent had
custody of the children in Tonga and the Applicant had access rights to them whilst he
was still living in New Zealand. In one sense, the mother's return to Tonga simply
reverted the situation between the parties to what it was before she moved to New
Zealand, when the parties had consented to detailed access arrangements for the father.
Of course, in the intervening years after the mother moved to New Zealand, the
relationship between the children and their father was altered, by all accounts for the
better, by their ability to spend more and more regular time with him. I note there is no
evidence that the father has sought access since the children have returned to Tonga.
119. More importantly on this issue, however, the mother's move to New Zealand did not
breach the previous orders. Arguably, the father's ' abduction' of the children in October
2018 (eerily reminiscent of what he did in 2008) did. His actions of self-help or taking
the law into his own hands is not something any court ought condone. That is especially
the case where there is no evidence that the children's welfare was at risk while living
with their mother, which they had done since at least 2010.
120. By the same token, this Court does not condone the actions of the mother in leaving New
Zealand after she had been served with the application documents there, if her purpose in
doing so was to avoid the reach of the New Zealand court. However, when viewed in
light of the history recounted above, and the father's unlawful taking of the children in
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October 2018, her reaction in returning to Tonga is somewhat more understandable. That
said, the appropriate course should have been to take her concerns to the New Zealand
court. She chose not to, but before any order of that court was made.
121. Fifthly, from the above, it may be seen that over the long and unhappy history of disputes
between these parties in relation to their children, neither has behaved perfectly. Their
relative culpability in that regard is something I must weigh as part of the second
consideration required by s.15 of the Guardianship Act.
122. Sixthly, I do not accept the submission that Tonga does not possess sufficient resources
to ascertain the condition of the children or to appraise the Court of the various matters
ofrelevance to this application, including, in particular, their wishes. Doubtless, the New
Zealand courts have far greater resources at their disposal in dealing with family law cases
involving children. However, the question here is: what relevant resources are reasonably
required to determine this application? For many years, the Solicitor General has been
appointed by this Court to act as Guardian ad Litem and to provide reports in relation to
all manner of applications concerning children. His office is staffed by well qualified
lawyers with good experience in interviewing all relevant stakeholders and in compiling
Guardian ad Litem reports to assist the Court. In Gorse, Ford J had the benefit ofa GAL
report. Here, Mrs Tupou's submissions were filed before the GAL report was submitted.
123. With those considerations in mind, and the GAL's revised recommendation placing
greater weight on the children's wishes, my overall assessment of this case (and the
relatively voluminous material l have been at pains to outline in this ruling) leads me to
the following conclusions.
124. The children have been the victims of a hapless tug of war for mo t of their lives. One of
the results of the parents' inability to maintain any consistent agreement about the best
interests of the children has been a lack of stability in their day to day lives save for
perhaps a few years when they were living in New Zealand with their mother and visiting
their father. It is difficult to assess the impact of that turbulence, emotionally, mentally
and physically or on the children's academic performance. It would be safe to say that it
would not have had a positive influence on their ability to concentrate at school and apply
themselves to their work. It is equally fair to say that not every child is going to be brilliant
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at school no matter what resources are applied to them, no matter what school they go to,
in which country and whether or not they're also provided with after school tuition.
125. My greater concern lies in the observations about how the children were behaving and
settling into each of those respective environments. I do not have any direct evidence
from the teachers at Otahuhu about that. But the letter from the co-directors at Ocean of
Light paints what in my view can only be regarded as a fairly positive and promising
assessment of how the children have settled in there since they returned to Tonga and
how they are faring academically at what is generally regarded as one of the highest
standard of schools available in Tonga. I note in passing that the account and opinions
expressed in that letter are not entirely consistent with what was reported by the GAL
from interviews with teachers at that school. Nonetheless, I am satisfied that the
Respondent and her husband have and are continuing to do all they possibly can to
provide both children with the best available education here in Tonga.
126. It follows that I do not accept that the children should be returned fulltime to their father
in New Zealand solely because of any undemonstrated belief that they would necessarily
receive, or benefit from, a ' better' education there. Had the results from the Otahuhu
Intermediate School shown that, whilst there, the children had achieved significantly
better academic grades, the situation may well be different, and the GAL 's initial
recommendation may have been adopted. However, because that is not the case, there is
simply no evidence before me that the pivotal reason for determining this custody
application is that the children will fare better in their education in New Zealand.
127. Those things therefore being equal; or, as Ms. Kautoke agreed this morning: a neutral
consideration, I place considerable weight on the children's expressed views as to where
they want to live. They are of an age now where courts will, in the ordinary course, not
only have regard to their wishes, but place whatever weight the court considers
appropriate in the circumstances of the case including the level of emotional maturity that
the children are able to express. An assessment along those lines has in my view been
satisfactorily undertaken by the GAL in the interviews with the children and the results
of those interviews recorded in the GAL report. They strike me as children who have
developed a resilience, both emotionally and mentally, beyond their years, and despite
the upset and upheaval that the long-running disagreements between their natural parents
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have at times produced. That is a comment of praise for them personally; not necessari ly
a reflection of what has been in imbued in them by either of their natural parents.
128. I have no doubts that both parents love and want the best for their children. However, that
is in contradistinction to previous events in which the disputes between these parents have
come to a head whether that be 2008, 2010, 2013 or the more recent events with the father
taking the children in October 2018, applying to the New Zealand Family Court, the
orders of that Court in early 2019, and the instant application filed in this Court in
November 2019.
129. I must assess this case according to the best available information about what is in the
children's interest and as matters presently stand. That necessarily requires significant
emphasis to be placed on how their physical, mental and emotional condition has
developed over the last 12 months or more since their return to Tonga.
130. On balance, the evidence before me suggests that not only have they settled in well to life
back here in Tonga, they have continued to develop relatively well in all the
circumstances. They also appear to be doing the best they can at school and have the
ongoing support of the teaching staff at Ocean of Light.
131. I find nothing in the material before me to suggest any concerns about their quality of life
at home or treatment at the hands of their mother or stepfather. The arrangements or
'promise' as it has been called by the mother to allow the children to decide where they
want to live when each of them reaches 16 is also a relevant consideration. The children
have already expressed their wishes about that which again in my view reflects a degree
of maturity beyond their years and indeed concerns a matter which children should not
have to address at any time in their young lives. Nonetheless, these two have. What will
come to pass when each of them tum 16 will of course remain to be seen. I can only
determine this application now according to the evidence I have before me.
132. Overall, I find that the children's wishes are a powerful consideration. That, coupled with
the above assessment of their home and educational situation, leads me to conclude that,
apart from the New Zealand Family Court orders, which I have addressed above, there
are no or no sufficient countervailing reasons for causing the children further upheaval
by requiring them to go through yet another change of country, home and schooling
environments.
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133. Accordingly, I consider that custody should be granted to the mother.
134. In relation to access, I consider that, again consistent with the children's wishes, but also
bearing in mind the practical difficulties associated with each of the parties living in a
different country, liberal access should be granted to the father.
135. Therefore, I will order that he be granted access to the children for half of every school
holidays with the Christmas school holidays being split such that Christmas day be
alternated between each household starting with this year, 2020, being at the father' s
residence.
136. I consider it appropriate to order that the costs of the children's travel from Tonga to New
Zealand, if that be the way in which the father wishes to exercise his access be borne by
the father. It has been recorded that he and his wife enjoy a higher level of income than
the Respondent and her husband. Yet, the Respondent and her husband are funding all of
the children's expenses including Ocean of Light school fees which I note are not
inconsiderable. Further, for some time now, the father has not paid any maintenance
notwithstanding previous court orders by consent. There is no separate application for
maintenance before me and I therefore say nothing more about it. I simply say that the
order that the father pay for the travel costs of the children is in my view an appropriate
balancing measure to the other financial considerations I have just observed.
13 7. Further details for the above access arrangements, as well as regular telephone and video
call access are set out in the formal orders accompanying these reasons. They include
reference to, and updating of, some of the 2013 orders. The order for the first school
holiday period of access to commence with the June 2020 holidays, and not the Easter
holidays, is due to two practical matters. The first is the current coronavirus pandemic
and the recent travel restrictions in both New Zealand and Tonga, the duration of which
is presently unknown.
138. The second issue, in terms of the practical effects of these orders, will be how they are to
be implemented in light of the extant orders of the New Zealand Family Court, most
importantly, the order preventing the children from being removed from New Zealand if
and when they return there. It was not a matter on which submissions have been able to
be made with any certainty save for Ms Tonga's observation that the parties will require
some time to hopefully agree on a mutual approach (failing agreement, an application by
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the Respondent) to the Family Court at Manukau for variations to the orders there to
enable these orders to be implemented. That, however, will be a matter for the parties and
that Court. I will direct that, as a matter of courtesy and explanation, that the orders made
today together with these reasons, be sent to Judge Goodwin of the Family Court at
Manukau.
139. I do not wish it thought for a moment that this Court has ignored the orders of Judge
Goodwin. For the reasons given above, and with the utmost respect, I have endeavoured
to explain how and why I have arrived at a different view, on the merits, as to the custody
arrangements I consider are best for the children.

NUKU'ALOFA
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LORD CHIEF JUSTICE

