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No. Cr. 209/00 -
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•
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AND

WALKER TAUAIKA

Prosecution

Accused

BEFORE THE HON MR JUSTICE FORD

Counsel

Ms Simiki and Mr Sisifa for the Crown
Mr Tu'utafaiva for the Accused

Date of Hearing

23, 24, 27, 28, 29, 30 November; 1, 5, 6, 7, 8, 13,
14 December, 2000.

Date of Judgment

15 December, 2000.

Judgment
the early evening of Thursday 31 August 2000, the complainant, an 18 yearold student, was confronted by a male intruqer and sexually assaulted in the
bedroom of her home as she was getting ready to take a bath. Mter a 13 day trial
that is about the only evidence on which there was no dispute between the
Crown and the accused. The accused, however, who was charged with
housebreaking and rape, denied strongly having had anything to do with the
sexual assault.
_11

· The complainant and her faniily reside at Mataika, a village on the outskirts of
Nuku'alofa. They are originally from Vava'u. The family migrated to Tongatapu
in January of this year principally to allow the..complainant to pursue a diploma
course in tourism which she had commenced last year as part of the c9mmunity
development •training programme at seventh form, Tonga ~igh School. Her
normal schqol hours were from 12 to 4 pm. Mondays to Thursdays. There were
no classes on Fridays.
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:ir!--· The accused, Walker Tau'aika, is also originally from Vava'u. Throughout the
"7;:1}; · trial, he was referred to often simply as "Walker" and for ease of reference I will
·:.' · ; follow that same approach.

•

Walker is 27 years of age. The complainant had first noticed him from time to
time "hanging around" the streets when they lived in Vava'u but the first time
they had spoken to each other was only six days prior to 31 August this year. In
brief, the complainant's account of her contacts with Walker over that six-day
period is a~ follows:
Friday, 25 August.
The complainant said that on that day she met Walker for the first time a t a car
wash shop at Fanga when she was with her new-found friend, Salote. Walker
had a distinctive car. It was a small two door white car with a shark painted on
lther side of it. The windows were tinted and they appeared to be black from the
outside.
Walker offered to take the two girls into town and drop them off at school and
they accepted. Walker drove the car, the complainant sat in the rear seat behind
him with Salote alongside her. Walker's friend, Sioeli, sat in the front passenger
seat. Before dropping the girls off at the Memorial Hall by their school, Walker
drove out to a house at Havelu and after going inside he came back out to the car
and they continued on their way to town. The complainant said that during that ·.. . . ;: section of the journey she noticed Sioeli smoking something and exhaling it into
an empty soda can and then he inhaled the smoke through a hole that had been
cut in the side of the can. At that point, the complainant noted a distinctive
smell that she had never encountered before. She said that "the guys" told her it
was marijuana. She was upset because the smoke came across to the back of
the car and, as the rear windows could not be opened, she started to feel a
headache. The complainant said that on that same trip she noticed Walker
\', ring a gold chain around his neck. She observed it while he was sitting in
front of her.
That same Friday evening the complainant was at home in her bedroom when
· she heard music coming from a car radio and her name being called out. She
looked out the window and saw that the call was coming from Walker's "shark
car". She -did not recognise the voice calling out but one of her younger brothers
called back that she was not home and so the car left.
Monday, 28 August.
The complainant said that she next saw Walker again during the afternoon of
Monday 28 August for a short period. She was walking with Salote and Walker
· drove up in his distinctive car and dropped off another ~rson called Sione Nau.
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) When Walker came back to pick up Sione Nau about an hollr later he asked the
girls to go for a ride but the complainant refused. He asked her if she wanted
money to buy something to eat and when she said, "yes", he gave her $10.
Tuesday, 29 August.

•
··;
On the following day, Tuesday 29 August, the complainant said that at about
····: . . 3pm she was walking up to Salote's house so that they could go to the 3pm to
4pm class at school together when Walker drove up and asked her if she wanted
to get into his car. Again, she refused.
Thursday 31 August (the morning) .
· ' :.. On the morning of Thursday 31 August, the complainantwas standing at a bus
stop by her home waiting for a bus to take her into town where she planned to
· .-..;~_,....,.,. hand in an assignment to one of her tutors who worked as an assistant manager
. · at the Dateline Hotel. While she was waiting on the bus stop at Mataika, Walker
drove up and told her to get into his car and he would take her to school. She
refused and she caught the bus which came along at the same time. Then, after
waiting unsuccessfully for over an hour to see her tutor, the complainant caught
another bus from the Dateline Hotel back to her school and when she alighted
from the bus shortly before 2pm, Walker drove up, stopped his car and gave her
some biscuits and another $10.
That summarises the complainant's account of her contacts with Walker prior to
the incident on the evening of Thursday, 31 August.
On the Thursday afternoon, the complainant had an exam which finished at 4
pm arid then she caught a bus home. She changed her clothes and visited a
neighbour with her mother for a short period and later, after her father had
arrived home from work sometime after 5 pm, she made a brief visit to the family
plantation where her parents and younger siblings had gone to collect taro. ·
From there, she proceeded to make her own way back home stopping off at a
,ative's house for a short time.
When the complainant arrived home, she put on the kettle in preparation for her
bath and then walked towards her bedroom to fetch a towel which was hanging
on the bedroom door. The Crown's case is that at that . point, the complainant
noticed someone in her, bedroom rummaging through her school bag; he was
about the· same build as her and he was dressed in black. She told the police
that he was wearing a balaclava. She thought it might have been someone
pla}ring joke. Out of curiosicy she walked over and tapped the person, on the
back. As he turned around she could see his eyes through the one hole in the
hood and she could smell the same distinGtive marijuana smell she had
encountered in the shark car six days previously. She also recognised the gold
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; chain the person in her bedroom was wearing as being the chain worn by Walker
on that occasion.
At that point, the complainant took fright and ran out of the bedroom into the
living room but the man grabbed her from behind and she fell to the floor losing
consciousness. A few minutes later, Crown counsel continued in her opening, the
complainant gained consciousness and realised that she was no longer in the
living room but she was lying beside her bed. She was experiencing an
excruciating pain from her vagina area and she noticed that her panties had been
pulled down around her thighs. She started crying.

0
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At approximately 6 pm her parents arrived home and heard their daughter
crying. She told them that a male person had cor:1e into the house and had
sexually assaulted her. At that stage she was sitting upright alongside her bed
with her legs stretched out and her hair was dishevelled. She was still wearing
her singlet properly but her lava lava was down around her legs - some of it was
covering her legs and her pants were halfway down around her thighs. There
was blood around her vagina and all over the crotch area of her panties. The
complainant told the Court that she lost her virginity on the 31st August.
The complainant's mother left the house yelling and shouting and asking God
why he had brought this problem on the family. The father also left the house
trying to find the offender. At that point, a neighbour, Vaisioa Sikulu, came
across to help. She entered the bedroom and spoke to the complainant. The
complainant asked her to hand her the school bag which was on the bed. She
did so and when the complainant tipped out the contents, apart from school
material, a wrist watch also fell out of the bag. The watch was later identified as
Walker's.
0

<
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The police were contacted at about 6.30 pm and the complainant was taken to
hospital where she was examined by a medical practitioner who prepared a
report and gave evidence. The doctor told the Court that her examination
showed a recent tearing of the hymen with fresh bleeding and bruising inside the
;ina consistent with recent intercourse. There was no sign of any other
external bodily injury or trauma and the doctor gave no evidence about any
findings of semen.
•

The police took a statement from the complainant following her release from
hospital on the evening of. 31 August and another statement on the following day,
1 Septemb~r. Because of illness, the sergeant who took the initial statement had
to arrange for another police officer to take the second statf'.raent.
Walker was arrested at 7 am on Saturday 2 September. He was kept in the cells
but because of the sergeant's illness, a statement was not obtained from him
mtil the Sundfiy evening. That statement covered his movements on Thursday
J1 August. Prior to giving the statement, Walker had been formerly charged. On
4
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·Tuesday 5 September a further d~tailed statement was taken from Walker
·covering
his movements during the six days l~ding up to .T hursday 31 August ..
....,, .
,.

. The accused elected to give evidence. He did not have to because the· onus
.. :;· remains on the Crown throughout to prove beyond reasonable doybt every
elemen~ of eac!' charge. Walker gave his account of. his meetings with the
..~/ complcunant pnor to 31 August. In summary, what he scud was:

t_'ff
~:
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•;·.· · . Friday, 25 August.

. •'...
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He and Sioeli picked up Salote and the complainant at the car wash at Fariga at
about 12 noon and then they went cn~ising in the shark car on the east side of
Tongatapu to Fatumu and then Fua'amotu beach before he dropped them back
at school at about 4 pm. Walker said he had arranged with the complainant to
go out again ·at 9 pm that same evening. He later heard from Salote that the
complainant was busy and would not be going. He, nevertheless, drove around
to her place with Sione Nau and asked a friend of his, Tevita Lasitani, who lived
locally, to point out the complainant's house. He said in his statement to the
police that Sione and Tevita called out for the complainant and when they were
told she was not home they drove away. In cross-examination, he acknowledged
that he had also called out.
Monday, 28 August.
Walker said that on the Monday evening when he returned to pick up Sione Nau
from the shop where he was waiting with the complainant and Salote, the
complainant got into his car and they talked and he asked her if she would be his
girlfriend and she had said "yes" and they then arranged to go for a cruise in the
car the following day. He said that he then gave the complainant $20.
Tuesda¥, 29 August.

-·

Walker said that about 11 am on this day, he and Sione Nau picked up the
complainant and Salote and they went cruising to the west side of Tongatapu out
... to Ha'atafu before returning to the east side arid driving out to Fua'amotu beach
. , ·.
and then Lavengatonga where they parked. Initially Walker was driving and then
they charged around and Sione Nau took over the driving while Walker sat in the
back s·e at ·with the complainant.
Walker said that he was kissing the
complainant and suckittg her breasts. He said that at Lavengatonga l).e and the
complainant, remained in the back of the car while Sione Nau and Salote sat
outside under a tree a short distance away from the car. He said that he then
attempted to have sex with the complainant. He said that she took off her own
pants and underwear and at the same time he took off his pants but he then saw
that the complainant was czying. She asked him whether he loved her and he
said that h~ did. Although he started to have intercourse ~ere was no
penetratio.n because he felt sony for her. He said that she ·was embarrassed

.
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because of the presence of her friend, Salote. Walker said the complainant
suggested to him that they wait and "do it properly later on". Walker agreed. He
said that they then arranged to go out again at 10 am on Thursday, 31 August,
and, because she did not have a watch, he gave the complainant his own wrist
watch and before giving. it to her, he set the time to coincide with the time
showing on the car clock. The complainant, according to Walker, then ~ut the
watch on her wrist.
·
Thursday, 31 August.
I.

\Valker's account of his movements on Thursday 31 August were recorded in
~ me detail in the first statement he gave to the police. In essence, he said that,
=;1 accordance with the arrangement they had made the previous Tuesday, he
:1icked up the. complainant sometime after 10 am that morning. He then
described their movements up until the time he said he dropped her off back
near her community school at about 2 pm.
:r

Most significantly, Walker said that during this period he and the complainant
drove out to an allotment at Sopu. The allotment is owned by a Sione Filipe who
·'
was described in evideQce as a wealthy Tongan businessman. He stores
containers on part of the land and runs a 2 acre pigs sty'on another section of
the property. Walker enjoys a close association with Filepi and, apparently, from
time to time he carried out caretaking work for him at a nightclub he also owns
called •Little Orphan• on some basis which was never satisfactorily explained. In
all events, Walker says that he parked his car under a "fau" tree at the southern
boundary of the pigs sty area of the allotment and he proceeded to have sex with
the complainant in the back seat of his shark car. He said that he ejaculated
inside the complainant's vagina. He described how, after the love-making, the
. complainant became upset, frrst, when he queried why there was no bleeding if
::: · she had been a virgin as she claimed and later, when in response to her
suggestion that they go away somewhere together, Walker disclosed that he was
a married man. Walker said that in her anger, the complainant grabbed the gold ·
~cklace he had around his neck and pulled it and broke it. He says it fell onto
tne floor of the car and he has never worn it frqm that point on. He also told the
Court that during the love-making session a man who he knew only as Mapu,
who worked as a caretaker on the allotment at Sopu, approached the car and
saw the complainant and himself while they were actually having sex.
Walker s~d that when he dropped the complainant back at school at about 2
pm, they had an arrangeme~t to go out again at 10 pm that evening. The
arrangement was that the. complainant and Salote would after school go to the
complainant's home and Salote would then invite her, in front of her mother, to
come and stay with her for the night.. The idea was that Walker would then pick
tl-.p ,...n~!"hin~n~ 1.m frn:;"' c ., · .. ... ·
· ,~--·-~~ 1C· pm and they would go
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Walker said that on the Thursday evening ,at the time of the alleged sexual
assault, he was helping an acquaintance Feleti Tamanika; flX parts to his (Feleti)
motor .bike at a garage at the Little Orphan.

··

-

. Both the complainant and Walker were expertly cross-examined at considerable
.· length and it became obvious from an early stage that one or other of them was
.. giving false evidence. It is fair to say that the tell- tale signs the Court looks for
on issues of credibility began to appear at a fairly early stage but the certainty
..... ' .. that the Court requires in order to determine the outcome of a criminal trial
rame, in the end, not from the main protagonists, but from lesser players each of
· ~.: 1 1om had their own story to tell. Much of this evidence related to the various
, _~~ tings between the complainant and Walker between the 25th and 31st of
"' ~~tlst. Although of no direct relevance to the housebreaking and rape charges,
':c se earlier i,ncidents had a crucial bearing on the issue of credibility.
I

~1y

conclusion, after studying intently every aspect of the demeanour of all the
·::!tnesses called by both sides over this lengthy trial, is that, in general terms,
'.--:ch witness did his or her best to assist the Court with their honest recollection
of the events they described. There was only one notable exception. Only the
one witness who set out to deliberately lie and deceive the Court and that
:.::::ess, I'm afraid to say, was the complainant herself. Not only ha.ve I
·. :: ~::ded the accused is not guilty of the crimes of housebre~g and rape with
•...:!"1ich he has been charged but I have reached the firm conclusion that the rape
:-:-.r sexual attack described so graphically by the complainant never, in fact, took
place. In my considered opinion, it was all a fabrication - a lie, but it very nearly
resulted in the conviction of an innocent man.
I do not propose to detail every aspect of the lengthy trial which drew me
inexorably to the conclusion that the complaint was a fabrication but I will refer
to just some of the relevant matters. First, there were so many question marks
raised over the circumstances of the alleged rape itself such as:

•

Why, not one person in the close-knit neighbourlwod saw any sign of a man or
of a vehicle in the area at the time the incident allegedly happened which was
about 6 pm when it was still broad daylight?
·

• How the alleged seX\lal intercourse took place while the complainant's panties
were positioned halfway around her thighs?
u
·

he flow of blood had come from the rape1 how does one account for the blood
· ~ 1-:e crotch of the pulled-down panties?
1

''""!.! t.here,was no evidenr:'!>

'!,,,,..,.,,., ~.. +h~ _fT; ,.,.,. ;,~"

the rape was supposed to have taken place?
7 .
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Secondly, the complainant's description of her attacker:

How she noticed the gold necklace around the accused's neck (which on
demonstration in Court was tight- fitting) when he was supposedly UJearing a
hood over his head.
• Her description in Court of the gold necklace as being one of the most important
features which enabled her to identify the assailant as Walker as soon as she
saw him and her statement in cross-examination thCLt she noticed the necklace
on her attacker as soon as she entered the bedroom and ·yet she did not even
mention the gold necklace in her statement to the poZ:ce that evening.
• How the complainant was able to identify the attacker as being Walker before
she lost consciousness but was not able to confinn that again in her own mind
until the following morning after she had lay awake all night thinking about it
was never satisfactorily explained to the Court. In her evidence in chief she
was asked:
"You say you recpgnised this person when you saw the chain, when he
faced you - who was it? When I saw his face I was then sure - certain that
this person was Walker."
Later in evidence in chief, after the complainant acknowledged that she was
unable to tell the police on the night what her attacker looked like, the
following exchange took place: ·
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"When were you sure the person you saw that particular evening was
Walker? After I was taken to hospital I came home and I was unable to
sleep. Just before dawn I tried to remember everything I could about this
person and my conclusion was that the person was Walker. What did you
think to confinn it was Walker? First, his eyes. Secondly, his gold chain
and thirdly, the smell of marijuana, confirmed my .susptcions."

. ··;/ .

. 1.•

There was no medical evidence that would explain this phenomenon - .h ow the

·:~: ·complainant could be certain the man was Walker as soon as she saw him but

· was unable to tell that to the police or relay
anyone until the following morning.

her certainty in this regard to

Then, again without going .into all the details, there were a number of
~nconsistencies in the complainant's description of the "attack" on her and what
caused her to lose consciou~ness. She said in her evidence:

..

•

"WMn he turned around I knew that it looks as though he was trying to grab
me so I turned around myself and ran towards the living room. I was very

•
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frightened because I do not know why he.turned around and tried to grab me.
ran straight into the wall ~ the wall of the living r9om. As I ran towards this
wall there was a table located by the walL Before I reached the table, I felt
something grab me from behind then I fell on the floor and lost consciousness.
Do you remember how you fell -front or back? I was being grabl;ed from the
back and I fell to the back. I do not know if I was being punched.
II

•

..

The complainant's

neighbou~

Vaisioa Sikulu, told the court that when she
talked to the complainant a short time after the incident, she had told her that,
"they had struggled and the man punched her and she fell on the floor in the
living room.
II

The complainant's statement to the neighbour that she had been "punched" was
no doubt the reason that prompted the Crown to cross- examine Walker about
his boxing ability and his apparent trademark punch of a left hook to the jaw of
his opponent when he represented Tonga and Oceania in his younger days.
However, there was no evidence whatsoever of any outward abraisions or
bruising to the complainant's jaw or any other part of her body.
Apart from these unsatisfactory aspects of the complainant's evidence about the
so-called sexual attack, there were other dubious aspects in her story which, as
it were, sounded the alarm. She never did explain, for example, why it was so
necessary for her to wait at the Dateline Hotel for over an hour simply to hand in
some assignment to her tutor. Why did she not leave the assignment under the
tutor's door? In her evidence in chief she said that she had gone to the Dateline
to give her tutor an assignment. Under cross-examination, however, when asked
if she had an appointment to see the tutor at the hotel that morning, she said,
·· ·
"no". When she was then asked why she had gone to see him that morning she
·_::~ · " said that there had been a handout of an assignment given to the class and she
.._
•• 1 had not been able to get one. Why these two different explanations for the trip to
~~?!·~ the Dateline Hotel were given was never explained. A receptionist on duty at the
~- ;·. ::~-< hotel at the time was called by the Crown. She was unable to recall having seen
.:'. ·_. . the complainant waiting in the reception area on the day in question but she
· conceded that, because of her other duties, · she would not necessarily have
Jticed her. Coupled with this evidence, was the extraordinary co-incidence of
. .: walker driving past the complainant's school just at the time that she was
alighting from the bus she had caught from the Dateline.
But quite apart from all these unsatisfactory features in the complainant's
evidence, · there was, as t hav~ indicated, the absolutely compelling evidence of
other witnesses which confrrmed in virtually all respects the accused's account of
his contacts with the complainant up to the evening of 31 August.
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) mate of Walkers. Salote had been subpoenaed by the Crown but not calle.d as a
witness. The accused elected to call her as a defence witness. It is fair to say that
Salote had been presented by the Crown as the turncoat who, after the al_leged
rape, had betrayed the complainant and sided with Walker to fabricate false
evidence about the cruising out to the east in Walker's car on Friday 25 and the
even longer cruising trip 0:1 Tuesday 29 August. I record, however, that I found
Salote to be an important and an honest witness and her evidence turned out to
be quite crucial to the case.
At the end of her evidence, Salote was asked by the Court why she believed the
complainant denied the cruising in Walker's car. The answer given by Salote,
which I accept, was that the complainant was afraid of her parents. In my
opinion, that is also the most likely explanation for the complainant's false rape
allegation. The complainant is the eldest of six children. Her mother told the
Court the reason the family moved from Vava'u to Tongatapu at the beginning of
the year was to enable their daughter to continue her schooling. The parents
were obviously proud of her . At the same··time, the mother impressed as being a
strong minded person with a religious upbringing and possessing high moral
standards.
When, in the absence__qf truthful evidence, the Court looks for the most likely
explanation of what happened on that Thursday evening at Mataika, it is difficult
to avoid the conclusion that it was a case of the complainant suddenly being
overwhelmed by the enormity of the events of the day. Whether the bleeding from
the hymen found on the pr.nties and around the vagina area had, in fact, taken
place closer to the time of intercourse at Sopu or whether, for some reason, the
bleeding was delayed or perhaps even the result of a period was not fully
explored. The doctor seemed to accept without difficulty that the bleeding could
have been 4 hours old. That brings it closer to the time of the intercourse at
Sopu. In cross-examination the complainant accepted that if she was having her
period; that could be an explanation for the blood on the crotch of the panties .
.n all events, I believe that the most likely explanation of what really happened is
that when the complainant was in her bedroom alone preparing for her bath and
she saw the blood she suddenly became over-Whelmed by the realisation that she
had lost her virginity to a married man who, for that reason, could never be her
boyfriend. She may have even contemplated the possibility of pregnancy. She
became fearful at the 'prospect of her mother, in particular, learning the truth.
She began to cry uncontrollably and when her mother confronted her a relatively
short tirrie later, she made up the rape story. Everything else flowed from there .

.

In re-examination the complainant was asked :
"Did you have intercourse before 31 August? I am sure that I haven't had
intercdurse before 31 August. Tell the Court what time you lost your virginity.
To .my recollection it was 31 August".
,
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This answer disguised the fact that the loss of virginity had taken place, not in
her bedroom at Mataika, but, in the back seat of the "s1Tdrk" car in the pigs sty
on Sione Filepi's ~otment at Sopu.
•
In the opening paragraph of this Judgment, I said that after a 13 day trial, the
only evidence upon which there was no dispute between the parties was that on
Thursday 31 August, the complainant was confronted by a male intruder and
sexually assaulted in the bedroom of her home as she ~as getting ready to take a
bath. The irony of that statement in the light of my conclusions, has not escaped
me.

Before the case began, I made an Order at the request of Crown counsel,
endorsed by counsel for the accused, that, for the protection of the complainant's
identity, all the evidence relating to the case would be heard in camera pursuant
to section 119 of the Criminal Offences Act ~ As it _turns out, if it were no.t for the
:. .,-. embarrassment her family members, in particular her parents, might otherwise
:~.~..~~. suffer, I would now not hesitate, if I could, to rescind that Order so that 'the
complainant might suffer the ignominy and shame from exposure that she
··: · deserves.

().. ..
~;~· .. :
i

.

The accused, Walker Tau'aika, is acquitted on all counts and is freed from this
Court.

J

·' •·

NUKU'ALOFA: 14 December 2000.
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