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Counsel: Mr Kefu for a pplicant 
MrS. Tu'utafaiva for respondents in No.Cr.72/0 1 

NO:CR. 72/01 

~plicant; 

Respondents 

NO:CR. 78/01 

Applicant; 

Respondents 

Mr Edwards for first, second and third respondents in No.Cr.78/01 
Respondent 1 not served. 

Date of hearing: 28 June 200 1. 

Ruling 

Th ese are both application s by the Attorney General to h ave the respondents 
committed for contempt of court. In both cases, the court set a timetable for 
th e filing of a ffidavits a nd the times a llowed h ave now expired . ·-

Followin g my ruling on 5 June 200 1, in the case of Attorney General v Saulala 
a nd others Cr 10 I 01, Mr Kefu, for the Attorney General has applied, in effect, 

.• 



" . 

for an extension of time in order to file further affidavits. The reason is to fill a 
gap in the eviden ce similar to tha t which proved fatal to the application in the 
Saulala case. 

Counsel for the respondents in each case have objected but I have allowed the 
application to file further affidavits. I stated I would give brief reasons in 
writing. I now do so. 

These are both allegations of criminal contempt. In every such case the court 
must bear in mind the need both to protect fair trial and to protect the rights of 
the defendants who face criminal sanctions. 

In the Saulala case, I pointed out that the courts in Tonga h ave not followed 
the strict rule under the English Order 52 in applications before the Divisional 
Court by which all evidence the prosecution intends to adduce at the trial must 
accompany the application for leave . The procedure here has been to allow 
both sides to file affidavits followed by trial on those affidavits. In Saulala's 
case that procedure was followed but, at the trial, there was still a fatal lacuna 
in the prosec~tion evidence. 

Following that ruling, Mr Kefu for the Attorney General, having no doubt taken 
the sensible step of checking its effect on other pending cases, realised h e was 
likely to find himself in a s imila r position in each of the present cases. As a 
result h e a pplied for leave . to file fresh affidavits. He accepts that, if his 
a pplication is a llowed, the defenda nts must then be given an opportunity to file 
further affidavits in reply. · 

Mr Edwa rds, for the defendants in case 78/01, relies on the fact tha t the 
eviden ce a t th e close of the time a llowed for filing affidavits s howed the same 
fatal;Jlaw. He points out 'that, as they s tand, the proceedings must inevita bly 
fa il becau se it is clear that there is no evidence of an essentia l e lement a nd to 
a llow the prosecution to patch up its case would deny the defendants the right 
to ch a llenge the validity of the ch a rge and the sufficiency of evidence. 

I cannot accept that proposition. These cases a re at a different stage to tha t 
reach ed wh en I ma de my ruling in Saulala's case. Before the case is listed for 
hearing, either side should have an opportunity to add further evidence if, m 
the discretion of the court, there would be no injustice. 

I 
These a re summary crimina l proceedings. The importa nt principle in crimina l 
trials is that the defendant s hould know clearly the case h e will h ave to a nswer 
and be unhinde_r:~d in his righ t to ma ke a defence if h e so w.ishes. It has long 
been the position in indictable offen ces that amendment to the indictment may 
be a llowed, even at a late stage, as long as it will n ot cause injustice to the 
defendant. 



fill • • • 

In criminal trials the state generally has considerably superior resources with 
which to prepare its case and so the court will be diligent to ensure the 
defendant is given a proper opportunity to challenge the prosecution case and 
to present his defence. However, the procedures are intended in all cases to 
ensure that the real issue in controversy is brought before the court for 
determination. 

In the present cases the prosecution has already clearly stated the nature of 
the charge it intends to pursue against the defendants. The evidence it wishes 
to adduce by the additional affidavits raises no fresh allegation but simply 
supports the charge already made in the notice of motion and will ensure the ­
court is able to determine the matters in contention. 

Had that application been made after the commencement of the trial different 
considerations may have · applied but, made at this stage in the proceedings, I 
can see no prejudice to the defendants. 

The application is granted . Counsel for the Attorney General is to file further 
affidavits within 14 days of my original order on 28 June 2001 and the 
respondents may file a ffidavits in reply within 14 days thereafter. Upon 
receipt of those affidavits, I shall set a further chambers hearing in order to set 
a trial date as soon as possible. 

NUKU'ALOFA: 5thJuly, 200 1. CHIEF JUSTICE 
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