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IN THE SUPREME COURT OF TONGA
CRIMINAL JURISDICTION

CR 33, 39 of 2013
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'ANA KATOKAKALA SIALE

BEFORE THE HON. JUSTICE CATO

Mr Lutui for the Crown
Accused Appeared in Person
SENTENCE

[1]

The prisoner 'Ana Katokakala Siale, has pleaded guilty
at the earliest opportunity to a series of ho usebreakings
(seven) and six thefts and attempted theft between the
period of 24th December 2014 and the end of March
2014. She has previous convictions. One in relation to
housebreaking many years ago where she had a
suspended sentence, and then in 2012, receiving of
stolen property to which she was sentenced to
probation for two years. These offences took place in
the second 12 months of her probationary period. I do
not propose to recall her on that offence in light of the
sentence that I am to impose in this case. The prisoner
is unrepresented, many of the offenses involving theft
involves the stealing of Tongan mats which I view as a
serious matter. These are, in a sense, Tongan artifacts
which take a good deal of time to make and they are in
themselves valuable items culturally as well as for their
monetary value to the owner.
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[ 2]

The prisoner, who now has appeared before me on
sentence 'on two occasions because I first adjourned
sentence for further subm issions, appears to me to be
genuinely contrite . Althou~Jh I passed sentence on her
because she had waited for sentence which had been
adjourned on two occasions, I said that I would
formalise my sentence in a written judgment. I consider
the matter raised an issue of some practical importance
in sentencing because of the prisoner's pregnancy and
how Court should approach this matter. I found no
a~thority on this in Tonga but English authority was
helpful. I also wanted to ensure that her position was
placed plainly before the prison authorities in a written
judgment so that any early release did not incur
difficulty or her position was overlooked. In formalizing
my judgment in written form I noted that an aspect of
my sentencing on housebreakings additional to the
head court (count 8 of indictment in CR 33/2014)
would cause difficulties for early release I did not
intend. I have accordingly amended sentence on these
charges to reflect sentences of 6 months and not 12
months to be served concurrently with the head
sentence and coincide with the 6 month period
remaining after suspension for the prisoner to serve.
This is referred to in parag raph 14. I have informed Mr
Lutui of the Crown of this, and he agreed that it was in
order for me to make this amendment which reflects
my intention and does not prejudice the prisoner.

[3 ]

On the 11th of June, I remanded the prisoner in
custody pending her sentence under the terms of the
Bail Act because it is my view that sentence in her case
to a term of term of imprisonment was likely. She has
been in prison since the 11th of June, so she has
experienc~ of prison life, and knows now where people
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who commit crimes on a regular basis can expect to be
sentenced to serve a period of time.
( 4]

I had considerable concern, however, when she first
appeared before me on the 18th of July for sentence
about her personal circumstances. When I asked her
why she • had committed these offences and made
inquiry of her, because she was unrepresented, she told
me because she had very little money (in fact she had
only $20 pa'anga a week to feed and support a family
of five. Although she is only about 31, she is married
with five children, the eldest · being ten and the
youngest one. As well, she is pregnant and expecting a
child, I am informed, in early November.

[5]

I had received a probation report in which it was not all
together clear to me, but there was a statement from
her husband that she had failed to account to him a
sum of $5000 that apparently had been deposited with
the intention that it had be lent on presumably on some
interest bearing basis. I disregard this allegation. It
has no relevance at all for the sentencing . I do not
know if it has any real substance or not or the
circumstahces. Because , however, I was so concerned
about the suggestion that she has been motivated to
commit these offences by necessitous circumstances, I
adjourned the sentence for the Crown to report to me
on the family finances. I indicated to the Crown that I
would like the husband to appear also. I detected, in
the probation report, a sense that, perhaps, all was not
well with the family, and indeed there was some
animosity between the prisoner and her husband. These
were inquiries I would not have normally had to make
where the prisoner was represented by counsel, . but
that was not the case here, and so vital was it that and
I felt obliged to inquire into the family's financial
background. Although the issue of necessity cannot be
3
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regarded as one fully justifying or excusing criminal
offending, where it is a factor that has motivated
offending, particularly against the reality of the need to
sUpport a large family, it is a factor which is very
relevant, in my view, to sentence. I also had been
informed that the husband had arranged a loan and the
money essentially went to support his own parental
family and that loan had meant she had little to support
her family, about $20 pa 'anga a week. I wanted the
husband present to verify whether this was so. He did
not chaos~ to appear. The Crown replied, however, in
an add itional informative memorandum for which I am
grateful, in terms which substantial ly corroborated or
confirmed what the prisoner had told me.
[6]

Her husband, who is an officer employed in the
services, is the only breadwinner of the family and he
earns approximate $320 per fortnight. He has two Bank
loans. After the amount is deducted from his sa lary to
repay t he loans, he is left with approximately $59
pa'anga per fortnight to look after the family . It is said
in the report or memorandum also, he received a
remittance from his brother in the USA for his family.
But the prisoner, when asked about this, said she did
not know about this in terms of receiving any money
towards her family's budget. It is also noted that the
prisoner's, relatives in NZ provide groceries to the
prisoner's family but when asked about that, her
response was, that was irregular. I do not have any
basis to suggest that anything the prisoner is saying is
wrong . Plainly, attempting to look after and arrange
household finances and support five children and herself
on a sum of - $20 to $30 pa'anga per week is a
hopeless position evidencing
dire poverty in a
jurisdiction which has little or no social welfare or
support services. Although necessitous circumstances,
as. I have said, can never be regarded as a total excuse
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or justificat ion for criminal behaviour, it is an important
factor to consider when imposing sentence.
[7]

The Crown has submitted in its memorandum a starting
point of - three years or less as an appropriate starting
point. I propose to take three years as the starting
point, although the large number of breakings and
thefts could in different circumstances have justified a
much higher starting point. I allow the accused a
discount of 18 months for her early guilty plea and I
accept that, in her case, a significant major motivating
factor was her attempt to support her family. I also
take into account her obvious contrition as she has
faced her sentence now before me on two occasions.
She is alsb a mother of five children, and is pregnant as
I have said, expecting a child in early November. Those
are the factors that I have taken into account in
reducing the starting point by 18 months.

[8]

On the question of pregnancy, I have considered the
English Court of Appeal decision in the R v
Alkazraji
[2004] 2 Cr App R (5) 55, where the Court of Appeal
said "it is undesirable that the appellant's baby should
b~ born whilst she is in custody " The Court also said "it
is obvious it is a disadvantage to a child to know that he
or she has a background which involves he or her born
in custody." In that case, the birth of a child was seen
to be likely to assist the rehabilitation of the offender.
The Court of Appeal varied the sentence of
imprisonment by the implementation of a community
rehabilitatjon order. The Crown informed me in cases of
pregnancy in Tonga, where the mother in custody, the
baby in some cases has been permitted to remain in the
prison after birth with the mother so that obviously the
natural bond which is desirable between mother and
child is fostered and the mother is able to feed the
baby. I conclude that whilst a Court may, in an
5
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appropriate case, considered pregnancy as a factor
which mew lead to the imposition of a non-custodial
sentence rather than a custodial sentence, it is a
circumstance only. Where the facts of are objectively
serious then that factor may well mean a custodial
sentence is required albeit the baby will be born whilst
the mother is in custody. In general, it is undesirable
that a child is born in custody.
[ 9]

Although there are strong mitigation features in this
case, I consider the number of offences and victims
involving the thefts of mainly Tongan mats in the sum
of about $17,000 requires a sentence of imprisonment
to be imposed . As I have said, the sentence I impose on
the first of the housebreakings is one of 18 months
imprisonment backdated to the 11th June 2014. I now,
however, come to consider the question of whether the
sentence of imprisonment should be suspended fully or
partially st.Jspended . I accept that the prisoner has been
cooperative with the authorities. She has shown
remorse and contrition, as reflected in her early guilty
pleas and in her contrition before me. She, having
already spent almost two months in prison, appreciates
the error of her ways. She has five young children, with
one child on the way and those are also factors I take
into account as a contributing matter towards her
rehabilitation . i accept the Crown's comments in its
sentencing memorandum that
she is a candidate
worthy of rehabilitation and, in those circumstances, I
will suspend part of the sentence.

[10] Ms Macomber contended that it would be inappropriate
to fully suspend the sentence in the light of the fact that
there were several serious housebreaking for which the
maximum sentence is ten years and several thefts and
an attem~ted theft which required her to serve a part of
her sentence. I adjourned her sentencing to be made
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final in the afternoon because I wanted to reflect on
this submission in light of the facts as they had
developed. I consider Ms Macomber is correct. There
are several victims in this case, who have had their
valuable mats stolen. This Court must send out a
message t;hat those who steal people's possessions such
as their mats and other items of similar kind valuable to
Tongans run the real risk of going to prison. For many
Tongans, their mats represent their most valuable
possessions and are often fou nd in homes which are not
very secure and are easily able to be entered. Indee,
this is a warning to those who steal mats that they can
expect to go to prison and those who receive those
mats for on sale can also expect to receive sentences of
imprisonment.

[11] I, accordingly on count 8 of CR 33/2014, sentence her
to 18 months imprisonment and I suspend the final 12
months of her 18 month sentence of imprisonment on
the following conditions;
a)

That she ~ to commit no further offence punishable by
imprisonment for a period of 2 years.

b)

She is placed on probation for that 12 months period.

c)

I direct the probation office to attempt to do what they

can to assist her and get advice for her on family
budgeting and assistance for her children.
d)

W~ilst

on probation, but after she has had her baby,
and in a position whereby she is fit to perform
community work, she is to perform 70 hours community
work as directed by the probation office.
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[12] New provJsJons in 2012 enable me to combine
sentences now, but if I were not able to do that I would
have imposed a community work order on a theft
charge. The reason why I make community work a
condition of her suspension is to remind her that it is a
serious matter stealing mats and other Tongan
valuables.
[13] I am disappointed that her husband did not come to
court todilY so that he might better understand the
circumstances which find you before the court. There
may be little probation can do · but you can discuss
herfamily finances with her probation officer rather than
be tempted to solve those problems by criminal activity.
[14] I impose this sentence on Count 8 of CR 33/2014 where
it is alleged that she stole Tongan mats valued at $5000
pa'anga .
[15] I also sentence her to 6 months imprisonment on each
of the other serious housebreakings in CR 33/2014 and
CR 39/2014 of which there are, six. I order that they be
served concurrently with the sentence on count eight. I
have varied my sentence from one of 12 months to 6
months on each count so that they coincide with the
sentence imposed in count 8 that is the head sentence.
As framed the sentence of 12 months would not be fully
served at the expiry of the 6 month remainder period
that is after suspending the fina l 12 months of her 18
month sentence of imprisonment imposed on count 8
CR 33/2014 and that was not my intention .
[16] On each of the theft counts, I sentence her to 6 months
imprisonment and on the one attempted theft 3 months
imprisonment - all those sentences to be concurrent
wi.th the housebreaking on count 8, CR 33/2014.
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[17] She is warned should she commit any offences within
that period, she w ill almost certainly have the 12
months reactivated so that she will be recalled to prison
to serve the suspended period .
[ 18] It is not for me to base my sentence on any
consideration such as remission but I am going send a
copy of this judgment to the Commissioner of prisons
so that her release may be considered at the earliest
possib le date .
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DATED: 25 JULY 2014
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