IN THE SUPREME COURT OF TONGA

2018

CRIMINAL JURISDICTION

CR 154 of 2019

NUKU'ALOFA REGISTRY

BETWEEN

REX
Prosecution

AND

VILISONI FINAU
Accused

Counsel:

Mr 'A Kefu SC and Miss J Sikalu for the Prosecution
Mr S Tu'utafaiva for the Accused

Hearing:
Date of Ruling:

23, 24 and 26 April 2019

3 May 2019

VERDICT
The charge and the issues
[1]

In the evening of 1 June 2018 a collision
Vaha'akolo Road and Mateialona

occurred at the intersection

of

Road between a utility vehicle (the utility)

driven by Mr Finau and a car driven by Tou'anga Ma'a Tonga Kamea.

Mr

Kamea suffered serious injuries and was declared dead upon arrival at the
hospital a short time later.

(2]

Mr. Finau was arrested and on 4 June 2018 he was charged with causing death
while driving under the influence of alcohol

contrary to s. 26A(1)

of the

Traffic Act. A criminal summons was laid before the Magistrates Court and
on 1 October 2018 Mr. Finau was committed for trial to the Supreme Court.
[3]

On 13 November 2018, Mr Finau pleaded not guilty on arraignment to a
count of causing death while driving under the influence of alcohol and also
to an alternative count of being in charge of a motor vehicle while being
under the influence of drink contrary to s. 26(1) of the Traffic Act.

[4]

On 16 April 2019, the Prosecution sought to amend the indictment to
substitute one count of reckless driving causing death contrary to s. 25(5) of
the Traffic Act. There was no objection to the proposed amendment and I
allowed it on 18 April 2019. Mr. Finau was re-arraigned on that date and
pleaded not guilty to the amended indictment.

[5]

The particulars of the charge in the amended indictment read as follows:
Vilisoni Finau of Haveluloto, on or about 1 June 2018, at N uku'alofa, on
Vaha'akolo Road you did drive a motor vehicle with no registration number
in a speed and manner which was dangerous to the public, and you did not
pay proper care and attention, when you drove the said vehicle at a very fast
speed heading north, and failed to give way at the round-about at the
intersection of Mateialona and Vaha'akolo Roads, which caused the said
vehicle to collide with the vehicle registration number C 17853 which was
already travelling through the roundabout heading eas t on Mateialona Road
and this caused the death of Tou'anga Ma'a Tonga Kamea, who was the
driver of that vehicle.

[6]

Mr. Finau raises three matters in defence of the charge, which I set out in the

order that I will deal with them in this ruling. T hey are:
(a)

It has not been established that Mr. Finau drove recklessly and thereby
caused the death of Mr. Kamea.

(b)

This prosecution was not brought within six months after the date of
the alleged offence as required by s. 41 (4) of the Traffic Act; and
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(c)

No notice of intended prosecution under s. 28(3) of the Traffic Act in
respect of the offence of reckless driving causing death was served
upon Mr. Finau with 14 days of the commission of the alleged
offence.

Proof and the elements.
[7]

I remind myself at the outset _that the onus of proof lies on the Crown at all times
and it is to the standard of proof beyond a reasonable doubt in relation to the
charge and every constituent element of the charge.

[8]

Mr Finau did not give evidence or call any witnesses in his defence but there is no
obligation on him to prove anything or to call evidence or give evidence himself or
provide any explanation for matters relied upon by the Prosecution in support of
its case.

[9]

I have also reminded myself that I must judge this case only on the evidence which
I have heard in this Court. On the basis of the onus and standard I have already
mentioned, the case must stand or fall on the evidence which the Prosecution
choo e to call before me.

[10]

Section 25(5) of the T raffic Act reads:
Every person who drives a motor vehicle on a road recklessly, or at a speed and in
a manner which, having regard to all the circumstances, is or might b e dangerous
to the public, and who causes death to any person whilst so driving, commits the
offence of reckless driving causing death and is liable on conviction to
imprisonment for not more than 15 years.

[11]

To succeed the Prosecution must prove beyond a reasonable doubt all of the
following:
(a)

That Mr. Finau;

(b)

Drove a motor vehicle on a road;

(c)

At a speed and in a manner which in all the circumstances created a serious
and obvious risk of danger to the public;
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(d)

That in driving in that manner Mr. Finau either gave no thought to the
possibility of their being any such risk or having recognised the risk
involved had nonetheless gone on to take it; and

(e)
[12]

Thereby caused the death of Mr Kamea.

In respect of this last element, the reckless driving need not be the sole or even the
principal cause of Mr Kamea's death. It will be enough that Mr. Finau's acts were
more than a minimal or trivial cause of death and contributed significantly to that
result.

The evidence

.Fekita Toumo 'ua
[13]

The only witness to the collision was Mrs Fekita Toumo'ua. In m y assessment she
was honest, credible and convincing. Her evidence was hardly challenged in crossexamina tion and nothing that was put to her led me to doubt her recollection of
events.

[14]

At around 11.30pm on 1 June 2018 Mrs Toumo'ua was driving north on
Vaha'akolo Road. She was travelling at around 30 kilometres per hour and on her
way to work at a local radio station. It was cloudy but was not raining and street
lights were on.

[15]

As she was coming up to Queen Salote College (approaching the Vaha'akolo Road
and Mateialona Road intersection) she could hear a roaring noise that sounded like
a big truck. She saw the utility coming up behind her very quickly. She said it was
travelling 'as fast as an aeroplane' and at 100 kilometres per hour or more. She
moved to the left side of the road in case the utility hit her. It passed her. She saw
that a man was driving the utility.

[16]

A car had entered the intersection ahead travelling in an easterly direction on
Mateialona Road. She thought it had slowed but not stopped before entering the
intersection. The utility then entered the intersection. She did not see it slow nor
did she see any brake lights go on. The utility did not use the roundabout but
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drove straight over the top of it and collided with the car. After the collision the
two vehicles 'glided' down the road
[17]

towa~ds

the Royal Tombs.

She drove through the intersection and could see the utility was still shaking and
the driver was bent over the driving wheel. The right front driver's door of the car
was smashed and she saw someone get out of the left side of the car and walk
towards Queen Salote College. She did not stop but called the Police to report the
collision.

[18]

She confirmed that the photographs produced by the Prosecution showed the two
vehicles she observed and their resting places after the collision (exhibit 1). The
photographs showed that the utility was a relatively new vehicle, coloured white
and without any registration plates.

Patelesio Tu 'itavuki
[19]

Detective Senior Constable Patelesio Tu'itavuki of the Police Forensic Unit
attended at the scene of the collision and took the photographs (exhibit 1) and
prepared a sketch plan (exhibit 2).

[20]

Approximately 34 metres from the intersection on Vaha'akolo Road there is a sign
indicating a roundabout ahead. The entry to the intersection is controlled by a give
way sign (both signs are shown in the photographs). He gave evidence that there
are street lights around the intersection, which can be seen in the photographs.

[21]

The sketch plan and photographs show tyre tracks on the roundabout leading to
what he assessed was the collision point some 3 metres to the north of the
roundabout. The collision point was marked by a scrape and hole in the road.

[22]

The photographs and the sketch plan also show the final resting place of the two
vehicles, which in the case of the utility was a further 6.1 metres and in the case of
the car 11.4 metres north from the collision point on Vaha'akolo Road.
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Sione Satini
[23)

Sergeant Sione Satini is a Police Officer in the Traffic Division. He came across
the collision on his way home from attending a youth programme at his church.
When he arrived Mr. Kamea had already been taken to the hospital. Mr. Finau was
at the scene. Mr. Finau was drunk. He could smell alcohol on Mr Finau and could
not really understand him when he spoke. Mr Tu'utafaiva cross-examined on the
fact that no mention of this was entered in the investigation diary but there is other
evidence that Mr. Finau was intoxicated to corroborate Sergeant Satini's evidence
and I accept it.

[24)

Mr Finau was taken into custody. Mr Finau was required to undertake breath
alcohol tests but as the Police Officer who carried them out was not called as a
witness and had used an unauthorised machine to do the tests I disregard this
evidence.

[25)

Mr Finau was interviewed on 4 June 2018. He was charged that day with driving
under the influence of alcohol causing death. He was interviewed again on 6 June
2018.

The full record of interview, written statement of charges form and

voluntary statement were produced (exhibit 3).
[26)

Although at the pre-trial conference Mr. Tu'utafaiva said that there would be a
challenge to the admissibility of these documents, at the conclusion of the evidence
he advised that the defence did not maintain its challenge. I have therefore not
referred to his cross-examination of Sergeant Satini that was directed to this issue
and Mr. Tu'utafaiva did not rely upon it in his closing submissions.

[27)

In his record of interview, Mr. Finau said that he had been a Police Officer for 30
years. On the evening of 1 June 2018 he had attended a party and a ball. He had
been drinking beer and wine and had lost count of the number of chinks that he
had. He could not recall where he had gone after the ball. He had been driving his
white Ford vehicle that had come from Australia. It was not yet registered. He
had no recollection of the accident.
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[28]

The written statement of charges form .set out full particulars of the charge of
driving under the influence of alcohol causing the death of Mr. Kamea.

Mr.

Finau's response to the charge was 'It is true'.
[29]

In his voluntary statement Mr. Finau said, 'The truth is it was my alcohol
consumption that caused the death and that's what happens when consuming
alcohol and driving'.

[30]

When he was charged on 4 June 2018, Mr. Finau was handed a notice of intended
prosecution (exhibit 4) in the form required by r. 38 of the Traffic Regulations. Mr
Finau signed the document confirming its receipt.

The form is largely in the

Tongan language but I was provided with an agreed translation and set it out in the
English language below.
[31]

The notice is addressed to Mr Finau and notes his address, age and occupation. It
then reads:
Please be informed that it is intended to Prosecute you for the offence of
driving under the influence of alcohol causing death
Contrary to section 26A(1) of the Traffic Act 1988
Chapter 156 of the Law ofTonga in that on 01.06 2018
At about 23.15 Hrs or thereabouts at Kolomotua
Being the driver of white motor vehicle type Ford heading north on Vaha'akolo
Road whilst you body was under the influence of alcohol above 250 micrograms
per litre of breath and your breath had 700 micrograms per litre of breath and you
did not pay proper care and attention to the circumstances and the other users of
the road, which caused you to climb over the roundabout and crashed into motor
vehicle registration C-17835 which was heading east on Mateialona Road and this
caused the death of TOU 'ANGA MA'A TONGA KAMEA (M) 37 YRS
FANGALOTO.

DATE 04.06.18
Signature of Mr Finau
14.20 HRS

Officer in Charge Police Districts No 1
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Dr Viliami Vao
[32]

Dr Viliami Vao has been a medical doctor since 1988 and works at the Emergency
Department of V aiola Hospital. He gave evidence as to the cause of Mr. Kamea's
death. His evidence was not challenged in any respect. Mr. Kamea was declared
dead on arrival at Vaiola Hospital at 11.43pm on 1 June 2018. He had suffered a
surgical emphysema over his right chest wall, fractures to his 2"d to S'h ribs in two
places, a right lung contusion, a fracture to his right clavicle and a pelvic fracture.
He died as a result of severe chest and pelvic injuries due to road traffic accident.

Police Constable Hale Fijita
[33]

He is a Police Constable in the Traffic Division and was the counter-signing officer
when Mr. Finau was interviewed on 4 and 6 June 2018. He gave evidence as to the
procedure followed. It is unnecessary to set his evidence out further as there is no
challenge to admissibility of Mr. Finau's voluntary statement, the written statement
of charges form or the voluntary statement.

5 enior Constable 'Oja Fijita
[34]

He is a Senior Constable in the Traffic Division and was working on 1 June 2018
when a report was received of an accident in the Vaha'akolo Road. He drove to
the scene. There were a lot of people trying to get someone out of the car.

[35]

An Officer Soakai led Mr. Finau to his vehicle and put him in the front passenger
seat. Mr. Finau had some injuries to his body and head. Mr. Kamea was put in the
back seat of the vehicle and the three drove to Vaiola Hospital.

Mr. Kamea

showed no signs of life.
[36]

He spoke to Mr. Finau on the way to the hospital and he said he had been
drinking.

[3 7]

On arrival at the hospital he went and got a nurse and Mr. Kamea was taken from
the vehicle. When he returned to the vehicle Mr. Finau was gone but he found
him walking down Taufa'ahau Road. Mr. Finau did not want treatment for his

injuries and they returned to the scene of the collision.
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[38]

They were gone for about 30 minutes. Mr. Finau was then taken to the Police
Station.

My assessment of the facts
[39]

I find that the following has been proven beyond reasonable doubt. During the
evening of 1 June 2018 Mr. Finau attended social functions and drunk alcohol and
became highly intoxicated. At around 11.30pm, and whilst intoxicated, he was
driving his utility on Vaha'akolo Road towards the intersection with Mateialona
Road. He was driving at high speed. Whilst there is street lighting around the
intersection it is not well lit.

There was a visible sign on Vaha'akolo Road

approximately 34 metres from the intersection indicating a roundabout ahead.
There was also a give way sign controlling entry into the intersection.

Whilst

travelling on Vaha'akolo (around the entrance to Queen Salote College) Mr Finau
passed the car driven by Mrs Toumo'ua. He then travelled north on Vaha'akolo
Road and without slowing or breaking he entered the intersection with Mateialona
Road. Due to his failure to exercise proper care and attention and excessive speed
Mr. Finau failed to negotiate the roundabout.

He drove over the top of the

roundabout and the utility collided with the car driven by Mr. Kamea which had
earlier entered the intersection. The collision occurred about 3 metres north of the
roundabout. As a result of the collision Mr. Kamea suffered serious chest and
pelvic injuries which caused him to die either immediately or within a very short
time of the accident.
[40]

Mr. Tu'utafaiva argued that Mr Finau was not responsible for the collision and did
not therefore cause the death of Mr. Kamea because Mr Finau had the right of way
at the intersection. He referred me to r. 20(4) of the Traffic Regulations which
provides:
Every driver when approaching or crossing an intersection which any other
vehicle is approaching or crossing, shall unless the intersection is controlled by
a ... traffic sign, give way to such other vehicle and allow the same to pass before
him, and if necessary for that purpose, stop his vehicle in the following
circumstances-
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(a) if such a vehicle ... .is approaching from his right.
[41]

I do not accept Mr Tu'utafaiva's submission. Assuming for present purposes that
Mr Finau had the right of way that did not absolve him from the obligation to
maintain control of his vehicle and drive safely with due attention and regard for
other road users. I note that r. 20(11) of the Traffic Regulations provides:
No driver shall when in the motor vehicle, be in such a position that he cannot
have full control over the same, or that he cannot obtain a full view of the road
and traffic ahead of the motor vehicle.

[42]

In driving whilst intoxicated and at excessive speed and failing to keep a proper
lookout when entering an intersection Mr Finau was unable to negotiate the
roundabout. This created a serious and obvious risk to other road users. It is
difficult to see how Mr. Finau could have driven in a more reckless or dangerous
manner.

[43]

It is not correct that Mr Kamea failed to give way and therefore caused his own
death. Mr Kamea entered the intersection before Mr Finau and could not possibly
anticipate that Mr Finau was driving intoxicated, at high speed and would not
negotiate the roundabout.

Had Mr Finau kept a proper lookout, driven at a

reasonable speed or negotiated the roundabout this collision would not have
occurred (umgbottom (1849) 3 Cox CC 439).

It was the manner of Mr Finau's

reckless and dangerous driving that was the principal if not the sole cause of both
the collision and the resulting death of Mr Kamea.
[44]

All all elements of the offence have been proved beyond reasonable doubt and
subject only to the two legal defences raised by Mr Finau he is to be convicted of
the offence with which he is charged.

Section 41 (4) of the Traffic Act
[45]

Section 41 (4) of the Traffic Act provides:
Prosecutions under this Act shall be brought within 6 months of the date of
the offence.
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[46)

Mr. Tu'utafaiva submits that the word 'prosecution' should be taken to mean
proceedings brought in the name of the Crown to put an accused on trial in
respect of a criminal offence. On that basis he argues that the prosecution for
the only offence with which Mr Finau is charged, that is reckless driving
causing death, was commenced on 16 April 2019 when the amended
indictment was presented and that is well outside the period of six months
from when the offence is said to have been committed on 1 June 2018.

[47)

Mr Kefu argues that the prosecution was commenced on 4 June 2018 when
Mr Finau was charged and given a summons to appear in the Magistrates
Court.

[48)

I agree with Mr. Kefu's submission.

The process by which criminal

proceedings are laid in respect of offences beyond the jurisdiction of the
Magistrate's Court was recently explained in R v .Fukefuka (Unreported Court
of Appeal, AC 20 of 2018, 17 April 2018) at [23). The process is commenced
in accordance with Part III of the Magistrate's Court Act which the Court said
'must be invoked'.
[49]

As the Court of Appeal also made clear (at [25]), once a committal to the
Supreme Court has been made the Attorney General has a wide discretion to
determine the charges that are contained in the indictment that are
appropriate in the circumstances of the alleged offending and the charges:
.. need not be confined to the charge or charges upon which the accused has
been committed from the Magistrates Court but should arise from the same
circumstances.

[50]

There can be no suggestion, and Mr Tu'utafaiva did not attempt to argue, that
the charge in the amended indictment did not arise from the same
circumstances as the charge upon which Mr. Finau was original committed for
trial from the Magistrate's Court. He did not attempt to argue either that any
of the limits on the Attorney General's discretion to present criminal charges
in the indictment (as set out in para [30] of .Fukefuka) apply in this case and
they do not.
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(51)

It follows that the prosecution against Mr Finau was commenced when the
charge was laid in the Magistrates Court by summons, which was on 4 June
2018. The amendment of the indictment was within the Attorney General's
powers and did not commence a new prosecution as that would require the
processes in Part III of the Magistrate's Court A ct to be invoked and they
were not. It follows that this prosecution was commenced within six months
of the alleged offence with which Mr Finau is now charged.

I reject this

ground of defence.

Section 28 of the Trciffic Act
(52)

Section 28 of the Traffic Act provides:
Where a person is prosecuted for an offence under the provisions of this Part
relating to careless, reckless, or dangerous driving, he shall not be convicted unless
either -

(1) he was warned at the time of the offence that he may be prosecuted under one
or other of the above-mentioned provisions, or
(2) within 14 days of the commission of the offence a summons for the offence
was served on him, or
(3) within 14 days of the comrruss1on of the offence, a notice of intended
prosecution in the prescribed form specifying the nature of the alleged offence
and the date, time and place where it is alleged to have been committed was
served on, or sent by registered post to him or the person registered as the owner
of the vehicle at the time of the commission of the offence . . ..

(53)

There is a proviso to s. 28 which it is agreed has no application to the present case.

(54)

Regulation 38 provides that a notice of intended prosecution is to be in form 7 of
the first schedule to the regulations. That form was used in this case.

(55)

Mr. Tu'utafaiva submits thats. 28(1) and (2) do not apply in this case. He further
submits that there was a failure to comply with s. 28(3) in that the notice of
intended prosecution that was given to Mr Finau specified the offence of driving
under the influence of alcohol contrary to s. 26A(1) of the Traffic Act but not the
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offence for which he has been put on his trial of reckless driving causing death
contrary to s. 25(5) of the Act. He argues that it follows that Mr Finau cannot be
convicted of the offence for which he is charged.
[56]

Counsel advise me that there has not previously been any decisions of this Court
where this particular point has been taken although it has been raised in the
Magistrate's Court.

[57]

Section 28 is based on provisions contained in English legislation going back (at
least) to s. 21 of the Road Traffic Act, 1930. That section (now s.1 of the Road
Traffic Offenders Act 1988) was in very similar terms to s. 28 and relevantly
provided:
\Vhere a person is prosecuted for an offence under any of the provisions of this
Part of this Act relating respectively to the maximum speed at which motor
vehicles may be driven, to reckless or dangerous driving and to careless driving he
shall not be convicted unless either ..
(c) within the said fourteen days a notice of the intended prosecution specifying
the nature of the alleged offence and the time and place where it is alleged to
have been committed was served on or sent by registered post to him..

[58]

In Milner v Allen [1933] 1 K.B 698 the appellant objected that a notice issued to
him under s. 21 of the Road Traffic Act 1930 was invalid because, inter alia, it
referred to an offence of dangerous driving whereas he was charged with a
different offence of driving without due care and attention. The Court rejected
this defence finding that the notice was good because it gave him adequate notice
of the nature of the alleged offence and that did not require that the notice specify
the particular offence under which he was prosecuted.

[59]

Lord Hewatt

CJ noted

(at 702) that the object of the notice was to take back the

recollection of the motorist to the facts upon which reliance is to be placed by the
prosecution and there was sufficient compliance with s. 21.
[60]

Branson J said (at 703):

13

With regard to the particularity of the notice required I would only add this, that
the words of para. (c) are "specifying the nature of the alleged offence" and not,
as one would suppose they would have been had it been the intention that the
actual offence should be particularized, "specifying the offence" or "the particular
offence".

[61]

In Venn v Mo'f!,an [1949) All E.R 562 the notice specified that the respondent was

to be charged under s. 12 of the Road Traffic Act of careless driving but the words
contained no allegation that he had driven without due care and attention. The
majority held that the notice was good and sufficiently complied with the
requirements of the Act.

Lord Goddard

C.J

said (at 563) that in considering

whether a notice purported to be given under s. 21 was sufficient the Court had to
'use a modicum of commonsense' and in this case it was clear that the notice was
adequate:
. .. because the section only' requires the nature of the alleged offence to be
specified, and the nature of the alleged offence here is careless driving, the
only offence with which s. 12 deals.
[62)

Oliver J (at 564) made the point that notices under s. 21 are not formal documents
like a sununons or a conviction and:
The object of the notice is to call the attention of the driver of the motor car to
the time and circumstances in respect of which he may be charged so as to give
him ... an opportunity, in good time while memories are still fresh, to prepare his
defence .... .I am much impressed with the language of s. 21(c) which is not that
the alleged offender is to have fourteen days' notice of an intended prosecution
specifying the alleged offence, but that he is to have a notice "specifying the
nature of the alleged offence" ... .That confirms me in the impression that the
notice is sufficient if it merely alludes to the nature of the offence without setting
out the offence in detail.

[63)

Stable

J

dissented in Venn because

ID

his view the notice was 'hopelessly

misleading' and did not give adequate notice of the essential facts of the offence.
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[64]

In Pope v Clarke [1953] 66 Crim.App.R 141 it was held that a notice of intended
prosecution was valid despite the fact that the time of the alleged offence was
incorrectly stated.

[65]

These cases demonstrate that in considering whether a notice of intended
prosecution is invalid due to some alleged defect the Court will consider the object
of the legislature, which was to call the attention of the proposed defendant to the
fact that he is going to be prosecuted while the facts are still clear in his mind and
in good time for him to prepare a defence. The Court will not regard a notice as
invalid if it adequately sets out the essential facts of the case and the proposed
defendant is not misled or prejudiced. In particular, a notice will not be invalid by
reason only that it specifies an offence other than the one for which the accused
ultimately stands trial provided it gives sufficient particulars of the essential facts
relevant to that offence.

[66]

Any other approach would not only defy commonsense but confer on the notice
the status of a formal charging document (which it is not) and ultimately also place
an unjustified fetter upon the powers of the Attorney General to determine the
charges to be contained in an indictment (Fukofuka).

[67]

The notice that was issued to Mr Finau contained all of the essential facts relevant
to nature of the offence of reckless driving causing death. The notice referred to
tl1e date, time and place of the collision, the fact that Mr Finau was driving, the
details of his vehicles involved in the collision, that the collision occurred because
Mr Finau did not pay proper care and attention to the circumstances and the other
users of the road and climbed over the roundabout and that Mr Kamea was killed
as a result.

[68]

There was no evidence tl1at Mr Finau has suffered any prejudice by the form of the
notice or in the preparation of his defence and I cannot see how it could be argued
that he did.

[69]

It follows that the notice was sufficient compliance with s. 28 and was a valid
notice. This ground of defence also fails.
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Result
[70]

I find that the one count in the indictment of reckless driving causing death
contrary to s. 25(4) of the Traffic Act has been proven to the criminal standard.
I reject the defences raised by Mr Finau in reliance upon ss. 28 and 41 (4) of the
Traffic Act.

[71]

Mr. Finau is convicted on the charge of reckless driving causing death contrary
to s. 25(4) of the Traffic Act.

[72]

I will hear from Counsel as to a suitable date for sen en

NUKU'ALOFA: 3 May 2019
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