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SENTENCING REMARKS

[1]

Mr. 'Aisea pleaded guilty on arraignment to one count of reckless driving
causing death contrary to s. 25(5) of the Traffic Act and one count of
reckless driving causing grievous bodily harm contrary to section 25(4) of the
Traffic Act.

[2]

The maximum penalty for reckless driving causing death is a term of
imprisonment for any period not exceeding 15 years. The maximum penalty
for reckless driving causing grievous bodily harm is a fine not exceeding

$25,000 or a term of imprisonment

for a period not exceeding 7 years or

both.

The facts
[3]

Mr. 'Aisea is a 38 year old man and resident of Popua. The indictment charges
that Mr. 'Aisea drove his vehicle in a reckless manner that was dangerous to the
public because he was speeding and attempted to overtake two vehicles in
circumstances that caused him to swerve off the road and onto the footpath
hitting Hinemoa and Katalina Mahoni.

[4]

The circumstances were that on 14 July 2018, Mr. 'Aisea was the driver of car
travelling west on the By-Pass Road heading towards Teufavia Park to attend a
parade. He had his niece with him as a passenger and he was in a hurry to get to
the Park. The speed limit is 40km/h but Mr. 'Aisea was travelling between 50- 70
km/h. He told me that his speed was around 65 km/h.

[5]

Mr. 'Aisea was following two vehicles and attempted to pass them both. There
were vehicles coming in the opposite direction and when Mr. 'Aisea was
performing this passing manoeuvre one of those vehicles, a truck, attempted to
pass vehicles in front of it. The truck was moving very quickly and fearing a
head on collision Mr. 'Aisea veered to the right and drove off the road into the
corner of an intersection where Hinemoa Mahoni (aged 12) and her sister
Katalina Mahoni (aged 20) were waiting for a bus.

[6]

Mr. 'Aisea's vehicle hit Hinemoa and Katalina. Hinemoa was crushed between a
gate and electric post.

It appears that Mr. 'Aisea was too distressed to render

assistance but there were others on the scene. Hinemoa and Katalina were taken
to hospital. Katalina suffered injuries to her arm and was released but Hinemoa
never regained consciousness and died the next day.
The material before me
[7]

I have been provided with:
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(a)

A pre-sentence

report; and

(b)

A victim impact report;

(c)

Submissions from the Prosecution along with relevant authorities;
and

(d)

Submissions from Mr. 'Aisea's Counsel, Mr. Fili, along with personal
references for Mr 'Aisea.

[8]

I have read all of these documents carefully and have also heard oral
submissions from Counsel.

[9]

With the consent of Counsel I also heard from both Mr. 'Aisea and from the
victims' father, Mr. Mahoni, who came to Court to support Mr. 'Aisea and
ask that the Court exercise leniency on his behalf. .

(10)

I acknowledge the suffering that Hinemoa's family have and will continue to
endure as a result of her passing as well as the injuries that Katalina received
and her efforts to heal physically and emotionally. I note too the generosity
that the family has shown forgiving Mr. 'Aisea for what he has done and as
far as I am able I have taken this fully into account in arriving at a sentence in
this case.
Discussion

[11]

This is a terribly sad case.

One cannot but have considerable sympathy

primarily for the victims and their family, but also for Mr. 'Aisea who has the
burden of living with the guilt of what he has done. However in the present
context feelings of sympathy for Mr. 'Aisea must be tempered and in R v
Fanua (Unreported, Supreme Court, CR 108 of 2015, Cato J) the Judge said
at [6]:
I consider that Courts, in cases of reckless driving where a death or serious
injury results, must impose sentences which deter others from driving in
this manner and causing death or injury to other members of the public.
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The sentences must serve as an example to others to ensure the security
and safety of the public and to properly reflect the fact that a person has
died or suffered serious injury.
[12]

The Prosecution

submits that the starting point for sentencing purposes

should be between 4 1/z years and 5 1/z year's imprisonment and referred me

to the cases of Fanua (supra) (a starting point of 4 years but uplifted to 4 1/z
years as the accused was an unlicensed driver) and R v Latu (Unreported,
Supreme Court, CR 92 of 2018, Paulsen LCJ) (a starting point of 5 1/z years
where there was great speed and alcohol as some of the aggravating factors).
Mr. Fili referred me to some cases which might suggest a lower starting point
but I can take little from them as they were decided prior to the 2010
Amendments to the Traffic Act.
[13]

I have had regard to a greater range of cases than were put before me by
Counsel. Reviewing them, I consider that the recklessness of Mr. 'Aisea was
moderate. He was travelling too quickly and exercised very poor judgment in
deciding to pass two vehicles on a busy road. There are not however some
. of the common aggravating features that appear in other cases (such as very
high speed, the consumption of alcohol or a failure to respond to warnings).

[14]

There is the suggestion that Mr. 'Aisea may have been angry about some
events earlier in the day but I cannot infer that this affected his manner of
driving or was in anyway causative of the accident. It appears to me most
likely that he was simply in a hurry and as a result took an unnecessary risk.

[15]

On the lead offence of reckless driving causing death I consider the
appropriate starting point for sentencing purposes is 4 years imprisonment.

[16]

In terms of mitigating factors there is much to be said for Mr. 'Aisea. He is
employed, has no prior convictions and supports his mother in Tonga. He is
involved in the Church and by all accounts is a decent man and a productive
member of the community. He is, I accept, genuinely remorseful for what he
did and has accepted the consequences of it. He attended Hinemoa's funeral
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and has made peace with her family.
the traditional Tongan manner.

He has provided money and goods in

The family has forgiven him and does not

want him to serve a prison sentence. I discount Mr. 'Aisea's sentence by 12
months to reflect his guilty plea and a further 9 months to reflect the other
factors I have mentioned. The result is that he is sentenced to 2 years and 3
months imprisonment.
[17)

I was told that Mr. 'Aisea came to Tonga in 2006 upon the death of his
father to look after his mother who is elderly and that in 2009 two of his
brother were lost in the Ashika sinking. He alone supports his mother. That
circumstance, whilst reflecting well on Mr. Aisea's character, is not truly
exceptional and is not a factor that I can take into account in determining the
appropriate sentence.

[18)

The final issue and the one in respect of which I have had the greatest
difficulty is whether and to what extent the sentence should be suspended.
The Prosecution accepts that it is appropriate to suspend some part of the
sentence based on Mr. 'Aisea's lack of prior convictions and early guilty plea.
I certainly agree with that. I would add, that his rehabilitation prospects are
high (R vMo'unga [1998] Tonga LR 154).

[19)

I do not think that there is a likelihood that Mr. 'Aisea will reoffend in the
future but like Cato

J

in Fanua (at [10)) I cannot accept that it would be

appropriate or in the public interest to folly suspend a sentence for offending
of this seriousness.
[20)

This is not a case where I can find that Mr. 'Aisea's moral culpability was low
nor was the accident the result of a momentary lapse of attention. To fully
suspend his sentence would fail to recognise that a human life was lost and
another person seriously injured.

It would also fail to deter others from

taking unnecessary risk on the road in similar circumstances.
[21]

I do however consider that a substantial suspension of the sentence

is

justified having regard to all the factors I have noted, including that Mr.
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'Aisea is a first ti.me offender, has fully co-operated,
first opportunity,
victims'

has pleaded guilty at the

has shown genuine remorse and made peace with the

family.

Result
[22]

The sentence I impose is as follows:
(a)

On count one of the indictment (reckless driving causing death) Mr.
'Aisea is sentenced to 2 years and 3 months (27 months)
imprisonment;

(b)

On count two of the indictment (reckless driving causing grievous
harm) Mr. 'Aisea is sentenced to 1 year and 6 months (18 months)
imprisonment to be served concurrently with count one;

(c)

The last 21 months of Mr. 'Aisea's sentence shall be suspended on
conditions that:
(i)

He rs not to commit any offences punishable by

imprisonment for the period of his suspension;
· (ii)

He is to report within 48 hours of his release to the

offices of the Probation Service at Fasi for registration;
(iii)

He is placed on probation for the period of his

suspension to live where directed by his Probation Officer;
(iv)

He is to undertake and successfully complete any life

skills course as directed by his probation officer during the
period of his suspension
[23]

Mr. 'Aisea has been warned that should be fail to comply with any of these

conditions during his suspension he may be required to serve out the balance
of his sentence.
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[24]

I make an order pursuant to s.29 (1) of the Transport
'Aisea's

Act cancelling

driver's licence and disqualifying him from obtaining
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