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VERDICT

[1]

The accused, 'Amoni

Fifita, was charged with

armed robbery contrary to section

154(12)

one count of
and (3) of the

Criminal Offences Act. The particulars of his offending were that,
on or about the 11th January 2017, armed with a machete
together with Viliami Kupu and Pakileata Fukofuka he did take
cash and various items in the sum of $7, 671.50 by using
violence on the owners Qi Fu Wu and Xin Huang so as to put
them in fear and thereby

overcome their opposition

to the

property.

[2]

The accused, Pakileata Fukofuka, was charged with abetment to
armed robbery contrary to section 8 and 154(3) of the Criminal
Offences Act, the particulars of which is that he did assist 'Amoni
Fifita and Viliami Kupu by driving them to the robbery.

[3]

Both accused had pleaded not guilty

and elected trial by

Judge alone. Mr Viliami Kupu had earlier pleaded guilty and been
sentenced.

He had undertaken

to give evidence for the Crown

and did so under the terms of a written undertaking
exhibited

which was

in evidence before me that he would inter alia tell the

truth. He was plainly an accomplice
law corroboration

and as such under Tongan

was required in relation to each accused before

his evidence could become admissible against the accused
the Evidence Act.

In my view,

regard to each defendant,
give in paragraphs
21st and 28th

corroboration

under

is available

in

considered separately for the reason I·

22-23. The evidence was heard between the

Novernber.. 2017 and I adjourned

the conclusion of submissions

the hearing at

for verdict.

THE EVIDENCE

[4]

Xin Huang, the proprietor with his wife of the store at Kolovai
gave evidence
pregnancy,

concerning

the robbery.

His wife,

due to her

did not. He gave evidence that, on the 31st January

2017, at Kolovai he was in his store with his wife at about 2pm
when two men entered one wearing a black shirt and the other a
white shirt and commenced

shopping.

He said that the man with

the white shirt approached

him, brandished

and asked him for money.

He gave them money (he said over

a machete or knife·

$2000) and other property .and they left. The man with the white
shirt who had threatened

him with the machete

being produced and identified

(the machete

by the witness as the one used by

the robber) then left the store. As he left, Xin Huang managed to
take

a photograph

phone and this

of the robber

was produced

who confronted

in evidence.

him on his

It shows a frontal

view of the robber in the white shirt as he was departing.
robber had turned to throw stones

The

at Xin Huang. Xin Huang also

noted that the other man had a knife, about the same size but
this was not produced in evidence ..
2

[SJ

Xin Huang ran after the robbers who were seen to get into a
white double capped van nearby and drive off. That van was
later identified by a witness as LI 7735.

· [6]

A few days later on the
take

part

in

an.

February 2017, Xin Huang was asked to

identification

procedure

and

did

so.

The

procedure involved a parade of Polynesian men about 8 which
included the accused Fifita and Kopu. He identified

both men.

The procedure adopted by Tongan police was that the order of
p~rticipants in the parade would be adjusted and altered with the
witness taking part on three occasions. On each occasion, Xin
H_uang identified the. accused Fifita and Kopu in the parade. Xin.
Huang had said he did not know either of the accused and that
he had observed Mr Fifita's face for only a short time, at the
counter but over a period of about 2 minutes when they were in
the shop.

· [7]

Of relevance, however, is that during his cross-examination

of

Xin Hunag, Mr Fifit.a told the witness this;

" I stand here today and tell you this it was not my
will to rob you or commit armed robbery of you. But
I was the one who committed armed robbery at the
shop but it was not my will.

[8]

rr

At that point, I asked the accused whether he was making a
formal admission that he was the one who entered the shop and
committed armed robbery. And he said yes.

[9]

'Amoni also asked the witness whether he had a sea cucumber
business and he said that he had been working as a labourer's
assistant to the owner in the

boiling

of sea cucumber and its

3

p\eparation.

He said that

when working

at this

he was an

acquaintance of the accused, Mr Fukofuka.

[10] Li'ekina Manu gave. evidence that from his residence he was able
to see three people including a Chinese man running up the road
at about 2pm on the 31st January 2017. They ran towards a
double capped white

vehicle

which

he had seen about five

minutes before in a different road but nearby. He saw two of the
men get into this vehicle which had the registration

number LI

7735.

[11] Viliami
period.

Kopu, aged 22,

gave evidence over quite a lengthy

He said that early in the morning of the 31st January,

2917 that he, together

with

his cellmate "Amoni

Fifita, had

escaped from the Central police station at Nuku'alofa about 4am
and had gone to rob. the shop at Kolovai. He said that had been.
suggested to them by Fukofuka, known as Paki, and that Paki
had said he had been cheated by the owner of the shop over sea
cucumber. Paki said he was a diver. Paki was angry about this.
He said that Paki had driven he and Fifita to the place of the
robbery and had said to make sure they did it within one minute
and that it would be ok if they were caught because they were
escaping from prison. He admitted having a machete and going
in with Fifita who also had a machete. Fifita went to the counter
and asked for money. He said that 'Amoni bent down to a drawer
and grabbed

money and put it in a bag. He heard 'Amoni

th_reaten the Chinese man that if he told the police he would kill
him. They then ran back to the van where Paki was and had to
jump in whilst it was still running. There was a van travelling.
close behind them. They went to an area known as the Princes
Resort and Kopu asked for the vehicle to stop. He threw rocks at
the following vehicle which had chased them from Kolovai and it
drove off. They then got back into the van.

He said Paki told

them to get out and, when they did, he saw 'Amoni give Paki
4

some money and they ran off into the bushes. Later, he said that
he and 'Amoni got a ride through an acquaintance of Fifita's to
Hofoa. 'Amoni left with his girlfriend and he stayed all night on
his own. Fifita took the money. He said that he had got his knife
from Paki's van. He said later he was caught by the police. He
said that he was the man wearing brown in a photograph taken
by Xin Huang and he described the other man with a black shirt
as Fifita.

[ 12] Under cross-examination
emerged

that

after

by Mr Tu'utafaiva

escaping

for Mr Fukofuka, it

Kopu and Fifita

had gone to

Holopepe at Fifita's suggestion. He said that they wanted food
and had not been able to get any. He denied they had escaped
to get money. He· said they had intended to go back to prison
after getting some food. He denied hearing 'Amoni say that if
Saipa

did not

give them a truck he would assault him and tie

him up and leave him in the bush. He admitted going and picking
coconuts with Paki and Fifita. He said he heard Paki say he had
made plans for us to commit an armed robbery and dig a hole
for the money, and, as escaped prisoners, it would be all right
because he would provide

for them.

He said the plan was

mentioned when they were· getting coconuts.

[ 13]

He agreed that Saipa, who later gave evidence, arrived in a van
at about llam.

Paki told them to go inside. Paki and Saipa went

to get the coconuts to give them to pigs. Between 11 and 12 am,
he, Fifita and Paki 'left the allotment and he said went to Kolovai.
It

emerged,

however,

that they

had not driven

Kolovai. In fact, he admitted under cross-examination

straight

to

that they

had driven with he and Fifita in the back seat to Touiliki where

their intention was to rob the Punjas company. He denied that
was their plan but had been formed in the van. He said Fifita had
suggested Punjas but Paki had suggested they rob a store. He
denied that Paki had agreed to drive them because he did not
5

want Saipa assaulted if he did not give Fifita the van. He said
they did not do the job because they were weak in the stomach
even though Paki had wanted them to do it. He denied there was
any intention to come back the next day and rob it at lunchtime.
They then determined to rob a chinese store in Ma'ufanga but
did not do so because it was not safe. He said that they had
driven to 'Utulau in the south of Tongatapu but denied it was
because of an intention to rob Chinese stores there. He said that
at Ma'ufanga, Paki had suggested again the shop that was at
Koloval, He did not know why they had riven to south to Utulau.
He said they needed money for fuel for the car.

[14]

He disagreed that when they got to Wei Long store In Kolovai,
which was the complainant's store, Fifita had told the driver to
stop. That

was not the first mention of the Chinese store. He

said that there had been a discussion by Paki about robbing
people

involved

with

cucumber

when

they

had arrived

at

Holopepe. He said that Paki had told then to take only a minute.
He denied that Fifita had said to stop because the Chinese man
owed him money for sea cucumber. And he denied also that Paki
had said he also traded with that man. He said that they had
taken one bag into the shop they had· taken from the van and
that it had some alcohol in it. He denied Paki had said he would
go and look for tyres to bury a dead horse. He again said he saw
Fifita give some cash to Paki before he departed and left them
together.

[15]

Under cross-examination

from Fifita, he said that there had been

no discussion of an armed robbery before they left prison. He
said the reason they had got into the van was to go and rob. He
had heard about the plan when they arrived at Holopepe. He said
that it was Fifita who had suggested to rob Punjas. He said that
also meant Paki. He said that when they left Ma'ufanga, Paki had

6·

suggested the Kolbvai robbery and on their way to Kolovai had
suggested it again.

[16]

Talamai

Vea gave evidence that he was an investigating

He produced a

statement

from Mr Fukofuka
Nukunuku

officer.

he said taken as a witness statement

after he had accompanied

police officers to

police station on the 31st January 2017. He had first

located the blue shuttle

which had followed

the white van and

then the white van with Mr Fukofuka driving

had stopped near

the police car. Mr Fukufuka

that he had been

had complained

kidnapped by the two people who had committed
Fukufuka
statement.

had been taken

to the

police

armed robbery.

station

to

make

He said that he had charged him subsequently

a

after·

he had spoken with a senior officer.

[17]

In his statement,

Mr Fukofuka stated that he was very shocked

when 'Amoni Fifita and another boy had opened the left door at
the back and had got

inside the van. He said he asked them

what was going on. He said that he was surprised when they said
nothing but the
to drive otherwise

other boy put a knife at his throat and told him
he would cut his throat and 'Amoni had put a

gun beside his stomach. They had told him to drive otherwise his
head would be cut off. He drove whilst the gun was held against
nis side and the other boy with the long knife at his throat. He
had said he had come across the men at a Chinese. He did not
stop but turned and 'ran slowly. He had been in the area earlier·
to collect tyres to 'bury a dead horse and was visiting

people in

the area when he came upon the men. He made no mention of
any earlier contact with the men. The statement was taken at

3.55 pm.

[18]

Saipalesi Taione known as Saipa gave evidence

that he grew

crops at the allotment and looked after the piggery

from the

owner. He said he had hired Fukofuka as a night watchman

for
7

the house. His brother owned the white van Ki7335 He said Paki
had taken it to get some rubber tyres to bury a dead horse. He
identified the machete produced in evidence as one that was at·
the residence. He ·said it was also used for picking coconuts as
was another knife. He said he had known Fifita since Fifita

had

come back from New Zealand about three years ago. He had not
seen him play pool in the house at Holopepe. He added he did
not know personally whether he had been there. He said that he
had gone to the allotment to get coconuts to feed pigs and had
lent the van to Paki to purchase tyres. There was a back pack of
his inside the vehicle with a bottle of alcohol in it and a cap. He
said that Paki, as he was leaving, had said he was going see his
parents, get the tyres and drop off two people who had escaped.

[ 19] The accused Mr Fukofuka gave evidence. His evidence was that
that Fifita and Kopu had come to Holoipepe. He was friendly with·
Fifita who he said· had come to the house to play pool. He said
that he had got them to pick coconuts. He said that they had
wanted a vehicle and Fifita had said he would tie Saipa up and
do harm to him if he did not allow him to use the van. Fukofuka
said that to avoid this he asked to borrow the van after Saipa
had come over with his van and he had assisted him with the
pigs. He said the men had told him they had escaped from prison
and had a plan and needed Saipa. They had told him this when
they were collecting coconuts. The plan was to rob Punjas and
that it was inside information

that there were thousands to be

ta.ken. He said that he had told Saipa when getting the van after
feeding the pigs that he was going to get the tyres and see his
father

and move some escaped prisoners

who were in the·

house.he admitted that he had not warned him that he might be
in danger.

[20]

He admitted driving the prisoners to Punjas knowing there was
to be an armed robbery. He said he was scared and afraid and
8

they might if they attacked

him end up killing him. He said

earlier Fafita had told him that Fukofuka should leave the house
but he mentioned no other threat. He said that they were unable
to. complete a robbery at Punjas because the staff had come
back from lunch and then he said that

Fafita

and Kopu had

looked at Chinese stores in Ma'ufanga he said because they.
needed fuel and the men wanted money.
looking for

Later they drove south

Chinese stores at other areas but they had not

chosen to rob them. He said that he had thought Saipa would
notify the authorities about the escaped prisoners. He said that
they drove to Kolovai where Fifita and Kopu asked to get out.
'Amoni

had said the Chinese man owed him money.

He had

driven off to get some tyres and see others and came back to
the store area where he saw Fifita throwing
the car and he drove off towards

rocks. They got in

the Princess resort on the

coast. He denied receiving any money from Fifita before he left
th.em. He later stopped and told

police where the men were. He

said his mind was all over the place when he gave a statement to
the police.

[21]

He denied, under cross-examination,

that robbery was his plan

and that the Punjas idea was Fifita's. He denied suggesting at
any time that the Chinese store in Kolovai was his suggestion.
He said that Fifita had said that this Chinese had owed him
money. He said that he had had good dealings with the Chinese
man. He said that he had driven the van because he was afraid
and that he had embarked on the drive also it seems because he
had wanted to avoid any violence upon Saipa. He agreed that he
had lied in his statement to the police concerning
g~tting

into

disagreement

the

van.

It

was suggested

to

him

the men
he had a

with the Chinese man and it was he who had

planned the robbery and he denied this.

FINDINGS
9

. [22]

I consider the evidence of Viliami
relation

Kopu was corroborated

to both accused considered

satisfied

that

identification

the

complainant

separately.

identified

Mr

in

First, I am
Fifita

in

an

parade that was fairly conducted and that he had

adequate opportunity

to see the face of Fifita whilst he was in

the shop. I did not think, however, that the exhibited photograph

.

in which the robber was wearing· a cap and his features were
darkened as a result plainly depicted Mr Fifita.

Further, as para

7 states, Fifita admitted that he was one of the robbers and,
indeed, in his cross-examination

of Kopu and Fukofuko there was

no attempt to deny he was one of the robbers who entered the
complainant's premises .

. [23]

As to Mr Fukofuka, he plainly lied and admitted this in evidence
when he told Police, in his written statement,

that he had only

encountered the robbers when they had got into his car and he
had driven away under duress. I consider that this lie was a
material and deliberate lie told to distance Mr Fukofuka from the
fact that he had been involving

in driving the robbers

to the

Punjas bakery, in Tualiki, to Ma'ufanqa and other locations in
South
Tongatapu before
dropping theni off at the complainant's
.
.
premises in Kolovai where the robbery occurred. As such there
was corroboration or independent evidence of his involvement in
a material

[24]

particular.

I listened closely to the evidence of Viliami

Kopu who had

undertaken to give evidence truthfully. I am satisfied that he told
the truth in his evidence. Although it is true that the complete
involvement of the accused Fifita and Kopu was drawn out of Mr
Kopu under cross-examination

indicating the involvement

of all

three men including his client in the events of that day was much
more extensive prior to the robbery of the premises in Kolovai, I

.

do not think this means that he wa·s lying, and I should disregard
10

.

his evidence or find it generally unreliable. All that demonstrated
to me was that from the commencement of the group's journey
to Punjas and beyond that day Mr Fukofuka was well aware of
the fact that the men were bent on robbery, and throughout the
events of that day he was a willing and knowing participant.

I

reject entirely his suggestion that he hoped police would locate
them. He had every opportunity

to have contacted the Police;

told Saipa to contact the Police or simply have driven to the
police station either at Nukunuku or Central.

[25]

.

I do not accept Mr Fukofuko was simply a victim of circumstance,
and that what he did namely driving 'the men around was to
protect himself and others, that is

a defence of duress was

available to him. Duress is not a defence mentioned

in the

Criminal Offences Act but is available in a limited way at common
law in England and is accordingly available under sections 3 and
4 of the Civil Law Act, in Tonga.
Archbold,
accused

2016,
or

reasonably

to

para 17-119.
another

regard

over

himself

as

See for a summary of the law,
Threats to the safety
which

the

defendant

responsible

could

of the
would

afford

a

defendant a defence of duress. R v Wright [2000] Crim L R 510
CA. I did not form

the view,

however,

that

in stature

or

temperament Mr Fukofuka was a shrinking violet. I do not accept

.

that any duress was afforded to· him by 'Amoni or Kopu, or
s~ggestion was mad~ of harm to Salpa who it seems had been
friendly with Fafita since the middle of last year.

Had there been

he had ample time to have warned Saipa of any threat and
indeed alerted the authorltles to the escapee's presence when he
drove off in the van with Saipa alone to take the coconuts that
had been collected by 'Fifita and Kopu earlier to feed pigs.

He

had ample opportunity to have driven the men to the Police at
Central the later being en route to Punjas. In my view, Mr
Fukofuka lied in two material respects. First, as I have said in his
statement to the police that the men had entered his van as if he
11

did not know them and he was under duress. That was a lie he
admitted and I find that

it was told deliberately to distance

himself from any suggestion of his participation

in the Kolovai

robbery. I also do not believe his evidence either when he said
the men alighted

without his knowing they intended to rob the

store in Kolovai. He said that Fifita had said that the Chinese
man owed him money in the context it seems of Fukofuka's
admitted involvement with the Chinese in sea cucumber and that
Fifita

had got

off at the

store

to

collect

his

debt.

The

complainant said he did not know Fifita and so I conclude again
that this was a deliberate lie told to distance Mr Fukofuka from
the suggestion that he know the men were bent on robbery
when they got out of the van.
doubt that

I also find beyond reasonable

he must have known that the

men carried the

machetes which had earlier been used for coconut picking and
had come from the property where he was the caretaker and
carried to the robbery in the van.

[26]

I am of the view that that the defence advanced by Mr Fukofuka
was one that could only be described as fanciful or disingenuous.
I am not required to find who planned the robbery, but I think it
likely

that

coming

from

Kolovai and having

dealt

with

the

Chinese proprietor in sea cucumber, Mr Fukofuka did suggest
this as a place to rob as Kopu said he had on more than one
occasion. I reject any suggestion that Fifita knew the Chinese
man and that he was in debt to Fifita, as I have said or that they
had any knowledge of this store. Mr Fukofuka had family there.I
am satisfied at all material times, beyond any reasonable doubt,
that he knowingly gave assistance to the robbers who I find he
knew also were armed with machetes before they entered the
shop at Kolovai, on or about the 31st January 2017. I am
satisfied beyond a reasonable

doubt that a robbery was carried

out with threats of violence and that money and other property
was obtained

by the robbers under duress. I find that also
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beyond any reasonable doubt,

Mr Fukofuka was not just an

unfortunate victim of circumstance but had deliberately driven to
the store and was present in the vicinity of the store waiting for
the robbers to reappear and, when they did, he commenced to
drive off with them in the vehicle. I think it extremely unlikely he
would

have done all this

without

receiving

a share in the·

proceeds of the robbery and I accept Mr Kopu that shortly before
they split up, Fifita paid him some cash from the robbery. I find
him guilty as charged in the indictment of abetment to armed
robbery and convict him, accordingly. He is remanded in custody
for sentence. I also state that,

whilst

I did not believe Mr

Fukofuka, I am sure beyond reasonable doubt on the evidence
adduced by the Crown considering his case separately from Fifita
that he is guilty of abetment to armed robbery.

[27]

I find beyond any reasonable doubt that Mr Fifita is guilty

of

armed robbery of the premises in. Kolovai on or about the 31st
January 2017 for the reasons I have given. He admitted
involvement and, at

no

his

time, did he, in his cross-examination

of·

Kopu or Fukofuka, resile from this. He is also convicted and
remanded in custody for sentence.

C. B. Cato
DATED:

5th

DECEMBER 2017

JUDGE
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