IN THE SUPREME COURT OF TONGA
CIVIL JURISDICTION
NUKU'ALOFA REGISTRY
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Dates of hearing
Counsel
Date of Judgment

13 & 15 October 1998.
Mr V Foliaki for Plaintiff, Ms L Tonga for Defendant
2.-l,October 1998.

JUDGMENT OF FINNIGAN J
THE CLAIM AND COUNTERCLAIM

Proceedings between the parties to the present action (No C 1061/92) were dismissed on
12 January 1993 after the parties made an agreement settling the issues. In the present
proceedings, the plaintiff claims breach by the defendant of that agreement. She claims
also breach of another separate verbal agreement said to have been made subsequently
about the disposal of some pigs.
In the particular parts of the written agreement, called the deed of settlement, which are
in issue, the parties agreed on 12 January 1993 as follows. In paragraph 1 e), the plaintiff
" .. will have .... one van (white) Jl52", in paragraph 2 c) the defendant " .. will
have .... usage of container yard at Sopu", and in paragraph 3 "all debts are hereby
assigned to Sione Filipe [the defendant] from 'Olive Filipe Enterprises. Sione Filipe is ..
responsible now for paying these debts. 'Olive Filipe Enterprises and its successors are
hereby discharged from these debts".
The plaintiff claims bteaches of all three terms, and claims as relief, (i) the possession
and control of the white van J 152, (ii) damages "for the defendant's occupancy and usage
of the said container yard in the sum of $10,000 per annum from 12/1/93 to date of
judgment", and (iii) "the usage and disposal of the container yard .... be given to the
plaintiff'. The container yard is a leasehold property, of which the plaintiff is the
leaseholder. The plaintiff claims also all the pigs in the container yard. At the hearing in
evidence she reduced this claim to one half of those pigs.

during the hearing it was discontinued.

THE FACTS
It was the plaintiffs evidence that the deed of settlement was initially complied with by
both parties. She had the use of the van and the defendant had the use of the yard. The
defendant had liability for the debts of 'Olive Filipe Enterprises (which I shall now call
OFE). However, things soon changed. On 8 September 1993, the plaintiff surrendered
the van to the defendant. That day the parties signed another agreement about which the
plaintiff made no mention in her pleadings until it was pleaded by the defendant, nor did
she produce it in her list of documents. By that agreement the defendant took over
responsibility for the unpaid balance of the van's purchase price. That was said to be
$12,188.11 plus interest calculated pursuant to the van hire purchase agreement. There
was a third party to the agreement, BPT (Tonga) Ltd, which was the hire-purchase seller,
and which accepted a~signment of the plaintiffs obligations to the defendant. The
defendant was to take possession of the vehicle forthwith, and the plaintiff undertook to
transfer the licence to the defendant "for Filcorp which is a trading name for the
(defendant]". The defendant, according to his evidence, has had the van and has paid the
full price but the licence has not been transferred. Indeed, on 3 March 1995 the plaintiff
obtained a fresh certificate of registration in her own name. Later that year she tendered
the van as security for a bank loan, and on 24 November 1995 the MBf bank became
registered with her on the certificate as part-owner.

During the trial the plaintiff claimed that there was yet another agreement, this an oral
one, which she said was made between them on the same day as that second written
agreement, 8 September 1993. She said in evidence that before the parties met at the
premises of BPT (Tonga) Ltd to sign the written agreement in the presence of the
defendant's lawyer and the representative of BPT (Tonga) Ltd, she and the defendant met
alone. She said in evidence they had agreed between themselves that, in return for her
giving him the van tht: defendant would pay off the van and would pay her $10,000
immediately. This claim was not pleaded, and no remedy is claimed for alleged breach
of this oral agreement. It was denied by the defendant, who said the parties had not even
gone to BPT (Tonga) Ltd premises for the signing of the written agreement.

The situation about the yard is no simpler. This is the basis of the second and third
claims. The defendant has remained in occupation. He claims to have spent money on it.
Cross-examination shoWed that claim to be unreliable. He said in evidence that the entity
actually using the yard is a registered company which he said is called Filcorp Company
Limited, a company which he claims not to own, but to serve as general manager. He
said he brought in Filcorp and gave it permission to use the yard because he is its general
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anager. l-Ie said the company is owned by its directors,
and when
they were, until pressed by the Court. No company documents
a name John Philip was suggested to the defendant, a name which he uses himself, he
replied that this was his son. He told the Court that the directors were Andrew Philip and
John Philip. From a judgment in this Court to which I shall refer again later (CI36/93, 12
January 1994) it seems that these persons may be two of the defendant's sons. In March
and September last year, the defendant swore two affidavits in two other actions before
this Court (C284/97 and C785/97 respectively), giving his age as 62 years and 56 years
respectively. In both those affidavits he swore that he was, at those times, the owner of
this company. His explanation in cross-examination for the discrepancy in his evidence
was error by his lawyer which he said, on each occasion, in his haste he had failed to
notice.
Moving on to other aspects of the yard occupation, the defendant told the Court that the
January 1993 deed of settlement entitles him to occupation of the yard fodife. He said
he paid no rent to the plaintiff, nor had he paid any lease payments. The leasehold
belongs to the plaintiff. It appears that the plaintiff obtained the lease only a few days
before this trial, on 17 September 1998, for a term of 50 years from that date, at T$3 50
per annum. Until that date, since 19 June 1991, her entitlement to the property had been
by cabinet decision (No 880, 19 June 1991) which approved her application for the lease.
In that intervening period, the plaintiff had offered the property, and in October 1995 had
it accepted, as part-security for a loan from the MBf bank, this property being "deemed to
have been included upon registration of lease with Ministry of Lands and Survey". There
will now be a mortgage registered by the bank over this and other "properties together
with any buildings erected thereon", according to a letter from the bank dated 9 October
1995.
I now must refer to another alleged oral agreement upon which the plaintiff says she
bases her second and third claims. This agreement she says was made at about the time
of the January 1993 deed of settlement. She said in evidence that the defendant had come
to her at home and "asked for three months", ie three months to vacate the yard. She said
she had agreed that his occupancy of the yard would last only three months, after which
he would take his containers and go elsewhere. This alleged oral agreement, like the
other above, had not been mentioned in the statement of claim and had not been relied
upon in the pleadings, is not the basis of any claim for relief and was denied in evidence
by the defendant.
I come now to the fourth claim, which is for some pigs. This claim relies upon yet
another alleged oral agreement. The plaintiff said that after the January 1993 settlement
the defendant came tv her home and offered to take the pigs that were at that time
roaming unrestrained there, and care for them at the container yard which was fenced .
She said that she agreed . She said there were at that time about one hundred of them,
about forty adults plus their little ones, and that they were moved in containers, about
four of those. The defendant said he had never had such a discussion as alleged and had
never been to collect pigs in containers as alleged and had never had any pigs from the
plaintiff. Each of the parties called a witness to give evidence. The plaintiffs witness
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At some time in the period 1990 to 1992, there had been a sow and a
boar
ntial allotment, and he had brought home 5 or 6 young sows that the
plaintiff bought at the market. When he left the plaintiffs employ in 1992 there were
about 30 piglets and 6 or 7 old ones, probably sows. The defendant in evidence agreed
with the final number. He said they were there when he left, ie stopped living there. I
was not told when that was, but the timing seems to relate to the settlement of 12 January
1993.
The defendant's witness was Mr Tanginoa. He gave evidence that in late 1991 or early
1992 he had provided a sow and a boar to the defendant so the defendant could raise pigs
for him. He did not say what happened after that, if anything.

One matter remains to be mentioned among the claims of fact. This is the fact, pleaded
by the plaintiff and admitted by the defendant in evidence, that the defendant has not paid
a sum of T$70 1,215 for which he is liable to a party in America called Aspen
International Incorporated ('Aspen'). The plaintiff pleads, and submitted at the trial, that
this is a breach of the deed of settlement of 12 January 1993. The relevant part of
paragraph 3 is set out above. The defendant took over at that date the liability for all
debts of OFE (above). In this Court's judgment in C136/93, on 12 January 1994, the
defendant was found personally liable to Aspen, and OFE was relieved of liability for
that debt on the merits of Aspen's claim. The defendant in his statement of defence
pleads that this debt is no concern of the plaintiff in the present proceedings, and in my
view he is right. Anything he does or omits in respect of his debt to Aspen is outside the
scope of paragraph 3 in the 1993 agreement. I so hold.

DECISION
I come now to determine the claims. The plaintiff claims, (i) the possession and control
of the white van 1152, (ii) damages "for the defendant's occupancy and usage of the said
container yard in the sum of $10,000 per annum from 12/1/93 to date of judgment", and
(iii) "the usage and disposal of the container yard .... be given to the plaintiff'. As stated
above, the container yard is a leasehold property, of which the plaintiff is the leaseholder.
The plaintiff claims also one half of the pigs in the container yard.
Possession and control of the van are governed by the agreements. The alleged oral
agreement for an additional $10,000 payment by the defendant has not been proved on
the evidence I heard. In the law, it seems to be without contractual consideration. On the
the evidence which I h1eard, it appears an unlikely event in itself. As well, it was not
recorded when other terms were recorded. It seems never to have been raised as a claim
from September 1993 till the day of the trial, it was not even pleaded. The written
agreement of 8 September 1993 superseded the deed of settlement of 12 January 1993. I
can find on the evidence no breach of that latter agreement (or indeed the former) by the

The plaintiff gave up the van to the defendant in return for his taking over the
hire-purchase payments, and undertook to transfer the registration to him "for Filcorp".
The defendant's evidence that he has made the payments was not challenged.
The plaintiff claimed at the trial that the defendant's obligation to pay for the van arose
under paragraph 3 of the January 1993 agreement. She said that although she bought the
van in her own name, she and OFE were the same, so the unpaid purchase price of the
van was a debt ofOFE. The agreement of8 September 1993 was made, she said (and the
defendant agreed) because BPT (Tonga) Ltd wanted to protect itself once the parties
agreed that the defendant would become the payer. I am by no means satisfied on the
evidence that OFE was another personality of the plaintiff, there is .insufficient evidence
for findings. However, if the plaintiff claims that OFE was her trading personality, and
that the van was for use in her business capacity, then the first thing one would look for is
registration of the van at purchase in the name of the trading entity. ·she said in evidence
that it had been registered from the first in her own name, and the 8 September agreement
makes it clear that the hire-purchase liability was assumed in her own name. It was in her
own name that she transferred the liability to the defendant, even though that transfer was
to be to his trading name. I heard no evidence at all about the use for which she bought
the vehicle. It is open to me in these proceedings to find only that the plaintiff fails in
this allegation, and she fails in the first part of her claim. I so hold .
The claim for damages for the defendant's occupancy of the container yard must stand or
fall on evidence of breach by him of the January 1993 deed of settlement. There is
insufficient evidence to establish any oral agreement that he would vacate after three
months. Such an agreement seems very unlikely to me on the evidence before me. It
was not recorded in writing. It is contrary to the written terms of the settlement. As a
factual event, it seems unlikely. It has not been alleged until the day of the trial. I find
that there was oniy the written agreement. Nothing that was claimed against the
defendant in the pleadings as a breach of that agreement has been proved. A question
arose during the trial about whether the defendant's invitation to Filcorp to use the yard
was or was not " usage" by the defendant himself. In my view the defendant under the
deed of settlement is entitled to unrestricted use of the container yard, because there are
no restrictions stated. It is sufficient that he use the yard as a container yard, and retain
control of it himself. Despite, or perhaps because of, his vague evidence about Filcorp, I
am well satisfied that he has control of both Filcorp and the container yard. There is no
provision in the deed of settlement for a termination date of his occupancy. There is no
provision that he pay outgoings. On the evidence he is doing what the agreement
provided. There is no basis at all in the evidence for a finding that he is liable to the
plaintiff in damages at $10,000 per annum from the day of the agreement. This second
part of the plaintiffs claim must he dismissed, and is.
The same findings must govern the plaintiffs contractual claim for usage and disposal of
the yard. The third part of the claim also is dismissed.
I come to the claim for the pigs. The only firm conclusions I am able to reach on the
evidence that I heard, are as follows. Clearly there were a number of pigs at the
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plaintiffs residence
agreement in January 1993. The evidence of
the plaintiff establishes to
sfaction, on the balance of probabilities, that the pigs at
the residence were hers, and were removed to the container yard, and that this occurred
during 1993. I am satisfied that the plaintiff saw pigs at the container yard shortly before
the trial. Whether the pigs seen recently in the yard are the same pigs as the ones that
were removed cannot be determined on the evidence put before me. It seems unlikely.
The plaintiff said the defendant had given many away. If the present numbers are as she
suggests, then perhaps some have been added. There is no clear evidence about how
many there were in 1993 in any event, or about how many there are now. The plaintiffs
claim that the defendant offered to take them and care for them at the yard seems
inconsistent with her claim that he agreed to leave the yard after three months. If he did,
she says she agreed to that, and, so far as her evidence discloses, she has taken no further
interest in them till now. She seems to have made no claim to them in the intervening
five years . The plaintitT has not established any basis on which the Court can direct that
the pigs which are at the yard, or, for some reason, only half of them, should be given to
her. This part of the claim also is dismissed.

LAND COURT JURISDICTION
I turn briefly to a point raised on behalf of the defendant. Counsel submitted that the
claim for usage and disposal of the container yard was subject to s 149 (1) (b) of the Land
Act cap 132, and thus outside the jurisdiction of this Court. I reserved the point. The
jurisdiction of the Land Court would be invoked in any dispute over the title to the land,
but the plaintiffs claims are claims in contract and it has not been necessary to decide the
jurisdictional question.

COSTS
I have considered this issue carefully. I have reached the clear view that the parties
should each bear their own costs. I make no order.

NUKU'ALOFA, l20ctober, 1998.

