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SUPREMECOURTOFTONGA

CIVIL JURISDICTION.

HAIOlA HELETA (Plaintiff) -versus- [1] TONGA MOAlA,
[2] SIONETU'IPULOTU and [3] the KINGDOM OF TONGA (Defend ants)
DALGETY ].
Mr. Tonga for the Plaintiff.
Mr. Elrington for the Defendants.
\

13th and 14th january 1994.
Trial
Interim judgment: 24th j anuary 1994.

INTERIM

1 :

JUDGMENT

Th e Pla intiff, Mr. Haiola Heleta, is an eighteen year old mech anic
who lives in Nuku'alofa. The First Defendant is P.C. Tonga Moala, a
twenty - four year old from Pea with six years police service; the
Second Defendant is P.C. Sione Tu'ipulotu, a nventy-six year old from
Ha'ateiho with five years police service ; and the Third Defendants
the Kingdom of Tonga, are called as defendants as employers of the
First and Second Defendants.
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:

On the night of 4th january 1992 the Plaintiff was out socially with
I

some friends of his. His evidence was that there were four of them
in all and that for about two hours bet".Veen 2200 hours and midnight
they were sitting on bench es outsides the E. M. j on es store at the
corner of Taufa 'ah au and Wellington Roads, engaged in
conversation. l-Ie stuck to this story in the perfunctory crossexamination to which h e was subjected by Mr Elrington. Th e
Plaintiff was accompanied at this time by Hainesi 'Esau aged 23 a nd
18 year old Latu Loloh ea, both of wh om confirmed th eir presence in
evid ence. There is some confusion as to the identity of the fourth
1
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youth. In his pleadings the Plaintiff avers that it was his brother,
yet in evidence he insisted that it was a friend Fo'ou and not his
brother of that name. Neither Fo'ou was called as a witness, which I
found rather strange in the circumstances. On balance however I
am prepared to accept the Plaintiff's evidence in Court. Before h e
went out that evening the Plaintiff had one beer at home. He said
that is all he drank that day. If that is indeed correct it is unlikely
that he would have been charged with drunkenness (and disorderly
behaviour) when arrested later that night. He admitted these
charges in cross-examination, but incomprehensibly Mr Elrington
for the Defendants never asked him the outcome of these charges.
Indeed the fact of this prosecution was never pled by the Defendants
which is quite unsatisfactory. The criminal trial is now over, but
there was no evidence as to the outcome. However P.C. Moala did say
the Plaintiff was charged with drunkenness and P.C. Tu'ipulotu
stated that at the police station he placed the Plaintiff in a cell with
"other drunks". I

believed the police evidence in this regard. The

Plaintiff that night in my opinion was drunk and not sober as he
claimed. Before the crucial events of that night, by deliberately
false testimony on this issue, the Plaintiff has raised doubts in my
mind about his credibility and reliability as a witness.

J..

At or about midnight on 4th january 1992 a van arrived at the
junction of Taufa'ahau and Wellington Road and disgorged a group of
drunken males who forthwith proceeded to fight amongst
themselves. Participating in this drunken fracas the Plaintiff said
was someon e h e kn ew, so stupidly he intervened in an attempt to
stop the fight a nd rescue his friend. Eye-witnesses confirmed this.
There was no acceptable evide nce that the Plaintiff was involved in
this event for any other reason and I am therefore prepared to
I

accept his evidence in this regard. In examination-in-chief the
Plaintiff said he was attacked by one of the drunks. I am sure he is
right in this regard. P.C. Tu'ipulotu who was at the locus says h e "did
not know if (the Plaintiff was) injured in the fight." The Plaintiff
never said in ex.-press terms that he was not, which is not surprising
as neither Counsel p ursued this issue. In particular I would have
expected the Defendants' counsel to do so, but he neglected this
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obvious area of inquiry. None of the o ther witnesses was able to
assist me in this regard .
4. :

The police were summoned to this incident. Upon their arrival the
Plaintiff r an away which prima facie is not the action of an
innocent man. His only explan ation for this was that h e "knew that
the police would beat him up." The basis for his knowledge was that
"in Tonga when the police get someone like that (that is someon e
involved in brawling in public, or h anging around 'town) they beat
them up" . No evidence was advanced by Mr Tonga to support that
assertion. The Plaintiff was never asked to justify his belief.
Counsel could have don e so by the simple expedient of asking the
Plaintiff how many of his friends h ad been assaulted in such
circumstances and for th eir n ames. The Plaintiff's answers to these
questions might have assisted me to judge the reliability and
reasonableness of his belief. At very least I would have expected the
Defendants' counsel to take up this matter in an attempt to discredit
the Plaintiff. Mysteriously he did n ot. In the wh ole circumstances I
must accept as fact that the Plaintiff honestly be lieved (albeit h e
may be wrong) that he would be assaulted by the Police if he
remained at the locus and was arrested.
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Th e Plaintiff fled th e scene pursued by the first two Defendants. In
the first instance he ran home to his parents' house behind the New
Zeala nd High Commission but instead of going inside as one might
h ave expected h e hid under the h ouse. He saw th e police coming,
left his hiding place, and continued running until the first two
Defendants eventually cau ght up with him in Kolofo'ou in the Town
Api of a Hingano Ulakai. Defence counsel n ever suggested to the
Plaintiff I in cross-examination that h e might h ave been injured
during this pursuit, particularly wh en he fell, ran into a barbed
wire fen ce, or scrambled under his h ouse to hide. Yet this is
precisely the evidence wh ich the first two Defendants advanced.
Indeed P.C. Moala said that when he flashed his torch under the
h ouse where the Plaintiff was hiding h e n oticed that the Pla intiff's
face was bruised and bleeding. Mr Elrington's failure to put these
points to the Plaintiff in cross is inexcusable and unpardonable for
on his own admission (after Mr Tonga quite properly objected to this
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line of evidence) he knew two d ays before the Trial what the police
constables were going to say in evidence. On the inform ation
available to me I can not say whether this failure was d eliberate or
merely the product of incompeten ce. The latter h owever is bad
en ough. Qualified counsel know the rules of evidence and
procedure. The necessity of putting their clients' case to witnesses
fo r the opposing party is elementary. There is n o excuse for su ch
lamentable failure from any member of the Bar, but Mr. 8rington is
no beginner. He is a lawyer of some experience, sent to assist Tonga
on funding provided by the Australian Government. What is m ore at
the time of the Trial h e was masquerading as Solicitor-General of
Tonga in the absence on leave of the substantive holder of that post.
6. :

This whole case has been jeopardised by the incompetence of th e
Defendant's counsel to such an extent that I do not consider I can do
justice to the parties in this case on the basis of the evidence
presently available to me. The Plaintiff's case is that h e was injured
when assaulted by the Police at the time of his arrest. Th e
Defendants' case, improperly introduced into eviden ce and without
the slightest n otice thereof in the Defences, is that th e Plaintiff's
injuries were all sustained before then, pro ba bly acc identa lly
during the pursuit. The Plaintiff himself cannot identify his a lleged
assailants, although there are two local youths who wer e awoken
from their slumbers uner a tree at Ula kai's allotment in time they
say to see the Plaintiff assaulted by the first two Defendants. Before
assessing this eviden ce it is highly d esirable that the Plaintiff
should have an opportunity to give eviden ce on matters of substance
which should h ave been put to him. Mr 8rington did not even ask
for leave to recall the Plaintiff or to amend the Defen ces! Had he
d on e so, in the interests of justice I would almost certainly have
I

granted that motion. I intend to reconvene this Trial on 24th
january 1994 to h ear Counsel on the future of this case. I shall make
no further Order meantime.
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7. :
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I have now had the benefit of Hearing Counsel for the parties on the
future of this case. Accordingly I shall exercise my right under
section 142 of the Evidence Act (cap.15) to recall the Plaintiff, the
First and Second Defendants and Doctor Sione Moala to give evidence
concerning the nature, extent and timing of the injuries sustained
by the Plaintiff. That is all they may be examined upon. I shall fix
an adjourned diet of Trial for 3rd February 1994.

8. :

This further Hearing is not occasioned by any significant failing on
the part of the Plaintiff or his Counsel. It is caused solely by the
inept manner in which Mr Elrington conducted the case for the
Defendants. It would be unjust to expect the Plaintiff to pay therefor
irrespective of the outcome of this case. Similarly I do not consider
that any of the Defendants reasonably could have foreseen that their
Counsel would conduct their defence in the manner he did. The need
to recall witnesses and incur further expense lies wholly at
defendants' Counsel's doorstep and he personally should pay these
costs, which I assess, modestly, at 450 pa'anga being Mr Tonga's fee
for day 3 of the Trial.

9. :

Accordingly I shall pronounce an ORDER in the following t erms IT IS ORDERED THAT [1] Trial be adjourned to 3rd February
1994; [2] the Plaintiff, Dr. Sione Moala, and the First and
Second Defendants be recalled to give evidence restricted to
the nature, extent and timing of the injuries sustained by the
Plaintiff; [3] the Registrar do subpoena said witnesses to
attend Court for the adjourned Trial ; and [4] Mr Elrington
I

personally be found liable to the Plaintiff in the Costs
occasioned by said adjournment, which costs are moderately
assessed at 450 pa'anga.

NUKU'ALOFA, 24th january 1994.
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