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IN THE SUPREME COURT OF TONGA
CIVIL JURISDICTION

CV 02 of 2013

NUKU' ALOFA REGISTRY

BETWEEN

SlONE HAVEA TAIONE

Plaintiff

LORD TU'IVAKANO AND 11 OTHERS

AND

First Defendants
GOVERNMENT OF THE KINGDOM OF TONGA

AND

Second Defendant

Plaintiff in Person
A. Kefu SC (Ag. Attorney General) for the Defendants

JUDGMENT
[1]

This Judgment should be read together with my Decision in the same
matter dated 21 June 2013. The Plaintiff seeks a Declaration that
payments made by the Second Defendant of TOP $2 million to Lord
Kalaniuvalu on 30 June 2011, of TOP $119, 500 to Prince Tungi On
16 June 2011 and of TOP $1 million to Prince Tu'ipelehake on 10
February 2012 were wrong and unlawful.
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[2]

As explained in paragraph 19 of my Decision (although, with
hindsight perhaps not as clearly as I would have wished) I am of the
view that the first ground of objection to these payments namely that
they were in breach of the Land Act, is not arguable in this Court. The
second ground of objection is that the payments did not comply with
the requirements of Clause 19 of the Constitution and with Section 9
(1) of the Public Finance Management Act 2002. Alleged breach of
the Public Procurement Regulations 2010 is not pursued.

[3]

Clause 19 is as follows:

"Expenditure to be voted"

No money shall be paid out of the Treasury nor borrowed nor debts
contracted by the Government but by the prior vote of the Legislative
Assembly, except in the following cases:
(i)

Where an Act duly passed by the Leg islative Assembly
gives power to pay out money or borrow or contract
debts, then money may be paid out, or borrowing carried
out or debts contracted in terms of that Act and

(ii)

In cases of war or rebellion or dangerous epidemic or a
similar emergency, then it may be done by the Minister of
Finance with the consent of Cabinet and the King shall at
once convoke the Legislative Assembly and the Minister
of Finance shall state the grounds for the expenditure and
the amount."
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Section 9 is as follows

" (1) No public money shall be expended unless the expenditure has
been authorized by an Appropriation Act limited in accordance
with subsection (2) or is statutory expenditure.
(2) The authority to expend money or incur expenses or liabilities
under an Appropriation Act lapses at the end of the financial
year to which that Act relates.
(3) Subject to section 10, any money appropriated under this
section may be expended only in relation to that appropriation
and for no other purpose.
(4) (5) Donor funds received subsequent to the passage of the
Appropriation Bill shall be made available to the respective
votes without further approval from the Legislative Assembly."

[4]

Section 10 deals with transfer of funds between programs within a
Ministry.

[5]

Section 12 of the Act is as follows:

"Adjustment for Contingency Fund

(1 )The Estimates presented to the Legislative Assembly shall contain
a vote for a Contingency Fund, with a proposed appropriation not
exceeding 5 per cent of the Tonga Government Fund.
(2)When the Minister considers that expenditure from the Public
Fund in any financial year in excess of or without appropriation by
the Legislative Assembly should be approved , he may, with the
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approval of Cabinet transfer to one or more nominated programs
from the Contingency Fund such sum or sums as he considers
necessary up to but not exceeding the amount of the balance from
time to time available in the Contingency Fund.
(3)1f, during any review of economic and fiscal performance, the
Cabinet determines that it is necessary to redirect spend ing, the
Minister, with the consent of Cabinet may sequestrate any
amounts from any program or programs and such amounts shall
be made available to the Contingency Fund.
(4)No expenditure in excess of, or without appropriation other than
provided in this section, shall be permitted."
The Public Fund is defined in section 15. No evidence was given
in relation to this section.

[6]

Section 2 of the Act defines "Contingency Fund" to mean:

"Expenditure that(a)Could not have reasonably expected to have been included
in the Estimates of the Vote;
(b) Becomes essential to the carry1ng on of the program
operations; and
(c)Cannot be met through the re-allocation

of financial

resources from within a program allocation or from within the
total allocation to the relevant Ministry programs:"

[7]

Two substantial affidavits were filed on behalf of the Crown on 9
August 2013. The first was by Lusitania Latu Eke, Chief Economist
and Head of the Budget Division, the second by 'Ana Fakaola 'I
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Fanga Lemani, Acting Head of the Treasury Department, both of the
Ministry of Finance and National Planning. From these affidavits and
the affidavits filed by Mr. Taione on 15 January 2013 and 12 April
201 4, several key facts emerged which were not disputed by Mr.
Taione.

[8]

On about 17 February 2011 the Deputy Prime Minister and Minister
of Transport

received

a paper (exhibit

D to

Mr.

Taione's

supplementary affidavit) containing proposals for the renewal of
leases at Tonga's Airports including Fuamotu. The reorganization of
the lease arrangements at the Airports was stated to be one of the
conditions precedent to obtaining a very ·substantial injection of funds
(US $30- 35 million) by the World Bank. Included in the leases to be
reorganized were those of Princes' Tungi and Tu'ipelehake and Lord
Kalaniuvalu, these leases being the subject matter of this application.

[9]

In an underlined paragraph on page 4 of the paper it was
emphasized that "there is little if any room for delay in any aspect.
Accordingly the lack of timely resolution on these issues is likely to
result in the opportunity for financing this large grant being lost". It
was also a requirement of the World Bank that the lease agreements
with the landholders were to be of similar duration and at the same or
similar rates of rent.

[10] On 23 March 2011, Cabinet Decision 205, it was agreed in principle
that TOP$3.7 million would be paid to Lord Kalaniuvalu and that
TOP$119,500 would be paid to Prince Tungi. The first payment was
for a 99 year lease and the second for twelve months. On 15 June
2011 purportedly acting under Section 12 (2) of the Public Finance
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Management Act, Cabinet approved transfer of TOP$1,347,000 from
the Finance Department to the Contingency Fund. It also approved
payment from the Contingency Fund of TOP$120,000 to the Ministry
of Transport for payment to Prince Tungi, again under the provisions
of section 12 (2). On 30 June 2011 by Cabinet Decision 579
(confirmed 1 July 2011) approval was given pursuant to section 12
(3) for sequestration amounting to TOP$2 .5 million and subsequent
allocation of TOP$2 million to the Ministry of Transport. This sum,
less deductions was then paid to Lord Kalaniuvalu on 30 June 2011 .

[1 1] On 12 January 2012, Cabinet Decision 29, payment of TOP$2 million
to Prince Tu'ipelehake was approved.

On 10 February 2012 TOP$ 1

million of the sum was paid out of the Ministry of Finance's "other
special projects" vote. The remaining TOP $1 million owed to Prince
Tu'ipelehake, together with the balance of TOP$ 1. 7 million owing to
Lord Kalaniuvalu was paid following passage of the Supplementary
Appropriation Act 2012 and are not in issue in these proceedings.

[12] Mr. Taione, in paragraph 5 of his very helpful and excellently
presented opening statement filed on 29 July 2014 pointed out that
the payments in question were not specifically approved by the
Legislative Assembly. He also submitted:
(i)

That recourse to the Contingency Fund was not permitted
since the expenditures in question were reasonably
foreseeable;

(ii)

That payments could only be approved for expenditure in
the year of approval;

(iii)

That it was not permissible to add to the Contingency
Fund by sequestration if the result was that the
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Contingency Fund thereby exceeded the 5°/o limit
imposed by section 12 ( 1);
(iv)

That there was no evidence of any review as required by
section 12 (3); and

(v)

That there was nothing to show that section 12 (6) had
been complied with.

[13] It is important to remember where the burden of proof lies: it is with
the Plaintiff. In my view submissions (iv) and (v) fail because the
absence of evidence does not prove that the omission complained of
occurred. Submission (i) fails because, apart from the suggestion that
negotiations for the improvement of the airports had been underway
for a long time, there was insufficient evidence to show whether the
World

Bank's

pre-conditions

were

or

were

not

reasonably

foreseeable. Submission (ii) overlooks the fact that the payments for
the lengthy leases were in fact all made in the current financial year. I
do not think that commitments to expenditure to be met in
subsequent years are prohibited by the Act. As to submission (iii) I
take the view that the figure of 5% relates to the original size of the
Contingency Fund, as approved by Parliament, but does not impose
a cap of 5o/o after sequestration. It should also be pointed out that the
breaches complained of in submissions (i) to (v) all involved sections
of the Act other than section 9 which is the section which is relied on
by the Plaintiff in the Statement of Claim.

[14] In my opinion the strongest argument advanced by Mr. Taione was
that the very substantial payments for the leases were not, as a
matter of fact, the subject of specific and identified Parliamentary
approval. In other words, the members of Parliament who were not
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Cabinet members had no opportunity to discuss these payments
before they were made. Adopting the 6 August 2012 advice given by
the former Attorney General, Mr. Taione argued that "shuffling
money" through the Contingency Fund when the expenditure was
reasonably foreseeable and there was ample opportunity for
supplementary appropriation to be applied for was in breach of
Clause 19 of the Constitution.

[15] Careful examination of Clause 19 reveals that, save in emergencies
(19 (ii)) money must not be paid out except where specifically
permitted by the terms of an Act passed beforehand by the
Legislative Assembly. The question therefore is whether the Finance
Management Act which permits the creation of a Contingency Fund
which allows payments for general purposes which are not specified
in advance and which are not to be paid only in emergency
situations, is itself unconstitutional.

[16] In Tu'itavaka v Porter & Ors [1989] To. L.R 14 the Supreme Court
explained, after a very thorough review of the authorities, that
constitutions have to be construed purposively and flexibly taking into
account "the realities and needs of the modern world". Although read
literally, Clause 19 seems to disallow expenditure which has not been
specifically

authorized

by

Act

of

Parliament,

save

only

in

emergencies, I am satisfied that it should not so be construed. In my
opinion the adjustment provisions of section 12 lawfully allow
payment for reasonably necessary purposes not specifically identified
and beforehand approved by Parliament. In my opinion, the sanction
attracted by "shuffling through" the ConHngency Fund is not legal, but
political. Where substantial payments are to be made for previously
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unidentified purposes, supplementary appropriation is, if at all
feasible, the politically correct and wise way to proceed .

[1 7] In his written subm issions filed on 30 July 2014 (and in his
submissions filed on 12 March 2013) Mr. Kefu pointed out that, as
interested parties, the estate holders should have been either joined
as parties or at the very least have been served with the papers as
interested parties (see RSC (E&W) 0 53r 5 (3)) and that the
Defendant shou ld have been "the Kingdom of Tonga" rather than the
named Defendants, some of whom are no longer members of
Cabinet and against several of whom there was no evidence of
actual participation in the decisions impugned. I agree with both
these submissions. In fact, however, none of the Defendants, with
the exception of the 81h Defendant, filed a Defence or took any part in
the proceedings and neither did the estate holders. I do not think that
the procedural shortcomings identified by Mr. Kefu have resulted in
any prejudice to those who have been affected.

Result:

I decline to grant the declaration sought.
There will be no order as to costs.

DATED: 22 August 2014

E. Takataka
18/8/2014.
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