IN THE SUPREME COURT OF TONGA
CIVIL JURISDICTION
NUKU'ALOFA REGISTRY

' BETWEEN

CV 53 of 2013

ATTORNE'I GENERAL
Applicant

AND

1. MATENI TAPUELUELU
2. LAUCALA POHIVA
Respondents

N. J. Adsett SC (Attorney General) with J . Lutui for the Applicant
S. 'Etika for the Respondents

J U D,G MEN T
1.

This is an application for committal of the Respondents on the ground
that they are both guilty of contempt of court, brought pursuant to the
provisions of Order 38 of the Supreme Court Rules and following
leave granted on 17 July 2013.

2.

Although the supporting affidavit of Sione Sisifa sworn on 12 July
2013 deals rather too briefly with the background to the application, it
appears that during June 2013 proceedings for defamation were
instituted and heard in the Nuku'alofa Magistrates' Court. It was
alleged that a letter defamatory to the Plaintiffs had been published in
the Kele'a Newspaper earlier in the year. Some, if not all , of the
seven Plaintiffs were Government Ministers and one of them was the
Minister of Justice.
The presiding magistrate was Principal
Magistrate Paula Tatafu .
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I 4.

It appears that the three Defendants in the Magistrates' Court namely
one Salomone Palu and the two Respondents herein were found
liable and were ordered to pay substantial damages and costs.
It is not disputed that on 24 June 2013 in its edition 25, Volume 29,
the Kele'a newspaper publi~hed an article critical of the findings of
the Magistrates' Court under the following headline:
"The judgment will be thrown into the dustbin of history".
The article was written in Tongan and the extracts that appear in this
judgment are translations agreed by the parties.

I 5.

A photocopy of the article, as it appeared in the Kele'a, is Exhibit A to
Mr Sisifa's affidavit and the same affidavit exhibits an English
translation of the whole article. Exhibit B is a photocopy of page 12
of the same edition of Kele'a which describes the Respondents as
the Editor and Publisher of the newspaper. Those facts are not
disputed and neither is it disputed that Kele'a is widely circulated in
Tonga and in the Tongan Community overseas.

I

Although it was the Attorne~ General's submission that the whole of
the article had to be taken into account, he particularly drew the
Court's attention to certain passages which were underlined in pages
75 to 78 of a bundle of documents filed by consent. The passages
are as follows:

6.

(i)

"I wish to state here that I am not at all surprised at the
result of this case before the Magistrates' Court because
it is the Minister of Justice who owns the Ministry of
Justice of which the magistrates are under".
[Note: Mr 'Etika preferred the translation "controls" for the
word "owns"].

(ii)

"Our main role is to ensure that the evidence and legal
matters from down in the Magistrates' Court are in order
for the appeal to the Supreme Court. That is the court I
believe to be independent and of more experience to give
a correct decisiofl."
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7.

(iii)

"After reading the judgment by Magistrate Paula Tatafu it
was clear to me, that he concentrated on most of the
Plaintiff's evidence and I did not see any of the case laws
that our side had submitted."

(iv)

"Du ring the hearing there was a dispute between the
parties and it was apparent to me that the magistrate was
having difficulties and he stated that before him was a
case which has starved his heart. His bloodshot eyes
then were teary.''

(v)

"Magistrate, I can -figure things out. You be content I will
swim because I will get there . The Almighty is still
Almighty.''

(vi)

"Before this case commenced I had called a me1eting with
my staff and informed them that we will be found liable. I
told them that it is certain that the Kele'a will be found to
be liable in any cpse between Kele'a and the l1eaders of
Government before the Magistrates' Court. "

The Attorney-General's submission was that these passag~es , given
thei r ordinary and natural meaning would convey to a fair-minded
reader the message that:(a)

The magistrates were owned or controlled by the Minister of
Justice and subject to his directions. Accordingly, a party in
conflict with the MinisteG such as the Respondents, would not
receive a fair trial , according to law. (passage (i)).

[The Attorney pointed out that this passage was factually incorrect:
magistrates are appointed on the recommendation of and subject to
the authority of the Judicial Appointments and Discipline Panel , not
the Minister or the Ministry of Justice (see Constitution, Clauses 83C
and 84 and the Magistrates' Courts Act- Cap 11 , Sections 2, 3 & 4 )].

'

(b)

Whereas the Supreme Court is independent [of outside
interference] that is not the case with the Magistrates' Courts.
(passage (ii)).

I( c)

Whenever a "leader of government" brings proceedings in the
Magistrates' Court the result will be favourable to the Plaintiff
(passage (vi)).
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8.

Thie Attorney General addressed me on passages (iii), (iv) and (v) but
I did not find that these passages, even taken in the conte><t of the
whole article, advanced his case.

9.

TUirning to the law, the Attorney-General took as his starting point R v
Gray [1900] 2 QB 36; [1900-03] All ER Rep. 59 in which the Court
held that:
"Any act done or writing published, calculated to bring tt1e Court
or a judge of the Court into contempt or to lessen his authority
is a contempt of court. "
In Nation News Pty Ltd v Wills (1992) 108 ALR 681 the word
"calculated" was interpreted to mean "intended", "apt" or "likely".
In Attorney-General v Times Newspapers Ltd [1974] AC 273; [1973]
3 All ER 54 it was explained that there· must be a real risk that the
conduct complained of would undermine public confidence.
In assessing the risk, the Attorney-General pointed out that Tonga is
a small nation and he referred to the words of Ward CJ in Attorney
General v Namoa [2000] To. L.R. 59, 64 in which he said:
"in a small community with few judges and relatively
undeveloped press and media the test is the same but the level
of criticism likely to undermine public confidence in the
administration of justice is lower than in a large community
more familiar with and better able to evaluate the remarks of
commentators in the media."
Siimilar sentiments were expressed by the Privy Council in Aimee v
DPP [1999] 2 LRC 676, 685: '
"It is permissible to take into account that in a small island such
as Mauritius the administration of justice is more vulnerable
than in the United Kingdom . The need for the offence of
scandalising the Court in a small island is greater: see
Feldman: Civil Liberties and Human Rights in England and
Wales (1993) pp 746-747 and Barendt: Freedom of Speech
(1985) pp 218-219."
'
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11.

The Attorney General stressed that the intention of the alleged
contemners (apart from the intention to publish) is irrelevant (Namoa
67-365; AG v Ulakai [1999] To.L.R 259, 269-457 and R v Editor of
New Statesman ex p DPP (1928) 44 TLR 301 ), in other words, that
mens rea is not an ingredi~!'lt of the offence (Solicitor General v
Radio Avon Ltd [1978] 1 NZLR 255).

12.

The Respondents' Notice was filed on 9 August 2013. The grounds
of opposition were as follows:

13.

"1.

The application is intended to curtail and infringe their freedom
of press entrenched and guaranteed by Section 7 of the
Constitution.
'

2.

The article alleged to have been scandalizing the Court was a
genuine expression of opinion in good faith without malice or
improper motives.

3.

The publication of the article was in the public interest and was
fair and accurate report of legal proceedings viewed in its
context and not only on the part of it complained of.

4.

The public benefit from the publication of the materials in the
circumstances in which it was published and from the
maintenance of freedom to publish such material outweighs the
harm caused to the administration of justice by virtue of the risk
of influence on Magistrate's Court and Magistrate Tatafu
created by the publication."

Two affidavits were filed in st!pport of the notice, the first by the First
Respondent and the second by Samiuela 'Akilisi Pohiva. The First
Respondent (who deposed that he had the Second Respondent's
authority also to submit on her behalf) raised the same issues raised
in the Notice of Opposition, namely the protection said to be afforded
by Clause 7, the absence of malice or improper motive and the
suggestion that the article was no more than a fair and accurate
report of what had occurred. It was also said that the publication was
in the public interest. In paragraphs (h), (o) and (p) the First
Respondent repeated his opinion that the magistrate was biased by
reason of being a "member of the judiciary under the Minister of
Justice". The First Respondent averred that Kele'a would always lose
any case in the Magistrates' Court when the action was "brought by
leaders of Government and especially when prosecuted by William
5
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Clive Edwards" and that the Magistrates, Court is "undermined by
favor and fear of pressure from figures above the hierarchy in the
governmenr.

14.

Mr. Pohiva expressed the op1n1on that Magistrate Tatafu had not
been impartial and that he could not:
"be impartial in presiding over a case when his employer is
counsel for one of the parties. The learned magistrate is under
Mr. Edwards direction es Minister for Justice, .

15.

In his submissions Mr. 'Etika,s advanced several arguments. He
suggested first, that it had not been proved beyond reasonable doubt
that the Respondents had published material which had scandalized
the Court and that there was as a consequence of this publication a
real risk that confidence in the administration of justice would be
undermined. Mr. 'Etika argued that there was a lack of supporting
evidence to show why the material relied on had scandalized the
Court and there was no evidence, for example from readers of the
article, to support the suggestion that their confidence in the
Magistrates, Courts had in fact been undermined.

16.

Mr. 'Etika,s next submission was that no offence was committed
unless malice was proved since otherwise Clause 7 of the
Constitution affords a complete protection to the freedom of the
press. While the Clause did not actually mention the defence of
public interest, Mr. 'Etika sut1mitted that this defence was implied by
its wording. In his submission, the Clause protected the right of all
people (including the Respondents) freely to express their opinion
subject only to "the law of defamation, official secrets or the laws for
the protection of the King or the Royal famill' . In answer to a
question by the Court, Mr. 'Etika conceded , as appears from
paragraph 4 of the Notice, that harm had in fact been done by the
publication of the article but stressed his contention that such harm
was outweighed by the public benem derived. Mr. 'Etika did not refer
to authority in support of his submissions.

17.

As has been seen, among matters not in dispute are the words
published, their publication by the Respondents and the wide
circulation of the Kele'a ("the most popular newspaper in Tonga,
according to the First Respondent's affidavit, paragraph (e)). Given
these admissions, I am of the view that no further evidence was
required by the Attorney Gen~ral. The use of the words complained
6
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of was not disputed and it is clear to me beyond all doubt that on the
plain meaning it was being suggested that the Magistrates' Court was
biased in favor of the Government and , in particularJ the Minister of
Justice and that consequently a fair trial was not afforded when
Ministers, and the Minister of Justice in particular, were the Plaintiffs.
18.

It cannot be doubted that ~n allegation of bias against a judicial
officer is not only an act calculated to bring that officer into contempt
but is also an act calculated to lower public confidence in the Court
over which he presides. In the words of Ward CJ in Namoa:
"untrue allegations of bias or impropriety will amount to a
serious contempt because of the tendency to undermine the
very basis of the Judges' function ."
(And see also R v Editor of New Statesman ex p. DPP (supra)
and R v Co/sey (1931) The Times 9 May).

19.

Once the publication of contemptuous words has been proved it only
remains for it to be proved that those words carried a real risk that
confidence in the Courts would be undermined. No proof that
confidence was in fact undermined is required. In the words of
Cotton LJ in Hunt v Clarke (1889) 58 LJ QB 490, 492.

'
"It is not necessary that a judge or jury will be prejudiced , but it
if is calculated to prejudice the proper trial of a cause that is
contempt and would be met with the necessary punishment in
order to restrain such conduct".

In view of the admitted w1de circulation of Kele'a I find it proved
beyond reasonable doubt that a real risk resulted from the
publication .
20.

It has already been noted that the premise upon which the allegation
of bias was based, namely that the magistrates were "owned" or
"controlled" by the Minister of Justice was factually incorrect. Mr.
cEtika did not advance any other evidence to justify the assertion of
bias and I am not satisfied that the matters referred to Mr. Pohiva in
paragraphs 7-11 of his affidavit cast any reasonable doubt at all on
the impartiality of the magistjate (see R v Nicholls (1911) 12 CLR
280). If anything , they show that the magistrate was open to
persuasion rather than closed to argument by reason of prejudgment.
7
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21.

Clause 7 of the Constitution, relied on by Mr 'Etika, was the subject of
detailed analysis by the Court of Appeal in Namoa (supra) in
particular, at pages 76 to 79 of the reported judgment. The Court
concluded that the position both in Australia and in Tonga was the
same:
"In neither country does the existence of that freedom [of
speech] detract from the common law rules with respect to
contempt by scandalising the Court". " ... in our view Section 7
of the Constitution has no relevant application here."
While this interpretation of the law by the Court of Appeal is of course
binding on this Court it will b.e noted that since 2000, Clause 7 has
been amended by the addition of the following sub-clause(3):
"It shall be lawful in addition to the exceptions set out in subclause (1) to enact such laws as are considered necessary or
expedient in the public interest, rrational security, public order,
morality, cultural traditions of the Kingdom or privileges of the
Legislative Assembly and to provide for contempt of Court and
the commission of an~ offense". (Act 17 if 2003) (emphasis
added).
Interpretation of these new sub-c;:lauses, as with the interpretation of
all constitutional clauses must be purposive (see e.g. AttorneyGeneral of the Gambia v Jobe [1985] LRC 556, 565).
In November 2012 the Supreme Court (Amendment) Act 2012
(14/2012) placed the matter beyond all doubt by conferring statutory
power on the Supreme Court of Tonga to punish for contempt of
Court under the provisions of RSC 0 .38 (which is modelled on the
English RSC 0.52).

22.

I do not believe that it is now necessary to rehearse the Court of
Appeal's reasoning nor to repeat the passage quoted from Gallagher
v Ourack (1982-3) 45 ALR 53, 55 in which the reconciliation between
the right of freedom of sprech and the need to maintain public
confidence in the courts is so eloquently explained. What is clear
from the Court of Appeal's analysis is that members of the public,
including the press, are free to criticize "in good faith in private or in
public the public act done in the seat of justice." R v Gray (supra at
62). They are, however, not allowed falsely to impute bias or
improper motives to a judge or magistrate. They are not, as is here
8
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the case, allowed falsely to <!laim that a magistrate has breached his
oath of office "righteously and impartialy to administer justice in
accordance with the Constitution and the laws of the country without
fear or favour". Paramount among these laws is the Constitution of
Tonga and among its provisions there is Clause 15 which provides
that:
"all judges and magistrates and jurymen shall be entirely free
and shall in no case whatever be interested or biased in the
discharge of their duties.-''
23.

Three remaining matters advanced by Mr 'Etika must be mentioned.
The first was the suggestion that there was a public interest defence
available to the Respondents, however in Attorney-General v Times
Newspapers Ltd [1974] AC 273 at 301 Lord Reid rejected that
subm issions stating:
"Protection of the adm1nistration of justice is equally important
whether or not the case involves important general issues."

24.

Mr 'Etika also suggested, as did the Respondents, that the
publication of their article was done without malice. However, as
already seen , intent is not an ingredient of this strict liability offense.

25.

Next, Mr 'Etika suggested that since the article was written in Tongan
its effect was somehow diminished. With respect, I am unable to
understand the argument. It-the article had been written in English,
with the result that fewer members of the community understood it,
then Mr 'Etika might have a point.

26.

Finally, Mr 'Etika submitted that all the Respondents had done was to
express honestly held opinions.
Unfortunately, this submission
overlooks the fundamental difference between holding an opinion
and expressing that opinio". If the Respondents had kept the
opinions which they expressed in the article to themselves then no
proceedings would have been commenced . In our society each
person is free to hold whatever opinion , however ridiculous or
offensive, that he wishes. It is only when that opinion is expressed in
such a way that the administration of justice is unjustifiably brought
into disrepute that the law of contempt is invoked.
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27.

I am satisfied beyond reasonable doubt that the case against the
Respondents has being proved and I find them both guilty of the
offense of contempt of court. I will hear counsel as to penalty and
costs.

~

HIEF JUSTICE

DATED: 30 August, 2013
N. Tu'uholoaki
30/8/201 3.
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