vF'-011-e'L

/
IN THE SUPREME COURT OF TONGA
CIVIL JURISDICTION
NUKU'ALOFA REGISTRY

CV 27 of 2020

BETWEEN:
[1] PACIFIC CAPITAL INDUSTRIES LIMITED
[2] DE FENG MO

Plaintiffs

-andKINGDOM OF TONGA
(sued in respect of the conduct and actions of Police officers
from the Tonga Police and civil servants from the Ministry of
Agriculture, Food, Forest and Fisheries)

Defendant

JUDGMENT
BEFORE:

LORD CHIEF JUSTICE WHITTEN QC

Appearances:

Mr W.C. Edwards SC for the Plaintiff
Mr S. Sisifa S.G. for the Defendant

Date of hearing:

5 November 2020

Date of judgment:

23 November 2020

Introduction
1.

The plaintiff claims damages for unlawful entry, trespass, assault and unlawful
detention arising out of a search conducted by the defendant's police and
fisheries officers on 25 March 2020, without a warrant.

2.

The search was conducted purportedly pursuant to s.123 of the Tonga Police
Act. Subsection (1) provides:
123 Search ofplaces, vehicles, vessels and aircraft without warrant
(1) This section applies ifa police officer is satisfied, on reasonable grounds,
that (a) a serious offence has been committed, is being committed or is about
to be committed in any p lace, premises, vehicle, vessel or aircraft; and
(b) it would be impracticable, unreasonable or not in the interests of
justice if the officer was required to apply for a warrant in order to
conduct a search in relation to the offence.
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3.

Where the requirements of subsection (1) are fulfilled, subsection (2) permits a
police officer, without warrant, to enter and search premises and seize anything
the police officer believes on reasonable grounds to be relevant to an offence or
needs to be seized to prevent its concealment, loss or destruction, or its use in
committing or continuing to commit an offence.

4.

The main issue for consideration in this case is whether s.123 applied to make
the entry and search lawful.

Evidence

5.

The evidence in the proceeding was filed by way of affidavits from the following:
(a)

for the plaintiffs: De Feng Mo ("Feng''), sworn 22 September 2020; Liyuan
Zhong, sworn 21 September 2020; and Katalaine Fehoko (Mo's wife),
sworn 24 September 2020;

(b)

for the defendant: Senior Constable 'Etuini Halapua ("Ha/apua"), Lopeti
Moa, 'Amanaki Paea, Tevita 'Ahoafi, Sailosi 'Alofi, Tolu Nomani Lisiate
Fa'aui, Vanessa 'Etika and Kalolaine Manuopangai, all sworn 16 September
2020.

6.

A further affidavit of Feng in reply was sworn on 3 November 2020. However, it
was not filed until the morning of 4 November 2020 and not brought to my
attention until after 4 PM on 5 November 2020, that is, after the conclusion of the
hearing. I have had little regard to it other than to note Feng's repeated denials
of the evidence of the defendant's witnesses in contention between them. The
further affidavit has not had any effect on the outcome of the case.

7.

It is fair to say that the main contest on the evidence was between Feng and
Halapua. The other deponents on behalf of the plaintiffs corroborated the version
given by Feng.

Similarly, the other deponents for the defendant largely

corroborated the account given by Halapua.
8.

The following account of the salient facts will identify the common ground and the
differences between the two main protagonists.
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Facts

9.

The first plaintiff is the registered lessee of land with buildings thereon in
Ma'ufanga, known as the 'Blue Pacific', where it operates a sales yard for sand
and storage of containers.

Feng is the sole director of the first plaintiff and

manager of the said business.
10.

Halapua has been a police officer for 16 years. His duties have included search
and rescue operations and special operations. He is currently a member of the
Band Unit.

11.

Between 9 March 2020 and 31 March 2020, a combined task force of members
of the Tonga Police and the Ministry of Fisheries (part of the Ministry for Food,
Fisheries and Forests) conducted a joint operation aimed at combating illegal,
unreported and unregulated fishing in Tonga. Halapua deposed that on the
afternoon of 25 March 2020, a briefing took place with members of the task force.
Then, at about 4 PM, they set out to the Blue Lagoon. He led the team.

12.

According to both the Statement of Claim and Statement of Defence, four police
officers and 14 officers from the Ministry of Fisheries arrived at the Blue Lagoon
compound. However, in his affidavit, Halapua deposed that the search team
comprised two police officers, about four officers from Fisheries and a Chinese
and Tongan interpreter.

13.

He stated that when they arrived at the Blue Lagoon, the gate was open, so they
entered the compound. When they arrived, they saw three Chinese males,
including Feng, outside the veranda of a building at the front of the compound.

14.

Halapua told Feng that they were there to search the property. Feng asked
Halapua whether they had a search warrant. Halapua responded that "section
123 of the Tonga Police Act gives police officers the authority to conduct a search
without a warrant".

15.

Feng then asked Halapua for permission to speak to his lawyer, Mr Edwards, by
mobile phone. He deposed that he was refused and that his mobile phone was
removed from him and thrown to the ground. In contrast, Halapua's evidence
was that when Feng asked if he could call his lawyer, Halapua advised against
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doing so due to "operational security purposes, and for the prevention of risks of
unauthorised release of sensitive information pertaining to the search".

He

deposed to asking Feng to hand over his phone and Feng he voluntarily did so.
16.

Feng also deposed that two employees of the first plaintiff and two visitors (all
Chinese nationals) on the premises also had their phones removed by police.
Halapua deposed to collecting the mobile phones of the other Chinese men at
the time.

17.

Feng asked Halapua the reason forthe search, but he received no answer. Feng
asked one of the fisheries officers to explain what was going on. He was told that
it was a MAFFF operation which started on 1 March 2020 and would end on 31
March 2020.

18.

Halapua deposed that he asked the visitors to remain on the compound for the
duration of the search and that they, again, voluntarily did so.

He sought to

emphasise that at no time were they forced or held against their will for
interrogation on the compound before or during the search. On the other hand,
the accounts of the plaintiffs' witnesses were to the effect that one of the Chinese
visitors ('Mr Jackie') went to his car and got in it to leave when he was stopped
by a police officer and brought back to the group where he then also had his
mobile phone removed. By that account, Halapua told them all that no one was
leaving the property until the search was completed.
19.

The officers searched the entire compound included through the house, bar area,
kitchen, storage area and ceiling of the house. Fisheries officers dug and
sounded for underground storage.

Feng deposed to being instructed by the

officers to contact the owners of containers which contained salt and building
materials to bring the keys so they could be opened for inspection. The 16
containers were opened and searched.
20.

Feng deposed that after the search was completed, Halapua questioned him and
his Chinese associates. He was repeatedly asked where he had hidden the sea
cucumbers. Feng said that he did not know what the officer was talking about.
He said Halapua told him not to lie and asked him repeatedly where he had
hidden the sea cucumbers.
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21.

The search and questioning went on for approximately two hours.

22.

Halapua deposed that during the search, the officer found 83 shark fins. He was
advised by the fisheries officers that Feng did not have a valid license to process
shark fins and so they were seized. Feng deposed that the shark fins belonged
to his wife and that she held a licence to purchase, process and export shark fins.
They were purchased in August 2019 and were placed outside in the sun to air
and to keep in good condition. They were openly displayed and drying on the
front patio.

During the course of the proceeding, the plaintiffs filed a

supplementary bundle of documents which included a fish export license dated
11 March 2019 in the name of Feng's wife.
23.

Halapua deposed that at the end of the search he showed Feng the search list
and asked him whether he was satisfied with the search that was conducted to
which Feng allegedly responded "yes" and then signed the search list. Feng
deposed that he told Halapua he was going to contact his lawyer about the search
because he was not happy with the way he had been treated and what the officers
had done. To that, Halapua told him words to the effect that he could please
himself and do whatever he wanted. Feng agreed that he was asked to sign the
search list which he did.

24.

Notably, amongst the many virtually identical parts of the defendants' affidavits,
the most striking is a common passage first found in Halapua's affidavit in which
he deposed that: " the search was based on reliable information we gathered that

the second plaintiff was alleged to be in possession of sea cucumbers and
bechdeme!'' during the closed season. That was the basis for the search without
a warrant.
25.

The search party did not find any sea cucumbers or bech-de-mer.

Cross-examination
26.

For the hearing, Mr Edwards required three of the defendant's witnesses for cross
examination. Of the plaintiffs', Mr Sisifa did not require any.

''
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27.

When he was cross examined, Senior Constable Halapua gave evidence that he
had no previous experience in applying for a search warrant. On the day of the
search, at about 3:30 PM, Halapua discussed the matter with Chief Inspector
Saimone Fifita and Inspector 'One'one of the police prosecutions division and
whether the task force required a search warrant. Chief Inspector 'One'one told
Halepua that he could rely on s.123 to conduct the search without a warrant.

28.

Halepua was asked whether he had read s.123. He said he had and that he
understood it to mean that "at any time the police can enter and carry any kind of
search". He did not give any consideration to the second limb of s.123(1) or
whether it was, for instance, impracticable or unreasonable to obtain a search
warrant before conducting the search. He could not identify any basis for it not
being in the interests of justice to proceed without a warrant. His conversation
with the senior officers did not include those considerations either.

29.

His decision to proceed with the search without warrant was wholly based on the
advice he received from his senior officers. At that stage, in response to my
enquiry, Mr Sisifa indicated that the defendant did not intend to call evidence from
either of the Inspectors.

30.

Halepua confirmed that he did not throw Feng's phone on the ground but that he
did direct that the mobile phones of Feng and his companions be taken from
them, that he stopped one of them from trying to leave the compound and ordered
them all to stay until the search had been completed.

31.

Contrary to his affidavit evidence in relation to the shark fins that were seized, in
cross-examination, Halapua said that the fisheries officer who advised him about
them said that he would check the license of the owner of the fins and then
contact Halapua about it afterwards. When asked how he knew who owned the
fins, he said he knew from the fisheries officer. In answer to a question from the
Bench, Halapua said that he asked Feng about who owned the shark fins, but he
could not explain why there was no mention of that in his affidavit.

''
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32.

Halapua was also cross examined about the "reliable information" upon which
the decision to search without warrant proceeded. He said that during the course
of the operation (approximately three weeks), the team received information from
a number of different sources, not that Feng was in possession of sea cucumbers,
but that sea cucumbers were in the area of the Blue Lagoon. The sources were
various fishermen who caught the sea cucumbers. However, upon later
questioning, Halapua said that information he acted on was not from fishermen
but from the fisheries officers involved in the investigation. He only spoke with
three or four 'civilians' whose information he said was consistent with the
information gathered by the fisheries officers. Once they all sat down together
and shared the information received, and identified that it all led to the area of the
Blue Lagoon (or Blue Pacific as it was once known), Halapua formed the view
that the information was reliable.

33.

However, when asked about how many sources had given such information the
day before the search, that is, the latest in time, Halapua said just one. He
explained that he received information that there were sea cucumbers at the
property from a fisheries officer who took a video recording on 24 March 2020 of
drums with sea cucumbers inside being loaded from a white minivan in the area.

34.

To that point, there had been no mention in any of the affidavits filed, nor through
discovery, of the video referred to by Halapua. Mr Sisifa said that he was not
aware of it until Halapua mentioned it during what was in fact his re-examination.

35.

After discussion with counsel about the nature of the new evidence, albeit
hearsay from Halapua, the matter was stood down to allow counsel to confer.
Upon resumption of the hearing, Mr Sisifa indicated that he would be producing
the video and calling the fisheries officer who took it. He also indicated that he
would be calling Chief Inspector Saimone Fifita.

36.

When asked about whether there was any information about whether the sea
cucumbers were about to be removed from the property, Halapua said that they
were brought there for the purpose of processing and export although he did not
have any information about when any sea cucumbers were to next be exported
or otherwise removed or disposed of. He said that because he saw on the video
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that the vehicle had reversed and loaded the drums of sea cucumbers, he formed
the view that they were being taken away at that time.

37.

'Amanaki Paea is a technical officer at the Ministry of Fisheries where he has
worked for the last 12 years. He was part of the joint task force which led to the
search of the Blue Lagoon property. At paragraph 3 of his affidavit, he deposed
to having gathered reliable information that Feng was in possession of sea
cucumbers and bech-de-mer during closed season.

Under cross-examination,

he said that he had not given any information to the police but that he had
gathered information from certain people and his co-workers. However, he could
not remember the names of his co-workers who had given him information
relevant to the investigation.

He was asked whether he understood what was

meant by the English language phrase "reliable information". He said he did not.
He went on to say that he and the other fisheries officers working on the case
first discussed the information between themselves and then provided that
information to their superior officers who then provided it to the police.

He

otherwise corroborated salient aspects of Senior Constable Halapua's evidence.

38.

Tolu Fa'aui is employed as a trainee at the Ministry of Fisheries, Enforcement
Division, where he has worked for the last three years. He too was one of the
defendant's witnesses who filed an affidavit which included the common
statement as to their "reliable information".

39.

Tolu was in fact the officer responsible for the video recording of the Blue Lagoon
compound on 24 March 2020 using an aerial drone. He said that the purpose of
obtaining the drone footage was to confirm the information about sea cucumbers
being brought to the property. The footage was taken around 6 or 7 AM that
morning.

40.

The video was played in open court. It ran for only a few minutes. It showed an
overhead view of Feng's residence. An off-white-coloured van had driven into
the property around the back of the house and reversed to the edge of a covered
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patio area. Tolu identified that at the place where the van had parked, there were
a number of orange coloured buckets or drums having been cut in half which he
said were used to pack the sea cucumbers. He described them as such because
he said "most of the people or fishermen, they would use such buckets for their
catch". When asked whether there was anything particularly special about the

buckets which made them suitable only for sea cucumbers, he said he did not
know.
41.

When asked whether he could see whether the drums had anything in them, Tolu,
like the others viewing the video, said that he did not know because he could not
see whether they contained anything. In answer to a question from Mr Edwards,
Tolu agreed that the video only showed drums and buckets and did not show any
sea cucumbers either in them or anywhere else on the property.

42.

Sometime between about 10 AM and midday on the 24th, Tolu took the video
and watched it with the police, who included Halapua and other fisheries officers.
He said that the police then told him that they would conduct the search.

43.

Tolu also said that according to the information received, a white minivan was
given to a few fishermen for loading sea cucumbers. He said that the van shown
in the video was believed to be that minivan and that therefore the officers
believed that the van was transporting sea cucumbers to the property.

44.

He said that the information obtained from fishermen, and their names, were
recorded in a notebook but that the notebook was now "nowhere to be found"
and he no longer recalled the names of any persons who gave him information.

45.

It transpired that Chief Inspector Saimone Fifita was not available and so Mr Sisifa
called Inspector 'One' one. He gave evidence of having served in the police force
for 36 years. He is currently a deputy police prosecutor. He had not previously
provided an affidavit in the proceeding.

46.

The Inspector recalled that on the afternoon of 25 March 2020, Senior Constable
Halapua came to him for advice about a search warrant regarding sea
cucumbers. He asked Halapua about the status of the work being done on the

.
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matter. Halapua replied they had been working on an operation together with the
Ministry of Fisheries regarding sea cucumbers and that evidence had been found,
using drone video surveillance, that there were sea cucumbers at the residence,
and of vehicles coming to the residence for sea cucumbers. The Inspector
therefore advised Halapua that "it would be reasonable" to use ss 122 and 123
of the Tonga Police Act, ratherthan obtaining a search warrant, or else, "evidence
would be destroyed". He later described his advice as being "to attack the
residence while the evidence is still there or else it will be lost or destroyed". The
Inspector said that at the time, and before he gave the advice, he did not ask to
see the video footage for himself.
47.

I then directed that the video be played before the Inspector.

48.

Mr Edwards asked the Inspector whether he would have given the same advice
had he seen the video beforehand. The Inspector did not answer the question
directly. He simply said that if he was the officer in charge of the operation, he
would gather information until it was reliable, and once reliable, that he would go
on with the work, but that if it was not reliable, that he would apply for a search
warrant.

49.

In answer to a question from the Bench about the Inspector's understanding of
the requirements of s.123, he said that although he did not know the Act by heart,
the usual procedure was that once an area is found in which an offence has been
committed, police can enter the area without delay or evidence would be lost. He
said he did not know that the video had been taken in the early hours of the day
before. He had assumed it had been taken more recently, such as within hours
of Halapua approaching him for advice.

Submissions
50.

Mr Sisifa submitted, in summary:
(a)

Section 123 was available to permit the search without warrant because the
police had gathered information to the effect that offences involving
possession of sea cucumbers out of season were being committed by Feng
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at the Blue Lagoon in contravention of the Fisheries Management Act and
the Fisheries Management Conservation Regulations.
(b)

The information received by the investigating officers combined with the
drone video surveillance footage provided reasonable grounds for the police
officer in charge of the search, Senior Constable Halapua, to be satisfied
that an offence was being committed or about to be committed.

(c)

If a search warrant was obtained, the fact that police were then about to
conduct a search could be 'leaked' and thereby compromise the operation.
Therefore, the use of s.123(1) safeguards against the risk of information
being leaked. Section 123(1)(b) should be interpreted to protect against
corrupt police officers who cannot be trusted not to leak information if a
warrant is obtained about an operation.

(d)

Based on:
(i)

the evidence given to Inspector 'One'one and his advice to Halapua;
and

(ii)

the Inspector's experience of 36 years in the Force and involvement
in over 20 operations where he led searches with warrants, only to find
that upon arrival at the place for search, the suspected evidence was
no longer there,

the officers here had to act quickly and Inspector 'One'one's advice to
Halapua satisfied the requirements of s.123( 1)(b) and was therefore
appropriate in the circumstances.
(e)

Alternatively, all the officers involved in the search were 'authorized officers'
under the Fisheries Management Act, and pursuant to s.71 thereof, were
permitted to conduct the search solely on reasonable grounds for believing
that an offence had been committed.

(f)

On the issue of damages:
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(i)

the pleadings were unclear as to what, if any, loss or damage had
been suffered by the first plaintiff company; and

(ii)

in relation to the claim by the second plaintiff, the officers denied any
assault or unlawful detention.

51.

Mr Edwards submitted, in summary:
(a)

the Plaintiffs' case on liability was confined to the single issue of whether
s.123 applied. If it did, and the search without warrant was lawful, the claim
would fail. Further, if the search was lawful, then what followed including the
alleged assault by Halapua knocking Feng's phone out of his hand would
'not be significant' and not the subject of any 'legal complaint' by the
plaintiffs.

(b)

The rights of the individual to privacy and protection of property is enshrined
in clause 18 of the Constitution. Further, clause 16 prohibits searches of
premises without a warrant, subject to law. Section 123 of the Tonga Police
Act provides an exception to those Constitutional rights, but only insofar as

the requirements of the provision are met.
(c)

The defendant bears the onus of demonstrating that the requirements of
s.123 were fulfilled.

(d)

The defendant's witnesses were not able to identify the sources of the
information they said they gathered to the effect that sea cucumbers were
being taken to the area of the Blue Lagoon. There is no evidence that any
such information was reliable. The video footage of Feng's residence did
not provide any evidence or reasonable grounds by which Halapua could
have been satisfied that an offence was being committed.

(e)

Even if it is established that Halapua had reasonable grounds for being
satisfied that a serious offence had been, was being or was about to be,
committed, at the Blue Lagoon, there was no evidence to satisfy the second
requirement in s.123(1 )(b), namely, that it was impracticable, unreasonable
or not in the interests of justice for Halapua to apply for a warrant.
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(f)

Accordingly, the requirements of s.123(1) have not been not met and the
entry and search of the property were therefore unlawful.

(g)

On the issue of damages:
(i)

It is for the court to determine a reasonable quantum of general
damages for the first plaintiff in respect of the unlawful entry and
trespass and for the second plaintiff in respect of the unlawful
detention for two hours and assault.

(ii)

Exemplary damages are warranted as the defendant knew the
requirements of s.123 were not met in this case and in order to deter
it from unlawfully interfering with private rights in the future.

Consideration

52.

I turn first to consider whether the plaintiffs have established the defendant's
liability and then, if proven, to damages.

53.

The defendant is sued in respect of its alleged liability for torts committed by the
police and fisheries officers involved in the search as the Kingdom's servants or
agents: s.4 of the Crown Proceedings Act; Otuafi v Sipa [1990] TOSC 9.

54.

It is for the plaintiffs to establish their case on the balance of probabilities, which
in turn depends on credible and reliable evidence to establish the essential facts
of the claim: Tau/anga v Kama [2005] TOSC 32.

55.

In Nasilai v Kingdom of Tonga [201 O] TOCA 5, the Court of Appeal observed that
"The inescapable necessity to observe the strict requirements of the law where a
person's liberty is in question should not need emphasis.''-~Further, the cardinal
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principle is that which is officially done must be in accordance with the
law: Taulanga v Kama, ibid.rm
56.

Insofar as Feng's claims include unlawful detention or false imprisonment, there
is no onus on a plaintiff to prove that the imprisonment was unlawful or malicious.
Once the plaintiff establishes the fact of imprisonment, that is sufficient to make
out a prima facie case and the onus then falls on the defendant to prove that the
detention was lawful: Edwards v Pohiva [2003] TLR 231 at [13].

57.

Here, it is common ground that the officers led by Senior Constable Halapua
entered the property and searched it. The onus therefore is on the defendant to
demonstrate that the entry and search were lawful.

58.

59.

Accordingly, the issues for determination are:
(a)

was the search lawful?

(b)

if not, what are the legal consequences; and

(c)

from those, what, if any, damages are to be awarded.

The plaintiffs claim that the entry and search violated their Constitutional rights.
The defendant contends that those rights are subject to law which includes s.123
of the Tonga Police Act which, in turn, permits police to conduct searches without
a warrant where the requirements provided for therein are satisfied, and that, in
this case, they were.

60.

As a preliminary matter, s.123(1) applies to the commission of a 'serious offence'.
Section 2 of the Tonga Police Act defines a 'serious offence' as one which is
punishable by imprisonment for a period of 3 years or more or a fine of $2,000 or
more. Regulation 26 of the Fisheries Management (Conservation) Regulations
regulates the periods or season for possession of Beche-de-mer and sea
cucumbers. Section 102 of the Fisheries Management Act provides that every
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person who contravenes the regulations commits an offence punishable by a fine
not exceeding $250,000. I am therefore satisfied that the possession of sea
cucumbers out of season constitutes a 'serious offence' for the purposes of
s.123(1 ).
61.

Next, it is important to distinguish between searches without warrant conducted
pursuant to s.123 from those conducted pursuant to other legislative provisions
such as s.24 of the Illicit Drugs Control Act, in two material respects.

62.

Section 123 depends for its application upon the existence of reasonable grounds
upon which the police officer is satisfied that, firstly, a serious offence has been,
is being or is about to be, committed; and, secondly, that it would be
impracticable, unreasonable or not in the interests of justice for the officer to apply
for a warrant in order to conduct a search in relation to the offence. By
comparison, s. 24 also requires reasonable grounds but only for a suspicion by
the officer that it is necessary to conduct the search in order to prevent the
concealment, loss or destruction of anything connected with an offence under
that Act; and that the circumstances are of such seriousness and urgency as to
require the immediate exercise of the power without the authority of a warrant.
The two regimes are not the same.

63.

In R v Pu/aka [2019] TOSC 44 at [12]. Cato J observed that the standard required
under s.122 of the Po/ice Act (which is in relevantly identical terms to s.123)
"would seem a slightly higher standard than reasonable cause to suspect under
the Illicit Drugs Control Act" and that, whichever standard is adopted, they both
require "more than a hunch''. I respectfully agree. The term 'satisfied' indicates
that the police officer who is considering whether to employ s.123 is required to
have taken reasonable steps to obtain all relevantly available information on the
questions posed by subsection 1. The officer must then reasonably consider and
weigh up that information. If reasonable grounds exist and upon which he or she
is then satisfied, on balance, that the information supports a conclusion that the
two circumstances of s.123(1) have been met, any search thereafter without a
warrant will be lawful.

•
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64.

The test requires something less than conclusive proof but more than mere
suspicion. That higher standard is also supported by the positive terms of an
offence having been committed, being committed or about to be committed,
rather than the more speculative 'may have' been committed, 'may be' being
committed or 'may be' about to be committed, as the case may be.

65.

Equally, the existence or otherwise of the requisite reasonable grounds is not to
be determined by the outcome of the search and whether any evidence relevant
to the suspected offence is actually found: R v Fatongiatau [2020] TOSC 96 at
[40]; R v Posoni [2020] TOSC 71. It may seem counterintuitive to suggest that he
presence of evidence found upon the search does not necessarily confirm the
existence of reasonable grounds for the search, but as Paulsen LCJ stated in R
v Tomasi [2019] TOSC 38 at [28].~rany suggestion of the test being satisfied by

the discovery of relevant evidence during the search would be to advance "a
logical fallacy" and "affirm[ing] the consequent". The presence of such evidence
"says nothing at all about whether, prior to the search, [the officer] had reasonable
grounds" upon which to be satisfied that an offence had been, was being, or was
about to be, committed. Conversely, as in the present case, the fact that sea
cucumbers were not found does not determine whether Halapua had or did not
have reasonable grounds atthe time of the decision to proceed pursuant to s.123.
66.

The practical requirements of s.123(1)(a) and (b), specific to this case, required
Halapua to have reasonable grounds for being satisfied that:
(a)

there were sea cucumbers on the property (or had been or were about to
be); and

(b)
67.

that they were about to be removed.

In my view, and for the reasons which follow, the evidence before Halapua did
not provide reasonable grounds for either.

68.

The information relied upon was initially described by the defendant's witnesses
in their affidavits as "reliable information" that Feng was in possession of out of
season sea cucumbers and bech-de-mer. It was only during the course of cross-
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examination of a number of those witnesses and Inspector 'One'one that the true
nature and content of that information was revealed. Broadly stated, it comprised
information gathered by the taskforce from a number of fisherman between 9 (or
possibly earlier) and 24 March 2020 and the drone video surveillance footage on
the 24th.
69.

The alleged information from the fishermen gives rise to the second distinction to
be drawn between the regimes for searches without warrant provided by the
Tonga Police Act and the Illicit Drugs Canto/ Act. Section 30 of the latter expressly

prohibits disclosure of the identity of informants in proceedings under the Act.
The Po/ice Act (nor the Fisheries Management Act for that matter) does not
contain any similar provision. The fishermen were not called to give evidence
and neither their identities nor any other details of their alleged information were
disclosed by the defendant's witnesses other than that they all pointed to sea
cucumbers being taken to the area of the Blue Lagoon by a white mini-van. None
of that information was said to have actually included that Feng himself was in
possession of sea cucumbers. Any written record of the fishermen and their
information was said to have been lost.
70.

The statements of that information by the defendant's witnesses were clearly
hearsay. For some unexplained reason, Mr Edwards did not object to it.
Regardless, the prohibition against the Court receiving impermissible hearsay
evidence which does not fall within any of the exceptions provided by s.89 of the
Evidence Act is not dependent on objection being taken. Mr Sisifa did not seek

to argue that any of the exceptions applied here either pre-emptively at the
commencement of the trial or in closing submissions.

As it transpired, Mr

Edwards cross-examined on the information.
71.

In any event, having received that 'evidence', I am not satisfied that it provided
reasonable grounds for being satisfied that there were sea cucumbers at the Blue
Lagoon. To be reliable, the information must be verifiable. To be verifiable, the
source of the information must be identifiable, the content should be detailed and
it must be capable of being tested. In the majority of cases where the lawfulness
of searches without warrant are not challenged, no issue will arise. However,
when the validity of the search is challenged, as here, police must ensure that
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they are in a position to demonstrate that the information was reliable, or to put it
more accurately, that is constituted reasonable grounds for satisfaction as to the
two requirements ofs.123(1).
72.

It is unsatisfactory for law enforcement officers to raise and hide behind a banner
of so-called "reliable information" without endeavouring to reveal the source/s and
content of that information and to demonstrate why it was considered to be
reliable. As Cato J observed in R v Pu/oka [2019] TOSC 44 in relation to the
analogous task of applications for a search warrant:L!lJ
" ... a complaint grounding the warrant should have avoided setting out
conclusion and allegations and instead should have set out the facts in such
a way that the issuingjustice could assess their reliability as a foundation for
a conclusion that there were reasonable grounds for entertaining the relevant
suspicion or belief "

73.

In the absence of any legitimate claim to confidentiality or other statutory basis
for maintaining anonymity of informants (as discussed above), police and
fisheries officers on an operation such as the instant ought to have not only
identified their informants and the precise information provided but called
evidence directly from those persons of their first-hand observations,
conversations or other dealings which led to the belief that sea cucumbers were
unlawfully in Feng's possession.

74.

Here, as noted, the fishermen were not called or identified. Only the barest detail
of the content of the information was disclosed. And, for both the preceding
reasons, none of it could be tested. Further, there was no evidence, for example,
as to any previous dealings with any of the fishermen by which the officers could
have assessed the reliability of the information given on this occasion.'f~The
assumed reliability rested solely on the number of sources and the commonality
of sea cucumbers being taken to the area in which the Blue Lagoon is located.

75.

However, even if the assessment of that information was thought to be
reasonable grounds for the search, it was not supported, at least, by the video
footage. As Tolu Fa'aui said, the purpose of deploying the drone was to confirm
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the information obtained from the fisherman. The drone video footage added
nothing to the strength of the defendant's case for reasonable grounds to search
without a warrant other than the presence of a van attending Feng's premises.
The irrefutable fact, accepted by all the defendant's witnesses who were
examined on the issue, was that contrary to Halapua's description of it to
Inspector 'One' one, the video did not depict any evidence of the presence of sea
cucumbers on the premises. The vision of buckets was equivocal at best. In my
view, not only did the video evidence not support the fishermen's information, the
lack of any evidence of actual sea cucumbers on the property being depicted by
the video, as far as it could, tended to contradict that information.
76.

Further, and in any event, even if the above analysis could be interpreted, in
combination, as leading to a conclusion that Halapua had reasonable grounds for
being satisfied as to the first requirement of s.123(1)(a) - that Feng was in, or
had been or was about to be, in unlawful possession of sea cucumbers at his
residence at the Blue Lagoon - there was no evidence whatsoever that any such
sea cucumbers were about to be removed or that there was a basis for urgency
so as to fulfil the second requirement within s.123(1 )(b ).

77.

The video appears to have been the catalyst for Halapua to be satisfied that it
was no longer necessary to keep gathering information and that it was then time
to undertake the search.

He appeared to have been influenced by Tolu's

erroneous description of the video as depicting evidence of sea cucumbers on
the property. I gained the distinct impression that both men interpreted the video
according to what they wanted it to show rather than what it did.
78.

The only evidence about the van shown on the video, assuming it was the same
van allegedly referred to by some of the fishermen, was that it was used to bring
sea cucumbers to the property. There was no information that the van was used
to take sea cucumbers from the property. Therefore, at best, the video may have
been interpreted as showing sea cucumbers being brought to the property in the
van, not being taken away. If so, where was the evidence of urgency?

79.

In any event, Halapua did not proceed to conduct the search that day (24 March
2020). He waited until late afternoon on the next day to discuss the matter with
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his senior officers. That delay alone belies any suggestion that the officers had
to act quickly. It was actually consistent with the fact that the video did not show
any sea cucumbers on the property or, if there were, that they were being taken
away. The officers did not have any other information that removal of any sea
cucumbers which were suspected to be on the property was imminent.
80.

Whether it was impracticable, unreasonable or not in the interests of justice to
apply for a warrant was not even considered by Halapua. He deferred that
decision to Inspector 'One'one. Unfortunately, Halapua gave the Inspector
inaccurate and/or incomplete information, particularly about the drone footage,
which misled the Inspector into assuming urgency and a risk of losing evidence
if the taskforce did not 'attack' the Blue Lagoon immediately.

81.

Therefore, I find that there was no or no sound evidence or basis for any view
that it was impracticable, unreasonable or not in the interests of justice to apply
for a warrant. To put it in positive terms, in the circumstances and the timing
before Halapua, it was practicable, reasonable and in the interests of justice for
him to have applied for a warrant before conducting the search. His failure to do
so rendered the search unlawful.

82.

Before turning to the next consequential issue, I should address two other
submissions raised by Mr Sisifa.

83.

The first was that the second requirement within s.123(1 )(b) should be interpreted
to guard against corrupt police officers who, if a warrant has to be obtained, may
leak the fact (and that the officers were therefore on their way) to the suspected
criminals and other targets of the impending search and thereby undermine an
investigation.

84.

Once the gravamen of that somewhat startling submission is appreciated, it may,
with respect, be dispatched for at least the following reasons:
(a)

Firstly, none of the operative terms within the provision, by their natural or
ordinary meaning, support that interpretation.

(b)

Secondly, to suggest that Parliament should be taken to have intended, for
instance, that the interests of justice in the relevant context should extend
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to include the possibility of corrupt police or other law enforcement officers
undermining an investigation as thereby a basis for interfering with a
citizen's Constitutional rights is, also with respect, wholly unsupportable. In
the absence of clear language to the contrary, it must be assumed that
Parliament presumes that law enforcement officers will perform their duties
in accordance with the relevant statutory provisions enacted for the
overarching purpose of maintaining law and order in the Kingdom. Those
provisions include offences by police and the means for sanctioning them
in the event of misconduct. Section 123 is not one of them.
(c)

Thirdly, the logical extension of the effect of the submission is that for as
long as there are known or suspected corrupt police officers in the Force,
s.123(1 )(b) would be automatically fulfilled. The practical result would be to
emasculate the safeguard into virtual irrelevance with a likely sharp
increase in searches without warrants, in non-drug related investigations,
thereby becoming a new norm.

(d)

Fourthly, the illogicality of the submission may be demonstrated by its
counterfactual. If searches with warrants might lead to possible risks of
leaks by corrupt law enforcement agents foiling an investigation, does it
follow that searches without warrants might eliminate or reduce that risk? If
a corrupt officer who knows of a planned search is intent on leaking that
information to the subjects of the search or their criminal associates, it is
very difficult to see how whether the search is to be undertaken pursuant to
warrant or not will have any bearing on that corrupt intent. For that reason,
the obvious and emphatic answer to the question posited is 'no'. Mr Sisifa,
correctly in my view, did not contend otherwise.

(e)

Fifthly, the practical difficulties of demonstrating reasonable grounds for
being satisfied of the existence of corrupt officers within the relevant team
or even outside it but with knowledge of the operation and their connection
to the suspected criminals the subject of the investigation should speak for
themselves.

They

would

probably

be

either

insurmountable;

or,

alternatively, if such proof or allegations were ventilated in a forum such as
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this proceeding, they could result in trials within trials and risk bringing the
police force into disrepute.
85.

The other submission was a purported reliance on s.71 (2) of the Fisheries

Management Act. That provision permits an authorised officer (which, by
definition includes both fisheries and police officers) to enter and search a place
without a warrant solely on reasonable grounds for the belief that an offence
under the Act has been committed. The Act does not impose the second
requirement found in s.123(1 )(b) of the Police Act.
86.

The Defendant did not plead s.71 in its Statement of Defence. Mr Sisifa did not
apply for leave to amend. There was no evidence of reliance upon the provision
as the basis for the search. The only evidence was that when Feng asked
Halapua whether the officers had a warrant, he responded, in terms, that they did
not need one as they were proceeding pursuant to s.123 Oust as Inspector
'One'one had advised). The plaintiffs had no notice of the attempt to rely on s.71
until Mr Sisifa mentioned it in closing submissions. They had no opportunity to
consider or respond to it whether in the pleadings, the evidence or closing
submissions. For those reasons of procedural unfairness, I rejected Mr Sisifa's
attempt to rely on s.71 as an alternative basis for the search being lawful.

87.

As a consequence of the finding of unlawful entry and search, it was accepted by
both counsel that the defendant's officers committed the tort of trespass on the
land leased by the first plaintiff.

88.

The second plaintiff, Feng, claims damages for his unlawful detention for the
period of the search of some two hours. His companions who were also detained
are not parties to the action and therefore no claim is made for them.

89.

Neither counsel made any submissions on the legal principles applicable to the
claim for unlawful detention (as it was termed in the pleadings). The following
principles applicable to the analogous tort of false imprisonment are instructive:
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(a)

One of the pillars of liberty in English-based legal systems is that every
imprisonment is prima facie unlawful, and that it is for a person directing
imprisonment to justify his act: Fifita v Fakafanua [1998] TOCA 1.rn 1

(b)

The tort of false imprisonment is a form of trespass to the person. It has two
ingredients: the fact of imprisonment and the absence of lawful authority to
justify it. It is a tort of strict liability. There is no onus on a plaintiff to prove
that the imprisonment was unlawful or malicious. Once the plaintiff
establishes the fact of imprisonment, that is sufficient to make out a prima
facie case and the onus then falls on the defendant to prove that the
detention was lawful. It may be so, for example, if it is pursuant to an order
of the court or the exercise of statutory powers. An action for false
imprisonment will succeed or fail depending on whether the defendant can,
as a matter of law, justify the detention or imprisonment: To'a v /nu [2009]
TOCA 21. ui3

(c)

False imprisonment is complete deprivation of liberty for any time, however
short, without lawful cause. The prisoner may be confined within a definite
space by being put under lock and key or his movements may simply be
constrained at the will of another. The constraint may be actual physical
force, or merely the apprehension of physical force: Otuafi v Sipa [1990]
TOSC 9ir

(d)

Arrest consists in the seizure or touching of a person's body with a view to
his or her restraint. Words may however amount to arrest if, in the
circumstances of the case, they are calculated to bring, and do bring, to a
person's notice that he or she is under compulsion and he or she thereafter
submits to the compulsion. It occurs also when, by words or conduct, a
police officer makes it clear that he will, if necessary, use force to prevent
the individual from going where he may want to go. Whether or not a person
has been arrested depends not on the legality of the arrest but on whether
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he has been deprived of his liberty to go where he pleases: Tau/anga v
Kama [2005] TOSC 32_rm

(e)

In non-forcible cases, the plaintiff must show that in the circumstances he
or she felt obliged to submit to the instructions or directions of the defendant.
A wholly voluntary submission is insufficient. The plaintiff must submit in
circumstances where he or she reasonably considers that there was no
choice but to submit: Attorney-General v Niania [1994] 3 NZLR 106 (at 108)
Tipping J.

90.

In the instant case, I am satisfied on the evidence that when one of Feng's
companions ('Mr Jackie') attempted to get in his vehicle and leave the property,
he was stopped from doing so by the police and brought back to the group where
he, Feng and the others were told by Halapua that they were not to leave the
property until the search was completed. I do not accept that they voluntarily
agreed to remain. It is clear from the numbers of police and fisheries officers on
site, what had occurred with Mr Jackie and the direction given by Halapua, that
such circumstances amounted to, relevantly, Feng being under a compulsion to
remain on the property, to which he submitted. It may be further inferred that, if
necessary, force would be used to prevent him from leaving the property before
the completion of the search. The fact that the officers then conducted the search
by requiring Feng to open containers and by questioning him is consistent with
Halapua's intention to prevent Feng from leaving and Feng's apprehension that
he was not able to do so.

91.

Accordingly, I find that the claim for unlawful detention or false imprisonment for
a period of two hours has been made out.

92.

The only real issue of dispute on the facts between Feng and Halapua was in
relation to the complaint of assault.

93.

In the laws of torts, battery is the intentional and direct application of force to
another person. Assault is an act of the defendant which causes to the plaintiff
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reasonable apprehension of the infliction of a battery on her or him by the
defendant. However, a necessary ingredient of the tort of trespass to the person
is hostility: Taulanga v Kama [2005] TOSC 32. 1l!ll1
94.

Feng claimed that when he tried to use his mobile phone to call Mr Edwards,
Halapua grabbed his arm, removed his phone and threw it on the ground.
Halapua denied the allegations and, like his account as to Feng and his
companions voluntarily agreeing to remain on the premises, stated that they were
all simply asked for their phones for operational security reasons, lflliand that they
complied.

95.

Given the opaque nature of the evidence in Halapua's affidavit and the other
witnesses for the defendant in relation to the 'reliable information' and the further
evidence that was revealed during cross-examination, I incline to the view that a
similar treatment was applied to their evidence in relation to Feng's detention
during the search and, in turn, the circumstances surrounding the removal of his
phone. As Mr Sisifa elected not to cross-examine Feng or any of the plaintiffs'
other witnesses, I have no reason to disbelieve their affidavit evidence. Their
accounts are also consistent with the ultimate result of the search that there were
no sea cucumbers on the site which was exactly what Feng repeatedly
remonstrated throughout the entire site operation. On that basis, I prefer Feng's
account of what occurred with the removal of his mobile phone.

96.

Accordingly, I find that Feng's claim for the tort of assault and battery is also
established.

97.

For the tort of trespass to land, the first plaintiff company claims basic damages
of $45,000 and exemplary damages of $40,000. For the tort of false imprisonment
and assault, Feng also claims basic damages of $45,000 and exemplary
damages of $40,000. Neither Plaintiff has claimed aggravated damages.
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98.

Somewhat remarkably, Mr Edwards did not make any submissions about how
those amounts had been quantified nor did he provide any authorities on the
principles relevant to the making of such awards or as examples of similar
quantum to that being claimed here. He was content to leave it to the court to
decide a reasonable award. I must say that as in Kaufusi v Lasa [1990] Tonga
LR 139 (CA), "the amounts claimed and the submissions made in their support
bear no relationship to reality and simply serve to confuse".Li!llJ

99.

Regrettably, Mr Sisifa took a not dissimilar approach. Apart from questioning the
pleaded basis upon which the first plaintiff company could be said to have
suffered any loss or damage from the trespass, Mr Sisifa made no submissions
in relation to either principle or quantum.

100. A plaintiff has the burden of proving both the fact and the amount of damage
before he can recover substantial damages. This follows from the general rule
that the burden of proving a fact is upon who alleges it and not upon him who
denies it, so that where a given allegation forms an essential part of a person's
case, the proof of such allegation falls on him. Even if the defendant fails to deny
the allegations of damage or suffers default, the plaintiff must still prove his loss:
Taulanga v Kama [2005] TOSC 32. An exception to that general rule lies in cases

of trespass to the person such as assault and false imprisonment, where actual
damage need not be proved and a successful plaintiff is entitled, at least, to
nominal damages. Substantial damages are recoverable for discomfort and any
convenience and injury to dignity. In addition, general damages are recoverable
for physical injury for the plaintiff's pain and suffering, loss of amenity and
enjoyment of life. These constitute a conventional sum which is to be taken as
the sum which society deems fair: Otuafi v Sipa [1990] TOSC 9.
101. The correct approach to the assessment of damages in a case such as the
present was discussed in Edwards v Pohiva, ibid. That approach was affirmed by
the Court of Appeal in Kingdom of Tonga v Lolohea [2009] TOCA 13 which
adopted the orthodox approach discussed by the Australian High Court in
Gamser v The Nominal Defendant (1976) 136 CLR 145 at 155:

'
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" ... it is 'preferable not to attempt to assess a figure under each possible
individual heading and then to add up the total', although '(t)here can
certainly be no error in refraining from attributing separate amounts to
various headings or topics regarded as matters to be adverted to in assessing
general damages. "
102. Further, the Court of Appeal considered it preferable, when the case requires
consideration of basic, aggravated and exemplary damages to deal with basic
and aggravated damages before exemplary damages. This is because
exemplary damages should be awarded if, but only if, the judge (or jury) considers
that the compensation awarded by way of basic and aggravated damages is in
the circumstances an inadequate punishment for the defendants.
103. In addition, exemplary damages may be awarded to "vindicate the strength of the
law and oppressive, arbitrary or unconstitutional action by servants of the
government" .nrnHowever, the power to give exemplary damages is a weapon that
should be used with restraint: Otuafi v Sipa.:::.m In Kingdom of Tonga v Lolohea,
ibid, the Court of Appeal confirmed that exemplary damages are available in
cases of vicarious liability.C!IMiThe Court reminded though that an award of
exemplary damages must be considered in the light of the award of
compensatory damages in order to ensure that the total award is not excessive.
104. Turning then to the first plaintiffs claim.
105. Trespass is an injury to a possessory right, and therefore the proper claimant in
a claim of trespass to land is the person who was, or who is deemed to have
been, in possession at the time of the trespass. :~'rhe owner has no right to sue
in trespass if any other person was lawfully in possession of the land at the time
of the trespass, since a mere right of property without possession is not sufficient
to support the claim. 1 ~
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106. If the claimant proves the trespass, he is entitled to recover nominal damages,
even if he has not suffered any actual loss. If the trespass has caused the
claimant actual damage, he is entitled to receive such an amount as will
compensate him for his loss. Where the defendant has made use of the
claimant's land, the claimant is entitled to receive by way of damages such a sum
as should reasonably be paid for that use. Where there is an oppressive, arbitrary
or unconstitutional trespass by a government official or where the defendant
cynically disregards the rights of the claimant in the land with the object of making
a gain by his unlawful conduct, exemplary (or 'punitive') damages may be
awarded.r:rni
107. On the basis of those principles and the findings of fact above, I am satisfied that
the first plaintiff, as lessee, was in possession of the property at the relevant time
and that it has established that the defendant, through its officers, trespassed on
the property. However, there is no evidence of actual damage. Accordingly, only
nominal damages are available. I assess those damages in the sum of $1,000.
108. Even though the tort here was an unconstitutional trespass by government
officials, I consider the degree of culpability, as it were, to be similar to that
observed in Edwards v Pohiva, ibid. There, the Court of Appeal attributed the
decision to wrongfully imprison to an "honest, if erroneous, opinion" as to the
appellant's statutory entitlement to consider whether the respondents were guilty
of the charge and to consider an appropriate penalty in the event of guilt and that
there were no grounds for concluding that in doing so it acted in "an outrageous
and high-handed manner''. Here, Halapua's assessment of the evidence before
him was infected by error in the assessment by Tolu as to what the video showed,
and in turn, Inspector 'One'one's advice was infected by the erroneous
information provided by Halapua. In my view, those errors amounted to an honest
albeit erroneous judgment call on the availability of s.123 and did not reflect any
outrageous or high-handed manner in the way the officers undertook the
operation and reached the decision to search without warrant.

A
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109. Nonetheless, I am satisfied that it is appropriate to make a modest award of
exemplary damages on account of the defendant's officers breach of the first
plaintiff's Constitutional rights, which I assess also in the sum of $1,000.
110. I turn now to consider Feng's claims.
111. Interference with personal liberty, even for a short period, is not a trivial wrong:
Watson v Marshall and Cade (1971) 124 CLR 621 at 632. As in all cases of

trespass, false imprisonment attracts at least nominal damages. When the
imprisonment is for a very short time, damages will be minimal, especially if no
force is used: To'ia v Leone [2003] TOSC 3.lllliprincipal factors are the injury to
liberty and the injury to feelings such as indignity, mental suffering, disgrace and
humiliation, as well as damages for any resultant physical injury, illness or
discomfort.'~ Where false imprisonment affects a person's reputation, the

damage is continuous until stopped by an avowal that the imprisonment was
false: Otuafi v Sipa. tllll!
112. In To'ia v Leone, ibid, the plaintiff claimed compensatory damages in the sum of
$3,000 for a very short period of detention on two occasions. He was awarded
$300. In To'a v /nu [2009] TOCA 21, the appellant was arrested on suspicion of
theft. He was held in custody and in handcuffs for two days. Applying the
principles outlined in Hurrell v Naufahu [2009] TOCA 1, the Court of Appeal
awarded general damages for false imprisonment and assault in the sum of
$1,500 and aggravated damages in the sum of $1,000. No award was made for
exemplary damages. In Nasilai v Kingdom of Tonga [201 O] TOCA 5, the appellant
was awarded $250 for three days unlawful imprisonment.
113. In the present case, there is no evidence that Feng suffered injury to feelings
such as indignity, mental suffering, disgrace or humiliation, or his reputation or of
any resultant physical injury, illness or discomfort.
114. Having regard to the above findings of fact, particularly the very short period of
detention of some two hours, the principles and decisions discussed, and the
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effluxion of time since the awards in those cases, I consider a reasonable award
for Feng's unlawful detention to be in the sum of $1,000.
115. In relation to his claim for assault and battery, a perhaps extreme guide is found
in Otuafi v Sipa, ibid, where reference was made to an award in 1987 of $6,000
by a jury for an assault with an iron bar by a police officer which broke the
Plaintiff's arm and leg. 1111t\-iere, there is no evidence that Feng suffered any pain
or discomfort when Halapua grabbed his arm and took his phone or that the
phone suffered any damage when thrown to the ground.
116. In that light, and in 2020, I consider an appropriate award, similar to that for
nominal damages, for the assault to be another $1,000.
117. Finally, for the reasons explained in respect of the first plaintiff's claim for
exemplary damages, I also award exemplary damages in respect of Feng's claim
in the sum of $1,000.

118. The prayer for relief in the Statement of Claim includes an order for returnr~bf
the shark fins that were seized by the officers during the search and taken away
to Fisheries. The subsequent uncontested evidence was that the fins were in fact
owned by Feng's wife and that she had a licence for them. As noted above, the
seizure was the product of yet another error on the part of Senior Constable
Halapua. He did not ask Feng or anyone else during the search who owned the
fins. He assumed Feng did. That erroneous assumption was further compounded
by Halapua's inconsistent evidence about what the fisheries officers told him as
to whether Feng had a licence for the fins.
119. It should be apparent therefore, that the officers were not entitled to seize the fins
or retain them. However, as Feng's wife is not a party to the proceeding, it is
strictly speaking not open to the Court to make any order for their return. Similarly,
no claim was pleaded for damages for conversion or otherwise that may have
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been suffered by the unlawful seizure and detention of the fins since 25 March
2020.
120. After discussing these matters with Mr Sisifa during closing submissions, he
agreed, most responsibly I should add, that the fins should be returned to Feng's
wife and undertook on behalf of the defendant to ensure that the shark fins are
returned to her as soon as possible and within seven days at the latest.
Result

121 . There will judgment for the Plaintiffs against the Defendant as follows :
(a)

The Defendant is to pay the First Plaintiff damages for trespass in the sum
of $1,000 and exemplary damages in the sum of $1 ,000.

(b)

The Defendant is to pay the Second Plaintiff damages for unlawful detention
and assault in the sum of $2,000 and exemplary damages in the sum of
$1,000.

122. The Defendant is to pay the Plaintiffs' costs of the proceeding to be taxed in
default of agreement.

NUKU'ALOFA
23 November 2020

M. H. Whitten QC
LORD CHIEF JUSTICE

