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R UL I N G

T he claim
[1]

There are two plaintiffs. The first plaintiff is Talaiasi Nau (Nau) and the second
plaintiff is the Tonga Body Building Federation (TBBF). TBBF is incorporated
under the Incorporated Societies Act (since 22 October 2009) and Nau is its
president. They both claim from the defendant (Onodera) as follows:
(a)

au claims that he and Onodera had a 50/ 50 partnership in a business
called Omega Gym (the gym). The gym was and is situated in an area rented
in Queen Salote Memorial Hall at Nuku'alofa. Members of the public paid,
and the 25 members of TBBF did not have to pay, for use of the specialised
body building equipment (the equipment) in the gym. He says that Onodera
has terminated the partnership by taking over management of the gym and
he seeks orders:
(i)

that Onodera provide documents and a full accounting of the
partnership; and

(ii)

that a receiver be appointed to wind up the affairs of the
partnership,

(b)

TBBF claims that it is the owner of the equipment used in the gym and that
they be ordered to be returned to its possession and control.

T he defence
[2]

Onodera disputes both claims of the plaintiffs. He says that:
(a)

the equipment were and are his own property; and

(b)

there was a partnership with Nau but it was a 80/ 20 partnership with
himself having 80, and that partnership was terminated by consent and that
the gym was then and is now solely his own business.
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The issues
(3]

The questions to be decided in this case are:
(a)

who owns the equipment?

(b)

was the partnership 50/ 50 or was it 82/ 20?

The evidence as to ownership of the equipment
(4]

The equipment were provided in two shipments, the first being from Australia and
the second being from New Zealand.

The first shipment
(5]

Talai and Onodera were friends. They had known each other for many years. Talai
was president of TBBF and Onodera was president of TBBA, which is Tonga Body
Building Association, an incorporated body in New Zealand.

(6]

In August 2016, Nau and a team from TBBF attended and competed in the South

Pacific

atural Physique and Fitness Championship which was held in Auckland.

Onodera advised

au to ask a Mr. Paul Graham for donation of the specialised

body building equipment necessary for body building to be made to TBBF so that
TBBF would have the proper equipment for its members. Mr. Graham was the
vice-president of the South Pacific and Oceania for the International Federation of
Body Building (IFBB) and he was based in Sydney.
[7]

On 29 August 2016,

au and Onodera met with Mr. Graham and representatives

of IFBB for the pm-pose of having TBBF as IFBB's affiliate in Tonga and which
Nau acknowledged he would put to his board of directors upon his return to
Tonga. And as advised by Onodera, Nau asked Mr. Graham for help to TBBF by
donating the specialised equipment for body building so that Tonga would ably
compete in the IFBB's competitions. The request was accepted by Mr. Graham and
he agreed to donate the equipment to TBBF.
[8]

On 5 September 2016, the General Secretary of the IFBB, a Mr. William Tierney
wrote to Nau, in

au's capacity as president of TBBF, to inform him that the

TBBF has been provisionally recognised by the International Federation of Body
Building and Fitness as the national federation in Tonga, and that full recognition
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would be granted by the IFBB at its AGM. He also extended the invitation by the
president, Dr. Rafael Santonja, of IFBB to Nau, personally, to attend the 2016 IFBB
International Congress at Benidorm, Spain, on 4 November 2016 during the IFBB
World Championships from 3 to 7 November 2016, and informed him that IFBB
would provide the airline ticket and hotel accommodation for Nau to attend.

At

the same time, he informed Nau that the gym equipment promised by Mr. Graham
would still be provided to TBBF.
[9]

Upon the return of Nau to Tonga, he put the proposal of TBBF's affiliation with
IFBB to the Executive Board of TBBF and the Board approved it. He also
informed the Board of the gift of the equipment and the Board was pleased to
accept it.

[10]

TBBF received full recognition from the IFBB on 4 November 2016.

[11]

On 14 December 2016, Carole Graham, wife of Paul Graham, emailed Nau that the
equipment would be ready in the following week and for

au to arrange for a

container to be brought to Mr. Graham's warehouse in Sydney for the equipment to
be loaded into it. She attached an email from the freight company in which it
quoted AUD$5,300 for a 20 ft container and AUD$8,800 for a 40ft container for
shipment from Sydney to Nuku'alofa and confirmed that Nau was to arrange for
payment of the relevant freight.
[12]

TBBF had no money to pay for the freight of the equipment and Nau asked
Onodera if he would pay for it, and could he go to Sydney and provide a container
and pack the equipment into it and send it to Tonga. Nau had always asked
Onodera for financial help for himself and Onodera always helped him out and this
was another time he asked Onodera for his help, for the wellbeing of TBBF.
Onodera agreed.

[13]

On the same day,

au emailed Carole Graham that Onodera would come over

from New Zealand and attend to the shipment of the container of equipment when
the equipment were ready.
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[14]

On 24 December 2016, a Mr. Mark Stewart, for and on behalf of Mr. and Mrs.
Graham, emailed both

au and Onodera that the equipment were ready and for

au and Onodera to arrange for a container to be delivered to load them into and
to arrange for shipment to Tonga.
[15]

On 4 January 2017, a draft of a proposed email from Nau to Mr. and Mrs. Graham
was sent from Nau to Onodera at 4:12 pm to the effect that due to financial
difficulty of TBBF, Onodera was willing to pay for the expenses of shipment of the
equipment and that he wanted a letter from Mr. and Mrs. Graham that the
equipment were to be in Onodera's name in order to secure the repayment by
TBBF of his expenses.

[16]

On the same day, at 7:3lpm, Onodera emailed Nau a redraft by him of the
proposed email from Nau which was to read as follows (as relevant):
"Due to lack of financial funding for shipping to Tonga, I have asked Masa
(Onodera) to help with this.
To finalise this please may I get a letter from you confirming and naming
Masanao Onodera as the owner and recipient of the gifted gym equipment.
This is essential for finalising shipping and customs details etc.
This email is the evidence from myself for you both that I am fully aware of
transfer of ownership."

[17]

In the evening of the same day at 11 :57pm, Nau emailed Onodera and stated: "OK

Masa".
[18]

In his evidence,

au stated that he did not agree to the draft that Masa had sent (at

7:31 pm) and that he did not send the proposed email to Mr. and Mrs. Graham at
all. But Onodera stated that they did agree on that draft before he went to Australia

to arrange for shipment of the equipment.
[19]

Onodera stated in his evidence that when he arrived in Australia, he telephoned the
Grahams and then took a taxi to the warehouse where the equipment were. Mr.
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Graham met him there and he found that they had already packed the equipment
into a container, and that they picked out a few more items from Mr. Graham's
stuff to fill the container. The container was then locked and the shipping company
was called to pick it up.
[20]

He said that they then went to lunch and he thanked the Grahams for their
generosity and that they thanked him for doing what he did. He said that it was then
that he talked with the Grahams that the equipment be in his name because of the
expenses he had to pay and that the Grahams agreed that the equipment be in his
name.

[21]

The container was 20 ft and it costed AUD$5,459.00 to ship it to Tonga, and it was
shipped and consigned to Masanao Onodera, Ma'ufanga, Nuku'alofa, Tonga. The
documents were dated 6 January 2017 . Onodera paid for all costs of shipment of
the equipment. The consignor was stated to be Paul Graham.

[22]

On 22 January 2017, Mr. and Mrs. Graham emailed Onodera as follows:
"Dear Masa,
This email is to inform you

~at

the gym equipment that we have sent to

you via a container leaving Sydney on 25th January 2017 on the vessel
Kiribati Chief has now left our warehouse.
The equipment is donated to you, Masa Nao Onodera, to assist in the
development of the athletes of IFBB Tonga so as to help them achieve great
results in their training to compete on the IFBB stage and for a healthy
lifestyle for the people of Tonga.
The equipment is donated to you from us, the owners of the equipment,
Paul and Carole Graham IFBB South Pacific.
Wishing you every success in the setting up of the gymnasium in Tonga and
please do not hesitate to contact us if we can help you further.
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Kind regards
Paul and Carole Graham."
[23]

On 27 January 2017, Onodera emailed Nau and fotwarded the packing list of the
contents of the container. It stated that the list was for Masanao Onodera and it was
packed and signed by Masanao Onodera. It stated that all the equipment listed (total
of 97 pieces) had a total value of $1,000.

[24]

On 13 February 2017, Onodera emailed Nau and fotwarded a letter from himself to
"To Whom It May Concern" re: Shipment of container no. FCIU 355 3421 from
ew South Wales Australia to Tonga on vessel Tropical Islander VII6, with shipper
being Paul Graham and consignee being Masa:iao Onodera, and stated:
"Please be .informed that I, Mr. Masa Onodera, and the official consignee
for the shipment of the above mentioned container from New South Wales,
Australia to Tonga.
The container contains gym equipment that was gifted by Mr. Paul Graham
of Australia to the Tonga Body Building Federation (TBBF) for the
advancement of the body building sport in Tonga. I was asked by Mr.
Talaiasi

au, the TBBF President, to travel to Australia to prepare the

container and the relevant documentation for the shipment.
I am requesting your kind assistance .in changing the consignee to Mr. Nau
who is responsible for releasing the container in Tonga. Any questions or
concerns pertaining to this matter can also be directed to him."
[25]

That letter was a confirmation by Onodera that the equipment were gifted by Mr
and Mrs. Graham to TBBF and that they were in fact being consigned to TBBF
instead of himself such as the shipping documents showed.

[26]

The reason for that change of position by Onodera was because a substantial
payment of consumption tax of some $12,000 was payable at the wharf in Tonga in
respect of the equipment unless the equipment in fact belonged to TBBF and that
TASANOC (Tonga Amateur Sports Association and National Olympic Committee)
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recommended that there be no duty, port and service tax and consumption tax
levied thereon.
[27]

That letter of Onodera was forwarded to TASANOC and TASANOC by letter
dated 16 March 2017 recommended to the Collector of Customs that such duty and
taxes be not payable. That recommendation was accepted by the Collector of
Customs and the said duty and taxes were waived and the container of equipment
was released to Nau.

. [28]

In explaining why he had sent that letter of 13 February 2017, Onodera stated in

paragraphs 39 to 42 of his brief of evidence as follows:
"All of the letters signed by me with regard to the release of the container
and the taxes payable and seeking the assistance of TASA was on the advice
given by Talai (Nau) and the broker.
I did not pay much attention to it as I was busy and relied on Talai to have
things taken care of.
He told me that the letter would mean that CT would not be payable. He
said that God was in this and that it was a small way that TBBF could help
the business. I was grateful for the help.
Now I realise it was all to create a way to claim the equipment was owned
by TBBF without having spent a penny on getting it to Tonga."
[29]

au on the other hand, stated the following in paragraphs 32 and 34 of his brief of
evidence:
"The letters from Masa and TASA enabled the gym equipment belonging to
TBBF to be cleared into Tonga and into TBBF's possession without any
duty being paid.
I say categorically that Masa was well aware that the duty exemption would
not have been available on the equipment if the equipment had belonged to
Masa personally. Masa signed the letter confirming that the equipment
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belonged to TBBF freely and willingly in order for duty exemption to be
obtained and for the equipment to be released to TBBF."
[30]

I accept the evidence of
(a)

au

that he had not sent the proposed email that he had told Onodera was OK
to Nil. & Mrs. Graham to change the ownership to Onodera. If he had sent
it, Mr. & Mrs. Graham would have given their letter of gifting the
equipment to Onodera when they went to lunch in Australia or had told
him that they had received the said email. Onodera had to ask Mr. & Mrs.
Graham himself, whilst they were having lunch, to have the equipment in
his name because Nau had not sent the proposed email. That confirmed
that Nau did not consent, for TBBF, to reject the gift of the equipment
from the Grahams and that they be given to Onodera instead.

(b)

that Onodera never showed the email of Mr. & Mrs. Graham of 22 January
2017 (paragraph 22 above) to

au until 15 March 2017 to prove his claim

of ownership of the equipment, after the equipment was already cleared
from customs in Tonga. Nau was strongly cross-examined that he had been
aware of it before then but he maintained that he was not and I believe him.
[31]

I do not accept the evidence of Onodera that he "did not pay too much attention
to" the letters that he signed as he stated in paragraph 40 of his brief. As I read the
letter dated and signed by Onodera on 13 February 2017 (para 24 above), it is so
perfectly and properly worded in English that only Onodera could have written it.
He does not say that someone else wrote it and that he only signed it - such as he
would do if he did not pay too much attention to it. On the contrary, the letter
properly and correctly described that the equipment had been donated by the
Grahams to TBBF and that Nau, as President of TBBF, had asked him to go to
Australia and attend to tl1.e container and the documentation of the shipment of the
equipment to Tonga. He had not misrepresented anytloog in that letter. He had
carefully and correctly worded it as his document which indeed it was.
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[32]

More importantly, that letter was in accordance with what Nau stated he had
understood the position to be, that the equipment were TBBF's and that Onodera
was only in Australia to arrange shipment thereof to TBBF in Tonga, and that he
was therefore surprised when the shipping documents came in Onodera's name.

[33]

There are two further reasons why I consider that the equipment in this first
shipment were tl1e properties of TBBF. Firstly, Onodera represented, by the letter
of 13 Febrna1y 2017, that the equipment shipped from Australia were the property
of TBBF, that they had been gifted by the Grahams to TBBF, and tl1at his name
was stated in the shipping documents as consignee was only because he was
attending to preparation of the shipment in Australia. He stated in tl1at letter that
the consignee of the shipment should be TBBF, not Masanao Onodera, as stated in
tl1e shipping documents. Onodera intended that TASANOC in Tonga would
believe that the contents of that letter were true and that TASANOC would
recommend to tl1e Collector of Customs that the equipment be exempted from
customs duty and consumption tax because they were being imported by TBBF for
its use for the pm-pose of sport and health of the people of Tonga, and not for the
purpose of a private business for profit and benefit of only himself and Nau.

[34]

Because of that representation, TASANOC believed Onodera and it wrote on 13
February 2017 and represented to the Collector of Customs, that is, Government,
tl1at TBBF's equipment were sports goods (not business or commercial goods) and
were exemptable from duty and tax in accordance with the long standing Privy
Council decision of 29 June 19 87.

[35]

And because of TASANOV's representation in that letter, Government exempted
the equipment from customs duty and consumption tax. That exemption was based
upon tl1e fact, as represented by Onodera in his letter of 13 February 2017, that the
equipment were the property of TBBF.

[36]

Onodera now says tl1at tl1at representation he made was not true and that he only
made it so that the consumption tax did not have to be paid and that he had not
intended to give ownership of tl1e equipment to TBBF.
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[3 7]

This Cow:t has to decide the question of ownership of the equipment in this first
shipment according to the evidence and that claim of Onodera cannot be accepted
as evidence because he in fact made that representation and that representation was
acted upon to the loss of Government in the amount of consumption tax it would
have collected in respect of the equipment. S.103(1) and S.103(2) of the Evidence
Act both prohibits Onodera from claiining such evidence. They provide as follows:
"103.(1) If a person by his words or conduct wilfully endeavours to cause
another to believe in a state of things which the first knows to be false, and
if the second believes in that state of things and acts upon his belief, he who
knowingly made the first statement is estopped from averring afterwards
that such a state of things did not in fact exist.
(2) If a person, either in express terms or by conduct, makes a
representation to another of the existence of a certain state of facts which
he intends to be acted upon in a certain way, and it is acted upon in that way
in the belief of the existence of such a state of facts to the damage of him
who so believes and acts, the first is estopped from denying the existence of
such a state of facts."

[38]

I therefore cannot accept the claim by Onodera that the equipment in the first
shipment were not the property of TBBF, because he had represented that they
were and the consumption tax was exempted because he had represented that they
were.

[39]

The second reason I find that the equipment m this first shipment were the
property of TBBF is this. The equipment were gifted by the Grahams, Mr. Paul
Graham and Mrs. Carole Graham, to TBBF. It was initially made verbally by Mr.
Paul Graham at the meeting in Auckland on 29 August 2016. It was confirmed in
writing by Mr. William Tierney for Mr. Paul Graham in his letter to

au (as

President of TBBF) of 5 September 2016, and by the email of Mrs. Carole Graham
to Nau of 14 December 2016. At the time of those statements, the equipment had
not been specified, let alone set aside or appropriated as the specific equipment that
were being gifted.
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[40]

But on 24 December 2016, the equipment were identified, set aside and made ready
by Mr. and Mrs. Graham because Mr. Mark Stewart, for Mr and Mrs. Graham,
emailed

I

au and Onodera that the equipment were ready in the warehouse in

Sydney and for Nau and Onodera to arrange for a container to be delivered there
for the equipment to be loaded into it.
[41]

The evidence did not say how the container came to be delivered to the warehouse
but in Onodera's evidence, he stated that when he arrived at the warehouse in
Sydney, a container was already there and the equipment (or most of it) had already
been packed into it and he and Mr. Graham put a few more equipment in from Mr.
Grahams other equipment to fill up the container. After they did that, the container
was locked up and Onodera called the shipping company to pick the container up.

[42]

Right there and then, the equipment were in Onodera's possession and delivery and
possession and ownership of all the equipment in the first shipment passed to and
vested in TBBF by way of gift from Mr. and Mrs. Graham to TBBF, because
Onodera was at that moment the agent of TBBF and he was there to take delivery
of the gift of the equipment from the Grahams for TBBF. It is the law that a gift is
complete upon the delivery and hand over of the tlllilg gifted.

[43]

The purported subsequent gift of those same equipment by the Grahams to
Onodera whilst they were having lunch afterwards and by way of the email sent by
the Grahams to Onodera on 22 January 2017 (Refer para. 22 above) was ineffective
and invalid because the ownership of the equipment had already lawfully vested in
TBBF when the lock on the container was snapped locked on it, as stated above, on
or about 6 January 2017, the date of payment of the cost of the freight to Tonga by
Onodera.

[44]

I therefore find, on the evidence, that the equipment which were shipped from
Australia in the first shipment were and are the lawful property of TBBF, and that
their exemption from custom duty and consumption tax was quite in order because
they were TBBF property and they were being imported for the purpose of the
sport of body building in Tonga.
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The second shipment
[45]

The rest of the equipment in dispute came in the second shipment which was from
Auckland. It arrived in early March 2017. Onodera stated in his evidence that he
had told

au that the gym would need more equipment even before the first

shipment arrived and so he went and purchased the additional equipment himself
but that he shipped them as coming from himself and TBBA in New Zealand to
TBBF in Tonga, in order that, like the first shipment, it would be exempted from
duty and tax. He sent Nau an email on 13 March 2017 which read as follows:
"Tonga Body Building Association
6 Reeves A venue
Papatoetoe
Telephone 027 278 6164
Email: masaonodera1O@hotmail.com

9 March 2017
To Whom It May Concern
Re: Shipping Container CXSU 1087 489 from Auckland to Tonga
Shipper:

Masanao Onodera/ Tonga Body Building Association
Z (TBBANZ)

Consignee:

Talaiasi

au/ Tonga Body Building Federation (TBBF)

Please be advised that this container contains gifted gym equipment to the
Tonga Body Building Federation to aid in enhancement, promoting the
sport and healthy living.
Please let me know if you have any queries.
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Thank you
Yours Sincerely
Masanao Onodera
(Signed)
Masanao Onodera
President."
Also sent on same day, 13 March 2017 was a list of the equipment and contents of
the container.
[46]

That letter and list were provided to TASANOC by Nau and TASANOC by letter
dated 16 March 201 7 wrote a letter to the Collector of Customs and confumed that
the equipment shipped had been donated to TBBF and requested the exemption
thereof from duty and consumption tax. Because of that letter, the equipment were
exempted and they were released to Nau for TBBF without payment of duty or
consumption tax, as with the first shipment.

[47]

Onodera however did not produce any receipt or proof of payment by him for the
equipment, despite being aware that such evidence was needed. He said that all the
equipment from New Zealand were purchased by him personally and not by TBBA
and that he had bought and shipped them for himself and not TBBF at all. He said
that he had sent pictures of them to Nau and that Nau advised him to consign the
container to TBBF so that the duty and tax would be exempted like the first
shipment and that was why he sent the letter of 9 March 2017 on 13 March 2017.
au on the other hand stated in his evidence that Onodera had told him that the
equipment were being donated by TBBA to TBBF.

[48]

When cross-examined by Mrs. Stephenson on that letter, Onodera stated that the
Board of Tonga Body Building Association of New Zealand (of which he was
president) did know of the letter and that it authorised him to sign and send it to
au to submit to TASANOC for the pm-pose of exempting the equipment from
duty and tax.

14

[49]

I find that evidence of Onodera unbelievable. If, as he says, he bought the
equipment himself personally (with his own money), then he had absolute
ownership, control and right to dispose of them as he pleased. Yet, he says that he
had a letter drawn up on TBBA's letterhead (dated 9 March 2017) which stated that
the shipper of the equipment in the container specified in the letter was:
"Masanao Onodera/ Tonga Body Building Association NZ
(TBBA Z)."
and it was to be signed by himself as president of TBBA, and stating in the letter
that the equipment being shipped had been gifted to TBBF. If the equipment were
Onodera's personal property, as he claims, why was it that TBBA of New Zealand
was named as shipper and purported owner jointly with Onodera? It was not a
requirement for exemption from duty and tax in Tonga that the equipment be sent
from another organisation overseas. That is significant because with the first
shipment, the shipper was stated to be "Paul Graham" (Refer P. 10). Why could not
tl1e second shipment have simply had tl1e name of the defendant "Masanao
Onodera" entered as shipper like Paul Graham's name in the first shipment without
TBBA's name being on it as shipper as well?

[SO]

Secondly, why was it that Onodera had to show tl1e draft letter to the Board of
TBBA and ask for its approval for him to sign and send it to Nau in Tonga, if the
equipment were his own property which he had personally purchased like he had
stated in his evidence? Onodera has failed to justify it. Instead, it tends to show why
Onodera has not produced any receipt of payment by him for purchase of the
equipment.

[51]

I therefore do not accept his evidence that the equipment in the second shipment
were his own property. I accept the evidence of Nau that Onodera told him that tl1e
equipment were being gifted by TBBA to TBBF. The said letter confirmed it. And
Onodera, and TBBA, are estopped from denying the truth of that letter by S.103 (1)
and S.103 (2) of the Evidence Act.
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[S2]

I therefore find the equipment in the second shipment were and are the property of
the second plaintiff.

Was the Partnership 80/20 or Was it 50/ 50?
[S3]

The other question to be decided is was the partnership between the first plaintiff
and the defendant an 80/ 20 partnership in favour of the defendant, such as he
claims, or was it SO/ SO, such as is claimed by the first plaintiff?

The evidence
[S4]

It is not disputed that there was a partnership between the first plaintiff and the
defendant for the operation of a body building gym business for profit, that that
partnership has ended and that an accounting be taken of the funds and assets of
the partnership. What is disputed, for the purpose of distribution of profit, or
liability, is the sharing of that profit or liability- 80/ 20 or SO/ SO?

[SS]

It is also not disputed that all funds provided for set up and start off of the business
were provided by the defendant and that the first plaintiff was to receive no salary
or wage and had to look after the day to day mnning of the business. It is also not
disputed that all expenses personally paid for by the defendant relating to both
shipments of the equipment be repaid to the defendant from the business.

[S6]

The partnership business started on or about 1 April 2017. It was called Omega
Gym . It utilised the equipment (with the consent of TBBF) for use by members of
the public at a charge per day or per month and by the members of TBBF for free.
It was situated in an area inside the Queen Salote Memorial Hall in

uku'alofa at a

monthly rent of $800. Two employees were employed to attend to it with the
supervision thereof by Nau.
[S7]

Nau says there had been no discussion or agreement between him and Onodera
that Onodera would have a larger share of the business. He said that they had made
all the arrangements to get the gym ready on the basis that they were to be equal
partners in the business, and that he refused to agree to an 80/20 partnership, in
favour of Onodera, when Onodera proposed it in an email of a draft letter to the
Ministl.y of Labour and Commerce dated 30 March 201 7. The letter was as follows:
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"Ma'ufanga
NUKU'ALOFA
30 March 2017
Ministry of Labour & Commerce
uku'alofa
To Whom It May Concern
This is to confirm that Omega Gym is a partnership owned gym.
Omega Gym is an own ed partnership between Talaiasi Nau 20 percent and
myself Masanao Onodera 80 percent.
Malo 'aupito
Yours sincerely
(Signed) Masanao Onodera
Masanao Onodera
[58]

Talaiasi Nau."

Nau says that not only did he not sign that letter, but he did not forward it to the
Ministty of Labour & Commerce at all.

[59]

I however do not accept that evidence of Nau. I prefer the evidence of Onodera
when he stated in paragraph 62 of his brief of evidence that he had asked Nau
about the registration of the business when he got back to Auckland and that Nau
had told him that the Ministty (of Labour & Commerce) wanted a letter from him
(Onodera) stating the shareholding in the gym and that he (Onodera) wrote and
sent a letter to Nau stating the shares at 80/ 20 in bis (Onodera's) favour. That is the
above quoted letter dated 30 March 201 7.

[60]

Support for that is found in a facebook message from Onodera to Nau which said:
"Lai (Nau) was there any other thing required from Labour or was it only the
letter." (Lai na'e toe 'iai ha me'a fiema'u he labour pe koe tohi pe), and by Nau's
response: "Only the letter" (Iohi pe). Onodera responded to that by stating "Ohk
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lai (Nau) send me name of gym and of labour later to send the letter over thanks."
(Ohk lai toki mono mai hingoa gym moe labour ke ai atu tohi malo).

au

responded to that by the subsequent message: "Omega Gym, Ministry of Labour &
Commerce. Those are the names Masa (Onodera)." (Omega Gym, Ministry of
Labour and Commerce. Hingoa ena Masa).
[61]

The followillg facebook messages further support Ondera's evidence:
"03/ 30/ 2017 8:48am.
Morning Masa as soon as the letter is done send it and I will drop it off.
(Morning Masa, maau pe tohi kataki mono'i mai keu vilo drop)."
"It has been sent to your email Lai thanks" (Koena 'osi mono atu ki ho
email lai malo).
"03/ 30/ 2017 10:53am
OK Got it" (OK Eni Mau).
"03/ 30/ 2017 3:45pm
Lai has the letter been dropped off to Labour later when you can take a
photo of the water tank above the gym and send it thanks."
(Lai nae lava hono tuku tohi kihe labour toki faingamalie pea ke faita mai foi
tangike vai olunga he gym malo.)
'Yes Masa already dropped it off inspection early tomorrow morning they
come at lOam." (Io Masa 'osi drop sivi auhu Nau Ha'u he 10 pongipongi).

[62]

The letter was in fact received by the Ministry of Labour and Commerce because
the CEO of the Ministry, Edgar Cocker, confirmed in his evidence that the Ministry
did receive it, although no note was written or stamped on it as to when it was
received or who lodged it.

[63]

The business Omega Gym was duly registered the following day, 31 March 201 7
with the Owners being Nau and Onodera, and Nau immediately sent the certificate

to Onodera at 11 :39 am to which Onodera responded: "Thank you Lai when ready
you bless it so it can be opened."
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[64]

It is hue that the letter (of shareholding of 80/ 20 dated 30 March 2017) was signed
by Onodera but not signed by Nau despite the presence of his name for his
signature on the letter, but Nau did not disagree with it and raised no objection that
he was to have only 20%. There was no evidence that he ever disputed that
shareholding. On the contra1y, I accept that he himself or someone on his behalf
went and lodged that letter with the Ministry of Labour and Commerce and thereby
acknowledged to the Ministry that he was agreeable to the contents of that letter,
and as a result the Ministry registered the business as being so jointly owned by the
two of them.

[65]

From that day until August 2017, a period of 5 months during which tl1e business
traded, he never once informed Onodera that the business was anytlling but 80/ 20
owned in favour of Onodera. He thereby by his conduct represented to Onodera
that tl1e business was own by them 80/ 20 in favour of Onodera.

[66]

By his conduct, Nau is estopped by S.103 (1) and S.103 (2) of the Evidence Act from
denying that he had agreed that the partnership be 80/ 20 in favour of Onodera.

[67]

Accordingly, on the evidence, I find tl1at the partnership was 80/ 20 in favour of the
defendant, Onodera.
Orders

[68]

Therefore, for the foregoing reasons, I make the following orders:
(a)

All the equipment which were shipped from Australia and from New
Zealand (in the above stated first and second shipments) were and are the
lawful property of the second plaintiff, Tonga Body Building Federation,
and they are ordered to be returned to its possession and control.

(b) The partnership business between the first plaintiff and the defendant
named Omega Gym which ran from about 1 April 2017 until about August
201 7 was owned by the first plaintiff 20% and by the defendant 80% .

(c) The first plaintiff and the defendant shall, within 30 days from the date of
these orders, agree on an accountant to prepare the final account of the
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partnership during the period of its existence namely from 1 April 201 7 to
August 2017.
(d) The accountant shall also prepare the final account of the business which
carried on after the partnership ended, and in particular show:
(i)

all expenses (verified by appropriate receipts) which the defendant
paid in respect of the equipment shipped from Australia and New
Zealand, and

(ii) all payments made from the business to the defendant and the
reasons therefor, and

(iii) what debt is owed, if any, by the second plaintiff to the defendant in
respect of those expenses of the defendant for the equipment.
(e) The first plaintiff and tl1e defendant shall provide to the accountant all
documents held by them relating to the business as well as access to the
infonnation regarding the partnership bank account for the purpose of such
final account.

(f) The costs of the accountant shall be borne by the first plaintiff 20% and the
defendant 80%.

(g) The defendant shall pay 80% of the costs of the plaintiffs

rn these

proceedings to be taxed if not agreed.

NUKU'ALOFA: 4 April 2019.
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