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RULING (BY CONSENT)
[1]

The hearing of this appeal was set down by agreement on 25 March
2020 to be held on 1 May 2020. Mrs. Tupou was unable to attend on
the hearing date due to illness, but Mr. 'Aho attended and advised
that the appeal would not be opposed and that he and Mrs. Tupou
would file a joint memorandum to that effect by 8 May 2020.
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[2]

On 8 May 2020, Mr. 'Aho filed a memorandum outlining the case laws
on self-defence, and submitted that despite the defence of selfdefence being raised by the appellant at the trial, the Magistrate
failed to follow those laws and to state his reasons for holding that the
defence of self-defence did not apply in the facts of this case. He
accordingly conceded the appeal on behalf of the respondent.

[3]

On the same day, Mrs. Tupou filed her consent to and agreement with
that memorandum, and she submitted that this Court orders that the
convictions and sentences of the appellant be quashed. Mr. 'Aho has
not objected to that.

[ 4]

However, I still have to decide, on the facts and the laws, whether or
not the Learned Magistrate erred, despite the submissions and
concession made for the respondent that the Learned Magistrate
erred.

[5]

I agree with the submissions of Mr. 'Aho as to the laws on selfdefence. He refers to Palmer v The Queen [1971] AC 814 where the
Privy Council (UK) stated:
"The question to be asked in the end is quite simple. It is
whether the accused believed upon reasonable grounds that it
was necessary in self-defence to do what he did. If he had that
belief and there were reasonable grounds for it, or if the jury is
left in reasonable doubt about the matter, then he is entitled to
an acquittal."
And the burden of proof is not on the accused but on the prosecution
to disprove self-defence. The Court of Appea l of Tonga has said so in
the case of Azue!o v R [2009] Tonga LR 149 at 154:
"The prosecution must eliminate any reasonable possibility that
the accused acted in self-defence. It must disprove self-defence
and must do so beyond all reasonable doubt. "
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[6]

I have studied t he transcript of the trial before t he Learned Magistrat e
and his judgement in this case very carefully, and repeated ly, in an
effort to find his findings as to the facts and of the facts upon whi ch
he held that the prosecution had disproved and eli minated t he
defence of self-defence which the accused had ra ised, namely, t hat
(a)

he had punched and damaged the window of the car in order to
stop the comp lainant driver, Seini, from running him over with
the car, and

(b)

that he had punched Seini in the face to stop her from running
him over with the ·car,

but to no avail. I just could not and cannot find any justi fica tion in his
judgement for convicting the appellant of the t wo charges of willful
damage and of assau lt when there were evidence of self defence as
pleaded in the said defences.

[7]

I accordingly agree with both counsels' submissions, and I order that
the appeal is allowed and that the convictions and sentences of t he
appellant for both offences be quashed.
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