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[1] Mr. Edwards brought an action in the Magistrate's Court for damages 

alleging that he had been defamed by the respondents in an article 

published in the Kele'a newspaper on 9 January 2012. In a ruling of 29 

May 2012 the Magistrate dismissed the claim. The Magistrate held that 

Mr. Edwards was not defamed and that in any event the respondents had 

a defence to the claim of qualified privilege under s. 10 of the Defamation 

Act. Mr Edwards appeals from the Magistrate's ruling. 

The issues 
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[8] The article was lengthy and spread over more than one page with sub­ 

headlines for a range of topics all concerned with the primary avowal that 

[7] The sting of the article was that Mr. Edwards was unfit to hold office as a 

Minister because he sheltered criminals and was a law breaker himself. 

The Minister of Justice has become a hiding place for some law 

breakers. 

[6] The article was published in the Kele'a on 9 January 2012 under a 

headline that reads: 

[5] The first respondent was the publisher of the Kele'a newspaper. The 

second respondent was the editor of the Kele'a. The third respondent was 

a People's Representative, the founder of the Kele'a and the author of the 

article that is the subject of this appeal. 

[4] Mr. Edwards is a prominent lawyer and has been a Minister m 

Government. 

The parties and the article 

[3] The issue is whether the Magistrate was correct to find that the 

respondents had a defence of qualified privilege. If not, the appeal must 

be allowed and I will have to consider what other orders should be made. 

[2] Mr. Niu, who appeared for the respondents on the appeal but not in the 

Magistrate's Court, concedes that the article defamed Mr. Edwards. He 

also accepts that the respondents cannot rely on the defences of truth (s. 

14 Defamation Act) or fair comment (s. 12 Defamation Act). 
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3. Have amendments been made to Clause 109 of the 
Constitution as opposed to the unlawful acts exercised on the 
areas prohibited by law? 

2. If you were the one who permitted him, what law gives you 
the power to permit the Police Minister to continue filling the 
said beach frontage at Fanga'uta? 

1. Who gave the Minister of Police (Clive Edwards) the 
permission to continue filling the Fanga'uta beach frontage 
located at Halaleva, while there is a Cabinet decision 
prohibiting the continuation of filling the said areas? 

After frequently raising the issue of the frequent breach of this 
section, the Government has not taken any action, during the time 
Clive Edwards was Minister of Police. It reached a point, where I 
wrote a Question Paper to the Lands Minister, Lord Fakafanua 
(Question Paper Number 12, 1997) with the following questions. 

1. In 1997, when Clive Edwards was Minister of Justice he did act 
unlawfully and unconstitutionally contrary to section 109 of the 
Constitution, and is breached to date, no legal action has been done to 
free him and others. 

With respect, I wish to submit recommendations which would assist 
with the administration of the new Government. The reasons for 
recommendations are based on the right which people have, to know 
about the backgrounds of those whom they elected to govern and 
make decisions for them. 

[9] At page 5 of the Kele'a was the following: 

Mr. Edwards was unfit to be a Minister. I will set out in full below the 

material parts of the article that include the defamatory imputations that 

Mr. Edwards objects to. 
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Due to the Minister breaking the law, it encouraged others to 
continue breaking the law and the breach of Clause 109 of the 
Constitution. I had frequently reminded that a Bill is in effect to 
amend Clause 109 for the purpose of legalizing the actions of those 
who have built on the areas prohibited by Clause 109, which was 
delayed so work could be done. When Clive became Police Minister, I 
frequently raised this issue in Parliament so actions would be done in 

Land fill has not been permitted. 

I give my reply to your Question Paper Number 12 of 1992. 

Respectfully, 
Signed Hon. Fakafanua 
(Minister of Lands, Survey and Natural Resources) 

Dear Sir, 

The Lands and Survey Minister's reply to 'Akilisi Pohiva's Question 
Paper. 

S.' Akilisi 
Member of Parliament 1 of the People ofTongatapu 
Parliament of Tonga 

Respectfully 
Signed S.'Alcilisi Pohiva 
(MP 1, Tongatapu) 

Honorable Minister please note, that there were people who had 
started building and filling the prohibited areas, but have stopped 
due to the Cabinet decision. Not only that but Clause 109 of the 
Constitution is still in effect which prohibits any erection or building 
on the land. 

4. Are the areas prohibited by Clause 109 still leased out 
despite the Cabinet decision banning such action? 
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All of the goods appeared on the Search Warrant of the Investigation 
Unit (CID) and was submitted to the Minister of Police, Clive 
Edwards. The question is, did the Police conduct their investigation 
with due diligence regarding the information disclosed in the Search 
Warrant of the Police Ministry in relation to the Government goods 
found at Ming Chen Tsay's residence. Publication was repeatedly 

3) 2 Stamps of the Civil Aviation Department (Departure) and 
(Arrival) to Tonga. 

2) Stamp of the Court of Tonga 

1) Stamp of the Immigration Department (Immigration Control of the 
Government of Tonga) 

In 1993 at the time Clive was Minister of Police; the Investigation 
Division (CID) of the Ministry of Police entered Ming Chen Tsay's 
residence and found goods belonging to the Government as shown 
below; 3 Tongan Protected Passports and others. These are passport 
numbers 000100, number 102857 and number 695209. A blank 
Protected Passport was also found (yet to be filled). Other goods 
excluding the above mentioned were also found, which included goods 
for Immigration as mentioned below. 

Police and Ming Seng Tsay 

· [10] At page 10, the following appeared in the Kele'a: 

relation to Clause 109 and as of today no action has been taken. You 
should take note that there is a Cabinet decision that prohibits filling 
and building on the area, pending amendment of Clause 109. 
However, the Minister's personal needs were more important to him 
than the rule of law. And that his breach of the law has become a 
custom which others who have buildings at Fanga'uta have followed. 
Clive Edwards' residence being situated at Fanga'uta is unlawful and 
continues to be to this day. 

4) Stamps of the Civil Aviation Departments of Fiji and Samoa. 
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Why did you malign me for? 
It is possible that it was wrong, it is clear that this often 
happens in Newspapers. 

Clive: 
Pohiva: 

Clive: The focus of your article was that during the time that 
Clive Edwards was the Minister of Police in 1993, these 
things happened but do you admit that he was not the 
Minister of Police? 
Yes Pohiva: 

[11] I am satisfied that the article was factually incorrect in a number of 

respects. Mr. Pohiva and Mr. Tapueluelu accepted that this was so. 

What follows is an extract from the transcript of the cross-examination of 

Mr. Pohiva highlighting errors. There is a very similar extract in the 

transcript from the cross-examination of Mr. Tapueluelu. 

It is significant that this information be published as the general 
public has a right to know the background of a person that they have 
elected to become a Cabinet Minister for the Government of Tonga. I 
will continue in the next publication. 

However, it appeared in the Chronicles of January 1998 that the 
Minister of Police gave orders to discontinue any legal action 
concerning the passports. It raises a question, how can an order for 
discontinuance be made if Ming Cheng Tsay's was charged with a 
criminal offence? It is important for me to state that Clive Edwards 
acted for Ming Chen Tsay in some of his court cases in the past. In the 
records of the Ministry of Finance, the Inland Revenue Department 
issued an order that Tsay should pay one million as debt owed to the 
Government; Clive Edwards represented Ming Chen Tsay. 

done by Kele'a as well as questioning the actions that were carried 
out regarding goods of the Government that were unlawfully kept at 
Tsay's residence. 
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It is wrong to say that he handled court cases for Tsay? 

Yes but what I meant was 2005. 

It is wrong that the search warrant was submitted to him. 

Yes 

It is wrong because he was not the Minister at that time. 

Yes. 

On the face of the article whilst he was Minister of Police, 

I am only trying to clarify this and you can carry on. The 

year 1993 is wrong but the year 1996 is correct? 

Yes. 

Is it wrong to say that the search warrant was submitted 

to him? 

That was a reference to the Minister at that time. 

The year 1993 is wrong, it is not 1993, he was not the 

Minister then? 

Yes, he was not the Minister at that time. 

You have just been caught lying. 

Chairman, mistakes occurring within newspapers is very 

prevalent, it can happen. The important thing is to show 

it was wrong. What I believed in was that the substance 

of the article. I believe it was all true but what appeared 

above was wrong. 

Chairman: 

Pohiva: 

Chairman: 

Pohiva: 

Chairman: 

Pohiva: 

Pohiva: 

Chairman: 

Pohiva: 

Chairman: 

Pohiva: 

Chairman: 

Clive: 

Pohiva: 
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[12] I am satisfied that the article was incorrect in the following material 

respects: 

Akilisi, please can you clarify this, is it the Minister in 93 

that you are referring to in your article and it is not the 

plaintiff in this case? 

Yes, because Clive's name does not appear in anything in 

93. 

Are you calling that person as a witness, because you are 

saying you are basing your explanation on the 

information you received. Will you call that person? 

Chairman, leave that question for me to decide. My 

reason was about those things that were obtained. It is 

true that Clive was not the Minister in 93 but I was 

referring to the person who was Minister at the time and 

it was not Clive. 

It was wrong because he did not conduct any court case 

for Tsay. 

I have already answered that I did not have any proof 

about this. It was only my belief on explanations that 

was given to me. I based those explanation on the 

information I received alleging that he was representing 

Tsay. 

My question is which Court cases were you referring to? 

Chairman, I have already answered that question earlier. 

Pohiva: 

Chairman: 

Pohiva: 

Clive: 

Pohiva: 

Chairman: 

Clive: 

Pohiva: 
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(g) That Mr. Edwards was the Minister of Justice in 1997. He was 

the Minister of Police at that time. 

Land filling and the Constitution 

(f) That Mr. Edwards was Ming Chen Tsay's lawyer in past cases 

before that courts. He never acted for Ming Chen Tsay in any 

court cases. He acted for him in relation to a revenue matter in 

2005 which was 12 years after the search. Mr. Edwards was not 

then a Minister but a lawyer. 

(e) That Mr. Edwards had ordered that no further work be done in 

relation to the passports found at Ming Chen Tsay's home. He did 

not do so. 

(d) That Mr. Edwards received a letter from Mr. Pohiva asking him 

what work had been done in relation to the search and the 

material seized. The letter was not produced into evidence and 

Mr. Edwards denied receiving it. 

(c) That the result of the search warrant was submitted to Mr. 

Edwards. He was not the Minister of Police at the time. 

9 

(b) That Mr. Edwards had knowledge of the search of Ming Chen 

Tsay's home. He was not the Minister of Police at the time. 

(a) That Mr. Edwards was the Minister of Police in 1993. He in fact 

became the Minister of Police in 1996. 

Passport issue and Ming Chen Tsay 
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[15] In relation to the land filling the correction was to replace the words: 

In 1998, whilst Clive Edwards was Minister of Police a statement was 

again published relating to the entry of the Investigation Brach of 

CID of the Police Department into the dwellinghouse of Ming Sang 

Tsay. 

with 

In 1993, whilst Clive Edwards was Minister of Police the 

Investigation Branch (CID) of the Police Department entered the 

dwellinghouse of Ming Sang Tsay 

[14] In relation to the passport issue the correction was to replace the words: 

[13] After the respondents were served with Mr. Edwards' claim in the 

Magistrate's Court they published in the Kele'a on 30 January 2012 what 

were described as corrections. Mr. Niu provided me with translations of 

those corrections after the hearing which I set out below as they were 

provided. 

(i) That because Mr. Edwards had broken the law others had been 

encouraged to violate the Constitution. There was no evidence of 

any instances where this had occurred. 

(h) That Mr. Edwards had carried out filling work at Fanga'uta in or 

around 1997 and whilst he was a Minister that violated clause 109 

of the Constitution. The work was done in 1986-1988 and not 

whilst Mr. Edwards was a Minister. 
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[18] The next matter is the standard of proof. The Magistrate held that the 

standard of proof was higher than the ordinary civil standard of on the 

balance of probabilities. He found that Mr. Edwards had failed to 

establish that he had been defamed to this higher standard (see 

paragraphs 45, 47 and 62). He referred to Manu v Haidas & Editor of the 

[17] The first matter relates to the burden of proof. At paragraph 40 of his 

ruling the Magistrate said that Mr. Edwards' burden was to prove that all 

the material complained about was false. That was not correct. Mr. 

Edwards had to prove that a defamatory statement had been made, that 

the defamatory statement was made about him and that it had been 

published by the respondents (or any of them) to some person other than 

Mr. Edwards himself. He was not required to prove that the material 

was false. 

[16] There are errors of law in the Magistrate's ruling to which I should refer. 

In doing so it is not my intention to reproach the Magistrate but to 

provide some guidance for later cases. 

The Magistrate's ruling 

In 1997, whilst Clive Edwards was Minister of Police he committed an 

unlawful and unconstitutional act which breached clause 109 of the 

constitution. 

with 

In 1997, whilst Clive Edwards was Minister of Justice he committed 

an unlawful and unconstitutional act which breached clause 109 of 

the constitution 
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[20] Finally, I do not agree with the Magistrate's approach to the defence of 

qualified privilege. Perhaps understandably, the Magistrate does not 

appear to have been aware of developments overseas relevant to this 

defence. In addition, the Magistrate held that the respondents were not 

actuated by malice in publishing the article but did not consider all of the 

evidence that had a bearing on that issue. He was primarily influenced 

by the subject matter of the article and conflated the questions of whether 

the publication of the defamatory material was privileged with the 

conceptually and analytically separate question whether the occasion was 

[19] The next matter concerns the definition of defamation in s. 2 of the 

Defamation Act. It defines defamation of character as, inter alia, 'any 

matter damaging the reputation of another'. The Magistrate held that 

Mr. Edwards' claim failed because he had not proved that his character 

had been 'ruined'. Mr. Edwards did not have to prove that his character 

was ruined. The law of defamation protects reputation and the article 

was clearly defamatory. 

Tonga Chronicle [1990] Tonga L.R 7, but that case concerned the 

particular circumstance where a defendant makes serious allegations 

against the plaintiff and relies on the defence of truth. In such a case a 

higher degree of 'probability' may be required to establish the defence 

reflecting the nature of the defamatory allegation. However, the standard 

of proof does not change· and is the ordinary civil standard (Lau.ca.la. 

Tcpueluelu & ors v Vaipulu (Unreported, Supreme Court, AM 24 of 2012, 

1 September 2015, Paulsen LCJ)). 
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[23] Mr. Niu argues that the Magistrate was correct to uphold the defence and 

submits that Laucala Tapueluelu was wrongly decided because there is 

no requirement in s. 10 that the maker of a communication act 

responsibly before the defence will be available. The respondents' 

[22] Mr. Edwards relies upon Laucala Tapueluelu (supra) and submits that 

the defence of qualified privilege was not available to the respondents 

because the subject matter of the article was not of public interest, the 

inclusion in the article of defamatory imputations was not justifiable and 

the respondents had failed to take any responsible steps to ensure that 

the defamatory imputations were well-founded. 

The parties' positions 

[21] The starting point is s. 10 of the Defamation Act which provides: 

The words of section 10 

No criminal or civil proceedings for defamation of character shall be 

maintainable in respect of any communication made bona. fide by any 

person in discharge of a legal, moral or social duty or in reference to a 

matter in which he has an interest and the person to whom such 

communication is made has an interest in hearing it, unless it is 

proved that the person making such communication was actuated by 

anger, ill-will or other improper motive. 

misused (Lange u Athinson. [2000] 3 NZLR 385, 389). It is to the defence 

of qualified privilege that I now turn. 

Qualified privilege 
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[25] It has been held that s. 10 was intended to express the common law 

tTu/i'onetoa v Pohiva [2001] Tonga LR 58, 62 at [17) (CA)). The common 

law privilege was born of the recognition that it not always right to 

presume malice from the publication of defamatory material. As the 

common law developed the privilege a unifying principle emerged 'by 

which the most commonly occurring circumstances capable of amounting 

[24] It is worth noting the particular components of the defence of qualified 

privilege as set out in s. 10. First, to attract privilege the communication 

must have been made bona fide. Bona fide translates as 'in good faith' 

but is used also to mean honestly, sincerely or genuinely. It is an adverb 

and modifies the phrase 'in discharge of a legal, moral or social duty or by 

reference to a matter in which he has an interest'. The maker of the 

communication must act honestly for the purpose of discharging a duty or 

have an interest to make the communication. Next, the communication 

must be made to a person who has an interest in hearing it. Not only 

must the person claiming the privilege have a duty or interest in making 

the communication, the recipient of the communication must have a 

reciprocal interest in receiving it. Reciprocity is essential. Finally, the 

privilege will be lost if it is proved (the onus being on the plaintiff) that 

the person making the communication was actuated by anger, ill will or 

any 'other improper motive'. This is often referred to as the malice 

exception. 

Components of the defence in s. 10 

position is that political discussion of public interest is protected by 

privilege subject only to an exception for malice. 
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