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The appellant was sentenced in the Magistrates' Court at Neiafu on 6 June
last to a term of imprisonment of one-year with the final four months of the
sentence being suspended for a period of one year. Effectively, therefore, the
appellant hq.d been sentenced to eight months imprisonment. He appeals
against sentence.
The sentence can be broken down as follows:
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The Magistrate otdered that the sentences in respect of counts 266 and 333
be served concurrently which meant that the total period of imprisonment
was one year but the Magistrate then went on to suspend the final four
months of the prison sentence for a period of one-year which effec tively
meant that the appellant would be required to serve eight months
imprisonment. That is the sentence he appeals against.
There were a number of grounds put forward by the appellant in support of
his . submission that the prison term was inappropriate a ltoge ther or
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excessive but essentially his primary allegation is that the presiding
Magistrate failed to give due weight to the following mitigating factors:
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The appellant's personal circumstances. His age (17 years) : the
absence of previous convictions; his guilty plea; his remorse and his
customary Tongan apology to the complainant.

2.

The n a ture of the offending. The offences did not involve violence; no
crime was committed on the first housebreaking charge; the
magistra te's application of the deterrent principle for housebreaking
offence s; the offence did not warrant imprisonment.
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There were two other grounds put forward by the appellant which were not
s pecifically referred to in his grounds of appeal. Firs t, iri respec t of the
second housebreaking charge, to which the appellant pleaded guilty, he was
not given the opportunity to advise the Court whether the summary of facts
put forward by the police was correctly stated. Secondly, the appellant
cla ims that when he was being sentenced on the first housebreaking charge,
the Magistrate wrongly had regard to the accused's involvement in another
case.
Dealing firs t with these two additiona l grounds, I cannot be certain from my
copy of the tra nscript whether or not the appellant wa s, in fact, given th e
opportunity to comment on the police s tatement of facts but, in a ny event,
counsel was n ot a ble to identify any pa rticular sta tement in the summa ry of
facts which the a ppella nt took issue with a nd, in those circumsta nces , I do
n ot acce pt tha t a ny injustice resulted .
The second extra ground advanced by the a ppella n t a rises because in his
decis ion the Magis tra te m ade a reference to a nother case involving a n
acqua inta n ce of th e a ppella n t a nd the s u gges tion is tha t the Magis trate m ay
h ave imposed a more severe senten ce, because of this involvement, tha n
oth erwise would ha ve been the case . I h ave read the d ecision a ppealed
a gains t care fully a nd I a m n ot per su ad ed tha t th ere is-any s u bstance in thi s
ground of a ppeal.
Turning now to the ma in ground of appea l, which is tha t the learned
Magistra te fa iled to h ave rega rd to a ll the mitigating factors identified , the
record s h ows th a t the Ma gis tra te dealt with sentencing on two occasion s .
The hearing on the firs t housebreaking ch a rge too k place on 4 April 2000 in
th e Magistrates' Court a t Neiafu . On tha t occasion th e a ppella nt pleaded
n ot guilty a nd h e was represe nted by couns el. At the conclusion of the
h earing, the a ppella nt was found guil ty a nd rema nded one week for
sente n cing. On 11 April the Magis trate then h eard s ubmission s from
coun sel on pe na lty. The record sh ows tha t counsel, on tha t occasion, pu t
fo nv·ard in m itigation m a ny of the subm ission s he h as mad e in support of
this a ppeal. The Magistrate con sidered co unsel's submission s a nd then
ordered the a ppella nt to be rem a nded on bail for senten cing in th e Supreme
Court ~ uring the May session .
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What then happened, however, was that later that same day the appellant
went out and broke into another house and committed theft and this is the
offending referred to in counts 333 and 334. Prior to the commencement of
the Supreme Court session, the appellant indicated that he would be
pleading guilty to these two counts and the Supreme Court referred the
matter back to the Magistrates' Court for sentencing on all charges.
It appears from the transcript that the Magistrate had expected that the

appellant would have been sentenced in the Supreme Court in connection
with all the charges and he noted in his decision that it was not clear to him
why the Supreme Court had returned the case to the Magistrates' Court. In
all events, he then proceeded, on 6 June, to deal with sentencing again, this
time, however, he was not only dealing with the original housebreaking
offence but with the second housebreaking offence and the associated theft
conviction.
After considering carefully the whole history of the matter, the transcript of
evidence and the Magistrate's decision on the two occasions he had to deal
with sentencing, I am of the firm view that all the mitigating factors raised
by counsel in support of this appeal were, in fact, duly taken into account.
But sentencing is not a one-way process. It is very much a balancing
exercise involving an assessment of a variety of overlapping purposes such
as the protection of society, deterrence, retaliation and reformation.
It is obvious from the number of cases we see coming through the Courts
these days that housebreaking is a significant criminal problem in the
Kingdom at the present time and the learned Magistrate was echoing the
sentiments ·0f this Court when he spoke of the n eed for a general deterrent
senten ce . Those who continue to persist in this course of criminal conduct
need to be keenly aware that detection is likely and punis hment will be
certain.
It is clear, however, that in addition to the general deterrent message the

learned Magistrate was conveying in his comments on sentencing when
dealing with the first offence in April, there was an even more significant
individual deterrent message the Magistrate would have wanted to convey at
the time he actually imposed final sentenced on 6 June and the reason for
this is apparent from the transcript.
The hearing on the first housebrea king charge took place on 4 April. The
appellant was found guilty a nd then rema nded in custody for a week for
sentencing on 11 April. On 11 April the case was called again and after
making some preliminary remarks about sentencing and the need for a
deterrent sentenc e, the learned Mngistrnte t.hcn decided to remand the
appe llant on bail for sentenci nrr iP t i"' S 1 n•n'mr:: Cou r t in May. After
accepting sureties from th e appe11a11L 0 1c.HIH.• i dll<.i one of the appellant's
friends, and granting the remand until May, the Magistrate concluded the
hearing with one fina l warning to the appellant. He said:
3

"And vrou must not commit any crimes within this time until your case 1s
called in the Supreme Court."
'the record shows that the Court adjourned at 10:30a.m. on 11 April.
•
What happened then was that at 9p.m. that same day; the very day that the
appellant had received the clear warning from the Magistrate to stay out of
trouble, he went out and committed, the second housebreaking offence and
on that occasion he also committed the crime of theft.
,Against the background, it is little wonder that in his sentencing remarks,
the learned Magistrate spoke of the appellant's "obvious disregard for the
1: law'' and in the face of such defiance on the part of the appellant, it is not
difficult to understand why the Magistrate would nothaye been inclined to
lean excessively towards mercy and leniency. He may even have been
tempted to impose a more sever sentence but I am satisfied that the learned
Magistrate did not overreact and that in all the circumstances the prison
sentence imposed was an appropriate punishment for the particular offence.
I do not accept that the Magistrate exercised any wrong principles in
sentencing the appellant and the appeal is dismissed. The a ppellant shall
commence his sentence forthwith.
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