IN THE SUPREME COURT OF TONGA

AM 24 of 2013

NUKU'ALOFA REGISTRY

BETWEEN:

~~~(~~

~ -

APPELLATE JURISDICTION

FANE FliSCHER
Appellant

AND:

DISCIPLINARY COMMITTEE OF THE TONGA LAW SOCIETY

Respondent

Appellant in Person

L. M. Niu SC for the Respondent

..JUDGMENT

[1]

On 1 May 2013 the Appellant wrote to the President of the Tonga
Law Society. She complained that her lawyer, Mrs D. Stephenson ,
had handled her affairs unprofessionally as a result of which she had
failed to recover $36,000 owed to her and had incurred professional
expenses of $1200 to no advantage.

1

[2]

The complaint was referred to Mrs Stephenson for her comments and
she responded on 2 May 2013. A copy of Mrs Stephenson's letter
was supplied to the Appellant and she replied on 6 May. A final
response dated 20 May was received from NJrs Stephenson.

[3]

The

fl\ppellant's

complaint was

considered

by

a

Disciplinary

Committee of the Tonga Law Society appointed under Part VI of tlhe
Act. It heard the Appellant on 12 and 19 July 2013. On 19 July the
Appellant filed a further document "Summary of Complaint" in which,
after a!gain referring to several alleged defaults by her lawyer, she
complained that Mrs Stephenson had breached Rules 1.06 and 7.08
of the Tonga Law Society's "Rules of Professional Conduct" 2002.

[4]

Rule 1.06 is as follows:

"'1. In the event of a conflict or likely conflict of interest among1
cllients, a practitioner shall forthwith take the following steps:

(a)

advise all clients involved of the areas of conflict;

(b)

advise the clients that they should take independent le~~al
advice and arrange such advice if required;

(c)

decline to act further for any party in the matter where so
acting would or would be likely to disadvantage any of the
clients involved.

2. Once a situation of the type described in paragraph 1.06 (i)
(iiii) (sic) arises it shall not be acceptable for practitioners in the
same firm to continue to act for more than one client in a
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transaction, even though a notional barrier known as a Chinese
Wall may or may be or may have been constructed. Such a
device shall not overcome a conflict situation."

Rule 7.08 is as follows:

"I n litigation matters, as in the course of other aspects of practice, a
practitioner shall avoid a conflict of interest".

[5]

In paragraph 24 of the Decision of the Disciplinary Committee dated
31 July 2013 it was recorded that:

"At the hearing on 19-7-13 the Committee asked and the
Complainer (ie. The Appellant) confirmed that these were the
Rules that the pratctitioner had breached and of which breach
she was complaining against the Practitioner".

[6]

The proceedings of the Disciplinary Committee are fully set out in the
Decision and need not now be rehearsed.

In paragraph 23 the

Decision repeats the final paragraph of the "Summary of Complaine'
dated 19 July as follows::

"I came to know later that while Mrs Stephenson was my lawyer
her law firm was also representing the Westpac Bank. Instead
of acting in my interests her law firm acted in the interest of
Westpac Bank.

IMrs Stephenson's actions is clearly opposite

to the Tonga Law Society Rules of Professional Conduct .. .
especially (a) Rule 1.06 and (b) Rule 7.08".
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[7]

As appears from paragraphs 25, 26 and 27 of the Decision the
Committee found, having heard the Appellant, that Mrs Stephenson
had no case to answer. In paragraphs 32 to 36 of the Decisiion the
Committee explained that the Appellant had offered no evidemce in
support of her belief that Mrs Stephenson's husband and law partner
Mr Ralph Stephenson had in fact been acting for the Westpac Bank
at the time that Mrs Stephenson had been acting for the Appellant. In
the~

absence of anything, apart from mere belief, the presumptions of

re9ularity and innocence of course applied.

The complaint was

dis;missed and the Appellant was ordered to pay Mrs Stephenson's
costs in the sum of $1,000.

[8]

The appeal to the Supreme Court was commenced by a letter filed on
6 August 2013. While the emphasis of the appeal is on the rejection
of her complaint of conflict of interest, the Appellant also once again
raised her complaint that Mrs Stephenson had not handled her affairs
professionally, in particular had not advised her to take out letters of
administration of her late husband's estate and had not advised her
of jthe outcome of the bailiff's auction .

[9]

To put these complaints and the complaint of conflict of interest into
context, it is necessary very briefly to describe the circumstances in
which the Appellant sought advice from Mrs Stephenson.

[1 0] Th1e Appellant is the widow of Karl Albert Fischer who died on 7 April
2008. At the time of his death he had an unsatisfied Supreme Court
judgment in his favour (CV 242/02) amounting to $46,348 dating from
4 September 2006.

A warrant of distress was issued on 17 April
4

2007 in respect of the debt. On 3 February 2009 a Notice of Bailiffs
Interpleader was

filed.

This

revealed

that

Westpac

Bank

(represented by Mr James Taumoepeau) had filed a claim that all the
assets of the judgment debtor were held by the bank by way of
security.

On 17 April 2009 the interpleader application was struck

out. The order records that Mrs Stephenson appeared for the estate
of Karl Fischer while there was no appearance by the bank. On 9
June 2009 goods seized by the bailiff in execution of the warrant
were auctioned and the sum of $10,400 was raised. According to the
Appellant she was not advised that this sum was being held on her
behalf by the bailiffs and she did not receive the $10,400 until
January 2011.

[11] At some point after the goods were seized, the bank put the judgment
debtor into liquidation.

The Westpac Bank was a secured creditor

and was owed a sum greater than could be realised by the
liquidation.

Since the secured creditor had priority over the

unsecured creditors, including the estate of Karl Fischer, the balance
owed to the estate $46,348 - $10,400, approximately $36,000 was
not recovered. It is the "loss" of this sum which is at the heart of the
Appellant's complaint.

[12] The evidence is somewhat sparse and much of the documentary
evidence which it would have been desirable to have sighted was
either missing or not produced however, on the basis of the material
before me and what I was told I am not satisfied that it has been
shown that the Committee was mistaken in conclUding that a conflict
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of interest had not been established. At the same time, I view the
matter rather differently from the Committee.

[13] The Appellant tried very hard to find evidence in support of her
'

allegation that Mr Stephenson was acting for the Westpac Bank. She
went to the bank and spoke to the staff who did not wish to be
quoted.

She spoke to other legal practitioners and wrote to the

Supreme Court. She was, however, unable to obtain evidence that
she cou ld place before the Disciplinary Committee.

In my view,

however, the wrong question was being asked.

[14] It is a matter of common knowledge iFl the small Tongan legal
establ ishment that many senior practitioners, including Mr and Mrs
Stephenson, from time to time act for some or all of the banks
operating in Tonga. The real question, as I see it, is not whether Mr
Stephenson was acting for the bank
Stephenson was

actin~!

at the same time as Mrs

for the Appellant but whether, assuming that

he was, that gave rise to a conflict of interest.

[15] As already pointed out, the interpleader filed on behalf of the bank
appears to show that Mr Taumoepeau was acting for the bank in the
matter of the judgment debtor, not Mr Stephenson.

It was Mrs

Stephenson who appeared on behalf of the Appellant and who
successfully

resisted

the interpleader application

and

had it

dismissed.

[16] Secondly, and in my view crucially, the Appellant's principal argument
rested on the incorrect assumption that as between secured and
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unsecured creditors in a liquidation the former have no advantage
over the latter. In paragraph 10 of her response dated 2 May, Mrs
Stephenson expressed the view that the Appellant was fortunate to
have recovered even the $10,400, given the unsecured status of the
estate. I agree. In these circumstances it is my view that it was the
estate's status as an unsecured creditor, not any want of action on its
behalf by its solicitor, or possible action by that solicitor's partner, that
led to the apprehended "loss" of the unsecured balance: of the
judgment debt. There was, in other words, no actual or likely conflict
of interest.

[17] Although this conclusion is sufficient to dispose of the appeal it is not
quite the end of the matter.

While there was, as I find, no actual

conflict of interest, there were, in my view, circumstances which not
unsurprisingly gave rise to the impression that a conflict existted. The
Appellant, deeply affected as she was by the loss of her husband and
further frustrated by the delay in the winding up of her affairs, as a lay
person could not be expected fully to appreciate the legal niceties of
the situation.

In these circumstances, it is my view that she was

owed a rather more fulsome explanation and rather more support
than I find that she was actually given.

I accept that clients in the

diifficult situation in which the Appellant found herself can try a busy
solicitor's patience however in my opinion, the Appellant's gri1evances
might well have been dispelled if a more determined effort, perhaps
with neutral outside assistance, had been made. Had such informal
mediation taken place, it is quite possible that her complaint to the
Tonga Law Society might never have been made.

In these

circumstances it is my view that the order for payment of $1,000
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costs, made apparently without enqu1ry into this widow's means ,
should be set aside.

Result:

The appeal is dismissed. There will be no order for costs.

DATED:

2 May 2014

N.Tu'uholoaki
2/5/2014
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