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Vatulele Tuputupu v Public Service Commission (PSC)- PST Appeal No. 07 of 2013

I. This is an appeal by the Appellant (Vatulele Tuputupu) against a decision made on 09
November 2013 by the Respondent (PSC) to terminate his employment as Deputy
Secretary at the Ministry of Justice to be effective from 12 September 20 II (i.e. date
of his suspension from duty).
2. The following charges were made by the Respondent against the Appellant on 02
September 20 I I:
"Charge 1
Bringing the Ministry of Justice and Public Service into disrepute,
contrary to section 7(a) of the Code of Ethics and Conduct for the Public
Service 2010.
Charge 2
Using your status, power or authority in order to gain or seek to gain a
benefit or advantage for yourself, contrary to section 6(d) of the Code of
Ethics and Conduct for the Public Service 2010."

3. The particulars of the charges were:
"Charge 1
Vatulele Tuputupu, Deputy Secretary, Ministry of Justice, on or about I
August 201 I, at Nuku'alofa, you did bring the Ministry of Justice and the
Public Service into disrepute when you used an unlicensed vehicle in the
custody of the Ministry of Justice on the road.
Charge 2
Vatulele Tuputupu, Deputy Secretary, Ministry of Justice, on or about 1
August 2011, at Nuku 'alofa, you did use your status, power or authority
in order to gain or seek to gain a benefit or advantage for yourself when
you took an unlicensed vehicle in the custody of the Ministry of Justice
from jour junior officer 'Amanaki Taukei'aho (Acting Supervisor of
Ministry Vehicles) for your own benefit knowing that 'Amanaki
Taukei'aho would not refuse your request as you are his superior."

4. The details of the Respondent Decision No. 469 of 09 November 2013:
"1. That Mr. Vatulele Tuputupu, Deputy Secretary, Ministry of
Justice be dismissed from the Public Service with effect from 12
September, 201 I (i. e. date of his suspensionfrom duty)

2. That he be paid the equivalent of his salary for any period of
earned leave days;
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3. That he submits any claims for leaving service benefits to the
Retirement Fund Board. "

5. The Appellant appealed on 05 December 20 13 against the Public Serv ice Commission
(PSC) Decision No. 469 of 09 November 201 3.

Background
6. The Appellant was working with other staff of the Ministry of Justice in prepari ng the
food for His Majesty's birthday on 0 I August 20 II at Fanga.
7. After the food was delivered to Pangai, the Appellant came back to the office at
around l OAM and asked 'Amanaki Taukei 'aho (Acting Supervisor of Mini stry
Vehicles) who is responsible for the supervision of the Ministry' s vehicles to give him
the car (P 151 3).
8. Since 0 I August 20 II was a public holiday and public transport was not running, the
Appellant wanted to take the car and return it the following day and also to drop off
Paula Fe' aomoeata, Chief Bailiff Officer, at Lapaha on his way home to Niutoua.
9. At about 7PM of the same day the Appellant was involved in an incident at Lapaha
village.
I0. The Appellant was driving the car (P 151 3) along the Taufa'ahau Road towards
northerly direction with three passengers at the back seat. Towards the northern end of
Lapaha village, the Appellant crashed the car on to a loader that was parked on the
left hand side of the road.
II . One of the three passengers at the back seat, a 47 years old fe male from Niutoua, died
at the scene.
12. An alcohol breathalyser test was done on the Appellant and he failed, which meant
that the Appellant was driving under the influence of alcohol at the time of the
incident.
13. The Appellant was charged with manslaughter by negligence by the Police.

14. On 12 September 20 II , the Respondent suspended the Appellant from duty without
pay and the ' Procedure for serious disciplinary charges' instituted against him (PSC
Decision No. 334).
15. On 05 November 201 3, the Appellant received a I year and I0 months imprisonment
sentence from the Supreme Court. The judge suspended the final year of the sentence
for two years upon his release, meaning the Appellant will only have to serve I0
months in prison.
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16. On 09 November 2013, the Respondent dism issed the Appellant from the Public
Service and to be effective from 12 September 20 II [i.e. date of his suspension from
duty, PSC Decision No. 469].
17. On 05 December 2013, the Appell ant appealed to the Court of Appeal against the
Supreme Court's decisions.
18. On 05 December 20 13, the Appellant appealed to the Public Service Tribunal (PST or
the Tribunal) against the PSC Decision No. 469.

PSC Actions and Decisions
19. On I2 September 20 I I the Commission decided as follows (PSC Decision No. 334):
"That Mr. Vatulele Tuputupu, Deputy Secretary, Ministry of Justice be suspended
from duty without pay, with effect from 4:30pm on the date of Public Service
Commission Decision and that the 'Procedure for serious disciplinary charges
instituted against him. "

20. On 12 September 20 II , a letter from the Acting Chief Executive Officer (CEO) of the
PSC was sent out to the Appel lant to advise him of the PSC Decision No. 334 of 12
September 20 11 .

2 1. On 13 September 20 II the legal counsel for the Appellant subm itted a letter to the
Acting CEO of the PSC in a response to her letter of 12 September 20 II .
22. That letter included the following comments:
•

•
•

"The deadline for the charging of the employee was the 219/2011, i.e. 15
working days from the date of receipt of the report, 12/8/2011. This letter of
suspension was only written and given to Mr. Tuputupu on 12/9/2011, i.e., 10
days well after the deadline which was 2/9/2011. There is no provision in the
regulations or the Act for extension of this deadline."
"The suspension is accordingly invalid."
"Furthermore, the allegPd offences are disputed. Mr. Tuputupu did not
commit them. I am writing separately about that. The offences charged are
minor, and even if he is convicted of them, a likely sentence should not involve
suspension or dismissal. In the meantime, he has continued to work in his
duties responsibly and there has been no allegation of repetition of reoffending. A suspension in the meantime would however inflict undue and
irreparable hardship upon him because he has a family to maintain with
fortnigh tly pay."

23. On 13 September 20 13, the legal counsel for the Appellant also submitted a letter to
the Acting CEO of the PSC denying the charges.
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24. That letter included the following comment:

•

"Mr. Tuputupu disputes the two charges which have been brought against
him. He denies that he committed the alleged offences and he requires that he
hears and questions the witnesses against him and makes oral representation
to the Commission, by legal counsel. "

25. On 07 October 20 11 the Appel lant and his legal counsel made oral submissions to the
Commission, the minutes of which showthe following:

"DISCUSSION
The fo llowing main points were raised during the oral representation:
i.
Charge regarding 'use o{status, power or authority'
.. .. Mr. Niu emphasized that Mr. Tupuptu had asked Mr. Taukei'aho for the car.
Tuputupu had not ordered Taukei 'alzo to give him the car. Taukei 'aho was in charge
of the situation, the decision was his to make. But Taukei'aho allowed Tuputupu to go
in the car because he trusted Tuputupu. As such Tuputupu was not misusing his
authority/power.
• Thus the Legal Counsel proposed that Tuputupu did not abuse his
authority/power to eJ..ploit junior staff He mentioned that he and Tuputupu
wish Taukei'aho was present at the oral representation to eJ..plain in person
what had happened. Tuputupu is not guilty of the above mentioned charge ....

Charge regarding 'disrepute to the Public Service'

ii.

•

•

•

111.

•

The procedure of using a Govemment license plate on a non-Government,
unlicensed vehicle has been used by the Ministry before. An example of
precedence was referred to when Mr. Vuna Fa'otusia did as such with a
vehicle for the Chief Justice to use temporarily.
The car concerned in Tuputupu 's case had been used by the Ministry for about
one ( 1) month prior to the incident of 1 August 2011. Many other employees of
the Ministry had used tlze car during that period of time, not just Tuputupu.
Since they had all driven the car on the road, they would have been guilty of
the same activity as what Tuputupu has been charged for.
The Legal Counsel quoted the relevant charge particular from the charge
letter, and the relevant clause of the Code of Ethics and Conduct 2010 (i.e.
Section 7( a)). He commented that the clause in the Code of Ethics and
Conduct states to "avoid any activity ... ''. Technically, the charge particular is
true: driving a vehicle on the road is an activity, and Tuputupu admits that he
did drive the car on the road....
Final Comment in the representation
Mr. Niu requested that the Commission considers a reprimand or caution
against this, be considered as a sufficient penalty/sanction against Mr.
Tuputupu.
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...
•

•
•

•

iv.

A death is involved in the case and that matter is being dealt with in the
Courts. Tuputupu has been charged with "manslaughter by negligence". The
first hearing will be on 17 October in Mu 'a. He is pleading not guilty.
If there will be sufficient evidence, the Court case will be referred to the
Supreme Courts for trial. Such trial will not be held this year but rather
around May 2012.
Thus Mr.Niu pleaded that for present purposes, the Commission considers the
case based on only two (2) charges that lzad been issued to him and that a
disciplinary outcome of a warning of reprimand is sufficient.
The Chairperson thanked Mr. Niu and Mr. Tuputupu, and they were escorted
out of the meeting.
Commissioners' Discussion

•

•

•

It was commented that there had been expectations that Mr. Niu would raise
some compelling information pertaining to the case. However, the information
raised did not meet those expectations.
The vehicle was not a Government vehicle. The issue is that Mr. Tuputupu did
not seek the authority of the CEO prior to using the vehicle. Furthe rmore he
knew that the vehicle was under the custody of the Government but still he
drove it under the influence of liquor. All of this brought disrepute to the
Public Service.
Th e Commission was of the view that there was no new evidence which would
give rise to the prior decision to suspend Tuputupu to be changed ....

ACTION
PSC Office to resubmit the case after 17 October. "

26. On 24 October 20 I I, the matter was resubmitted to the Commission in which it was

further deferred to be resubmitted after the decision of the Courts.

27. On 12 March 20 12 the CEO of the Commission wrote to the Appellant as follows "Current status of disciplinary case
With reference to the abovementioned subject, this serves to advise you that
further to your oral representation on 7 October 2011, 1he case has been
deliberated on again by the Public Se rvice Commission. The Commission thus
agreed that PSC decision no. 334 of 12 September 2011 still stands.
Furthermore, the Commission directed that the case be deferred awaiting a
decision of the Courts.
Should you require clarification on the above, please do not hesitate to contact
the Office of the Public Service Commission at telephone 25770. "
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28. On 09 November 201 3, the Commission made decision No. 469 which is the subject

of this appeal.

Appellant's Submission
29. On lhe hearing of the appeal on 20 February 20 14, the Legal Counsel for the
Appell ant (Mr Laki Niu) based his submission on the following grounds:
( I) No reason was given for the decision of the Commission and therefore the
decision is invalid . Mr Niu referred to the FWCT v Fua & Lawton case as
authority for th is contention.
(2) The Commission may have made its decision on the basis of the old clause 23 of
the Constitution, which has since been amended by Act No. 3 of 2013.
(3) The Commission had informed the Appellant that the case be deferred awaiting
the decision of the Courts, and that process has not yet been completed because
the Appellant's appeal to the Court of Appeal is still pending, and Appellant
should have been given an opportunity to make further submission before the
Commission aborted that process and making a decision on 09 November 20 13.
(4) The Appellant was not given the opportunity to make mitigating submission
before the Commission imposed the penalty. Mr Niu alluded to the Tu ' utafaiva
case as authority for this.

30. In response to questions by the Tribunal (i)

The Appellant confirmed that an arrangement was made with the owner of the
car that was involved in the accident, Vaitohi Enterprises, for him to settle
only half of the amount of the total cost of the damages and he had done that.

(ii)

The Appellant confirmed that he did know that the car was not licensed and
also he was aware of the arrangement that was made by the Ministry of Justice
and Vaitohi Enterprises regarding the car.

Respondent's Submission
31. The Solicitor General for the Respondent made the following submission:
( I) There is no duty under common law for administrati ve authorities to give reasons
for their dec isions. This principle can only be overridden by legislative mandate to
do so, and there is no such mandate. The Solicitor General referred to Wade on
Administrative Law 51h edition at page 46, to support this contention.
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(2) The Commission did not base its decision on clause 23 of the Constitution, which
is not relevant to thi s case. He referred to the minutes of the Commission meeting
on 09 November 201 3.
(3) The di sciplinary procedure of the Commission is separate to the processes of the
courts. The Solicitor General referred to a decision on that point in the 'Anitoni
case (PST Appeal No.2 of 20 13).
(4) The Appellant had been given the opportunity to make submission on mitigation
and did make mitigating submiss ion at the oral hearing on 07 October 20 I I.

Tribunal Findings
32. The Tribunal has carefully examined all aspects of this case and has reached
conc lusions including the following:

i.

The Appellant appealed against the decision that was made by the Respondent
on 09 November 20 13 (PSC Decision No. 469) inter alia to dismiss him from
the civil service.

11.

The grounds of appeal can be summarised as (a) No reason was given for the decision and therefore the decision is invalid;
(b) The Commiss ion may have made its decision on the basis of the old clause
23 of the Constitution, which has since been amended by Act No.3 of 20 13
and the Commission may not have been aware of that amendment;
(c) The Commission had informed the Appell ant that the case be deferred
awaiting a decision of the Courts, and that process has not yet been
completed because the Appellant's appeal to the Court of Appeal is still
pending, and the Appellant should have been given an opportunity to make
further submission before the Commission aborted that process and
making a decision on 09 November 201 3;
(d) The Appellant was not given the opportunity to make mitigating
submissions before the imposition of the penalty.

111.

The charges and particulars that were laid against the Appellant were
conveyed to him in a letter dated 02 September 20 11 [Ref: PF. 10097]. Also
conveyed to him in the same communication were the background documents
forming the basis of the charges (as listed in paragraph 3 of the charge letter),
as well as copies of what was alleged to have been breached by the Appellant
[Code of Ethics and Conduct for the Public Service 20 10] and the relevant
procedural regulations [Public Service (Disciplinary Procedures) Regulations
2003 and subsequent amendments].

1v.

In the same communication [charge letter dated 02 September 20 11], the
Appellant was given the opportunity to respond in writing to the charges -
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lparagraph 4 and 5]

If you do not dispute the charges, you should ilifonn the Ch ief
Executive Officer of the Public Service Commission in writing .... that you
do not dispute the charges. You should also set out in that letter any
reasons you think that should be considered in order to mitigate the
sanction that may be imposed on you .... " [paragraph 4 of the charge leller

(a) " 4.

dated 02 September 20 I I];
(b) " 5. If you do dispute the charges, you should submit a written reply to

these charges . ... " [paragraph 5 of the charge letter dated 02 September
20 11 1.

v.

The Appe llant responded in writing [via his legal counsel] that he "disputes the two
charges which have been brought against him". He also requested that he "makes
oral representation to the Commission" and to question the wi tnesses against him
[Laki Niu's letter dated 13 September 20 11 ].

vi.

On 07 October 20 II the Appellant, through his legal counsel Mr Laki Niu, was given
the opportunity and did make oral representation to the Commission, with the
Appellant present. In that hearing, Mr Niu expressed disappointment in not being
able to questi on 'Amanaki Taukei 'aho [a sub-ordinate from the Ministry of Justice].
but never the less presented his representation relating to both charges to the
Commission.

vii .

With regard to the charge under section 7(a) of the Code which was denied, after
making his representation of denial, Mr Niu was informed by the Commiss ion that
"the Commission note the points that have been made so far".

vut.

That charge relates to the unauthorised use of the vehicle driven by the Appellant and
causing the incident. lt is to be noted that under the Staff Policy Instructions 2010
section 2F.6( I) it is provided that "Those employed in Min istries providing essential
services and when no public transport is available may use Government vehicles
subject to the approval of the Chief Executive". The Appellant did not have the
approval of the Chief Executive to use the vehicle in this instance.

ix.

With regard to the charge under section 6(d) of the Code, Mr Niu in his representation
freely admitted that the allegation was true, and further, he proceeded to make
representation on mitigation and requested that "the Commission considers a
reprimand or caution .... as sufficient penalty/sanction against Mr Tuputupu ".

x.

Furthermore, with regard to the Court case still pending against the Appellant, his
legal counsel "pleaded that for present purposes, the Commission considers the case
based on only the two (2) charges that had been issued to him and that a disciplinary
outcome of a warning or reprimand is sufficient".
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First ground of appeal - No reason for decision of Commission

x1.

On the first ground of appeal, that no reason was given in the Commission 's decision
on 09 November 2013, the Tribunal considers that the decision cannot be taken in
isolation on its own but must be taken as part of the whole disciplinary process.
Given the scenario of the whole disciplinary process, it is clear that the
Comm ission's decision is the result of the di sciplinary process in which the
Appellant was party to and in fact actively participated in.

xii.

The Appellant was charged with the actions he was alleged to have done. He was
accorded the opportunity to respond in writing in answer to the allegations and to
mitigate any resultant penalties. He did respond in writing. He requested an oral
hearing and was given the opportunity to do so. He also made submission on
mitigation. Under the circumstances, the Tribunal believes that the Commission is
not obliged to provide reasons for its decision. The Appellant should be fu lly
cogni zance of the reason for the penalty imposed by the Comm ission.

x111.

In addition, the legal authorities do not support the contention that the Comm ission's
decision on 09 November 20 13 is invalid for failure to provide reasons for the
di smissal of the Appellant.

x1v.

It is trite law that there had never been a principle of natural justice that an
administrative authority is required to provide reasons for its decisions [refer Wade
on Administrative Law 5111 ed page 46]. The Tribunal accepts the submission tendered

by the Solicitor General that this position can only be negated by express statutory
provi sion to do so, and there is no such statutory provision.
xv.

Mr Niu for the Appellant put forward the Court of Appeal's ruling in FWCT v Fua
& Lawton Constructions Ltd [ 1992] TLR 21 in support of his contention that the

Commission should have provided reasons for its decision.
xv1.

xv11.

In Fua & Lawton, the Court of Appeal set aside an order made by the Chief Justice in
exercising a discretion vested in him, because inter alia no reasons were given by
him. Clearly, that case related to the exercise of a judicial discretion, not an
administrative decision. The ruling in Fua & Lawton does not apply to the present
circumstances.
Thi s ground of appeal fails.
Second ground of appeal - Clause 23 of the Constitution

xv111.

The second ground of this appeal is that the Commission may have erroneously used
Clause 23 of the Constitution without being aware that it was amended by Act No. 3
of2013.

x1x .

There is no evidence that the Commission had issued its decision on the basis of the
old version of clause 23 of the Constitution. The minutes of the meeting of the
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Commission on 09 November 20 13 shows that in making its decision to dismiss the
Appellant, clause 23 of the Constitution was not mentioned at all.
xx.

This ground of appeal fail s.

T hird ground of appeal - To await the decision of the Court of Appeal

xxi.

The disciplinary processes of the Commission are separate from any criminal
prosecutions in the Courts.

xxii.

The Commission had realised this when it made its decision on 09 November 20 13.
The minutes reflected "that the Commission was also reminded that the Solicitor
General and the Public Service Tribunal have send reminders that the Commission
should not await the decision of the court before they can issue a decision". The
Solicitor General in his submission referred to the Ani toni case [PST Appeal No. 2 of
20 13] which was a case-in-point.

xxi ii .

In the normal run of events, the disciplinary processes in the Appellant' s case should
and could have been completed without further ado, after the oral hearing on 07
October 20 I I .

xx iv.

However, by letter dated 12 March 20 12 to the Appellant, the Commission "directed
that the case be deferred awaiting a decision of the Courts".

xxv.

The sign ificance of this communication is that it signified a procedure se t by the
Commission which detracted from the normal run of events. By that communication
the Commission laid down what procedure it will take, and that procedure was
communicated to the Appellant.

xx vi.

After having set down U1at procedure, the Commission cannot unilaterally change it
without notice to tile Appellant.

xxvii .

The Com mission has directed the case to await the decision of the Courts. The word
"Courts" is in plural and it infers that it is a reference to the final decision of the
judicial process. The Tribunal agrees with the Appellant that the decision has not yet
been reached. The Appellant' s appeal is still pending and the final decision of tile
Courts will be made when the Court of Appeal adjudicates on that appeal. Until then,
the Courts decision is not yet completed.

xxviii.

In making its decision on 09 November 20 13, the Commission's minutes showed that
the Commission "awaited the court case as it might lean in favour of the employee
when ... discussing disciplinmy measures against the officer". This indicates that the
Commission was mindful that there may be some mitigating factors in the result of
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the Courts case. That is to say that the result of the Courts case may be relevant to the
Commission's decision with respect to the penalty to impose on the Appellant.
xx tx.

The Comm ission's decision on 09 November 20 13 was erroneously made on the
premise that the result of the Courts case have been finali sed. That was not the case
and therefore the decision of the Commission was flawed.

xxx .

The Tribunal emphasises that this rul!ng [on this ground] only applies to the present
case and cannot be used as precedent in the normal run of events. The detracting
factor in this case is the Commission's sending the lelter dated 12 March 2012 setting
down a particular procedure to be followed.

xxx t.

This ground of appeal succeeds.
Fourth ground of appeal -The right to mitigate before imposing the penalty

xxx ii.

During the oral hearing of this appeal, Mr Niu submitted that the Appel lant was
denied the opportunity to mitigate before the Comm ission imposed the penalty on 09
November 20 13. He cited the Chief Justice's decision on Sios ifa Tu'itupou
Tu'utafaiva's case [Supreme Court 4 December 20 12] in support of his contention.
The Chief Justice (at page 4) stated "Not only would it make no logical sense for the
position to be otherwise but there is also undoubted authority for the proposition that
a party is entitled to an opportunity to be heard before a penalty is imposed upon
him".

xxx ut.

In the charge letter to the Appellant dated 02 September 20 I I, he was given the
opportunity to mitigate should he do not dispute the charges [paragraph 4]. The same
opportunity was not given should he dispute the charges [paragraph 5]. The
procedural requirement may have been complied with had the opportunity to mitigate
also given [in paragraph 5] to make representation as to penalty in the event of the
charges found to be proven.

xxxiv.

In the oral hearing given to the Appellant on 07 October 2011, his legal counsel
admitted the charge regarding to disrepute to the public service. He also tendered
representation on mitigation, namely, the Commission to "consider reprimand or
caution" as sufficient penalty.

xxxv.

With regard to the charge relating to use of status, power and authority, the
Appellant's stance was that that charge cannot be established against him. The
procedural requirement may have been complied with had the Commission invited
him to make representation as to penalty in the event of that charge found to be
proven.
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xxxv1 .

Following the ruling in the Tu' utafaiva case, the Appellant had not been accorded the
opportunity to make representation as to penalty with regard to that charge.

xxxvii.

However, since the Commission had set down a new procedure [to await the decision
of the Courts] this principle may now apply to both charges.

xxxv111.

This ground of appeal succeeds.

Acknowledgement
33. The Tribunal is indebted to both parties for the assistance accorded during the

processes of this appeal, especially with the provision of the relevant documents.

Order of the Tribunal
34. Under section 2 1F of the Public Service Act 2002 (as amended), the Tribunal may

make an order to affirm, vary, or set aside the Public Service Commission's decision.
35. The Tribunal makes the following orders:
(i)

The decision of the Public Service Commission on 09 November 2013 [PSC
Decision No. 469] is set aside.

(ii)

This matter is remitted back to the Public Service Commission for
reconsideration.

'Aisea H Taumoepeau

Lady ' Eseta Fusitu'a

Timote Katoanga
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