Government of Tonga

Public Service Tribunal

Mr. 'Aisea H. Taumoepeau, SC

-Chairman

Lady 'Eseta Fusitu'a

-Member

Mr. Timote Katoanga

-Member

PST Appeal No.Ol of 2014
Appellant:

Mr. 'Ata'ata Manuetoafa Finau

Respondent:

Public Service Commission

Representation:
Appellant:

Mr. 'Ata'ata M. Finau

In person

Respondent:

Mr. James Lutui
Ms Falemei Fale

Acting Solicitor General
Deputy Secretary,
Public Service Commission

Date of Hearing:

17 April 2014 and 04 June 2014

Date of Ruling:

06 June 2014

'Ata'ata Manuetoafa Finau vs. Public Service Commission - PST Appeal No.1 of2014
I.

This is an appeal by the Appellant ('Ata'ata M. Finau) against a decision [PSC
Decision No. -196] on 26 November 2013 by the Respondent (Public Service
Commission).

2.

The details of the Respondent Decision No. 496 of 26 November 2013:

'' 1. That the request by Mr. 'Ata 'ala Finau. Government Statistician to defer his
calendar leave entitlement or cash payment is not approved. "
3.

The Appellant appealed on 13 December 2013 against the Public Service Commission
(PSC) Decision No. 496 of26 November 2013.

Background
4.

On 11 May 2012 the PSC extended the deadline for utilising of outstanding calendar
leave entitlements from 01 July 2012 to 31 December 2012 as per PSC Decision No.
222.

5.

The Appellant wrote to the Hon. Minister of Finance & National Planning on 28
September 2012 and recommended the following:

"1. I, the undersigned, to conLinue working, in light o,j'the above.
2. The undersigned, to receive cash payment of 1 10 calendar days, and
3. Any annual leave 2012 balance of the undersigned by December 2012 be carried
forward to 2013."
6.

The Hon. Minister of Finance & National Planning forwarded the Appellant's letter of
28 September 2012 to the Chairperson of the PSC with a cover letter on 02 October
2012 to confirm his support of the Appellant's three recommendations.

7.

On 21 November 2012 the Appellant sent a Savingram to the Secretary of the PSC
requesting an update on status of the Hon Minister of Finance & National Planning's
letter of02 October 2012.

8.

On 04 January 2013 the PSC made the decisions [PSC Decision No. 02] to extend the
deadline for the utilisation of outstanding calendar days leave entitlements, for the last
time, to 30 June 2013 and any unutilised outstanding calendar days leave entitlements
after this deadline will be forfeited. This decision was copied to the Hon. Minister of
Finance & National Planning.

9.

In a Savingram from the Appellant on 05 February 2013, he acknowledged that he
had received the Savingram from the PSC regarding the clearance of the outstanding
calendar days leave by 30 June 2013. In the same Savingram he also followed up
whether the Commission had made any decision on his recommendations that was
endorsed by Hon. Minister of Finance & National Planning.

10. On 11 March 2013 the PSC approved to pay the Appellant the equivalent of his salary
in lieu of twenty working days leave entitlement [PSC Decision No. 133].
11. The PSC made a decision on 26 November 2013 not to approve the request by the
Appellant to defer his calendar days leave entitlement or cash payment [PSC Decision
No. 496]. This decision was conveyed to the Hon. Minister of Finance & National
Planning on a Memorandum on 29 November 2013.
12. A Savin gram from the PSC was sent to the Appellant on 13 December 2013 to inform
him of the PSC Decision No. 496.
13. The Appell ant sent a letter on 13 December 2013 to the Chairperson to appeal against
the PSC Decision No. 496.
14. On 13 December 2013, the Appe!Jant appealed to the Public Service Tribunal against
the PSC Decision No. 496.
15. On 18 December 2013 the PSC made a decision that PSC Decision No. 496
November, 2013 stands [PSC Decision No. 565].

PSC Actions and Decisions
16. On 04 January 2013 the Commission decided as follows [PSC Decision No. 02]:

'I That a FINAL EXTENSION ofthe deadline for the utilization of outstanding
calendar/eave entitlements be 30 J une, 2013,·
2. Any unutilised outstanding calendar leave entitlements as of 30 June 2013

SHALL BE FORFEI TED:
3. Chief Executive Officers who still have staff with outstanding calendar leave
entitlements:
a) submit their outstanding leave plan for the period OJ January 2013 - 30
June 2013 to the Public Service Commission by 11 January 201 3;
b) be reminded that it is their role to ensure clearance of all outstanding
calendar leave by the above deadline. This will be part of their Chief
Executive Officer pe1jormance measures for the period January 2013
June 2013. "
17. The PSC approved on 11 March 2013 "That Mr. 'Ata 'ala Finau, Government
Statistician, National Bureau of Statistics be paid the equivalent of his salary in lieu
of twenty (20) working days leave entitlement" [PSC Decision No. 133] in a response
to a follow up from the Appellant on 05 February 2013. to check whether the
Commission has made a decision on the letter from the Hon. Minister of Finance &
National Planning to the Chairlady of the Commission on 02 October 2012 regarding
his outstanding leave days.
18. The reason why the PSC only paid 20 days as that is the maximum that is allowed by
the Public Service Policy 2010 Section 2B.6.1(b) [ref: PSC Office submission to the
Commissioners Meeting of 11 March 201 3].
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19. The CEO of the PSC sent a letter to the Appellant on 19 September 201 3 to inform
him that all unutilised outstanding calendar days leave entitlements are considered
forfeited as of 30 June 2013.
20. In a response to an appeal from the Appellant on 24 September 2013 regarding the
letter from the CEO of the PSC on 19 September 2013, the PSC approved the
following: "That the request by Mr. 'A ta 'ata Finau, Government Statistician to defer
his calendar leave entitlement or cash payment is not approved. " [PSC Decision No.
496 of29 November 2013].
21. On 13 December 2013 the Appellant appealed again to the PSC against the PSC
Decision No. 496 and the response from the PSC was "That PSC Decision No. 496 of
29 November2013 stands. " [PSC Decision No. 565 of 18 December 201 3].

Appellant's Submission
22. The Appellant based his submission on the following grounds:
( 1) He could not take his leave as directed by the· Respondent because of severe
shortages of staff in the department.
(2) He was waiting for a reply from the Respondent to the letter from the Minister of
Finance and National Planning supporting his recommendations on how to treat
his outstanding calendar days leave but there was no response.
(3) When the leave passage and the old pension scheme were abolished, the
outstanding leave days and the pension entitlements were allowed to be paid out
in cash. The same process should be applied when the leave scheme was changing
from the calendar days leave to working days annual leave.
(4) Since the appointment of the Govemment Statistician (the Appellant) was made
by the Cabinet, the Appellant questioned whether PSC has the jurisdiction to
make decisions over his leave or Cabinet.

Respondent's Submission
23. The Legal Cotmsel for the Respondent made the following submission:
( 1) The Respondent had allowed sufficient time for the Appellant to take his
outstanding calendar leave entitlements.
(2) The Appellant as Government Statistician, is tasked by law with controlling the
operations and staff of the Statistics Department, and is therefore at fault for
allowing the Statistics Department to be severely short staffed.

3

(3) The Respondent is not legally required to adopt the endorsement of the Minister
of Finance and National Planning.
(4) Although the Appellant was appointed by Cabinet pursuant to section 5 of the
Statistics Act, he should still be subjected to the Public Service Act. This is
despite the fact that the Public Service Act does not list the Statistics Department
as one of those ministries/departments to which the Act applies. That Act does not
specifically exclude the Government Statistician from the operation of the Act.
Furthermore, the Statistics Department has since become part of the Ministry of
Finance and National Planning. That Ministry is listed in the Public Service Act as
a Ministry to which the Act applies.

Tribunal Findings
24. The Tribunal have carefully examined all aspects of this case and have reached

conclusions including the following:
1.

The Tribunal notes that the Statistic Department is not listed in the Public
Service (Amendment) Act 2012 in the Ministries, Department and Offices in
the Public Service to which the Act applies. The Government Statistician is
also not listed in the Appointments that are exempted from the operation of the
Act. The Statistic Department was established under the Statistics Acts 1978.
The Government Statistician is appointed by Cabinet pursuant to section 5 of
that Act.

11.

The Respondent approved the extension of the deadline for utilising of
outstanding calendar leave days from 30 June 20 12 to 31 December 2012
[PSC Decision No. 222 qf 11 May 2012].

m.

The Hon. Minister of Finance & National Platming supported the Appellant's
recommendation to liquidate his outstanding calendar days leave in a letter
dated 02 October 2012.

1v.

The Respondent approved the final extension for utilising of outstanding
calendar days leave to be ended on 30 June 2013 [PSC Decision No. 02 of 0-1
January 2013].

v.

The Appellant's purported 90 outstanding calendar days leave was forfeited at
the end of June 2013.

VI.

Other 40 employees, from various Ministries, also had their calendar days
leaves forfeited at end of June 2013 [ref Submission by the PSC Office to the
Commissioners Meeting of26 November 2013].

VII.

Out of those employees who had their calendar leaves forfeited, the Appellant
is the only one who appealed to the Tribunal against the PSC decision to
forfeit the outstanding calendar· days leaves.
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vu1.

Three senior officers of the Statistics Department are on study leave.

1x.

The maximum number of leave days that the Respondent can liquidate (as
under the Public Service Act) is 20 days [ref: Public Service Policy 2010.
Section 2B. 6.1 (b)].

x.

Despite the shortage of staff in the Statistic Department, the Appellant was still
able to travel overseas on official trips.

XL

His Majesty's Cabinet on 21 May 2008 [CD No. 558] item (1) reads as follows
"Cabinet designate the Hon. Prime Minister as the Minister responsible for
Statistics··.

xu.

About February 2011, various correspondences between certain authorities
regarding the status of the Statistics Department were made, seemingly
relating to the reform programme of Government.

xiii.

However, those correspondences were superseded by both Cabinet direction
and legislation.

x1v.

The Cabinet direction made on 21 May 2008 [CD No. 558] was changed by
His Maj esty's Cabinet on 16 March 2011 [CD No. 168 ], which reads as
follows "That the Hon. Minister for Finance be designated as the Minister
responsible for Statistics ··.

xv.

A letter dated 15 March 2011 to the then Minister of Finance (Hon. Sunia
Manu FiJi) from the Acting Chief Secretary & Secretary to Cabinet (Alfred
Soakai) set out the reasons for the transfer and specifically stated that
"Statistics .... will answer directly to Your Honour".

xv1.

On 14 October 2011, the Interim Reportfi"om Working Group on Government
Structural Reform (WGGSR) was approved by His Majesty ' s Cabinet [CD No.
958]. That report detailed the responsibilities of each Government Ministry
and Agencies. "Statistics'' did not feature in either the responsibilities of the
Ministry of Finance & National Planning nor under any other Ministry. It also
did not feature in the list of"Other Agencies (Independent)".

xvn.

The Miscellaneous Amendments (Name of Government Ministries) Act 201 2
does not refer to the Statistics Department as being under the Ministry of
Finance and National Planning. Similarly. that Act does not refer to the
Statistics Department as part of any other ministry/department to which the
Public Service Act applies.

xvu1.

The Statistics Department is therefore a separate government agency operating
under the Statistics Act 1978. That Act provides that the minister to act as
Minister for the purposes of the Act shall be that designated by Cabinet from
time !o time. The most recent designation was made on 15 March 2011 [CD
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No. 168], namely, "That the Hon. Minisler for Finance be designated as the
Minister re.sponsible.for Statistics".
XIX.

The Statistics Act inter alia contains these provisions -

''3. Statistics Department
There shall continue to be a department of the Government to he
known as the Statistics Department ..... "
5. Government Statistician
(1) The Cabinet by note in the Gazette may appoint a professional
officer called the Government Statistician, to be responsible to the
Minister for the purposes of this Act and to hold office during
pleasure.
(2) The Government Statistician shal/ (a) advise on matters pertaining to statistical programs of the
departments of the Government of Tonga and confer with such
departments to that end; and
(b) under the direction of the Minister, exercise the authority to
supervise generally the administration of this Act and control
the operations and staff ofI he Statistics Department. "
xx.

Taking the provisions of the Statistics Act as a whole especially sections 3 and
5, unless those provisions are amended, there should always be a Government
department known as the Statistics Department, headed by a Government
Statistician. The Statistics Department cannot be made a division under a
ministry without legislative intervention. Similarly, the Government
Statistician, who is responsible directly to the designated Minister in the
exercise of the authority to supervise generally the admin istration of the
Statistics Act and control the operations and staff of the Statistics Department,
cannot be made subservient to anyone else without legislative intervention.

xx1.

The Appellant was reappointed as Government Statistician pursuant to section
5 of the Statistics Act on 21 May 2008 [CD No. 558].

XXII.

The previous appointment of the Appellant as Government Statistician was on
contract from 28 January 2005 to 27 January 2007. That contract clearly
provided for a specific number of leave days (20 days per year), leave cannot
be paid cash in lieu, and that contract was not extendable. Therefore there is no
question of any outstanding leave from that period.

xxn1.

Between 28 January 2007 and 21 May 2008, the Appellant held a number of
short term contracts in various capacities until his reappointment as
Governn1ent Statistician. There was no leave provided for in those short
contracts.

xx1v.

Since the Appellant was appointed as Government Statistician on 21 May
2008, he has no contract of service or direction from a competent authority
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which indicates that the Public Service Act applies to him. Therefore, he
cannot assert to have derived leave entitlement under that Act.
xxv.

The Appellant's appointment was made under the Statistics Act; therefore he
holds office subject to the provisions of that Act. The only relevant provision
of the Act to the terms of the employment of the Government Statistician is
provided under section 5(1) as "to be responsible to the Minister for the
purposes of the Act and to hold office during pleasure''. The reference to the
"Minister" means Hon. Minister of Finance as the designated Minister
responsible for Statistics [CD No. 168 of16 March 2011].

Grounds of Appeal
a) The Appellant could not take his leave as directed by the Respondent because of
severe shortages of the staff in the department.

25. The Tribunal accepts the Respondent's submission that "The Appellant as
Government Statistician, is tasked by law with controlling the operations and staff of
the Statistics Department, and is therefore at fault for allowing the Statistics
Department to be severely short staffed."
26. The Tribunal believes that the decision made by the Appellant, as the Head of
Department, to allow three of his senior staff to go on study leave at the same time
was the main contributor to the severe shortages of staff in his department.
27. The Tribunal believes that if the Appellant can travel overseas on official trips, he
should be able to organise his outstanding leave days to be taken in instalments.
28. This ground of appeal fails.

b) The Appellant was waiting for a reply from the Respondent to the letter from the
Minister of Finance and National Planning supporting his recommendations on
how to treat his outstanding calendar days leave but there was no response.

29. The Tribunal accepts the Respondent's submission that "The Respondent is not legally
required to adopt the endorsement of the Minister of Finance and National Planning."
30. The decision by the Respondent to set the final deadline for the utilisation of
outstanding calendar leave entitlements for 30 June 2013 was conveyed to the Hon.
Minister of Finance & National Planning on 04 January 2013 [rt;l Respondent's
Memorandum of04 January 2013]
31. The decision by the Respondent not to approve the request by the Appellant to defer
his calendar leave days entitlement or cash payment was conveyed to the Hon.
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Minister of Finance & National Planning on a Memorandum from the Respondent on
29 November 2013.
32. Tlus ground of appeal fails.

c) When the leave passage and the old pension scheme were abolished, the
outstanding leave days and the pension entitlements were allowed to be paid out
in cash. The same process should be applied when the leave scheme was
changing from the calendar leave days to working days annual leave.
33. The maximum number of leave days that the Respondent can liquidate is 20 days as
per the Public Service Policy 2010, Section 2B.6.J(b) . Therefore, the Tribunal
believes that the Respondent made the right decision in not liquidating the outstanding
leaves as some of the employees, including the Appellant, had outstanding calendar
leave days which were more than 20 days. Moreover. the Respondent gave the
employees who had outstanding calendar leave days amble time to take their leaves.
34. The Respondent was not legally bound to use a particular process or method to clear
the outstanding leave when the leave scheme was changing from calendar leave days
to working days annual leave. However. there were Policies that the Respondent had
to comply with such as Public Service Policy 2010. Section 2B6.1 {b) and Section
2B.6.2.
35. This ground of appeal fails.

d) Since the appointment of the Government Statistician (the Appellant) was made
by the Cabinet, the Appellant questioned whether PSC has the jurisdiction to
make decisions over his leave or Cabinet.
36. Section 2 of the Public Service Act [as amended by the Public Service (Amendment)
Act 2012] provides.. (1) This Act shall apply to the following persons:

(a)

All chief executive officers and employees in a Government Minisffy as
listed in Part 1 ofSchedule I: and
(b)
All chief executive officers and employees in a Government agency as
listed in Part 2 ofSchedule l
(2) This Act shall not apply to persons Listed under Schedule II. "
37. Neither the Statistics Department nor the Government Statistician is listed in Schedule
I or Schedule II of the Public Service Act.
38. Therefore, the public Services Act does not apply to the Statistics Department or the
Government Statistician. PSC, being created and empowered under the Public Service
Act, has no j.urisdiction over the Appellant with regard to any terms/conditions of the
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Appellant's employment. Consequently. PSC has no jurisdiction to decide over the
Appellant's leave.
39. The Appellant was appointed under section 5 ofthe Statistics Act 1978.
40. The Minister responsible for the Statistics Department is the Hon. Minister for
Finance [CD No. 168 of 16 March 2011].
41. The terms/conditions of employment for the Appellant are the responsibility of his
Minister and Cabinet. The Tribunal is informed that there is currently no contract of
service for the Appellant since his appointment on 21 May 2008, other than what is
prov ided under the Statistics Act i.e. "to hold office during pleasure".
42. The PSC has no jurisdiction to make any decision with regard to the Appellant's
leave.
43. This ground of appeal succeeds.

Acknowledgement
44. The Tribunal is indebted to both parties for the assistance accorded during the
processes of this appeal, especially with the provision of the relevant documents.

Order of the Tribunal
45. Under section 21F of the Public Service Act 2002 (as amended), the Tribunal may
make an order to affirm, vary, or set aside the Publ ic Service Commission's decision.
46. The Tribunal makes the following orders:

1) T he decision of the Public Service Co mmission on 26 November 2013 [PSC
Decision No. 496] is null and void.
2) T he relevant authorities to deal with this matter are the Hon. Minister for
Finance and National Planning and His Majesty's Cabinet.

'Aisea H Taumoepeau

Lady 'Eseta Fusitu' a

Timote Katoanga
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