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Decision on Appeal No. PST 1/2012: Fanau'ifo'ou 'Akau'ola 

Preliminary Ruling 

1. On 20 September 2012, we gave a Preliminary Ruling on the issues of the standing oft he 

appellant to prosecute the appeal, and the timing of the lodging of the appeal. That 

Preliminary Ruling forms part of this decision and will not be repeated here. 

Appeal 

2. This is an appeal by the appellant, Ms Fanau'ifo'ou 'Akau'ola, the, Acting Director of Tourism, 

Ministry of Tourism, against a decision of the Public Service Commission (hereina Iter 

referred to as "PSC") made at Its meeting on 18 April2012, which reads as follows-

"That Public Service Commission Decision No. 133 of5 April 2012 stands.~ 

3. The appellant is seeking the following order from the Tribunal: 

Nl. That PSC Decis;on No. 133 of5 April2012 be rescinded. 

2. That Miss Simata e La' a Palu, Persondl Assistant ta"the Minister of Tourism, be 

lat~rally transferred to the past of Tourist Officer (Marketing) and be paid at the 

relevant point of the appropriate salary swle with ef}ectfrom the dote of 

Tribunal decision. N 

Background 

4. On 11 November 2011, the PSC appointed Ms Simata e La' a Palu to the post of Personal 

Assistant to the Minister ofTourlsm, which required minimum qualification of-

uEducation Qualification; Bachelor degree in Tourism Management or in any field 

relevant to Tourism. Experience and knowledge in tourism Is desiroble.u 

S. On 21 March 2012, the appellant as acting CEO oft he Ministry of Tourism requested that 

Ms Palu be laterally Ira nsferred to the post of Tourist Officer {M>lrketing) within the Ministry 

of Tourism {after due processing as required by applicable policies/rules of the civil service). 
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6. On 5 April2012, the PSC office submitted that request to PSC r~commending its approval. 

The required qualification for the Tourist Officer (Marketing) post was-

"Academic qualification: Bachelor Degree in Tourism, Marketing or relevant field 

tram a recognized tertiary Institution, 

Work hperlence and Knowledge: Work experience in tourism and prior involvement 

In develaping/caordinatinq special tourism eventS will be an advantaqe." 

7. That submission included the following comments-

"Recommended Candidate: The panel unanimously agreed to recommend Ms Simata 

e La' a Palufor the advertised pasitian. Ms Palu has a Bachelor of Arts deqree 

majorl'!g.in Chinese culture and Chinese language, Ms Pdlu has been involved in 

various tourism and marketinq events/or Tonga includin(J the Shanghai World Expo 

2010 and the 'fvo Mal Tanqo Tourism Experience 2012. Thus herqualljlcatians and 

work experience $Otlsfy the minimum requirements. During the Interview Ms Palu 

demonstrated her experience in carrying aut marketing activities such as developing 

marketing brochures and updating the Ministry's website and her commendable 

knowledge and understandmg af emerging tourism market5. With her great 

personality characteristics and performance In the interview, the pone/ regarded her 

as meeting all aft he minimum requirements for the past, thus she is recommended 

Jar the position." 

B. The submission also included the following-

"PSC Office Comments: 

~ Recruitment process was duly carried out as per policy. 

~ In light of the above, the following recommendations are submitted for the 

·consideration of the Commission please. 

Recommendation: 

That Ms Simata e La' a Palu, Personal Assistant to the Minister far Tourism be 

laterally transferred to the position of ToUrist Officer, Ministry of Tourism and be 
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paid at her current salary paint at the /eve/9 salary scale with a range af$17,277 to 

$26,044 with effect/ram the date of Public Service Commission Decision," 

9. Amongst the supporting documents accompanying the recommendation (above) was a 

Savingram doted 21 March 2012 to the Secretary for PSC, from the Acting Director of 

Tourism, endorsed by the interviewing panel lists, as follows-

"Subject: Interview of Tourist Officer (Marketing) 23 March 2012 

I r:1m pleased to advise the pr:~nelists' decision regarding the interview of the post of 

Tourist Officer (Mr:~rketing) for Ministry of Tourism on Friday 23'" March 2012. The 

pone/lists recommended Ms Simata e La'o Palu for the post a/Tourist Officer. The 

fiJI/owing ore key strengths and comments resulted from the interview. 

1. Ms Potu possesses wide range of tourism knowledge and experiences and 

some of her past experiences directly involved with tourism related 

programs. 

2. She is passionate about tourism and wonts to toke port in development of 

this very lucrative economic sector in Tonga. 

3. She is knowledgeable of the duties required of a Tourist Officer and has been 

given good recommendations of some of the work she has undertaken 

4. The panelllst unanimously agreed that the Bache/oro! Arts {Chinese Culture 

and Chinese Language) Is relevant giving that China is one of the tourism 

emerging markets. 

5. She Is very confident and has good command of both English and Chinese 

which is very important. 

10. However, on S·April2012, the PSC decided (DeciS'lon No. 133 df 5/l.pril2012)-

"That the request of the Ministry of Tourism frJr Ms Simota e Lo'a Palu, Personal 

Assistant to the Minister of Tourism be laterally trr:~nsjerred to the position of Tourist 

Officer, Ministry of Tourism with effect from the date ojl'ublic Service Commission 

Decision is not approved.H 
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11. The minutes of PSC meeting on 5 April 2012 showed the following: 

uDISCUSS/ON: 

The Commission concurred that Ms Simata Palu does nat meet the minimum 

requirements [or the position of Tourist Officer as her Bachelor Degree 

ma;ors ore Chinese Culture and Chinese Language, which ore not 00 relevant 

field" compared to Tourism and Marketing (given by the advertised job 

description). 

The comment was raised that Ms Polu's current position as Persona~ 

Assistant ta the Minister of Tourism will end soon since there will be no such 

portfolio as NMinister of Tourism"" as of 1 July 2012. However the decfs/on of 

. tbe Commission to not approve the lateral trrmsfer is riul! to her nat meeting 

the minimum requirements for the position. n 

12. Upon receipt of PSC Decision No. 133 of 5 April2012, the Appellant wrote back to PSC office 

pointing out what she thought were flaws in tho! decision, 

13. In there-submission of the molter to PSC on 18 April2012, the submission contained-

"PSC Comments: 

;I> Given thot the Ministry of Tourism will merge with the Ministry of Labour, 

Commerce ond Industries to [arm the Ministry of Commerce and Tourism, 

· the PSC Office is of the view that the opinion oft~e CW for Commerce ond 

Tourism be sought regarding the matter. 

Thus this matter is submitted [or thl! Commission's information and further 

direction please." 

14. Instead of PSC to king heed of above advice, PSC Decision on 18 Aprll2012 was-

"That Public Service Commission Decision No 133 of 5 April 2012 stands." 

15. The PSC also directed that PSC office write a Sovingram to the Ministry qfTourlsm In reply to 

their Savingram .... to advise that the decision of the PSC stands, and that in line with the .. 
current Government Structure Reform in which Tourism will merge with part of the Ministry 
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of Labour, Commerce and Industries (MCLI) os the Ministry of Commerce ond Tourism, it is 

appropriate for the view of the CEO of Lobour, Commerce and Industries to be sought prior 

to ony further recruitment of Tourism. 

16. On the same meeting Ill which the PSC rejected the recommendatil'n forMs Polu's lateral 

transfer (5 Apr( I 2,012), the PSC approved the appointment of on~ Ms 'Ete'aki to a similar 

post ofTourist Officer (Development) in the Ministry of T ourlsm Without specifying any 

requirement for consultation with the CEO of the proposed Ministry of Commerce and 

Tourism or any mention of the proposed merge ofthe two ministries. 

17. It is noted however that the direction by PSC referring to consultation with the CEO of the 

Ministry of Commerce and Tourism was specific to "any further recruitment ofTourlsm". 

The processing of Miss Palu's application up to 5 Aprll2012 

18. The post was advertised internally within government, in circul"atioros fram the Acting 

Director Tourism to the CEOs of government ministries, dated 22 February 2012 and 

' odvisingthat applications must reach the head office of the Ministry of Tourism by 9 Morch 

2012. 

19. The basic requirements for the applicants were: 

a. Bachelor deBree In tourism, marketing or relevant field from a recognised tertiary 

institUtion; 

b. Work experience in tourism and prior involvement in developing/coordinating 

special tourism events will be an advantage; 

c. The required skills were-

i. Excellent In the English language both spoken an<:! written; 

ii. A team worker; 

iii. Coordinatlng/orBanisation skills (of events/especio I activities); 

iv. Computer/internet knowledge and skills; 

v. Ability to relote to other cultures of emerging markets for tourism. 

20. Ms Palu, then the Personal Assistont to the Minister for Tourism, lodged her application for 

the advertised post on 5 Morch 2012. The recor<:ls of her academic, employment ond other 

reloted qualification were attached. Ms Palu's application, accompanying reference~ and 
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• documentation, show clearly that she possesses, and in abundance, the very qualifications 

as well as the personal aptitude, which the advertisement required. 

21. Under the leadership, coordinotion and authorisation by the PSC, the interviewing panel 

were: 

i. Ms Falemei Fale, PSC (Chair); 

ii. Ms Sandra Flfita, Ministry of Tourism; 

iii. Mr Viliami Fakalolo, Ministry of MAFFF. 

22. The panel interviewed Ms Palu on 23 March 2012: Her results were 34/40, 37/40 and 38/40. 

In their letter 19 the Secretary of the PSC dated 21 March 2012 (the date of"21 March" is 

probably wrong), they highly recommended and fully endorsed t~at Ms Palu be appointed to 

the post ofT ourlst Officer (Marketing). 

In their f1ve point basis for their recommendations, th~ panel praised Ms Palu's tourism 

"knowledge and experien,.,s"; her passion about the dev~lopment of the very lucrative 

economic sector which is tourism; her already good performance of the duties of a Tourist 

Officer (Mo rketing); and her very high command of English. 

They olso stressed to the PSC one of their most important advice, namely, that they 

"unanimously ogreed that the Bachelor of Arts (Chinese Culture and Chinese Language) is 

relevant, given that China is "one of the (tourism) emerging tourist markets." 

23. Consequently, the PSC office in their submission (ref: WPF/STF. 4(2/20/2) to the PSC 

meeting on S April2012 recommended that the request by the Ministry ofTourism forMs 

Simato e La' a Polu, Personol Assistant to the Minister of Tourism to be loterally transferred 

to the post of Tourist Officer in the some ministry be approved. This was in item No. 133 of 

the ogendo for that meeting. 

24. Very clearly, from the publicising of the advertisement of the said post, 12 March 2012, to 

the interview panel's report forwarded by the Acting Director ofT ourism to the Secretary of 

the PSC dated 21 March 2012, and the PSC Office's recommendation to the PSC meeting on 

5 April 2012, the appropriate procedures and criteria were properly observed. 

25. In fact, the SoliCitOr General in th~ hearing of the appeal, informP,d that the Respondent 

ogree that the processing of the application to the PSC complied with all procedural 

requirements. 
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The processing of Ms Palu's application from 5 April 2012 onwards 

26. The PSC met on 5 April 2012. The recommendotion from the interview panel to appoint Ms .. 
Palu to the Tourist Officer {Morketing) post was in the submisslort, ref: WPF/STF. 4/2/20/2. 

Ms Palu's application, academic and work records, as well as the interview panel's records 

and their recommendation to approve Ms Palu's appointment, were all submitted and made 

available to the PSC. 

27. The PSC decision on this matter, namely Decision No. 133 of 5 April 2012 was: 

'7hot the request by the Mmlstry of Tourism forMs Simoto e La' a Polu, Personal Assistant to 

the Minister a/Tourism to be laterally transftmed to the post oJTo11rist Officer in the some 

Ministry is not approved.~ 

' 
28. That decision was conveyed to the Acting Director ofTourism on 11 April2012, who 

responded by writing back to the PSC office (on 13 March 2012) pointing out what she 

thought were flows in that decision, including: 

(a) Procedural requirements were followed; 

{b) Selection of the candidate was made on merit; 

(c) The selection panellists unanimously agreed without the slightest hesitation that the 

candidate qualifies for the position; 

(d) The Ministry was not given the opportunity t~ clarify or res_pond to any queries that the 

office of PSC may have had regarding aspect(s) of the selection process at which the 

Ministry was believed to have failed. 

29. The CEO of PSC wrote to the Acting Director of Tourism on 26 April2012 advising that the 

response from the Acting Director of Tourism had been submitted to the PSC meeting on 18 

April2012, that all issues raised had been considered, and. that decision No. 133 of 5 April 

2012 Is to stand. Two reasons given were: 

(a) That the above decision was taken in light of the current government reform 

whereby the Ministry ofTourism will merge with part of the Ministry of Labour, 
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Commerce and Industries to form the Ministry of Commerce and Tourism on 1 

July2012. 

(b) In the in teres! of the successful implementation of the government restructure 

and given that the Secretary of Labour, Commerce and Industries will be the 

Chief Executive Officer of the new Ministry of Commerce and Tourism as of 1 

July 2012, it is oppropriate and imperative that the views of the current CEO be 

sought on all staffing recruitments fo( the current financial ~ear. 

30. Both reasons given above were not part of the criteria specified In the odvertisementfor the 

post, nor in the background criteria discussed by the Ministry of Tourism and the PSC office, 

nor in any briefing for the interviewing panel to be mindful of, As such they cannot form any 

of the grounds for the approval or non-opproval of the appointment. 

31. It must be noted olso that what was conveyed was not the same as that directed by the PSC 

ot the meeting. The PSC direction was to carry out consultation between the ministries on 

"any further recruitment". 

32. Turning to the actual requirements for appointment, as spelled out In the advertisement, 

and as certified by the PSC approved interviewing panel and duly recommended to the PSC 
• 

office, Ms Palu is quite clearly a most suitable qualified applicant. 

33. One of the special skills the application asked for from the applicants was fluency in tf1e 

language and knowledge of especially emerging tourist morkets. One of the biggest 

emerging markets is clearly China, therefore, the advertisement was in fact specilicolly 

osking for proficiency in the Chinese language or that of another emerging market, ond 

knowledge of their culture. That is what the advertisement required, and that was what the 

applicant IMs Palu) gave them. For the PSC to then decide that Ms Palu's command of the 

Chinese language and culture was in fact a disqua!ification agai_nst the appointment to the 

post was quite clearly wrong. 

34. The PSC was inconsistent with Its decision on Ms Palu's qualification. On 11 November 2011, 

the PSC approved that Ms Palu's degree was relevant to tourism, but on S April2012, the 

same degree was considered irrelevant. 
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Appellant's submission 

35. The appellant during the hearing of the appeal raised further submissions including grounds 

that the PSC decision was inconsistent, based on assumption, an~ that PSC had pre­
conceived inteiltiOn not to approve the recommendotion. 

36. Inconsistency 
The appellant pointed to the PSC having previously appointed Ms Palu to the post of 

Personal Assistant which stipulated similar requirements, and yet declined to recognise the 
adequacy of those qua lificatlons for the Tourist 0 fficer (M<lrketing) post. 

37. Assumption 

The minutes of the PSC meeting of 5 April2012 showed that the PSC had assumed that Ms 
Palu was only trying to get a permanent posting. There was nothing In the 

briefing/submission to that effect. 

38. Pre-conceived intention 

Again from the said minutes, the PSC seemed to be determined not to appoint Ms P"lu and 

have referred to "her Bachelor Degree majors are Chinese Culture and Chinese Language, 

which are not a relevant field" compored to the advertised job description. There was also 

mention in the minutes of the PSC meeting on 18 April2012 thot "if Ms Simata Palu's 

qualification is accepted os 'relevant' to Tourism or Marketing, there will be wide ranging 

precedent implications in future similar (I.e. appointment/promotion, etc) cases". That 

clearly showed that the PSC decision was not based on thil merit of the.case. 

Respondent's submission 

39. The Solicitor General for the respondent based his submissions on the following broad 

grounds-

(a) That t~e PSC is not bound to approve any submission, but can form its own decision; 

(b) The proposed reform Including the merging of the ministries of Tourism and Labour 

& Commerce was an important consideration in this matter, and consultations 

between those ministries were necessary in order to expedite the reform. 

(c) That the PSC was justified in deciding that Ms Palu's qualifications did not meet the 

minimum requirements for the job. 
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Tribunal's finding 

40. The Tribunal have carefully examined all aspects of this case and have reached conclusions 
including the following: 

{a) The PSC has the authority to form its own decision which may be different from a 

recommendation made to it. However, it is of utmost importance that such a 

decision is reached on the basis of reason.able and/or r_ational grounds. It is not o 
reasonable and/or rotional ground to make a decision In a form-to be inconsistent 

with other decisions previously made. Nor to base such a decision on assumed 

factors or on a pre-conceived intention that cannot be s~pported by the relevant 

facts. 

(b) The Tribunal do not believe that the decision of PSC made on 18 Aprll2012 or on 5 

April2012 were made upon reasonable grounds. !he facts upon which the 

submission to the meeting of 5 Aprll2012 clearly established the adequaD/ of Ms 

Palu for the Tourist Officer (Marketing) post. There was no reasonable ground 

known from the pertinent facts to show that the PSC decision was based on 

reasonable and/or rational grounds. The technical expertises from the recruiting 

process and the PSC office have recommended Ms Palu to be a fit person for the 

job. Yet, the PSC had a different conclusion which was not based on any reasonable 

or apparent rational ground. 

(c) The proposed Government reform was not raised in the meeting of 5 April2012. It 

cannot be used as a ground for rejecting Ms Palu's applic'ation. It was raised In the 

meeting of 18 April2012, but only in the context for 0 any further recruitment for 

Tourism". This Is shown In the minutes of that meeting. Unfortunately, the 

conveying of that matter by the PSC office to the Ministry ofTourlsm was 

erroneous. It purported to make it relevant to Ms.Palu's case when the PSC directed 

that it was for 0 further recruitments". 

(d) China is one of the emerging and important tourist markets for Tonga. Hence, one 

of the primary duties of the Tourist Officer (Marketing) was to assist in coordinating 

and communicating on regular basis with both key markets and emerging markets 

lor tourism and also have the necessary skills to relate to those markets. Therefore, 

the Tribunal believe that the PSC DecisioR No. 407 of 11 November 2011(appointing 

Ms Palu as Personal Assistant) and the assessment of the interviewing panel lists 

that Ms Palu's Bachelor of Arts (Chinese Culture and lan~;:uage) to be relevant to 

tourism were correct. 

41. The Tribunal find that the decision by PSC on 18 Aprll2012 for "!'SC Decision No. 133 to 

stand" was erroneous and that PSC Decision No. 133 itself was erroneous, 

42. It is trite law that a public authority is required to act reasonably. If not, its actions may 

constitute an abuse of public office. Ills also trite law that an abuse of public office may also 
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amount to "misfeasance of office". Although this Tribunal is not called upon to adjudicate 

the existence of s1.1ch possibilities, it is relevant for the purposes of this appeal to aiiLrde to 

the very serious implications of such actions. Especially if malice Or intentional wrong-doing 

may be involved. 

Acknowledgement 

43. The Tribunal is indebted to both parties for the assistance accorded during the processes of 

this appeal, especially with the provision of the relevant documents. 

44. The Tribunal would like to acknowledge the efforts of the appellant. Although she had no 

legal representation she had prosecuted her case very well. We would also commend her 
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but also her stand for the proper execution of public processes. 
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necessary documents and their support during the processing of this appeal. 

Order of the Tribunal 

46, Under section 21F of the Public Service Act 2002 (as omended), the Tribunal may make an 

order to affirm, vary, or set aside the PSC's decision. 

47. For the reasons given above, the Tribunal hereby Order that the decision of the PSC made on 

18 April 2012, namely, "That Public Service Commission Decision No. 133 of 5 Apri/2012 

stondsn be varied as follows-

"That Public Service Commission Decision No. 133 of S April2012 be replaced as 

follows- 'That Ms Slmata e La' a Palu, Personal Assistant to the Minister for 

Tourism be laterally transferred to the position of Tourism Officer (Marketing), 

Ministry of Tourism and be paid at her current salary point at level9 salary scale 

with a range of $17,277 to $26,044 with effect from 5 April2012." 

'Alsea H Taumoepeau 4~-
r:r.L!!.~:.~, '· · 

~4 =:::::::c 

Lady 'Eseta fusitu'a 

Tlmote Katoansa 
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