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POLICE BOARD APPLICATIONS FOR RE\!IEW-

BETWEERN ASP Tulu Kalaniuvalu

(Applicant = No 3/ 2012)

Sgt Saimone Tano'a

by

IF Siosifa Latu
- Sgt Tu'ineau ‘Oneone <

(Applicants no 4 / 2012)

Sgt Fielea Faeamani
IPF Veimau Leone
iP Tupou'Gtutaha

(Applic‘ants ~No 5/ 2012)



1P Slosifta Latu
IP Veémau Leone
IP Tupou’'Otutaha

(Applicants No 6 / 2012)

Sgt Fielea Faeamani
IP Siosifa Latu
IP Veimau Leone

(Applicants No 7 / 2012)

IP Siosifa Latu

{Applicant - No § / 2012)

Sgt Fielea Faeamalﬁi
Sgt Tu'ineau 'One’One
IP Veimau Leone
IP Tupou'QOtutaha

(Applicants No 9/ 2012)
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AN TONGAPOLICE

(Respondent)

Coram

The Board

Chairman

Justice Cato

Members
Lord Tupou
Mr. Laki Niu

Ihe Applicants in person

Mr, Kefu for the Respondent

RULINGS OF THE BOARD ON APPLICATIONS for REVIEW
OF THE POLICE EMPLOYMENT COMMITTEE MADE ON THE
4™ DECEMBER 2012 TO PROMOTE;

1. INSPECTOR LOLESIO HAUSIA to the rank of
+ Superintendant, Response manager
(Application 3 of 2012)



2 CORPORAL HATSTKHTH FAKATFELT tothe-rank

]

e

of Chief Inspector of Police, Tactical Response
Group manager
(Application 4 of 2012)

3.SGT SAIMONE FIFITA to the rank of Chief
Inspector of Police, Intelligence manager
(Appiication 5 of 2012)

4.IP MELEANE TAUELI to the rank of Chief
Inspector of police, Professional Standards

manager

(Application 6 of 2012)

-

5.IP "OKUSITING PELEKTI to the rank of Chief

Inspector of Police District Commander PD 4

(Application 7 of 2012)

6.ACIP 'AKILEO M LATU to the rank of Chief

Inspector, Prosecutions manager = - -

(Application 8 of 2012)



7.SGT SIOSIUA ‘ATEVALU to the rank of Chief
Inspector of Police, Serious crimes manager
(Application 9 of 2012)

[1] The Tribunal on the 1*t March, 2013 sat to consider these

applications which involved a review of appointments made

- by the Police Employment.. Committee, chaired by

Commissioner O Fee and two other senior Police officers. The
appointments were made under the provisions of the Tongan
police Act, 2010. Foremost amongst the principles of
appointment is section 31 which provides that appointments
for promotion in the Tongan police is merit based. This may
we suspect, have caused concern dmongst certain amongst
certam members of the Tongan police who had been uséd to
promotion being associated with seniority. Whilst merit is the
legislative criterion,--We ‘can well understand that amongst
senior and long serving Tongan police who have been
rejected in favour of yo‘unger applicants, there may well be
disappointment and even perhaps a feeling of rejection. That
is a matter which we are sure the Committee has not

overlooked.,
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3]

"apphcation repéated a common theme amountmg to

ror the most part, the applications before us were similarly
crafted. One applicant admitted to having some legal advice
and we suspect that at the same or similar precedent was
used because the wording of the applications and grounds for
re\/iew_ for the most part are similar. None of the appliCants
were represented by a lawyer, but the'gro'unds advanced
were clear. For reaSons, which we advance below we do not
consider that any of the applications had merit. We
emphasize we are not an appeal body. Our role as the Board
is simply to ensure that in accordance with principles of
review there is no procedural injustice (breach of natural
justice), and that decisions have not been made which could
be described as arbitrary, or as lacking in principle as to be
unreasonable or capricious. We repeat it is not our function in
law to substitute our view for the view of the Committee. We
are not a Tribunal of appeal in t_‘hat sense. We have a limited
curial role to play. It would be wrong of us to‘.exceéd our
jurisdiction by meddling or trifling with the decisions made by
the statutory authority, the Employment Committee, which is
far bétter placed and experienced in such matters than we
are to make 'decisions ‘on a merit based approach to

appointment or promotion of members of the Tongan police.

We emphasrze the latter because in every case, grounds of

' arguments that the appointment was not; made on merit, and

)
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- others more senidr and has caused disharmony amongst the
Tongah police force. It is not our responsibility as we have
Said to act as an appeal court. The Employment Committee is
the body charged to consider these matters on a merit basis
and that does not necessarily involve seniority although in
some case seniority and merit may be coincident. Weighing
up the merits of individual applications is a delicate matter.
There is nothing that we can detect; nor has any evidence
been put before us, by affidavit to suggest that each case was
not given proper consideration. We have said during
argument and indeed emphasize that if evidence is to be
given before the Board we would expect this to be on affidavit
so that appropriate response and consideration can be given
to allegations m' a timely way. No evidence was placed before
us to suggest that the Committee had acted capriciously or,
un:easonably, and other than on merit‘ aside from certain
allegations raised by IP Leone which we consider below.
Further we guote from a passage from the recent judgment
given by‘ Chief Justice Scott in Fifita v The Police Board AM 16
of 2012, 8" February 2013 involving an appeal from a Police

Board review;

“The fact that the Appellant is of the view that his

application was more meritorious than that of the Lance
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Cormoraidoesom of itself indicate that the Employment
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Committee erre_d.”

We dismiss any arguments raised by applicants of this kind.

[4] In any event, the members have all reviewed the individnal

[5]

files and examined each application to ensure that
app'!ications were given adequate consideration before
individuals were shortlisted or declined and we have
examined also the bases upon which decisions to promote
were made. We have  considered the  various
recommendations and eventUaI appointments. We have not
detected anything which would suggest f.o us that decisions
made were arbitrary, capricious, or unreasonable and that

there exist grounds for interventien.

A number of the applicants complained that they had not
been given reasons or had been denied reasons when request
had been made for not being shortlisted. We do not consider
there is any requirement in law for recasons to be given to
candidates who have not been shortlisted. Nor are we
prepared to say that reasons should be given, even where
requested. Employment matters and decisions such as have
to be made in Féfation to- appointments and pro'motion are

often delicate and involve balancing of the merits of other
' ' 8
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which would impose an unusually high and onerous task on
the Cominittee should chapter and verse have to be cited and
reasons given for the failure of a 'cand‘idate o make a shoit
list. That is not to say in an appropriate case, reasons could
not be given, but we do not think that there is any legal
reason to give a decision in such cases. Nor is there any
reason to do so in relation to a candidate who having been
shortlisted fails to secure the appointment or proinotion.
However again, iU may be considered appropriate in some
cases that the Committee provide reasons. We would be

reluctant to impose this as a matter of legal obligation.

'A!though in some cases the Committee may chose to give

[6]

There \4*;"85 one issue whfch concerned the Bo!'ard in regard to=
short listing and that was the suggestion that decisions that
were made not by -the Committee but by the interview panel
which in every .case mace recommendations to the
EFmployment Committee who had the duty of accepting or
'rejec:ting the recornmendation. In every case, information was
provided to the Committee concerning the applicants and
where shortlisted and those who had not been shortlisted. Mr,
Kefu who was fasked with reviewing the various appliéations
at our request -and making submissions, which we found of

censiderable assisiance, argued that because this information
’ ! T v/ ‘
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[7]

the Committee could have countermanded the decision not to
shortlist up until the time the recommendation was accepted.
We a'ccept that is so. CCI1;’5§?€HUY with the opinion of the
may delegate the role of ii‘atewiéwing, short listing, and
conducting finai intervisvis and make recommendatio;i.‘ The
decision to accept a recommendation must however be a real
determination of the Committee, and should not be regarded
as a rubberstamp process because that would be an improper

delegation. We do not detect that was the case here.

That disposes of most of the applications. One candidate ASP
Tulu Ka!aniuvalu objected to the appointment of IP Hausia to
the rank of Superintendant of Police, response manager. The
épp!icant chose ribt to attend the heaﬁng of this appliCation.
He also chose not to attend a serious disciplinéry review of his
employment in the Tongan Police Force. We have considered
this application independently, prior to considering the
disciplinary charge and recommendation that his employmeht

be terminated.

The grounds of this application was that it was unlawful for

~the selection panel to conduct the interview in place of the

Commiittee, no promoticns standards have been published,

10
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involved promotion over others more senior and caused
disﬁ;harmo'ny amongst the officers. We do not consider any of
these grounds have merit for reasc.nf.; which we have
considered. Also the issue of publication of standards or fack
of publication as [ifita also states is not o gronnd for invalidily

N ihese doecisions

Fa

We also mention  briefly *he cbrnpiw’m'i: of one appicany 1P
Lecne that ne was the victim of bias in that he had made a
cempiaint against a member of the inferviewing comi ittee on
a previous occasion and ho contended that the member
should not have sat to determine his application or
anplications. e tater had rmade complain‘t concerning this.
However, we do not think this application has any merit. If
the point®was to be taken, IP Leone who shotld have made
his objection 'ciéar before consideration was given to his
application. In another instance, he declined to attend the
final interview where he had been snerlisted. That was his
choice. We do not think claims of bias can be substantiated
where an applicant does not take timely steps to raise his
concein. In any event, we would expect such an application

to be hased cn rather more than an aEiegai:is‘;‘-a‘; set nult in an
apnlication, but in forma of afidavit evidonce 50 a’“ha! a timely
r"e%sSE'zfjé1fse ‘cotitd be made o it The applicant Aleo contended

A0 souree That in one oase inat

11



Of 'IP Pelekt to the tank of Chief Inspector of Police DISErict
Commander PD 4 that was a pre—deterr_nined. decision. Again:,
we consider tha.t applications of this kind should be properly
evidenced by affidavit, and substantiated. Hearsay allegations
of the kind suggested here are insufficient to found a basis for

review.,

[9] We add that it can be difficult to arrange a suitable time for

[10]

the Chairman and members of the'bdard who are busy
practitioners to sit and determine matters in the time frame
provided in the legistation. These matters further require
members to read detailed files. One applicant raised with us

the review had not taken place within 28 days after receiving

the request contrary to s 84 (3) of the Police Act. Whilst this

may be so, we view this as a procedural provision and not
one that invalidates either our review or indeed the

appointments made.

One applicant IP Siosifa Latu sought an adjdufnment to have
legal representation. For the reasons given in 9, namely the

difficulty in securing time for hearing we declined this. The

issues were presented in the various.applications and



we do not consider any applicant to be prejudiced "by not
having a lawyer present. As we outlined In a minute
provided to the Secrctariat we do not expect to have
applications adjourned for legal representation. On the filing
of an application we would expect any applicant to indicate
whether he or she will be represented. As we have said also
if evidence is to bé adduced it should be provided in affidavit
- form and cop.ies. filed with the Secretariat, so that proper
and timely response can be made, and application made for
the deponent to be cross—examilned before us if that is

required.

[11] We confirm that Sgt Tu'ineau ‘Oneohe advised us at the

hearing ’that he was withdrawing his applications.

g

[12] It is our decision that in every case the application is

dismissed.
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Justice Cato . Lord Tupou Mr. Labd Niu
(Chairman) I '(Mé;'“lr.tbef). | (M‘erﬁber)-“ |
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DATED: U MARCH 2013



