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IN THE MATTER OF THE:

PROBATE ACT

AND
IN THE MATTER OF:

an application by Sitalini Taufahema
for

letters

respect

of

of tJle

Administration
estate

in

of Tevita

Taufahema deceased.

Hearing:

6 and 7 May 2015.

Decision:

4 August 2015.

Counsel:

Mr. L Niu SC for the applicant
Mr. S Tu'utafaiva and Ms M. Kioa for Nila
Taufahema

RULING
The application

[1]

This

is

an

application

for

administration.
1

the

grant

of

letters

of
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[2]

T~vita

PA 14 of 2013

Taufahema died on 28 April 1992. He left no will. His

wife, 'Atu Taufahema, predeceased him.

As result of a

dispute that has arisen between Tevita's children, the eldest
child, Sitalini Taufahema (Sitalini), has applied for letters of
administration.

The youngest child of the family, Nila

Taufahema (Nila), opposes the application.

There is only

one asset in the estate of Tevita. That is a dwelling house.

The dispute

[3]

Tevita owned a tax allotment and a town allotment at
Navutoka, Tongatapu upon which he built a substantial
house.

Upon his death, the .tax and town allotments were

transferred to Sitalini as the eldest son and heir. In 2007,
Sitalini, who lives overseas, surrendered his town allotment
with the intention that it would be divided equally between
his brothers, Paula and Nila. He said that it was agreed with
Paula and Nila that Paula would get the front half of the
town allotment upon which the house was built. The back
half was to go to Nila.

That half of the land had an old

house on it. The intention was that Nila would build a new
2
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house.

Sitalini said he would never have surrendered the

land if Nila had not agreed to this. However, Paula and Ni'la
both lodged applications with the Ministry of Lands for the
front half of the land and no grant has as yet been made to
either of them.

I am told that the estate holder's

representative says that the estate holder will consent to the
grant of that land to the brother

w~o

owns the house, but

that Paula and Nila must first determine that issue by
agreement or have the Court decide.

[ 4]

Under the Probate Act, Tevita's children would share the
house equally (with the children of any deceased chi ld taking
amongst them their deceased parent's share) but no letters
of administration were applied for at the time of Tevita's
death. Tevita and 'Atu had 10 children.
still alive.

Nine children are

Of those nine children, seven of them have

expressed the wish that their share in the house be given to
Paula .

One child, Salote, has taken no position.

Tevita's

deceased daughter, Taufa, had three children. The eldest of
them has agreed that Paula should have the house with her
two siblings expressing no wish.
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[5]

PA 14 of 2013

Nila does not agree that the house should be given to Paula.
He says that the house belongs to him because in 1986
Tevita met with Sitalini and him and it was agreed that he
was to be given the front half of the land and the house.
Nila has now asserted his

owner~hip

of the house.

In

around March 2012, Nila moved into the house and is still in
occupation and will not leave.

[6] The issues arising are as follows:

[6.1] Was the house owned by Tevita at the time of his
death?

[6.2] Who owns the house now?

[6.3] Should letters of administration be granted to Sitalini?
[6.4] What is the value of the house?
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Was the house owned by Tevita at the time of his
death?

[7]

This issue turns upon whether the house was gifted by
Tevita to Nila. Nila's written evidence is notable for its lack
of detail as to the circumstances under which the house
was given to him. Under cross-exqmination from Mr. Niu,
Nila said that in 1986 Tevita called a meeting with Sitalini
and him and that Tevita said that his land would be divided
between Sitalini and Nila. Nila said that Sitalini choose the
land without the house on it .

According to Nila, Tevita

agreed to do as Sitalini wished and said words to the effect
"but no one knows what tomorrow might bring". It was on
the basis of this conversatio, that Nila claims he owns the
house.

I do not accept Nila's evidence that Tevita gave

him the house. My reasons are as follows.

[8]

As Tevita's oldest son and heir, Sitalini was entitled to

succeed to Tevita's land.

It seems far-fetched, in those

circumstances, that he would accept without demur the
suggestion that half of the land would go to the youngest
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son and then choose for himself that part of the land
without the house.

[9]

Nila's conduct after Tevita's death was completely at
variance with what he says was agreed. He made no claim
to either the land or the house following Tevita's death .
Tevita's town allotment and his tax allotment were both
transferred to Sitalini without any complaint from Nila .
Even if Nila was not aware that Sitalini had applied for and
been granted the land as Tevita 's heir, Nila made no claim
on the land himself.

[10]

Nila made no mention to anyone that Tevita had given him
the house until 2009

whe~,

he says, he told the estate

holder's representative and his own wife.
years after Tevita 's death.

That was 17

I note that Nila's evidence, in

this regard, contradicted other evidence that he gave that
he told his sister, Sela Pomana, that Tevita had given him
the house in around 2006.
Tevita's death.

Even that was 14 years after

It is simply unbelievable that Nila would

not have mentioned his ownership of the house for 17
years after Tevita's death . During that 17 year period the
6
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house was lived in by other family members, including
Sitalini and Sela, without complaint from Nila and a
considerable sum was spent by the family on renovations.
It is the case that Nila sent money in installments to Sela

between November 2006 and March 2009 that was used on
the renovations to the house. However, other siblings also
contributed to the cost of the renovations and, whilst the
amount contributed by each is not certain, the largest
contribution came from Paula not Nila.

[11]

This last matter disproves, to my mind, Nila's evidence that
Tevita's gift of the house was well-known to his siblings.
Sitalini, Paula and Sela all gave evidence denying any
knowledge of the gift. I accept their evidence on this point,
which seems entirely consistent with how all behaved.

[12]

Nila called evidence from Sione Kafoa, who had built the
house originally and undertook some of the renovations in
around 2007.

He said that he knew that Tevita gave the

house to Nila.

Under cross-examination he acknowledged

that it was Nila who had told him about this.

I find that

Nila told him that he owned the house only in around mid7
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2009. The evidence is clearly hearsay and as the source of
the information was Nila himself it has little probative
value. Mr. Kafoa did say that his own family members had
mentioned Nila's ownership of the house to him also but
who those family members were and how they acquired
their knowledge was not explored and I can take nothing
from it.
[13]

Under

cross

examination,

Nila

accepted

Mr.

Niu's

proposition that there was only a ' proposal' by Tevita to
give him the house at some future time. This is consistent
with the evidence that Tevita said that " no one knows what
tomorrow might bring". Nila also said that if Sitalini was a
righteous son he would follow Tevita 's wishes but if he was
not righteous he would not.

When asked if he accepted

that on Tevita 's death Sitalini was entitled to the land and
the house, Nila agreed that was the case. He said that as
the youngest child he did not have any right to the house
or the land. This is all inconsistent with the case Nila now
presents that in 1986 Tevita gifted him the house.
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[14]

In his written submissions, Mr. Tu'utafaiva submitted that it
was relevant that Nila had expended money to move his
family and possessions here to Tonga on the understanding
that the house was his but Paula had not. The money was
only expended from November 2009 by which time the
dispute between the parties had already arisen so I can
take little from this evidence. What is more relevant, in my
view, is that Nila did not move into the house until March
2012.

Had he truly considered the house was his it is

surprising that he waited such a long time before moving
in.
[15] The evidence is overwhelming that Tevita did not gift the
house to Nila as he

allege~.

At its very highest, even if

Tevita had met with Nila and Sitalini in 1986 and in the
circumstances as Nila described them, there was no more
than an expression of intention by Tevita to make a gift of
the house at some stage in the future, which gift was never

made. Sitalini says no such meeting occurred in 1986 and
on the state of the evidence I am of the view that he is
correct about that.
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[16]

I find that the house remained the property of Tevita at the
time of his death . In light of my finding I do not need to
consider the further arguments advanced by Mr. Niu based
on s.6 of the Land Act and s.16 Supreme Court Act.

Who owns the house now?
[17]

Under section 11 of the Probate Act, from the death of
Tevita until administration is granted all his personal
property vests in the Court. Fakafanua v Fakafanua [2008]
Tonga LR 26.

Mr. Tu 'utafaiva submits that under section

12 of the Probate Act the estate became the property of
the Crown because no applk:ation was made for letters for
administration within 3 years of the estate having become
vested in the Court. He argues that this application cannot
therefore proceed until the consent of the Minister has
been obtained . (See Miscellaneous Amendments (Privy
Council) Act 2010).

[18]

Relevantly, section 12 provides:
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If within 3 years of the date of any estate having become vested
in the Court as provided by section 11 of this Act no ..... person
has been found to be the next of kin to the deceased ..... the
proceeds of such estate shall become the property of the Crown
and shall be paid into general revenue ...

[19]

I do not accept Mr. Tu'utafaiva's submission.

Section 12

does

letters

not

require

that

application

for

of

administration be made within three years of the date of
vesting the estate in the Court. The word 'found' denotes
an inquiry to discover if the deceased has next of kin,
which inquiry must be made before the estate shall become
the property of the Crown. That enquiry wou ld usually be
made by the Court in whom an intestate estate vests under
section 11.

In this case, ~ad an enquiry been made the

existence of next of kin would have been immediately
apparent. Section 12 does not apply in my view.

[20]

For completeness, I should add that in his submissions Mr.
Niu raised a new argument. He submitted that Sitalini had
continuous and undisputed possession of the house from
1992 until 2006 and, as a result, ownership of it.

He

submitted also that Sitalini had gifted the house to Paula in
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2006. It is not open to Sitalini to pursue this argument. It
is not the case he presented at the hearing and it is not the
case that Nila was required to answer.

Furthermore, it is

completely at odds with the fact that Sitalini has applied for
letters of administration at all. It is also inconsistent with
his pleading, which at paragraph 19 asserts that the
dwellinghouse vested in the Court since Tevita's death.

I

would add that I do not accept, in any event, that the
evidence established that Sitalini had continuous and
undisputed possession of the house between 1992 and
2006.

[21]

I find that the house has vested in the Court since the
death of Tevita under sectioo 11 Probate Act.

Should

letters of administration

be

granted

to

Sitalini?

[22]

The selection of an administrator is in the discretion of the
Court and the Court is not bound by the wishes or feelings
of some of those entitled to the estate. The Cou rt will look
12
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to the benefit of the estate and of all the persons interested
in the distribution of the property and will place the estate
in the hands of that person who is likely best to convert it
to the advantage of those who have claims.
[23]

A circumstance where the Court might refuse an otherwise ·
eligible applicant letters of administration is where he has
an interest which is incompatible with the due and proper
administration of the estate. Budd v Silver (1813) 2 Phill.
115 and Earl of Warwick v Greville, 161 ER 934.

[24]

Sitalini has made perfectly plain his intentions as far as the
house

is

concerned

administration .

He will

if

he

is

granted

no~

offer it to the highest bidder

and would never offer it to Nila at all.

letters

of

He said that the

house will be given to Paula as it is a family house and he
considers Paula to be his heir. This is not the approach of
a responsible administrator.

By proceeding in that way

Sitalini might well deprive the estate of the opportunity to
sell the house to the highest bidder (who may be Nila) and
it may also deprive Nil a, Salote and the 2 children of Taufa
who have not taken a position on this application to their
13
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rightful entitlement from the proceeds of sale of the house.
I have not overlooked that Sitalini has said that Paula must
pay Nila for his share of the house. The amount he would
require Paula to pay, if granted letters of administration, is
nominal. In his application he suggests just $205, as one
tenth of $2,050, yet in his evidence he said he believes the
house could be worth as much as $220,000.
[25]

In the exercise of my discretion I have decided that it
would be wrong to grant Sitalini letters of administration
and I refuse his application.

[26]

There are no competing applications for the gra nt of letters
of administration. On the fiice of it one option would be to
appoint the Registrar of the Supreme Court to administer
the estate under section 13 of the Probate Act.
!u'utafavia supports that approach .

Mr.

Mr. Niu made no

submissions in relation to it. The parties may now be able
to resolve matters between themselves or agree on a
suitable administrator.

This is an issue upon which I will

hear further from the parties.
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What is the value of the house?
[27]

No party called expert valuation evidence. The Court could
not possibly determine the value of the house without such
evidence.

Furthermore,

given

the

relationship

that

apparently exists between ownership of the house and
securing the grant of the land upon which it is built, the
house could be a very valuable asset. The evidence before
me was that the house could be worth anywhere between
$2,000 and $220,000.

I can make no finding of actual

value at this stage.

A further issue

[28]

Mr. Nui submitted that the Court should determine whether
Paula is entitled to the dwellinghouse subject to the
payment by him for the share of Nila and Salote (and I
must presume he would accept the children of Tau fa also)
and, if so, at what value. It is not appropriate for the Court
to make any such determination of Paula's entitlement
which will be affected by a range of factors.
15
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noted also, at this stage I cannot determine the value of
the house on the evidence the parties presented.

The result

[29]

My findings are:

[29.1] The house is an asset of the estate of Tevita and
has since his death been vested in the Court.
[29.2] Sitalini's application for letters of administration is
refused.

[30] This case will be called again on Friday, 28 August 2015 at
9.00am for a conference.

The issues upon which I

anticipate directions will be made are the following :

[30.1]

In light of the findings of the Court, are the parties
now able to agree on the appointment of a
suitable administrator other than the Registrar of
the Court.
16

IN THE SUPREME COURT OF TONGA
PROBJ~TE

JURISDICTION
PA 14 of 2013

NUKU'.ALOFA REGISTRY

[30.2]

Does any party seek costs?

[30.3]

If the Registrar is to administer the estate, what
steps must now be undertaken to do so for the
benefit of all parties.

NUKU'ALOFA:
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