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RULING
Facts

[1]

I h ave found the following facts from the evidence of the plaintiff and of the
9 witnesses he called, the evidence of Semisi Moala fo r the defendant, the
evidence of Sa lote Tuku'aho for the second defendant and from the
evidence of the third defendant and of the 2 w itnesses he ca lled.
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[2]

Sione Napa'a (Napa'a) was a man of Fua'amotu. He and his wife, Ana, had
no child ren of the ir own so t hey raised ch ildren of other persons as their
children, as follows:
(a) Susitina (f) who was a daughter of Malia who was Ana's sister;
(b)Toakase (f) who is the illegitimate daughter of Susitina;
(c) Kolo (m ) who is a grandson of a sister of Napa'a; and
(d) Viliam i (m) who is the illegitimate son of Toakase. He was born
in 1969, and he was formally adopted by grant of Letters of
Adoption by the Supreme Court on 15 March 1974 to Napa 'a
and Ana .

[ 3]

Napa'a was born well before the 1920s because on 4 January 1929, he was
"registered" as lawfully holding a town allotment at Fua'amotu, named
Toafa. That allotment was subsequently surveyed together with all the town
allotments of the village of Fua 'a motu in about th e 1960s. Th is town
allotment was found to be 30 perches in area and it was numbered as lot
220.

[ 4]

Although he was so "registered" as holder of th e town allotment, Napa'a
never lived on it. He lived instead, wit h his wife and children, on bush land
of 4 acres situated in the 'Ahononou area of Fua'amotu, but still in the
estate of Fua 'amotu of the Noble Tungi. At the same time, he was also the
holder of a tax allotment of 8 acres in the same bush area of 'Ahononou in
the estate, which was separate fro m the 4 acres upon which he and his
family were resid ing .

[ 5]

At that time, some of the people of Fua 'amotu were still living on th eir 12
acre tax allotments (granted under S.46 of t he Land Act as directed by th e
former holder of the title Tungi, namely, Tungi (Mailefihi), the Prince
Consort to Her Majesty, Queen Salote Tupou III, although he had died in
1941).
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[6]

In the 1970s, the people were beginning to move back from their tax
allotments to live on their town allotments in the village of Fua'amotu, but
Napa'a continued to live on his 4 acres bush allotment, and in 1979, he
pulled down his house there and

shi~ed

it to his 8 acre tax allotment and

they then lived there.

[7]

When asked by Viliami why they were

shi~ing

from the 4 acre allotment to

the 8 acre allotment at the time, Napa'a told Viliami that it was because the
4 acre allotment was to be Kola's tax allotment and that the 8 acre tax
allotment was to be his, Viliami's, tax allotment. At that time, Kolo was not
living with them anymore.

[8]

Napa'a also told both Kolo and Viliami that the town allotment, Toafa, was
to be Viliami's. Kolo had already been granted and registered with his own
town allotment in Fua'amotu himself.

[9]

From the late 1980s, Viliami and his mother and his two siblings were
regularly cutting and cleaning the town allotment, Toafa. When Viliami went
on a church mission, his mother and his 2 siblings continued to keep the
allotment clean until he returned.

[10]

In 1995, Viliami got married and they carried out the upkeep of the
allotment. Napa'a told them to maintain the allotment as theirs and to have
their own house built on it.

[11]

In the same year, Napa'a wrote papers to His Majesty, King Taufa'ahau
Tupou IV, who was then the lawful holder of the title Tungi, that he wished
to surrender his tax allotment in order that it be granted to Viliami, his
adopted son. He also wrote and described the lands of his father or family
lands. He however died before he had forwarded his letters to the King. He
died on 5 April 1997 and Ana died on 16 November 1997.
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[12]

There was no one who was lawful heir to the town and tax allotments of
Napa'a.

[13]

In 1998, Viliami learnt that Kolo had gone and applied to the King for the 8
acre tax allotment of Napa'a which had been promised to Viliami. Viliami
went with his mother Toakase to the palace office with the papers written
by Napa'a and complained.

[14]

In consequence of that, the consent of Tungi to Kola's application was
cancelled by Tungi, and Tungi signed his consent to the grant of the 8 acre
tax allotment to Viliami. That grant was subsequently made and was
registered by the Minister of Lands.

[15]

When Viliami's application for the tax allotment was given to the District
Officer, Henele Nai, to be forwarded to the Palace Office for the signature of
Tungi, Viliami also attached his application for the town allotment Toafa,
because the representative of Tungi, 'Ahome'e, had told him to forward his
application for the town allotment as well.

[16]

In the following week, when asked by Viliami, Henele Nai told him that he
had not given 'Ahome'e the application for the town allotment because
there was no difficulty with the town allotment and that he would take it
over later.

[17]

Viliami followed up and asked Henele Nai about his application for the town
allotment and Henele Nai told him that he had already given it to the Palace
Office and for him to just wait for it. Henele subsequently left for New
Zealand and has not returned.

[18]

Viliami then went to the Palace Office himself and saw a lady who had
replaced 'Ahome'e as the representative. She instructed him and he lodged
a second application with her for the town allotment and when he checked
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up with her it could not be found and he lodged a third application and
when he went to check it up, the lady was no longer there and the
application could not be found.

[19]

He then went with another application to the new representative, Afu
Taumoepeau, but again the same thing happened. He lodged yet another
application but with the same result. That carried on from 2001 to 2018.

[20]

In the meantime, Viliami never abandoned the town allotment. He always
kept it cut and cleaned. And everyone in the neighbourhood knew that it
was Viliami and his family who have been maintaining the cleanliness of the
allotment for the sake of the village health as well as for the cleanliness of
the village as a whole. Even the health officer of the village who carried out
the routine inspection confirmed the upkeep of the allotment by Viliami in
all those years.

[21]

In about 2004, there was an aid programme for the village. The programme
would construct a concrete water tank on the town allotment if the
allotment holder would pay $500 for it. Viliami paid his $500 and the aid
programme constructed his concrete water tank on the allotment at costs
which were far in excess of $500. Viliami then had a shelter built nearby
and drained the rainwater from it into the tank. The shelter had wooden
walls and floor. He even went and slept there and he and his family and
even the neighbours made use of the water collected in the tank. The
shelter was however destroyed by a hurricane about 2 years later. The
spouting was then connected to the spouting of the house next door and
the tank thereby continued to serve everyone who needed water nearby.

[22]

In about 2011 or so, Viliami agreed to and the village police constructed a
house on the allotment for their use and which they used for about 2 years.
But when they proceeded to build a concrete toilet with septic tank for them
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to use, Viliami stopped them and they then moved and rebuilt their house
elsewhere in the village.

[23]

In addition to the water tank, there were and there are still 3 breadfruit
trees still standing and bearing fruit on the allotment which Napa'a had
planted there while he was still alive. And Viliami has since then fenced the
allotment with tanetane hedges and he has had the water and electricity
provided in his name to the allotment.

[24]

In early 2019, Viliami heard that an officer at the Land Office, namely, Seli
Taufa, was the representative of Tungi (who is now the Crown Prince). He
went to him with his application and Seli told him to contact other
applicants in the US to send their applications to him and for him to bring
their applications with his own application to him so that he would process
them together so that he, Viliami, would act as representative for all those
applicants in the US.

[25]

Viliami did that but when he returned to Seli Taufa, he was not there. Later
on Viliami went to New Zealand and he did not follow up the matter again
until he heard in March 2020 that the town allotment had already been
granted by the Minister (the first defendant) to the second son of Kolo,
Malakai (the third defendant).

[26]

What happened was that on 27 September 2019, Kolo went to the Land
Office. He said that he went there to have his tax allotment registered and
a staff member told him that Napa'a's town allotment had still not been
registered in anyone although it had reverted to the estate holder for over
20 years. He said the was surprised at that because he had thought that
Viliami had had it registered when he had the 8 acre tax allotment
registered in his name in 1998. He said he was directed to see an officer
named Sione Uele and he did.

6

[27]

He said that Sione Uele asked him how he was related to Napa'a and that
he told him that Napa'a was his father's uncle and Napa'a had adopted him
because he and his wife had no children of their own. He said that Sione
Uele then asked him how Viliami was related to Napa'a and that he told him
that Viliami was an illegitimate child of Toakase who was an illegitimate
child of Susitina and that Susitina was also adopted by Napa'a and his wife
together with him.

[28]

He said that he asked Sione Uele if it was alright if his second son, Malakai,
could apply for the town allotment and that Sione Uele told him that it was
alright because the allotment had already reverted to the estate holder for
more than 20 years without anyone applying for it.

[29]

An application form was then filled in by someone in the Land Office with
the particulars of the town allotment, Toafa, including the date, namely, the
"27 /9/2019" the date of the signature of the applicant.

[30]

Malakai was born in Tonga on 4 May 1973 and he lived and grew up in
Fua'amotu until he was 33 when he migrated and lived in New Zealand in
about 2006. He was married there in 2010 and he has lived there up to
now. He flew back and signed the application form.

[31]

On 6 December 2019, Kolo together with some members of his family went
with the application to the estateholder, Prince Tungi, with the customary
presentation of food and wares and the estateholder signed his consent to
Malakai's application for the town allotment and Princess Salote Tuku'aho
signed and dated it as witness.

[32]

The application was received at the Land Office and it was referred to Seli
Taufa and he wrote his direction at the bottom of the form: "Fataua, action
please, Seli Taufa, 9/12/2019".
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[33]

On the same day, the survey fee of $46.00 was paid on receipt no.568385.

[34]

Then at the bottom of the application form and partly covering the note of
Seli Taufa was the following note:
"Note:This allotment is said by Kolo ki Pangai to be the registered
allotment of Sione Napa'a who was his real uncle and that
Sione Napa'a had fostered him because he did not have a wife
or children. And that was why Sione Napa'a fostered him so
that the allotment be his and his children's. Kolo ki Pangai is
the foster son of Sione Napa'a and the applicant is his son".

[35]

The application form was also filled in with the particulars of the birth
certificate of Malakai including the no.604/1973 thereof.

[36]

An inspection of the town allotment was carried out by two officers, Pelela
Tokelau and Seli Taufa in February 2020, and the report thereof stated that
the allotment was "vacant". It also stated that Kolo was interviewed during
the inspection and that he stated that "Sione Napa'a did have a house on
the allotment in which they lived but that it was blown down during Cyclone
Gita and that they moved to another allotment until they could build a new
house on the allotment". The report also stated: "The floor of the house is
still showing and this allotment is available".

[37]

A briefing paper was submitted to the Minister and it was signed by the
inspection officer on 10 February 2020. It stated, inter alia, "Subject land
was registered on 04.01.1929 by Sione Napa'a and he passed away on
05.04.1997 without any claim, Sione Napa'a never married nor children the
land revert back. The estateholder consent 06.12.2019". It also stated that
the survey fee had been paid on 9 December 2019. It also stated that the
site

inspection

result

was

that the

allotment

was

"vacant" and

it

recommended that the application be granted and that an attached draft
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instruction be signed. The Minister signed both his approval of the
recommendation and of the instruction on 14 February 2020.

[38]

The instructions were that the deed of grant of the applicant, Malakai, be
prepared for registration. The deed was then prepared and the Minister
signed and registered it on 2 March 2020 and Kolo signed the receipt of
that deed on 3 March 2020.

[39]

A photograph had been taken by the inspection officer of the allotment on
the day of his inspection and it was produced in evidence together with all
the documents of the first defendant Minister. It showed the 3 breadfruit
trees which Napa'a had planted and the concrete water tank that Viliami
had built as well as the concrete floor slab of the house which the village
police had built, on the allotment. It also showed that the allotment was
kept maintained and free of bush. It also showed the abandoned foundation
which was built to be the toilet to be used by the village police. It also
showed the tanetane hedge which Viliami had planted to fence the
allotment.

[40]

Upon finding out what had happened, Viliami wrote to the Minister on 18
March 2020 and complained about what had happened. On 20 Aril 2020,
the in-house legal counsel of the Minister replied that the grant had been
based upon the consent of the estateholder and upon the report of the
inspection carried out, and advised Malakai that only the Court could order
the cancellation of Malakai's registration.

[ 41]

On 9 June 2020 Viliami filed his present claim in this Court.

Plaintff's claim
[ 42]

The plaintiff (Viliami) claims that the grant of the allotment to the third
defendant (Malakai) was unlawful because the first defendant (Minister)
and the second defendant (Tungi) failed to discharge their respective
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duties, namely, to make reasonable inquires about the availability of t he
allotment for grant to the third defendant (Malakai) by reason of his, t he
plaintiff's possession and maintenance of the allotment in all the years from
the 1980s up to now . He prays for orders that the allotment be granted to
him instead .

Defence of first defendant
[ 43]

The first defendant says that the allotment had lawfully reve rted to t he
second defendant and that it was lawfully granted to the th ird defendant
because the allotment was inspected and was found to be vacant and
available to be granted.

Defence of second defendant
[ 44]

The second defendant says that the cla im of the plaintiff is time barred
under S.170 of the Land Act (the Act) because the allot ment reverted to the
estateholder in 1998 and that the plaintiff failed to brin g his claim against
the estateholder within 10 years from 1998. He says that this Court has no
power to order him to consent to the grant of the allotment to the plaintiff.

Defence of third defendant
[45]

The third defendant says that the allotment was ava ilab le to be granted to
him and that he duly complied with all lawful requirements for grant and
registration of the allotment in him .

The issues
Counsel raised severa l issues in their submissions and I will deal with them
in order of each counsel's submissions .

(a)
[46]

Locus Sta ndi

Mr Sisifa (for first defendant) submits that the plaintiff has no locus standi
to bring this action because he is not the lawful heir to the allotment. He
says that a lawful heir to an allotment is only a male person born in
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wedlock (as son or grandson of a deceased holder or brother of a deceased
holder) as is provided in S.82(b) of the Act, and that because the plaintiff is
not a person born in wedlock to Napa'a, he is not a lawful heir to the
allotment. He therefore submits that the plaintiff has no standing to bring
this claim as heir to the allotment.

[ 47]

Mrs Tupou (for the second defendant) also submitted the same point in her
submissions.

[ 48]

However, nothing in the plaintiff's claim indicates that that was or is the
basis of his claim. His claim appears to be based on his statement in
paragraph 2 of his claim. It says that "the First and Second defendants did
not properly discharge their duties to make reasonable inquiries about the
availability of the land".

[49]

But more importantly, it is relevant to consider whether, on the facts, the
plaintiff did have possession or control of the allotment at the relevant
time, that is, when the grant to the third defendant was made.

[50]

I have stated in paragraphs 9 and 10 above that I have found as a fact that
from the late 1980s, Viliami and his mother and two other children were
regularly cutting and cleaning the allotment and that when he went on the
church mission they continued to keep the allotment clean until he
returned. And that when he married his wife in 1995,

Napa'a told them

that the allotment was theirs to build their house on it.

[51]

I consider that Napa'a thereby lawfully gave possession and control of the
allotment to Viliami and his wife then, and that when Napa'a, and Ana, both
died in 1997, that lawful possession and control continued, despite its
reversion to the second defendant estateholder, because the estateholder
never took any step to require them to vacate the allotment. Toa v
Taumoepeau [2015] Tonga LR 62, Manu v Aho!elei [2015] Tonga LR 135
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and Kaufusi & Hua v Veatupu, Veatupu and Minister of Lands (2020) AC 3
of 2020 (LA 16 of 2018).
[52]

I therefore find that the plaintiff does have locus standi to bring this claim.
(b)

[53]

Time bar

Mr Sisifa also submits that the claim of the plaintiff is barred under S.170 of
the Act. He says that the plaintiff should have brought his claim within 10
years after the allotment reverted to the estateholder in 1998, but he did
not. He has only now brought it in 2020. Mrs Tupou also makes the same
submission in her submissions for the second defendant. She also says that
the plaintiff chose not to take any active step to obtain the estate holder's
consent until after the allotment was already

granted to the third

defendant.
[54]

Section 170, as relevant, provides as follows:
"170. No person shall bring in the Court any action but within 10
years after the time at which the right to bring such action shall have
first accrued ... to the person bringing the same."

[55]

I have underlined the word "such" because that is the word which specifies
the action which is barred. Before 2020, the plaintiff could not have brought
this action because his lawful possession which I have found he held had
not been interfered with, at least, not to his knowledge. It was only in
September 2019 that it was and he brought his claim in 2020. This action is
brought against all 3 defendants because it was only in 2019 and 2020 that
they all acted together to bring an end to the lawful possession of the
plaintiff in what he claims was an unlawful way, that is, without having
made reasonable inquiries before doing so.

[56]

I therefore find that the plaintiff's claim is not time barred under S.170 of
the Act.
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(c)

[57]

No application by the plaintiff

Mr Sisifa further submitted that the plaintiff had failed to apply to the
estateholder and to the Minister to be granted the allotment. I understand
him to mean that the Minister did not have before him any application other
than the application of the third defendant, so that the Minister was not
aware of any competing claim by any other person for the allotment. He
says there are no documentary evidence or oral evidence to prove that the
plaintiff did give any application to or for the estateholder to consent to the
grant of the allotment to him.

[58]

As I have stated I have accepted the plaintiff's evidence about that as fact.
I consider that if he had duly had Kolo's application for the tax allotment
cancelled by the King in 1998 and had his own application for the tax
allotment signed by the King and registered by the Minister in his own
name instead, he would not have overlooked to have the town allotment
registered in his name as well. I therefore accept his narrative of all the
steps which he took, but without success, to have his application placed
before the estateholder as fact.

[59]

I also note that there was no cross-examination of the plaintiff by any
counsel that there was no lady at Polata'ane who was the representative of
the estateholder, or that 'Ahome'e was not a representative of the
estateholder or that another man, Mohulamu, or Afu Taumoepeau, replaced
'Ahome'e as representative, as related by the plaintiff in his evidence. I
accept that he had come to know of those persons because he had
repeatedly gone and seen them about his application for the town allotment
from 1998 to 2018, when he then went to Seli Taufa at the Land Office in
2019. I therefore believe his evidence about that.

[60]

But I accept that the plaintiff did not lodge with the office of the Minister or
the Land Office any application for the town allotment.
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[61]

However, I also note the part of the evidence of Kolo which he stated in
paragraph 14 of his brief of evidence:
"14.

I was directed to Sione Uele (an employee at the Ministry of
Lands), he asked about my relation to Sione Napa'a and I
explain to him these exact words: 'Sione Napa'a is my father's
uncle, my father's name is 'Onetaka 'Ofa. Sione Napa'a
adopted myself because he didn't have any children with his
wife'. Mr Uele then asked about the relation of Viliami 'Etuate
Napa'a to Sione Napa'a. "Viliami Napa'a is an illegitimate child
of Toakase. Toakase was an illegitimate daughter of Tina. Tina
was adopted together with myself by Sione and 'Ana Napa'a'."

[62]

I have underlined the part that strikes me. How and when did Sione Uele of
the Land Office know of Viliami Napa'a and of any connection he had to
Sione Napa'a and to the town allotment?

[63]

I consider that Sione Uele did not ask about Viliami only by way of idle chitchat but because it was relevant to the town allotment which Kolo was
making inquiry about. I also consider that Seli Taufa had known about the
connection of Viliami with the allotment in early the same year 2019 when
Viliami came and saw him with his application for the allotment.

[64]

Both employees were officers of the Minister, and Seli Taufa in particular
knew that Malakai was applying for the same allotment to which Viliami had
seen him about earlier in the year. Seli was one of the two who carried out
the inspection of the allotment in February 2020. Yet he said nothing about
Viliami at any time. Sione Uele didn't either. Such failures on their part was
a failure of the Minister as well. Seli Taufa was also the one who had written
on the bottom of Malakai's application : "Fataua, action please, Seli Taufa,
9/12/2019".

[65]

The claim of the plaintiff is not that the Minister had ignored an application
which he made for the allotment, but that the Minister had failed to make

14

reasonable inquiries before he made the grant to the third defendant, which
inquiries, such as Sione Uele had made of Kolo about the connection of
Viliami to the allotment, would have revealed the lawful possession of the
allotment by Viliami.

(d)
[66]

Inquiry as to the impediment

The plaintiff submits in his submissions that the Minister had a duty to
make reasonable inquiry before he made the grant to the third defendant,
and that he breached that duty by making the grant to the third defendant
on 14 February 2020 before the inspection of the allotment was carried out
on 16 February 2020.

[67]

The reason he makes that submission is because that date, 16 February
2020, was the date that was written by the inspection officer beside his
signature on the report of the inspection (as shown in P. 9 of the Ministers
Production of Documents), whereas the date on which the Minister signed
his approval of the recommendation to grant the allotment to Malakai was
the 14 February 2020 (as shown on P.6).

[68]

However, I do not agree that that was what happened because the
recommendation was on the briefing paper submitted by the inspection
officer and the inspection officer had signed that paper on 10 February
2020 and he had stated in that paper that inspection had been carried out
and that the result of the inspection was that the allotment was "vacant". I
find that the date "16.2.2020" written on P.9 was either written in error or
it was written correctly because the officer only signed the report on that
day.

[69]

I am however concerned at the content of the inspection report itself. The
report is a printed form with 9 items to be filled in by the inspection officer.
Item no. 7 lists 8 things which must be noted by the officer and they are as
follows:

"

o Buildings/house
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o Fence
oOther improvements
o Vegetation
o Utilities
o Landfill
o Development of adjacent land
o Sketch map.
"
Not one item was ticked and yet the photograph (P.12) shows the 3
breadfruit trees, the concrete water tank, the concrete floor slab of the
house the village police had built there, the tanetane hedge, the toilet floor
slab, and lack of bush or vegetation or long uncut grass.
[70]

Item 9 is "Interview" and where it says "name" it says "Kolo ki Pangai
Napa'a" (father of the applicant) and where it says comments it says:
"Sione Napa'a did have a house on the allotment in which they lived but
that it was blown down during Cyclone Gita and that they moved to another
allotment until they could build a new house on the allotment". That to me
means that Kolo was interviewed by the officer when he made his
inspection of the allotment and I therefore do not accept Kola's evidence
that he was not there when the inspection of the allotment was carried out.

[71]

Item 10 is "Observation" and the officer has written: "The floor of the house
is still showing and the allotment is available".

[72]

It is clear and I find that Kolo had materially misrepresented the history
and upkeep of the allotment to the inspection officer so much that the
officer was not aware that it was the plaintiff who had kept the allotment
maintained in all the years from at least 1990 up to 2020, and that it was
the plaintiff who was in actual possession and control of the allotment and
that it was him who had built the concrete water tank on it.

[73]

I find that that misrepresentation is consistent with the false information
which I also find he also gave and which the officer at the Land Office wrote
at the bottom of Malakai's application (P.1):
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"Note:This allotment is said by Kolo ki Pangai to be the
registered allotment of Sione Napa'a who was his real
uncle and that Sione Napa'a had fostered him because
he did not have a wife or children. And that was why
Sione Napa'a fostered him so that the allotment be his
and his children's. Kolo ki Pangai is the foster son of
Sione Napa'a and the applicant is his son."
I believe that he himself gave that information to the officer, despite his
denial in his evidence that he did not do so.
[74]

I am however concerned that the officer did not think to ask some other
person or persons either living next door to the allotment or nearby to
ascertain whether or not the information which Kolo was telling him was
true, that is, an independent person from Kolo because Kolo was the father
of the applicant and was in fact the one making the application on behalf of
his son.

[75]

Just by looking at the photograph (P.12), I can see that the water tank is
quite some distance from the floor slab of the house (which Kolo said
Napa'a had built and in which they had been living). Why was the water
tank built so far away from the house, when it was built to collect rainwater
from the roof of the house? The toilet floor slab is also quite some distance
from the house as well. Why?

[76]

The officer would also have seen the concrete floor slab for the toilet which
the village police had begun to build. He would have seen that the toilet
was never finished. Where then had Napa'a and the family gone to go to
the toilet in all the years they would have been there? The officer ought to
have considered that and should have looked for any outhouse or location
of such outhouse but he did not. Had he looked for it he would have found
there was no such location because there was never any such outhouse on
the allotment. He would there and then have correctly concluded that what
Kolo had told him was untrue.
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[77]

The officer ought to have asked but he did not ask either Kolo or any
independent person for explanation as to those things. They were glaring
and they required explanation. The officer had a duty to ask for it.

[78]

I therefore consider that the officer failed in his duty which was to make
reasonable inquiries, in order to ascertain whether or not there was any
other person who may have a claim to the allotment he was inspecting,
because that was the purpose of inspecting an allotment, such as he was
doing.

[79]

I also consider that the failure is also a failure of the first defendant,
Minister, because he had directed the inspection of this allotment to be
carried out and had authorised the officer to carry it out. Such failure is
attributable to the Minister "as if it were a failure of the Minister" : Nau/u v
Tupou & ORS (AC 21 of 2015).

[SO]

I consider and I find that there was an impediment to the grant which the
Minister made to Malakai, namely, that at the time of the grant, the
allotment was in the lawful possession and control and care of Viliami. Had
the Minister had proper and reasonable inquiries carried out, a most
relevant fact would have been revealed, namely, Malakai and his wife and
family had been maintaining this allotment at great costs to them as theirs,
without objection from any person, including Tungi himself to whom the
allotment had reverted, for over 20 years.

[81]

I consider that that impediment was, and is, such that Malakai ought to
have been granted an opportunity of being heard, by the Minister, before
the Minister granted the allotment to Malakai. By failing to make proper and
reasonable inquiry, the Minister failed to discover that impediment and by
failing to afford to Viliami an opportunity of being heard, he was in breach
of the principles of natural justice. In accordance with laws laid down in the
cases of Tafa v Viau [2006] Tonga LR 287, Manu v Aholelei [2015] Tonga
LR 135 and Nau/u v Tupou & ORS (2016) AC 21/15, I find that the grant
which the Minister has made to Malakai was, and is, invalid.
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Grant to the plaintiff?

[82]

The plaintiff has prayed in his claim that the allotment be ordered to be
granted to him instead. Whereas Mr Sisifa and Ms Kafoa, for first and third
defendants, make no submission about it, Mrs Tupou for the second
defendant estateholder, Tungi, submits that there is no factual or legal
basis for that claim and prayer of the plaintiff because she says that the
second defendant is free to do as he likes with land on his estate including
who he decides to grant land to on his estate.

[83]

Mrs Tupou gives no reason for the stance which the estateholder has taken.
She does not need to. I accept that Lord Tungi would not have agreed to
grant the allotment to Malakai if Kolo had told him the correct history of
this town allotment, as the plaintiff and his witnesses have stated in their
evidence in this case. He has been materially misled by Kolo, as Kolo has
materially misled the officers of the Minister. He should not feel obligated to
Kolo for the food and wares which Kolo had presented to him in the
customary way when he asked for the allotment for his son. Kolo knew that
Napa'a had expressly left the town allotment to Viliami. He did not dispute
it. He accepted it and he allowed Viliami to look after it as his, at great
costs to Viliami and his family, in all these years since at least 1990. It
would be a grave injustice not to grant the allotment to Viliami.

[84]

S.SO(a) of the Act supports the making of the grant to Viliami. It provides
as follows:
"50.

Land for allotments shall be taken from the hereditary
estates in accordance with the following rules (a)

an applicant for an allotment lawfully resident in
an hereditary estate shall have his allotments out
of land available for allotments in that estate;"

Viliami was not only born in this estate but he has also lawfully resided on
this estate all his life. Malakai is no longer residing in the estate because he
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has been living in New Zealand, no doubt as a permanent resident, for the
past 14 years so that he was not lawfully resident in this est ate when he
made his application to t he estateholder in December last year. And t his
allotment is ava ilable.
[85]

S.43 (2)(a) of the Act requires that "the applicant shal l make an application
on the prescribed form to the Minister". The prescribed form requires the
signature of the estateholder to a declaration by him as follows:
"I hereby agree to the grant of the allotment as described
above and declare there is no impediment to prejudice t his
grant."

[86]

I accept the evidence of the plaintiff that he had given two application
forms to the lady in "Polata'a ne" who was the represent ative of the
estateholder Tungi, and at least 2 other applications to Afu Taumoepeau
(Mohulamu) who replaced that lady as the representative, and that those
two representatives ought to have forwarded those applications to the
estateholder and to have informed the plaintiff of the outcome of those
applications

but they did

not. Those failures

were failures

of the

estateholder as well because he had appointed those representatives.
[87]

No suggestion was made and no reason was given by anyone du ri ng this
trial that this allotment should not be granted to the plaintiff. On the
contrary, there is every reason why this allotment should be granted to
him. I am satisfied that had the plaintiff's applications been duly presented
to his Majesty whilst he was the estateholder or to the present estateholder
by the lady or by Afu Taumoepeau, the consent would have readi ly been
granted and signed on the application form . And had that signed form been
lodged with the Minister, the Minister would have readily made the grant to
the plaintiff.

[88]

Furthermore, I consider that the estateholder was aware that the allotment
had reverted to him. He was so aware when he ( His Majesty) had been
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asked to grant Napa'a's tax allotment to Kolo in 1998. He ought to have
dealt with the town allotment there and then as well but he did not. He
instead allowed the plaintiff to continue to keep and maintain the town
allotment as his in all these 20 odd years. He has thereby by his conduct
led the plaintiff to believe that the allotment was his and that it would be
granted to him, and the plaintiff has relied upon the conduct to his
detriment. The estateholder is properly estopped from denying that his
conduct was such that he agreed that the allotment be lawfully granted to
the plaintiff's.
[89]

S.103(3) of the Evidence Act provides for such estoppel:
"103. (3)

If a person, whatever his real meaning may be,
so conducts himself that a reasonable man would
take his conduct to mean a certain representation
of facts, and that it was a true representation,
and the latter was intended to act upon it in a
particular way, and he with such belief does act in
that way to his damage, the first is estopped from
denying that the facts were as represented."

I consider that the estateholder has, by allowing the plaintiff to keep and
maintain the allotment as his, represented that he would consent to the
grant of the allotment to him. The plaintiff has acted with such belief to his
damage in all these years. The estateholder is estopped by these provisions
of the Evidence Act from refusing to consent to the grant of the allotment
to the plaintiff.
[90]

This Court has the jurisdiction under S.149(l)(b) of the Act to determine
the lawful title to this allotment, and S.160 and S.161 of the Act provide as
follows:
"160. Whenever by any judgment of the Court from which no
appeal has been taken any person is adjudged entitled
21

to any lands the Judge shall forward to the Minister a
copy of such judgment under his hand and the Seal of
the Court.
161.(l)The Min ister shall

on receipt of such

copy of a

judgment as is mentioned in section 160 hereof and on
payment off the fees prescribed by law prepare in
duplicate a tofi'a certificate or a deed of grant as the
case requires in favour of the person entit led to th e
lands specified in the judgment.
(2) Such certificate or deed shall be in th e prescribed
form and shall be duly registered .
Conclusion

[91]

I have therefore conclu ded that t he plaintiff has locus standi to bring this
claim, that his claim is not time barred under S.170 of t he Act, that he had
applied in the prescribed form to t he estatehol der and that the estat eholder
had failed to consider his application because of the fai lu re of his
representatives to forward it to him, that the grant which the Minister has
made to the t hi rd defendant was unlawfu l and I have concluded that this
Court does have the power to order that the allotment be granted to the
plaintiff instead . In appropriate cases, thi s Court has made orders directing
t he Minist er t o make grants of allotm ent . This is an appropriat e case .
Orders

[ 92 ]

Accordingly, I make the following orders:
(1)

The claim of the pla intiff is upheld .

(2)

The first defendant, Minister of Lands, shall forthw ith cancel the deed
of grant book 464 folio 27 dated 2 March 2020 of the third
defendant.
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(3)

The plaintiff shall sign and lodge an application fo rm for the town
allotment which was granted to the third defendant in the deed of
grant book 464 folio 27 with the Minister of Lands and it is hereby
declared that the estateholder, Noble Tungi, is deemed to have
consented and that there is no imped iment t o the gra nt of the
allotment to the plaintiff.

( 4)

The plaintiff shall pay all fees and cha rg es which shal l properly be
required for the grant and registration of the town allotment in his
name.

(5)

The Minister of Lands shall cause a deed of grant of the town
allotment to be prepared and to be duly issued to the plain t iff and to
have it registered according to law.

(6)

There be no order as to costs in respect of these proceedings.

Niu J
Nuku'alofa: 16 December 2020
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