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RULING

The claim
[1]

Four brothers, William Wight (William), Charley Wight (Charley),
Fred Wight (Fred) and Harry Wight (Harry) were the holders of a
registered lease of land at Liahona. The lease was then transferred
to Charley, Fred and Harry. Charley and Fred died before Harry. On
their deaths no one applied for Letters of Administration or claimed
their interests in the lease. On Harry's death one of his sons, the
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plaintiff Raymond
Administration

Wight

(Raymond),

was

granted

Letters

of

of Harry's estate and he claims the lease and the

right to occupy the land.

The defendant, Douglas Wight (Douglas),

is Fred's only child and he is presently

occupying

the

Differences have arisen between Raymond and Douqlas,

land.

Raymond

seeks an order evicting Douglas from the land and also for the
payment of damages for Douglas's unlawful occupation.
[2]

The primary issue in this case is whether the three brothers held the
lease as joint

tenants

or tenants

in common

and the

legal

consequences that flow from the manner of their ownership.
The facts

[3]

In around the middle of last century one William F Payne Wight was
granted a 50 year lease of 99 acres of land at Liahona in the estate
of Lasike.

[ 4]

William F Payne Wight had four sons named William, Charley, Fred
and Harry (also known as Henry). The children of William (the son)
and Charley are not parties to this action.
Raymond is one of his sons.

Harry had. children and

He is not however the eldest son nor is

he the heir. Fred had only one child and that is Douglas.
[5]

William F Payne Wight moved to the United States and died there in
1952.

It appears William (the son) then grew crops and raised

animals on the land.

Henceforth any reference to 'William' means

the son.
[6]

On 9 May 1974 William was granted registered lease No. 2984 of
41a OR 0.3p of the land formerly leased by his father for a term of
50 years from 15 November 1974 to 14 November 2024.

The
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balance of the land went to the Church. The parties referred to this
property as 'Ha'amea' and I shall adopt that nomenclature.
[7]

By an Indenture dated 25 November 1976 William transferred the
lease to himself, Charley, Harry and Fred.
registered as lease No 29848.

The lease was re-

The Indenture provided that the

consideration for the transfer was TOP$1,000.
[8]

Throughout their lives the four brothers were close and there was no
evidence of any disagreements arising between them.

Raymond's

evidence was that each brother had a roughly equal area of Ha'amea
for his use, although not demarcated by fences.

William, Charley

and Harry each grew crops and exported fruit and vegetables. They
also raised animals.

As far as the exporting was concerned,

according to Raymond (and there was really nothing to contradict
him) William managed this for them all but each brother was paid for
what they grew.

Fred was in New Zealand and not involved in the

export business.
[9]

By an Indenture dated 12 May 1980 William transferred the lease to
Charley, Harry and Fred and it was re-registered as lease No.
2984C. William's wife had obtained a lease of the golf course land
and the family moved from Ha'amea. Raymond said that what in
fact happened was that William sold his interest in Ha'amea to
Harry.

There is again really nothing to cast doubt on Raymond's

evidence except perhaps the terms of the Indenture itself pursuant
to which the lease was transferred to Charley, Harry and Fred
without any words to suggest they held different shares. Similarly,
the consideration for the transfer was again stated to be TOP$1,000
with no indication that the brothers had contributed unequally.

It
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appears to me that Raymond was an honest witness and his
evidence was contrary to his interests and for that reason more
likely to be reliable. Furthermore, given the good relations between
the brothers I am inclined to think that they were unlikely to be
concerned about, or to have given any thought to, the wording of
the Indenture.

I accept Raymond's evidence that William sold his

interest in the lease to Harry alone.
[10]

At this time (around 1980) Charley and his family lived on Ha'amea.
He continued to grow crops and raise animals. Harry and his family
lived elsewhere at Liahona but had cattle, pigs, goats and chickens
on Ha'amea. Fred was still in New Zealand.

[ 11]

A few years later (it is not clear exactly when) Charley and his family
moved to the United States. For his part, Harry was a teacher and
in 1986 his work took him and his family to the Gilbert Islands and
in 1989 to Western Samoa.

Fred returned to Tonga and lived on

Ha'amea with his wife and Douglas in a house that he built.

The

house is no longer there.
[12]

In around 1990 Harry returned to Tonga and he lived at Ha'amea.
Douglas said that Harry returned after Fred died but I prefer
Raymond's evidence that Harry was living there at the same time as
Fred because this is consistent with Douglas's evidence that a
dispute arose following Fred's death between his widow and Harry.

[13]

At this time too, Harry's wife and children, including Raymond,
migrated to the United States but Raymond travelled back and forth
between Tonga and the United States.
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Fred died in 1992.

LA 31 of 2017

His widow (who is still alive) and Harry had a

disagreement that resulted in ligation between them over ownership
of cattle, machinery and crops at Ha'amea. No documents relating
to this litigation or its outcome were produced. Fred's widow moved
with Douglas to Ma'ufanga and then migrated to the United States
and remarried.

There is no evidence that she or anyone else applied

for Letters of Administration or made any claim to the lease.
[15]

Charley died in the United States in 1993 or 1994 but again there
was no evidence that his widow or anyone else applied for Letters of
Administration or made a claim to the lease.

[16]

The result of all this was that Harry survived both Charley and Fred
and remained living at Ha'amea.

He continued to make productive

use of the land (although it is not clear which parts of the land he
was farming).

He grew squash on the land but had no cattle after

about 1985.
[17]

From 1995 Raymond, who was attending school in Tonga, started to
run cattle on Ha'amea. He has continued with this to the present
time.

He has also paid the rent and the outgoings on the property

since then.
[18]

In 2012, Douglas was deported from the United States and returned
to Tonga. He asked Harry for permission to live on Ha'amea and did
so for a time in what was known as the 'Hut'. Harry was in the main
house with

two of his children (a half sister and brother to

Raymond). Douglas says that he told Harry that he had a claim to
Ha'amea.

Harry rejected the notion. Disagreements arose between

them and Douglas was required to move away.
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In late 2014, Harry was in need of medical treatment in the United
States.

On about 10 October 2014 he signed an authority to his

nephew Sione Fatu Wight (Sione) to care for Ha'amea and the cattle
that were on the land. Sione is a son of William.
[20]

Harry went to the United States in late 2014.

Douglas took the

opportunity to return to Ha'amea and again lived in the Hut.
[21]

In July 2015, Harry signed what purported to be a will in which he
expressed a desire to leave all of Ha'amea to Raymond. It is not
contended that this was an effective will. The document states that
'Raymond Wight has all the rights to our Wight Brothers properties
beginning this date 17 July 2015'.

[22]

In around October 2015, Raymond realised that Harry was not going
to return to Tonga and he gave Douglas permission to move into the
main house.

Douglas did not look after Raymond's cattle as

Raymond asked Sione to do that for him. Douglas did some work on
the fences for which he was paid.
[23]

Harry died on 12 April 2016 in the United States. No application for
Letters of Administration of his estate was made at that time.

[24]

There was then a significant change in Douglas's attitude towards
Raymond and Sione with whom he had previously been on good
terms. Without permission, Douglas cut down trees and slaughtered
cattle on Ha'amea. He claims this was because Raymond did not
pay him for looking after the cattle but I do not accept that.

[25]

In February 2017, Raymond came to Tonga and commenced an
action to, inter a!ia, evict Douglas from Ha'amea but he withdrew
that action because he had not applied for Letters of Administration
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and he returned to the United States.

When another cow went

missing and Douglas disconnected the water lines necessary to
maintain his cattle Raymond returned to Tonga in June 2017.
[26]

Raymond gave public notice of his intention to apply for Letters of
Administration in respect of Harry's estate and no objections were
received.

He then applied for Letters of Administration and these

were granted on 2 August 2017.

The only asset in the estate is

Harry's interest in the lease.
[27]

On 4 August 2017, Raymond completed an Indenture purporting to
transfer the lease to himself. The consideration for the transfer was
said to be $1,523 which was the amount payable to the Supreme
Court upon the issue of the Letters of Administration.

[28]

On 4 August 2017, Raymond lodged with the Minister the Letters of
Administration granted by the Supreme Court and the Minister
entered a memorial on the lease in these terms:
The Chief Justice granted letter [sic] of Administration dated 2nd
August 2017 over the deceased, Harry Fredrick Wight's Lease
No.2984 to Raymond E Wight.
Conveying this land of 41A OR 0.3P to Raymond E Wight.
Register today the 4th of August 2017
Hon Ma'afu
(Minister of Lands)
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I find that the Minister has intended to convey the lease to Raymond
in his capacity as the administrator of Harry's estate and in
purported compliance with section 131(b) of the Land Act, albeit that
the form of the memorial does not follow strictly the requirements of
section 132 of the Act. In his submissions for the Minister Mr. Sisifa
noted (paragraph 7) that on 3 August 2017 Raymond lodged the
Letters of Administration with the Minister of Lands.

The memorial

does not state that the lease had been 'transferred' as· was the case
in both 1976 and 1980.

Be that as it may, Raymond says his

siblings have no interest in the lease and is of the view that he is
beneficially entitled to it (about which I shall say more).
The parties' positions.

[30]

Raymond's case had been that Charley, Harry and Fred held the
lease as joint tenants and that the lease devolved upon Harry by
right of survivorship.

In closing Mrs. Pale-Palelei took a different

path and conceded that the brothers held the lease as tenants in
common. She argued that that in the absence of any other claims to
the lease by Charley's or Fred's widows or heirs the lease had
lawfully vested in Raymond and he was entitled to evict Douglas.
[31]

Mr. Tu'utafaiva argued in his opening that the lease could not have
been transferred to Raymond without Cabinet consent and also that
Raymond was an alien and could not occupy Ha'amea without first
obtaining a permit from the Minister.

He expressly abandoned both

arguments in his closing submissions.
[32]

Mr. Tu'utafaiva's argument in closing was that the interests of the
brothers in the lease was 'similar to a tenancy in common at
common law' except that the interest of a deceased lessee passed to
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his heirs and representative by operation of law without any need to
apply for Probate or Letters of Administration.

He based this

argument on three factors namely, that the Interpretation Act
includes leases in the definition of 'land', that the lessees under the
lease included the brothers' heirs and successors (of which Douglas
was one) and that interests in land in the Kingdom are hereditary.
It followed he argued that Fred's heir, Douglas, was 'entitled to
become one of the lessees of Ha'amea' and could not be evicted.
[33]

For the Minister, Mr. Sisifa argued that the three brothers were joint
tenants with a right of survivorship. However, in reliance upon Knab
v Fohe [2007] Tonga LR 105 he argued that the lease was
extinguished upon the death of the last survivor and should now be
cancelled and Raymond's claim dismissed.

In effect the Minister

takes the view that neither Raymond nor Douglas are entitled to the
lease.
Discussion
The manner in which the brothers held the lease
[34]

In what manner did the brothers hold the lease? Were the brothers
joint tenants, tenants in common or did they hold it in some other
manner (as Mr. Tu'utafaiva contends)?

The Land Act does not

appear to lend any assistance to resolve these questions and I may
have regard to the common law and rules of equity in so far as the
circumstances of the Kingdom and its inhabitants permit (sections 3
and 4 of the Civil Law Act).
[35]

At common law a lease, while a form of land tenure, is regarded as a
'chattel real' that will devolve upon the death of the lessee in the
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same way as personal estate. Consistent with this, it has been held
in Tonga that in the case of a single lessee his interest in a lease will
form part of his personal estate upon death (Pangia v Kalaniuvalu
Vol II Tonga LR 32, 34). This is in accordance with current practice
in Tonga and also with section 11 of the Probate Act, which does not
restrict the definition of personal property of a deceased, and section
131 of the Land Act that requires grants of both Letters of
Administration and Probate affecting leases to be registered.
[36]

In the case of co-lessees entitled to simultaneous enjoyment of the
same parcel of land the lease may be owned jointly (joint tenancy)
or in common (tenancy in common).

[37]

A joint tenancy will be created when a lease is registered or
transferred to two or more persons simultaneously without any
words to show that they take distinct or separate shares ( commonly
referred to as 'words of severance').

The essential attributes of a

joint tenancy are the right of survivorship, pursuant to which on the
death of one joint tenant his interest in the lease is extinguished and
accrues to the surviving joint tenants, and the existence of the four
unities (possession, interest, title and time).

These four unities can

be summarised as follows; (1) No joint tenant has an exclusive right
to possession of any particular part of property that is held on a joint
tenancy, (2) The interest of each joint tenant is the same in nature,
extent and duration, (3) All joint tenants have derived their interest
under the same instrument, and (4) The interest of each joint tenant
vested at the same time.
[38]

In contrast, a tenancy in common exists whenever two or more
persons hold undivided shares in the same lease yet, unlike a joint
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tenant, are entitled only to a distinct share of the lease. In the case
of a tenancy in common no right of survivorship exists so that upon
the

death

of a

co-lessee

his share

passes to

his

personal

representatives and devolves upon his beneficiaries under his will or
in accordance with law in the case of an intestacy (Hinde McMorland
and Sim 'Land Law' Vol 2 at 907-932 for a summary of the relevant
law).
[39]

For historical reasons the common law favours joint tenancies.

In

circumstances where a lease is owned jointly the common law will
presume that the lessees are joint tenants.

But the common law

position is controversial and the law of equity is hostile to it.

In

certain circumstances equity will treat what would otherwise be
regarded as a joint tenancy as a tenancy in common (Armstrong v
Public Trust [2007] NZLR 859, 864).
survivorship

This is because the right of

unduly favours the person of longevity for no better

reason than the accident that he happens to survive his co-owners
(Meagher Gummow & Lehane's 'Equity Doctrines & Remedies, 4th Ed
at 103).
[ 40]

In this case the lease was last transferred to the three brothers by
the Indenture of 12 May 1980 without any indication that they were
to hold the land other than jointly.

It states that the consideration

for the transfer was TOP$1,000 with no indic~tion that each brother
contributed otherwise than equally. I do not regard the fact that the
lease refers to 'heirs and successors' as an indication that the
lessees were

to

take

separate

shares.

The

form

of lease

contemplates only one lessee and those words are included to bind
the lessee's heirs and successors, whoever that may be, to pay the
rent and perform the covenants and conditions of the lease. I do not
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see that those words give any indication as to whether co-lessees
hold the lease as joint tenants or tenants in common.
[ 41]

On the

face

understood

of the

lease then,

the

three

to have held the lease as joint

brothers

could

be

tenants .and must be

regarded as such unless there are circumstances

that dictate that

they had a contrary intention (Stack v Dowden [2007] UKHL 17 and

Malayan Credit Ltd v Jack Chia-MPH Ltd [1986] 1 AC 549, 559).
this regard 'context is everything'

In

(Stack (supra) per Baroness Hale

at [69]).
[ 42]

Malayan Credit (supra) concerned a lease of office premises.

In

issue was whether the tenants were to be regarded as joint tenants
or tenants

in common

in unequal shares and the circumstances

under which equity would presume joint tenants at law to be tenants
in common in equity.

The Court said at 560:

It seems to their Lordships that where premises are held by two
persons

as joint

tenants

at law for their

several

business

purposes, it is improbable that they would intend to hold as joint
tenants in equity.
take

a

Suppose, that an accountant and an architect

lease of premises containing

four

rooms,

that

the

accountant uses two rooms, and that the architect uses two
rooms.

It is scarcely to be supposed that they intend that if, for

example, the accountant dies first witho~t having gone through
the formalities of severance, the beneficial interest in the entire
premises is to survive to the architect.

Their Lordships do not

accept that the cases in which joint tenants at law will be
presumed to hold as tenants in common in equity are as rigidly
circumscribed

as the plaintiff asserts.

Such cases are not

necessarily limited to purchasers who contribute unequally, to
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co-mortgagors and to partners. There are other circumstances
in which equity may infer that the beneficial interest is intended
to be held by the grantees as tenants in common. In the opinion
of their Lordships, one such case is where the grantees hold the
premisesfor their several individual businesspurposes.
[ 43]

My task is made considerably easier because of Mrs. Pale-Palelei's
concession that the lease was held by the brothers as tenants in
common. I consider that the concession is correctly made for two
reasons.

[ 44]

First, Raymond said that William sold his interest in the · lease to
Harry alone and I have accepted his evidence. The acquisition by
one joint tenant of a greater share will sever a joint tenancy as it
destroys the unity of interest (Wright v Gibbons (1949) 78 CLR 313).

[ 45]

Secondly, this was family land that had in effect been passed down
from the brothers' father to them all.

Furthermore, Raymond's

evidence was that the three brothers had their own areas of the land
which at various times they farmed to support their respective
families and that in regards to the export of fruit and vegetables
they co-operated
individually grew.

together but were paid

only for what they

In respect of this last matter it is of some

relevance that equity considers the right of survivorship incompatible
with a commercial venture (Hinde (supra) atxpaqe 946 referring to
Buckley v Barber (1851) 6 Exch 164, 179-180 and Stack (supra) at
[57]).

I can only infer that it could not have been the brothers'

intention that upon their deaths the lease would pass to the lucky
survivor of them and to the exclusion of their own immediate
families. To the contrary, I consider it much more likely that they
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would regard themselves as each having an interest in the lease
(and the land) which would pass to and benefit their widows and
children upon their deaths.

In short, it is highly unlikely that the

brothers would have intended survivorship "with its tontine 'winner
takes all' effect" (Stack (supra) at [57] per Baroness Hale).
[ 46]

For those reasons the brothers must be regarded as having held the
lease as tenants in common with Harry having a one-half interest
and Charley and Fred each having a one-quarter interest in the
lease.

[ 47]

It is therefore not strictly necessary for me to consider the Minister's
submission that a registered lease is extinguished upon the death of
the last joint tenant but I will deal with it. That submission is based
upon the Land Court decision in Knab (supra). Knab is not authority
for the proposition that the Minister advances. The facts of Knab
were unusual in that the lease was for the lifetime of each tenant
until the last surviving tenant died.

Upon the death of the last

surviving tenant the term expired.

In such a case there is no

interest which could pass to the personal representative of the
survivor.
Does Raymond have an interest in the lease?
[ 48]

Harry's interest in the lease was a one half u~divided share. As the
holder of an undivided share in the lease he was entitled to
possession of the whole (Hinde (supra) at page 929) and could
enforce such right by action against a trespasser.

Raymond has

been granted Letters of Administration in respect of Harry's estate
and he too has the right to bring an action for possession of the
land.
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However and importantly, Raymond is not by virtue of having been
granted Letters of Administration the beneficial owner of Harry's
interest.

He holds Harry's interest in the lease as a trustee to

administer and distribute it in accordance with the Probate Act (see
section 16 and Schedule 1). It does not appear to me that Raymond
understands this and he should note that he may be subject to the
supervision of the Supreme Court in this regard (section 15 Probate
Act).
Does Douglas have any interest in the lease?
[50]

Douglas claims that he has an interest in the lease as Fred's heir.
He does not have any such interest.

Upon the death of both Fred

and Charley their personal property, which included their interests in
the lease, vested in the Supreme Court until

such time as

administration was granted (section 11 of the Probate Act).
administration has been granted.

No

The proceeds of their estates are

the property of the Crown and to be paid into the general revenue.
This is subject to the Minister's power to instruct the Supreme Court
to grant Letters of Administration 'to any person entitled to such
grant or to any person illegitimately descended from the deceased'
(section 12 of the Probate Act).

Douglas has made no such

application.
[51]

I reject Mr. Tu'utafaiva's submissions that Fred's interest in the lease
passed directly

to

Douglas without the

Administration to be granted.

need for

Letters of

Where a person has died wholly

intestate Letters of Administration must be obtained for the purposes
of administering and distributing their estate. I do not propose to
address Mr. Tu'utafaiva's submissions in detail.

It is sufficient for
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me to say that they are not correct because they are in conflict with
the Probate Act (section 11) which, as noted, provides that upon the
death of an intestate his personal property vests in the Court (not
his 'heirs or successors' as Mr. Tu'utafaiva contends), they confuse
principles of interpretation with substantive law and proceed on the
incorrect assumption that all interests in land in Tonga are subject to
strict rules of succession set out in the Land Act (which in the case of
leases they are not).
Is Raymond entitled to an eviction order?
[52]

Raymond has established a right to administer Harry's estate and
maintain an action in respect of it.

As his administrator
Raymond
.
.

may maintain action for possession of the whole of the land.
Douglas on the other hand has not established any right to be on the
land.

He has been required to leave and refuses to do so.

Accordingly it follows that Raymond is entitled to the order he seeks
evicting Douglas from Ha'amea.
The claim for damages

[53]

As well as seeking to evict Douglas from Ha'amea Raymond sought
damages for Douglas's wrongful occupation of the land.
failed to prove his losses.

Raymond

Raymond's evidence related only to

travel, accommodation and other costs to \come to Tonga.
produced no invoices or proof of payments.

He

In any event, such

expenses are too remote to be recoverable as damages although
they might be claimable as costs in this proceeding to some extent.
[54]

However, that is not the end of the matter as trespass to land is
actionable per se without proof of actual damage.

Raymond is
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therefore entitled to an award of nominal damages which I set at
$100.
Result

[55]

The orders I make are as follows:
(a)

Douglas is to forthwith vacate Ha'amea.

(b)

Douglas is to pay Raymond damages in the sum of $100.

( c)

Douglas is to pay Raymond's costs to be fixed

by the

Registrar if not agreed.
[56]

By way of final comment, this case raised an interesting issue
concerning how co-lessees may hold a registered lease.

It also

highlights the need for the Ministry to take care when drafting leases
and dealing with them upon the death of co-lessees.

It would go a

long way towards preventing disputes in the future if leases were to
state at least that co-lessees hold the lease as joint tenants or as
tenants in common (and in what shares).

I would respectfully

suggest the Minister should revi~;,._~~~~-nistrY,'/~;~~ticJ'in this
regard.
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