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IN THE LAND COURT OF TONGA

LA 22 of 2015

../SUM I ~II
It{}~ f-11/JJ..

NUKU'ALOFA REGISTRY

BETWEEN

SIASI TOKAIKOLO 'IA KALAISI
Plaintiff

AND

POHIVA TU'I'ONETOA
First Defendant
KAVA FA'OLIU
Second Defendant
SlONE HAVILl MAILE
Third Defendant
MO'UI FO'OU 'IA KALAISI FELLOWSHIP
Fourth Defendant
MINISTER OF LANDS

AND

Third Party

W.

c.

Edwards

sc for the Plaintiff

L. M. Niu SC with 0. Pouono for the Defendants

s. Sisifa SC for the Third

Party

Before Mr Justice M. D. Scott KC and Mr Assessor F. Tu'ifua

INTRODUCTION
[1]

Towards· the western end of the Vuna road, at Halaano, Kolomotu'a
there stands an attractive small church. It is presently occupied and
used by the Fourth Defendant (Mo'ui Fo'ou) of which the First
Defendant (Pohiva), the Second Defendant (Kava) and the Third
Defendant (Sione Maile) are prominent members.
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[2]

The

Plaintiff

(Tokaikolo)

(sub

nom

Tokaikolo

International) is a society incorporated

Christian

Church

May 2007 under the

in

Charitable Trusts Act 1994.

[3]

On 29 December 2009 the President of the Plaintiff, Rev. Dr Liufau
Saulala (Dr Saulala) assisted by its Secretary General (Sione Maile)
formally opened and consecrated the church.

[ 4]

In July 2013 Sione Maile told Kava that he had received a divine call to
leave Tokaikolo. On 8 July 2013 he wrote to Dr Saulala to tender his
resignation. He told Dr Saulala:

"It is obvious to me that you no longer need my service. I am
happy that I have been liberated from [Tokaikolo]".

[5]

On 18 August 2013 Kava preached his last sermon at the church, of
which he was the Minister in charge. He told the congregation that he
was

leaving

Tokaikolo

and

joining

Slone

Maile.

Following

an

intervention by Pohiva those members of the congregation who wished
to remain with Tokaikolo were excluded from the church. Since this
time the church has been reserved for the use of the members of the
new fellowship led by Sione Maile, namely Mo/ui Fo'ou.

RELIEFS SOUGHT
[6]

The

p~incipal

reliefs sought by Tokaikolo are a

declar~tion

that the land

upon which the church stands, the church itself and its furnishings
together with two residential properties associated with the church
(apparently inhabited by the present Minister of M0 1 Ui Fo'ou, Kava, and
the Deacon) are the property of Tokaikolo; and an order that vacant
possession of the same be given to it by the Defendants.
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[7]

The Defendants deny that the properties belong to Tokaikolo and assert
that they either own or are entitled to their possession and use.

[8]

For the avoidance of doubt it is recorded that all counsel agreed that all
'

the

'

property

in

dispute,

both

real

and

personal

was,

in

the

circumstances of this case, within the jurisdiction of this court. (See
Fonua & Anr v Westpac Bank of Tonga [2015] To. L.R 410).

PLEADINGS
[9]

The following pleadings were filed:
Amended Statement of Claim 1

12-16;

Amended Statement of Defence

1-17;

Third Party Notice 1-2-17;
Reply to the Amended Statement of Defence 6-2-17;
Statement of Defence to Third Party Notice 27-2-17

WRITTEN SUBMISSIONS
[10] Mr Edwards filed an opening submission on 19-4-17. Mr Edwards, Mr
Niu and Mr Sisifa also filed helpful written closing submissions in July
2017.

BRIEFS OF EVIDENCE
[11] In conformity with a recent practice which has been adopted, counsel
filed written briefs of evidence of their witnesses. While this certainly
free~

the tribunal of the need to note down the

en~ire

evidence in chief

of a witness the practice as presently followed appears to have some
significant problems. In the first place, it is ungoverned by Rule or
Practice Direction. Secondly, it appears to be in conflict with the
Evidence Act which prohibits leading evidence in chief and with Order
26 Rule 1 which requires evidence ordinarily to be given orally. Thirdly,
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and most seriously, the filing of unedited briefs is providing an
opportunity for evidence which is prima facie inadmissible to be led
before the Court. It was also noted that timetabling for the filing of
briefs was not adhered to and that briefs were filed not only in chief but
also in reply to briefs filed by the other side.

[ 12] In my opinion it is unsatisfactory for prolix, unedited briefs to be filed
without the Court having a practical opportunity to exclude material
which

should

never

have

been

included.

In

the

present case

questionable advantage was also taken by both the Plaintiff and the
Defendants of a supposed general exception to the rule against hearsay
in the Land Jurisdiction to include material of a personal and highly
defamatory nature which, as I found, did nothing to advance their
cases or enhance the reputations of the contending religious bodies.

[13] In my respectful opinion, if the practice of filing written briefs of
evidence is to continue then it should be subject either to Rule or
Practice Direction. The Court, at a pre-trial hearing, should be given the
opportunity to review the contents of the statements proposed to be
filed.

[14] It is also my view that following the decision of the Court of Appeal in
Fonua (above) the supposed exemption to Part IV of the Evidence Act

in the Land Jurisdiction (see Tafa v Viau [2006] To. L.R 125, 136 and
also Ka/aniuva!u v Minister of Lands (1937) II To. L.R 40) may need to
be revisited.

DOCUMENTS
[15] Seven bundles of documents were admitted by consent, although not
all documents were referred to by witnesses. A short film was shown.
Additionally two books were produced:
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(i)

A Thirty Year History of Tokaiko/o Christian Church by Sione
Sangster Saulala (Sangster); and

(ii)

Island Churches:

Challenge and Changes (extracts) by

Makisi Finau (Finau). (D-9 to 34)

It was agreed that the Court could make reference to any part of these

books, whether or not they had been referred to by a witness.

ESTABLISHMENT OF TOKAIKOLO BY SENITULI KOLOI
[16] In about 1965 the Scripture Union, an interdenominational evangelical
Christian movement which "working with churches, aims to make God's
Good News known to children, young people and families and to
encourage people of all ages to meet God daily through the Bible and
prayer" started

working in Tonga.

Between

1965 and

1970 the

movement spread to many schools both in Nuku'alofa and beyond.

[17] In 1970 the Rev. Senituli Koloi was appointed Chairman of the Union.
Rev. Koloi was, by all accounts, an exceptional person. Born in 1926
into a family of 19 children he attended theological college from 1958
to 1961 where he distinguished himself by his piety, his diligence and
his teaching and leadership abilities. He obtained a diploma in theology
from the PTC in Suva in 1968. In 1970 he was ordained.

[18] Following

his ordination

Senituli

Koloi

developed

a personal

and

somewhat unorthodox ministry. In Finau's words:

"Senituli believed that all problems

w~ether

physical, mental,

spiritual or social had their solution in one basic principle which is
Christ .... Senituli firmly believed, for example that, if you were
sick, Christ would cure you if you believed and were prepared to
give your life totally to him. He taught the same for any social or
family problem".
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[ 19]

Through the Scripture Union Senituli Koloi acquired a substantial
personal following:

"Those under his teachings were not discouraged by distance but
'

found their way ... just to listen to Senituli's message. The church
was always full with people sitting outside. Senituli's message
sounded new to most ears. It was very simple, straightforward,
tangible and related to the present life and problems of his
audience. The heart of his message was Christ". (Finau).

[20] In 1976 Senituli Koloi took leave of absence from his duties as a circuit
minister and devoted his full energies to the work of the Scripture
Union. In 1976, 1977 and 1978 he spent time in New Zealand. In 1978,
at the request of the New Zealand branch of the Scripture Union he
established a new Bible College in Auckland. Senituli Koloi was the first
principal of the college which he named "Tokaikolo Bible College".

[21] According to Finau "Tokaikolo" literally means "to honour in our
fortress". It is generally translated as "the Lord is in our midst". As
Sangster points out, it is similar to Emmanuel which means "God is
with us".

[22] According to Finau, the emphasis of Senituli Koloi's preaching began to
evolve in about 1978:

"[his] gospel shifted from Christocentric emphasis to an attack on
the weaknesses of the (Free Wesleya'n Church). In this he had
three points of attack: church traditions, traditional customs and
heritage".
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Among practices condemned by Senituli Koloi were lavish feasting,
annual donations (misinale) and the assumption by ministers and
others of a higher status than ordinary people:

"Senituli did not believe in the visible organised church which he
'

saw as an organisation consisting of laws and authorities who
made decisions for the rest of the members".

[23] In August 1978 he returned to Tonga from New Zealand:

"He started preaching in some places in Tongatapu_ and strongly
criticised the Church for its failure to bring the people to a true
knowledge of the Gospel. He began addressing his sermons to
the serious social and economic problems of the Kingdom. He
was preaching at Pangai next to the King's palace. Senituli faced
the palace and preached against the King and the way he ruled
the country. He preached that the respect that the people gave to
him should be going to God". (Finau)

[24] In September 1978 Senituli Koloi resigned from the Free Wesleyan
Church:

"Senituli believed that the Church was sinful and dead. Therefore,
he called the people to move out if they wanted to live". (Finau)

[25] In September 1979 those who had followed Senituli Koloi held a camp
at 'Atele. Shortly after, the breakaway movement was named "The
Tokaikolo Fellowship in Christ" or "Feohi'anga Tokaikolo 'ia Kalaisi".
According to Finau somewhere between 3,000 and 4,000 people
eventually

left the

Free

Wesleyan

Church

and

joined

the

new

movement.
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[26] Very sadly, and quite suddenly, Senituli Koloi died on 14 February
1980,

just

a

week

after the

Tokaikolo

Fellowship

had

opened

Lavengamalie College (a substantial establishment with 500 students
and 22 staff) at Tofoa.

[27] According to Sangster, the announcement of Senituli Koloi's death:

"Startled the whole of Tonga, especially those who had broken
away.

Few

Lavengamalie

people

expected

College

the

Minister to

had just been

opened

die

so

and

the

soon.
new

fellowship had only been running for two years. There was much
confusion

because the

man

who led the exodus from the

churches, who reassured them of God's presence, the healer, the
counselor, father figure and leader had died. To the members it
was as if they had lost the manna that surrounded them and
there was no hope, for their leader was dead. People gossiped,
saying it was a punishment from God for leaving the church.
Many believed that Senituli's death would be the end of the newly
established fellowship and that everyone would now return to
their churches. Those who had broken away became afraid that
this would be the case".

DR SAULALA ASSUMES LEADERSHIP OF TOKAIKOLO
[28] Senituli Koloi's funeral took place on 15 February 1980. The principal
eulogy and sermon were delivered by Dr Saulala who also told the
congregation that the late Senituli Koloi had disclosed to him in 1978

.

that God had revealed to him that Dr Saulala was to be his successor .
In this way Dr Saulala assumed the leadership of the Tokaikolo
movement which he retains until today. In the words of Sangster:

"The change of leadership was unique in that it did not follow the
norm. There was no election and no candidates were nominated.
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The members of the Fellowship had no part in the process. The
God that told Senituli to establish the Tokaikolo Fellowship also
told him who would succeed him after he died".

TOKAIKOLO DEVELOPS & BECOMES A CHURCH
[29] Finau writes:
"From September 1979 to 1981 the Tokaikolo Fellowship in Christ did
not build any church building. According to the Secretary ... during this
period they still held on to ha'ofanga (fellowship or group gatherings)
and did not believe in building church buildings. They had no rules or
constitution, they used mostly the open air and beach services. They
used only their houses for their group meetings. They were happy to be
known as a fellowship to avoid the idea of organisation".

[30] In paragraph 82 of his brief of evidence Dr Saulala stated:
"For the first five years of the Fellowship I purposely did not permit any
construction, gifting, donations, feasting etc. And the reason was to
allow the members ample time really to be saturated with Jesus Christ
and His teachings in the Bible. In the meantime I exhausted other
means (of raising money) like having bales of second-hand clothing
sent from overseas to be sold for church income".
Dr Saulala went on to explain that Lavengamalie College was the
biggest expense for the Fellowship. Apart from some overseas financial
contributions the College also held bazaars and had other methods of
fundraising.

[31] In his very interesting book Sangster described how the Tokaikolo
Fellowship from its humble and simple beginnings developed into a
fully-fledged Church. The first ordained minister was Dr Saulala,
followed by Sione Maile. Further ordinations of ministers and deacons
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followed. Annual conventions were held, new organisations within the
fellowship were established: youth groups, Sunday schools and a
women's group. A Radio Programme was launched in 1989, an
evangelism office was opened in 1990 and a newspaper, 'Ofa Ki Tonga,
began publication in 1991. In 1993 the Mother of the Year programme
was launched, the first mother who was selected being the then Queen
Halaevalu Mata'aho.

[32] In 1994 the Fellowship held its annual convention in Sydney, Australia.
Two especially important decisions were reached. The first was that the
Fellowship would become a church with the name of the organisation
changing from "Feohi/anga Tokaikolou to "Siasi Tokaikolo 'Ia Kalaisi".
The second was that the leader of the new church, Dr Saulala, was
given the title of President.

[33] During the next few years several branches of Tokaikolo Church were
established overseas, including in New Zealand, Australia, California
and Hawaii. Although the exact relationship between these branches
and Headquarters at Lavengamalie was not investigated at the trial, it
seems clear that these branches were semi-autonomous. Filimone
Saulala told the Court that the New Zealand Church was a locally
registered separate legal entity but it seems that in respect of purely
church matters the President in Tonga retained control.

[34] In 2003 the annual convention approved Tokaikolo's first constitution.
In due course this constitution, apparently slightly amended, became
the constitution that was registered with the Registrar of Charitable
Trusts

in

May 2007.

A copy is at page

137 of the

Plaintiff's

Supplementary Bundle of Documents (Part 2). As noted in 'Ofa Ki
Tonga (1 January 2004):

10

"One important matter in this new constitution is that the
positions of President and the General Secretary are elected
concurrently. These will end on resignation or death".
"[Previously] all the deliberations and decisions of the Church
were done by Reverend, Liufau Saulala and the leaders of the
Fellowship without any involvement from the congregation in
general".

PROBLEMS EMERGE
[35] The history of the development of religions is unfortunately also in
large measure a history of controversy. Almost no worldwide religion
however major or minor has been without rift, split or reformation.
Some of these differences have their origin in difficult theological
questions, some in culture, some in administration, some in the
exercise of power and some simply in money. The evidence shows that
Tokaikolo,

not

much

more

nor

less

than

any

other

religious

organisation was not free of these differences and difficulties.

[36] When Sione Maile the General Secretary of Tokaikolo resigned in 2013
and founded

Mo'ui Fo'ou, a substantial

number of members of

Tokaikolo joined the new fellowship. According to Dr Saulala "we lost
about 34% of our members". According to Mafi Angahi Taufa who had
been a Tokaikolo Minister for 23 years before leaving to join Mo'ui
Fo'ou, the split in 2013 "was the fourth time people broke away from
the Tokaikolo Church .... I believe [2013] is the highest number to
leave Tokaikolo Church and approximately 50% of them

[leftY.

Whatever the precise figure, it is clear that this was a substantial split
and it is relevant to the outcome of this case to elucidate the causes of
the disharmony. Before doing so it is important to note that a very
substantial number of members of the church, at least half, did not
choose to join Sione Maile. In examining the complaints of those who
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left it must be borne in mind that those who remained did not think
that the matters of complaint were well founded or at least, as serious
as the leavers maintained.

DR SAULALA'S LEADERSHIP STYLE
[37] The first breakaway followed very soon after Dr Saulala proclaimed
himself to be Senituli Koloi's appointed successor. Senituli's widow
Luseane 1 her family and several others did not accept Dr Saulala's
assumption of the leadership and left.

[38] As has been seen, for the first five years at least the new fellowship
operated without rules, regulations or an established organisation. In
these circumstances Dr Saulala 1 together with a few close advisers,
took all major decisions on behalf of the members.

[39] Among important decisions taken by Dr Saulala was the appointment
and posting of ministers to the various districts. Dr Saulala told the
Court:
"I agree that I appointed group leaders and the pastors to the
branches. I also appointed all the directors and can replace them,
it is God's will. I began making allocations and appointments in
1982 when the ordination of Ministers began. I was aware in the
late

1970's that there

was

some

dissatisfaction

with

the

appointments. I do not agree that the pastors were "yes men"
who agreed with me to avoid unpopular postings. I remember
Pastor Tupou. I appointed him to look after the store. I removed
him

from

that position

because

he

negligently

handled a

$100,000 container of meat. I did not send him to the Niuas as a
punishment. My own brother is there since 2 years. All the
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pastors have hardship. Do I have domineering power? I don't
know about that. I do not feel guilty. Someone has to lead".

[ 40] It was the contention of defence witnesses that Dr Saulala ran
Tokaikolo in an undemocratic manner. As an example. of this, Mafi
Taufa told the Court that when the position of President was opened for
election in 1986 only Dr Saulala was a candidate for the office. He was
then appointed for life. In paragraph 68 of his brief the Pohiva stated:
"Liufau has not changed. No one dares to interfere with him.
Even if he appoints small committees or calls meetings he is the
overriding authority and sole decision maker. Whoever opposes
and

questions

him

will

be

referred

to

as

rebellious

or

unbelievers".

In paragraph 76 he stated:
"Rev. Liufau has a habit of strategically dropping contentious
issues from the agenda of meetings to which many of us who
would not agree to attend and only calls for ballot if we do not
attend. He would only inform a meeting to discuss his needs
when we are likely not to attend".

[ 41] One area of particular concern was the constitution. Several witnesses,
including Pohiva and Mataiasi To'ofohe suggested that the constitution
was drafted by Dr Saulala without any consultation or input from the

.

membership and without approval by the General Conference. It was
claimed that it gave Dr Saulala far too much power. Article V(lO)(n)
may be noted:
"The President has authority to manage, direct and oversee all
employees and all the affairs of the Church, according to law,

~nd

to account to the Conference".
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[ 42] Although, as already noted, all witnesses had filed written briefs of
evidence these detailed complaints of authoritarianism levelled at Dr
Saulala were not put to him or to his witnesses at any length and the
Court does not find itself in a position to make a determination in their,
regard. However it is not necessary to do so. What is abundantly plain
is that there have, since the beginning of the Tokaikolo movement been
some who did not agree with the manner in which Dr Saulala led the
church and who believed his leadership to be unacceptably autocratic.
Having heard the evidence on this score I do however find myself
unable to accept Dr Saulala's statement in paragraph 4 of his brief:
"No challenge to my leadership [came from Tonga or from any of
the overseas groups]. Not ever, till this new development in 2013
when some left because they felt called to start Mo'ui Fo'ou
Fellowship in Christ".

[ 43] The question which Dr Saulala's statement raises is "why did some feel
called" to leave Tokaikolo? Part of the answer, as I find, is because
some of the members disliked the way Dr Saulala led the church. For
some members, however, other reasons appear to have been more
important. For this group it was not the manner in which Dr Saulala led
the church but rather the direction in which he led it.

EVOLUTION OF CHURCH PRACTICES
[ 44] As has been seen, Senituli Koloi was very much in the anchoretic
tradition. Although not a ·recluse, he preached withdrawal from the
pleasures of the flesh, led a deeply prayerful life and practised and
advocated quite intense fasting lasting on occasions two weeks or
more. He scorned feasting, displays of wealth, excessive obeisance and
all forms of ostentation. He believed in the priesthood of all believers
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·

and the equality of all men in the eyes of God. His sermon· at Pangai
has already been referred to.

[ 45] Several of the Defence witnesses told the Court that they particularly
objected to the way in which Tokaikolo under Dr Saulala's leadership
seemed to have turned its back on this aspect of Senituli Koloi's
message. Dr Saulala denied that this was the case. Unlike the Free
Wesleyan Church/ members of Tokaikolo were free to celebrate as they
wished and as they thought appropriate. As to the honoring of persons
of high status such as nobles or members of the Royal Family Dr
Saulala stated, at paragraph 73 of his brief:
"Everyone is equal in the eyes of the Lord, regardless of whether
that person is the Leader 1 President, Minister/ Deacon etc. And
we remain firm on that belief up until now".

[46] The difficulty for Dr. Saulala, as I find/ however, is this: actions speak
louder than words.

[ 47] It is convenient first to refer to Sangster Saulala's book. On pages 155,
157, 164, 167, 174 1 232, 233 1 239 and 240 there are photographs of
gatherings of the church at which distinguished guests are being
welcomed in quite lavish style to the accompaniment in some cases of
the presentation of gifts and feasting. On page 138 "a big banquet took
place for everyone's enjoyment" at page 152:
"Each state and smaller sub-district presented themselves with
an entertainment item together with their gift offerings of Tongan
artefacts and monetary donation ... the Los Angeles monetary
gift was $40,000, not including their Tongan artefacts and other
gifts .. .. . they offered Tongan mats and tapa together with
$10,000 .... Texas ... offered Tongan artefacts together with a
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monetary donation of $10,000 ..... Salt Lake City .... gave
$10,000

....

Seattle

and

Portland · .. ..

gave

$10,000

....

Sacramento and Reno .... gave $10,000n.

At page 154 he writes:
"The celebration started at 2pm and went into the hours of the
night. The food was abundant, but so were the monetary gifts,
artifacts, not to mention grace and joy ..... All the monetary gifts
collected on the day totaled $160,000f/.

[ 48] Of particular concern to some members was the way in which the
Tokaikolo Church, as it developed under Dr Saulala's leadership,
seemed increasingly to recognise, defer to and honour persons of high
social status and especially members of the Royal Family.

[ 49] Although it had been decided by Tokaikolo in early 1994 that Dr Saulala
would

be its first President, and indeed President for Life, his

inauguration did not take place until the following December. At page
95 of his book Sangster writes:

"This special day of the installation of the President of the Church
was

graced by the presence of His Majesty, King Taufa'ahau

Tupou IV, Her Majesty Queen Halaevalu Mata'aho was also
present together with
Honourable

Tuita 1

Princess Pilolevu Tuita 1 her husband

Prince

Lavaka

and

his

wife 1

Princess

Nanasipau'u Tuk)J'aho and other royal guests".

[50] At page 97 Sangster writes:
"The Tokaikolo Christian Church celebrated her 20th anniversary
in 1998 with the joy of having played a vital role in helping
people to accept Christ as their personal saviour/ through. various
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evangelistic activities. This included the conversion of Honourable
Fanetupouvava'u Tuita, soon after the opening of the Church in
Auckland, 1997.

Hon Fanetupouvava'u is the granddaughter of

King Tupou IV and Queen Halaevalu Mata'aho. She is the second
eldest daughter of Princess Salote Pilolevu Tuita and Noble Tuita.
Noble Vaha'i of Fo'ui also converted to the Tokaikolo Church two
years earlier. He is the eldest son of Princess Fusipala and the
late Hon. Vaha'i .... Honourable Tu'ilokomana Tuita, the eldest
daughter of late Noble Tuita also converted to the Tokaikolo
Church and became a member in 1998.

[51] At pages 117-121 Sangster describes the opening in 1997 of the first
Tokaikolo Church building in New Zealand.

This obviously important

event was, as described by Sangster, attended by H.M. the King and
several other senior members of the Royal Family.
opening, luncheon was served and entertainment

Following the

provided:

"It

was

decorated neatly and beautifully, in a manner fit for the King 11 •

[52] Several witnesses pointed out that the growing practice of involving
members of the Royal Family in the events of the Church did not come
without considerable expense.

Both Tu'uta Lavaka, who had been a

Tokaikolo Member and later Minister from 1978 to his departure in
2013 and Mataiasi To'ofohe who was also a prominent member from
1978 to 2003 criticized the Mother of the Year programme.

As has

been seen, the first mother chosen was the then Queen and among
other notable holders of the title were HRH Princess Nanasipau'u
Tuku'aho in 1994 and HRH Princess Salote Pilolevu in 1995.

[53] According to Lavaka, To'ofohe and Pohiva the award for the title
"Mother of the Year" included a cash prize of $10,000 which, according
to Pohiva, was increased to about $100,000 in 2016 and $200,000 in
2017.

Lavaka and To'ofohe told the Court that when H.M. King
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Taufa'ahau Tupou IV visited Lavengamalie in November 1994 he was
presented with a cash gift of $100,000 by Dr Saulala. This particular
allegation was denied by Dr Saulala but To'ofohe told the Court that he
was one of those present at time when the gift was made:

\\Saulala is lying if he says nothing was given to the King.

The

King was present at Lavengamalie. I was shocked when Saulala
stood up and said this is a birthday gift for you of $100,000.
Everyone who was present heard this.
the King.

I believe it was given to

It was also broadcast on the radio.

If a person says

that it was not given then that is a lie".

The . evidence that considerable sums of money were given to the
Mothers of the Year was not challenged.

[54] At pages 159 and 164 of his book Sangster has included photographs
of royal visits to the Church.

On page 232 is a photograph of Dr

Saulala's wife Fa lamoni being presented with gifts as Mother of the Year
in 2005.

[55] It is important to be clear that it is not alleged that anything dishonest
took place.

This Court has no view on the propriety of honouring

members of the nobility or Royal Family nor of the practice of giving
them cash gifts.

What however, is inescapably plain is that such

practices were in marked contrast to the preaching

of

Senituli

Koloi

both outside the Royal Palace at Pangai and elsewhere. In a sermon
delivered at 'Eua Senituli Koloi said:
"The Church ministers and leaders are more concerned now with
things of the flesh. Paying too much attention to eat. The word
says that the Kindom of God is not about eating or drinking but
rather it is about living a righteous life".
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While it cannot be doubted that most of the membership

saw nothing

or nothing sufficiently wrong with these new ways of the Tokaikolo
church it is also clear from the evidence that a significant number of
members became increasingly unhappy at what they perceived to be
significant departures by the Fellowship from its simple foundations.

CHURCH FUNDING
[56] The Tokaikolo movement had very humble beginnings and it is not in
issue that few of those who joined the Tokaikolo Fellowship in the early
years had private means or even regular salaried employment. In .
paragraph 24 of his supplementary brief Dr Saulala states: "Senituli
knew that the people were poor". In his evidence to the Court Dr
Saulala said that in one of the early years the total income of Tokaikolo
was

only

$3000.

Apart

from

the

very

valuable

help

given

to

Lavengamalie for some years by the Association of Christian Schools
International very little, if any, financial assistance came to the new
church from overseas. In this the Tokaikolo Church is quite different
from the major churches in Tonga which are all associated with well
endowed overseas counterparts.

[57]

Not surprisingly, when money is scarce and the average member of the
church is making ends meet on a very limited income, what were
regarded by some as unnecessarily lavish celebrations and beyond
generous gifts of cash attracted criticism. After the Tokaikolo dispensed
with the misinale which was one of the mainstays of the FWC, it was
left only with tithing which raised rather little, and voluntary donations
and

other

fund-raising

activities

such

as

bazaars

and

sporting

occasions.

[58] In an effort to improve the Church's finances a retail arcade, Maseia
Plaza, was opened in Nuku'alofa in 1988. At page 224 of his book
Sangster writes:
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"The Tokaikolo Church as a whole must do everything possible, in
its power, to get money and funds to effectively execute its
projects and cater for its mounting financial responsibilities. Hosts
of small business enterprises were tried out in the Maseia Plaza
since 1989. This business arm of the church has ventured out
into different fields to help the income of the Church. A retail
store, a butchery, a photo studio, bookshop, travel agency,
restaurant, you name it - but it did not do well. The Church then
bought a promising fishing vessel M.V. Toutai Mei Langi for
TOP$700,000 but the natural El Nino worldwide phenomenon
prevented its effective operation right from the startf/.

[59] The business enterprises of Tokaikolo did not flourish and the financial
situation of the Church deteriorated. By October 2007 just under
TOP$1.5 million was owed to the Bank (Document D-70) secured by a
registered mortgage over the properties at Lavengamalie. Sangster
concludes chapter 18 of his 2008 book:

"As of late the church has drafted the assistance of a New
Zealand businessman Dr David Hobbs, an international financier
who has dedicated himself to help with the finances of the church
and schools".

[60] In October 2006 Dr Saulala spoke to a meeting of the Tokaikolo Church
in Auckland. It is a lengthy speech a copy of which is at D295-301.
Some extracts from the speech will convey its flavour:

Paragraph 4 '\The church has a business programme which has been in
operation for a while now .... the church has four businesses".

Paragraph 5 "We have in place some investments ... this deposit which
the church has made was $250,000 US dollars ... withdrawals so far
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has only been $40 1 000 US dollars which was the value of 3 or 4 months
withdrawals altogether".

Paragraph 6 "Our investment is wholesale investment, it's not retail. To
be eligible to enter we must have $100 million US dollars to join. We
were able to join because someone assisted us. $30 million was
donated by a chinese woman ... she has visited Tonga twice with us ...
together with $70 million donated by various companies owned by Dr
Hobbs. These enabled us to join".

Paragraph 10 "What the church is doing to reach the threshold is its
growing its 250 grand investment to reach 1 million! When we reach 1
million we will be able to "out" it. When we reach 1 million we'd be able
to connect online direct to the bank and watch our investments grow
every day! I have seen the accounts of those with 1 million deposits
and how they .. . almost 35% daily interest .. as shown on the
statements!"

Paragraph 11 "And there is this Chinese guy who owns a cattle farm in
Australia/ who's a Christian guy! .... and this person told me, perhaps
after a week of knowing the financial situation of the church ... offered
to give us $500 grand to be deposited in our investment to help grow
our investment to $1 million! ... The interest from the 1 million
investment Brethren is in the average of one hundred thousand a
month, because this is wholesale investment".

Paragraph 13 "There is another business that the church is operating
right now which is called JIL International Insurance. JIL. means Jesus
is Lord and all arrangements are in order as we speak because of ...
Praise the Lord 1 because of this person Dr Hobbs".
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Paragraph 14 This Dr Hobbs I believe you've heard of him 1 he was the
founder of the renowned insurance company Colonial Mutual .... Hobbs
also created another company called Norwich Union which is also a
flourishing company now .... And this is the

3rd

Company he is putting

up JIL .... JIL is unique because it runs its business differently from any
other business in the world .... when you die ... your family would get
500 grand in addition to your principal insurance of 100 grand. That's
just an example and that's part of how JIL operates!

Paragraph 15 " .. Since [JIL] is booming this guy wants to join in. Hobbs
has a lot of employees and he told me when I went there that five law
firms were going to invest in JIL ... this person's name ir:1 short is Con.
He was about to come and build one gym in Lavengamalie in January
but Hobbs stopped him so he could set up another business in Greece
and he

went~~.

Paragraph 18 "Not only that Brethren, this guy Phil who owns cattle
stations in Kimberley .. . he insures his whole cattle farm with JIL
Insurance".

Paragraph 26 "This guy Phil who owns the cattle ranch, he'll give us
$500 1 000. He offered to sell the church his cattle range, one of his

cattle farms in Australia. At our meeting in Sydney he planned for Dr
Hobbs and I to fly over to Western Australia ... he offered to sell us a
cattle station in Western Australia/ a sheep farm in Victoria and some
pig farms. He told me he wanted to sell all that to the church. He/s a
Christian and they're warming up to anything that's to do with the
church".

Paragraph 28 " .... there are six of us on the JIL Board. From the church
there are three of

US 1

myself, Sione Maile and Dr Hobbs ..... I'm happy

because Dr Hobbs has now joined us since he accepted the Lord as his
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Saviour ...... Our big land purchase project is we are going to buy 30
acres in Auckland. This is the Church's aim and we'll have the JIL and
Maseia Bank there ... that'll be an exclusively Tokaikolo village!"

Paragraph 29 "I believe this is our major function, Brethren".

[61] Tokaikolo's business activities caused considerable concern among
several members. Prominent among these was the First Defendant.
Pohiva is a Chartered Accountant and was for many years the Tonga
Government's Auditor General. He joined the Tokaikolo movement in
1978 and signed the lease application on behalf of Tokaikolo for the
college at Lavengamalie.

[62] Another member who had early concerns about the way in which the
Church/s finances were being managed was Mataiasi To'ofohe a former
Manager and Internal Auditor for the Tonga Development Bank. At
paragraph 6 of his brief he stated:

"Ever since [Dr Saulala] became leader there had been numerous
conflicts and troubled concerns about his actions, as it was
evident that he made calls by himself and decisions regarding the
Church most of the time . ... He ruled and did whatever he
pleases with everything that belonged to the church including the
church/s money. What made it more alarming was the fact that
he did not want any financial statement/report for the church and
a constitution in case the way he ran the church was discovered".

[63] Article· X of the Tokaikolo constitution of 2004 deals with Church
Finance.

Paragraph

1(ng)

permits

the

"President

and

Finance

Committee" to spend up to $100,000 at any one time without prior
approval from the Conference or Conference Board. Paragraph l(k)
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requires Church Finances to be audited annually and for financial
statements to be prepared for the annual conference.

[64] It was the contention of the Defendants that no financial reports of the
Church whether audited or unaudited had ever been presented to an
annual conference. Dr Saulala did not deny that this was the case but
stated that it was his belief that these reports had been prepared and
had been lodged with the Church office where they were available for
inspection. So far as he knew, nobody had ever asked to inspect them.
He told the Court that the Church's Treasurer would be producing the
reports in his evidence. As it turned out, however! Mr Edwards advised
the Court that he would not be calling the treasurer since "The Church's
finances were no longer in issue".

[65] It appears that Mr Edward's decision may have been influenced by Mr
Niu's deletion of paragraphs 26 - 34 of the Statement of Defence. In
my view, however, the management of the Church's finances were
clearly still in issue as pleaded in paragraphs 35(c) and (f), 36(a) and
36(h) of the Amended Statement of Defence.

[66] With the possible exception of the year ended 31 December 2010
(Document D-92) I am satisfied that no annual audited Financial
Statements were presented to the Annual Conference 1 as required by
the constitution 1 in the years prior to 2013.

[67] The failure to present the membership with complete 1 audited annual
financial statements including a satisfactory and detailed explanation of
how· the church's debts had been incurred was the cause of much
disquiet! particularly when it emerged that the Church had become
involved in various business schemes of which they knew almost
nothing. Even before Hobbs joined the church various other enterprises
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had been embarked upon, not including those based at the Maseia
Plaza. Among these were Mannatech Vitamin Pills and Kangen Water.

[68] According to 'Epenisa Poloniati paragraph 5:
"Towards the end of the year 2000's the Tokaikolo Church
became unsettled because the people started to question why the
church did not have reliable financial reports of its financial
activities for too long. .. ... the dispute become more intensed
when it was revealed that there was self-interest of the President
in the financial dealings of the Church when he promoted
Mannatech pills in the annual camp of 2003/2004 and came to
America and promoted the same and said their business with his
personal secretary Melenaite Fifita and told us to pay US$1000 to
her as entrance fee to become a member and to receive the pills
that cure all diseases including cancer and diabetes".

[69] According to 'Asiula Foliaki, paragraph 3, one of the main concerns was
that:
"Dr Saulala as President of the Church was preaching for the
Church to purchase Holy Water (how he described it) or the
Kangen Water. It is said to heal all sickness including cancer,
diabetes, heart diseases etc. He advertised that everyone in the
church should

drink from this water, especially the church

Ministers. Upon payment, the company will deliver a small
machine/device that will cleanse the water from the tap to holy
water and heal all sicknesses. Liufau told the Church to meet with
Meleane Fifita, his secretary, fill out the forms and pay before
delivering of the machine".

"The price of one machine was US$3,980 ..... I purchased a
machine and drank the cleansed water and felt no difference to
my health .... This was no difference from another time prior to
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this when Liufau had advertised the Mannatech Pills in 2003 and
2004. We were told to go to Melenaite Fifita, his secretary, to fill
out a form before payments were made .... The machine could
not be returned for refund because it was already used, however
the loss had exceeded $3900. But upon close inspection of the

.

plastic used for the machine its costs did not reach US$500

11
•

[70] According to Dr Saulala (paragraph 29 of his supplementary brief):
"I was not directly involved in the business

ventures~~.

He did not comment on his alleged involvement with Kangen Water but
as to Mannatech:
"These

business

opportunities

were

engaged

in

by

some

members of the Church. They asked me to support them, which I
did by advising its health benefits to our community. It was not
my business".

At paragraph 88 of his first brief Dr Saulala denied "conducting or being
involved with" Mannatech.

[71] In its February 2004 issue (Document 148 - D-3 pages 743 and 744)
the Church newspaper 'Ofa Ki tonga reported that Dr Saulala and a
party of six, including his secretary, had departed for New Zealand and
were to travel on to the USA to attend the Mannatech Company
Conference:
"The Mannatech Company is the provider of the nutrients
supplementary pills which have healed many members of the
Church and people of Tonga. Many have proved the effectiveness
of the pills to heal cancer, diabetes, high blood pressure and all
sorts of diseases.
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The President, Rev. Uufau Vailea Saulala has been appointed
Regional Director of the Mannatech Company".

Dr Saulala did not tell the Court the truth when he denied being
involved with Mannatech.

[72] Witness 'Asiula Foliaki produced copies of an order form, a periodic
payments form and a warranty for the Kangen water machine.
(Documents D405, 406 & 407). The machine is described as an
"Electrolysis water generator". Electrolysis is the decomposition of
water into oxygen and hydrogen due to an electric current being
passed through the water. It is not immediately obvious what this
machine actually does but the matter was not investigated by counsel.
The order and periodic payments forms both include email addresses:
"mnaite@msn.com". I accept Asiula Foliaki's evidence that Dr Saulala's
personal secretary was involved in the sale and distribution of these
machines.

[73] In paragraph 88 of his brief Dr Saulala denied "conducting or being
involved" in JIL International Insurance. This denial is inconsistent with
the claim in paragraph 28 of his Auckland 2006 speech (see paragraph
[60] above) that he was a member of the JIL Board.

[74] In paragraph 32 of his further brief Dr Saulala states:
"No insurance company was ever established here in Tonga".

On page D561 may be found a Business Licence certificate issued by
the· Ministry of Commerce, Tourism and Lahour. It is dated 29 May
2014 and is issued in favour of JIL International Insurance.

[75] On the next page D562 is a Certificate of Registration of the business
name JIL International Insurance. The owner of JIL is stated to be
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Maseia Holdings Co Ltd. According to a company search dated 6 May
2014, 50% of the shares in Maseia Holdings are owned by the
Tokaikolo Church, the other 50% by Dr Saulala.

[76] Probably none of Dr Saulala's alleged business dealings attracted more
'

criticism than his association with David Hobbs. As has been seen, Dr
Saulala described Hobbs as having established two very well known
Assurance Companies, Norwich Union and Colonial Mutual. This claim is
repeated at Document D317, a photocopy of a page on the Church's
website (where Hobbs is said to be "helping to set up" JIL Insurance).
Hobbs' claims are fictional: according to Wikipedia (Document D312)
Norwich Union was founded in 1797 while Colonial was established in
New South Wales in 1811.

[77] In October 2012 the Supreme Court of New South Wales (Idylic
Solutions Pty Ltd - Australian Securities and Investments Commission v
Hobbs [2012]

NSWSC 1276) found

Hobbs to have contravened

numerous provisions of the Corporations Act 2001 (Cth) by carrying on
a financial services business without a licence and by engaging

in

misleading and deceptive conduct. The Court pointed out that the selfstyled "Dr" Hobbs had no formal degree qualifications. Although he
described himself as a Certified International Financier the Court
described this as an honorific title. He also claimed to be a member of
the International Society of Financiers, however his membership of this
organisation (which was not restricted to persons with particular
academic qualifications) had lapsed.

[78] Paragraph 9 of the Judgment states:
"ASIC contends that Mr Hobbs promoted and offered the Hobbs
financial product to unsophisticated retail investors in Australia on
the basis that it was an offshore investment into the wholesale
market that would enable those

investors to obtain investment
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benefits (at a high rate of return) otherwise available only to
wholesale or sophisticated investors .... "

[79] In paragraphs 35 - 38 of his supplementary brief Dr Saulala described
his relationship with Hobbs:
"I am not David Hobbs' business partner. Hobbs came and
presented the Church with various business opportunities for
investments".

"At the same time it was an opportunity for me to witness to
Hobbs and his family about Jesus Christ and his salvation".

"I wrote a character reference for David Hobbs for the Australian
Court, to convey how he wanted to help the Church and that
Hobbs did us no wrong".

"To my understanding, Hobbs was not guilty of the criminal court
case mentioned above but was guilty of the civil case".

[80] In paragraphs 39 and 40 and 48 - 59 of his supplementary brief Dr
Saulala dealt with the allegation that he had invested US$250,000 of
the Church's money in one of Hobbs' ponzi schemes. He admits that
the investment was made on Hobbs' advice but denies that any money
was given to Hobbs. He concedes that to date the only return on the
investment is the $40,000 mentioned in his Auckland speech. Dr
Saulala relies on the authority given to him by the 2004 constitution of
the Church to make investments up to

$1 million. To refute the

allegation that the investment was in a ponzi scheme Dr Saulala relied
on a letter P-69 from an Australian firm of accountants confirming that
according to its records, the Church had not invested in the Integrity
Plus Unit Trust (one of the Hobbs funds mentioned by the Supreme
Court of New South Wales).
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[81] Mr Edwards forcefully submitted that there was no evidence that Dr
Saulala either knowingly or unknowingly had invested in a ponzi
scheme. I agree, but do not find that this does much to improve his
position. This is because the simple fact is that there is no evidence at
'

all to show where this US$250,000 (a much larger sum in Tongan
Pa 1anga) has gone. Apparently 1 Hobbs had advised Dr Saulala that the
money was invested with Merrill Lynch, a wealth management division
of the Bank of America. But no document to establish this as being the
case was produced. The only document that suggests that anything
was invested with Merrill Lynch is an undated letter from Melenaite
Fifita to Hobbs "wondering what is happening to our Merrill Lynch
project// and enquiring whether "it would be possible to draw out
US$100,000 now in order to help our serious financial problem that we
have been facing for the past monthsll. No reply was shown to the
Court.

[82] At page D589 there is a photograph of Dr Saulala and Hobbs standing
in front of a large banner proclaiming:
"Thank you

Dr David

Hobbs

- a huge

malo 'aupito and

appreciation from the Tokaikolo Christian Church - to God be the
glory~~.

[83] Dr Saulala may have been telling the literal truth when he stated "I am
not David Hobbs' business partnerll however I am satisfied that the
account of his relationship with Mr Hobbs given by him to the Court fell
far short of revealing the true picture. Furthermore, there is nothing to
rebut the suggestion that his dealings with Hobbs resulted in an
enormous financial loss to the Church and to its members.
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A QUESTION OF DOCTRINE- HOUSEHOLD SALVATION
[84] Before returning to the little church at Kolomotu'a one final area of
contention must be referred to. It is the only doctrinal dispute between
the parties.

[85] As already mentioned, central to Senituli Koloi's beliefs was the
doctrine of justification by faith alone. In the words of Article 4 of the
1530 Augsburg confession:
"We receive forgiveness of sin and become righteous before God
when we believe and accept that Christ suffered for us and that
for his sake our sin is forgiven and righteousness and eternal life
are given to us".

[86] At the heart of this teaching is the requirement for personal belief and
acceptance for which no amount of good works can be a substitute.

Thus, Finau quotes Senituli Koloi as saying:
"God is my decision maker. God guides me and controls my life,
while the Holy Spirit is my sanctifier".

In his 'Eua sermon he said:
"This is the day that we have come and call for you to come to
Jesus. It is not a call to join a church. It is a call to accept Jesus
in your heart".

[87] On 16 September 2012 Dr Saulala delivered a sermon which was
broadcast by Radio Tonga. A transcript is at pages 439 - 442 of the
Defendants' second bundle of documents. On page 3 of the sermon Dr
Saulala stated:
"The salvation of the Christian God is done in households, it is not

done individually". (emphasis added)
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He concluded by saying:
"Again I say unto you. Salvation is household-based. Household
salvation.

Amen~~.

[88] According to Defence witnesses this sermon and several others in the
'

same vein caused considerable consternation. As an example, Mosese
Tamolaka 'Ahomana at paragraph 4 of his brief of evidence stated:
" ... we finally realised that [Dr Saulala] shifted from the principles
that Senituli

Koloi

established.

For instance,

Senituli

Koloi

strongly emphasised the individual acceptance of Jesus Christ as
personal salvation. On the other hand Liufau Saulala preached
'household salvation' meaning that once the Father or the Mother
accepted Christ as Saviour then everyone else in that household
are saved. This is indeed a new doctrine to me and I do not
believe it 11 •

[89] In the opinion of Tu'uta Lavaka who was one of the founding members
of the Tokaikolo movement in 1978, Dr Saulala:
"is completely lost and tends to be a heretic unorthodox thinker,
non-conformist

or

free

thinker

when

he

preached

about

household salvation which is different from the true Christian
beliefs preached by Senituli Koloi and which caused us to leave
the Wesleyan Church in 1978 11 •

[90] In cross-examination Dr Saulala conceded that he had not preached the
doctrine of household salvation until 2013. He also accepted that it had
not been preached by Senituli Koloi. In his view however:
"There are two ways to salvation - household and individual but
both end up the same way".

[91] In paragraph 89 of his brief Dr Saulala gave numerous examples of the
salvation of households both in the New and Old Testaments of the
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Bible. In his further brief he again stated his belief that salvation could
"be achieved in two ways". But in his sermon quoted above he had
clearly stated that "Salvation is done in households it is not done
individually".

[92] This Court sees no need to resolve this doctrinal issue since it is clear
first, that it was not a trivial or fanciful matter and secondly, that it was
the quite widely held view that Dr Saulala had significantly departed
from, if not repudiated, one of Senituli Koloi's core beliefs.

A CHURCH BUILDING AT KOLOMOTU'A-FUNDING AND CONSTRUCTION
[93] A small booklet was prepared for the occasion of the opening and
dedication of the new Church building at Kolomotu'a. Its authors were
Pohiva and Hepeti Takeifanga. A copy of the booklet 02-365 and 03-

680

was

produced

to the

Court.

It provides

a history of the

development of the Church at Kolomotu'a which all parties were able to
accept.

[94] Prior to 2002 the members of Tokaikolo from the Kolomotu'a area had
worshipped at Haveluloto. It was then decided that Kolomotu'a should
have a church building of its own. The precise process by which the
land was acquired is set out on pages 1 - 4 of Mr Sisifa's closing
submissions filed on behalf of the Third Party.

[95] In July & September 2002 and January 2003 Neomai Holani, a widow,
applied to the Minister of

Land~

for his consent to the surrender of 7

portions of her tax allotment totalling in all 1 acre, 1 rood and 10
perches "for the work of the Tokaikolo Church". The application was
approved by Cabinet and a section 54 notice was published. After the
effluxion of the 12 month period an application (a copy of the
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application cannot be found) for a lease of the surrendered land was
lodged by "The Tokaikolo Christian Fellowship".

[96] According to Dr Saulala in about 2002/2003 he was approached on
behalf of "Kolomotu'a members who wanted to start building their own
church and to have a separate parish. I was informed that they wanted
to do some fundraising in the USA to acquire land that was available at
Kolomotu'a. They needed my approval which I was happy to give".

[97] According to the booklet "there were fundraisings conducted with the
intention to the Kolomotu'a members of the church at San Francisco.
Pohiva Tu'i'onetoa then travelled with a letter of request signed by the
President. The request was accepted by the Chair Minister of America
Rev. Holomesi Mahe. Over $50,000 was received .... it was used to
purchase 7 town allotments for the Church".

[98] Rev. Holomesi Mahe's widow Salote Fanueli was present at the fund
raising concert, held on a Friday night in about June - October 2002.
According to Fanueli: "this fund raising was clearly understood to be a
donation for the constructing of the Tokaikolo Christian Church building
for the Tokaikolo in Christ of Kolomotu'a. We were excited and very
much willing to donate as we knew it was the work of the Church. It
was announced to all church members and they were encouraged to
donate money".

[99] Another person who was present at the concert was Nina Kaufusi. Her
evidence was that "the money we donated was to assist the Tokaikolo
'Ia Kalaisi Christian Church of Kolomotu'a. We did not give money to
Pohiva Tu'i'onetoa but to the work of the church we belonged to. If it
was a fundraising concert to assist the construction of chapel for the
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people of Kolomotu'a then I would not have gone there as I am not
from Kolomotu'a". She did not remember how much she and her
husband had contributed.

[100] According to 'Epenisa Poloniati (married to Pohiva's sister for 25 years)·
by 2002 it was already clear that there was an opposition group within
Tokaikolo, headed by Pohiva. Although Dr Saulala gave his approval for
fundraising for the new Church at Kolomotu'a he did not really support
the project. 'Epenisa was also at the fundraising concert. As he
remembered it, about 30 people attended but of the US$25,000 raised
virtually all, apart from a few loose donations was given by "the core
people connected to Kolomotu'a and all of us broke away from
Tokaikolo ... because we hate the despotism of [Dr Saulala] in the
Tokaikolo Church".

[101]'Epenisa told the Court:
"Not only we donated over US$10,000 ... but we donated all
doors for the Church. building, redwood timber for the pews, altar
partition, pulpit, plywood for front part of the altar, cement mixer
machine, 4 toilet sets, 4 hand wash sink, powerful machines, skil
saw, chainsaw drills, hammers, paint brush with many rollers,
water level measurement big and small, tool for tile layout,
grouts and many more different types of carpentry tools etc ....
over 200 buckets of paints (20 litres) and again the small bucket
(1 litre) was also over 200".

"We paid for both the containers that was shipped to Tonga with
the above-mentioned goods".

"We gave a donation on the day of the opening ceremony and
that money was taken from our pocket. Our donation was not for
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the Tokaikolo but to help Kolomotu'a congregation and their
supports for their loan repayment".

[102] Having raised approximately TOP$50,000 in the USA Pohiva returned to
Tonga; Holani was paid for agreeing to surrender the allotments and
'

'

the filling in of the land commenced. The foundation ceremony was
held on 6 December 2003.

[103] It was then necessary to raise further funds for the actual construction
of the church and associated residences. The late pastor at Havelu (of
which the Kolomotu'a congregation were still a part) led a fund raising
team to New Zealand and Australia. The only member of the expedition
to give evidence described meeting up with Dr Saulala in New Zealand.
Dr Saulala and the other New Zealand Tokaikolo Church pastors met at
the main church centre Nasaleti: "The President concluded the meeting
with a request that the pastor of the Haveluloto and Kolomotu'a
Congregation is here accompanied by some of his members with the
objective to raise funds to assist the construction of the Tokaikolo
Christian Church Chapel for the Kolomotu'a members. He also asked
that they help assist us fundraise". About $60,000 was raised in New
Zealand.

[104] According to Pita Vai, the Chair Minister of the Church in New Zealand
from 2004 to 2014: "The reason are contributed to the fundraising was
because the construction of the Church building at Kolomotu'a was for
[Tokaikolo] not for Pohiva Tu'i'onetoa". Siotame agreed: "We did not
hold the fund raiser for any purpose personal or specific to Rev.
Taufatofua or Mr 'Mailau himself. Rather we raised and donated the
funds because it was for the only purpose of building a new church for
our members of the

Church, the Tokaikolo Christian

Church

at

Kolomotu'a".
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[105] Filimone Saulala, a pastor in New Zealand shed a rather different light
on the fundraising effort. He revealed that he also "invited our
neighbouring Tongan Churches such as the Methodist Church, the Free
Wesleyan Church of Tonga and the Siasi 'o Tonga who also attended
the fundraiser event. Our Tongan communities also

attended~~.

[106] After New Zealand, Rev. Luva Taufatofua went on to Australia. It was
conveyed to the Chair Minister of the Tokaikolo Church in Australia
"that the purpose of their trip is to fundraise in connection with the
construction of the Tokaikolo Church at Kolomotu'a. They told me they
have spoken and reached an· understanding with the President. They
told me he accepted their request to travel overseas for the purpose of
fundraising to build the chapel of the Tokaikolo Christian Church at
Kolomotu'a".

[107] Although there is no dispute that substantial funds were raised through
the trips to New Zealand and Australia the Defendants do not accept
that the fund raising effort was an official Tokaikolo Church fund raising drive. According to Pohiva: "All the fund raising activities
conducted overseas only targeted the Kolomotu'a residents who reside
overseas".

[108] Hepeti Takeifanga's evidence was that the fundraising concert in
America "was conducted by the Kolomotu'a members to construct a
church building for their church services. We had the concert and
collected money from different people and were not limited to only
those members of the Tokaikolo of Kolomotu'a. In fact those who were
of Kolomotu'a origins 'who resided nearby to where the concert was
held joined in as well, the proceeds of the concert was given to Pohiva
Tu'i'onetoa because he was the one who came and conducted the fundraising. There was never a time that heard the Plaintiff claiming this
money as theirs that they have gifted to the Tokaikolo members of
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Kolomotu'a,or to deposit into the Plaintiff's bank account and then
granted to us, never".

"We also travelled to New Zealand to fundraise for our construction
through the Plaintiff in New Zealand but that did not mean that it
belonged to them or that the Plaintiff would have authority over them,
we built it ourselves for the purpose that it belonged to the members of
Kolomotu/a and all the money that was received for it".

[109] In January 2006 Pohiva applied fo.r a building permit for the new chapel
and hall for "Tokaikolo Church Kolomotu'a". Shortly after Sione Maile,
representing Dr Saulala and the Tokaikolo Church also requested·
"permission to allow this small congregation to build'1 •

[110] Construction of the new buildings began in 2007, using materials
purchased in New Zealand with funds that had been raised there.
Further materials were required to complete the project to be sourced
locally. In about February 2008 Pohiva approached Westpac Bank for a
loan of $130,000 to complete the project. The Bank agreed in principle
but sought guarantees by the "Tokaikolo Church

Head Office" signed

by Dr Saulala, the Chief Financial Controller Rev. Manatu Tu'iono and
Sione Maile who was then Secretary General of Tokaikolo. In March
2008 Tokaikolo replied declining to offer guarantors:

"We regret to inform you that currently we do not guarantee any loan
from the district churches including Tonga and overseas. We already
received similar requests from Churches in overseas but we declined
the request 11 •

Fortunately TDB came to the rescue. It agreed to advance $130,000
(later increased to $202,600.00) on the strength of guarantees by four
members of the Kolomotu'a congregation including Pohiva and Hepeti
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Takeifanga, who between them, it appears, also repaid the bulk of the
borrowed money.

[111] Kava (the Second Defendant) told the Court that in 2007/8 he was the
Carpentry Minister for the Tokaikolo Church. The term "carpenter" has
a widened meaning in Tonga and Kava explained that he was the
minister whose primary responsibility was the buildings of the Church:

"6)

The Rev. Luva Taufatofua, the leading minister for Kolomotu'a
approached me that permission was granted at a meeting by the
Kolomotu'a District that I build the Kolomotu'a church building of
which I was informed that I will take the matter to the President
of the Church.

7)

The answer given was 'look for the people to perform the task
because Kava's time is demanding and that is work needed to be
completed by Kolomotu/a

8)

alone~.

Therefore I swear that as Minister and Leading Carpenter for the
Church at that time that all expenses made for building the
Church building and residential quarter for Kolomotu'a was done
by them alone, with no involvement from the main Church.
Including purchasing of building materials, labour, land and all
other expenses were done by members of the Kolomotu/a Church
alone".

[112] Support for the proposition that it was the Kolomotu'a congregation
who constructed the buildings without any assistance from the Church
Headquarters

also

came

from

other

witnesses

including

Hepeti

Takeifanga who stated at paragraph 41 of his brief:

"We were determined with [Deacon] Kali Pekipaki to commence our
work, so Kali went to ask a handful of workers whom were his nephews
that resided at Lavengamalie to help him begin our construction. We all
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paid for their labours every week and also provided daily meals during
the work, we divided the meals into families and provided them with
food every day and also their weekly pays".

"During this time there was not a single attention from the Plaintiff to
our work or any kind of assistance provided in accordance with the
requirements of the ... Constitution in 2007".

THE CHURCH AT KOLOMOTU'A OPENED
[113]As already mentioned, the New Church building was opened on 29
December

2009

approximate

total

by

Dr

cost

Saulala.
of

the

According
construction

to

the

was

a

booklet

the

little

over

TOP$500,000. On the opening day about $150,000 was collected
including donations from Australia, New Zealand, USA and $5000 from
Lavengamalie. Dr Saulala promised that a further $30{000 would be
paid by Headquarters. His evidence was that the money was paid and
he referred to document P33.

Unfortunately, the author of the

document{ Lisiate Sauluni, was not called to produce it or what were
said to be the relevant cheque stubs. Both Pohiva and Hepeti deny that
Dr Saulala kept his promise. In my view there is real doubt that he did.

[ 114] Hepeti's evidence is that he travelled to Australia in 2011 and there
raised the required amount from seasonal work and friends to pay off
the remaining debt. It is not in dispute that by 2013 all the loans taken
to build and furnish the new church and associated buildings had been
repaid.

THE LEASE
[115]It has been seen in paragraph [95] above that Holani made several
different applications to surrender parts of her allotment. The rather
complicated sequence of following events is set out in Mr Sisifa's closing
submissions. As already noted, the first application for a lease, signed
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by Pohiva, was in the name of the Tokaikolo Fellowship of Kolomotu'a.
This application was approved by Cabinet in November 2005 and
resulted in a lease finally being granted on 18 September 2009.

[116] Unfortunately, when the lease was granted to the Tokaikolo Fellowship
in Christ of Kolomotu'a, the Ministry overlooked the fact that in 2006 a
second application for a lease of the land, plus a small extra piece, had
been received from Sione Maile, then the General Secretary of the
Tokaikolo Church. This application, necessarily entailing the cancellation
of the first application, was also approved by Cabinet. The result of this
oversight is that no lease, in the form and to the lessee last approved
by Cabinet has ever been issued while the lease actually registered
(and mortgaged) is not in the name of the lessee last approved by
Cabinet.

THE TOKAIKOLO CONSTITUTION
[117] Some provisions of the Tokaikolo Constitution as registered in 2007
must be referred to.

[118] Art. IV-6 provides that the highest authority in the Church is the
Conference of Chairman Ministers and this Conference is to be held
annually. A General Conference is also to be held annually.
Paragraph 10-h) has already been noted: it gives the President
authority to manage direct and oversee all employees and all the affairs
of the Church,. according to law and to account to the Confere.nce.
Paragraph 10-1) allows the President to "manage and oversee the
finances

of the

Church,

employing

the

Treasurer

and

Finance

Committee for that purpose and to account to the Conference".
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Art VII-4 establishes a Conference Board chaired by the President
which is charged with attending to the business of the Church between
Conferences.

[119] Article X· deals with Church finance. Tithing is to be the principal
method of raising funds (1-a). X-1-1 establishes a Finance Committee
chaired by the President.
Paragraph 1-k) specifies that:
"Church finances

must

be

audited

annually.

And

Financial

Statements must be prepared for the Conference every year".

Paragraph 1-ng) states:
"The President and Finance Committee may not spend more than
$100,000.00 [one hundred thousand pa'anga] at any one time.
Anything over the stated amount must receive approval from the
Conference or Conference Board.

Paragraph 1-p) is as follows:
"All deeds of security, trustee deeds and mortgages on loans,
loans for any local church or branch in the church shall not be
authorised unless permitted by the Council of Chairman Ministers,
or any committee chosen to manage these areas. And upon
approval, the loan documents should be signed by any of the
following two people:
President of the Church
i)

~ecretary

ii)

Treasurer

iii)

Superintendent Minister of Tongatapu 11 •

to Conference

Article X (2)(a' provides that:
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"Every disciple shall pay a voluntary donation, once every
Quarter. The amount of monies will be stipulated

by the

Conference".

[120] Article XI deals with Property and Land. Art. 1 a) states that:
"Everything acquired, built, purchased or leased in the name of
the Church shall become a property of the Church".

Paragraph 1-h) states:
"A new building to be built or a building renovation must be
submitted to the Construction Committee of the Conference.
Attached to the submission is the financial estimate of costs to
the project and budget proposal".
Paragraph 2-a) provides that:
"Every land that is leased, gifted or acquired in the name of the
Church shall become a land of the Church".
Paragraph 2-e) provides that:
"All work to acquire, lease or exchange land or anything to do
with land or tax allotment or town allotment of a local church, to
construct a residence for the Church or for any other purpose
must be submitted through the Church Office to the Lands Office
and the legal advisor of the Church".
Paragraph 2-h) requires that:
"Le~se

requests

submitted

to

the

Conferenc;,

renovation,

expansion or restoration of any buildings, construction of new
buildings, must be submitted with a Financial Report and budget
estimate and source of funds".
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INCORPORATION OF THE CHURCH
[121] The Tokaikolo Church was incorporated, on 21 May 2007 as a "Society
as a Board" of the Charitable Trusts Act 1993 (Cap 38.10). Some key
provisions of the Act must be referred to.

[122] Section 9 - Effect of Incorporation
"Every Board ... shall be capable of holding real or personal
property of whatsoever nature and whether situated in Tonga or
elsewhere, and of suing and being sued and of doing and
suffering such acts and things as bodies corporate may lawfully
do and suffer".

Section 10 - Vesting of property
"(2) Where any estate or interest in or any mortgage or charge
on, any land under the Land Act is vested in a Board by virtue of
this section, the Board shall without delay advise the Minister of
Lands under its common seal of such estate, interest, mortgage
or charge and the Minister of Lands shall without delay register
the Board as the proprietor of that estate, interest, mortgage or
charge".

Section 30 - Audited annual financial statements
"(1) Every Board shall deliver annually to the Registrar in such
form and within such time as he requires an audited financial
statement containing the following particulars:
(a)

The income and expenditure of the Board during the
Board's last financial year; and

(b)

The assets and liabilities of the Board at the close. of the
paid year; and
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(c)

All mortgages, charges and securities of any description
affecting any of the property of the Board at the close of
the said year.

(d)
(2)

(3)

If any default is made by a Board in the observance of the
provisions of this section, every officer of the Board shall be
liable to a fine not exceeding $500 or not exceeding $20 for
every day thereafter during which the default continues or
both".

CONSIDERATION OF THE ISSUES
[123] The fundamental submissions advanced by the Plaintiff may now be
restated in the light of the foregoing. The first is that the Church
buildings at Kolomotu'a were built and paid for with the intention that
they would become the property of the Tokaikolo Church; secondly 1
that they so became and thirdly, that having broken away from the
Tokaikolo Church the Defendants then converted these properties to
their own use.

The Defendants, on the other hand first deny that the buildings ever
became the property of the Tokaikolo Church and secondly 1 say that
the primary aim of the constructions was to provide a place of worship
in the Tokaikolo tradition in Kolomotu'a. Thirdly, they say that even if
the Court were to hold that the buildings became the property of the
Tokaikolo Church, the Church forfeited the right to continue owning
those properties by departing from fundamental beliefs and practices of
the Tokaikolo movement as founded by Senituli Koloi.
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[ 124] The Plaintiff's strongest argument is the raising of funds overseas with
the approval and support of the President. The first problem however is
that, as pointed out by Mr Niu, the total sums contributed from
overseas are nowhere near the sums raised and contributed by the
Defendants, their families and their supporters. Secondly, there is
'

nothing to suggest that the funds collected overseas ever became part
of the funds of the Tokaikolo Church. Rather, the evidence suggests
that while most of the fundraising took place at church properties those
properties did not belong to the Tokaiko!o Church of Tonga but to their
overseas cousins which are distinct legal entities. Furthermore, there is
evidence that the

social

functions

were

specifically

directed

at

expatriate Tongans with Kolomotu'a connections, whether or not they
were members of the Tokaikolo Church. Once raised, the funds were
either brought back directly to Tonga and then spent in Kolomotu'a or
brought back later after being held in a temporary bank account. The
funds which were raised overseas were never paid to the Tokaikolo
Church at Lavengama!ie.

[125] The only direct contributions which it is clear were made or promised
by Tokaikolo Headquarters were $5000 received on the opening day
and $30,000 which was promised but which I doubt was ever paid.

[126] Of course, without the labour put in to convert the swampy allotments
into a chapel and associated buildings no amount of money would have
brought them

into existence.

While there was some help from

Kolomotu'a members who did not later join the breakaway, it is
impossible to dispute that the overwhelming effort was put in ·by
residents

of

Kolomotu'a,

their

friends

Headquarters contributed nothing at all.

and

families

and

that

Furthermore, those who

contributed most, both in cash and in kind, made up the great majority
of those who broke away.
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[127] Some provisions of Tokaikolo's constitution have been set out above,
dealing with the acquisition of land, construction of buildings, payment
for those projects, their mortgaging and so on. There is no evidence to
, rebut the claim of Defence witnesses that no,ne of these constitutional
provisions was ever complied with.

[128] As can be seen from the mortgage documents in respect of the
Kolomotu'a loan, the loan was guaranteed, not by Dr Saulala and
another as required by Article X-1-(p) of the constitution but by four
members

of

the

Kolomotu'a

congregation,

including

the

First

Defendant.

[129] Some provisions of the Charitable Trusts Act have also been set out
above. According to a letter from the Registrar of Charities dated 15
June 2017 (admitted by consent), Tokaikolo has not submitted a single
financial statement since its incorporation in 2007, contrary to the
mandatory and penal requirements of Section

~0

of the Act. It has not,

in other words ever included the Kolomotu'a buildings as part of its
declared assets. There was no evidence, either, that the vesting or
mortgaging of any property including the Kolomotu'a property had been
advised to the Ministry of Lands as required by Section 10. In view of
the carefully precise history of the land in question provided by the
Ministry containing no reference to any such vesting or registration in
favour of the "Tokaikolo Christian Church International" it is reasonable

t? assume that section 10 of the Act has not

be~n

complied with either.

[130] It must be borne in mind that following its incorporation in 2007 the
correct and formal name of the church was "Tokaikolo Christian Church
International". Prima facie, property belonging to an entity bearing
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another name does not form part of the property of the incorporated
society. There is no reference to the registered name of the Church in
any of the documents produced by the Third Party.

[131] Mr Edwards quite rightly stressed the importance of the fact that Dr
Saulala opened the new Chapel. But I do not think that the firm
conclusion which he suggests, should be drawn from this event. Dr
Saualala presided over the opening of the new church in New Zealand
(at which the then King was the Chief guest) but this does not mean
that the Tongan Tokaikolo Church was the owner of that building since,
as is accepted, it was part of the Tokaikolo Church in New Zealand, a
separate legal body altogether.

[132] It is important to bear in mind that the fundraising and construction of
the Kolomotu'a buildings took place between 2002 and 2009 but that
the breakaway by Sione Maile and his followers did not occur until
2013. It is plain therefore that all the money contributed was, if not
merely for the use of Kolomotu'a, for the use of the Tokaikolo
congregation in Kolomotu'a. in the absence of any formal steps to
include the new buildings among the assets of the Tokaikolo Church as
required not only by its own constitution but also by law I find it hard
to see how legal ownership of the properties can be claimed by the
Plaintiff.

[133] In my view the words: "The Tokaikolo Church of Kolomotu'a" which
· were written on the new chapel may be under-stood to emphasise either
the Tokaikolo connection or that with Kolomotu 1 a. Mr Edwards placed
some emphasis on a certificate P-52 prepared by the Ministry in
January 2015 which included the Kolomotu 1 a lease in a list of leases
owned by the Tokaikolo Church. In view however of the fact that the
current lease was issued in error by the Ministry and that Semisi Moala
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agreed that he made no distinction between the Tokaikolo Fellowship
and the Tokaikolo Church, I do not think this document advances the
Plaintiff's claim to any significant degree. Neither, with respect, does Dr
Saulala's observation that "What is given to God, belongs to God".

[134] The consequence of finding that Tokaikolo had unencumbered legal
ownership of the Kolomotu'a buildings would be similar to declaring
them merely to be a branch of Tokaikolo Church International, one
which could (like the branch of a supermarket chain) be mortgaged,
closed down or sold, without the users of the buildings, the inhabitants
of Kolomotu'a who are adherents to, but not in communion with, the
Tokaikolo tradition having any say at all.

[135] In my opinion the church and associated buildings at Kolomotu'a never
became the property of the Plaintiff and therefore no question of
conversion arises.

DEPARTURE FROM ORIGINAL TENETS AND PRINCIPLES
[136] Much of the pleadings, submissions and evidence were directed to the
Defendants' alternate defence. This arises from the principle (in the
words of Setaleki Manu v Watkins

II TLR 136 - explaining the effect

of Bannatyne v Overtoun [1904] AC 515):
"Where property is given for the purpose of a particular voluntary
association having as its band of union one or more distinctive
fundamental religious tenets or principles, the majority of such

.

association cannot, in the absence of express provision, by
amalgamating with another body which does not hold such tenets
or principles as essential oust from the property belonging to
such voluntary association the minority who still adhere to those
tenets and principles".
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[137] The principle that the Court may have to enquire whether there has
been a fundamental departure from tenets of the original association
was more recently accepted and explained in Free Church of Scotland v
General Assembly of the Free Church of Scotland [2005] CSOH 46.

[138] As has been seen, the only strictly theological issue raised by the
Defendants was the question of "household salvation". The other
alleged departures from the vision of Senituli Koloi were practical or
procedural. Furthermore, it is clear that not all who left the Tokaikolo
Church assigned the same priority to the issues raised. Unfortunately,
Sione Maile was not well enough to give evidence but it seems clear
that doctrinal questions were for him of primary importance. On the
other hand, Pohiva identified the alleged financial mismanagement
shortcomings of Dr Saulala as the principal problem. It will also be
recognised

that

it

is

seldom

that

the

aims

and. practices

of

organisations, whether eleemosynary or not, remain static over a
period of time. All churches tend to evolve. Having said that, however,
I am satisfied that a significant group· of members of the Tokaiko!o
Church had, for some time, and increasingly, taken the view that
Tokaikolo,

under Dr Saulala's stewardship,

had significantly and

unacceptably departed from several fundamental principles upon which
the Tokaikolo Fellowship was established.

[139] Dr Saulala suggested that there was no real conflict between individual
and household salvation. In his view, bo.th came to the same thing in
the end. He very learnedly referred to several Biblical examples in
which whole households had been saved, including most famously Noah
and his family. But what Dr Saulala overlooked was that households are
made up of individuals each of whom, in the teaching of Senituli Koloi,
has to take the individual decision to accept Christ into their lives. Dr
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Saulala preached that salvation was not done individually, but in
households, through the head of that household. This teaching which ·
brings to mind the Mormon belief in proxy baptism is a clear departure
from one of the core beliefs of Senituli Koloi.

[140] Mr Edwards argued that the early Fellowship from 1978 to 1980 "had
no agreed or documented statement of beliefs or doctrines" and that
therefore there was nothing from which the Tokaikolo Church could be
said to have departed. He also argued that, in establishing itself as an
assodation with its own constitution Mo'ui Fo'ou "are doing exactly the
same thing they are criticising Dr Saulala [for doing]". With respect, I
do not accept either of these submissions. It was not the adoption of a
constitution which was the focus of criticism, rather that it was claimed
that it was adopted without proper consultation, and then breached.
Although there may not have been an "agreed statement of beliefs and
doctrines'' Senituli Koloi's emphasis on personal salvation and disdain
for worldly pleasures are plain enough.

[141] It may bear repeating that this Court takes no view on whether the way
in which the Tokaikolo Church developed should be approved or not.
The question is whether a significant body of its members arrived at
the conclusion that it had lost its way. I am satisfied that they did and
that their conclusion was not without foundation.

A PLACE FOR EQUITY?
' [142] The Court was told that the congregation at Kolomotu'a now includes
former members of the Tokaikolo Church who broke away in 2013 or
later. Many come from other parts of Tongatapu and beyond. It is the
only church building in which members of Mo'ui Fo'ou can assemble
together for worship. On the other hand, those who remained have the
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use and benefit of a!l the other churches and assets of the Tokaikolo
Church, to which departing members made significant contributions. It
was not disputed that during the entire time they were building their
new chapel, the Kolomotu'a congregation continued to pay their, not
insubstantial, dues to Headquarters. In these circumstances, taken
'

together with my finding that the Kolomotu'a congregation contributed
much the greater part of the cost and labour for the new buildings I
thought there might be a place for equity in the resolution of the issues
raised.

[143] In paragraph 3(a) of the Amended Statement of Defence it was pleaded
that "common law and equity" applied·. A place for equity in land law in
Tonga, once a lease has been created, was preserved in 0. G. Sanft v
Tonga Tourist etc [1981- 1988] To. L.R 26. I had in mind the words of

Gaudron J in Baumgartner v Baumgartner [1987] 164 CLR 137 who
said:
"Ordinarily, where two (or more) persons establish a fund
constituted by their several contributions, it is recognised that
they are entitled to that fund in proportion to their contributions.
Where the legal ownership of that fund vests otherwise than in
accordance

with

the

parties'

respective

contributions

that

recognition is effected by equity's implication of a resulting trust
based on a presumption that the legal title is to be held on trust
for

those

who

provided

the

fund

in

proportion

to

their

contributions. The presumption may be rebutted in relation to a
joint fund .. by evidence of a contrary intention ... "

[144] I drew this line of thinking to the attention of counsel but neither
referred to it in their submissions. Whether or not this was because it
seems clear that the Plaintiff, as opposed to some of its remaining
members, had only made quite a small contribution to building the new
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church at Kolomotu'a, I do not know. Those members, both locally and
overseas who may have contributed to the Ko!omotu'a effort but who
did not break away to join Mo'ui Fo'ou are not parties to this action.

RESULT

[145] In my view, a lease of the properties at Kolomotu'a should be granted
to the Fourth Defendant. The Plaintiff's claim is dismissed. I will hear
counsel as to costs.

I record my thanks to Mr Assessor Tu'ifua for his assistance. This
judgment is, of course, my own.

;¢).&~
DATED :

1 SEPTEMBER 2017

•

JUDGE
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