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Judpment :

JUNDGMENT OF THE COURT

This is an appcal ol some importance in which thc qucétion
of whether the grant of a charging order over land is available
in Tonga. Martin C.J. concluded that it was not, and this is
an appeal from that dccision.

There is no provision in Tongan law for Lhe enforcement
ol judgment debts by way of charging order, but that deficiency
could he made good by the application of Lhe Charging Orders
Act 1979, a statute of general application in force in [Lngland.

The Civil Law Act of Tonga gives authority for that course
but "only so [ar as the circumstances ol the Kingdom and its
inhabitants permit a;d subject to such qualifications as local

circumstances render nccessary."”
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thrth C.J. rejected submissions made hy HMv Edwards to the
cflfect. Lhat Lo nbply the Charging Ovders Act 1979 the Supreme
Gourt, in enforcing an order, would be acling outside jurisdic-
tion, in thpt only the Land Court caun delermine titles Lo land;
and that Lhe only arders the Supreme Court can make allfecting
land are thesc refevred to in §.110 of the hand Act. That
seclion mercly states what dealings in land must be registered,
Those conelusions of Martin C.J. have nobL been challenged and we
endorse Lhem.
llowever, Martin C.J. concluded that to apply the English
provision would run cau;tnr o the provisions of the Land Act
govaerning movrtgages.
That was his reasoning:-
"“I'lie real problem arises because a charging order
crcates an interest in the nature ol a morLgage.
It docs not create a lepal estate in land, but it
is in elfecct a compulsory equitable charge. This
iz malle clear by section 3(4) of tLhe English Act:
"(4)... a charge imposcd by a charging order.
shall have the like elfect and shall be
enfarccable in the same courts and in the
same manuer as an equitable charge created
by Lhe deblor by writing under liis hand."
If the debtor defaults, an equitable charge, and
Lhereflore also a charging order, may be enforced
by aebrtaining a court order Lo secll the property

Ny b z g
charged in order to raisc the money sccured by it.

Part VA of the Laud Act makes detailed provi-

sions lor mortgages.

Section 91D states: i
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g1 A lessce of n replstered lcuse may
grant o movtgage over Lhe whole or any
part of the lands leased by him, provided
that -
Qi) the approval of the Minister has
heen obtained ...;
(ii) the movtgange deed is an assigna-
Lion of lease in a form acceptable
Lo the Mimister;

(iii) (is not relevant).
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- So under section 91D the Minister must approve Lhe
!*‘.;':é

f-f grant of any mocrtgage, and Lhe [orm of it. And by
i soclion 91C the persons Lo whom mortgages may be

granted are strictly limited - Lhe government,
the Lank of Tonga, amd any other body specilied
by I'rivy Council (to date, Tonga Uovciopment Bank
amil Luternalional Finance Services Ltd). A valid

mortgape may nol he granted Lo any oLher person.

Scction YIN provides [or what may happen if the
morLgagor defaults. The mortgagece may take
posscssion of the Lland, and may cither remain in

possescion or sublease iL, lle cannot sell it.

The grant of a charging order under the Charging
Ocders Act 1979 would be inconsistent with all
Lhese provisions of the Land Act. The Minister
would have no right to approve it, or the form of
it unller section 91D; it could be granted to any
judgment creditor, not restricted to the mortgagces
approved under section 91C; and the remedy would

be different from Lhat provided by scction 91IN.
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The grant of a charging order would conflict with
.ﬁuny of Lhe provisions of the lLand Act relating

Lo mortgages; and the recognition ol any form of
cquituplc mortgape over land would provide a means
of evading the strict control of mortgages pro-
vided by that Act. PFor these recasons I conclude
Lhat the application ofl Lhe English statute in

Tonpga is inappropriate.”

It cannot be denied that the Land Act provides for strict
control over morlgages Lo the extent Lhat it specilies those
who may be mortgagees and Limits Lhe remedies of a mortgagee
in possession. L.9IN(2) provides Lhat

"he may cither rectain possession for the unexpired

tevm ol the mortgaged lcose, or he may sub-lease
Lhe lands for the unexpired term of Lhe mortgaped

leasc.”

Despite the controls imposed by the Land Act we do not
consider that Lhe grant of a charging order would be in con-
flict wilh its Lerms, although the protcction tlie order gives
and the benefils it bestows may not be as wide as in other
Jurisdictions,

The Minister would not have the opportunity to approve
the order or its Corwm, but the Court would. The Land Act
protects prospective mortgagors from unscrupulous mortgagces
but that danger does not arise with a charging order, which

follows a judghent of the Court. As for the remedies available

to a charge holder, that would be a matter for the Court if

enforcement proceedings were commenced., It is not for us to




decide ot thls stage but the Court wight restrict the remedles

to Lhose available to mertgagecs, namely, the right to occupation

or sub-lease for the remoinder of the teorm of the lease, or he

might authorisc sale of Lhe lease as was done in 0.G. Sanft &
Sons v Tonga Tourist & Development Co. Lid. (Appeal 2/81).

We Lherefore allow the appeal, reinstate the charvging

order nisi made on the 21st March 1990 and make the order

absolute.

The Respondent is ordered to pay costs to be taxed if not

agrecd,
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