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IN Till·: COtll!l' OF /11'1'1':111. OF 'J'ONt:A 

I! 0 I' E II .I . 

COO I:E J. 

NOH LING J. 

lli ·:THEI·:tl: ---- INTI(i\COI( TRAIJlN C CO. (ti Z) LTD 

liN IJ: ~IOI.ONII l FINIIU 

1 0 S c pl: c m ll e r I ') 'J 0 

COII NS f.L : ~Ill JI OCMI for Appcll:lnl: 

~IR EUI/tlilDS fur lle!:p011llelll 

~Ill WII!TCO~IIH; :1:; II P1icus C11riar. 

Jutlgm e111:: 

,IUilG~IE.'lT 01~ Till~ COUIIT 

At):J~H NO . 10/1990 

i\P P I ~ L LA N T 

-------.~ 
RE SI'ONDEI11' 

This ls an appeal o( some importance in which the qucsl:io·n 

o f whether Lhe r,ra11t o( a chaq;ins order over lantl is ovailable 

i.11 Tonj!<.J. ~l:Jrtin C.J. concl11tlerl th;ll; il: wos not, and this is 

nn .1ppr.nl f.ro111 l:hnl: dcci.~ion. 

'J' h c 1· c i s 11 o p r o v i ~ i o 11 i a To n G 11 11 1<11~ f o r L h e e 11 f o r c em e n t 

o[ jlldt;nH!IIt rle!Jl: s !Jy 1~0y of charginG order, !Jul: thot def icie ncy 

co ul. :l IJc lllilde G<JOJ lty l: h e ;~ppt i.cat ion o( Lhe Chnrging Ortlers 

,\ c. t I ') 7 ') , ,, s l: o t u t c o f G c 11 c r ,, l il ;-> p l i c a t i o n i n [ o r c e i n En 8 l a n J • 

T hiC C i v i l Law II c t o ( To n g il g i ., e s au 1; h o r i t y Cor l: h a t c o u r s e 

uut " o n.ly so . far a!; tr e ct'rcumstances o( the Kingdom and its 

inhabitants permit and suhject t o such qu:1lifications as local 

circ:umstances render necessa ry." 
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~lar tiu C.J. rejecte d suhmis s l o ns mnde hy l·!r L::tlwarus to the 

e(fr.cl: Lh:-~t to apply Lhe Ch:-~rginu Ordr.rs Act I CJ79 the Supreme 

Co ur t , in en(orciug nn orc.ler, llould be nclinc outside juri sdic-

l: ion, .Ln Lhjll: only the Lan•l Co urt cn n d e Lermine titles to lnnd; 

:-~ "cl L II" 1: 1. II e o 11 I y o r cl (' r s 1: h c S 11 r r e 111 e r. o 11 r t c n n 111 n l< c n ( f e c t i n g 

l.n ud a rC' those rcferrC'<I to i n S . llU of. the l.nn u Ac t . That 

secl· i.on mt~rcly st:-~lcs ~<h.,t denl i u c:; in lilnd must he 'regiGtcr e d. 

T h () !ll! c 0 II<: J. II !": i I) II s ll r ,., " l " 1: i II c . . J • h 0 v c II " L lJ c (' 11 c II 0 11 eng c tl n 11 tl we 

c n uu r :;c Lh r.m. 

II 0 I< c v c r • }I 0 r t j II c 0 J . c 0 II c l \1 d e tl t h" t t 0 " r p l y t h e E 11 B 1 i sIt 

I' r o v i ~ i. o 11 w o 11 I d r 11 n co 11 n t c r l o L h c p t' o v i. s i o n s o [ t II c Lon cl II c t 

uovcrniur, mortgnr,cr.. 

"The r c "l pr old c m nriscs uccousc n c ltorr,in1~ orucr 

c rcotC' s :~n iutcrcst in t he na tu r e of n morlgage. 

1 l J 11 c :; no t c t ' c a t c a J. c r, <1 L c s t a L c i n 1 n n d , 1.J u t i t 

i.s in c((ecl: o compul:;orr erptitnllle chor g c . This 

i :; m <1 d c c I. e :1 r h y s c c t i o :1 J ( 4 ) o ( l It c Eng 1 i s It II c t : 

"( It ) ... il c:horgc l iiiJIOSeJ IJy :l charg i ng o r uer . 

sh:~ll ho1vc t:l1c like effect <tnd shnll IJC! 

c n ( or c C' o IJ l c in tIt e some co u ,. t s :.l n d in l: II c 

lty Lhl"! u vuLor IJy writi n r, und e r his hanu." 

l [ the deutor dcf<Jults, nn e f"jui tni.J l e c har ge, anu 

Lhere [ orc nl.~o ::1 ch;Hgiug oruer, ma y ue enforc c u 

lo }' 0 Ill il i. II i. II r. <I c 1111 r t 0 r u e r L 0 s e I. l t h c r r 0 r (! r l y 
I . c h nrgcu 1n order to raise the mo n ey secu r ed by it . 

Pa rl VA of the Lnud Act mnkes rl ctai led rrovi-

~;io n s [or mortgages . 

s c c t i 0 II C)'l D still" c::; : 
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"1) 1 11 h J.es~~e o( n rep,lsLer~d lcusc mny 

cr0111t o IIIOrLcnl: c over Llie who l e 01· uny 

I'., r 1: o ( l: II c 1., 11 d :; 1 c ;:1 s c u h y h i 111 , pr o v l u c d 

l:h<Jl: -

C,i) the ;:~pprov:ll o( t:ltc Hini.::;Lcr lt<~S 

h~c11 ohl:01i.nr.d 

( i. i ) t It c m o r t g 01 c e d c e d i s a 11 a s s i u 11 <1 -

1: i. o 11 o ( 1 0 a s e i n n f o r m a c c c r t a lt l e · 

L o t h e ~I i 11 i 5 t e r ; 

(iii) (is IIIJt relcv:-~nt). 

So und<'r section C)JlJ Lhc ~linisLcr must a p prove the 

g r ;'Ill t I) f ;:Ill y In u r t g :'1 (; ~ • il II d L he r u r m 0 [ i t . hnd uy 

::;ectiiJII CJ I C t h e persons to "'hom mortgages may uc 

gra11tco.l ;1re st r icL.Iy limited - the novernmeut, 

the l\;111k ()(Tonga, <IIII I ;:~ny other body specified 

uy l'ri.vy Council (to Jnte, To n gn lJcve l opment ll<111k 

.-. n d l 11 t c r 1101 L i., 11 ;1 1 F i n ;111 c e S c r v i c e :-; I. t •I ) . fl V<JliJ 

rno r Lg.,ge m01y nul: l1e crantcJ Lo ony oL I1 er person . 

S~ction 1JIN provide::; (or "'11:-~t m:-~y h0ppcn i( the 

mortgncor deC:1ul.ts. The mort:g.,cce may take 

po ssess ion o( thf! land, and mny either remain in 

JlOS5eS='l0 11 or suhl<:OJSf! i:t. lie c;:~n JI Ot sell it . 

1' It e g r ;:~ 11 t o f n c h o q; i n 8 o r d e r u n d e r t h c C h a t' g i 11 g 

0 r d '.! r s Act l 'J 7 'J '" o 11 l d 111~ i 11 co n s i. s t e 11 t u i t h oll 

Lhe:;c provisions o[ the L..1 n ll Act. The ~I i. n is t e r 

uould h::-~ve n o ri.JSiit to oppro·1c it, or the form of 

it u n tler sect ion 9liJ; it co u ld lle granted to any 

judgment creditor, not rcstricteu to the mortgngecs 

npprovcd under scct)on 9 l C; nn d th e r emedy wo u ld 

llc different f r om that p r ovided lly section 91N. 

- _ __._ 



Tile crnn~ of: n c li n rp,in c order wou lcl co nfli ct 1dt il 

many o[ Lite j'rovi.slon~ o f the l.n ntl Act reln li n p, 

t o 111 o r t & <q; e s ; n n L1 t h c r e c o t: n i t i o 11 o ( D n y f o r 111 o f 

e q u i 1: a h 1 c 111 o r 1: r. n t: e o v e r l n n Ll w o u l d p r o v i L1 e o rn e D n s . 
o( e vndinr, th e stricl: co ntrol or mortr,oges pr o -

vi. d e d uy Lh<~t Act. For l:ile s e ren sons I conclude 

Lli ot t he nppli c<~t i o n o( Lhe Englir.h :;totute in 

lL cn nn uL he tl enie t.l L lo at Lhe Lont.l Ac~ pro v id es for strict 

cont r ol ovt'r mor t t: nces to t il e extent Lhot it specific:; those 

11ho m., y he mortcncccs n nd limit s Lhe rcmr.tlies oC a mortgngee 

in po:;:;e .<;s ion . :.i.91N(2) p r ovitles Llin t 

"lie mny either re t <~ in possess i on [ or the un cxp ir etl 

t erm of the mortg<~getl leose, or he mny s ul>-l eo:;c 

Lhe l"ntl:> for the un expireJ term of Lh~ rno rLgonc J 

Ve.spite the co ntr o l s imposctl hy the L<~ntl Act we do not 

con:;.ider eliot Lh c ~;~r<1nt o ( o choq~ ing ortle r wo uld l>c i n co n -

flict '-'ilh its Lr.rm s , :tlthoup,h the pr otection the or rl er g\.ves 

011Ll the he n r. fiL S it uest ows mny no t l.le <IS wiLl e OS in ot f1er 

jut· is d i. e: t i 0 1 1~. 

Th e Mi n ist er wo utrl not ho vr. the o pp o r t uni ty to approve 

t h e o r Ll e r o r j t s ( o r 1n , 1.1 u t t II e Co u r t w o u 1 Ll . The Lond Act 

protect:; p rospective m ortg;~t;ors f ro m un sc rupul o u s mortg:Jgecs 

l.lut thoL 1lnngcr Li nes not nrise ~~ith 3 c hnr ci n g o rd e r, ~o~ h ic: h 

follow s o ju<.Ig\nent of t h e Court . 1\ s for the rem e dies «vaila h~ 

Co a charge h o lder, thut would_ll~~-....!!!.~ler f o r __ th e Co urt if 

enforceme n t pro c. 0 c d l n gs wer e co mm e nced. It is not for u s to 
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\l c c i d c o t t. I d s 1.1 t n B c h 11 t t II c Co u r t 111 i B h t r c s t r i \: t t h c r c me u 1 c s 

to those ov:~iJ.ahl.c to morL:nagccs , uomcly, the right to occupation 

sub-lc:~sc (or t h e re mnluuer o( the term of the lease, o r he 

might <liiLh o ri se :;al.~ o( Lh r. lcn se <IS 11;J :; done in O . G. Sunft & 

Sons v Toucn T o u ri st .~ Development Co. L t d. (Appeal 2/BL). 

He L h e re (ore il l.l ow L h e " p p eo I. , r e i 11 :; t n l: e L h c c h il q~ i 11 G 

order nisi mudc 0 11 the 21st H;Jrch 1990 onu mnke the order 

a lJ s <J 1 u t e. 

T he Respondent is ordered to f'"Y cosLs to be t axe d i( no t 

nc.;rr.c d . 
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