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JUDGMENT OF THE COURT DELIVERED BY TOMPKINS J

[1]

The appellant, the p laintiff in the Su preme Court, sued the responden t

for defamation. Following a t rial before the Chief Justice and a jury, judgment
was entered for the respondent, in accordance with the answers th e j ury gave
to t h e issues. In the course of the trial, the Chief J u stice gave a ruling on the
defence of qualified privilege.

The appellant h as appealed against the ruling

and the jury's ver d ict.

Background

[2 ]

At the relevant time and at the time of th e trial, the appellant was the

Auditor General for the Government of Tonga. The respondent was the editor,

owner and publisher of the Kele'a, a newspaper published m the Tongan
language. He was also a Member of Parliament.
[3]

In the November/December 1998 issue of the Kele'a there was an article

concerning

a report from the office of the Auditor General which had been

submitted to the Speaker of Parliament on 30 September 1990.

The report

contained a recommendation that monies received by some Members of
Parliament should be refunded as they were not entitled to receive them. The
article alleged that the report h a d been later resubmitted with the portion
which contained the recommendation to refund money wrongly received,
erased and replaced with a different explanation. The article claimed that this
alteration had been made by the appellant.
[4]

The article concluded with a paragraph which, translated, reads:
"However, it is proper that particular notice should be taken of the
dangerous situation the Audit Department is placed because it is
not independent and we have today experienced the bad
(disastrous) consequence where the auditor h as a ltered the correct
result of independent examination carried out and put aside the
truth a nd covered it instead with lies for the purpose of protecting
members of the House (Legislative Assembly)."

[5]

On 24 November 1999 the appellant commenced proceedings against the

respondent claiming that the article was defamatory of the appellant. For the
purposes of this appeal, it is unnecessary to detail the particulars provided in
s upport of the allegation that the article was defamatory. In genera l terms, it
was claimed that the article would be understood to mean that the appellant
was untrustworthy, dishonest, that he concealed the truth, and that h e was
unfit to be Auditor General.

He claimed general damages of $ 100,000,

exemplary damages of $50,000, and the costs of the proceedings.
[6]

The statement of defence pleaded several defences.

Re levant to the

issues on this appeal are pleadings that the publication concerning the
appellant was true, a nd that the publication was the subject of qualified
privilege pursuant to s 10 of the Defamation Act (Cap 33 ).
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[7]

The action was tried before the Chief Justice and a jury between 20 and

28 March 2001.

At the conclusion of the evidence, the Chief Justice, after

hearing submissions from counsel, delivered a ruling that the publication of
the article was privileged under s 10 of the Defamation Act unless the
respondent was actuated by anger, ill-will or other improper motive. He h eld
that whether that was so is a matter for the jury.
[8]

The issues put to the jury and their answers were:
Did the article in the Kele'a of November - December 1998 defame
the plaintiff by da maging his reputation or exposing him to h a tred ,
contempt or ridicule or causing him to be shunned?
Answer: Yes

Majority six to one

When the defendant published that article was h e actuated by
anger, ill-will or other improper motive such as malice?
Answer:

No

Majority five to two

What is the proper sum of damages?
No answer required.
[9]

As a consequence of those answers, judgment was entered for the

defendant with n o order for costs.
The ruling on qualified privilege

[10]

The issu e of qualified privilege turns on the proper application of ss 10

a nd 11 of the Defamation Act:
10. No
criminal or civil proceedings for defamation of character
1
shall be ma intainable in respect of any communication made bona
fide by any person in discharge of a legal, moral or socia l duty or in
reference to a matter in which he has an interest and the person to
wh om such communication is made h as an interest in h earing it
unless it is proved that the person m a king such communication
was actuated by anger, ill-will or other improper motive.
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11
(1)
Whether a communication was or not made under any
of the circumstances mentioned in either section 9 or section 10
hereof shall be decided by the judge at the trial.
(2)
If the judge rules that the communication was made under
any of the circumstances enumerated in section 9 hereof he shall
enter judgment for the defendant.
(3)
If it is ruled by the judge that the communication was made
under any of the circumstances mentioned in section 10 hereof
then if there is no evidence that the defendant was actuated by
anger, ill-will or other improper motive the judge shall direct a
verdict for the defendant.

[11]

In his ruling the Chief Justice referred to _ss 10 and 11, the pleading of

qualified privilege in the statement of d efence, the publica tion of the article,
and the respondent's evidence concerning the reasons h e gave for making the
publication. He stated the question for the court to be whether the defendant
had a duty to m a k e the communication, and the people to whom it was made
had a proper interest in receiving it.

[12]

He accepted that the respondent's election as a People's Representa tive

for Tonga tapu impo sed a duty on him to k eep his electors informed of matters
that may cause them genuine con cern. He fou nd that the electors in Tonga tapu
had

a

sufficien t

interest

m

rece1vmg

informa tion

concerning

the

maladminis tration of parliame ntary funds .
[ 13 ]

He was satisfied that the improper alteration of a report to cover up

misuse of public funds must be a matter of sufficient interest to a ll m embers of
the public in Ton ga to a llow th e privilege to extend to the a r ticle even though
publis h ed to other regions of the cou n try. If the a llegation were th at t his report
h a d been imprope rly a ltered, it must be germa n e to identify the person who
m ade tha t improp er a lter a tion.
[ 14]

For these a nd o ther reasons set out in his ru ling, h e con<;:luded th a t the

publication of t h e article was privileged under s 10 unless the respondent was

71

actuated by anger, ill-will or other improper motive. Whether that was so was a
matter for the jury.
[15]

Although the notice of appeal set out a number of grounds for

challenging the ruling, Mr. Edwards for the appellant, in his submissions to
this court, relied on one ground, namely that the Chief Justice erred in holding
that whether the defendant was actuated by anger, ill-will or other improper
motive was a matter for the jury. In support of his submission, Mr. Edwards
relied on s 11 (1) of the Act.

It was his submission .that the effect of this

subsection was that the judge at the trial was required to decide all matters
referred to in s 10, including whether it was proved that the person making the
communication was actuated by anger, ill-will or other improper motive.
[16]

We do not accept that submission for two reasons. First, subs (3) of s 11

makes it clear that if there is no evidence that the defendant was so actuated,
the judge shall direct a verdict for the defendant, with the result that it is the
jury which makes the d ecision, albeit on the direction from the judge. The
converse must also be so. If there is evidence that the defendant was so
actuated, it must be the jury which makes the decision whether in fact he was.
[17]

Secondly, we consider that ss 10 and 11 are intended to express the

common law.

To the extent that there may be any ambiguity in the two

sections, it is appropriate, in arriving at a proper interpretation of them, to
have regard to the common law on this issue. There can be no doubt that at
common law, it is the jury that decides if the defendant has proved that the
plaintiff was actuated by malice.

In Adam v Ward [1917] AC 309, 318 Lord

Finlay LC said:
"It is for the judge and the judge a lone to determine as a matter of
law whether the occasion is privileged unless the circumstances
attending it are in dispute, in which case the facts necessary to
raise the question of law should be found by the jury ."
[ 18 ]

In Gatley on Libel and Slander 8th edition at § 583 the authors state the

rule to be:
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"If the judge rules tha t the occasion is privileged, the plaintiff

must, in order to succeed in the action, prove that the defendant
wa s not u sin g the occasion honestly for the purpose for which the
law gave it to him, but was actuated by some indirect ulterior
motive, e.g. malice in th e popular acceptation of the term , and this
is a matter for the jury."
[19]

The Chief Justice was correct to rule that it was for the jury to decide

whether the respondent was actuated by a nger, ill-will or other improper
motive. This ground of appeal cannot succeed.

The finding of malice
[20]

It was submitted on b ehalf of the appella:n.t that the finding of the jury

that the respondent was not actuated by malice - it was malice that the
appellant alleged - should be set aside on the ground that it was against the
weight of evidence. The test to be applied is a strict one. The statement of that
test by Lord Selborne LC in M etropolitan Railway v Wright (1886) App. Cas.
152, 153 h as been followed in subsequent cases:
"It is n ot enough that the judge, who tried the case, might h ave
come to a different con clu s ion on the eviden ce th a n the jury, or
that th e judges in the court where the n ew trial is moved for, might
h ave com e to a different conclusion; bu t there must be such a
prepond era n ce of evidence, assuming there is evidence on both
sides to go to the jury, as to m a k e it unreasonable, and almost
perverse, that the jury, when instructed and assisted properly by
the judge, shou ld return su c h a verdict. "
[21]

Mr. Edwards submitted that the respondent must have known, at the

time of publication, that the allegation that the appellant had dishonestly
amended the original report was fa lse. We accept that if it could be clear ly
esta blished that the respondent h ad that knowledge, that would be a ground
for setting aside th e jury's verdict. However, Mr. Edwards was unable to point
to

evidence 1 tha t

clearly

establis h ed

su ch

knowledge.

He

referred

to

correspondence following the publication that he submitted ought to h ave
made it clear to the respondent that the a llegation the respondent had made in
the article was untrue. He a lso referred to the respondent's failure to make a
full apology when h e had that knowledge. While evidence of the responden t's
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state of mind after the publication and until trial may be relevant in
establishing the respondent's state of mind at the time of publication, what the
appellant was required to prove was that the respondent was actuated by
malice at the time of the publication.
[22]

Mr. Edwards submitted that the respondent was careless in failing to

check the correctness of the allegation he was intending to make before
publishing the article. But carelessness or even recklessness is not sufficient.
In Horrocks v Lowe [1975] AC 135, 152 Lord Diplock said that the test of
malice is very simple. It is: has it been proved that the defendant did not
honestly believe that what he said was true, that is, was he either aware that it
was not true or indifferent to its truth or falsity?

Later, he observed that

recklessness may not be sufficient:
"If "reckless" here means that the maker of the statement has
jumped to conclusions which are irrational, reached without
adequate inquiry or based on insufficient evidence, this is not
enough to constitute malice if he nevertheless does believe in the
truth of the statement itself. The only kind of recklessness which
destroys privilege is indifference to its truth or falsity."

[23]

In his statement of d efence, the respondent pleaded justification, that is

that the allegations in the article were true. In his evidence, he consistently
said that at the time of publication he believed that it was the appella nt who
had made the alteration referred to in the published report. Even after hearing
the appellant a nd another witness assert that it was not the appellant that
m a d e the alteration, the respondent said, in cross examination, that he did not
believe them. He asserted that at the time he wrote the article h e was not
a ware that the appellant was overseas. In his cross examination there is the
following passage at page 163 of the transcript:

"But at the time I wrote this a rticle I believed bona fid e that it was
him and also considering the environment he was actually the
person who did the alteration.

7

74

And you say that at the time of publication you believed what you
believed was correct?
Yes bona fide belief.
And your bona fide belief you did not confirm that belief was the
truth?
Yes, I did. I had searched and tried to get evidence from the
environment of the report and I discovered that this was not a draft
report... There was a deliberate attempt to change the final report
and that deliberate attempt was done by the Auditor General .. .
And I drew the conclusion that the person who had the power for
this was the plaintiff and it was he who did the amendments."

[24]

Later at page 165, in a nswer to a question whether h e believed the report

h ad been altered:
"Th at was the state of my mind at the time I had published this
article after considering all environments and came to this
conclusion. That was my bona fide belief."
[25]

It was not until the conclusion of the evidence that the respondent

acknowledged that the report was not true and that the defence of justification
did n ot apply.
[26 ]

In his summing up, the judge dealt with the issue concerning the

respondent's state of mind at the time of publication in a manner that was fair
a nd objective. He fully put the case for the appellant a nd the case for the
respondent. There was no ch a llen ge to any part of the summing up. The
following two passages are particula rly relevant:
"Mr Pohiva, as he told you , is a n experienced publisher, a
publisher of som e years experience, in fact. You hea rd what he
said a!(out it, h e said that h e considered the situation, he looked at
the documents, looked at the a lterations, considered the points I've
a lready described and decided that he was right in his assumption.
Having made that assumption, for that is wh at it was, he then
decided that he needed to check it no further. He didn't take any
of the steps to ch eck it that I have suggested might h ave been
possible - such as checking the hand writing or trying to find out a
bit more about where the report h ad com e from, that h e received.
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Neither did he think of asking the man that he was, as it turned
out, defaming to give his side. He told you that if he publishes an
incorrect article in Kele'a, it's not for him to correct it; it's for the
Prime Minister or the Speaker or Parliament."

"If you feel that the plaintiff has shown that he was irresponsibly
publishing, regardless of whether or not it was actually true or not,
then you must find for the plaintiff. Does his subsequent refusal
to publish a retraction and his determination to pursue his
allegation that it was true to the door of the court help you in
deciding what was his real attitude when h e published? You may
have to consider whether in fact publishing in that case was done,
as the defendant has said so many times, in good faith. Would a
man truly acting in good faith , knowing how damaging his
allega tion was, would he have failed to ch eck and take some extra
check as to whether the story was right? It is m atter for you but
the fact that, subsequently, when it was pointed out to be wrong,
h e failed still to ch eck it further, may give you some indication of
why he didn't take a check at the time of publication. If you feel
tha t the defenda nt was acting out of a proper motive and no
improper motive when he published that letter, then you will
answer the 2nd question in the negative. If on the other hand you
feel the plaintiff h as d emonstrated on b a lance that h e published
th at s imply not caring whether it was true or not or not caring
about the effect it would h ave on the man that it referred to, then
you will a nswer that question in the positive - 'yes'."

[2 7 ]

Th ese passages in the summing up expressly directed the jury to

con s ider the respon dent's state of mind at th e time of publication.

It is

apparent from the evidence to which we h ave referred and from other passages
in the evidence, that there was ample eviden ce from the respondent that h e
claimed to have believed that the statement he published was true at the time
of the publication. It was open for the jury to accept that evidence. There are
no grounds for concluding tha t acceptin g the respondent's evidence on his
belief at the time was unreasonable or perverse. The ch a llenge to the verdict of
1

the jury, that the respondent was not ac tuated by m a lice, has not been m ade
out. This ground of appeal cannot s u cceed
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The result.
[27]

The appellant has failed to make out the two grounds of appeal on which

he relied. The appeal is dismissed , with costs to the respondent to be agreed or
taxed.

Tompkins J

I
Spender J
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