-

THE COURT' OF APPEAL OF TONGA

Appeal No.CA.26/1999
Appeal No.CA.14/2000

SUPREME COURT OF TONGA
KELEPIPIUKALA

Appellant
(in both appeals)

BANK OF TONGA

Respondent
(in both appeals)

Burchett J
Tompkins J
Spender J

Counsel

Mr Tu'utafaiva for the Appellant
Ms Ta pueluelu for the Respondent

Date of hearing
Date of judgment

23 July 2001
27 July 2001

JUDGMENT OF THE COURT DELIVERED BY SPENDER J

[ 1]

Kelepi Piukala, the appe lla nt, filed a notice of appeal, seeking to appeal

the orde r by Finnigan J of 24 November 1998 that s ummary judgment be
entered on the claim of the Bank of Tonga against the appellant. Summary
judgment had bee n sought pursuant to 0 14 R 6 of the Supreme Court Rules.

On 28 July 1999, the Chief Justice ordered that an application to set aside that
order be refused with costs.

[2]

The Statement of Defence of the appellant to the Statement of Claim by

the Bank of Tonga had admitted the existence of the debt, but sought to
contend that the debt was unenforceable having regard to the Limitation of
Action provision in Tonga, being s 16 of the Supreme Court Act, Cap 10.
Section 16( 1) relevantly provides "16( 1) It shall not be lawful to sue any person
for debt or damages after the expiration of 5 years from the date on which such
liability was incurred nor to sue for property which has been in the undisputed
possession of any person for more than 5 years.

But if any part of such

liability or claim has been paid, or the claim or liability has been admitted in
writing within such time the 5 years shall commence to run from the time, of
such payment or admission ... "

[3 ]

On its being pointed out to counsel for the a ppellant tha t the

acknowledgement of the debt defeated a ny possible reliance on the Limitation
of Action provision, the appeal from the order giving summary judgment wa s
not further pursued. The a ppe lla nt should pay the costs of the respondent of
tha t appeal, to be taxed or agreed.

[4]

Whe the r o r n ot the a ppe lla nt is a ble to prosecu te his coun te r cla im in

proceedings 1232/98, (a question which is co nsidered la ter in t h ese reason s),
these is n o reaso n in j u stice wh y the Bank s h ould not be permitte d to enforce
th e a dmitted d ebt. For the avoida n ce of d oubt, having regard to the orders of
the Suprem e Court of 28 J une 2 00 0 , a n d the orders of the S u preme Court of
20 Nove mber 2'000 in proceedings C 1232 / 98, a nd th e concession by coun sel
for the a p pella nt tha t there is no basis to c h a llen ge th e grant of summary
judgm en t, we state expressly th at t h ere is now n o o bs tacle p reve n ting the Ba n k
of To n ga from p roceed ing fort h wit h wit h act io n to enforce its judgment aga inst
the app ellant.
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The appellant also seeks to appeal the dismissal by the Chief Justice on
16 May 2000 at Vava'u of his counter claim against the Bank of Tonga. The
circumstances leading to that dismissal appear from the formal orders made:

"THIS CASE having been listed for trial of the counter claim
on 15th May 2000 and the Court having received a letter
from the· defendant dated 13 May 2000 seeking an
adjournment accompanied by a medical certificate written on
13 May 2000
AND HAVING adjourned the matter to this day for trial
unless the defendant sooner file an affidavit sworn by the
doctor who wrote the medical certificate of 13 May 2000 and
no affidavit or explanation by the defendant having been filed
AND BEING SATISFIED that the notice requiring the said
affidavit was served upon the defendant in person at 12.57
pm on 15 May 2000
AND NO EVIDENCE having been called to prosecute the
counter cla im a nd the defenda nt to the counter claim being
present and ready to proceed
IT IS ORDERED that:

1.

The counter cla im be dismissed with costs to the d efenda nt
in that action, the Bank of Tonga , to be taxed if not agreed.

2.

The stay of execution of the judgment to the plaintiff, the
Ba nk of Tonga, in t h e o rigina l cla im ordered by the
Honourable Mr Justice Finnigan on 24 Nove mber 20 00 be
lifted forthwith.

3.

The 8ank of Tonga h ave leave to app ly to the Honourable Mr
Justice Finnigan for clarification o f his Judgment a nd Order
given a nd ma d e on 24 Novembe r 1998.

4.

A co py o f this Order be served o n the d efendant , Kelepi
Piu kala, with in 14 d ays ."

1

3

9B

[6)

On 29 May 2000 the appellant applied for an order recalling the orders of

16 May 2000, and for the hearing of his counter claim, asserting:

(7]

"1.

There is a good ground for the Counter- Claim.

2.

It is in the Interest of Justice that this Counter Claim be
heard by the Court.

3.

There are reasonable grounds for the Defendant/Counter
Claimant not being able to be present for the hearing.

4.

There is no prejudice to the Bank interest if the counter claim is heard."

The affidavit in support of that application acknowledges that, at least by

8 May 2000, the appellant was aware that the hearing of his counter - claim
was set down for 15 and 16 May 2000 in Vava'u.

Because of his plans to

attend a churc h conference from 9 to 16 May, the appellant sought a later
h earing date but was told by the Registrar tha t the hearing date could not be
changed. The appella nt acknowledges receiving the Registrar's letter requiring
an affidavit from the doctor, whose certific ate accompanied the appellant's
letter of 13 May 2000. His affidavit continues:

14.

I received the Registrar's letter at about 1 pm on 15 May 2 000
and my h ealth condition s got worse when it was clear th at the
hearing will be proceed next day but I have not e nough time to
comply with the requireme nt of the Court.

15.

On receip t of th e Registra r 's lette r I direc ted my daughter to
ta ke it to the doctor co ncerned on the same afternoon. Howeve r
the doctor co uld no t contacted due to her duties on th at afte r
noon. 1

16.

On 16 May 2000 my daughter went again to give the Registrar's
letter to the doctor but she vvas off duty tha t day, and could not
be co ntacted until late afternoo n then she prepared her report
o f 16 May 2000 a nd received by me on t he mo rnin g of 17 May
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2000. Annexed Marked "E" is her report and affidavit Marked
"F"

The report is dated 16 May 2000, addressed "To Whom it may concern" and
relevantly states:

Re: Kelepi PIUKALA of Ha'ateiho
The a bove mentioned patient consulted to the outpatient
department on the 13 May 2000 at around 10.00 am.
His complaints were of:
a. headache
b . rhinorrhoea/ cough
c. body aches/ chills
Examination resulted in the diagnosis of a flu like illness with
acute bronchitis.
He was prescribed Amoxycillin a nd
paracetamol and advised to rest at least a week thus the sick
leave.

The affidavit is dated 19 May a nd "confirm(s) on oath that the facts in (her)
report of 16 May 2000 a r e true and correct."

[8 ]

On 9 June 2000, the Registrar wrote to Mr Tu'utafaiva, th e a ppellant's

counsel, con cerning the Application to Recall Court Order dated 29 May 2000,
saying "I wri te to inform you that your client must lodge an Appeal in th e
normal way."

No doubt this informa tion was conveyed pursuant to judicia l

direction. The orders of th e Chie f Justice of 16 May 2000 were inte rlocu tory,
a nd were ma d e in defau lt of appeara n ce.

There seems no reason why th e

procedure seeking to recall the Chief Justice's orders of 16 May 2000 could n ot
I

have bee n followed, particularly having regard to the time likely to elapse before
a n appeal could be h eard.

It has been

held that a court has implied or

inher ent power to recall or correct a n order m ade by it in the absence o f a
party: Taylor -v- Taylor ( 1978-9) 143 C LR 1, w h ere Mason ,J said a t 16:

5

9D

"A jurisdiction to set aside its orders is inherent in every court unless
displaced by statute," and Murphy J said at 20:

"

There is a long standing principle that an order made against an

absent party may be set aside where the absence is not the fault of the other
party or the court (even where the absence was the absent party's fault), or
where the absence is excusable, and consideration of delay, acquiescence or
prejudice are not countervailing."

[9]

As a result of the Registra r 's letter, a

no~ice

of appeal was filed on 2

August 2000, which contained as the first three grounds:

[lOJ

d.

There are reasona ble grounds for the Appellant not being
able to attend the hearing of the counterclaim on 16 May
2000 .

e.

In th e circumsta n ces of this ma tter there was insufficient
time given to the Appella nt to obtain the a ffid avit from the
Doctor as required by the Court.

f.

There a re
countercla im.

reasonable

ground s

for

the

Appellant's

We h ave had regard to the eve nts set out above. We n ote tha t there has

as ye t been no considera tion of the merits of the appe lla nt's co unter claim (but
whic h , as presently formulated , lack s specific ity of what cause or causes of
action are sou ght to be relied on , and lac ks the a llegation of sufficient a nd
precise facts to found those claims).

If the strike out order stands, t h e

a ppe lla n t could 1 bring a fres h proceeding on the sam e matte rs th at a re
imprecisely refe rred to in the counter claim , but such a proceeding migh t run
into limi tation difficulties over and above those 'iNhic h migh t presently exist.
The time - fra me withi n whic h to process a nd provide an affidavit from the
docto r wh o wrote th e medical ce rtificate of 13 May 2000 was quite compressed,

6

particularly having regard to the different geographical locations involved. The
evidence before this court shows that there was an attempt made to comply
with the Court's requirements as to a verifying affidavit. We think the fairest
and most efficient course to adopt is to set aside the order of the Chief Justice
of 16 May 2000 dismissing the counter claim with costs.
(11]

The appellant should prosecute his counter claim with expedition. The

Bank of Tonga will no doubt consider its position with· regard to the counter
claim.
(12]

There should be no order as to the costs of the appeal concerning the

counter claim.

~~~'---;-i'#M4.._..,'"'f---Tompkins J
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