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JUDGMENT OF THE COURT DELIVERED BY SPENDER J

[ 1]

Afte r a t hree day tria l before Justice Ford, Surendra Naidu ('the

respondent') was, con victed on 29 August 2000 on one count of Forgery,
co ntrary to section 170 of the Criminal Offences Act (Cap 18), a nd one count of
Knowingly Dea ling with a Forged Document, co ntrary to section 172 of that
Act.
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[2]

On 2 9 August 2000, Justice Ford imposed a fine of $4000 on the Forgery

count, and a fine of $3000 on the count of Knowingly Dealing with a Forged
Document. His Honour ordered the $7000 to be pa id by 12 September 2000,
in default three months imprisonment. The fines were paid on 7 September
2000.
[3]

On 28 September 2001, pursua nt to section 2 of the Court of Appeal

(Amendment) Act 1997, the Crown filed an a pplication,· for leave to a ppeal the

I

I

sentences imposed by Justice Ford.

[4]

The Crown claims that the senten ces a re ina d equa te, do n ot reflect the

level of crimina lity of the respondent, nor the a buse of trust the offen ces
involved, and fail to give sufficient consideration to the n eed for genera l
de terrence, pa rticula rly in respect of offen ces that a r e difficult to detect.

[6]

The respondent, a Fijia n, established a h a rdware bu s iness from about

Oc tob er 1996 with Sion e Kiteau Topui in Nuku'alofa, under the n a me South
Pac Builders Supplie s Limited. In support of his a pplication for a Ton gan work
permit, the re spondent filed with the Immigra tion Depa rtmen t a four - p age
employme n t contract whic h h e h a d prepa red. This document was signed by
the accu sed as "the e mployee", a n d by Mr Topui on beh a lf of South Pac
Builde rs Su p plies Limite d as ch a irma n of t h e co m pany. Bot h signatures were
witnessed by Mr Topu i's d a u ghte r, Pilis ita To pui.

[7]

The responden t was m anaging director of the company. The sentencing

judge fou nd thIat h e "obviously d id a good job establishing the business" .
In itia lly there \vas a close and fri en dly re lations h ip between Mr Topui a nd the
respo ndent, whic h began to deterioate in about Au gust 1997 wh en Mr Topui's
e ldest so n returned from the USA, and became invo lved in the running of t h e
company.

Mr Topui began to qu estion the t rus t he had reposed in th e

!/9

respondent, while the respondent, for his part, suspected that Mr Topui and
his family were trying to take over the company.

[8]

In late March
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Mr Topui invited his nephew, Sebastian Hurrell, an

experienced accountant and businessman, to come to Tonga from New Zealand
to try and sort matters out. The result was an agreement that the respondent
would leave the company.
[9]

At a boa rd meeting of the directors on 30 March, a hand written note was

tabled which contained the respondent's entitlement to the severance package
under his contract of employment.
[9 A] On that same day Mr Hurrell asked the accused for a copy of the
contract because he had not been able to find a copy around the office. Next
day the a ccused produced a copy of the contract. That contract was a five page
document.

Mr Hurrell went through it and confirmed that his entitlement

under it equalled the .figure of $37,000 that had b een calcula ted previously by
the respondent. The accused h a d already had the $37,000 withdrawn from the
company 's bank a ccount and placed in a solicitor's trust a ccoun t.

[9 B] That same day, 3 1 March 1998, Mr Howell drafted a lette r for Mr Topui
to s ign addressed to the respo nde n t confirming t he settlement package. Whe n
Mr Topui s igned th e le tte r h e was conce rned a bou t the proposed payment of
$ 37 ,000 becau se he did n ot t hink th a t the accused was e n titled to t hat sort of
figure under the e mploymen t co nt ract h e h a d sign ed bu t Mr Hurre ll told him
I

t hat t h e figure matc h ed up with his entitle m ent under the contract. Mr To pui,
neverthe less, could no t acce pt tha t the con tract Mr Hurre ll h a d been shown
\\·as the same docum ent he h ad s ign ed bac k in Oc tober 1996 and no r could his
dau ghter, Pilis ita, to whom he s howed it.
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[10]

The trial judge rejected the r espondent's account of how and when the five

page document had come into existence. His Honour found that "there was only
one genuine contract, and that was the contract given to the Immigration
Department.

The second contract was made up by [the respondent] alone

without the knowledge or consent of the company or Mr Topui and it was made
to deceive the company." The second contract consisted of four pages of terms
and condition (which were more favourable to the respondent than the terms
and conditions in the first contract), and a fifth page, which was the final page of
the first contract.

[ 11]

In respect of the second count, the trial judge found that the respondent

"knew that the second contract was a forgery but he acted upon it in his
cap acity as general manager j managing director of the company a nd h e caused
oth er people to act upon it as if it were genuine."

[ 12 ]

In imposing sentence, the trial judge observed :
"Had you approach ed the directors and asked for th e salary
increase a nd other benefits provided for in the second contract,
then I am sure you would h a ve been a ble to work it through and
they would have agreed ."

[ 13]

The produc tion a nd u se o f the second contract must be see n as a braze n

and crimina l a tte mpt a t self-help in respec t of the res ponde nt's severa n ce
e ntitle m e nts.

[ 14]

We were told th a t th e res po nde nt h as a judgme n t agains t his fo rmer

solic itor for the $ 37,000 which was placed in tha t solicitor's trust account . That
judgm e nt might prove to be a n e mpty on e, b u t as be twee n the co mpany a nd the
res po nde nt, the compa n y is ou t of pocket by the d iffe re nce betwee n what was in
fac t paid in reliance on th e forged co ntract, a nd wh a t wa s the res ponde nt 's
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proper severance entitlement under the genuine contract of employment. This
factor was not the subject of express reference by the trial judge when he
imposed the sentences h e did. The Crown did not quantify before the trial judge
or on the application for leave to appeal the amount obtained by the appellant as
a result of his forgery. We were also told from the bar that the entitlement of the
respondent in respect of his shareholding in the company is unresolved.

[ 15]

S 25 of the Criminal Offences Act (Cap 18) relevantly provides:

( 1)

Any person who is tried and convicted in the Supreme Court
of an offence m ay be adjudged by the Court to make
compensation to a ny person injured or suffering loss by his
offence ...

(3)

Any s u ch compen sation may be e ither in a ddition to or in
subs titution for any other punishment a nd in default of
payment . thereof

the

convicted

person

1s

lia ble

to

imprisonment for any period n ot exceeding 12 months.
Ha ving rega rd to the terms of the first and second contract s, and the

[1 6 ]

contents of th e h a nd wri tten note put before the board mee ting on 30 March ,
doing the bes t we can , th e amount properly due on te rm ination is a s follow s :
4 months salary a fter tax (2 / 3 of $ 2 0, 264 .79)
4 m onths housing a llowan ce (2/ 3 of 6 ,000)

$1 3 ,509. 53
4,000 .00

I

4 months ve hicle a llowan ce (2/ 3 of 4,800)

3 ,2 00.00

Passage fa re fo r 4

1, 156.00

Freight to Fiji

1,050.00

Tota l

22 ,91 5 .53
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The amount actually paid seems to have been $37,010.79.

The extra

amount paid by the company as a result of the respondent's forgery,
rounded up, is therefore $14,100.

[17]

Ordinarily, offences of this kind involving abuse of trust warrant a

custodial sentence. The maximum penalty for forgery is 7 years imprisonment,
and for knowingly dealing with a forged document 5 years imprisonment.

[18)

This however is a Crown application for leave to appeal against sentence.

The nature of such an application was considered by the Court of Appeal in Rex
-v- Hanisi Misinale CA 13/99. The Court there said at p 4- 5:

((

for such an appeal to succeed, clear and compelling grounds

for increasing the sentence need to be established.

It is not

sufficient for the appellate court to consider that a more severe
sentence could properly be imposed, or that the senten ce imposed
is inadequate or inappropriate . For a sentence to be increased on
a Crown appeal, the appellate court must be satisfied that the
senten ce 1s so ina dequate or inappropriate that the sentencing
judge erred m that h e or she must have acted upon a wrong
principle, wrongly assessed a relevant circumstance, took into
acco unt irrelevant factor s, failed to take in to account re levant
fac tors, or h as imposed a sente n ce tha t is inconsiste nt with
se ntences the co urt h as imposed for like offe nding.

In su ch a

s itua tion , th e a ppe llate court is left \vith no a lternative bu t to
impose a more severe or a different sentence.

If the court is so

satis fied , the se nten ce s h ould be inc reased o nly to th e lovve r e nd o f
th e a ppropria te se nten cing ra n ge. Indeed , th e a ppellate co urt, in
fixin g the prope r range for this case, should take into acco unt that
it is a n a dded pe n a lty to h ave to face sentence a second time, a nd
to h ave hope deferred, a nd pe rhaps da s hed, in the re s ult."
6
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[ 19)

Because this is a Crown application, and because the fines imposed have

been paid, that there is the risk of injustice in undoing what has occurred and
imposing a custodial sentence at this stage.

(20)

We think that in the light of events, justice will be served if leave to appeal

be granted, the sentences imposed below be confirmed, and the respondent be
ordered to pay compensation of $14, 100 to South Pac Builders Supplies Limited,
by 4 pm on 27 August 2001, in default six months imprisonment.
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