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JUDGMENT OF THE COURT DELIVERED BY TOMPKINS J

[1]

These two appeals concern a town a llotment in Ma'ufanga being lot 1

on plan 1509 (the a llotment). The action was heard by Finnigan J, sitting
with an assessor Honourable Lasike. By a judgment issued on 29 May 2000
Finnigan J directed that the registration of the appe llant Henele Nai to the
a llotmen t be set aside, that the first appellant the Minister of Lands cancel

the deed of grant issued on 23 September 1994 in the name of the appellant
Henele Nai, and that the Minister re-issue the deed of grant issued on 14
September 1994 in the name of the respondent Tevita Finau. The first and
second appellants have appealed against that judgment.
[2]

At the commencement of the hearing, Mr Kefu for the Minister of

Lands sought and was granted leave to withdraw the appeal by the Minister.
It is accordingly dismissed.

The sequence of events

[3]

The events that occurred are set out in considerable detail in the

judgment under appeal. The following is an outline of the events as found by
the judge, relevant to the issues raised on the appeal.
[4]

In or about 1971 land was required by the Government for a Police

College at Kolofo'ou. Those who were living on that land were moved on to
land in Ma'ufanga. The estate holder of that land was and is Hon
Fakafanua. A new village came into being at Houmakelikao. The first people
to be given the allotment were Sione and Valamotu Vi. They did not register
as the land holders, but were known to the estate holder, who accepted
them as the occupiers.
[5]

The respondent was ano the r of those who moved to Houmakelikao.

Valamotu Vi, who with her husband Sione had n ever lived on th e allotment,
agreed to the respondent occupying it. That was in 1971. The respondent
has lived on the allotment ever s ince.
[61

When Valamotu Vi went to Australia in 1988 she authorised her

nephew Lupeti to look after the a llotment. Later, as the result of discussions
within the Vi family, it was agreed that the a ppellant Henele Nai should h ave
the a llotment. Pita Vi, the son of Valamotu Vi , s igned a letter as heir which
was taken to the estate holder who s igned the consent on their application
and said the land would be registered as Henele Nai's.

[7]

In the intervening time the judge found that the respondent had

carried out his village obligations and in particular had been a frequent
visitor to the home of the estate holder Hon Fakafanua. The respondent is a
relative of the estate holder's wife. The respondent said that he visited the
estate holder's home. on several occasions for the purpose of obtaining
registered title to the allotment. He took with him the application form which
required the signature of the estate holder. The estate holder did not sign
the form. Instead h e told the respondent each time to stay on the land
because it was he who was taking care of it. On on€ occasion the estate
holder told the respondent to go to the town officer, and that whoever was
named by the town officer would be the person to whom the estate holder
would give the allotment. The estate holder Hon Fakafanua said that he had
no memory of any visits by the respondent, but the judge accepted the
respondent's evidence about these visits and what the respondent was told.
[8]

The respondent went to the town officer with the form which the town

officer signed. The town officer and the respondent went about three times
to see Hon Fakafanua. The respondent came away with the form unsigned
but told the town . officer that Hon Fakafanua had again advised him to
return and stay on the a llotment.
[9]

The respondent took the form to the Minister. He told the Minister

wh at h a d occurred. The Minister said that h e would see Hon Fa k a fa nua.
Later the respondent was told the Minister had approved the application for
registra tion. On 14 September 1994 a deed of grant issued to the
responde nt.
[10]

Lu peti Vi a nd the appellant Henele Nai then lodged their application

form , which the estate h older h ad s ign ed on the sam e day that the
responde nt's d eed of gra nt was issued. The Mini s ter accepted their
a pplication.

He ca ncelled the registration of the res pondent a nd on 22

September 1994 issued a new deed of gra nt to the appellant Henele Na i.
[ 11]

The judge ma de a further finding re la ting to the appe lla nt. He co mes

from Fua'amotu which is o n Tungi's estate. He lives th ere, on an a llotment
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that belongs to his uncle. In 1994 he asked Hon 'Ahome'e, the Tungi's agent,
whether there was an allotment on that estate at Fua'amotu for which he
could apply. He was told that there were no allotments available. However
the judge was not prepared to accept for the purpose of his decision that
that was so, because he was not satisfied that the appellant's inquiry
extended to the whole estate of Tungi.

The judge's findings

[12]

After a detailed review of the submissions

a~d

making further factual

findings which we need not detail, the judge gave three reasons for setting
aside the registration in favour of the appellant Henele Nai.
[13]

First, in applying the equity principle, he directed that the registration

of the appellant be set aside in favour of registration of the respondent on
the ground of an inequitable breach by the estate h older of his assurance to
the respondent.
[14]

Secondly, h e set it aside because of a n inequitable breach of

assurance by the Minister.

Having been told by the respondent of his

dealings with the estate h older, the Minister said that he would see Hon
Fakafanua. The Minister registered the respondent and issued a deed of
grant to him. These actions , the judge con s idered, included an assurance to
the respondent that the Minister ha d carried out his duties, a nd had
lawfully gran ted the a llotm ent to him.
[1 5 ] Thirdly , the judge found there

to

be a subsequent error of law by th e

Minister when he purported to can cel the respondent 's registration. Before
gra nting thr a llotment to th e a ppella nt Hen e le Nai, he failed to ascerta in
whether there was other land available for the appellant on the estate of
Tungi, which he was bound by s 50 to do. This fa ilu re was a n error of law.
Equity a llows the court to interven e a nd correct that error.
[ 16]

The judge m a de furth er findings.

He held th at the respondent was

lawfully residing on the a llotment, not because of p e rmission from the Vi
-+

family, but rather because of permission given by the estate holder Hon
Fakafanua.

He also held that if, as the estate holder said, the Minister

made no contact with him so that there was a failure to consult, that would
not make the registration invalid. He rejected a submission by Ms Tonga for
the appellant that the Minister made a valid grant to the appellant on 15
April 1997 when he decided that the appellant should hold the allotment
after the court remitted the matter to him for his consideration. The then
Minister was the Hon Fakafanua.

He also did not accept that a second

decision, also in the appellant's favour, was a valid and binding decision.
Those decisions could only be effective if the court were to hold that the
initial grant to the respondent was invalid.
[17]

It was for these reasons that the judge directed that the Minister

reissue the deed of grant of the allotment to the r espondent that was initially
issued on 14 September 1994 and cancel the deed of grant to the appellant
He nele Nai that was issued on 22 September 1994.

The issue on the appeal
[18]

The central tssue on the appeal ts whether the approval by th e

Minister of the respondent's application, the registration of the respondent
and the issue of the grant of the a llotment to the respondent were valid. If
they were, th ey mu s t stand.

Any purported revocation of the registration

a nd grant by the Minister is inva lid as m a d e without jurisdiction.

If they

were not valid, the later gra nt to the appellant is effective .
[ 19]

This issu e turns on the inte rpre tation of the relevan t provision s in the

La nd Act (Cap 133) , a nd in particula r wh a t Parliament intended to b e the
I

consequence if the Minister did n ot con sult the estate holder as required by
th e proviso to s 8.

Is it the inte ntion that the requirement to consult is

ma nda to ry, with the result that a failure to consu lt renders th e grant invalid
as m a de without jurisdiction?

Or is it directory or p ermissive, with the

resu lt tha t a fa ilure to consult leaves what was done , the a pproval of the
application and the issu e of the grant, una ffected?
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[20]

To resolve this issue, the task of the court is to scrutinise the Act, and

determine, in the light of its particular provisions, the legal consequence
most likely to have been intended for breach of the duty: Bennion, Statutory
Interpretation,

2nd

edition, 30.

The relevant provisions in the Act
[21]

The power of the Minister to make the grant is contained in subss 19

(1) and (2):

19. (1)
The Minister of Lands is the representative of the
Crown in all matters concerning the land of the Kingdom.
(2)
He shall grant allotments to Tongan subjects duly entitled
thereto by law.
[22]

The appellant relies on s 8, relating to the provision of allotments:
8.
Subject to the provisions of this Act relating to surrender,
the grant, if the applicant be lawfully resid ing on a n h ereditary
estate, shall be m a d e from the lands in such hereditary estate;
and if th e applicant is lawfully r esiding upon Crown Land shall
be m a d e from Crown La nd:

Provided a lways th a t land comprised in an hereditary
estate shall n ot be gran ted as a tax or town a llotment without
prior consulta tion with the holder of the h ereditary estate.
[2 3]

Also relevant is s 34, providing that a n estate holder is not to refus e

la n d for a llotm ents:
34. ( 1)
The holder of a n h ereditary estate s h a ll admit into
possession a n y p e rson who h as been granted an a llotment upon
hi s esta te by the Minister :
Provided that a h olde r sh a ll be perm itted to reserve a
portiQn of the h e reditary estate, being of su ch area as m ay be
determined by regu la tion, for the sole u se of himself and his
su ccesso rs in title .
(2 )
Before making a grant of a tax a llo tment ou t of a n
he reditary es tate the Minister s h a ll co n sult the holder thereof
a nd h ear a ny objection s h e m ay ma ke to th e gra n t and wh ere
the Min s ter a nd the h older of the here ditary estate fail to agree,
the Minis ter s h a ll nevertheless gra nt the land as a tax a llotme nt
but s u ch grant s h a ll within 3 months of the m a king thereo f be
6

liable to review by the Court, the decision of -which on the
matter shall be final.
[24)

Finally, we refer to s 43, providing that a male Tongan subject may

apply for an allotment, and prescribing the procedures:

43. (1) Every male Tongan subject by birth of 16 years of age
not being in possession of a tax or town allotment shall be
entitled to the grant of a tax or town allotment or if in
possession of neither to the grant of a tax and town allotment.
(2)
The gra nt shall be subject to the provisions of this Act
and shall l;>e made in accordance with the following rules(a) The applicant shall make an application on the
prescribed form to the Minister;
(b) .. .
(c) .. .

Did the Minister consult the estate holder?
[25]

Ms Tonga submitted tha t the gra nt to the respondent was inva lid

because the Minister did n ot h a ve a ny prior consultation with the h olde r of
the heredita ry estate , a nd b ecau se the form of application prescribed by s 43
(2) (a ), which p rovided for the con sent of the esta te holde r to be endorsed,
did not h a ve su c h con sent endorsed .
[26]

As to the facts, the Mini s ter at the relevant time was deceased by th e

time of th e t ria l. The estate h older Hon Fak a fa nu a gave eviden ce th a t h e was
not con tac ted by the Min ister con cerning the grant o f the a llotme n t to the
respondent. The j u dge re ferred to a le tter from th e Minis ter dated 19
Sep tem ber 1994 addressed to th e Secre tary o f Lan d a nd Survey requ esting
th e Secre tary to cancel th e registra tion o f the a llo tme nt to th e respond ent,
'

stating the reaso n fo r this can cella tion to b e " .. . because the esta te h olde r
did not offer this a llo tment. " The judge expressed residu a l dou bts about the
claim by th e esta te h older th a t h e h a d n ot bee n co n s ulted by th e Mini s ter.
But h e did n ot n eed to resolve th a t factu a l issu e.
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[27)

It is apparent from the Minister's letter of 19 September 1994 that he

had by that date consulted with the estate holder, who had apparently
claimed to the Minister that he had not offered the allotment to the
respondent. The letter does not state that he did not consult with the estate
holder before the issue of the deed of grant to the respondent on 14
September 1994. Also we note that the letter appears to be at odds with the
unqualified denial by the estate holder that he was contacted by the
Minister concerning the grant of the allotment to the respondent.
[28)

However, since no express factual finding was made by the judge, and

having regard to the evidence given by the estate holder, we will now
consider the legal consequences if, as a matter of fact, there had been no
consultation by the Minister with the estate holder prior to the grant of the
allotment to the respondent .

Conclusion
[29)

Section 8 does not expressly sta te that it is the Minister who must

consult with the holder of the heredita ry estate prior to the grant of a tax or
town allotment. However, a s it is only the Minister who h as the power to
grant an a llotment, the proviso should be interpreted to m ean tha t it is the
Minister who is directed to carry out the prior consultation.
[30]

We ha ve reached th e conclu s ion tha t it was not the in ten tion of

Pa rlia me n t wh e n en acting s 8 th at a lack of prior con su ltation by the
Minis te r would render invalid a nd void the grant o f a tax or town a llotment.
The following a re our reasons fo r reaching this con clu s ion.
[3 1]

First1 a ll la nd in Ton ga is the prop erty of the King: the Constitutio n ,

c la u se 104.

Subsec tions 19 ( 1) a n d (2) ap po in t th e Min ister as the

re presen ta tive of the Crown to gra n t a llotmen ts to Ton gan subjects.

It is

inco n siste n t wi th su ch an u n qualified a ppointment to hold that no n complia nce with the proviso to s 8 ren de rs a n y gra nt he has m ade on be half
o f the King inva lid.
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[32]

Secondly, the broad policy of the statutory provisions is that it is the

Minister who is given the sole statutory authority to issue a grant of an
a llotment. The requirement to consult is in the nature of a procedural step
to enable the Minister to be informed of the attitude of the estate holder.
That attitude may well be relevant to how the Minister exercises his
discretion on an application for the issue of a grant. But there are no
reasons for finding that the requirement to consult was intended to be a
fetter on the Minister's power to make the grant.
[33]

Thirdly, the phrase "prior consultation" in the proviso to s 8 is lacking

in the degree of certainty to be expected if non-compliance were intended to
invalidate a grant. Had that been the intention it could be expected, for
example, that the provision would specify the nature of the consultation
with a requirement that the record of the consultation and the consequences
of it be in writing signed by the Minister. The absence of specific provisions
of this kind supports the view that the proviso is a direction to the Minister
on the steps he should take, but is not intended to invalidate the grant if he
fails to do so.
[34]

Fourthly, subs 34 (2) contains a more detailed direction to the

Minister of the cours e he should adopt b efore m a king a grant of a tax
allotment. It will be noted that this provision doe s n ot a pply to a town
allotme nt , which the a llotment in this case was. If the proviso to s 8 were
in tende d to be a condition precedent to the Minis ter having ju ri sdic tion to
gra nt a n a llotmen t, there would be little point in e n acting su bs 34 (2) .
[35 ] This co n clu sion is not a ffected by subs 43 (2). It is correct, as Ms
Tonga s ubmitted , that the prescribed form of a pplicatio n for a n a llotme n t
re ferre d to ih the subsection con tains a sec tio n to be sign ed by the estate
h older , reco rdin g his a greem en t

to

the gran t of the a llo tmen t and declaring

th at th ere is no im pedim e n t to prej u dice the gra nt. But s uch a provision in a
prescribed form can not be inte r preted to m ean that th e validi ty o f a gran t is
co ndition a l upo n th e es ta te holder signing the a gree me n t in the a pplication .
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Such an interpretation would be directly contrary to the proviso m s 8,
requiring only consultation with the estate holder.

The result
(36]

The grant of the allotment to the respondent on 14 September 1994

was valid. The purported revocation of that grant by the Minister is of no
effect. The purported grant of the allotment to the appellant is also of no
effect. The orders made by the judge are confirmed.
(37]

The appeal is dismissed. The respondent is entitled to costs on the

appeal against the Minister as the appellant in CA 13 / 2000 and against
Henele Nai as the appellant in CA13A/2000, to be agreed or taxed.

Ward CJ

Burchett J

~

Tompkins J
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