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Vunga Guardianship Application

Supreme Court, Nuku’alofa
Paulsen LCJ
FA 210/2016

17 January 2018

Legal guardianship — 5 year old — overseas applicants — mother’s
brother — refused — not in child’s best interests to be deprived
of siblings, with life disrupted when he is already secure etc.

The parents of a 5 year old boy agreed to the adoption of that child by the mother’s
brother and his wife who are well set up in New Zealand. The applicants named the
boy at birth and planned to take him. They have no children of their own.
Held
Application refused because it is not in the child’s best interests —

e he would be deprived of siblings,

e heis securely within a loving family able to support him now,

o his life would be disrupted for no benefit to his care and maintenance,

e there is no certainty that the child can get NZ citizenship.

Cases considered

Saavedra v Solicitor General [2013] Tonga LR 60
Leger v Solicitor General [2016] Tonga LR 411

Counsel for Guardian ad Litem : Ms. S Aleamotu’a and Ms. T Kafa
RULING
[1] This is an application for a legal guardianship order made by Mr. Kelefi

and Mrs. Paea Vunga in respect of a five year old male child, Clef Fakahua (Clef).
Clef is a legitimate child of Mr. Ofo and Mrs. Lupe Fakahua (the natural parents).
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[2] The applicants were both born and raised in Tonga but they now reside
permanently in New Zealand and intend to take Clef to live with them in New
Zealand. This is therefore an inter-country application.

[3] When the application first came before me on 16 August 2017 | heard
from Counsel for the Guardian ad Litem, the applicants and the natural father. |
also had an opportunity to observe Clef. Clef’s mother had travelled to the United
States of America and did not attend the hearing. | adjourned the hearing so that |
could hear from her also. She appeared before me, along with Counsel for the
Guardian ad Litem, on 15 January 2018.

[4] The natural parents support the application. The Guardian ad Litem has
expressed reservations and has not supported it. The Guardian ad Litem is of the
view that Clef is well provided for in all respects in Tonga and that it is not in his
best interests to be removed from his family. For the reasons that follow | agree
with that assessment and will not make the legal guardianship order.

The applicants

[5] The male applicant is Clef’s uncle (the brother of the natural mother).

[6] The applicants are 44 and 35 years old respectively. They were married in
2007. Both were born and raised in Tonga but they now live permanently in New
Zealand. The male applicant has lived in New Zealand for 17 years and the female
applicant for 10 years. They own a home at Mangere, New Zealand. They are both
employed and | accept for the purposes of this application that they have the
financial ability to raise Clef.

[7] The case that was presented to me was that since their marriage the
applicants have not been able to have children. | am told that after attempts to have
their own child were unsuccessful, they asked if they could adopt a child from the
natural parents and the natural parents agreed. When Clef was born in 2012 the
applicants named him and since then they have made some financial contributions
towards his upbringing and they have visited with him. The applicants did not
however make an application for a legal guardianship order until 2016. | am
dealing with this application on the basis that the facts are as | have just outlined
them. | have noted however that in a letter submitted with the application Reverend
Goll Manukia has stated that the applicants have adopted another child. This
directly contradicts what | have been told by the applicants but | am giving them
the benefit of the doubt that Reverend Manukia may be incorrect. | would add that
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if the applicants have adopted another child this would not in my view have
advanced their case or changed my opinion as to the result of this application.

[8] I am satisfied that the applicants are of good character. They have no
previous criminal convictions, are members of the Methodist Church and have
produced references which I have considered.

[9] The applicants say that the reasons they wish the Court to make a legal
guardianship order are that they consider Clef to be their son and they have
planned their future with him. They said that they will be extremely disappointed if
they are not granted a legal guardianship order and would consider relocating to
Tonga if that was necessary to have Clef in their care. They also said that they
believe that they can give Clef a better upbringing, education and opportunities in
New Zealand.

[10] When | raised the issue of whether the making of a legal guardianship
order would allow Clef to obtain residency in New Zealand, | was told that the
applicants intend to make an application to adopt Clef in New Zealand.

The natural parents

[11] The natural parents are aged 42 and 35 years old. They have been married
since 2002 and have five children of their marriage, including Clef. The children
are aged between 14 and lyear. Clef is the fourth child.

[12] The natural father is employed as a seasonal fruit picker and the natural
mother tells me that they also get financial support from the applicants and other
family members who live overseas. The natural parents are financially stable and
well able to support their family.

[13] When | asked the natural mother why she supported the applicants’
application she told me that she feels sorry for her brother that he has no children
and she wants Clef to look after her brother when he is old.

Clef

[14] When | saw Clef in my chambers he appeared happy and healthy although
typically shy. He is too young to understand the nature of this application.

[15] Clef has just finished kindergarten. | understand that at kindergarten
children get an introduction to the English language, but Clef does not have any
functional English language skills.
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[16] Clef is enrolled next year at Ocean of Light International School which is
a well-known private school dedicated to high educational standards. I am also told
by the natural mother that Clef has close relationships with all of his siblings.

The law

[17] In deciding whether to grant a legal guardianship order the Court’s
paramount consideration is whether the making of the order is in the best interests
of the child.

[18] That this is an inter-country application adds an additional dimension.
Inter-country applications have in recent years been the subject of rulings by the

Court of Appeal. In Saavedra v Solicitor General [2013] Tonga LR 60, the Court of
Appeal held that an inter-country application should not be granted unless all other
means for a child’s care in Tonga have been exhausted. However, the Court
explained its decision further in Leger v Solicitor General [2016] Tonga LR 411
where the Court said at [16]:

[16] The specific provisions of Article 21 cannot have been intended
to displace the paramount requirement to have regard for the child’s best
interests. That is also the way Saavedra should be read. In the
circumstances of that case the interests of the child were plainly best
served by his remaining in Tonga. But in cases such as the present, where
an inter-country adoption carries distinct benefits for the child and none of
the disadvantages normally associated with a move to another country, in
particular the loss of family ties and the child’s inheritance of Tongan
culture and language, the interests of the child are likely to favour
approval of the application. The fact that satisfactory care arrangements
are available in Tonga will always be a factor to be considered, and will
often be decisive. The importance to a child of retaining and fostering ties
with his or her culture, heritage and language cannot be overstated.
Ultimately, however, a judgment must be made which is informed by all
of the factors which bear on the best interests of the child.

8]

[19] There are three aspects of this present application which concern me.
First, granting this application would mean that Clef is separated from his parents
and his siblings with whom he has close relationships. If he was moved to New
Zealand, Clef’s most important relationships would be changed forever. Clef
would become an only child without the companionship of siblings. He would face
considerable challenges adapting to a new country, environment, culture and
people. I can see no justification for disrupting Clef’s life in such a fundamental
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and possibly detrimental way when there is absolutely no reason to do so to
provide for his care or maintenance.

[20] Not only that, whilst the applicants are Tongan and have connections with
the Tongan community in New Zealand the lifestyle and culture of New Zealand is
very different than it is here in Tonga. Clef would inevitably lose aspects of his
heritage and his culture if taken to New Zealand.

[21] This takes me to the second aspect of concern. The reasons advanced in
support of the application focus primarily on the applicant’s needs and not on
Clef’s best interests. Whilst it is entirely understandable that the applicants want a
child and that the natural mother wants her brother to be cared for in his later years,
these are not matters that have a great deal of bearing on what is in Clef’s best
interests.

[22] It is suggested that Clef will have a better education and greater
opportunities in New Zealand. | have said on a number of occasions in other cases
that | do not accept what appears to be a common view amongst applicants that
children are necessarily better off being raised in countries like New Zealand and
Australia. | certainly do not accept it in a case such as this where Clef’s parents are
financially stable and intend to send him to a very good private school here in
Tonga.

[23] The third aspect of concern is the uncertainty as to whether Clef will be
able to enter and live permanently in New Zealand. It is very common that
overseas applicants for legal guardianship orders have given no consideration to
this issue. They often expect the Court to make an order on the basis that they will
address (if they can) immigration issues at some later time. This puts matters the
wrong way around. | do not accept that the Court should make a legal guardianship
order in favour of applicants unless it can be satisfied that they can fulfil their day-
to-day responsibilities and obligations as guardians of the child.

[24] In this case the male applicant suggested to me that they would apply for
an adoption order in respect of Clef in New Zealand but there is no certainty that
such an order would be granted. The applicants also said that they would consider
relocating to Tonga if that was necessary but they have lived in New Zealand a
long time now and are well settled there and | consider it unlikely that they would
relocate. In any event, if the applicants do relocate to Tonga they will be able to re-
apply for guardianship of Clef at that time.
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[25] For these reasons, while the applicants are desirous of raising Clef and
capable of doing so | am of the very firm view that it would not be in Clef’s best
interests to grant this application.

Result

[26] The applicants’ application for a legal guardianship order is dismissed.
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R v Fonua

Supreme Court, Nuku’alofa
Cato J
CR 97/2016

19 January 2018

Criminal law — theft — false accounts — ghost employees — copies
accepted when originals lost

A bookkeeper falsifies accounts by adding “ghost employees” and diverts $21,299
to herself. Several co-workers confirm irregularities with payees and cash. At trial
the original payment records were lost (by the Police) and the Judge ruled that
copies could be relied on.

Held
1. Guilty of theft and false accounting.

2. Copies of various records are admissible because the originals had been
lost (mainly by the Police).

Statute considered
Evidence Act sections 67(a), and 64(b)

Counsel for the Prosecution : Mr. ‘Aho
Counsel for the Defendant : Mrs. Tupou

NB See also the report of this case in the Court of Appeal at page 322 of these Law
Reports.

VERDICT

1. The accused, Selemana Fonua, was charged on indictment with one count
of theft contrary to section 143 and 145(b) of the Criminal Offences Act and one
count of falsification of accounts contrary to section 159(a) of the Criminal
Offences Act.

2. The particulars in relation to the theft count were that on or about the 3rd
April 2015 to 11 December 2015 at Nuku’alofa, whilst being employed as an
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Administration officer for Tanoa Hotels (Tonga) Ltd she dishonestly took without
any colour of right a total of $36,818.00 belonging to Tanoa Hotels (Tonga) Ltd
with intent to deprive Tanoa Hotels (Tonga ) Ltd permanently of such money, and
to convert such money for the use of others without permission of Tanoa Hotels
(Tonga) Ltd contrary to sections 143 and 145(b) of the Criminal Offences Act.

3. After it became apparent during the course of the trial that the Crown
could have difficulty in establishing certain allegedly inflated spreadsheets, the
Crown reduced the sum charged in the indictment to $23,039.00. The principal
reason for this was that it was unable to show that certain spreadsheets with
allegedly inflated wages for non-existence or “ghost” workers had been received
allegedly prepared by the accused and acted upon by the parent company Tanoa in
Fiji. In other cases, there was a coincidence between the amount claimed in the
spreadsheet allegedly a copy of the signed spreadsheet sent to Fiji with the
proceeds from a cheque drawn by Tanoa (Tonga) for wages after it had received a
payment from Fiji for the amount in the spreadsheet claimed as wages. This further
significantly reduced the claim which had already been reduced from the amount
initially claimed in the indictment of $44,098.00.

4, The particulars in relation to the false accounting were that on or about
the 3rd April 2015 and the 11th December 2015 at Nuku’alofa whilst employed as
an Administration Officer for Tanoa Hotels (Tonga) Ltd, the accused altered or
falsified the Tanoa Hotels (Tonga) Limited’s payroll spreadsheet without the
authorization of her employer, Tanoa Hotels (Tonga) Ltd.

EVIDENCE

5. Mr. David Hunt was a director of the complainant company, Tanoa Hotels
(Tonga) Limited, “Tanoa”. He gave evidence that he had been involved with
refurbishing the hotel and that there were about 100 employees involved. He had
formerly employed the accused and she became an employee of Tanoa when he
joined the company on the 11th March 2015. She was responsible to Mr. Hunt. Her
responsibility rested with the preparation of the payroll. The evidence revealed that
from time-to-time different employees assisted her with its preparation. She had to
create a spreadsheet from attendances records other information and send to Fiji for
approval. The attendance sheet for a period consisted of a list of names of workers
and the dates and times they had worked.

6. Mr. Hunt gave evidence that Mr. Mo’ale Finau would list the names
generally of all employees who were engaged in the hotel and took their names
down on the door, at a roll call. Information was also provided as to employees by
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team leaders of whom one was Iteni Maile, who has since died. Mr. Hunt said that
he checked the work sheets but not the spread sheets. The work sheets would be
prepared from information coming from teams of workers of which there would be
about 4. He did not personally check the spreadsheets which were compiled from
information concerning workers and their hours of attendance. He said that he had
relied on the accused for its correctness, in this regard. He said that she had worked
for him for some years in another business prior to coming with him to Tanoa.
After signing the spreadsheet, it had to be sent to Fiji for approval and payment
would be received from Fiji corresponding with the amount claimed in the
spreadsheet. After that a cheque would be drawn by an employee of Tanoa in
Tonga and the proceeds would be dispersed to employees as wages, each Friday.
He said that Taufa Tatafu or Sita, both of whom gave evidence, would be
responsible for cashing the cheque and paying the staff. The money would be put
into envelopes for the employees on a Friday afternoon and then would be given to
employees. He said that there was no significant complaint that he could recall
from staff.

7. He said that the accused had been away in early December 2015 (10th -
13th) between the Thursday and Monday night and wages were paid on the Friday.
He said that he had to do the wages himself with Taufa Tatafu.

8. He found out that there were extra names on spreadsheets than were
present on the manual attendance sheet of those working. He confronted the
accused with this on return after he had discovered, with the assistance of Ms.
Tatafu, that a significant sum of money had been taken over and above what
should have been recorded as wages for the respective periods. This had been
achieved allegedly by an inflation of the spreadsheet that was sent to Fiji by the
addition of names of employees that had not been recorded on the relevant
attendances sheet. These were referred to as “ghost” names. He gave evidence that
he helped prepare a letter of resignation for the accused which was produced in
evidence. He explained that he had attempted to avoid her prosecution after her
resignation on the basis that she paid $15,000 of the money back to the Company.
He said that he had the director’s approval for this but the money was not
forthcoming so a prosecution was commenced. At that stage, he thought about
$44,000 was involved. He had worked with the accused for about 4-5 years prior to
both joining Tanoa, and was a director of Tanoa (Tonga) Ltd.

9. He said, when asked in cross-examination, that he had told the accused
there had been a falsification but he did not say the amount. She had remained
silent and did not deny the allegation.
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10. Mr. Hunt was later recalled for Mr. ‘Aho to lead evidence from him
concerning the documentation which was contained in two books. The first booklet
contained a summary of non - existent workers. Taufa Tatafu had she said urgently
prepared this over a period of about three days when making inquiries about the
missing money. Then, he was referred to the spreadsheets in the folder for the
relevant periods and confirmed they were true copies of spreadsheets. It should be
noted that the copies produced were not signed. However, there was additional
evidence in relation to each spreadsheets which included the names of the accused
as an employee and alleged to be one for which she was responsible of a cheque
being drawn by Tanoa in Tonga that was coincident in value the wages sum
claimed in the spread sheets sent to Fiji. There was evidence that Fiji would
provide funding for wages to Tanoa in Tonga base on the spreadsheets sent to it
that was signed either by Mr. Hunt or the accused who was in charge of the
payroll. The second folder produced contained attendance sheets of labourers at the
Tanoa hotel from 4th May to December 2015 and he said also that they were all
true copies of Tanoa records. He said the originals had been lost and despite
inquiry could not be located. They had, he thought, being sent to the Police 2 years
before, but despite searches, the originals of these documents could not be located.
| was informed by Mr. ‘Aho that documents had been given to the Police but
although some of the documents had been located and returned, the originals of the
attendance sheets, signed spreadsheets sent to Fiji and cheque butts had not been
found by Police. For these reasons, in a separate written ruling delivered on the 7th
December, 2017, | admitted these documents and ruled that there was a prima facie
case for the accused to answer. A file of documents that the Police had located had
been exhibited as 3 during the trial but no counsel made any reference during the
trial to any documentation contained within the returned file.

11. Mr. Hunt produced a letter of resignation which made no mention of the
defalcations because he said he was trying to help the accused: instead, reference
had been made to her non-existent health issues as a basis for her resignation.
Taufa Tatafu had typed this resignation. He denied that it had been written that
way because she had denied the allegations. He described her as a friend at that
stage. He admitted that he had told her there was no alternative but to resign. She
signed a resignation letter on the 28th December 2015 and he said that she had
until the 21st January to come up with $15,000. That was part payment of the
complete sum. A complaint had been made in early February to the Police.

12. Mr. Hunt was at common law a person in authority. The accused was
under no obligation to speak to him and | do not draw any adverse inferences from
her silence or from her signature to any resignation letter.



3]

[2018] Tonga LR R v Fonua 11

13. Taufa Tatafu gave evidence that she had been employed since 12th
October 2015 until after the accused had resigned. She became personal assistant
to the general manager. She said she had worked with the accused in accounts and
administration, mostly in payroll. She assisted the accused in that regard. The
payroll would be brought to the office by Mo’ale who would have with him the
attendance book containing the employee details in preparation for wages to be
assessed.

14, She said that, once Fiji had approved the payroll spreadsheet and payment
was received from Fiji for wages, then a cheque would be issued by Tanoa in
Tonga for the wages. This would be cashed and then the cash distributed to
workers with the assistance of her, the accused and sometimes Sita who had been
involved with the wages before her. Names would be placed on the envelopes. She
said that if the foreman, Iteni Maile, came with a new employee he would notify
Mo’ale, the register would be altered, they would be enrolled with Fiji and would
get an employee ID.

15. She said that she noticed every week they did the payroll that the accused
would take amounts of cash. She said every week that we did the payroll with
cashing out wages for staff “Selemana” would take cash before or after amounts of
$1,000 plus from the cash they were dealing with. Later, she seemed to clarify
there were two large amounts of cash of $1,700, and one of $2,000.00. She said
that she did not give a reason. She also said there was a request from Fiji to
produce a year to day report showing employee’s payments from the beginning.
She said it took the accused more than a week to prepare and she thought that this
was odd. She said all the information was present in spreadsheets and they could
have been obtained and sent she estimated within three days.

16. She said she did not report this to Mr. Hunt because she was a new
employee. She was not in a position to ask questions although she said that she had
suspicions.

17. She said that she had spoken with Iteni Maile a foreman in charge of
labourers, who had since died, and after that Mr. Hunt had asked her to confirm
whether her suspicions were right and she did this by looking at the spreadsheets
for the week ending 16th October and checking with Mo’ale if persons were
working. When it was discovered they were not, then her suspicions were proved
right. She was then told by Mr. Hunt to go back to the beginning of the renovation.

18. She said that, in one case, there were two spreadsheets for the period
ended 16th October 2015 and they did not match in terms of the employees’ names
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recorded. She said that she had created spreadsheet B by referring to the attendance
book. A second spread sheet for the period marked A that was used for the payroll.
She said that there was a difference of $1710 between the amounts claimed in the
spreadsheets B and A and in the amount received from Fiji which corresponded
with the amount in A over the spreadsheet she had prepared and that the accused
had taken this money. She said the spreadsheet that had been sent to Fiji contained
the accused’s name whereas the one prepared by her did not. There were added
names on A spreadsheet as well that were not on the attendance register list and
had not been inputted on the spreadsheet that she prepared. None of the additional
names appeared in the attendance register.

19. She referred to other periods with information set out in a document
exhibited as summary of “non-existent workers at Tanoa Hotel”. She said that she
had prepared this document after reviewing attendance records, in about three
days. She confirmed that for the pay week ending 11th December 2015 the same
thing had arisen. She had been involved with this payroll. She said the balance of
the excess wages of $1000 would have been taken by the accused. She also said
that in November she had taken $1386.00 to the accused at the Talieva Bar. That
was the week she said ending the 20th November, 2015. The accused had told her
that this money was for separate contractors. Later, she said that must have been in
December when taxed with the fact that the accused birthday was on the 4th
December. She agreed that she might not be accurate in the precise amount of
money and had given Police a different figure.

20. She said that Iteni Maile, the foreman, when there was a new employee
would notify Mo’ale and he would be added to the register book. She said there
were others who drew up the attendance register beside Mo’ale; llai Kimi and Tito
she recognized. She said Mo’ale compiled registers for period when she worked
between October 2015 and the end. She maintained it was lIteni Maile, now
deceased, who would introduce new labourers who would then be recorded in the
attendance book or register.

21. Under cross-examination, she said her job with payroll had been to verify
with Mo’ale the hours being worked by the staff. She said that either Mo’ale or
Iteni would tell her the hours employees worked. She said that lists of overtime
would be given.

22. I mention only her evidence as it relates to the various periods when the
Crown now claims there were irregularities that made up a total amount of
$23,039.00 contained in a schedule that as produced in evidence for various
periods between the weeks ending 22nd May 2015 and the 11th December 2015,
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where cheques corresponding with spreadsheets were present. The relevant weeks
were the 22nd May 2015, 29th May 2015, 5th June 2015, 12th June 2015, 19th
June 2015, 26th June 2015, 11th September 2015, 18th September 2015, 25th
September 2015, 2nd October 2015, 9th October 2015, 16th October 2015, 23rd
October 2015, 20th November 2015, 27th November 2015, 3rd December 2015
and the 11th December 2015.

23. For the week ended 29th May 2015, it was confirmed that Siosateki
Havilii, Sione Vakameilalo and Alifeleti Pontfi were recorded on the attendance
list making a difference in the deficit by $720.00 for that period. There were other
instances, although not many, where she acknowledged that certain “ghost” names
were in fact present or payments were higher in her record of non-attendant
workers than was the case in fact. It would also seem in the period of spreadsheets
persisted with there was an excessive amount claimed of $20.00 against the name
of Pila Fonuamama for the period ended 19th June 2015. Whilst other inaccuracies
were noted, these did not occur in the periods mentioned that is the remaining
indicted periods. | also am not satisfied that the accused, who was not present at
Tanoa on the Friday that is payday in the week ended 11th December, 2015 but on
holiday in Ha’apai necessitating Mr. Hunt and Taufa to distribute wages and did
not return until the following Monday when she was confronted by Mr. Hunt,
actually received the proceeds of the spreadsheet containing additional names
($1,000.00) which | am satisfied she had prepared before leaving for Ha’apai.
Accordingly, these sums will be deducted from the amount of $23, 039.00 leaving
a sum of $21, 299.00.

24. For three of the periods in issue (the weeks ended 10th September 2015,
16th October 2015, and the 20th November 2015), two spreadsheets were
produced. In each case, there was a variation in the spreadsheets in two relevant
aspects; the first was that the accused’s name was present at the top of the
spreadsheet as an employee claiming wages, and in that spreadsheet in each case
were additional or “ghost” names that did not appear in the attendance register.

25. She said she first knew there was a problem when she saw a spreadsheet
that was used to distribute cash that was different from one on the accused’s desk.
That was 2-3 days before Hunt had confronted her. It was an earlier spreadsheet
from the 9th to the 15th October, 2015. She said that she had found this but did not
say anything at the time.

26. She said that she took $1286.00 to the Talieva Bar; to the Police she had
said $1618 some months later. Initially, she said that this arose in November but
later corrected this when she found out under cross-examination that the accused’s
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birthday was on the 4th December. She said it was a Friday. She later said she was
uncertain about the sum of money that was involved.

217. She said, under cross-examination, that the accused had rung her after she
had left Tanoa’s employment and had told her that Iteni Maile had come to her
with a list of labourers but Tatafu said that involved enrolment. She said Iteni had
no part in the preparation of the payroll. She did not recall Iteni coming to her and
saying there was an extra employee. She did not accept that, in the preparation of
the payroll, Iteni would come with the list of the labourers and the accused would
work on that list. She said that she got the hours for the payroll from Mo’ale.

28. She said that unsigned spreadsheets were sometimes sent to Fiji. She said
that the accused had prepared the final spreadsheet before she went to Ha’apai. She
said Mr. Hunt had not done it.

29. She disagreed that Iteni brought the names every week and if somebody
did not work he would tell her. She said that it was not every week that Iteni would
bring her new names.

30. She agreed that Iteni Maile would come to her and said he had fresh
workers. She denied entering those into the register because it was not her job. She
said the names in the spreadsheets she worked on were not put in by her but by the
accused. She said she put the hours into the spreadsheet, not the names. Iteni had
no access to her computer. She said that Iteni would come to her with new
enrolments and she did not accept that the accused would be given a list from Iteni
that she would work off. She said that if Iteni talked to her or another about a
worker being taken on that would require a name to be added to the attendance list.
The names she said were already on the spreadsheet when she worked on it. She
inserted the hours from the attendance records and the rates from the accused. She
said sometimes David Hunt signed the spreadsheet. Once she had sent it when it
was not signed after the accused had left, and then said she could not recall when
that had happened.

31. She repeated under cross-examination that Iteni would only bring new
names of employees to the accused and her and that was not every week. It was put
to her that what the accused said was very different because the accused said he
brought the name very week and if someone on the list would not work he would
tell her. Taufa said that what she said about Maile was what she knew.

32. It was put to her that she was protecting Maile, and that he had an ice
habit with which she agreed was a heavy drinker with which she agreed. She
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admitted to being his mistress and denied knowing he had made up names. She
was accused of making up this story and that the copies of spreadsheets are ones
she made up. She made them up it was alleged to cover her lover’s tracks. She
denied this and said the spreadsheets that had been provided most of it was
received from Fiji because she had made a request of Fiji to provide spreadsheets
that the accused was sending to them for the payroll and also those spreadsheets
were printed from her laptop which she was working on. That laptop she said that
she did not have any access to.

33. She said it was not her job names in the spreadsheet and she did not alter
the register because it was not her job to do this. She said Iteni did not have access
to her computer.

34. Under re-examination, she said that she did not add any names to the
spreadsheet. Mistakes in her summary she admitted were about three. She said that
the spreadsheet she worked on came with the names to her and then she worked on
the hours only. She did not add names. She was recalled to formally produce the
butts from the Tanoa hotel that recorded cheques paid to obtain cash for wages that
were coincident with the spreadsheets that included the accused as an employee
and additional or “ghost” names.

35. Sita Kafoa commenced working for the accused who was in charge of
accounts in June 2015. She had been engaged previously with the Lagoon Lodge
which Tanoa had taken over. Her job was to assist the accused in processing time
in relation to employees. She stopped assisting her in September 2015. She would
do the roll calls and add up the hours, put it on a list and give it to the accused. She
worked out the hours from the attendance register.

36. She said that she would call out names from the register book of names
that she got from Mo’ale. Mo’ale would note overtime in the book.

37. She said that she used the attendance register to fill out the spreadsheet.
That was the only book she used. She worked out the hours and the accused the
overtime from information given by Mo’ale.

38. She said that she inputted the hours onto the spreadsheet. Then she would
give it to the accused to double check it before it went to Fiji. She said that she had
never inputted the accused’s name into her spreadsheet. The accused had told her
she and David Hunt were paid directly by Fiji. At the beginning, she said they
wrote things on bits of paper as opposed to an attendance register. They did not use
spreadsheets at the beginning. She gave the accused the attendance register and the
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spreadsheet she had worked on. She said that she had not completed spreadsheets
where the accused’s name was on it. She said that when she cashed the cheque, she
would take the money to the accused who would keep some aside and pay the rest
over in wages. The accused said that it was for outside contractors. That happened
always. She did not see outside contractors come and pick that money up.
Sometimes, it was put in her office desk and other times in a bag. Later, Mr. ‘Aho
took her through two periods weeks ending 12th and 19th June (in both cases there
being “ghost” names) and in both cases she said that she did not compile those
spreadsheets.

39. She spoke of one occasion under cross-examination when 5 uncollected
pay packets were kept for Iteni by security. They were people in Iteni’s group of
workers.

40. She said she also gave to the accused lists of hours worked as well as the
attendance register.

41, It was put to the accused by Mrs. Tupou that the accused maintained
spreadsheets were not used until August to September when an audit was being
done. That is spread sheets were done retrospectively. The witness said no.

42. She said moneys taken by the accused were not for outside workers
because they were paid by cheque. She said she was responsible for doing this. She
said Mo’ale would sometimes give additional information re hours which would
mean she would alter the spreadsheet. It was put to her by Mrs. Tupou that the
reason why the names that have been referred to her by the Crown that were not in
her spreadsheet it was possible that they were names given by Iteni after she had
given her spreadsheet to the accused. Her response to this was that she could not
ascertain if those names were given by Iteni to Mana. She said those names would
have to be given to her to be registered on attendance. She said had Iteni given the
accused additional information she should have been told about it. She said had she
known she would have made up another spreadsheet. She said that this had
happened when the accused had told her about additional people working and she
had changed her spreadsheet before it was handed to the accused. She said she
would not have expected a second spreadsheet to have been created with this
additional information by the accused. She said the spreadsheet she had created
was the one she had used to distribute pay and not the one with extra names that
was sent to Fiji. If there had been extra names she would have expected to
distribute money to them. She confirmed that she had not known what was sent to
Fiji. She did not distribute according to any spreadsheet that bore the accused’s
name. The spreadsheet she worked on was created on her computer and emailed to
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the accused’s computer. She said, if there were changes of overtime with a worker
not on her spreadsheet, the accused would make the changes to her spreadsheet and
that would be used to distribute cash into the worker’s envelopes. She maintained
that it was her spreadsheet that should have been sent to Fiji if wages were
distributed from it and not one with the accused’s name in it.

43. She produced one spreadsheet that she had at home which she had
prepared for the period ended 10th September 2015. (Ex 6) The accused’s name
was not included. The spreadsheet is for a different amount from the one with the
accused’s name in it which matches with the amount given in the cheque drawn by
Tanoa to pay wages. Several names appear on the spread sheet containing the
accused’s name that is not on the one she prepared.

44, She said that if Iteni Maile had given the accused additional information it
should have been communicated to her and she would have made up another
spreadsheet. She admitted that she had received information that there were
additional people working and had changed her spreadsheet before she handed it
over to the accused. She said she did not know about a spreadsheet that was sent to
Fiji. She only used her spreadsheet to pay workers. She did not see a spreadsheet
that bore the accused’s name that she had used to distribute wages.

45, She said she saw the accused take money from every pay. She, however,
said that she could not recall whether she took the balance of the one in September
where she had the draft spreadsheet in her possession for the period ending 10th
September 2015.

46. Mo’ale Finau was present at the tool shed and also responsible for the roll
calling of workers. He recorded worker’s names and ticked the time they
commended and finished. He would do it generally and Iteni Maile would furnish
him information concerning the names. The attendance register was taken to the
office for the payroll. He did not think that any labourer should get paid unless his
name was on the attendance register. Iteni Maile was the foreman involved with
roll calling. There were other foremen but they were involved with other work. The
attendance book was used in May for the first time. The person who called out the
name filled in the attendance book. His name was included in the attendance
register. He first commended the register on the 4th May 2015. He said lteni
directed the roll calling and he did not do it all the time. He did not know of any
incident when Iteni would give him names of person for the purpose of taking them
to the accused for their pay to be processed even though they did not work. With
outside contractors most of the pay process was handled in the office. He then
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identified the attendance sheets he dealt with. He said if there were changes in the
book, Iteni Maile would do that.

47. At the conclusion of the evidence, the accused made a submission of no
case which | rejected in a written judgement. After a long adjournment after the
Christmas adjournment, the accused elected to call no evidence. The case was
adjourned on the 16th January for me to consider my verdict.

SUBMISSIONS

48. The principal submission from Mrs. Tupou was that the prosecution was
flawed because the original signed spreadsheets had not been produced. I explained
that | had already ruled on that but would reconsider this point on the issue of
reasonable doubt. She mentioned R v Manu [2000] TLT 386 as supporting her
submission. She submitted that the spreadsheets prepared by Sita or Taufa were no
more than drafts which the accused could add to, and that there was no proof that
the spreadsheets exhibited were those signed by the accused and submitted to Fiji.
She seemed to suggest that also that Mr. Hunt should have produced spreadsheets
signed by him. Mrs. Tupou also contended that the Prosecution cases was deficient
because there had not, in any event, been a complete list of documents produced by
the prosecution for the preparation of the payroll spreadsheets, she complained that
the attendance register was not the only document that as used in the preparation of
the payroll spreadsheets. She suggested that it was incorrect to say that the payroll
was restricted to the names appearing on the attendance register. The evidence was
incomplete and the case should fail. She also complained that Taufa had made
mistakes in her calculation and was unreliable in this and in other respects. She
contended that the cheque butts did not in every case refer to the Tanoa Hotel and
could be anyone’s cheques. No bank statements were produced. She submitted that
there was no proof that cheque had been drawn and therefore no proof of loss to
Tanoa. She submitted, that if the spreadsheets could not be brought home to the
accused, the charges must fail. She said that, in relation to Sita, no evidence was
given of the moneys to be set aside. It could have been her pay. She contended also
that establishing a pattern was no sufficient unless there was clear evidence that the
accused was directly involved in a casual act relating to the pattern. At one point in
her submission, she said Sita had said that Iteni had a list, he would provide it
directly to Selemana and not her. This had caused me concern at the trial that the
accused had raised a sufficient evidential foundation to suggest Iteni Maile would
give evidence of additional contractors to her and this would explain their
existence. | questioned Mr. ‘Aho at length about implications for this in the Crown
case in the absence of Mr. Maile who the Crown originally intended to call as a
witness, prior to his death. | also said that | would have to check the evidence to
ascertain whether there was a credible foundation in the cross-examination that
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Maile provided additional information concerning workers additional to the entries
in the register, and having done so | am not so satisfied for reasons which | will
give shortly.

49. The thrust of Mr. ‘Aho’s submissions was that | should accept the
evidence of the Crown witnesses, and that it was plain beyond reasonable doubt
that it was the accused who was responsible for inputting the “ghost” names and
inflating the wage spreadsheet and that this could only have been done so that she
could steal the money alleged. He submitted that the Crown had established its
case beyond reasonable doubt.

REASONS

50. I have already given my ruling on the no prima facie case judgement that
the copies of the attendance records, the various spreadsheets, and the cheque butt
records were admissible based on the fact, confirmed by Mr. ‘Aho, that the original
documents had been misplaced by the Police who had received them from Tanoa.
This was delivered on the 7th December, 2017. | am satisfied that a search had
failed to find the originals although one file had been unearthed of documentation
from the Police that had been exhibited, but neither counsel made reference to any
of those documents, which | was informed did not include the originals of the
attendance records, the signed spreadsheets from Fiji nor the original Tanoa cheque
butts. | note further in Taufa Tatafu’s evidence that she said the spreadsheets that
had been provided most of it was received from Fiji because she had made a
request to provide spreadsheets that the accused had sent to them for the payroll
which would have been signed spreadsheets, and also those spreadsheets were
printed from the accused’s laptop which she had been working on. That laptop, she
said, to which she did not have any access. | am satisfied that the documents that
were originals were handed to the Police as Mr. Hunt said two year ago but they
had been lost by the Police. Some documents had been returned and were exhibited
as exhibit 3 but did not contain the attendance sheets, the signed spreadsheets, or
the originals of cheque butt entries. | consider, as such, the copies were properly
admitted under section 67(a) and section 64(b) if the Evidence Act which reflects
common law and the exception that applies for lost documents, the spreadsheets
and the cheque butts were produced by photocopy process or from the computer
used by the accused as Taufa said and were reliable copies of the originals. The
prosecution is entitled to rely on these documents to prove the case for theft and
false accounting against the accused.

51. I am satisfied that the attendance records, spreadsheet, and cheque butts
are true copies of relevant documents held by Tanoa as business records, and were
properly proven in the case of the register of attendance and spreadsheets by Mr.
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Hunt, who was familiar with these documents and in the case of cheque butts by
Taufa Tatafu who had been an employee of Tanoa, and had been associated with
the accused in the payroll and distribution of wages since her employment in
October 2015. Further, she had examined the various relevant records; attendance
sheets, spreadsheets, and cheque butts in preparation for her schedule of “non-
existent worker” produced as an exhibit. Further, relevantly the cheque butts
produced in association with the various relevant spreadsheets produced containing
the accused’s name and additional or “ghost” names were coincident in value
evidencing that the content of the computer-generated spreadsheets (albeit
unsigned) were the ones that Tanoa in Fiji must have acted upon and provided
funding to Tonga to enable the latter to cash significantly large cheques to
accommodate the payroll and meet the employees’ wages. | do not accept Mrs.
Tupou’s suggestion that the butts lack authenticity, or could have come from
anywhere and should not be relied upon. Not only were they contained within the
business records of Tanoa but they record cheque transactions for large amounts
which are coincident with the amounts claimed in the relevant spreadsheet for the
relevant period and in my view are plainly authenticate.

52. I am satisfied that the evidence was properly admitted as secondary
evidence and properly proven in evidence as being true copies of relevant
documentation that had been lost and was no longer in possession of Tonga, as |
have said. The case of Manu (supra) is distinguishable because there the invoices
were not proven or introduced into evidence through an appropriate officer. That is
not the case here. | see no reason to revisit my earlier ruling. Likewise, | see no
reason to suggest that the accused was in anyway prejudiced by the fact that the
Crown was unable to produce signed copies or originals of the spreadsheets that
had been sent to Fiji, which | was informed were amongst the documents that had
been given to the Police, and had been lost by them as | have said.

53. The case against the accused was that she had been employed by Mr.
Hunt for some years at a different enterprise owned by him before he, together
with the accused, took up employment with Tanoa in what was a significant
undertaking for Mr. Hunt namely the refurbishment of what had become known as
the Tanoa Hotel. | am satisfied that the accused was a trusted employee of Mr.
Hunt’s and Tanoa and he relied upon that trust when she was given the role of
being in charge of the preparation of the weekly payroll of what were essentially it
seems labourers or workmen associated with the refurbishment.

54. Although in the initial stages of the refurbishment it seems that wages
were derived from typed lists of employees, later from as early as April 2015, and
certainly by the period first alleged here namely the week ending 22nd may 2015,
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spreadsheets containing details worker’s names, hours worked overtime and rates
were prepared. The spreadsheet ended with a total cash amount which constituted
the wages required to meet worker’s wages for that week. The attendance records
or register as it was known was compiled by the employee who took the roll call.
This varied but for much of the time a witness, Mr. Mo’ale Finau, had this
responsibility. | am satisfied that the evidence revealed that a Mr. Iteni Maile, who
was a foreman of labourers, would from time to time instruct others to do the roll
call, and it was his job also, if new employees were taken on that had been
approved either by himself or Mr. Hunt, to advise Mo’ale or other keeper of the
attendance record so that the name and details of the employee were recorded in
the attendance register. It was the attendance book | am satisfied that was the
source document for the recording of employee’s names in the spreadsheets that
was the primary document and | consider the only document material to the issue
of whether a person had worked during the week or not. It may be as Mrs. Tupou
says that there were other documents also for example lists of overtime which
Taufa had mentioned as being received also from Maile or others which she said
could have been destroyed after the information was inputted into the spreadsheet.
It is the attendance register, however, that provided the integrity for the spreadsheet
entries of employees for the relevant weeks and entitled them to be paid as Mo’ale
said in his evidence. It seems also from the evidence given by Taufa Tatafu that
details of new employees would be forwarded to Fiji for registration and given a
number.

55. There was evidence that spreadsheets were sent to Fiji and proceeds for
wages based on those spreadsheets sent to Tonga so that a cheque could be drawn
and wages distributed to employees by the accused and or a subordinate or
assistants as | have said. Generally, it seems they would be signed either by Mr.
Hunt or the accused and then sent to Fiji for payment of wages to be arranged.
There were two employees during this period who had responsibility to assist the
accused in the preparation of the payroll at various times. The first was Elia Kafoa
or Sita as she was called throughout the trial. She had worked for Tanoa in
association with its acquisition of the Lagoon motel but from June 2015 to about
October 2015 had assisted the accused in the preparation of the payroll. In October
2015, Taufa Tatafu was employed to assist the accused and she remained with
Tanoa until after the accused had been dismissed. Both women gave evidence that
they had inputted information into a spreadsheet on their computer of hours
relating to employees whose names were already on the spreadsheet. When they
had completed their work the spreadsheet was sent to the accused, it seems by
email. Later, both said that they were tasked the distribution of the wages after a
cheque had been drawn by Tanoa in Tonga for that purpose and both said the
spreadsheet used by them for the distribution was the one they had prepared. They
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were able to distinguish the spreadsheet they had prepared. They were able to
distinguish the spreadsheet they had prepared from the spreadsheet for the
corresponding period for that pay period that had been sent to Fiji and for which
payment had been received by the fact that the accused name appeared as an
employee on that spreadsheet and further there appeared additional “ghost” names.
They were adamant those were not the spreadsheets they had been given when
distributing the wages.

56. It was suggested to Ms. Tatafu that she was a liar and had herself
compiled the offending spreadsheets so as to protect Iteni Maile who she admitted
she had an affair with. She denied this and | accept her denial that she had
manufactured any spreadsheet to protect Mr. Maile who died before the trial, or
had in anyway acted corruptly. The death of Mr. Maile is a topic | will come back
to later, in this ruling. I found her generally a reliable witness and one who
appeared quite forthright in response to cross-examination by Mrs. Tupou about
Iteni Maile whom she admitted consumed methamphetamine and was a heavy
drinker. There were some inroads into her reliability on the question of the
accuracy of her Summary of non-existent workers but the discrepancies did not
deprive the document of much of its accuracy in so far as the indicted periods now
before the Court are concerned. Likewise, there was some suggestion which she
later admitted to that her evidence involving a large sum of money that she said she
was requested to take to the accused at the Tali’eva Bar after hours was not
accurate. She admitted this and that it happened on a later date than she had first
said namely had occurred on the accused’s birthday on the 4th December, but
whilst she may have been incorrect in some of the detail and had given the Police a
different amount | am satisfied that the accused did request and was given by Taufa
a significant sum of money which came from the wages payroll and was
considerably more than that claimed as owing under the relevant spreadsheet.

57. I also accepted the evidence of Sita who seemed to me to be a careful and
reliable witness. She also said that, in the period she was involved with the payroll
between June and October 2015, she had been responsible for inputting
information on spreadsheets which were sent to the accused. She produced a
spreadsheet, exhibit 6, which she said had been used to distribute wages to
employees that was different from the spreadsheet upon which a cheque butt record
related in terms of the case balance, the presence of the accused name and
additional or ghost employees.

58. Both Taufa and Sita also gave evidence that they saw the accused take
sums of money regularly from cash that was to be distributed to employees. Taufa
gave evidence of two large sums she recalled and a third where the accused had
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summonsed her after work to bring a significant sum of money to her on the day of
her birthday when she was in the Tali’eva Bar. Although as | have said Mrs. Tupou
in her cross-examination managed to cause Taufa to admit that she was inaccurate
in the sum she gave in evidence (as opposed to the amount she told the Police
sometime later), | was left in no doubt about the integrity of her evidence in
general on the point and I accept her evidence that the accused requested and was
delivered a significant amount of money that came out of the wages to be paid to
workers from the proceeds of the Tanoa cheque drawn to meet wages, over and
above what she was entitled to. | accept her evidence that on at least two other
occasions she recalls the accused receiving sizable amounts. Likewise, | accept
also Sita when she says that it was regular for the accused to take money before
wages were distributed to staff, leaving her to distribute the balance to employees
using spreadsheet details as compiled by Sita. She said that she was told by the
accused when the later rang her about an allegation that she had told Mr. Hunt that
she had seen the accused put money in her handbag, that she had not told the
accused that she had not seen this as was suggested to her by the defence. She said
she had told her she had seen this. Further, she said that was the time the accused
had said that the money was for outside contractors. She said that it was not her
role to question her earlier about money that she had received. | accept that there
is, as Mrs. Tupou said, a lack of precision about the money the accused acquired,
but the fact that Taufa recalled some large sums and Sita general payments which |
accept the accused later told her was for outside contractors when Sita had money
represented by the inflated wage claims was taken by the accused for her benefit. |
reject any suggestion that either Taufa or Sita took the money and am satisfied
beyond reasonable doubt that the accused misapplied the money. | find both that
she was the architect of the duplicitous spread sheets send to Fiji whether signed by
her or Mr. Hunt and her motive for doing this was to enable her to take the excess
amounts attributable to the “ghost” employees.

59. | accept that both Sita and Taufa as they said used the spreadsheet
prepared by them to distribute wages, and not the one bearing the name of the
accused as an employee, or containing names which did not appear in the
employment book. Had the Fiji spreadsheet been used, it would have become
apparent to either that there was an excess amount of money available after
payment of staff and this could have excited their attention concerning the
unclaimed money. In this regard, Taufa said that she had not appreciated that there
was a disparity in spread sheets until shortly before the final period of the
accused’s employment when she saw that the spreadsheet prepared by her was
different from the spreadsheet on the accused desk which bore her name and
contained additional names of employees for the period ending 16th October 2015.
She had alerted Mr. Hunt to this and an examination had commenced.
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60. | accept Sita also when she said that the accused told her that the money
she took was for outside contractors and that Sita had paid those contractors by
cheque. I also accept Sita when she said the accused had told her she was paid by
Fiji directly as was Mr. Hunt, although the evidence does not otherwise reveal
whether this was so.

61. I have examined all the spreadsheets in the relevant periods now claimed
by the Crown to be relevant, as mentioned in paragraph. | am satisfied that there
exists evidence that established beyond reasonable doubt that the spreadsheets
prepared by the accused were acted upon and the proceeds paid over to Tanoa in
Tonga for a wage bill that was inflated in each weekly period by the presence of
“ghost” names. Coincident with these spreadsheets exist cheques butts recording
amounts of cheques drawn by Tanoa for the amounts claimed in these
spreadsheets. | am satisfied that these cheques were drawn once Tonga had been
placed in funds by Fiji to enable these cheques to be met. | also note that in periods
where there were no cheque butts present although there were spreadsheets
prepared containing the accused name and “ghost” names, the Crown elected not to
proceed with these; in all these amounted 10 weekly periods between the 26th
April 2015 to the 30th October 2015, and an amount totalling $13,770.00. Details
of these were given by the Crown in a schedule prepared and filed to support the
amendment to the sum claimed of $23,039.00. The sum claimed as stolen | observe
in the schedule of non—existent workers does not include any sum claimed in the
spreadsheet as payable to the accused.

62. I am accordingly satisfied beyond any reasonable doubt that it was the
accused who prepared the relevant spreadsheets that caused Tanoa Fiji to pay a
sum in wages to Tonga that enabled the latter to draw a cheque to pay for wages. |
am also satisfied beyond reasonable doubt that each of the spreadsheets contained
“ghost” names as stated in the Schedule of non — existent names. The inference, |
draw beyond reasonable doubt, was that the accused pursued this pattern of
conduct so as to obtain the cash represented by the inclusion of the “ghost” names.

63. The only remaining question is one that was raised by me during the
hearing that is whether the evidence presented by the Prosecution suggests a
reasonable possibility that Iteni Maile gave details of additional employees to the
accused and did not cause these details to be given to Mo’ale or other relevant
keeper of the attendance register, so that they were not recorded in the register no
were these communicated to either Taufa or Sita. | have examined the records of
each of these witnesses in the light of Mrs. Tupou’s assertion in her memorandum
at para 2 (c) that Sita had said if Iteni had a list he would provide it directly to
Selemana and not her. | do not consider there is any evidence that suggests that
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possibility or raises a foundation reasonably suggesting in this case, that may have
occurred. Taufa rejected the proposition that Iteni Maile came with a list of
workers to the accused who would work on that. She said new names would only
be brought to the accused and her. It was not every week he would bring new
names. She did not support the suggestion put to her by Mrs. Tupou that Maile
would bring the names every week to the accused. Mrs. Tupou is correct in her
observation that an answer given by Sita may have conveyed the impression that
Sita agreed that Maile had given the accused names which he had not
communicated to others. The record, | have, reads;

“was there a time that Iteni Maile would also have input into his
alternation to the spreadsheet of other workers of his?

No

So you don’t have knowledge of that?

No

So he would bring his changes of alterations to Mana?
Yes and not you?

No”.

However, after further close reading of the transcript, 1 am satisfied she also
rejected the possibility that Maile had given the accused additional names that she
did not know about. She said that she could not ascertain whether he had done so
for the reason that if those names had been given by Iteni to mana those names
would have to have been given to her to be registered on attendance. She said she
would then have altered the spreadsheet according to the advice because that as the
only spreadsheet that she used in order to make accurate wages or pay. She said
that she had received such information from the accused had changed her
spreadsheet before handing it over to the accused. She said that she would not have
expected a second spreadsheet to have been created with additional information
because the spreadsheet she created and passed over was the one that distribution
of cash pays that “we” put in the packages depends on. She again, as a
consequence of it being suggested she was a liar by Mrs. Tupou, repeated that she
did not know what went in the spreadsheet to Fiji but she did not believe that there
should be a second one because the spreadsheet she created was the one she used
for the distribution of the labourer’s pay. She said that, if the spreadsheet
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forwarded to Fiji was the one she had used to distribute wages, she would have
called the extra names also to distribute their wages. She said that she did not
distribute according to any spreadsheet commencing with the accused’s name. It is,
in my view, plain that this witness also rejected the possibility that Maile had given
the accused additional names of employees without her knowledge. Mo’ale Finau
said that, if there were new labourers, their names must be written down in the
attendance register because their pay would depend on what is written in the
attendance register. He said that he did not believe that anybody should be paid if
his name did not appear on the attendance register. This further reinforces my view
that on the evidence there is no foundation for a suggestion that the accused acted
legitimately by compiling a spreadsheet that contained names which were not in
the attendance register for the relevant period and unknown to Sita or Taufa.

64. The accused, as she was entitled to do, did not give evidence about the
subject of Iteni Maile giving her additional names. | record | draw no adverse
inference against her, in this regard or in any other for her silence. However, in my
view there is no evidence before this Court that could be said to lay a credible
evidential foundation that the accused had drawn up a second spread sheet or a
revised spreadsheet containing addition or “ghost” names that were not contained
within the attendance record for the relevant period based on information received
from Maile that was not included in the attendance register or known to Sita or
Taufa. Accordingly, whilst | suggested to counsel for the prosecution, Mr. ‘Aho,
that the absence of Mr. Maile might have diminished the Crown’s position had
there been such a foundation, | do not consider this is the case. Nor would it have
been consistent with the well-known practice of Tanoa concerning the need for the
recording of employees on attendance sheets still less their omission on a very
regular if not routine basis. To do so was to undermine the security afforded Tanoa
by the register. | accept the evidence of Taufa and Sita that distribution of wages
was not carried out with the use of a spreadsheet that include the accused’s name
and additional names. | infer that this can only have been because the accused did
not want them to know about the revised or additional spreadsheet that she had
created and had sent to Fiji because of the risk that they would appreciate
something was amiss as happened when Taufa first learned of the additional
spreadsheet and told Mr. Hunt about it leading to their inquiry.

65. | repeat that | have not drawn any adverse inferences against the accused
either for any alleged silence in the face of Mr. Hunt’s allegations for reasons |
have stated. | record that | accept that Mr. Hunt, as he said in his evidence, was
attempting to assist a known and formerly trusted employee in the correspondence
that was entered into and that for him this must have been a difficult time before a
complaint to the Police was made by Tanoa. | have taken all that Mrs. Tupou had
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submitted concerning the failure of the Crown to produce originals or other
documentation but aside from the fact that, in my view, the secondary evidence
was properly proven and admissible, | cannot see that the accused had suffered any
prejudice or been denied a fair trial in the non-production of the original attendance
registers sheets, signed spreadsheets, or the original cheque butts, and the
secondary evidence plainly evidenced her concerted pattern of the deceit over the
period.

66. I consider beyond reasonable doubt that the accused produced knowingly,
on 17 occasions between the 22nd May 2015 and the 11th December 2015 (as

finally particularized by the Crown in its schedule leading to the amendment of the
indictment and a claim of the theft of $23,039.00), false documents namely
spreadsheets with “ghost names” in them, and is guilty of false accounting as
alleged contrary to section 159(a) of the Criminal Offences Act.

67. I consider also that, during this period, beyond any reasonable doubt she
entered into this pattern of deceit so as to steal the proceeds of the inflated cheques
for wages that were drawn by Tanoa during this period. There can be no other
reason, in my view, why she should do this but to gain from the inflated wages
attributable to the false spreadsheets containing “ghost” names that had been
prepared by her for Fiji. Accordingly, | find beyond any reasonable doubt that,
being employed as an administration officer for Tanoa Hotels (Tonga) Limited, she
knowingly took the sum of $21, 299.00 (being the amount of $23,039.00 alleged
by the Crown as stolen for the indicted periods less the amounts deducted for the
reasons set out in para 23), which was the proceeds of cheques drawn by Tanoa to
meet wages and fraudulently or dishonestly and without colour of right applied this
to the use of another namely for her own use and enjoyment without the permission
of her employer Tanoa.

VERDICT

3]

Count 1 — theft — guilty
Count 2 — false accounting — guilty

She is convicted on both counts to await sentence.
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R v Fifita

Supreme Court, Nuku’alofa
Cato J
CR 103/2017

Sentencing — carrying Arms in public — suspended sentence

The accused returns to a nightclub armed with a .22 rifle and seeks to find and
shoot a bouncer who had previously removed the accused from the bar. The rifle
was not loaded but the accused had bullets in his pocket. The Judge thinks he was
drunk and had the gun to scare rather than intending to shoot.

Held

Starting point 3 years and 3 months. With mitigating factors the entire sentence
was suspended.

SENTENCE

1. The defendant, Hekisou Fifita, was charged on indictment with one count
of carrying arms with intent to commit an offence contrary to section 42(1) of the
Arms and Ammunition Act and a second count of carrying arms in a public place
contrary to section 44(1) of the Arms and Ammunition Act, particulars of which
was a .22 rifle and five .22 long rifle ammunitions. He pleaded guilty to both
charges at the earliest opportunity, on the 2nd October, 2017.

2. The Summary of Facts read that on or about the 6th August 2016, the
complainant was working as a security at the Nauti - Ruby’s Bar. The accused was
in that bar consuming alcohol and he was taken by the security out of the bar.
When he got outside the accused elbowed the complainant in the chest. The
complainant pushed him away. The complainant went back into the bar and the
accused went to his car in the parking area. He came back to the bar carrying a .22
rifle seeking the complainant to shoot. He got to the entrance of the bar and asked
for the complainant. A person ran by and managed to take the .22 rifle away from
the accused. The Police arrested him. The .22 rifle was said to be in good working
condition and .22 long rifle ammunition were tested and found to be in good
working condition. The accused had a licence for a .22 rifle and five .22 long rifle
ammunition. The accused is a first offender.
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3. When he first came up for sentence | was concerned at an aspect of the
Summary. | asked for additional evidential concerning whether the rifle was loaded
at the time and adjourned the sentencing. An affidavit was subsequently filed by a
Tongan Police Officer with 12 years’ experience saying that he had attended the
complainant, saw the accused struggling with another person over the rifle and he
had confiscated the rifle together with a magazine with 5 rounds of ammunition
that was found inside his pocket. Importantly, he said the rifle was not loaded.

4, The defendant, who is aged 48, in his probation report detailed a different
version of events involving his participation which appeared to me to have no
credible application to the summary which he had signed. It involved a suggestion
of his being involved in an earlier attack, then going to his office and laying a
complaint with the Police who followed him back to the Nightclub, there being
attacked again and remembering his rifle in his vehicle which he seems to say he
got for his protection. The defendant was represented by counsel Mr. Fili when he
entered his plea and signed the Summary of Facts. | dismiss any alternative
explanation he has given to his probation officer.

5. However, | am doubtful whether he had the gun to shoot the complainant
as the Facts read rather than to scare or threaten violence. He was charged with
being in possession of a firearm with the intention, the Crown particularised, of
attempting to assault the complainant to which he pleaded guilty and not to some
more serious crime of intended violence. The rifle | am satisfied at the relevant
time when intervention occurred was not loaded although | do not overlook he had
access to ammunition and had placed this in his pocket. Had it been loaded then
more serious consequences would have followed in terms of this sentencing as that
would have suggested an actual shooting was contemplated. | take the view that the
defendant acted out of character and became belligerent after having been removed
from the nightclub. | consider that he has had some difficulty himself in coming to
an understanding of his aberrant behaviour, that evening. | have no doubt his
judgement, however, was seriously affected by the liquor he had consumed
although he does not admit to an alcohol problem. There is no other reason for his
aberrant behaviour, or drunken bravado and | will address this in the sentence |
impose.

6. The probation report indicates that the defendant, who is a first offender,
in his forties, is married with five children. He came from a respected Tongan
family. Two of his children are pursuing tertiary education. His wife has a senior
position at Viola Hospital. He is a senior civil servant with tertiary qualifications
including a Masters in Business Administration. He has held senior positions at the
Ministry of Meteorology, Energy, Information, Disaster Management,
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Environment, Climate Change and Communications. He used to represent the
Ministry on some meetings overseas and to outer Islands. He is a man plainly who
has had a good education and had an important career in several facets of service to
the Tongan community.

7. That said, the offending in serious. The charge of possession of a firearm
with intent carries a maximum sentence of ten years imprisonment; the lesser
offence, 5 years imprisonment which are indications that Parliament plainly
viewed this kind of offending as serious. | inquired with both counsel what the
starting point should be. Mr. Fili submitted three years and the Crown about three
and half years imprisonment. | consider there being no sentencing comparable, a
sentence of three years and 3 months imprisonment is appropriate reflecting that,
although this is serious offending, it was in my view for reasons | have given
towards the lower end. If the weapon had been loaded or the complainant hurt as a
consequence of some use of the rifle that would have justified, in my view a higher
starting point.

8. By way of mitigation for his early guilty plea | allow him a reduction of
12 months, and a further six months for his good character and valuable work for
Tonga, and also | take into account his expression of regret albeit his alternative
view of the facts which | do not accept rather tempers that. In all I allow him 18
months discount by way of mitigation. The sentence of imprisonment for count one
carrying arms with intent to commit an assault | impose is one year and nine
months imprisonment.

9. I have decided to fully suspend his sentence. He is a first offender and has
been co-operative with Police and pleaded guilty at the first available opportunity.
Nobody was hurt in this incident. The defendant has plainly fallen from grace, no
doubt suffered some humiliation and | have no doubt has had difficulty in coming
to terms with his actions which | am satisfied were out of character, that evening.
A lengthy period of community work will be a significant imposition for him as the
retributive or punishment factor in this sentence and has been organized by
Probation with the defendant’s qualifications and experience in mind to benefit
Tonga. | further adjourned his sentence so that Probation could take steps to
facilitate this. They have done so and | am satisfied with the proposal which | set
out below. The terms upon which | fully suspend his sentence of imprisonment is
that;

a. He is placed on probation for the term of his suspension;

b. He is not to commit any offences punishable by imprisonment
for the term of his suspension;



[2018] Tonga LR R v Fifita 31

c. He is not to drink alcohol during the term of his suspension;
d. He is to undergo the following courses under the direction of
probation:

i A course on alcohol and drug abuse,
ii. A course on anger management;

e. He is to perform 140 hours community work under the direction
of probation and also under the direction and supervision of Mr. Andrew
To’imoana (Director of IT MEIDECC department). The community work
he may undertake in compliance with the order includes;

[E]

Conducting a survey on education standards in Forms 5, 6 and 7
to be analysed and reported;

Provide advice to students in villages regarding education and
educating them to set goals;

Provide advice to people in villages regarding security issues
when using Social Media and the Internet;

Provide Computer training skills to Civil Officers of the
Government;

Create a Computer Program to store records of the department.

10. Probation is to report to the Court at the conclusion of the required
attendance being 140 hours.

11. He is warned that a failure to perform the conditions of his suspension
may mean that he is required to serve the term of imprisonment imposed upon him.

12. On count 2, charge of carrying a firearm and ammunition in a public
place, | convict and discharge him.

13. The rifle and ammunition is forfeit.
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Nginingini v Nginingini and Ors.

Land Court, Nuku’alofa
President Paulsen
LA 16/2016

30 January 2018

Land law — Lease — Minister ’s duty to enquire if land occupied —

estoppel — remedies available if estoppel found — family dispute

Equity — an estoppel only imposes a personal restriction upon the

person against whom the estoppel operates and does not create

any interest in land — an equity might also arise against a third

party including a person who has acquired an interest from the
landholder (such as a mortgagee or lessee)

The Holder of a town allotment consents to Sosefo (his heir) building a house on
the town allotment and living there with wife and family for 15 years. Sosefo dies,
the land holder gives a long lease to his daughter who brings this action to evict
Sosefo’s widow. The landholder also purports to give his daughter the house
Sosefo built and paid for. The widow claims the long lease is invalid because the
Minister failed to check the land and the lessee is estopped.

Held

1.

Estoppel established; the Minister is to cancel the long registered lease,
the landholder is to take no steps to eject the widow.

Most often the Courts in Tonga, if they find an estoppel exists, have
granted claimants protection from eviction for a stated period of time. It
might be that in some cases monetary compensation is an adequate
remedy.

An estoppel only imposes a personal restriction upon the person against
whom the estoppel operates and does not create any interest in land.

If a claimant’s belief as to some interest or right over land was originally
created by a landholder, an equity might also arise against a third party
including a successor in title or a person who has acquired an interest
from the landholder (such as a mortgagee or lessee).

Knowledge in this context must include actual knowledge but also
knowledge that would have been acquired but for the shutting of one’s
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eyes to the obvious, or willfully and recklessly failing to make such
enquiries as a reasonable and honest person would make.

Cases considered

Tafolo v Vete [1998] Tonga LR 164

Ongolea v Finau [2003] Tonga LR 147

Pulu v Bloomfield [1974] Tonga LR 105

Alofi v Fine [1998] Tonga LR 24

Kalaisi v Maile & Ors [2017] Tonga LR 137

OG Sanft & Sons v Tonga Tourist and Development Co Ltd
[1981-88] Tonga LR 26,

Matavalea v Uata [1989] Tonga LR 101, 103

Schaumkel v ‘Aholelei anor [2013] Tonga (Unreported Court of
Appeal, AC 14 of 2012, 17 April 2013).

Re Montagu’s Settlement [1987] 1 Ch 264

Counsel for the plaintiff : Mr. S. Tu’utafaiva
Counsel for the defendant : Mrs. P. Tupou
Counsel for the first third party : Mr. ‘A. Kefu SC

No appearance for the second third party

RULING

The claim and the defences

[1] This is a family dispute. The plaintiff (‘Alisi) is the daughter of the second
third party (llaisa) and was the sister of Sosefo Nginingini (Sosefo). The first
defendant (Lupe) is Sosefo’s widow. Sosefo was, until his death, llaisa’s heir.

[2] The short background is as follows. llaisa’s town allotment is at
Kolomotu’a. With llaisa’s consent Sosefo built a house on Ilaisa’s town allotment.
For approximately 15 years Sosefo lived in the house with Lupe. They raised their
family there. Sosefo died and llaisa granted a 99-year lease of his town allotment
to ‘Alisi. He also purported to gift the house to her. ‘Alisi has demanded that Lupe
move out of the house and off the allotment. Lupe will not leave.

[3] ‘Alisi seeks an order evicting Lupe from the house and the allotment. She
relies upon her lease and her asserted ownership of the house.
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[4] Lupe denies the ‘Alisi owns the house. She argues that the lease is invalid
because the Minister failed to make adequate enquires before granting it, that
‘Alisi’s claim is time barred and that ‘Alisi is estopped from evicting her. Lupe
counterclaims for the cancellation of ‘Alisi’s lease.

The hearing

[5] After the first day of hearing Counsel advised me that they believed the
parties would settle. | adjourned the action part-heard in the expectation of
settlement. In September 2017 | was advised that the parties could not settle. |
referred the case to mediation. Still the parties did not settle. The trial resumed on
11 January 2018 and was completed on 12 January 2018.

[6] I heard evidence from “Alisi and Lupe and from a Land Registry Officer.
llaisa did not give evidence and has taken no steps.

Credibility

[7] I found Lupe to be a credible and honest witness. She was forthright in
her answers. By comparison | did not find ‘Alisi credible and her evidence was
neither compelling nor plausible in important respects. | also consider that she has
not acted honestly in obtaining the lease. In cases of conflict | prefer Lupe’s
evidence.

The facts
llaisa and Ana

[8] In 1995 llaisa (who is also known as Luani) was registered as the holder
of a town allotment at Tu’atakilangi, Kolomotu’a being 1628m? Deed of Grant
344/19.

[9] llaisa’s wife was named Ana. llaisa and Ana lived at Fatai and had 11
children. Sosefo was the eldest son and heir. From around 1980 llaisa took a
mistress at Ha’apai and lived with her. He has not at any relevant time lived on his
town allotment. Ana was employed as a maid for the Tu’ipelehake and when Ilaisa
went to live in Ha’apai she remained at Fatai.

Sosefo builds the house
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[10] In 1997 Sosefo was unmarried and working as a seaman. He wanted to
build a house on llaisa’s town allotment. He was the heir and had no land of his
own and must have expected to inherit his father’s land.

[11] Ilaisa allowed Sosefo to build a house on his allotment. 1 am going to
refer to this as ‘Sosefo’s house’ or ‘the house’. llaisa and Sosefo obtained a loan
from the Bank of Tonga for the purpose. The security for the loan included a
mortgage over llaisa’s allotment. This was registered on 8 January 1997. Sosefo
later obtained further advances from the Bank, also secured by the mortgage. The
Bank was fully repaid by Sosefo and the mortgage discharged on 8 July 2003.

[12] Sosefo’s house was built and largely complete by 1999. It is a four-
bedroom house of wooden construction with concrete foundations. It was clearly
intended to be a permanent structure. Sosefo alone organised and oversaw the
design and construction of the house. Sosefo made all the payments to the Bank
apart from some payments that were made by Lupe’s parents when he was
experiencing financial difficulties. llaisa made no payments to the Bank nor did
Ana, ‘Alisi or any of Sosefo’s siblings.

[13] Sosefo married Lupe in 1999. Following their marriage they were away
for three months before moving into Sosefo’s house. Sosefo and Lupe had four
children; three sons and a girl. Initially Lupe would move to her parents when
Sosefo was at sea. From the birth of their second child Lupe remained in the house
when Sosefo was at sea. Sosefo and Lupe regarded Sosefo’s house as their family
home and never had any intention to move from it.

[14] In 2009 Sosefo obtained a further loan from Westpac Bank of Tonga to
extend the house. This was also secured by mortgage registered on 11 February
2009. llaisa must have agreed to this further advance and mortgage. This advance
was also repaid by Sosefo but not discharged until 16 November 2015.

[15] It is not certain how much Sosefo borrowed from the banks to build and
extend the house. From the memorials endorsed on llaisa’s Deed of Grant the
amounts were in the order of TOP$90,000. There is a valuation of Sosefo’s house
before the Court of TOP$175,000 (on a replacement basis). It may well be that
Sosefo expended more than TOP$90,000 but for present purposes | do not think
anything turns on whether it was TOP$90,000 or more than that.

Ana moves her house
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[16] In around 2000, Ana’s services were no longer required by the
Tu’ipelehake. Her house at Fatai was moved to llaisa’s town allotment. Sosefo
paid the costs associated with moving the house and to make some renovations to
it. The physical labour was supplied by another relative. While the work was being
done Ana and some other family stayed in Sosefo’s house for around two weeks.
Ana then moved into her house along with three of her children. Ana lived in her
house until she died. Except on this one occasion Sosefo’s house was occupied
only by Sosefo, Lupe and their children.

‘Alisi’s circumstances

[17] ‘Alisi married in 1997. In around 1998 ‘Alisi travelled to New Zealand
with the Tu’ipelehake and prepared his meals. Upon her return to Tonga, she lived
with her husband’s family until they separated in 2005. ‘Alisi said that when
Sosefo built the house she and Ana and all the siblings moved into it and that it
was only later that the house at Fatai was taken down and moved for Ana to live in.
This cannot be correct. Sosefo’s house was largely complete by 1999. ‘Alisi was
overseas at the time and then later lived with her husband until 2005. In addition,
Ana moved her house from Fatai when her services were no longer required by the
Tu’ipelehake and she was told to leave. She left Fatai and moved her house
contemporaneously.

[18] ‘Alisi also said that she moved to live with Ana from 2005. | do not
accept that evidence either. She may have lived with her mother from time to time
but I am satisfied that after separating from her husband she lived with various
people. ‘Alisi only lived permanently with ‘Ana from around 2013, which was a
little over a year before her mother died.

Sosefo acquires a town allotment

[19] In 2010 Sosefo applied for and was granted a town allotment at
Kolomotu’a. The circumstances that allowed Sosefo to apply for the allotment are
not altogether clear but | am satisfied that when the allotment became available
Sosefo took the opportunity to acquire it for his second son and that he never
intended to live on the allotment. Sosefo was registered as the holder of the
allotment on 14 December 2010. Sosefo never moved to his town allotment.

Ana and Sosefo pass away

[20] Ana passed away in 2014 and since her death ‘Alisi and her children have
continued to live in Ana’s house.
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[21] Sosefo died on 23 October 2015. From his death Sosefo’s eldest son
became llaisa’s heir, entitled to succeed to his town allotment.

[22] A dispute arose between ‘Alisi and Lupe. My assessment is that ‘Alisi
was of the view that Lupe should move out of Sosefo’s house and to his town
allotment. Lupe made it clear that she was not going to move. llaisa was aware that
a dispute had arisen. Very shortly after Sosefo’s death he suggested to Lupe that he
might subdivide the allotment between Lupe and ‘Alisi but Lupe did not agree to
that. It is not hard to understand why, when her eldest son was the heir and entitled
to succeed to the entire allotment in due course.

The lease

[23] On 16 November 2015 (that is just a little over three weeks after Sosefo
died) llaisa agreed to grant “Alisi a 99 year lease of his town allotment. Following
receipt of the application for lease the Ministry did not carry out an inspection of
the allotment nor was Lupe consulted. The application for lease was processed by
the Ministry with unusual haste. ‘Alisi knew the case officer at the Ministry of
Lands which might explain this. Cabinet consent was obtained on 4 December
2015 and the lease was registered on 5 April 2016.

[24] ‘Alisi says that in addition to granting her the lease llaisa also gifted to her
the two houses (Ana’s house and Sosefo’s house). Lupe was not aware of the lease
until it was registered nor was she told that llaisa intended to gift the houses.
Sosefo’s house was built and paid for by Sosefo. The house was owned by Sosefo
and now forms part of his estate. llaisa could not have gifted Sosefo’s house to
‘Alisi.

Lupe claims Sosefo s town allotment

[25] On 7 March 2016 Lupe claimed her widow’s interest in Sosefo’s town
allotment. The application was granted on 17 March 2016. She has remained living
with her children in Sosefo’s house. She has refused to leave despite ‘Alisi
demanding that she do so.

Some conclusions on the facts

[26] It is ‘Alisi’s case that Sosefo built the house for the entire family
including llaisa, Ana, and all the sons and daughters and for other family members
to stay in when visiting Tonga. | have no hesitation in rejecting that assertion for
these reasons. First, in 1997 Sosefo was llaisa’s heir but had no land of his own. It
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is entirely logical that he would expect in due course to inherit his father’s land and
that he would want to build a house there for himself and for a future wife and
children. Secondly, Sosefo never sought any contribution from his parents or
siblings towards the cost of building the house nor did they make any contribution.
If this was intended to be a ‘family house’ you would expect the family to
contribute to it. Thirdly, apart from the one occasion when Ana was moving her
house from Fatai only Sosefo, Lupe and their children have lived in the house.
Fourthly, Sosefo’s house has just four bedrooms and it is not the house one would
expect Sosefo to build, had it been intended for the use of his mother, father, 11
siblings and all their families. Fifthly, the fact that Ilaisa offered to subdivide the
allotment after Sosefo’s death suggest he accepted that Sosefo built the house for
himself and his future wife and children.

[27] Mr. Kefu and Mr. Tu’utafaiva both argued that it is significant that Sosefo
had acquired his own town allotment. It was submitted that this demonstrated that
Sosefo did not in fact regard the house as his own and that he was not relying on
any promises made to him by llaisa and intended to move to his own town
allotment. | reject these submissions. Sosefo did not move to his town allotment
despite the fact that five years passed between 2010, when he acquired the
allotment, and 2015, when he died. He remained living in his house and | find he
never intended to move to his town allotment. Lupe said, and | accept her
evidence, that Sosefo acquired the allotment for his second son.

[28] For what reason then did llaisa grant ‘Alisi the lease? | find there were
two reasons. The primary reason was to provide ‘Alisi with the means to evict
Lupe and to take Sosefo’s house. The second reason was so that ‘Alisi could not be
removed from the allotment upon llaisa’s death should Sosefo’s son inherit the
land. ‘Alisi has no intention of allowing Lupe to remain on the land or in Sosefo’s
house. She has made so much clear by taking this action. When asked directly by
Mrs. Tupou if it is her intention to permanently take Sosefo’s house from Lupe,
‘Alisi answered obliquely ‘Currently when the 99 year will expire [the land] will
go back to the heir’. | expect that will be little comfort to Sosefo’s heir (and most
likely his heir also) who can never expect to physically occupy the allotment while
the lease remains.

Estoppel
[29] ‘Alisi has a registered lease and prima facie is entitled to possession of the

allotment unless Lupe can make out one of her defences. In my view this case falls
to be determined by an application of the law of estoppel.
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[30] The Tonga Courts have recognised a defence of estoppel to an action for
recovery of land (Tafolo v Vete [1998] Tonga LR 164, Ongolea v Finau [2003]
Tonga LR 147, Pulu v Bloomfield [1974] Tonga LR 105 and Alofi v Fine [1998]
Tonga LR 24 are examples). The principles of estoppel by acquiescence, with
which we are concerned in this case, descend from Dillwyn v Llewelyn (1862) 4 De
G F & J 517 and Ramsden v Dyson (1866) LR 1 HL 129 (see also Meagher,
Gummow & Lehanes, Equity Doctrines and Remedies 4" Ed at 17-075 page 560).

[31] In Tafolo (supra) the Court of Appeal referred with approval to this
quotation from Halsbury’s Laws of England [4"" Ed Reissue] Vol 27(1) at 33:

Equity recognises and enforces rights (sometimes referred to as ‘equities
of possession’ or ‘equitable licences’) so as to restrict the revocation of
licences to occupy or use premises which at common law would be
regarded as revocable. This restriction occurs where a person who is
occupying or using land has acted in reliance upon the representation or
the acquiescence of the person having a proprietary interest in respect of
that land. Where a person has established an express or implied licence to
occupy premises, the role of equity is supportive and supplementary, but,
if the legal relationship between the parties is such that the true
arrangement between them will be frustrated if they are left to their legal
rights and duties at law, an equity will arise notwithstanding that there has
been no agreement (so that there is no contractual licence), and
notwithstanding that the representation made or the belief which has been
acted upon is so imprecise as not to define the duration of the right to
occupy or use the premises; in such circumstances it is for the court to
determine what period of occupation or use is sufficient to satisfy the
equity. Such rights arise by operation of the principles of equitable
estoppel.

[32] In Inwards v Baker [1965] 1 All ER 446, 448-449 Lord Denning said:

“It is quite plain from those authorities that if the owner of land requests
another, or indeed allows another, to expend money on the land under an
expectation created or encouraged by the landlord that he will be able to
remain there, that raises an equity in the licensee such as to entitle him to
stay. He has a licence coupled with an equity....

It is an equity well recognised in law. It arises from the expenditure of
money by a person in actual occupation of land when he is led to believe
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[33]

that, as a result of that expenditure, he will be allowed to remain there. It
is for the court to say in what way that equity can be satisfied.”.

What creates the equity is the unconscionable conduct of the land holder.

In Willmot v Barber (1880) 15 Ch D 96, 105 Fry J said:

[34]

It has been said that the acquiescence which will deprive a man of his
legal rights must amount to fraud, and in my view that is an abbreviated
statement of a very true proposition. A man is not to be deprived or his
legal rights unless he has acted in such a way as would make it fraudulent
for him to set up those rights.

In Crabb v Arun District Council [1975] 3 All ER 865, 877 Scarman LJ

put the matter this way:

[35]

But it is clear that whether one uses the word ‘fraud’ or not, the plaintiff
has to establish as a fact that the defendant, by setting up his right, is
taking advantage of him in a way which is unconscionable, inequitable or
unjust. It is to be observed from the passage that | have quoted from the
judgment of Fry J, that the fraud or injustice alleged does not take place
during the course of negotiation, but only when the defendant decides to
refuse to allow the plaintiff to set up his claim against the defendant’s
undoubted right. The fraud, if it be such, arises after the event, when the
defendant seeks by relying on his right to defeat the expectation which he
by his conduct encouraged the plaintiff to have. There need not be
anything fraudulent or unjust in the conduct of the actual negotiations -
the conduct of the transaction by the defendant.

The court therefore cannot find an equity established unless it is prepared
to go as far as to say that it would be unconscionable and unjust to allow
the defendants to set up their undoubted rights against the claim being
made by the plaintiff. In order to reach a conclusion on that matter the
court has to consider the history of the case under the five headings to
which Fry J referred.

In Siasi Tokaikolo ‘la Kalaisi v Sione H. Maile & Ors (Unreported, Land

Court of Tonga, LA 19/15, 9 Nov 16, Paulsen CJ) at [106] | summarised the
relevant matters that are required to establish an equity as:
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@ An expectation or belief by person A that is encouraged by
person B as to the property of person B, such as that the property is or will
be the property of person A or that he has some other interest in it;

(b) Knowledge by person B of person A’s expectation or belief;

(© Some activity by person A in reliance upon his expectation or
belief such as the expenditure of money upon the property;

(d) The interest or expectation is one that person B could lawfully
satisfy;

(e) Encouragement by person B of the activities of person A or at

least knowledge of those activities with a failure to assert his title to the
property when they are adverse to it so that it would be unconscionable,
inequitable or unjust for him to rely upon his legal rights to defeat the
expectation encouraged by his conduct or lack of it.

[36] If the Court finds that an equity has been established it has considerable
flexibility as to the remedy it may grant. In Inwards (supra) Lord Denning noted
that it is for the Court to say in what way the equity will be satisfied. The effect of
the equity, and thus the remedy required to satisfy it, may differ at different points
in time. Most often the Courts in Tonga have granted claimants protection from
eviction for a stated period of time. It might be that in some cases monetary
compensation is an adequate remedy.

[37] This Court’s remedial powers whilst flexible are not unlimited. It cannot
grant relief which is contrary to some provision in the Land Act. Furthermore, as it
has been held that in Tonga an estoppel only imposes a personal restriction upon
the person against whom the estoppel operates and does not create any interest in
land. Any period of occupation that is granted to satisfy an equity should, in my
view, not exceed the lifetime of the landholder (OG Sanft & Sons v Tonga Tourist
and Development Co Ltd [1981-88] Tonga LR 26, Matavalea v Uata [1989] Tonga
LR 101, 103 and Schaumkel v ‘Aholelei anor [2013] Tonga (Unreported Court of
Appeal, AC 14 of 2012, 17 April 2013).

[38] In this case it is not the landholder who seeks to assert his legal rights but
‘Alisi as lessee. It is therefore necessary to consider the position of third parties. If
a claimant’s belief as to some interest or right over land was originally created by a
landholder an equity might also arise against a third party including a successor in
title or a person who has acquired an interest from the landholder (such as a
mortgagee or lessee).
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[39] A third party may be bound by an equity when (1) they have acquired
their interest with knowledge of the circumstances giving rise to the claimant’s
equity and (2) in the circumstances of the case it would be unconscionable for the
third party to assert his/her legal rights. In such a case the equity that binds the
third party is not derivative but operates directly against the third party.

[40] Consistent with well established principles of equity, knowledge in this

context must include actual knowledge but also knowledge that would have been

acquired but for the shutting of one’s eyes to the obvious or wilfully and recklessly

failing to make such enquiries as a reasonable and honest person would make (Re
Montagu ’s Settlement [1987] 1 Ch 264).

[41] In E.R. Ives Investment Ltd v High [1967] 2. Q.B. 379 the defendant had
made an agreement with the plaintiffs’ predecessors in title (W) that he would have
a right of way over W’s land in return for which he would not require W to remove
foundations of his building that encroached on the defendant’s land. The defendant
exercised his right of way and developed his land to make best use of it. The
plaintiffs acquired W’s land with knowledge of the right of way but asserted that
the right of way did not bind them as it was not registered. They sought an
injunction restraining the defendant from trespassing on their land and damages.
The Court of Appeal dismissed their claim and held that an equity arising out of
acquiescence bound not only the original landowner W but also the plaintiffs. Lord
Denning said at 394-395:

]

That gives rise to ‘an equity arising out of acquiescence’. It is available
not only against the Wrights but also their successors in title. The court
will not allow that expectation to be defeated when it would be
inequitable so to do

[42] One of the principal reasons that it would have been inequitable for the
plaintiffs to have defeated the defendant’s equity was that they were benefitting
from having their foundations on the defendant’s land but did not wish to bear the
burden of the condition on which that benefit was granted. Dankwerts LJ said at

400:

The plaintiffs bought the property subject to Mr. High’s equitable rights
and the property was so conveyed to them. They had full knowledge of
the situation, yet they continue to enjoy the benefits of the situation and
wish to deny Mr. High the benefit of what he was induced to do in
reliance upon the mutual arrangement. As long as the plaintiffs continue
to enjoy the foundations, they must accept the terms of that enjoyment.
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[43] It has been recognised in Tonga that an equity may bind a third party. In
Tafolo (supra) at 164 the Court of Appeal said:

Of course, if such an equity were to be made out here, it would prima
facie bind only the second respondent. But if it was shown that the first
respondent, as the holder of the legal leasehold estate, also had notice of
the appellant’s equity, he would also be bound.

[44] | would only add that in my view as the purpose of estoppel is to prevent
the unconscionable exercise of legal rights knowledge (in the senses | have
described) is not the determinant of what is unconscionable.

Discussion
[45] Lupe has made out her defence of estoppel by acquiescence. | base this on

my following findings of fact which satisfy all five requirements set out Tokaikolo
(see paragraph 35 above).

The existence of an equity

[46] llaisa was the registered holder of the allotment and entitled to allow
Sosefo to both build on it and occupy it for as long as Ilaisa was the holder. Ilaisa
allowed Sosefo to build his house on the allotment and encouraged and facilitated
the building of the house by allowing the allotment to be mortgaged as security for
Sosefo’s loans. The house was a permanent structure and could not be removed
without significant damage and cost. Neither Ilaisa nor any of the other family
members (apart from Lupe’s parents) took any part in building the house or
contributed to the cost of doing so. llaisa understood that Sosefo built the house for
himself (and for his future wife and children if he had them). Except on one
occasion, when Ana’s house was being moved from Fatai, only Sosefo, Lupe and
their children have lived in Sosefo’s house. Sosefo was expected to inherit the
allotment in due course and it was never contemplated that he would be asked to
move off the land. When Sosefo married Lupe she came to live on the land with no
complaint from llaisa or the family. Together Sosefo and Lupe raised their family
on the land for around 15 years and paid the loans used to build the house with
money that would otherwise have been available to them for other family purposes.
It would be unconscionable for Ilaisa to evict Lupe from the land.

[47] ‘Alisi is also bound by an equity and cannot assert her legal rights under
the lease because it would be unconscionable for her to do so. The
unconscionability arises from both her knowledge of the circumstances giving rise
to Lupe’s equity (specifically | am satisfied that when applying for her lease she
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was aware of all of the matters set out in paragraph 46 above) and from the fact
that the lease was given for the fraudulent purpose (certainly in equitable sense) of
defeating Lupe’s right to occupy the house and the land.

‘Alisi’s arguments

[48] Mr. Tu’utafaiva argued that there was no evidence of any representation
made by llaisa to Sosefo or Lupe to found an estoppel. We do not know what
words passed between Sosefo and llaisa but that does not matter. It is enough that
by his conduct llaisa created and encouraged a belief in Sosefo and Lupe that they
had rights over the allotment which it would be unconscionable for llaisa (and
‘Alisi also) to now resile from.

[49] Mr. Tu’utafaiva also submitted the house was built for the entire family
and was not the sole property of Sosefo. For the reasons | have already given |
reject that argument.

[50] The third and fourth arguments that Mr. Tu’utafaiva advanced were
related. He argued that if the house belonged to Sosefo it does not now belong to
Lupe but must be dealt with as part of Sosefo’s estate. He also argues that any
rights Lupe may have to the house cannot protect her from eviction from the land.
Both of these submissions are correct as far as they go but they do not go far
enough to assist “Alisi. It is enough for the purposes of this action that | find that
the house does not belong to “Alisi and whilst ownership of the house would not of
itself have protected Lupe from eviction ‘Alisi cannot evict her because she is
estopped from doing so.

[51] Finally, Mr. Tu’utafaiva argued that as Lupe is now the holder of Sosefo’s
town allotment she has no rights over llaisa’s allotment. This is incorrect. The fact
that Lupe has other land that she could possibly live on does not alter the fact that
it is unconscionable for ‘Alisi to now assert her legal rights under the lease. |
accept that this is a matter that 1 must consider in determining what is an
appropriate remedy.

Remedy

[52] I must now decide what remedy is required to satisfy Lupe’s equity. The
equity cannot be satisfied other than by allowing her to remain in her home on the
land. It is correct that Lupe has other land she could move to but at the cost of the
upheaval of her life and the lives of her children, considerable emotional distress
and financial loss. It would be unjust to require her to move. Lupe may remain
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living on the allotment for as long as she wants whilst llaisa is the holder of the
allotment.

[53] The more difficult question is whether justice also requires me to make an
order cancelling ‘Alisi’s lease. That the Court has this power is supported by
decisions such as Vai v ‘Uliafu [1989] Tonga LR 56 and Ongolea v Finau [2003]
Tonga LR 147. In Ongolea the Land Court cancelled the plaintiff’s deed of grant
and ordered the Minister to re-register only part of the land leaving an area of 30
perches for the uninterrupted occupation of the defendants.

[54] The lease was a device to evict Lupe and defeat her rights. The existence
of the lease is antithetical to Lupe’s continued occupation and might be dealt with
by Alisi or her successors (for instance by assignment or mortgage) in a manner
that defeats Lupe’s rights. | intend therefore to direct the Minister to cancel the
lease.

[55] It should not be thought that anything in this ruling is contrary to the
decision in Kioa v Kioa and Ors [2017] Tonga LR 429 which is authority for the
proposition that a landholder does not require his heir’s consent before granting a
lease of his tax or town allotment. In this case the lease is not being cancelled
because the heir’s consent was not obtained but because that is necessary to satisfy
Lupe’s equity.

[56] It should not be thought either that this ruling means that Alisi must
herself move off the allotment. Sosefo and Lupe have never enjoyed the exclusive
right to occupy the allotment. Lupe and ‘Alisi will need to find means by which
they can both live peacefully on the land.

Other defences

[57] It is not necessary for me to consider Lupe’s other defenses but I note that
the argument that the Minister owed a duty to make proper enquires before
granting the lease under section 56 of the Land Act has now been raised on two
occasions recently in this Court. It is within the Minister’s power to avoid such
challenges by undertaking a site inspection and making inquiries as to the use and
occupation of the land and the origins of any buildings on the land. | would
respectfully submit that the Minister should adopt that as his practice.

Result

[58] ‘Alisi’s claim is dismissed.
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[59] Lupe is successful in her counterclaim.

[60] The Minister is to cancel registered lease No. 8819 dated 5 April 2016.
[61] For as long as llaisa is the registered holder of his town allotment (Deed
of Grant 344/19) llaisa and ‘Alisi are not to take any steps to evict Lupe or her

children from the allotment or interfere with their occupation of Sosefo’s house.

[62] Lupe is entitled to her costs which are to be fixed by the Registrar if not
agreed.
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R v Tatakamotonga

Supreme Court, Nuku’alofa
CR 43/2017
2 February 2018

Criminal law — carnal knowledge — belief the girl was over 15 —
no reckless indifference to her age

A boy 18 is accused of carnal knowledge of a girl 14 years and 3 months old. Both
were at school but he didn’t know what year she was in nor did he ask her age
before consensual intercourse. The girl arranged the meeting by text and was at
least as keen as the accused. The Accused said he thought the girl was old enough
for sex but didn’t think much of it because she looked older. The complaint to
Police was made when she was 6 months pregnant.

[E]

Held

1. Not guilty — Prosecution fails to disprove the defence to honestly and
reasonably believe the complainant was over age;

2. The Prosecution must disprove the defence beyond reasonable doubt but it
is sufficient for the prosecution to establish recklessness or indifference to
the age.

Cases considered

R v Mafoa CR122/2002 unreported
R v Vakaloa CR 63/2007 unreported

Statute considered
Criminal Offences Act s 121(2) s 123

Counsel for the Prosecution : Mrs. Langi
Counsel for the Defendant : Mr. Niu

VERDICT

1. The accused, Sione Tatakamotonga, was charged with one count of carnal
knowledge of a young person under the age of 15 contrary to sections 121(2) and
123 of the Criminal Offences Act, particulars of which were that, in or about the
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month of August 2016 at Lapaha, he did carnally know A, a young person under
the age of 15, when he inserted his penis into her vagina.

2. The Crown called two witnesses, the complainant and a Police officer
who had conducted a record of interview with the accused. The complainant, A,
gave evidence that she was born on the 27th May 2002, and her birth certificate
was produced in evidence making her about 14 years and 3 months old at the date
of the offending. She said that she had first met the accused when she went to a fair
at Tatakamotonga that belonged to her uncle. He had asked her what her name was
and had, she said, asked for her phone number. She said that she did not have a
phone and gave him her mother’s phone. She said that night, which was a Friday,
he had texted and her mother had asked who it was. A told her that she did not
know. Again, he texted the next day and again she admitted that she had lied to her
mother and said she did not know who it was. She said when they were about to
sleep she took her mother’s phone and texted the accused and told him not to text
her mother’s phone. She did, however, tell the accused where she lived and agreed
that they should meet at her place after he had run some errands, that evening. The
accused came to her residence. She said she asked him to leave because her parents
might see them but he stayed an asked her to come outside.

3. She said that she went and sat with him. He had grabbed her before she
had sat down and had kissed her and then they had kissed. He then asked her to
have sex and she said that she was too scared. He said if she loved him, to do as he
said. She said that he had pulled her over to a tree and took off his shirt which he
put on the ground so that, he had said, she could lie on it. He then said that she
should lie down. She said she was scared and he told her again that if she loved
him she should do what he asked. She said that she lay down and she took her
pants off when he asked this of her. He took off his pants and they had intercourse.
She told him it hurt and he told her to lie still. She told him enough when he
continued copulating and that it hurt. He said to lie still once his penis goes inside
her and that everything would be fine. She said they had sexual intercourse and
then he got up, put his pants on and left.

4. She said that she had been at school at the time, in form 3. She admitted
that she had not spoken with the accused about her age and nor had there been any
discussion about what school or form she was in. They had not made arrangements
to meet each other again. She did not meet with him or sleep with him again. She
said she saw blood on her pants and underwear after having intercourse. She said
that she had not slept with anyone else before or since. She confirmed that he had
not asked her age, what form she was in at school or to be his girlfriend. As a
consequence of the intercourse she became pregnant and appreciated that this was
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so after about six months. She did not tell the accused. She and her family went to
the Police station and made a complaint when she was about six months pregnant.
Later, she gave birth on the 23 April 2017 to a child who died. The accused, she
said, did not contact her until after the birth.

5. She produced in evidence a blown up black and white photograph of her
at the fair from her uncles’ phone. She also admitted to touching the accused’s
stomach when they were kissing.

6. Detective Vea gave evidence and produced a record of interview taken
from the accused on the 3™ February 2017 before he was charged. The accused
gave his date of birth as 8" April 1998 making him about 18 years and 4 moths at
the time of the alleged incident. He said he lived with his aunt and helped out with
her business. He said in September 2016 he was at ‘Apifo’ou College. He said he
lived close to the Fotu hall in Tatakamotonga (near Lapaha) where he admitted to
seeing the accused at the fair. He said that had occurred on a Friday in the month of
August. 2016. He said that she had asked him where he lived and he told her he
lived at Mu’a and she had said that she was from Lapaha. He said that she had
asked for his phone number which he gave her. He said after that he went to clean
up the community Police office. He said he went home and came back later to the
fair. He talked with A. He was asked by Detective Vea how old he thought A was.
He said “about 17, may be”. He said that A had told him she would text him. He
said that he had not asked her to be his girlfriend or whether she went to school. He
was asked, “Sione with your experience and knowledge that you have given that
you were also still at school, how old would you think [A] to be and in what form,
and had replied, “Yes | thought she would be still at school may be in Form 5”. He
said that the next day, A had texted his phone from she had said her mother’s
phone. That had been around 9 in the morning. Later, he came home after helping
with his aunt’s business in town and found a text from A, at about 9pm. He then
went and drank kava with the community Police and received another text. A, he
said, asked whether he was coming over and gave him directions as to where she
lived. He had walked over to her home. She was awake. She had said she was the
only one at home with the girls. He said only A was awake when he arrived. He
said she had told him she had a boyfriend in Vaini which A had denied in cross-
examination. She had asked him if he had a girlfriend and he said he did not. He
said she leaned over and they kissed. They were sitting together and she had started
talking dirty. By this, he said that she had asked whether he had gone with any girl
and he had told her no. He said she lay towards him and he felt horny. He said that
she had said to go and sit under a tree which was at the back of their house. She lay
down. She took off her pants and underwear and he took off his clothes. That was
about midnight. He said they kissed and had sexual intercourse. He was then asked
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(question 85 of the record of interview) “Did you know Sione when you looked at
[A] that she was still a young person under the age of 15?” and his response was
“yes”. He was then arrested and charged with carnal knowledge of a girl under 15.

7. In response to the charge, he said the charge was true. He then made a
statement under caution in which he said that he was remorseful over what he had
done to the complainant. The reason he said that he had done this to her was
because he did not know she was underage. And they had both consented.

8. Under cross-examination from Mr. Niu, detective Vea admitted that there
were inconsistencies in the answers provided by the accused in Question 32, when
the accused had said he thought that she was 17 or thereabouts, and section 85 in
which the detective had asked him whether he knew when he looked at her that she
was still a young person under the age of 15, and his answer in his voluntary
statement that he did not know she was underage. Mr. Niu asked what he, detective
Vea, took to be his answers, did he know or did he not know she was underage?
Detective Vea said in response to this question that he did not know. Later,
detective Vea said, “That is the truth. | should have questioned him again
especially when it came to the last question but I did not manage it, but the truth is
I should have revisited the question. Later, when shown the blown-up photograph
of the accused he said that she could be 14 or she could be 15.

9. The accused gave evidence and said that he helped his aunt in the markets
as a delivery man. He confirmed much of what he had said in his record of
interview concerning meeting the accused and said that he had been part of the
town Police. He said of the exhibited photograph of A that he recognized her as
wearing the clothes that day and that he estimated her age as 17 when he met her at
Fatu market. The accused answered he did not understand the answer he had given
to question 85 which Mr. Niu translated as “You knew Sione looking at A she is
not 15, to which he had replied yes.

10. Mrs. Langi cross-examined the accused and he had agreed that he had not
asked A about her age or school. He also agreed with Mrs. Langi that was not
really important to him. He maintained it was A who had texted him. It was put to
the accused that he had wanted to have sexual intercourse with A and he did not
care about anything such as age and that was it. He responded yes.

11. In re-examination by Mr. Niu who asked what he meant when he said it
was not important to him, he said I did not know her very well. He maintained he
did not want to ask about her age because he did not know her at the time. He said
that he did not know it was a crime to have carnal knowledge of a person her age.
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He said in answer to a question from Mr. Niu “when you saw A did you think she
would be of the age that is allowed to have sex with or not have sex, and he
answered “type of age where she is allowed” and he again maintained he thought
she was 17. He added the things that caused him to think this was her attitude to
him, the fact she talked dirty and her appearance. He said the way she looked he
could see that she was a girl of 17 years of age. | asked him was there any stage
when you were troubled or concerned that she might be too young for sex. He
replied “No, the way | looked at her she had been older”. | asked him “so you are
saying that night, she looked sufficiently old in your mind, and answered yes. Then
| asked him “Ok to have sex with”, and he responded yes.

Ruling

12. The Crown has to prove beyond reasonable doubt under section 121(2) of
the Criminal Offences Act that the accused carnally knew A on the month of
August, 2016 as alleged, and that she was at the time under 15. The section is silent
concerning any defence that the accused believed her to be over 15, but this can be
inferred from section 123 which states that consent will be no defence to such a
charge but only precludes a defence of belief that a child is over the age of capacity
to have sexual intercourse in relation to an offence under section 121(1) which
relates to a child under the age of 12.

13. In some jurisdictions a belief as to age is defined by statute. That is not
the case in Tonga. Parliament seems to have accepted, however, that a person who
honestly and reasonably believed the complainant was over the age of 15 could
advance this as a defence or the prohibition would have been extended to offences
under section 121(2). | note the section refers to a person who merely honestly
believed this was the case. | observe that in two unreported cases referred to by
Mrs. Langi, R v Mafoa CR122/2002 Ford J and R v Vakaloa CR 63/2007, Andrews
J on the application to the former section 124 of the Criminal Offences Act relating
to indecent assault the Courts considered it was open to the defence to raise the
issue of honest belief that the complainant was above the age where she could not
be regarded in law as capable of giving her consent (at that time 16, now 15). In
those cases, both Judges relied on English cases and common law. In R v Mafoa
Ford J referred to B (a Minor) v DPP [2000] 1 All ER 833 where the House of
Lords had ruled that the accused was entitled to be acquitted if he held an honest
belief that the complainant was 14 years or over. Ford J noted that one of the issues
raised by Crown Counsel against such a defence was that it would be difficult for
the Crown to disprove the defence. Lord Steyn, however, observed,;

“In my view, counsel has overstated the difficulties, recklessness or
indifference as to the existence of the prohibited circumstance would be
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sufficient for guilty. And in practice, the Crown would only have to
shoulder the burden of proving that the defendant was aware of the age of
the victim if there was some evidentiary material suggesting the
possibility of an honest belief that the child was over 14”.

14. Ford J held in Mafoa, that the Crown was not able to disprove on the
evidence the defence of knowledge of age and the prosecution failed. In Vakaloa,
Andrew J considered however rejected this defence where the accused was 29 and
the complainant 14. The accused, Andrew J considered, at the least had been
reckless and indifferent to her age. The accused, in that case, was still a school girl.
The accused knew she had been avoiding school, that she had her school uniform
with her and that she needed to change back to her uniform in order to be able to
go home and avoid her parents learning that she had been expelled. Andrew J
considered that the accused had been reckless or indifferent to her age and he was
not satisfied that he held an honest belief that she was over 16.

15. In this case, | am satisfied that the accused has discharged an evidentiary
burden sufficient to require the Crown to negative beyond reasonable doubt the
accused’s belief that the complainant was old enough to have consensual sexual
intercourse. He, in his record of interview, had first told the Police officer when
interviewed several months after the incident that he believed her to be about 17.
He stated after he was charged in his voluntary statement that he would not have
had sexual intercourse had he believed that she was under age. | was concerned
with what | considered was a leading question when the accused answered yes to
Question 85. | formed the view during the quite lengthy observation of the accused
that he was a retiring and rather simple person and, in these circumstances, there is
a risk that leading questions may elicit answers that are unreliable. For the same
reason, | approach the answer yes, he gave Mrs. Langi when she suggested to him
he was interested in having sexual intercourse and did not care about age, as
evidence of indifference to age.

16. I have not found this issue easy to resolve. However, the accused was
only 18 at the time of the incident. | do not consider him a particularly worldly or
experienced youth as | have said, having viewed him in the witness box for some
time. He was not, like Vakaloa, a mature man of 28 with knowledge that the
complainant was a schoolgirl who had troubles and was vulnerable. | consider that
the complainant was as keen to have sexual intercourse with him as he was with
her although she might have expressed some diffidence in her evidence about this.
They had both plainly felt an attraction to the other or matters would not have
progressed as quickly as they did. They were both young people and whilst he was
older than her, that factor here was not to my mind of such a disparity that it would
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require him to make inquiry. Nor does the appearance of the complainant in the
photograph taken at the time (who appears well presented and not in school
clothes) appear so at odds with the appearance of someone over the age of 15 or
even older as the accused suggested she was. | am satisfied that he did not know
she was at school. An insight into his experience in this area | considered was his
description of her “dirty talk” as her questioning him as to whether he had sexual
relations with another. | did not find him a witness that | could reject as clearly
dishonest when he said that he believed her to be older than she was and of an age
to have carnal knowledge.

17. I accept that he probably had no knowledge of the relevant age of consent
of carnal knowledge. Whilst ignorance of the law cannot assist him, unless there
exist, in my view, circumstances or factors which should have led him, if he were
honest, to make inquiry as to her age, his assertion of a belief that she was old
enough to lawfully have carnal knowledge should be accepted. Recklessness or
indifference, depends as Andrew J recognized in Vakaloa on an appreciation by an
accused that circumstances exist which call for him to inquire as to the age of the
complainant before proceeding to have consensual intercourse.

18. I have considered all the evidence on the issue of age. Age can be
deceptive. | am left in a reasonable doubt on this issue and accordingly, the Crown
had not discharged its onus of proof. | also note that my reasoning would be the
same should a higher standard than honest belief be required, that is one that is
based on reasonable grounds. | consider his belief was in the circumstances based
on a reasonable foundation, for the reasons | have given and he should be
acquitted.

Verdict

Not guilty. The accused is discharged.
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Pekipaki v Fifita

Land Court, Nuku’alofa
President Paulsen
LA 4/2017

5 February 2018

Land law — allotment holder becomes US citizen — loses right to
hold — resumes Tongan nationality — Minister re-grants the
allotment to him and he seeks to evict niece who resided on and
developed the land for 40 years — Minister erred

A town allotment holder lives 40 years overseas and becomes a US citizen and thus

8]

loses the right to hold the allotment under the Nationality Act. The holder then
returns to Tonga, becomes a Tongan national and re-applies for the allotment (as
does niece’s grandson) and the Minister grants it. The holder then brings this action
to evict the niece who has lived 40 years on the allotment and developed it. The
niece also rented a building to a restaurant company. The allotment holder did not
live on the land for 48 years and had lost the right to hold the allotment 36 years
ago.

Held

1. Minister’s decision to remove niece was wrong because he failed to make
reasonable enquiries, denied her natural justice by not seeking her views,
mistook facts and failed to consider niece’s grandson’s application.

2. To avoid such injustice the Courts have consistently recognised and
upheld the rights of long-term occupants of land.

3. The registration of the allotment is cancelled and the Minister is directed
to make a fresh decision.

NB This decision was upheld by the Court of Appeal in unreported case
AC/6 of 2018 on the 18™ of September 2018.

Cases considered

Tafa v Viau [2006] Tonga LR 135

Naulu v Tupou ors [2016] Tonga LR 163

Pahulu v Mottini & Anor [1996] Tonga LR 253
Hakeai v Minister of Lands [1996] Tonga LR 142
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Vaea v Minister of Land and Fetu’ufuka [1974-1980] Tonga LR 13

Statute considered
Nationality Act

Counsel for the plaintiff : Mr. D. Corbett
Counsel for the first and second defendants : Mr. S. Tu’utafaiva
Counsel for the third party : Mr. A. Kefu SC
RULING

The claim and counterclaim

[1] The plaintiff (Sifa) was the holder of a town allotment at Fanga. Sifa has
lived most of his life in the United States and in 1982 became a citizen of that
country. He thereby lost his right to hold his allotment. The first defendant
(Lanuola) is Sifa’s niece, and she has lived on the allotment for 40 years and has
developed it. She rents out a building to the second defendant (APT) as a
restaurant. Sifa has now been re-admitted as a Tongan national. Both Sifa and
Lanuola’s grandson applied for the allotment. The Minister granted Sifa the
allotment. Sifa commenced this action to evict Lanuloa and APT. Lanuloa
counterclaims for the cancellation of Sifa’s registration on the grounds that the
Minister failed to make proper inquiries, observe natural justice and avoid obvious
mistakes when re-granting the allotment to Sifa.

The pleadings

[2] Sifa’s statement of claim included a number of causes of action which
were abandoned. Sifa’s claim now solely rests on the basis that as the registered
holder of the allotment he is entitled to possession of it from Lanuola and APT.

[3] I should mention at this juncture that APT is incorrectly described and is
in fact an incorporated company called Asia Pacific Trading Company Limited.
Counsel should take more care in naming parties.

The witnesses
[4] | heard evidence from Sifa, Sifa’s brother-in-law Makihele ‘Unga

(Makihele), Lanuola and Fataua Halatanu, a Senior Lands Officer. APT did not
call any evidence.

[5] On some matters Sifa and Lanuloa gave conflicting evidence. | found Sifa
to be an unreliable witness. He had forgotten important matters or was mistaken as
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to when they occurred. With the passage of time, he denied knowledge that he
must previously have had, such as that he was aware by at least 2008 that he had
lost his allotment. Lanuola had a better and detailed recall of events and | found her
to be a direct, plausible and, in the main, reliable witness. In areas of conflict |
prefer Lanuola’s evidence.

The facts

[6] Sifa was born in 1942 and grew up in Tonga. He was promised an
allotment of Government Land at Fanga. The allotment was swampy but in around
1969 Sifa built a house on it. At that time the Minister would not grant allotments
until they had been built on. In 1971 Sifa was registered as the holder of his town
allotment. It was 1R 20.3P being Lot 23 Plan 724 and Deed of Grant 188/55.

[7] By this time Sifa had already left Tonga for the United States. Sifa has
lived in the United States since 1970. He married there and has two daughters and
two sons.

[8] In the years between 1970 and 2005 Sifa had little, if anything, to do with
his allotment. He said he visited Tonga in 1972 and 1973 and again in 1985 but
there was no evidence that he did anything with his allotment.

[9] In 1978 Lanuola began living on the allotment. Sifa said that Lanuloa
moved onto the allotment because he gave his sister (Lanuola’s mother), Pulonga
Tangi, permission to live there on the condition that upon her death all of her
children would vacate. Lanuola said that she was asked by her aunt and Sifa’s
sister, ‘Amelia Tongilava, to look after the allotment. | prefer Lanuola’s evidence
as Pulonga Tangi never lived on the allotment.

[10] Lanuola has been living on the allotment with members of her family for
an uninterrupted period of 40 years. When Lanuola first moved to the allotment she
took with her a child of her first marriage. Later she remarried and lived there with
her second husband. They had at least one child. Lanuola remained on the
allotment after her second husband died. She now has her grandson and his mother
living with her.

[11] On 27 May 1982 Sifa became a citizen of the United States of America.
Under the Nationality Act, he thereby lost his right to hold his allotment. He was
not aware of that at the time.
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[12] Sifa said under cross examination that he first asked Lanuola to vacate the
allotment in 1985. Lanuola said that she was first told to vacate the allotment in
2005 and was given time to do so. | prefer Lanuola’s evidence. Sifa was clearly
confused about dates substituting 1985 and 2005 on a number of occasions.
Furthermore, he made no mention of telling Lanuola to vacate in 1985 in his brief
of evidence or his evidence in chief and only mentioned it in cross-examination.
Sifa returned to Tonga in 2006, 2007 and 2008 and also told Lanuola that he
wanted her to move from the allotment on those visits.

[13] Lanuola has developed the allotment in three ways. First, she filled part of
the allotment with rocks so that it could be built on. | accept that Sifa had also
filled some part of the allotment when he built his house. Since Lanuola has been
on the allotment, a number of buildings (a house, restaurant and furniture shop
(now removed)) have been built and Lanuola would have had to do substantial
filling work. Lanuola’s evidence that she filled ‘most’ of the allotment, however, is
an exaggeration as half of it is still swamp. That said, Sifa acknowledged that
filling had been done. Sifa also said that his wife had sent money to Makihele to
fill the land in around 2007 but | do not accept that as Lanuola was on the land,
there was no specific reason to fill the allotment at the time and Makihele said
nothing about it in his evidence.

[14] Secondly, Lanuola built a restaurant using her own materials and at an
additional cost of around TOP$10,000. Sifa accepted that Lanuola owned the
restaurant.

[15] Thirdly, with assistance from the LDS Church, Lanuola built a house on
the allotment after Sifa’s house was blown down in Cyclone Hina. Lanuola said
that this house cost her about TOP$10,000. Sifa says he owns the new house. | find
Sifa’s position difficult to accept because his house was totally destroyed, he had
already lost any right to the allotment upon which it was built and he had nothing
at all to do with building the new house. It is enough that | find that the house was
built with assistance from the LDS Church, that it is likely Lanuola incurred some
of the costs and that Sifa was not involved at all.

[16] Between December 2007 and March 2008 there was correspondence
between Mr. Laki Niu, acting for Sifa, and Mr. Masao Paasi, acting for Lanuola
and her husband. This resulted in Lanuola agreeing to vacate the allotment by 29
March 2008. Lanuola was unaware that Sifa had lost his allotment in 1982. Sifa
has alleged that Lanuola obtained a copy of his United States passport by deceptive
means and provided it to the Minister of Lands to cause the Minister to cancel his
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registration. Lanuola denies that and | accept her denial. There is nothing at all to
suggest that Lanuola was involved.

[17] In around January 2008 Lanuola become aware, from a neighbour, that
Sifa was a citizen of the United States and could not hold an allotment for that
reason. In February 2008 her son, Sioeli Kulu, applied to the Minister for the
allotment.

[18] On 25 February 2008 Sifa and his wife met with the Minister of Lands,
Hon. Tuita. There is a record of the meeting which suggests that it was Sifa who
made an approach to the Minister because of concern about the effect of his foreign
citizenship. Hon. Tuita told Sifa that he was cancelling his registration. He also
told Sifa that he and his wife could apply for a lease of the allotment. It is recorded,
and | accept, that Sifa asked the Minister what would happen if he was re-admitted
as a Tongan national and Hon. Tuita told him that he would cancel the lease and
re-grant him the allotment. The Nationality Act was amended in 2007 to allow any
person who had ceased to be a Tongan subject prior to the amendment to be re-
admitted to Tongan nationality.

[19] Sifa said that following this meeting he did not understand that he had lost
the allotment. | do not accept his evidence. There was nothing else he could have
taken from the Minister’s advice that he was going to cancel his registration.

[20] Sifa also denied that he applied for a lease of the allotment as the Minister
suggested. It is unlikely that Sifa would not have acted on the Minister’s advice
because he wanted the allotment for his sons. In addition, the evidence of Mr.
Halatanu was that the Ministry has a record of documents received in 2008 and
2009 relating to a request by Sifa to lease the allotment. The documents themselves
cannot be found. I find that Sifa did apply for a lease.

[21] Consistent with the fact that the Minister had two applications before him
for the allotment (Sifa for a lease and Siceli for a grant as his town allotment) in
2009 Lanuola and Sifa attended a meeting with Hon. Tuita. Lanuola said that
Sifa’s wife and son were also present along with a Lands Officer called Maka. Sifa
denies that his son was ever present at such a meeting but nothing turns on that.
There is no record of the meeting but both Lanuola and Sifa referred to it and to a
discussion about subdividing the allotment. Lanuola said that the Minister made a
decision to subdivide the allotment and that Maka recorded everything in a red
book. Sifa said that the Minister only said that he would see if the allotment could
be subdivided.
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[22] | find that the possibility of subdividing the allotment was discussed at the
2009 meeting and that later Hon. Tuita did decide to subdivide the allotment with
the intention that one half would be granted to Sioeli as his town allotment and one
half to Sifa by way of lease. There is no written decision to that effect but | base
my finding on the following facts.

[23] First, the Minister was faced with competing claims for the allotment
from Sioeli and Sifa which the meeting of 2009 was likely called to resolve. The
subdivision of the allotment was a logical way to do so.

[24] Secondly, both Sifa and Lanuola agree that the subdivision was discussed.
Following the meeting both Lanuola and Sifa met at the allotment on different
occasions with Maka to discuss the subdivision. That is likely to have been to
assess the allotment for subdivision on the direction of the Minister. The Minister
did not call Maka to dispute Lanuola’s evidence that Hon. Tuita decided to
subdivide the allotment although Maka is still employed by the Ministry. Mr.
Halatanu confirmed that the allotment can be subdivided.

[25] Thirdly, Lanuola said, and | accept, that she repeatedly checked with the
Ministry about progress with the subdivision and that in 2013 she was told by the
Minister’s secretary that the Minister had decided to subdivide the allotment.

[26] Fourthly, on 12 June 2013 Sifa wrote to the Minister stating that he had
heard that Hon. Tuita had approved the allotment for subdivision. Sifa said that
although he signed the letter he was ill at the time, that it was written by his wife’s
cousin and he did not accept its contents. | do not accept his evidence as Sifa also
acknowledged that he read the letter and understood its contents before signing it.

[27] Fifthly, Sifa met with Hon. Ma’afu on 17 August 2016 and it is recorded
that the Minister asked Sifa if he wanted the allotment subdivided. In the context |
find this was a reference to Hon. Tuita’s intention to subdivide the allotment.

[28] In 2012/13 Lanuola made arrangements with APT to rent the restaurant
from her. APT pays a monthly sum for rent but gave no evidence about what other
terms are agreed or the amount of any investment APT has made in the building.

[29] In around 2015 Lanuola’s first husband died and Sioeli Kulu succeeded to
his town allotment. Sioeli was no longer entitled to claim the allotment. After
Lanuola had taken advice from Mr. Halatanu her grandson, Kelepi Tangi Jnr,
applied for the allotment on 8 June 2016. The survey fee was paid but the
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application was not processed as Mr. Halatanu was aware of the dispute between
Lanuola and Sifa.

[30] On 17 August 2016 Sifa met with Hon. Ma’afu. There is a record of the
meeting. Sifa complained that Lanuola had not moved from the allotment. He said
that although Lanuola claimed that she had filled the allotment he had done so. He
said he owned the house. Sifa referred to the correspondence between Mr. Niu and
Mr. Paasi in 2007/2008. The Minister called for the correspondence and said °...|
will not grant a part of this allotment until this is ready and then it will proceed”.
This was the meeting at which the Minister asked Sifa if he wanted the land
subdivided and Sifa said he did not. His reason was that he had two sons who he
wants to inherit the allotment.

[31] Sifa was re-admitted as a Tongan national on 26 September 2016. On 28
September 2016 he applied to be re-granted the allotment.

[32] On 12 October 2016 Mr. Halatanu conducted a site inspection and he
prepared a site inspection report that same day. The site inspection report reads:

FIELD INSPECTION REPORT

Applicant - SIFA PEKIPAKI

Location - KOLOFO’0OU

Land Matter - CLAIM FOR AN ALLOTMENT
Time/Date - 4:00pm 12.10.2016

According to the inspection | conducted today, there is a wooden house
(hurricane house) where Lanuola lives and a Chinese restaurant.

Lanuola said that the house is the substitute of Sifa’s house which was
situated there and it collapsed in the cyclone in the 1980s. The hurricane
house was built by donors.

Lanuola said that the restaurant also belongs to her but is rented by the
Chinese.

Almost half of the allotment is swamped and is very disgusting because it
is used as a rubbish dump.

Lanuola said that her eldest son Sioeli Kulu first claimed the allotment but
because he was heir to an allotment in Kolomotu’a (Reg. 16.1.1920) and
Kelepi S. Tangi is her grandson whom they reside with.
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Signed
12.10.2016
[33] On the same day the Minister met with Sifa and Lanuola. He advised

them that he was granting Sifa the allotment. Mr. Halatanu took minutes of the
meeting which read as follows:

Appointment Bk 9 Folio 2

12/10/2016 SIFA  PEKIPAKI & LANUOLA FIFITA -
KOLOFO’0OU

6/10/2016

Ma’afu - Lanuola what are you to Sifa?

Lanuola - He is my uncle.

Ma’afu - Sifa you had registered this allotment and it was

cancelled because you were naturalized and now you have been
readmitted to becoming a Tongan National and as | understood it, there
was an attempt to try and make you two agree and it couldn’t but because
Lanuola lives there and her son was going to claim it but an allotment has
already been transferred to him at Kolomotu’a (Longolongo).

Sifa - I have come many times to my allotment after it was
lost and | couldn’t because of what Lanuola has done.

Lanuola - The allotment has already been lost and because | live
there.

Ma’afu - Why do you hold on to the allotment of your uncle?
Lanuola - I am attached to the allotment as it has been more than

30 years to which | have lived there and | had already asked Sifa to give
the allotment to me.

Ma’afu - What was the reason you had moved to the allotment
after Sifa had registered it?

Lanuola - I was meant to watch over the allotment.

Ma’afu - Your hushand doesn’t have an allotment?

Lanuola - No
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Fataua - Her son’s allotment at Kolomotu’a.

Ma’afu - You had an opportunity during Tuita’s time and you
tried for your son but the allotment was already transferred to him the
allotment at Longolongo and as it stands, | think to return the allotment to
Sifa and your uncle and he has been readmitted as a Tongan national and |
am of the opinion to return the allotment to Sifa and if you are not
satisfied with this then it is best to continue to Court but this is my
decision.

[34] Lanuola did not accept that the minutes were accurate. She denies making
the comments attributed to her and said that she never had an opportunity to
explain her position. Mr. Halatanu is an experienced Lands Officer who has
appeared before the Court many times and | have found him to be reliable. I accept
that the matters referred to in the minutes were discussed.

[35] On 25 October 2016 the Minister issued a savingram directing that the
allotment be surveyed and registered to Sifa. For present purposes the relevant
parts of that savingram read as follows:

This allotment is number 23 on Plan 724 and the area is 1r 20p and it was
registered by this person on 01.07.1971 and the registration was made
void on 25.02.2008 because this person was naturalised as a foreigner. He
was re-admitted as a Tongan on 26.09.2016, and he had lodged an
application claiming this allotment and | grant it to him on this day 25
October 2016.

His niece Langaola [sic] is currently living at the allotment and a claim
for the allotment was made by her grandson but | did not accept it because
they have been living at the allotment for so many years because of her
maternal uncle’s (Sifa) kindness.

[36] On 25 October 2016 Sifa commenced an action against Lanuola in the
Land Court under LA 28 of 2016 seeking possession of the allotment and damages.
At the same time, he sought an interim injunction that Lanuola cease any business
activities on the allotment and that any third parties including any ‘illegal Chinese
tenants’ be removed from the allotment.

[37] On 12 December 2016 Mr. Tu’utafaiva, who was by then acting for
Lanuola, wrote to the Minister referring to proceedings before the Land Court and
expressing an intention to join the Minister as a party. He also challenged the
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Minister’s decision to grant the allotment to Sifa and requested that the Minister
defer any action to register the allotment.

[38] On 19 December 2016 the allotment was registered to Sifa and he was
issued with Deed of Grant 439/46.

[39] On 17 January 2017 Sifa withdrew both his application for injunction and
the substantive proceeding LA 28 of 2016. On 3 February 2017 Sifa commenced
this action.

The submissions

[40] In his submissions (for Sifa) Mr. Corbett conceded that under the
Nationality Act Sifa lost his right to hold the allotment when he took United States
citizenship. | consider Mr. Corbett is correct about that (Pahulu v Mottini & Anor
[1996] Tonga LR 253). Mr. Corbett argued that upon Sifa being re-admitted as a
Tongan national he was entitled to re-apply for his allotment and the Minister
correctly granted it to him.

[41] Lanuola’s case was originally that the grant of the allotment to Sifa was
unlawful on two grounds. First, that the allotment was not available for grant and
secondly, that the Minister failed to make proper enquires, observe natural justice
and avoid obvious mistakes. In closing Mr. Tu’utafaiva did not pursue the
argument that the allotment was not available for grant.

[42] APT accepts that its right to remain on the allotment is dependent upon
the success of Lanuola’s counterclaim and offered no additional submissions.

[43] For the Minister, Mr. Kefu argued that the grant to Sifa was lawful and
was made only after a site inspection and after Lanuola had an opportunity to be
heard. He argued that the decision that the Minister had to make was whether to
grant the allotment to Sifa or Kelepi and that matters concerning Lanuola’s
occupation and development of the allotment were not relevant considerations.

Discussion

[44] My starting point must be that Sifa is the registered holder of the
allotment and prima facie is entitled to evict Lanuola and APT unless they
successfully challenge Sifa’s registration or establish a right at law to be in
occupation (such as by virtue of a valid lease) or if Sifa is estopped from evicting
them.
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[45] Sifa’s registration is final unless it is shown to have come about by error
of law (i.e. in breach of the Land Act), or as result of fraud, mistake, breach of the
principles of natural justice or breach of a promise made by the Minister or the
estate holder.

[46] In deciding whether to make a grant the Minister is required to take steps,
which must be reasonable in the circumstances, to ascertain whether the land is in
fact subject to some other claim that might be an impediment to a grant or make it
unavailable (Naulu v Tupou ors [2016] Tonga LR 163).

[47] Another claim may be a competing application for the land but that will
not always be the case. The other claim might arise by virtue of the occupation or
use of the land by a person who has not made an application for the land. For that
reason, the Minister was required to consider Lanuola’s history of occupation and
development of the allotment before granting the allotment to Sifa.

[48] The extent of the enquires that are required of the Minister will depend on
the circumstances of the case but where there are competing applications or the
position is not clear a ‘detailed investigation’ is to be carried out (Naulu (supra) at
[10] and Hakeai v Minister of Lands [1996] Tonga LR 142, 143). That was
undoubtedly the case here.

[49] I have reminded myself repeatedly that the Minister has a wide discretion
in deciding whether, and to whom, he will grant allotments. The Court shows
deference to the decisions of the Minister and will not substitute its view for that of
the Minister unless he has been shown to have acted unlawfully.

[50] The principles that are applicable to a challenge of a Minister’s decision
to grant an allotment closely correlate to the well-recognised principles applicable
to judicial review. In the Land Court in Tafa v Viau [2006] Tonga LR 135, 138-139
Ford J suggested that the law should be regularised so that in determining the
legality of decision-making powers exercised under the Land Act the Court should
apply the same ‘tried and tested’ principles of judicial review that Courts in other
jurisdiction apply when faced with similar issues.

[51] Both the Land Court and the Court of Appeal draw on judicial review
jurisprudence. The ‘motivation or catalyst’ for judicial intervention (whether the
Court proceeds on principles developed in the Land Court jurisdiction or in judicial
review proceedings) is the same and has been described in this way (Philip A
Joseph ‘Constitutional and Administrative Law in New Zealand’ 4 Edition at
868):
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The inarticulate premise illuminates the judicial role. The judge
instinctively asks: Has something gone wrong that calls for judicial
intervention and correction? If ‘yes’, the judge must translate the
instinctual impulse into ‘legal language’ that can explain and justify the
Court’s intervention. The judge must identify a recognised ground of
review and show how the decision-maker has failed to comply with the
law...

and at 869

There are differing formulations for describing the instinctual impulse. In
Ex parte Guinness Woolf J questioned whether the impugned decision
inflicted ‘real injustice’. Findings of real injustice will invariably unearth
errors of law in decision making procedures, deliberative processes or
applications of statutory power. The forensic task is to identify and
articulate what, in short, caused the decision-making power to misfire.

[52] An overall evaluation of the facts of this case cannot but trigger an
instinctual impulse that the Minister’s decision inflicts real injustice. The effect of
the Minister’s decision is to remove Lanuola and her family from their home
despite 40 years of uninterrupted occupation and substantial development in favour
of Sifa, who does not reside in Tonga, has not occupied the land since 1970 (48
years ago) and lost any right to hold the allotment in 1982 (36 years ago) by the
voluntary act of becoming a foreign subject.

[53] It is to avoid such injustice that the Courts have consistently recognised
and upheld the rights of long-term occupants of land. Particularly relevant to this
case is what Ford J said in Tafa v Viau [2006] Tonga LR 125, 141-142 at [25]:

To have a situation, therefore, where the Minister of Lands is able to
make a grant of an allotment in total disregard for the rights of a long-
term lawful occupant of the same piece of land, is quite untenable and is a
recipe for lawlessness. | cannot accept that such a consequence could ever
have been intended by the legislature.

[54] Which takes me to the principal issue, did the Minister go wrong in this
case as a matter of law? One of the difficulties that the Land Court regularly faces
in making such an assessment is that it is not the Minister’s practice to give written
reasons for his decisions nor does the Minister give evidence with detail of his
decision making process, the facts that he relied upon or the reasons supporting his
decision. This is unfortunate and out of step with established principles that
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decision makers have a duty to disclose such matters so as to facilitate the Court’s
function to do justice between parties.

[55] This Court is often left to identify the facts relied upon by the Minister
and the reasons for his decisions inferentially from very limited evidence.
Whatever may have been the practice in the past | consider that at the very least
decisions of the Minister affecting people’s right to hold land should be fully
recorded in writing in the interests of transparency and candour and to aid the
Court to arrive at fair and just results.

[56] The evidence satisfies me that the Minister’s decision ‘went wrong’ in at
least four respects. First, he failed to make proper and reasonable enquires about
material matters. Secondly, and related to the first matter, the Minister failed to
observe natural justice as Lanuola was not given a reasonable opportunity to state
her views on the material facts or the Minister’s reasons for his decision. Thirdly,
the Minister’s reasons for making his decision were incorrect and based on a
mistaken understanding of the facts. Fourthly, the Minister failed to give any
consideration to Kelepi’s application.

Failure to make proper enquires

[57] The Minister met with Lanuola and Sifa together on 12 October 2016.
This, it is said for the Minister, was Lanuola’s opportunity to be heard by the
Minister. What is of particular note is that the Minister asked no questions about
the history and nature of Lanuola’s occupation of the allotment except to the very
limited extent that he asked her how she came to be on the allotment. The Minister
did not ask Lanuola about the work she had done to maintain and fill the allotment,
how the buildings came to be on the land, who owned the buildings, what they had
cost and who was now occupying them and for what purpose. These matters were
most material considerations that he was required to enquire into and take into
account (see Tafa v Viau (supra) and Naulu at [19]).

[58] It is no answer for the Minister to say that he did not need to ask these
questions as he was aware that the allotment had been filled and built upon. The
Minister was on notice of a dispute about who had filled the allotment. Sifa told the
Minister at their meeting on 17 August 2016 that Lanuola said she filled the front
of the allotment ‘but I filled it’. The Minister needed to ask about that. Certainly
also there was material before the Minister that should have put him on notice of
the possibility of a dispute as to the ownership of the house. Sifa told him that he
owned the house yet in Mr. Halatanu’s site inspection report he recorded that that
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house had been built in the 1980°s (well after Sifa had gone to the United States)
‘by donors’.

[59] Regardless and more generally, in a case such as this where the Minister
knows that an allotment has buildings on it he should make enquires about how the
buildings came to be there and who owns them.

[60] It is also not the case that it was Lanuola’s responsibility to raise these
matters. It is the Minister who is bound to make reasonable enquiries as the
circumstances require. Lanuola cannot be expected to know what information the
Minister has or does not have before him or what sort of additional information she
could usefully provide the Minister.

[61] In addition, the evidence satisfies me that the Minister advanced two
reasons for his decision to grant the allotment to Sifa. The first reason, which he
disclosed to Sifa and Lanuola at the conclusion of the meeting of 12 October 2016,
was that Lanuola had been given an opportunity to claim the allotment during the
time of Hon. Tuita but had not made proper efforts to do so. The second reason is
contained in the Minister’s savingram of 25 October 2016 and was that Lanuola
had always been living on the allotment because of Sifa’s kindness.

[62] If the Minister intended to rely on these matters as the basis for his
decision he needed to make reasonable enquiries about them. The Minister did not
have a clear record of what had gone on in the time that Hon. Tuita was the
Minister as relevant documents were lost. The Minister needed to ask Lanuola
about the efforts she had made to claim the allotment before he could conclude that
her efforts were not ‘proper’. What Lanuola said in her evidence, which is reflected
in the minutes of the meeting, is that she did not have any chance to say anything
once the Minister told her what his decision was going to be. | have no doubt that
had she been asked Lanuola would have provided the Minister with a great deal of
relevant information about Sioeli’s application, her dealings with Hon. Tuita, her
understanding that the allotment was to be subdivided, her dealings with other
Ministry staff including Maka, Mr. Halatanu and the Minister’s secretary and about
Kelepi’s application. Similarly, the Minister should have put to Lanuola that she
was living on the allotment due only to Sifa’s kindness but did not do so and in fact
never mentioned it at the meeting.

The Minister’s reasons

[63] The two reasons the Minister advanced for granting the allotment to Sifa
were mistaken. In relation to the first reason, Sioeli’s application for the allotment
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was made in 2008. It was open to Hon. Tuita to grant the application but he
decided to subdivide the allotment and lease half to Sifa and grant half to Sioeli.
Despite Lanuola’s persistent efforts the Ministry failed to carry out the subdivision.
Lanuola sets all this out in paragraphs 22-34 of her brief of evidence which went
largely unchallenged. It was not until 2015 that Sioeli’s application was withdrawn
because by that time he had inherited his father’s allotment. On advice from Mr.
Halatanu, Lanuola had Kelepi apply for the allotment. I do not see how it can be
said that Lanuola did not make proper efforts to claim the allotment. The Minister
did not know about the extent of Lanuola’s efforts to claim the allotment because
he did not ask her what efforts she had made.

[64] In relation to second reason, Lanuola did not always live on the allotment
as a result of Sifa’s kindness. The Minister’s firm but erroneous belief that this was
so is not only stated in the savingram of 25 October 2016 but can be inferred from
the Minister’s loaded question to Lanuola in the meeting of 12 October 2016 ‘Why
do you hold on to the allotment of your uncle? It might be said that Lanuola
remained on the allotment by Sifa’s kindness for the period 1978 and 1982 but in
1982 Sifa lost his right to hold the allotment. From that date he could not give
Lanuola permission to live on the allotment or require her to leave and he extended
her no kindness. It may be that the Minister’s belief was based on an understanding
that it was in 2008, when Hon. Tuita directed the cancellation of his registration,
that Sifa lost his allotment. If that is so the Minister was mistaken as to the law
because it was the act of becoming a foreign citizen in 1982 that extinguished
Sifa’s right to hold his allotment not the administrative act of the Minister to cancel
his registration.

A reasonable opportunity to state her views

[65] The Minister’s duty to make reasonable enquiries will usually require him
to hear from the parties as the Minister did in this case. However, to discharge his
duty this must be a meaningful exercise where the parties are given a reasonable
opportunity to express views on matters that the Minister is both required and
intends to take into account before making a decision. Ideally and where possible
the parties should be told what the Minister intends to do and his reasons so that
they can provide a response before a decision is made. The minutes of the meeting
of 12 October 2016 satisfy me that the meeting was not meaningful but
perfunctory. | am satisfied that Lanuola did not get an opportunity to state her
views on material matters or upon the Minister’s reasons for the decision to grant
Sifa the allotment.

No consideration of Kelepi’s application
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[66] Kelepi’s application should have been considered by the Minister on its
own merits. In Vaea v Minister of Land and Fetu 'ufuka [1974-1980] Tonga LR 13,
14 the Privy Council said in relation to competing applications for an allotment
that “All the factors relevant to the claims of the parties must be considered and
taken into account.’

[67] Kelepi was not present at the meeting of 12 October 2016 and there is
nothing in the minutes to suggest that the Minister ever met with him or sought his
views or gave any consideration at all to the merits of his application. Mr. Halatanu
agreed in cross-examination that there was no discussion at the meeting of Kelepi’s
application.

[68] In my view the only explanation for this is that the Minister conflated the
interests of Kelepi and Lanuola, which he was not entitled to do. The Minister’s
savingram of 25 October 2016 mentions Kelepi’s application but only to record
that it was not accepted because ‘they’ (presumably meaning Lanuola and Kelepi)
had been living on the allotment due to Sifa’s kindness. The Minister was required
to consider and balance the merits of the competing applications of Sifa and
Kelepi. Relevant factors in this case would include the need that each had for the
allotment, the use that they intended to make of it and the extent of their present
connection to the allotment.

Conclusion

[69] The Minister’s decision to grant the allotment to Sifa cannot stand and |
will make a declaration that Sifa’s grant was invalid and direct the Minister to
cancel the grant. The Minister must make a fresh decision on the applications
before him and any others that may be made after making further enquires and
giving all interested parties an opportunity to be heard.

Result
[70] Sifa’s claim is unsuccessful and is dismissed.

[71] Lanuola’s counterclaim is successful. | make a declaration that Sifa’s
registration of the allotment is invalid and must be set aside. The Minister is
directed to cancel Sifa’s registration and his Deed of Grant 439/46.

[72] The Minister is directed to make a fresh decision on the applications that
are presently before him and any others that may be made in respect of the
allotment after giving all parties an opportunity to be heard.
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[73] Lanuola and APT are entitled to their costs which are to be fixed by the
Registrar if not agreed.
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R v Fifita and Fukofuka

Supreme Court, Nuku’alofa
Cato J
CR 49 and 50/2017

8 February 2018
Sentencing — armed robbery — accomplice driver guilty also

Two men enter a shop armed with machetes and threaten the shopkeeper and steal
goods. A third man, the driver, does not enter the shop but knew well that his
accomplices were armed and were robbing the shop and he drove them away
afterwards.

Held

1. Starting point 8 and a half years for armed robbery. The driver was
allowed a reduction of 2 years.

2. Mitigation of 6 months for apology for recidivist criminal, 18 months for
driver who had few previous convictions.

3. Suspension of 18 months only for the driver.

SENTENTCE

1. The prisoner, ‘Amoni Fifita, was charged with one count of armed
robbery contrary to sections 154(1) and (3) of the Criminal Offences Act. After a
defended trial, he was found guilty by me in a verdict delivered on the 5th
December, 2017.

2. His co-accused, Pakileata Fukofuka, was charged with one count of
abetment to armed robbery contrary to sections8 and 154(3) of the Criminal
Offences Act. He was also found guilty after a defended trial in the verdict given
by me on the 5th December, 2017.

3. A third man who gave evidence for the Crown after pleading guilty to
armed robbery and being sentenced by me on the 9th August, 2017, Viliami Kopu,
was sentenced to 4 years imprisonment, his sentence being reduced from 7 years
imprisonment because of special circumstances. His sentence was also partially
suspended.
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4. In relation to the offending, Mr. Fifita and Mr. Kopu had entered a
Chinese store in Kolovai on the 11th January 2017 armed with machetes, and had
stolen money and other items in the sum of about $7, 671.50. Mr. Fifita had
brandished a machete which he had concealed in a bag and had threatened the
proprietor with it. Both he and Mr. Kopu had been dropped off and picked up
shortly after by the accused, Mr. Fukofuka, who had driven the vehicle for several
hours during which the men had, | found, contemplated robbery in several
locations around Tongatapu before finally embarking upon the robbery. As |
indicated, in my judgement relating to the verdicts, | am satisfied that Mr.
Fukofuka was heavily implicated in the robbery and indeed probably suggested the
robbery of the Chinese store in Kolovai after other possibilities were not
considered suitable. |1 was satisfied that he knew the others were armed with
machetes which had been used, earlier to his knowledge, in other lawful activities
by the men earlier that day. | am satisfied, as | have said, that he willingly
participated in the events of the 11th January 2017 and was not in any way subject
to intimidation or duress by the others. On his own admission in his probation
report Mr. Fukofuka was well versed in professional fighting and | considered that
he was no “shrinking violet.” That said, | am satisfied that he did not enter the shop
and | allow him some reduction in starting point from that of Mr. Fifita.

5. In the sentencing of Mr. Kopu | indicated that in my view a starting point
of 8 and a half years was appropriate where machetes had been taken and used to
extort money or property. Armed robbery carries a maximum sentence of 20 years
imprisonment, and a greater starting point is appropriate when guns are used as
weapons and or when injury is caused by the use of weapons. Thus, in Maikolo
Fifita CR 109-11/ 15 the starting point | adopted was 10 years where the accused
was one of three men who had pleaded guilty to an armed robbery of a Chinese
store in Vava’u using a rifle as a weapon. There was no injury in that case, but in
Sefo Moala Cr 166 of 2012 on a charge of attempted robbery where the prisoner
had shot a service station employee in the leg, | sentenced him to 9 years
imprisonment. In this case, Mr. ‘Aho submitted that 8 and half years was
appropriate and | propose to adopt this starting point. Although heavily implicated
in the armed robbery, | allow Mr. Fukofuka a reduction of 2 years imprisonment to
reflect the fact that he did not enter the store and was found guilty by me of
abetment. The principal sentencing rationales for this kind of offending is
deterrence and protection of society, and sentences for armed robbery must reflect
this.

6. | turn to the mitigation factors. In the case of Mr. Fifita his probation
report contains nothing that can be said to be positive about him. He is aged 34 and
commenced his career in crime in about 2001 serving a sentence of imprisonment.
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That ended his formal education in Tonga. He travelled to New Zealand in 2003
but was deported from New Zealand in 2011 for serious offending, including
aggravated burglary with a weapon for which he was imprisoned for five years and
six months. Between 2003 and 2009 in New Zealand he committed 10 offences of
various kinds mainly involving dishonesty and property damage. In Tonga, in
recent years he has had convictions for housebreaking and has escaped from
custody. He married in New Zealand and he has two children by that marriage.
Much of his life has seen him engaged in criminal offending in Tonga and in New
Zealand. He can truly be described as a recidivist. The only possible mitigating
factor is the fact he apologized to the complainant for his actions and whilst he
maintained his plea of innocence, at trial he in fact took little part in his defence
and | formed the view that he accepted he was guilty of the offending, and really
did not resist what was an inevitable conclusion. Like many offenders in his
position and with his experience in criminal offending, I doubt whether, however,
he truly is remorseful. However, | allow him 6 months discount for his apology as
the only mitigating factor | can see in his case. The sentence | impose upon him for
armed robbery is 8 years imprisonment backdated to the time he was remanded in
custody on this charge. | consider there is no basis to suspend any part of his
sentence. | do not see him as a person who is at all likely to be rehabilitated, and
suspension as the Court of Appeal has emphasised in Mounga can only be granted
on a principled basis. None of those principles are satisfied here.

7. In relation to Mr. Fukofuka, he falls into a different category. He has only
one conviction of any consequence and that relates to obtaining money by false
pretences for which he received three months imprisonment in 2015. He is,
perhaps, unfortunate that after escaping from prison Fifita and Kopu should have
made their way to a residence where he was the caretaker. He should have desisted,
however, in any plan to rob they may have suggested in order to secure money but
instead of doing so he seems to have become a willing participant that day. He
defended his case quite robustly but | rejected his defence that he was simply a
victim of circumstance and was not an abetter of the robbery in Kolovai, as
alleged.

8. His probation report indicates that he had a limited education assisting his
father with fishing to maintain a large family of ten. He married in 1991 then
migrated to America. He had seven children when married in Salt Lake City. He is
a Mormon. He has also about 9 illegitimate children, who all reside in America. He
returned to Tonga in 2001 to look after his father who has recently died. He
claimed to be a successful professional martial arts fighter in the US. He claimed to
have earned a substantial income as a fisherman when he returned to Tonga. | very
much doubt whether his income from fishing was substantial, however, at least at
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the time he participated in this offending. As | have said, | do not consider he was
intimidated into participating by Fifita or Kopu who were smaller in size than he.
Rather, I consider he participated, perhaps opportunistically in a venture which he
saw as one from which he could derive some quick financial gain. He has indicated
some remorse in his probation report and before me, and he says that he intends on
his release to spend more time with his children in America now that his father has
died. Whether he is able to do this in the light of this conviction remains to be seen.
I am prepared to allow him 18 months discount for his apology or expression of
remorse for becoming involved and more because he has little in the way of
previous offences. He is now aged 48. The sentence of imprisonment | impose
upon him is five years for abetment to armed robbery backdated to the date of his
remand in custody in custody on this charge.

9. In Mr. Fukofuka’s case, | consider there is good reason to suspend part of
his sentence. He has little in the way of a criminal record and is aged 48. He
seemed as the probation report indicated to be committed to assist others in his
Mormon church by providing fish when able to do so. It was probably for him very
bad luck when Fifita and Kopu chose to make their way to him having escaped but
he should not have joined or encouraged them in this robbery. He has shown some
contrition for his participation. I consider that he is capable of rehabilitation and
should be given a chance to do so.

10. I suspend the final 18 months of his sentence of imprisonment on the
following conditions:

a. He is not to commit any offences punishable by imprisonment
for the period of his suspension;

b. He is to live where directed by his probation officer and is under
the supervision of probation for the period of his suspension.

11. He has been warned that a failure to abide by the conditions of his
suspension may mean that he is ordered to return to prison to serve the suspended
part of his sentence.
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R v ‘Anitoni

Supreme Court, Nuku’alofa
Cato J
CR 73/2017

9 February 2018
Criminal law — abetment — sodomy — indecent assault

The accused, aged 19, encouraged oral sex and anal sex with 2 boys aged 10 and
11 and he video recorded the acts. The Judge was confused by the evidence and
whether the accused was guilty as a principal as well as an abettor.

Held
1. Merely video recording one sex act would not constitute abetment.
2. Not guilty on the evidence presented.

Cases considered
Criminal Offences Act sections 8(a), 125 and 136

Counsel for the Prosecution : Mr. <‘Aho
Counsel for the Defendant : Mr. Mo’ale

VERDICT

1. The accused, Semisi ‘Anitoni, was charged with 6 counts of abetment to
sodomy contrary to sections 8(a) and 136 of the Criminal Offences Act; and six
counts of abeting an indecent assault on a child contrary to section 8(a) and 125(1)
of the Criminal Offences Act.

2. The case against the accused who was aged about 19 at the time of the
offending was dependent on my believing beyond reasonable the evidence of the
complainant A, a child aged about ten at the time of the offending in or about 30th
July 2016 and aged 11 at the time he gave his evidence which | ruled could be
given on oath. The Crown opened and the case against the accused as
particularised in the indictment on the indecency charges (oral sex) was that he had
commanded A to have oral sex with 6 boys aged between 10 and 12. It was alleged
that he had videoed these acts from his phone, and later was present and also
recorded each having anal sex with him. The case against the accused on the
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abetment to sodomy charges was that he had encouraged the others by recording
the activity and laughing about it.

3. It seems that the accused and another had entered a small hut at the
residence where the complainant had gone to visit a friend who lived at the
premises where they had moved the lawns. It was approaching dark. A said a group
of young men in the hut were sniffing petrol and he joined them in sniffing some.
A said that the accused had removed his pants and smacked him and then had
thrown his pants away which had been given back to him by another boy. He said
later that oral sex had taken place with the boys and then, aside from two named
boys, the rest had performed acts that amounted to sodomy on him, although he did
not use those words. He said that the accused was present throughout and had
recorded the activity on the phone. He had been laughing.

4. Importantly, in the context of this case, he had not said in his evidence
that the accused had been involved in ordering him to perform oral sex on the boys,
as the Crown had alleged was the case in its particulars and in opening. It emerged
that A had made a complaint to the Police a few days after the offence. It had come
to the knowledge of his mother that something had happened and she had asked A
what it was about. As a consequence of their discussion, a complaint was made
shortly after to Police. A very detailed statement was made by A which alleged
against the accused greater involvement in criminal activity, namely that he also
had oral sex with A, and had been involved in other action which A did not give
evidence about at trial.

5. It emerged in the course of the trial after he had said that two boys had not
performed sodomy on him that he had said they had in a revised statement that had
been taken from him by the Officer in charge of the case, Detective Vaai only a
few days before the trial. It came to my notice during the course of the cross-
examination of the accused by defence counsel, Mr. Mo’ale, that the complainant
A had made a very detailed statement implicating the accused including an
allegation that the accused also had taken part in oral sex with him. | asked
Detective Vaai why the accused had not been asked about this in his interview and
he said it was because the complainant had told him later that had not happened. |
accepted what the officer had to say about this because otherwise | would have
expected the accused to be asked about it and, in any event, | would have expected
the Prosecution to have included a charge of serious indecency against the accused
as a principal based on an allegation of his having oral sex with A, also. | was
concerned about this and A’s evidence generally after it had emerged that he had
changed his evidence from his recent statement to say that two of the boys, he had
earlier nominated in his statement as having sodomised him, had not in fact
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sodomised him. Nor had A said, as he had in his earlier statement taken a couple of
days before the trial by Detective Vaai, that the accused had told him to have oral
sex with the boys. | asked the officer why he had felt it was necessary, in any
event, to take a further statement from A shortly before the trial and he candidly
admitted that it was because A’s recall of what was in his earlier statement was
limited. The original statement was taken shortly after the incident on the 8th
August, 2016 but, even allowing for the passage of time and the complainant’s age,
| became concerned about the reliability of A. | formed the view that Detective
Vaai had felt the need quite properly to take another statement from the accused
because he had been concerned about the complainant’s inability to recall what he
had told Police earlier in July 2016, and consequently | am also concerned about
my ability to rely on A’s evidence to the required legal standard of proof.

6. A witness gave evidence of being one of the offending boy’s brother and
the accused showing him a phone recording in which he said he saw his brother
and two others sniffing petrol. There was no recording he saw of sexual activity
but he may not have looked at the entire recording. He told the accused to delete
the recording which he did.

7. The accused, in his record of interview, entered into on the 9th August
2016, denied an allegation put to him that he had forced the children to have A
suck them saying that was a lie. He said that he had been eating with a number of
the boys when the boys had gone to the hut. He had cleaned up and gone to the hut
also where he had seen A sniffing petrol. He had gone back out and taken firewood
and had then returned to the hut and saw A sucking a boy’s penis. He took a video
of this with his telephone. He had got up and used a slipper to hit A on the bottom.
He said he took the video as a joke. In my view, his actions in hitting A’s bottom
could be viewed as chastisement but put at its highest for the Crown his admission
of recording only a single act of oral sex in progress cannot without more be
regarded as sufficient to amount to wilful encouragement to others and A to engage
in either that act of oral sex which he says he happened upon as it was occurring.

8. | also learned from the officer that, although two children had been
charged with sexual offences, that the charges the boys had ultimately pleaded
guilty to were assaults. The accused had also only been charged with an assault by
Police after his interview and not with any sexual offending. The assault charge
had been based on his admission to hitting the accused on his buttocks with the
slipper.

9. It was said that the accused had been present with a third party who had
entered the room with him. That third party was not called. Nor were any of the
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children to confirm any aspect of A’s account concerning sexual offending. |
appreciate the latter would have posed problems for the prosecution including a
possible need to indemnify any of those involved in sexual offending against
prosecution in the light of the fact that they had been charged with assault.
However, at the end of the day, | am left in doubt as to the reliability of the
complainant’s account for the reasons | have given, although in the light of the
accused’s admission that he saw oral intercourse occurring with one boy when he
entered the hut on a second occasion, | am satisfied that that act took place, and the
sexual offending may well have been more extensive as A said. Given, however,
the apparent changes and inconsistencies in A’s evidence from the outset of the
prosecution, an absence of any supporting and independent account of what had
taken place in the hut, the fact A had engaged in sniffing petrol as well, the absence
of any medical evidence as to anal sexual abuse, and the absence of a reliable
recording of the alleged sexual offending, I am left in a reasonable doubt on the
sodomy charges. | acquit the accused on counts 1-6 of the indictment.

10. | had already indicated to Mr. ‘Aho that, in any event, no prima facie
charge of the oral indecency charges had been established as the complainant had
never said that the accused had commanded him to have oral sex with the boys as
the particulars had alleged. The accused had admitted only that he had happened in
on oral sexual activity taking place. He had declined any suggestion that he had
encouraged boys to participate in sexual activity. | declined to allow Mr. ‘Aho to
make an amendment to allow a more general basis for abetment or secondary
participation in the charges of oral indecency, (namely that by his actions in
recording sexual activity and laughing about it he had given encouragement to the
others to participate in these unlawful acts), at the conclusion of the Crown case,
because by then the complainant had given his evidence and had not, as the
particulars alleged, said that he was commanded by the accused to give oral sex to
the other boys. There was no obligation on the defence to put in issue any wider
basis for secondary participation given the precise nature of the particulars, and, in
my view, it was now too late for the Crown to amend on these charges. However,
at the end of the day for the reasons | have given in para 9 | am unable to rely on
the evidence of the complainant’s account of events beyond a reasonable doubt.
For these reasons the accused is entitled to be acquitted on counts 7-12 of the
indictment also.

11. Verdict - not guilty on all counts. The Accused is discharged from the
indictment.
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Tapueluelu and Ors v Vatikani and Ors.

Supreme Court, Nuku’alofa
Paulsen LCJ
AM 17/2017

9 February 2018

Practice and Procedure — request to extend time to appeal against
Magistrate ’s decision — principles discussed — refused

In an action for defamation against a newspaper, the Magistrate awarded $10,000
damages. The defendants claim they instructed their lawyer to appeal and he did
not. The newspaper closed down and another person took over the assets and the
newspaper. The plaintiff levied distress to recover damages; the defendants applied
for a stay but were refused by the Magistrate. 17 months after the judgment there
was an application to extend the time to lodge an appeal.

Held
The delay was not explained adequately.
The delay was far too long.

The Applicants cannot say what their grounds of appeal will be if the
appeal time is enlarged, and the court cannot see any merits in an appeal.

4. The plaintiff would be prejudiced if the late appeal was allowed.

Case considered
Muckenheim v Employment Insurance Commission 2008 FCA

249
Counsel for Mr. ‘Ofa Vatikani : Mr. Siaosi Pohiva
Counsel for for respondent : Mr. W.C. Edwards SC

Ruling
The application

[1] This is an opposed application for an extension of time to appeal a
decision of the Magistrate’s Court of 20 May 2016 in civil proceedings between
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the parties. The application is made in reliance upon the proviso to section 75(1) of
the Magistrate’s Court Act (the Act).

The facts

[2] The first applicant was the publisher and the second applicant was the
editor of the Kele’a Newspaper. The respondent owned and operated a business
contracting fruit pickers for Australia.

[3] On 18 May 2015 an article was published in the Kele’a concerning the
activities of the respondent and his business. The respondent considered the article
was defamatory of his character and he filed proceedings for damages against the
applicants in the Magistrate’s Court under CV 93/15.

[4] After a defended hearing, Magistrate Ma’u issued a ruling on 20 May
2016 finding in favour of the respondent and awarding him damages of $10,000
and costs (the decision).

[5] The applicants assert that they gave instructions to their lawyer, Mr. ‘Ofa
Pouono, to file an appeal but he did not do so. | shall come back to this matter. For
present purposes it is enough to note that no appeal was ever filed.

[6] In December 2016 the Kele’a closed down its operations. In February
2017 Mr. Siaosi Pohiva, who knew nothing of the decision, took over the
newspaper. He has incorporated a company for that purpose. He acquired the assets
of the newspaper (but did not pay anything for them) which | understand included
a motor vehicle and computers.

[7] In July 2017 the respondent took steps to enforce the decision by distress
warrant. The Bailiff’s attempted to levy distress against the assets in the possession
of Mr. Pohiva which he has resisted.

[8] On 7 August 2017 Mr. Pouono wrote to the Magistrate’s Court seeking a
stay of the distress warrant. The ground he advanced related only to the costs
awarded to the respondent of which Mr. Pouono said his office had received no
notice. His letter contained no reference to any intention to appeal the decision.

[9] On 16 August 2017 Mr. Vatikani also wrote to the Magistrate’s Court
asking for a stay on the same ground advanced by Mr. Pouono. Again, there was
no mention of any intention to appeal the decision.
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[10] The application for stay was opposed by the respondent and in a notice of
opposition filed with the Magistrate’s Court on 28 July 2017, Mr. Edwards noted
that no appeal from the decision had ever been filed.

[11] The Magistrate’s Court did not grant a stay.

[12] On 24 October 2017 Mr. Pohiva filed this application seeking an
extension of time to appeal.

The relevant principles

[13] The catalyst for this application was the action taken by the Bailiffs to
levy distress against the Kele’a. Neither Mr. Pohiva nor his company were parties
to the action in the Magistrate’s Court and they have no standing to challenge the
decision. However, as Mr. Pohiva advanced his arguments on behalf of the
applicants as well as himself, | will consider their merits.

[14] An appeal from a judgment of the Magistrate’s Court to the Supreme
Court must be filed within 28 days after the date of the Magistrate’s decision
(section 75(1) of the Act). The proviso to section 75(1) provides:

Provided that the 28 days within which the notice of appeal shall be given,
may be extended with leave of the Supreme Court.

[15] The proviso confers on the Court an unfettered discretion whether to grant
or refuse an extension of time but the discretion must be exercised judicially. The
ultimate question is whether on the facts of the case justice requires that an
extension of time be granted. The factors that the Court will usually take into
consideration are the following:

€)] the reason for the delay in filing an appeal,

(b) the length of the delay;

(© whether there is an arguable case on appeal; and

(d) the degree of prejudice to the other party in allowing the

extension.

[16] These factors are not conjunctive and it is up to the Court to determine
what weight to give to them on the facts of the case that is before it.
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[17] In relation to the question of whether there is an arguable case, the
applicant is not required to show that he has a good or even a reasonable chance of
success but he must show that there is some ground to advance on appeal that is at
least arguable.

Discussion

The reason for the delay in filing an appeal

[18] The applicants’ case is that Mr. Pouono failed to file their appeal. Mr.
Edwards makes the point that in other actions the applicants have made similar
allegations against their lawyers and thereby obtained indulgences from the Court.
The Courts have taken a very benevolent approach in such cases notwithstanding
the principle that a client must accept the consequences of Counsel’s advice and
conduct of proceedings (see for instance Pohiva ors v Edwards (Unreported Court
of Appeal, AC 10 of 2012, 31 March 2015 at [11]).

[19] In cases like this an assertion that a party’s lawyer has failed to take a
proper procedural step is easily made and difficult to counter. It is an allegation
that must be carefully scrutinised. In attempting to do justice to a party who claims
to have been let down by his lawyer, the Court may well inflict injustice on the
other party and does nothing to advance lawyers’ standards in the Kingdom. If Mr.
Pouono did, contrary to my findings below, fail to follow instructions then the
applicants may hold him accountable in an action for their loss.

[20] But the applicants have failed to satisfy me that Mr. Pouono did not
follow instructions to file an appeal for the following reasons. First, there are
material differences in the evidence of Mr. Vatikani and Mr. Pouono as to who was
responsible to file the appeal. Mr. Vatikani said that he gave the file to Mr. Pouono
on 9 June 2016 before travelling to China on 10 June 2016 and that he only became
aware that the appeal was not filed on 3 August 2017 when the Bailiffs tried to
execute the distress warrant. In his affidavit, Mr. Pouono purports to accept the
blame for not filing an appeal yet he also says that he prepared the appeal and gave
it to Mr. Vatikani to file and serve on Mr. Edwards. He then goes on to say ‘Later,
‘Ofa Vatikani came and returned me the file saying that he was travelling to China.
I-did not bother to check whether the appeal was filed or not’. Notably, Mr.
Pouono does not say that Mr. Vatikani told him that he had not filed the appeal and
that Mr. Pouono should do so.

[21] Secondly, there is no evidence of any contact between the applicants and
Mr. Pouono from early June 2016 until August 2017 which one would expect if, as
the applicants contend, they had believed that an appeal had been filed. The
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applicants are familiar with Court proceedings and have in the past said that their
lawyers have let them down. With their experience and knowledge, | do not
consider it at all likely that they would have made no inquiries about the appeal for
over 14 months.

[22] Thirdly, when the distress warrant issued both Mr. Pouono and Mr.
Vatikani sought a stay but neither of them raised as a ground that it had been the
applicants’ intention to appeal. Had the applicants instructed Mr. Pouono to file an
appeal | cannot conceive but that it would have been the first and principal ground
advanced in support of an application for stay.

The length of the delay

[23] The length of the delay has been unacceptable. The period from the issue
of the decision to the filing of this application was 17 months. Even if one was to
accept Mr. Vatikani’s evidence that he first learned that no appeal had been filed
on 3 August 2017, it was not until 24 October 2017 that this application was filed.
That is itself an unacceptable delay. This period is much greater than the 28 days
within which an appeal must be filed in the ordinary course.

Whether there is an arguable case on appeal

[24] Mr. Pohiva frankly acknowledged that he is unable to say what grounds of
appeal will be advanced if an extension of time to appeal is granted. He advises me
that he has been unable to get the case file from Mr. Pouono to consider what
grounds of appeal exist. |1 do not accept his explanation. A search could have been
made of the Court file which has everything on it which Mr. Pohiva and the
applicants would require to prepare an appeal. Furthermore, Mr. Vatikani said in
his affidavit that he prepared everything required on his part to file an appeal. If
that was so he must have known on what basis the appeal was going to be
advanced and indeed he goes on his affidavit to list reasons why he was unhappy
with the decision.

[25] But even leaving those matters aside, | have considered the merits of the
case. | have studied closely the pleadings, the article, the evidence in the
Magistrate’s Court and the Magistrate’s reasons. The Magistrate’s conclusions
were clearly open to him on the evidence. Specifically, he was right to reject the
defences that were advanced. The defences of truth, honest opinion and qualified
privilege could never have been upheld in light of the Magistrate’s findings that the
article consisted in large part of lies and that its author, Mr. Vatikani, was
motivated by malice.
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[26] The applicants have fallen well short of satisfying me that they can
advance even an arguable case on appeal.

Prejudice to the respondent

[27] Although not determinative of this application there is prejudice to the
respondent if an extension of time was to be granted. He has incurred costs to
enforce the decision and further costs to oppose the application for stay in the
Magistrate’s Court. Those costs will be wasted. There is nothing before me to
suggest that the applicants have any ability to pay the costs as a condition of
granting an extension of time.

[28] Another factor is that the respondent brought his action to remedy harm
done to his reputation. After such a lengthy delay, none of which was caused by
him, it would be quite wrong that the respondent’s reputation be again put in issue
by the applicants. This litigation should be brought to an end (Muckenheim v
Employment Insurance Commission 2008 FCA 249).

Weighing the factors

[29] The applicants have failed to provide a reasonable explanation for the
delay in filing an appeal or satisfy me that they have an arguable case on appeal.
The period of delay in applying for an extension of time is unacceptable and the
respondent will suffer prejudice should an extension of time be granted. The
interests of justice plainly require that this application to be dismissed.

Result
[30] The application for an extension of time to appeal is dismissed.

[31] The respondent is entitled to his costs to be fixed by the Registrar if not
agreed.
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Motuliki v Motuliki and Minister of Lands

Land Court, Nuku’alofa
President Paulsen
LA 21/2017

6 March 2018

Land — heir seeks land given to second and sixth brothers —
application to strike out — principles discussed — 10-year rule
affected by fraud? — fraudulent concealment of a cause of
action?

The heir seeks registration of land given to second brother (lot 15) and sixth
brother (lot 13).

The heir was given and became registered owner of lot 15 by his father and he built
on it and lived on it for 5 years. The heir then moved to New Zealand for 23 years
and gave the second brother permission to live on the land. The heir applied to
surrender lot 15 believing he would inherit the remainder upon the death of his
father’s widow. The Minister ignored this and the second brother secretly,
dishonestly applied for and was registered as owner of lot 15. Unaware of this, the
heir wrote over the years to the second brother asking him to vacate as he wanted
to return to Tonga and live there.

The sixth brother became registered owner of lot 13 after his father died, due to
misinformation to the Minister who failed to make enquiries. He knew that his
eldest brother should have got the land as the heir.

The heir applied to the court to become registered owner and the brothers applied
to have the action struck out on the basis it is time barred under s 170 of the Land
Act after 10 years.

Held
Action struck out as time barred with no exception for fraud.

(obiter) the doctrine of fraudulent concealment of a cause of action does
not apply in Tonga.

3. No party should have their claim denied without a hearing in the ordinary
way, except where the claim is so hopeless that it cannot possibly
succeed.

Cases Considered
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Fau v Fau anor [2015] Tonga LR 111

Jagroop v Soakai and the Kingdom of Tonga [2001] Tonga LR 234

Vea v Maile [2011] (Unreported, Land Court, LA 17 of 2010, 6
May 2011, Scott P)

Tavake v Tavake (Unreported, Land Court, LA 6 of 2012)

Masima v Hon. Tu’ilakepa [1995] Tonga LR 73

Cocker v Cocker [2002] Tonga LR 252

Statute considered

Land Acts 170
Counsel for the plaintiff : Mrs. P. Tupou
Counsel for the first and second defendants : Mr. S. H. Tatila
RULING

This claim and the strike out application

[1] This is an application by the first and second defendants to strike out the
plaintiff’s action on the grounds that the causes of action are time barred under
section 170 of the Land Act.

[2] The action relates to land at Ha’ateiho that is identified in the statement of
claim as Lot 13 and Lot 15. The lots were formerly held by the plaintiff’s father
but Lot 13 is presently registered in the name of the second defendant and Lot 15 is
registered in the name of the first defendant. The plaintiff seeks the cancellation of
the defendants’ registrations and an order that the Minister register the lots in his
name.

The facts (as they are pleaded by the plaintiff)

[3] | proceed on the basis that the allegations of fact in the statement of claim
are correct and in so far as they are relevant to this application they are set out
below.

[4] The plaintiff and the second defendant are brothers. Their father was
‘Antonio Motuliki (‘Antonio). The plaintiff was the eldest son and heir. The
second defendant was the sixth and youngest son. The first defendant is the second
defendant’s son.
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[5] ‘Antonio had a town allotment at Ha’ateiho consisting of 2a 1r 8.6p that
was registered on 29 February 1928. The family lived on this land. ‘Antonio died
on 3 June 1978.

Lot 15 and the claim against the first defendant

[6] In the 1960°s ‘Antonio gave part of his land to the plaintiff. This land was
identified in the statement of claim as Lot 15. Lot 15 was registered in the
plaintiff’s name around 1970 and he built a house on the land. In around 1975 the
plaintiff and his wife moved to live in New Zealand.

[7] After ‘Antonio’s death the plaintiff gave the second defendant permission
to live on his land.

[8] On a date that is not specified in the statement of claim the plaintiff
applied to surrender Lot 15 in favour of his adopted son believing that in due
course he would inherit ‘Antonio’s land upon the death of his widow. He did not
hear from the Minister in regards to his application.

[9] On around 21 January 1992 the first defendant applied for Lot 15,
supporting his application with false information and Lot 15 was registered in the
name of the first defendant.

[10] The plaintiff was unaware that Lot 15 was registered in the name of the
first defendant.

[11] On 30 November 1999 the plaintiff wrote to the second defendant
advising him that he was returning to Tonga and required his home back. He
received a letter from the second defendant that he would build his own house and
move from the land.

[12] The plaintiff wrote to the second defendant again on 15 August 2001
asking about progress with the building of his house and advising that he did not
want anyone living in his house any longer.

[13] On 22 October 2001 the plaintiff wrote to the second defendant again
demanding he vacate his home.

[14] The first defendant has remained on the land and did not inform the
plaintiff that he had registered Lot 15 in his name.
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[15] The first defendant’s registration was granted based on false information
(that the first defendant was the plaintiff’s son, that the plaintiff already had a town
allotment and that he had built on the land) and because the Minister failed to make
proper enquiries or give the plaintiff an opportunity to be heard. The second
defendant’s assurance that he would build his own house and move from the land
led the plaintiff to believe that the land was still registered in his name or in the
name of his adopted son.

Lot 13 and the claim against the second defendant

[16] ‘Antonio’s widow was Maile Motuliki (Maile). After ‘Antonio’s death
Maile lodged a claim for his town and tax allotments as widow.

[17] Maile was not granted Lot 13 but different land and on 19 March 1982
Lot 13 was registered in the name of the second defendant.

[18] Maile died on 14 April 2011 and on 12 December 2011 the plaintiff
claimed his father’s town and tax allotments as heir. It was around this time that
the plaintiff learned that Lot 13 had been registered in the name of the second
defendant.

[19] The second defendant was aware that the plaintiff was the rightful heir
entitled to inherit Lot 13 as his father’s town allotment and that in causing Lot 13
to be registered in his name he was acting in breach of the rules of succession.

[20] The second defendant’s registration was made based on misinformation
(as to the land that ‘Antonio in fact held at his death) and the Minister failed to
make proper enquiries as to the correct town allotment previously held by ‘Antonio
effectively leaving Lot 13 vacant for an application by the second defendant.

Strike out principles

[21] The application to strike out is made in reliance upon 0.8 Rule 8(1) of the
Supreme Court Rules. | set out the principles to be applied in such cases in Fau v
Fau anor [2015] Tonga LR 111at [10] - [13] as follows:

[10] The guiding principle on an application to strike out was stated
by the Court of Appeal in Jagroop v Soakai and the Kingdom of Tonga
[2001] Tonga LR 234 at 236 as:

‘The principle upon which an application to strike out a claim may be
entertained by the Court is clear. No party should have his claim denied
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without a hearing in the ordinary way, except where the claim is so
hopeless that it cannot possibly succeed.’

[11] Clearly to strike out or dismiss a claim at this early stage is a
matter of last resort.

[12] The following further principles apply to strike out applications:

a. Facts pleaded in the statement of claim, whether or not admitted,
are assumed to be true;

b. Before striking out a claim the cause of action must be clearly
untenable: the Court must be certain that it cannot succeed;

c. The jurisdiction is to be exercised sparingly, and only in clear
cases;

d. The jurisdiction is not excluded by the need to decide difficult

questions of law, requiring extensive argument;

e. The Court should be particularly slow to strike out a claim in a
developing area of the law.

[13] I accept that the Court may strike out a claim that is clearly time
barred on the basis that such a claim is frivolous, vexatious or an abuse of
process. It must be clear that a defendant intends to rely upon that
defence.

The submissions

[22] Mr. Tatila’s submissions did not advance matters beyond what was in the
application. | understand his submission is that under s.170 of the Land Act an
action must be brought within 10 years of it first accruing and that time began to
run against the plaintiff from the date of the defendants’ registrations i.e. from 21
January 1992, in the case of the first defendant and 19 March 1982, in the case of
the second defendant. As this action was not commenced until May 2017 it is, Mr.
Tatila submits, time barred.

[23] I understood Mrs. Tupou to accept that prima facie time began to run
against the plaintiff from the date of the first and second defendant’s registrations.
However, she argues that the action is not time barred as the registrations were
obtained by fraud. Mrs. Tupou contends that if section 170 Land Act can be
avoided in the case of fraud, then the application to strike out should fail. She
conceded in her written submissions that if section 170 cannot be avoided in cases
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of fraud, then this action is (in its entirety) time barred. She modified her position
during her oral presentation to argue that even if there is no exception to s.170
simply based on the nature of the cause of action in fraud there is still scope for an
exception based on the doctrine of the fraudulent concealment of a cause of action.

Discussion

[24] Section 170 of the Land Act provides:

No person shall bring in the Court any action but within 10 years after the
time at which the right to bring such action shall have first accrued to
some person through whom he claims, or if such right shall not have
accrued to any person through whom he claims then within 10 years next
after the time at which the right to bring such action shall have first
accrued to the person bringing the same.

[25] In support of her submissions, Mrs. Tupou relied upon decisions of the
Land Court in Vea v Maile [2011] (Unreported, Land Court, LA 17 of 2010, 6 May
2011, Scott P) and Tavake v Tavake (Unreported, Land Court, LA 6 of 2012, 25
January 2013, Scott P) but neither case is authority, in my opinion, that there is a
fraud exception to the application of s.170.

[26] The Court has long held that lack of knowledge and mistake as to the
existence of a cause of action are not grounds for postponing the commencement
of the limitation period under the Land Act. (Masima v Hon. Tu’ilakepa [1995]
Tonga LR 73).

[27] In Cocker v Cocker [2002] Tonga LR 252, the Court of Appeal held that
there was no general exception to s.170 based on a cause of action in fraud. The
Court said at [8]:

Then the Appellant argued that the fraud he alleged to have been involved
in the registration of Tevita Cocker prevented time running under s 170.
The section concludes Part X of the Land Act, which is headed “The Land
Court”. The first section of that Part is s 144 by which the Land Court is
constituted. Thus, when s 170, the only section in Division IV of the Part,
headed “Limitation of Action” refers to “the Court” it clearly refers to the
Land Court. It provides that, in the Land- Court, there is a time bar of 10
years, and it provides no express exception. We do not need to decide
whether, nevertheless, the well-established doctrine of fraudulent
concealment of a cause of action applies. But certainly there is no scope
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for an exception simply based on the nature of the cause of action in
fraud. Section 170 applies in general terms to an action in the Land Court.

[28] Cocker is authority that there is no general fraud exception to s. 170 and
that decision is binding on this Court (see also the Land Court decisions in Fau v
Fau (Unreported, Land Court LA 20 of 2014, 16 April 2015, Paulsen P) and
Mokofisi v Minister of Lands (Unreported, Land Court, LA 7 of 2014, 27 June
2014, Scott. P)).

[29] Cocker is correct in principle in my view and also consistent with what
the Court of Appeal said in Fau v Fau [2016] Tonga LR 172 at [9] - [10] that the
Land Act should be interpreted in a manner that promotes certainty not uncertainty:

The Land Act creates a comparatively complex legislative scheme for the
creation and devolution of interests in land by grant and otherwise which
includes important provisions concerning the succession to interests in
land on the death of a person holding such an interest. Ownership and
possession of land is of great importance to Tonga. The Act should be
construed to the extent possible, in a way that creates certainty rather than
uncertainty.

The apparent intention of s 170 is two-fold. The first is to afford a person
a lengthy period to pursue a claim asserting, amongst other things, a right
to or interest in land under the Land Act. However the second is to ensure
certainty about, amongst other things, rights and interests under the Act
after the expiration of that lengthy period.

[30] The Court of Appeal in Cocker did not decide whether the doctrine of
fraudulent concealment of a cause of action applies in Tonga. In my view the
doctrine should not apply in Tonga but in any event the plaintiff cannot avail
himself of the doctrine in this case.

[31] With regards to the claim against the first defendant, there is no
suggestion that he did anything to conceal his registration or the plaintiff’s right of
action. The plaintiff draws an impossibly long bow by arguing that by writing a
letter stating that he would move from Lot 15, the second defendant concealed the
plaintiff’s right of action. Even if that was arguable (and | do not accept it is) there
is no basis to attribute his actions to the first defendant.

[32] Furthermore, the doctrine will not apply to postpone time running when a
plaintiff ought to have discovered his right of action by exercising reasonable
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diligence (Halsbury’s Laws of England, Fourth Edition, Vol 28, ‘Limitation of
Actions’ at 917). When the plaintiff demanded that Lot 15 be vacated in October
2001 time had already been running against him for 9 years and 9 months (since
January 1992). The plaintiff ought to have discovered the first defendant’s
registration by October 2001 or very soon thereafter when the first defendant did
not vacate the land. He did not do so, as he failed to take any action to recover the
land for more than a further 15 years.

[33] In the case of the second defendant, there is no suggestion that he did
anything to conceal the fact of his registration or the plaintiff’s right of action and
Mrs. Tupou did not suggest that there was any possible basis for the case against
him to be advanced on that basis.

Result

[34] The plaintiff’s claims are plainly time barred. The plaintiff’s action is
struck out in its entirety.

[35] The first and second defendant are entitled to their costs to be fixed by the
Registrar if not agreed.
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Kitekei’aho v Moehau

Land Court, Nuku’alofa
President Paulsen
LA 22/2016

9 March 2018

Land Law — Dispute over payment for transfer of registered lease
—s. 170 Land Act time runs from original action — new relief
under Statement of Claim not a fresh action — Supreme Court

Act limitation of action does not apply

The dispute is whether the second instalment for land was paid. The Court found
that money remained payable. The court action for cancellation of lease was
commenced within 10 years of the accrual of the action but by an amendment of
the Statement of Claim the action came, after the 10 years, to be for recovery of the
debt. The Supreme Court Act s 16(1) gives a 5 year limit on bringing an action to

recover a debt.

Held

1. The 10 years under s. 170 of the Land Act expires when the action

commences and here was within the time.

2. There is a conflict between the 5 years limit in the Supreme Court Act and
the 10 years in the Land Act, and in an action in the Land Court the

Supreme Court Act limit does not apply.

3. An amendment to a pleading takes effect not from the-date that the
amendment is made but from the date of the original pleading which it

amends.

Statutes considered

Land Acts 170

Supreme Court Act s 16(1)
Counsel for the plaintiff : Mrs. P Tupou
Counsel for the defendant : Mr. S Tu’utafaiva
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RULING

The claim

[1] The plaintiff (Mr. Kitekei’aho) granted a registered lease of his town
allotment at Ma’ufanga to the defendant (Mr. Moehau). Disputes arose between
them concerning the transfer of the lease by Mr. Moehau to a third party and the
use of the land for commercial purposes contrary to Cabinet’s approval. At the
hearing however the Court was asked to determine only whether Mr. Moehau is
indebted to Mr. Kitekei’aho for a balance of $10,000 that it is alleged he agreed to
pay for the grant of the lease and, if so, whether Mr. Kitekei’aho’s action to
recover that sum is time barred.

The pleadings

[2] Because of Mr. Moehau’s limitation defence, it is necessary to say
something about the pleadings. This action was commenced on 4 August 2016.
The statement of claim alleged that Mr. Kitekei’aho had entered into an agreement
to grant a 50 year lease of his town allotment to Mr. Moehau and that the lease had
been approved by Cabinet. The lease was registered under No. 7455. The statement
of claim sought cancellation of the lease because of alleged breaches of the
agreement by Mr. Moehau; specifically by his refusal to pay a balance of T$10,000
as agreed compensation for the lease and in transferring the lease to a third party
rather than using it as a residential property for himself.

[3] The statement of claim did not seek judgment for the T$10,000 but all the
elements of a cause of action for recovery of that sum were pleaded. The statement
of claim pleaded the agreement between the parties to grant the lease for payment
by Mr. Moehau of the sum of T$20,000, that the T$20,000 was payable in two
installments, that the second installment was to be paid when Cabinet approved the
lease, that Cabinet approved the lease and that in breach of the agreement the
second installment of T$10,000 was not paid.

[4] At a directions conference on 9 June 2017 the Court granted Mr.
Kitekei’aho leave to file an amended statement of claim. There was no opposition
to the granting of leave. The amended statement of claim was filed on 11July 2017.
Mr. Kitekei’aho no longer sought cancellation of the lease but an order for
payment of the T$10,000 and damages.

The facts
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[5] Mr. Kitekei’aho gave evidence. Mr. Moehau did not. Much of Mr.
Kitekei’aho’s evidence was either not disputed or not contradicted by the evidence
of any other witness and | set out my findings of fact below.

[6] Mr. Kitekei’aho and Mr. Moehau were friends. In around 2006 they
entered into a verbal agreement pursuant to which Mr. Kitekei’aho agreed to grant
Mr. Moehau a 50 year lease of his town allotment. Mr. Moehau was to pay Mr.
Kitekei’aho a sum of money for the lease but there is a dispute as to the amount
that was agreed. The application for the lease was filed with the Ministry of Lands
on or about 20 July 2006 and Cabinet gave its approval to the lease on 16 August
2006. The lease was registered on 7 December 2006. Mr. Moehau then almost
immediately made an application to transfer the lease to Ms. Noleen Blake.
Cabinet gave its approval to the transfer of the lease on 21 February 2007. The
transfer was effected on 2 April 2007. Mr. Kitekei’aho was living in Fiji and did
not know that the lease had been registered until 2008. Mr. Kitekei’aho then made
a demand upon Mr. Moehau for the balance he said was owing for the lease. Mr.
Moehau disputed his liability. He set-off the value of furniture that he had given
Mr. Kitekei’aho for use in his night club business. Mr. Kitekei’aho had not agreed
to pay for the furniture and returned it. On 31 January 2012 Mr. Kitekei’aho wrote
to the Minister of Lands asking him to cancel the lease. On 10 December 2012 Mr.
Kitekei’aho wrote to the Minister again. In this letter he set out in detail his
complaint that Mr. Moehau had not paid what he agreed for the lease and referred
to Mr. Moehau’s attempt to set-off the value of the furniture.

[7] The parties are in dispute over two issues. First, the amount that Mr.
Moehau agreed to pay for the lease. Secondly, whether that sum was paid. Mr.
Kitekei’aho says that the agreed sum was T$20,000 and that a balance of T$10,000
was not paid. Mr. Moehau’s case is that he agreed to pay T$40,000 and the full
amount has been paid.

[8] It follows that | must decide the following factual issues:
[8.1] Was the agreed amount T$20,000 or T$40,000?
[8.2] When was it payable?
[8.3] How much was paid by Mr. Moehau?
[8.4] Is there any sum owing to Mr. Kitekei’aho?

The witnesses and credibility
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[9] There were only two witnesses. Mr. Kitekei’aho gave evidence. He called
no other witnesses. | found him to be an honest and credible witness and as Mr.
Moehau did not give evidence Mr. Kitekei’aho was unchallenged in certain
important respects.

[10] Ms. Nau Ma’u gave evidence for Mr. Moehau. She has a long business
and personal relationship with him. She was called to support Mr. Moehau’s case
that he had paid Mr. Kitekei’aho T$40,000 for the lease. For reasons that follow |
do not accept her evidence.

Resolving the disputed facts

[11] I have reminded myself that the burden of proof is upon Mr. Kitekei’aho
and that the standard of proof is the civil standard of on the balance of
probabilities. In resolving each of the disputed questions of fact, I have asked
myself whether on the whole of the evidence that is before me I can be satisfied
that the facts in issue have been proved by Mr. Kitekei’aho to the requisite
standard.

Issue one - Was the agreed sum T$20,000 or T$40,000?

[12] Mr. Kitekei’aho said the amount payable for the grant of the lease was
T$20,000. Mr. Moehau’s case is that the agreed sum was T$40, 000 but he did not
give evidence and nothing in the able cross-examination of Mr. Kitekei’aho by Mr.
Tu’utafaiva leads me to doubt Mr. Kitekei’aho’s evidence. Ms. Ma’u gave no
evidence about what was agreed between the parties. Her evidence that Mr.
Moehau paid T$40,000 to Mr. Kitekei’aho would be relevant if | accepted it but for
the reasons that follow I do not.

[13] | find that Mr. Moehau agreed to pay Mr. Kitekei’aho T$20,000 for the
grant of the lease.

Issue two - When was the second instalment payable?

[14] This issue was not subject to serious challenge as the arguments that Mr.
Tu’utafaiva advanced in support of the limitation defence relied upon the Court
accepting Mr. Kitekei’aho’s evidence that the second installment was payable upon
Cabinet approval being obtained on 16 August 2006.

[15] | find that the second installment of T$10,000 was payable by Mr.
Moehau to Mr. Kitekei’aho on 16 August 2006.

Issue three - How much was paid?
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[16] Mr. Kitekei’aho said that he received a payment of T$10,000 a few days
after the lease application was signed and no further payment. I have found him to
be a convincing witness and he was resolute under cross-examination.

[17] | also find support for Mr. Kitekei’aho’s evidence in that his pleading that
his request of Mr. Moehau for payment was met with an attempt to set-off the
value of the furniture was not disputed (see paragraph 9 of the further amended
statement of defence). Further support for Mr. Kitekei’aho’s evidence is to be
found in the letter to the Minister of 10 December 2012.

[18] Mr. Tu’utafaiva submitted that Mr. Kitekei’aho was not a reliable witness
as he could not recall when he received the first installment or what he did with it.
That is not completely correct. Mr. Kitekei’aho said he received the first
installment a few days after the lease application was signed. He recalled the
circumstances under which the payment was received. It is not at all surprising that
after such a long time he does not recall what he did with the payment.

[19] Mr. Kitekei’aho gave evidence that he had not checked his bank account
to determine if any further payments had been made by Mr. Moehau. This is not
significant as Mr. Moehau did not have his bank account details and Ms. Ma’u did
not suggest that any payments were deposited directly into Mr. Kitekei’aho’s bank
account.

[20] Mr. Kitekei’aho wrote to the Minister of Lands on 31 January 2012
requesting the cancellation of the lease and made no mention of the T$10,000. | do
not think too much emphasis can be placed upon this. It is clear that his principal
concern at that time was the cancellation of the lease because of the transfer and
the use of the land for commercial purposes. Furthermore, in the letter sent to the
Minister on 10 December 2012, Mr. Kitekei’aho did complain that he had not been
paid.

[21] As far as the evidence of Ms. Ma’u is concerned, she worked for a firm of
accountants, Tupou & Associates, that paid Mr. Moehau’s business accounts. She
said that instructions were given by Mr. Moehau to make payments to Mr.
Kitekei’aho and that she prepared and recorded them. Once the payments were
prepared, they were left for collection. She said that payments were made totalling
T$40,000. She produced three documents in support of her evidence. First, a
voucher dated 13 March 2007 recording a payment of T$3,503.15 to Mr.
Kitekei’aho with a notation that it was the settlement of the outstanding balance on
the lease of his land. Secondly, a table that she prepared listing payments totalling
T$40,000. Thirdly, a letter from Mr. Moehau’s then law practitioner, Ms. Tonga,
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stating that an amount of T$6,164.14 was owed by Mr. Kitekei’aho to Mr. Moehau
under a judgment obtained in civil proceedings.

[22] | do not accept Mrs. Ma’u’s evidence. In certain respects it appears to me
to be implausible, it is largely unsupported by documentary evidence that she (or
Mr. Moehau) could be expected to produce and because she is unable to say that
Mr. Kitekei’aho either collected the payments or received them.

[23] In relation to the table Ms. Ma’u prepared, the first payment was said to
be an amount of USD$5,000. There was no explanation for why payment would be
made in a foreign currency. Mr. Kitekei’aho appeared genuinely perplexed at the
suggestion that he received US dollars and denied it. In addition, one of the
‘payments’ listed was the T$6, 164.14 said to be owing by Mr. Kitekei’aho under a
civil judgment. It was clear to me that this was not a payment at all but an attempt
to set-off that sum against what was owed to Mr. Kitekei’aho. However, the
existence of the judgment was not proven and Mr. Kitekei’aho denied any
knowledge of it.

[24] Ms. Ma’u said that the payments were prepared and vouchers were signed
by the person collecting them before the details of each payment were entered into
the computer. She was not able to recall Mr. Kitekei’aho ever collecting any
payment and she produced just one voucher. That voucher was not signed by Mr.
Kitekei’aho and there was no other evidence that he ever received it.

[25] Ms. Ma’u said she prepared the table as part of her duties as an accountant
at Tupou & Associates but it does not contain information one would expect to be
included, such as the name of the payee and the numbers of the cheques by which
payments were made.

[26] Ms. Ma’u’s evidence was not supported by copies of payment vouchers
(other than the one she presented) or bank statements or reconciliations. She said
that monthly reconciliations were completed and that she had no recollection that
any cheques were not paid but she did not produce any reconciliations, could not
say into which account the cheques were paid and had made no enquires to find
out. It was surprising that despite being an experienced accountant and business
woman Ms. Ma’u had clearly made no serious attempts to collect relevant
documents (such as vouchers, reconciliations and bank statements) from Mr.
Moehau.

[27] For those reasons | accept Mr. Kitekei’aho’s evidence that the second
installment of T$101000 was not paid by Mr. Moehau.
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Issue four Is there any sum owing by Mr. Moehau?

[28] It follows from what | have said above that there is a sum of T$10,00
owing by Mr. Moehau to Mr. Kitekei’aho which fell due for payment on 16 August
2007.

The Limitation issue
Section 170 of the Land Act

[29] Mr. Moehau contends that Mr. Kitekei’aho’s action is statute barred.
Section 170 of the Land Act provides:

No person shall bring in the Court any action but within 10 years after the
time at which the right to bring such action shall have first accrued to
some person through whom he claims, or if such right shall not have
accrued to any person through whom he claims then within 10 years next
after the time at which the right to bring such action shall have first
accrued to the person bringing the same.

[30] Mr. Tulutafaiva submits that if the second installment fell due for
payment on 16 August 2006 any action to recover it should have been commenced
before 16 August 2016. He argues that as Mr. Kitekei’aho only claimed the
T$10,000 when he filed his amended statement of claim on 11 July 2017 he did so
outside the 10 year limitation period.

[31] For the benefit of the reader the following timeline of relevant dates may
assist:

2006  Agreement to grant lease. Mr. Moehau agrees to pay T$20,000
by installments of T$10,000.

20 July 2006 Application for lease filed with Ministry of Lands. First
installment paid.

16 August 2006 Cabinet approval to lease given and second installment
is payable.

7 December 2006 Lease is registered.
3 August 2016  Action commenced seeking cancellation of lease.

16 August 2016 Ten years from date that second installment payable.
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11 July 2017 Amended statement of claim filed with leave of the
Court (money judgment sought).

[32] | am unable to accept Mr. Tu’utafaiva’s submission. Under section 170
time begins to run when a person’s right to bring an action in the Court first
accrues. A claimant’s right to bring an action is synonymous with his/her cause of
action. The right to bring an action arises by virtue of the existence of factual
circumstances entitling him to seek some remedy from the Court. Mr.
Kitekei’aho’s right to bring an action arose under the agreement as a result of the
non-payment of the second installment. All of the facts giving rise to his right to
bring the action were fully and adequately pleaded in his original statement of
claim. All that changed when he filed his amended statement of claim was that he
sought monetary relief rather than the cancellation of the lease. That was not a
fresh right of action.

[33] There is an important distinction between a right to bring an action (or a
cause of action) and a remedy that is claimed. This is highlighted in his extract
from the White Book Vol 1lat 20/5-8-2:

“Where however, the amendment sought to be made relates to matters
going to the remedy claimed rather than introducing a new cause of
action, the Court will grant leave to amend the original pleadings in order
to allege facts arising subsequent to the date of the writ ....e.g. acceptance
of the repudiation of contract and a claim for further loss arising out of
such repudiation and a declaration relating to such repudiation and its
acceptance..”.

[34] Furthermore, an amendment to a pleading takes effect not from the- date
that the amendment is made but from the date of the original pleading which it
amends (White Book Vol 1 20/5-8/2). This is the reason why Rules of Court may
require a party to seek leave before amending their pleadings (0.8 Rule 7) and why
a party may not amend a pleading to add a cause of action that accrued after the
commencement of the action. Mr. Kitekei’aho’s amended statement of claim was
filed with the leave of the Court and with no objection from Mr. Moehau’s then
Counsel and no application was made to set the amended pleading aside. The
amended pleading therefore takes effect from the date the action was filed and it
was not time barred.

Section 16 Supreme Court Act
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[35] Mr. Tu’utafaiva sought to rely upon section 16(1) of the Supreme Court
Act which imposes a five-year limitation period in actions to recover debts and
damages. It reads:

“It shall not be lawful to sue any person for debt or damages after the
expiration of 5 years from the date on which such liability was
incurred....”.

[36] Reliance upon section 16(1) was not fairly signposted in the statement of
defence and it is not just that it be raised but it does not assist Mr. Moehau in any
case. Under section 149(1)(e) of the Land Act this Court has jurisdiction to hear
and determine any question or amount of damages, loss, compensation, mesne
profits, rent or claim in respect of any interests of any kind in any land including
any lease. Mr. Tu’utafaiva accepted the Court’s jurisdiction to hear Mr.
Kitekei’aho’s claim.

[37] There is an apparent inconsistency between section 170 of the Land Act
and section 16(1) of the Supreme Court Act. This inconsistency is easily resolved
by the application of established principles of statutory interpretation. Section
16(1) was enacted in 1912 (Section 1 of No 24 of 1912). It is on the face of it a
general provision not limited to actions in the Supreme Court. The Land Act was
enacted later in time. Section 170 deals only with actions commenced in the Land
Court under its specialist jurisdiction. In such circumstances section 16(1) is said to
be impliedly repealed pro tanto. Section 170 engrafts an exception upon the
application of section 16(1) and will apply to the exclusion of section 16(1) in the
specific circumstance of actions filed in the Land Court (Burrows and Carter
‘Statute Law in New Zealand’ Fourth Edition at Chapter 14, page 461). Section
16(1) has no application to this action.

Result

[38] Mr. Kitekei’aho is successful and he shall have judgment against Mr.
Moehau in the sum of T$10,000.

[39] Mr. Kitekei’aho is entitled to costs. If Counsel are unable to agree on
quantum they may file memoranda within 28 days.



102 Panuve v Panuve and Minister of Lands [2018] Tonga LR

Panuve v Panuve and Minister of Lands

Court of Appeal, Nuku’alofa
Handley J, Blanchard J, Hansen J
AC 10/2017

26 March 2018

Land — widow not a Tongan national at date of husband ’s death —
requirement of Tongan nationality at death or date of claim? —
interpretation of Constitution and Land Act

A woman is an American citizen at the time of her hushand’s death. As widow she
claims her husband’s tax and town allotments. The Minister of Lands registers her
as owner but the Land Court cancels that registration and she appeals to the Court
of Appeal.

Held

1. for a widow to claim a tax or town allotment, she must be a Tongan
subject at the date of death of her husbhand.

2. the requirement for Tongan nationality applies to all who have a right to
succession under the Act.

Cases considered

Taufa v Tahaafe [2015] Tonga LR 104
Vea and anor v Vea and ors (unreported Land Court, LA 22 of
2009, 1 October 2010, Andrew J)

Statutes considered

Constitution clause 113
Land Act sections 2, 14, 42, 56, 100

Counsel for the Appellant : Mr. L. M. Niu SC
Counsel for the First Respondent : Mr. W. C. Edwards SC
Counsel for the Second Respondent : Mr. ‘A. Kefu SC
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JUDGMENT OF THE COURT

[1] The appellant (Toakase) appeals against the ruling of the Lord President
in which he directed the Minister of Lands to cancel her registrations as owner of
tax and town allotments formerly owned by her late husband, Sionatapi Panuve, on
the ground that she was not a Tongan subject at the date of his death. The Lord
President was also required to consider Toakase’s challenge to a lease of the town
allotment to the first respondent (Tapu) and the ownership of a house built on the
town allotment.

Background

[2] Sionatapi and Toakase married in 1991. Both had been married
previously. Sionatapi’s first wife ‘Ana died in 1989. She and Sionatapi had two
sons, Tapu and Semisi, and a customarily adopted daughter, Juliet. Sionatapi had a
town allotment at Haveluloto and a tax allotment at Pelehake. In 1989 Sionatapi
and his two sons agreed to build a house on the town allotment. They jointly
borrowed the money required to build the house and all agreed to share in
repayments. Sadly, ‘Ana died before the house was completed. The remaining
members of the family moved in and lived there together.

[3] Toakase was born in Tonga in 1948. She married a Tongan man in the
United States in 1974. In 1982 she became naturalised as a citizen of the United
States. She and her first husband divorced in 1986.

[4] After their marriage in the United States, Sionatapi and Toakase moved
back to Tonga and into the house on Sionatapi’s town allotment. Initially they
shared the house with all three of Sionatapi’s children. In 1991 Tapu married and
left to live elsewhere. Semisi married in 1992 and he and his wife lived in the
house until 1996 when they left to build a house of their own. Juliet also left in
1996. When Semisi left he asked to be released from his obligations under the
house loan. Sionatapi and Tapu agreed and from then until 2003 shared
responsibility for repayments. In 2003 Sionatapi got into financial difficulties and
Tapu agreed to pay off the balance of the loan, then $21,582.34. In return Sionatapi
offered Tapu a lease of the town allotment. An application was made and approved
in 2004 although for reasons that were not explained, the lease was not registered
until 2015.

[6] Sionatapi and Toakase lived in the house together until 2000 when
Toakase left to work in the United States where she remained until 2009. The
couple visited one another during this time and Toakase sent Sionatapi money.
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They lived together in the Haveluloto house from 2009 until Sionatapi’s death on
23 July 2012.

[7] At that time Toakase was still a citizen of the United States. Shortly
afterwards she applied for and, on 25 October 2012, was re-admitted to Tongan
nationality. She then lodged her claim as widow for Sionatapi’s town and tax
allotments. They were registered in her name in 2013.

Issues

[8] Before the Lord President, Tapu and the Minister of Lands contended that
Toakase was not entitled to Sionatapi’s allotments as she was not a Tongan
national at the date of death. For Toakase, it was submitted that there is no
requirement for a widow to be a Tongan national in order to claim her deceased
husband’s allotments but, if there is, it is met if the widow is a Tongan national
when she makes her claim. Tapu sought cancellation of Toakase’s registration of
the two allotments and a declaration that he is the owner of the house on the town
allotment. Toakase, for her part, sought a declaration that the lease to Tapu was
null and void by virtue of her prior registration as holder of the town allotment.

[9] The Lord President held that in order for a widow to claim a tax or town
allotment, a widow must be a Tongan subject at the date of death of her husband.
Accordingly, Toakase was not entitled to claim Sionatapi’s tax and town
allotments. The Lord President directed the Minister of Lands to cancel Toakase’s
registration as holder of the tax and town allotments. In the circumstances Toakase
had no standing to challenge the lease and the Lord President made no finding in
relation to it. He was, however, not satisfied that Tapu owned the house and
declined to make an order to that effect.

[10] The first and primary question that must be considered, then, is whether
the Land Court was right to hold that a widow must be a Tongan subject at the date
of her husband’s death in order to claim an interest in his tax or town allotments.

The appellant’s case

[11] Before us, as he did in the Land Court, Mr. Niu SC began his case by
referring to clause 113 of the Constitution which provides:

Tongan male subjects by birth of or over the age of 16 years may be
granted town allotments and tax allotments out of estates granted in
pursuance of this Constitution with the consent of or upon consultation
with the estate holder and out of the lands of the Crown, by the Minister
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of Lands. Such allotments shall be hereditary and shall be of such size and
at an annual rent as may be determined by law. A widow shall have the
right to succeed according to law, to her deceased husband’s tax and town
allotments.

[12] Mr. Niu submitted that, while the right of Tongan males to a grant of town
and tax allotments is conditional on their being Tongan subjects by birth, there is
no such qualification on a widow’s right to succeed. Widows have the right to
succeed according to law. And the law, submitted Mr. Niu, as provided by the
Land Act (CAP. 132), (the Act) does not stipulate that Tongan nationality is a pre-
requisite to a widow’s right to claim.

[13] Mr. Niu referred to section 80 of the Act which simply provides, without
words of qualification, for “his widow” to be entitled to a life interest in allotments
held by a lawful male holder on his death. He pointed out that ss.81 and 87
similarly refer merely to “a widow” or “the widow”.

[14] Mr. Niu contrasted the requirement in s.64 of the Act for the ‘holder’ of a
tax allotment to pay an annual rent with the obligation in s.66 for the widow or any
daughter to pay rent during the continuance of a life estate. He pointed out that
sections 56 and 58 dealing with the lease of a town or tax allotment similarly
distinguish between the registered holder and ‘a widow’.

[15] Mr. Niu argued that it followed that the definitions of ‘landholder’ or
‘holder’ in section 2 of the Act are intended to refer only to male holders.

[16] Finally, in support of his argument that the Land Act, properly construed,
imposes no requirement that a widow must be a Tongan national to succeed to her
husband’s allotment, Mr. Niu referred to s.42, the concluding section of Part Il of
the Act which provides:

Nothing in this part of this Act shall apply to any person who is not of
Tongan nationality.

[17] Mr. Niu submitted that, as there is no equivalent provision applicable to
other parts of the Act, including, relevantly, Part IV Tax and Town Allotments, the
Legislature must be taken to have intended that, unless expressly provided, there is
no requirement for Tongan nationality in order for a person to succeed to and hold
a tax or town allotment.

Discussion
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[18] The careful arguments of Mr. Niu notwithstanding, we are satisfied the
Lord President was right to find that the Land Act, read as a whole, intends and
provides that only Tongan subjects may hold an interest in land. Widows are not
exempt from this requirement.

[19] We begin with the definition of “landholder” and “holder”.

Section 2 relevantly provides;
“landholder” or “holder” means-
€)] As regards Crown Land the Minister of Lands;

(b) Any Tongan subject holding an hereditary estate (tofia), a tax
allotment (api tukuhau) or town allotment (api kolo);

(©) Any Tongan subject claiming to be interested in land which he is
legally capable to hold;

(d) Any trustee duly appointed by the King, the Minister, or the
Court on behalf of any person entitled to succeed to any land on reaching
the lawful age of succession in respect of such land;

(e) Any person appointed as or acting as trustee or representative for
any person beneficially entitled to any land or interest in land,;

()] Any person who claims to be entitled to any land or interest in
land whether in actual possession or occupation or otherwise.

[20] S.14 prohibits non-Tongans from holding, residing upon or occupying

land without a permit, providing as follows:

“14. It is unlawful for any alien to hold or to reside upon or to occupy any
land without having first obtained from the Minister of Lands a permit so
to do issued by him in exercise of the powers conferred under section
19(4) of this Act. Any alien who contravenes the provisions of this section
shall on conviction be liable to a fine not exceeding $20 or in default of
payment to imprisonment for any period not exceeding 3 months.

[21] Contrary to Mr. Niu’s submission, we are unable to accept that the
definition of “landholder” or “holder” in subparagraph (c) is to be construed

narrowly as referring only to males. That could only be so if the scheme and the

provisions of the Act required it. In our view they do the opposite. Section 56, for



[E]

[2018] Tonga LR Panuve v Panuve and Minister of Lands 107

example, makes it clear that the definition of ‘registered holder’ or ‘holder’
includes a widow. It relevantly provides;

56. The registered holder of a town or tax allotment may grant a lease
over the whole or part of his town or tax allotment, provided that-

... (ii) the holder is not a widow holding the tax or town allotment of her
deceased husband;...

Mr. Kefu also referred to  section 100 which relevantly provides:

100 (1) The registered holder of a tax or town allotment may grant a
mortgage over the whole or part of his tax and town allotment provided
that -  (ii) the holder is not a widow holding the tax or town allotment of
her deceased husband; ...

[22] The right of an unmarried daughter to inherit (s.82(d)) similarly shows
that the definition of ‘registered holder’ or ‘holder’ is not confined to males.
Indeed, Mr. Niu was obliged to concede that, if his argument is correct, it must
follow that unmarried daughters who are not Tongan nationals could also succeed.
That would be an extraordinary outcome and in our view most unlikely to have
been intended.

[23] As we have noted, section 42 was relied on by Mr. Niu as indicating an
intention to permit succession by non-Tongan nationals in those parts of the Act to

which it does not apply, unless there is express provision to the contrary. However,

as this Court observed in Taufa v Tahaafe [2015] Tonga LR 104 at [19], Part 11l of
the Act applies only to noble estates. Such a provision could have been included in
Part IV to put beyond doubt that a non-Tongan could not inherit a tax or town
allotment, but when section 82 is read with the definition of ‘landholder’ or
‘holder’, such a provision would have been redundant. It may .be noted also that
one of the consequences of section 42 is to make it clear that, in order to succeed to
an hereditary estate, female issue and the sisters of the holder must be Tongan
subjects. It would be anomalous if a different rule applied to a successor to tax and
town allotments, an outcome that Mr. Niu’s argument entails.

[24] In our view the provisions of the Act, read together, evince a clear
intention that the requirement for Tongan nationality applies to all who have a right
to succession under the Act. It is not made explicit in the case of widows only
because the scheme of the Act can sensibly brook no other interpretation.
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[25] We agree with the Lord President, that this outcome, while having the
potential to cause injustice in individual cases, is consistent with what he described
(at [36]) as a unique system of land tenure in Tonga, whereby all land is given by
grant and not sold for money and life interests in land are reserved for Tongan
people. The principle of non-alienation to foreigners is discussed in The Royal
Land Commission Final Report of 30 March 2013 at p 2 and encapsulated in the
following excerpt from the speech of His Majesty Tupou | at the Opening of
Parliament 1875 [1921-1962] Tonga LR Vol II, 1 - 2 referred to by Mr. Kefu:

“There is another matter that is right that | should speak about and that
concerns the soil (land) of this Country. It is quite true that matters of this
nature do not as a rule belong to the Constitution of other Countries but
we are different from all other countries of the world, for no part of Tonga
has yet been sold, the whole of the land being intact up to the present time
and in the Constitution | have again made sure that this law shall be
perpetual, that is absolutely forbidden to sell any part of Tonga for ever.
Nevertheless it appears to me just to make a regulation and it is in the
Constitution to allow leases to be given for pieces of land and for sites by
the Government and by the Chiefs”.

[26] We also accept that it would be anomalous if a widow in the appellant’s
position could retain the right to hold land whereas a Tongan male who had ceased
to be a Tongan national as a result of taking foreign citizenship, would lose that
right. Such an outcome is unlikely to have been intended by the Legislature.

[27] In Vea and anor v Vea and ors (unreported Land Court, LA 22 of 2009, 1
October 2010, Andrew J) it was held that it was not the law in Tonga that in order
to claim under section 80 of the Act, a widow did not have to be a Tongan subject.
We agree with the Land Court that that is not a correct statement of the law. -

[28] We pass now to consider the consequential issue of whether the
requirement to be a Tongan subject must be satisfied at the date of death or when
the claim is made. The question was considered in Taufa v Tahaafe. This Court
decided, without argument, that the point in time at which rights of inheritance are
to be determined is the date of death.

[29] Although Mr. Niu valiantly sought to persuade us otherwise, we are in no
doubt that Taufa v Tahaafe correctly decided the issue. The words of the statute
leave room for no other conclusion. Section 80 relevantly provides:
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“On the death of the lawful male holder of any tax or town allotment his
widow shall be entitled to a life estate in such allotment which estate shall
terminate on her re-marriage or upon proof in legal proceedings (as
provided by section 81) of her having committed fornication or adultery:

[30] The entitlement arises on death. That is when the status of the widow
must be considered. And, as the Land Court pointed out (at [40]), there are
practical reasons why this should be so. If the right to succession could not be
determined until a claim were lodged, there would be uncertainty and the potential
for challenges to prior grants made to lawful successors.

Result

[31] The appeal is dismissed.
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Palelei v Lenati

Land Court, Nuku’alofa
President Paulsen
LA 44/2017

3 April 2018
Land — estoppel by acquiescence — unconscionability

The Minister granted the Plaintiff a town allotment at Ma’ufanga and it was
registered in 2016. The Defendant had been living on that land all her life but was
not consulted by the Minister before the grant was made and registration
completed. In a previous case the court cancelled the grant and directed the
Minister to exercise his discretion again after taking account of the Defendant’s
position. The Minister again made a grant of the land to the Plaintiff.

The Defendant claims that an estoppel arose that prevents her being evicted. She
claimed that she was promised the house, encouraged to make improvements and
told that she would never be chased off.

Held
The registered landholder is entitled to have vacant possession.

Representations which are said to have led to the creation of the estoppel
should precisely be defined. A party should not be estopped on an
ambiguity.

3. Estoppel might also arise against a third party who has acquired an
interest in the land from the landholder with knowledge.

Cases considered

Mafile’o v Muhupeatau (Unreported, Land Court LA 5 of 2009, 15
July 2011 Scott LCJ)

Legione v Hately (1983) 152 CLR 406

Sakalia v Vailea & ors [1995] Tonga LR 130

Nuku v Luani [2017] Tonga LR 366

Nginingini v Nginingini [2018] Tonga LR 32

Kalaisi v Maile & Ors (Unreported, Land Court of Tonga, LA
19/15, 9 November 16 (see also the appeal at [2017]
Tonga LR 137)
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Counsel for the plaintiff : Mr. S. Taione.

Counsel for the defendant : Mrs. P. Tupou.
RULING

The claim

[1] This is the second action between the same parties. In the first action

(LA16 of 2017) the defendant in this action (Lata) challenged the grant of a town
allotment at Ma’ufanga to the plaintiff (Siosifa). In a ruling of 7 August 2017, |
directed the Minister to cancel Siosifa’s grant and to make a fresh decision on
Siosifa’s application for the town allotment after giving Lata an opportunity to be
heard. The Minister cancelled Siosifa’s grant and then heard from both Lata and
Siosifa. The Minister then issued a fresh decision granting the allotment again to
Siosifa. Lata was required to vacate the allotment but she refuses to leave. She
argues that Siosifa is estopped from recovering the allotment from her. A second
defence that Siosifa’s claim is time barred was abandoned.

The facts

[2] Most of the basic facts are set out in my first ruling in LA16 of 2017 but
for the benefit of the reader | will set them all out again with further evidence given
in this action.

[3] The story begins with one Siaosi Palelei (Siaosi). Siaosi had two
daughters by his first wife and four daughters by ‘Uheina, his second wife. Lata is
the second daughter of Siaosi’s marriage to ‘Uheina. Siaosi also had an illegitimate
son named Paula Palelei (Paula). Paula has three sons. Siosifa is Paula’s youngest
son. Lata and Paula are half siblings and Lata is Siosifa’s aunt.

[4] Siaosi was granted a town allotment at Ma’ufanga known as
Matakivaha’i. It was registered in 1956. Siaosi and his family lived in a house
which was gifted to him and relocated on to his allotment (Siaosi’s house).

[5] Lata was born in 1965 and is 53 years old. She grew up on Matakivaha’i
and is now married. She still lives on the land in Siaosi’s house. She raised her
family there.

[6] Paula moved to Matakivaha’i in around 1979. In the first action Paula did
not give evidence and it was said that he was chased off his uncle’s land before
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moving to Matakivaha’i. In this action Paula and his wife Latu (the mother of
Siosifa) gave evidence. They denied Paula was chased off his uncle’s land but
whether that is so makes no difference to the result of this action. Siaosi and
‘Uheina agreed that Paula and his family could live at Matakivaha’i. Paula’s house
was moved on to the land.

[7] Siosifa was born in 1984. He is now 34 years old. He too grew up on the
land. He has lived there his whole life apart, it seems, for a period when he went to
University in Fiji between 2006 and 2008.

[8] Siaosi retired in around 1985. He decided to stand for the Legislative
Assembly as a candidate in ‘Eua. To advance this intention he arranged to
exchange Matakivaha’i for Paula’s town allotment at ‘Eua. The exchange was
approved by-Cabinet. Paula was registered as the holder of Matakivaha’i on 24
October 1986. Siaosi was registered as the holder of the land in ‘Eua.

[9] Siaosi became ill and never stood for election. Siaosi, ‘Uheina and their
daughters remained living on Matakivaha’i. Siaosi was no longer the holder of the
land and he could only have remained on the land with Paula’s permission. He did
not ask Paula that Matakivaha’i be returned to him. | found in the first action that
‘Uheina was not happy about the exchange and told Siaosi to reverse it and that he
said it could not be done and assured his family that he would see to it that no one
would chase them from their land. Paula was not party to those discussions and |
find that he did not know of them.

[10] Siaosi asked Paula to grant a lease of that portion of Matakivaha’i where
Siaosi’s house is located. Paula agreed to grant the lease. He felt it was right that he
honour his father’s instructions. On 19 October 1990 Cabinet approval was
obtained to the grant of a lease over an area of 809.4 square metres (approximately
one half of the allotment) for 20 years in favour of Siaosi’s eldest daughter
Talahiva. The lease was not registered until 22 February 1996 and was for a 20
year term from 22 February 1996 to 21 February 2016. The evidence satisfied me
that Lata was aware of the lease and its 20 year term and also its purpose. Paula
said, and I have no hesitation in accepting, that the purpose of the lease was so that
Siaosi’s daughters had somewhere to live until they married when they would
move away and the land would be returned to him. Consistent with this Siaosi
required the lease to be for 20 years as it-could be expected that his daughters
would be married within 20 years (as indeed they all were). | find that the lease
was registered in Talahiva’s name only because she was the eldest daughter but
that the lease was intended to benefit all the daughters.
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[11] Mrs. Tupou tried to make something of the fact that at the time the lease
was registered all of the daughters other than Lata were already married. That does
not alter my view as to the purpose of the lease. The discussions between Siaosi
and Paula about the granting of the lease must have occurred in or before 1990
(when Cabinet approval to the lease was obtained). | believe it more likely than not
that the discussions would have occurred in around 1986 when ‘Uheina learned of
the land exchange. The evidence was that it was not until 1991 that Talahiva
married. The youngest daughter married in 1995 and Lata was the last to marry
after the registration of the lease in 1996. Unlike her sisters when Lata married she
remained living with her parents whilst her sisters had all chosen to move away.
Lata and her husband raised their family on the land. She has continued to live in
Siaosi’s house until the present day.

[12].  Itis not at all strange that Paula did not ask Lata to leave the land when
she married. There was no reason at all for him to do so. Paula was clearly happy
that Siaosi and ‘Uheina remained on the land and Lata was living with them in
Siaosi’s house. The relations between the parties were good and in any case Paula
had granted the lease and understood that Siaosi’s daughters were entitled to live
on the land until 2016.

[13] Siaosi died in 1999. ‘Uheina died in 2006. Lata says that at a feast
following ‘Uheina’s funeral, Paula gave a speech and said that Siaosi’s daughters
were free to do what they liked with Siaosi’s house and could renovate the house
and that no one would ever chase them off the land. | do not accept that he said any
of those things for reasons | shall set out later in this ruling.

[14] Lata and her husband made renovations to Siaosi’s house in
approximately 2008 to 2010. Most of the work was carried out by Matalave
Mohuanga and others that he organised for the purpose. The extent, cost and
reasons for the renovation work are disputed and I shall return to these matters later
in the ruling. In addition, in around 2010 a shop that Lata operates on the land was
damaged in a cyclone and had to be rebuilt. Paula asked Lata’s husband to move
the shop to allow access to his house. Paula was upset that this did not happen and
he argued with Lata. There is a dispute as to what was said but for present purposes
that is of little significance. From this point the relationship between the parties
soured and has never been restored. There was evidence about other disputes that
have arisen. The details were sketchy but it was clear to me that the relationship
between Lata and Paula and his family (including Siosifa) has broken down.
Although Lata denies this the fact that the parties do not freely converse with each
other and Siosifa and Lata have now been involved in two actions before the Land
Court leaves little doubt that it is so.
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[15] On 10 April 2012 Paula wrote to the Minister of Lands to surrender part
of Matakivaha’i (the area subject to the lease) in favour of Siosifa. Paula’s letter
made no mention of the lease or of Lata’s occupation. The application was not
processed because the land was subject to a mortgage. Following the discharge of
the mortgage Cabinet approved the surrender on 17 October 2014. On 11
November 2014 a public notice was published notifying of the surrender and
calling for any claims to be made to the land. No claims were made. On 26 January
2016 Siosifa lodged an application to be granted the land. The lease had not then
expired. It had expired by 7 March 2016 when the Minister gave his consent to the
grant. On 26 July 2016 Siosifa was registered as the holder of the land (Deed of
Grant Vol 435 Folio 29).

[16] Lata was not aware of Paula’s intention to surrender the land and
considers that she should have been told. Her case was advanced on the basis that
the reason for the surrender was so that Siosifa could take steps to remove her from
the land. Mrs. Tupou submitted that was the effect of Paula’s evidence but I have
read the transcript closely and do not accept that submission. Paula did not advise
Lata about the surrender because their relationship was bad and had been bad since
2010. Paula believed that Lata was entitled to live on the land until the expiry of
the lease. Paula and Latu, their sons and their son’s wives and children (a total of
ten people) are living in Paula’s house and it is overcrowded. Paula and Latu
intended that once Lata moved off the land Siosifa would build his house and move
into it with his family relieving their overcrowded circumstances. As Paula and
Latu had no daughters they are also concerned that their sons live near to them to
look after them in their old age. All of this is entirely understandable. Paula was
not in any event obliged to advise Lata of his intentions because his surrender of
the land could not affect the lease (section 59 of the Land Act).

[17] After Siosifa was registered as the holder of the land Latu informed Lata
that her family would need to move. Lata wrote to the Minister asking him to
cancel Siosifa’s grant on 30 January 2017. She also wrote to Paula on 9 February
2017 asking him to return the land. Paula responded expressing the hope that Lata
would vacate the land. On 28 March 2017 Siosifa’s lawyers wrote to Lata giving
her 14 days to vacate or they would proceed to Court and lock up the house to
prevent her and her family from entering it. As a result Lata commenced the action
LA16 of 2017 challenging Siosifa’s grant. She was successful in that action and
Siosifa’s registration was cancelled but it is important to note that there was no
finding that Lata was entitled to the land. At paragraph 41 of my ruling, | said that
I was not expressing a view on how the Minister might resolve the competing
claims of Siosifa and Lata as that was a matter entirely for the Minister to decide.
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[18] The Minister heard from both Siosifa and Lata before arriving at a
decision to again grant the allotment to Siosifa. Although in her written
submissions Mrs. Tupou took issue with the Minister’s decision he was not joined
as a party and in her amended statement of claim Lata did not seek the cancellation
of Siosifa’s grant. The Minister’s decision was conveyed to Lata in a letter of 23
August 2017 and she was advised that the Minister would allow her two months to
vacate the land and that Siosifa would be entitled to apply for a grant on 24
October 2017.

[19] Siosifa applied for the grant on 24 October 2017 and the land was
registered in his name on 5 December 2017. Siosifa’s lawyers wrote to Lata on 5
December 2017 giving her until 8 December 2017 to vacate the land. Lata did not
vacate and these proceedings were commenced.

[20] Siosifa has purchased two containers of materials to build his house on the
land and at the time of filing this proceeding, he sought an interim injunction to
remove Lata. That application was not pursued in favour of an early hearing date.

Estoppel

[21] Lata relies only upon the defence of estoppel by acquiescence. Mrs.
Tupou submits that Paula encouraged Lata to occupy and improve the land and led
her to believe that she would not be removed from the land during her lifetime and
that it would be unconscionable for him to now remove her. In reliance upon the
decision of Nginingini v Nginingini [2018] Tonga LR 32, she also argues that
Siosifa is bound by Paula’s representations and conduct and estopped from
evicting Lata (paragraph 3 of her submissions).

[22] In Kalaisi v Maile & Ors (Unreported, Land Court of Tonga, LA 19/15, 9
November 16, Paulsen CJ at [106] identified the matters that must be proven to
establish an estoppel by acquiescence as follows:

€)] An expectation or belief by person A that is encouraged by
person B as to the property of person B, such as that the property is or will
be the property of person A or that he has some other interest in it;

(b) Knowledge by person B of person A’s expectation or belief;

(© Some activity by person A in reliance upon his expectation or
belief such as the expenditure of money upon the property;

(d) The interest or expectation is one that person B could lawfully
satisfy;
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(e) Encouragement by person B of the activities of person A or at
least knowledge of those -activities with a failure to assert his title to the
property when they are adverse to it so that it would be unconscionable,
inequitable or unjust for him to rely upon his legal rights to defeat the
expectation encouraged by his conduct or lack of it.

[23] In Nginingini (at [39]-[44]) | held that that if a claimant’s belief as to
some interest or right over land has been created by a landholder an estoppel might
also arise against a third party who has acquired an interest in the land from the
landholder where:

(1) that third party acquired their interest with knowledge (for which
see paragraph 40 of the ruling) of the circumstances giving rise to the
claimant’s rights; and

(2) where it would be unconscionable for the third party to assert
his/her legal rights against the claimant.

These are the principles that Mrs. Tupou is relying on to argue that an estoppel
arises against Siosifa.

Discussion

[24] Applying the principles in Nginingini (supra) | approach Lata’s defence in
two parts. First, whether Paula created an expectation or encouraged a belief in
Lata that would as against him raise an equity entitling her to stay on the land for
her lifetime. Secondly, whether any equity arising also binds Siosifa now that
Paula is no longer the holder of the land.

The position of Paula

[25] No equity arising out of acquiescence entitling Lata to stay on the land
during her lifetime could be made out against Paula because:

@ Paula never created an expectation or belief in Lata that she
could remain on the land during her lifetime;

(b) Paula had no knowledge that Lata possessed an expectation or
belief that she could remain on the land during her lifetime;

(c) Lata did not act to her detriment in reliance upon her expectation
that she could remain on the land; and
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(d) It would not have been unconscionable for Paula to have relied
upon his legal rights to evict Lata following the expiry of the lease.

Expectation or belief encouraged by Paula?

[26] Mrs. Tupou submits that Lata relied upon a promise made by Siaosi that
no one would chase her off the land. Paula was not aware of any such promise and
it cannot bind him. Mrs. Tupou then submits that Siaosi’s promise was ‘echoed’ by
Paula in three respects. First, that Paula promised Lata and her sisters at ‘Uheina’s
funeral that they could renovate Siaosi’s house and no one would chase them from
the land. Secondly, Paula did nothing to suggest to Lata that she could not occupy
the land during her lifetime. Thirdly, that Paula encouraged her to do renovations
to Siaosi’s house and to the garage and rebuild the shop. | will deal with each in
turn.

[27] Paula made no promise to Lata and her sisters at ‘Uheina’s funeral. Paula
and Latu deny that any promise was made. | found them both to be thoughtful and
credible witnesses. Despite being elderly (and Paula is ill) they were firm and
unshaken in their evidence that Paula made no promise and | believe them. Lata by
comparison was not a plausible witness. Her evidence was incorrect or exaggerated
in a number of respects. Examples include her evidence of the extent of Paula’s
involvement in the renovations, the use of Paula’s timber for the renovations (in
respect of which her evidence conflicted with the evidence of her witness Matalave
Mohuanga) and her quite implausible suggestion that the parties could live in peace
on the land. Importantly, Lata acknowledged that she made no mention of Paula’s
promise in the first action. | consider that if a promise had been made Lata would
have mentioned it. | do not accept Mrs. Tupou’s submission that Lata did not do so
because the focus of that action was the Minister’s failure to consult. The fact of
such a promise would have been directly relevant to that issue. Had a promise been
made, it would have countered the case for the Minister that Lata had no right to be
consulted before the grant to Siosifa was made as there was no promise from Paula
that she could live on the land (see para 38 of the ruling). Importantly also when
Mrs. Tupou wrote to the Minister on 20 September 2017 challenging the latest
grant to Siosifa, she did not mention Paula’s promise but rather wrote:

..it was submitted on [ Lata’s] behalf when you issued your decision that
she be allowed to reside on the land until her death as was promised to her
by her father.

and
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For clarity, she did not live there on the basis of her sister’s, she was
living there on her father’s promise and as her father’s daughter.

[28] Lata called Matalave Mohuanga as a witness to give evidence about what
was said at the funeral. His evidence was that Paula said ‘you girls are free to
renovate your house and to live there’. Having heard Paula and Latu |
unequivocally prefer their evidence and am satisfied nothing of the sort was said.
But had those words been uttered they could not be taken to mean that Lata could
remain on the land for life. | fully agree with the words of Scott P in Mafile’o v
Muhupeatau (Unreported, Land Court LA 5 of 2009, 15 July 2011 Scott LCJ) at
[31] that:

In view of the consequences that flow from the recognition of an estoppel
it is obviously crucial that the representations which are said to have led
to the creation of the estoppel should precisely be defined. A party should
not be estopped on an ambiguity (Legione v Hately (1983) 152 CLR 406).

[29] The submission that Paula did nothing to suggest to Lata or her sisters that
they could not occupy the land during their lifetimes has no force. Given the
existence of the lease, there was no reason for Paula to do so. Lata was aware of
the lease and its term and she could not reasonably have inferred from Paula’s
silence a representation of any kind.

[30] I do not accept either Mrs. Tupou’s submission that Paula encouraged
Lata to believe that she could live on the land for life by allowing her to do the
renovations and rebuild the shop. Lata and her husband did the work because
Siaosi’s house was old and in urgent need of repair/renovation and they had
nowhere else to go.

In the case of the shop, it had to be rebuilt because it had fallen down in a cyclone
and was source of income for the family. If Paula provided some timber for their
use (the quantity and use of which was not proven to my satisfaction) it was an act
of kindness amongst family who were then on good terms. Paula had no reason or
right to discourage Lata from doing the renovations or repairing the shop when he
had no claim on Siaosi’s house and to his knowledge she was entitled to occupy
the land for the term of the lease. He did not therefore ‘allow’ the renovations or
the expenditure of money on them. His failure to object to the renovations
encouraged no belief or expectation in Lata.

Paula had no knowledge of Lata’s belief
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[31] Paula did not know of the promise Siaosi made to his daughters. Siaosi
asked him to grant a lease for 20 years. He understood that upon the expiry of the
lease the land would be returned to him. Lata never told him of her belief that she
could live on the land during her lifetime. Viewed in proper context nothing that
Lata did or said would have alerted Paula to her belief that she could remain on the
land for life.

Lata did not act in reliance upon her belief

[32] The renovations to Siaosi’s house were undertaken not because of
anything Paula did or said but because it was old, leaking and rotting and in urgent
need of repair and renovation. Latu gave evidence that she saw buckets in the
house collecting water from the leaking roof when she visited ‘Uheina and Mr.
Mohuanga gave evidence that the leaks had caused rotting of the structure of the
house. | find that the renovations and the rebuilding of the shop would have been
undertaken whether or not Lata believed she was entitled to stay on the land for
life.

[33] The evidence as to the cost of the renovations was quite unsatisfactory. It
was not proven that the cost of the work was the almost TOP$30,000 as Mr.
Mohuanga asserted in the tables attached to his written brief of evidence or even a
lesser figure of $26,961 as Mrs. Tupou advanced in her submissions. Mr.
Mohuanga provided only estimates of the cost of the work that were not prepared
for the purposes of this proceeding (and cannot for that reason be considered
reliable) and were totally unsupported by any invoices, receipts, bank statements or
records of hours worked. Similarly, Lata produced no documentary evidence of
any kind in relation to the renovation work or of any payment to Mr. Mohuanga in
relation to it.

Unconscionability

[34] In her written submissions Mrs. Tupou provided a long list of matters
which she said made Paula’s conduct unconscionable. Most of the matters relied
upon are irrelevant to the issue of whether an estoppel by acquiescence arises.
Unconscionability in this context must arise from reliance by the landholder upon
his legal rights to defeat an expectation which by his words or conduct he has
created that the claimant will have some interest in the land or be entitled to remain
there. It cannot be found in the fact that Paula did not tell Lata that he intended to
surrender the land or allowed her to remain for a short period after the lease
expired or show her proper regard as a sister. Paula did not lead Lata to believe that
she would have any interest in the land beyond the term of the lease or that she
could remain on the land for life. He did not encourage her to do work or expend
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money on the land and Siaosi’s house. There is nothing unconscionable in Lata
being asked to move from the land.

The position of Siosifa

[35] It must follow from my findings above that Lata’s defence of estoppel by
acquiescence cannot succeed against Siosifa. That notwithstanding the defence
always faced insurmountable hurdles.

[36] To succeed against Siosifa, Lata would need to establish that he acquired
his interest in the allotment from Paula with knowledge of the circumstances that
give rise to her entitlement to remain on the land and that it is unconscionable for
him to assert his legal rights and evict her. None of these requirements could be
established in this case.

[37] Siosifa has not acquired his allotment from Paula. He was not Paula’s heir
but a third son. Upon Paula’s surrender of the land, he was not able to claim it as of
right and Paula could not bind the Minister to grant the surrendered land to him
(Sakalia v Vailea & ors [1995] Tonga LR 130, 135 and Nuku v Luani [2017]
Tonga LR 255. Siosifa applied for the land once it had reverted to the estate holder
and anyone else could have applied for the land.

[38] Siosifa did not attend ‘Uheina’s funeral and could not have heard any
promises made by Paula at the funeral. There was nothing to suggest that Siosifa
knew that Lata held a belief that she could remain on the land for life. There was
nothing to alert him to the possibility of the existence of such a belief either.

[39] Siosifa was aware of some renovation work carried out by Lata but he did
not encourage it and was not consulted about it and he was away from Tonga for
some of the time during which that the work was undertaken.

[40] Given Siosifa’s lack of knowledge and having been granted the allotment
following consultation by the Minister with Lata | can see no basis for a suggestion
that it would be unconscionable for Siosifa to rely on his rights to require Lata to
move off his land.

[41] The case of Nginingini was very different from the present. In Nginingini
the plaintiff had acquired her lease from the holder of the land and had actual
knowledge of all of the matters giving rise to an equity in favour of the defendant
entitling her to occupy the land. In addition the lease was simply a device to defeat
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the defendant’s equity. | also found that it would have been unconscionable in
those circumstances for the plaintiff to assert her rights under the lease.

Result

[42] Siosifa’s claim is successful. There shall be an order granting Siosifa
possession of his town allotment and requiring Lata to move off Siosifa’s land and
remove all of her possessions from the land.

[43] Siosifa is entitled to his costs which are to be fixed by the Registrar if not
agreed.

[44] While this ruling takes effect immediately, | would hope and expect that
Siosifa would allow Lata some reasonable time to make arrangements to move
from his land in a dignified manner.
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Wallace v Tupou and Ors

Supreme Court, Nuku’alofa
Paulsen LCJ
CV 53/2017

13 April 2018

Practice and Procedure — setting aside judgment by default —
principles — reasonable case — arguable issues should have a
hearing — explanation of failure to defend — lack of irreparable
harm if default judgment is set aside — forum for trial Tonga or
NZ? — principles considered

The Plaintiffs were lenders to the First Defendant and sued for the sum outstanding
of about two million pa’anga. The Second Defendant was sued as guarantor of the
loan. the Plaintiffs obtained judgment by default in February 2018 and took steps
to sell secured properties in New Zealand. The Plaintiffs applied to obtain charging
orders against registered leases of land in Tonga and this application to set aside
judgment by default came before the court in this case.

There was a series of loans in which the amount loaned was T$1.258 million plus
loan fees of T$1.062 million at least. Substantial interest was also charged. New
Zealand law applied to the loan agreements. The defendants had legal advice
before signing the loan agreements.

Held
The default judgment was set aside.

To set aside a judgment by default, the defence must establish with
potentially credible evidence on affidavit that there is a real likelihood that
the defendant will succeed on the facts. The merits of the case is the most
important consideration in all such cases and where there is a real
possibility of success the defendant should not be denied its day in court.

3. The loan agreement was oppressive under New Zealand Law.

4. New Zealand is the proper and most convenient forum for resolving the
dispute, despite the higher legal costs and residence of the Defendants.

Cases considered

Moehau & Ors v Pacific Stores Ltd (Unreported, Court of Appeal,
10 July 2009, AC 24 of 2009)
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Jewett Cameron South Pacific Ltd v Tu’uholoaki [1999] Tonga LR
51

Spiliada Maritime Corp v Cansulex Ltd [1987] AC 460

Exportrade Corporation v Irie Blue New Zealand Limited [2013]

NZCA 675

Counsel for the plaintiffs : Mr. L. Niu SC and Dr. J. Turner
Counsel for the defendants Mr. W. Edwards
RULING

The applications
[1] The plaintiffs (the Wallaces) sue to recover NZ$2,104,822 said to be
owed by the first defendant (Ms. ‘llaiu, (aka Tupou)) as borrower under a term
loan agreement dated 24 May 2016.
[2] The second defendant (HRH) and third defendants are sued as guarantors
of Ms. ‘llaiu’s obligation.
[3] On 27 February 2018 the Wallaces obtained judgment by default against
Ms. ‘llaiu under 0.14 Rule 1 Supreme Court Rules. They then applied for charging
orders over registered leases in which they contend Ms. ‘llaiu has an interest either
solely or jointly with HRH.

[4] This ruling concerns the following applications:

@ Application by Ms. “llaiu to set aside the default judgment;
(b) Application by the Wallaces to vary the default judgment;

(© Applications by Ms. ‘llaiu and HRH to stay the action on the
ground that New Zealand is the forum conveniens; and

(d) Applications by the Wallaces for charging orders to be made
absolute and by Ms. “llaiu to discharge the charging orders.

The loan agreements and the default judgment

[5] The Wallaces are New Zealand residents. Mr. Wallace had a company
incorporated in New Zealand called International Produce Limited (IPL). It did
business in Tonga. Mr. Wallace met Ms. “llaiu and HRH in around 2001.
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[6] Ms. ‘llaiu and HRH are Tongan nationals. They have owned properties in
New Zealand but they have now been sold. Tonga is their usual place of residence.

[7] Ms. ‘llaiu and HRH had shareholdings in a company called Global
Trading Company Limited (GTCL).

[8] The Wallaces’ claim is founded upon a term loan agreement of 24 May
2016. There have in fact been a series of linked term loan agreements between the
parties which I shall describe below.

The first term loan agreement

[9] IPL as lender and GTCL as borrower entered into a term loan agreement
dated 15 December 2011 (the first term loan agreement). The advance was
$500,260 but included a ‘fee’ of $250,130. As will become apparent, loan fees
charged by the Wallaces are the kernel of the dispute between the parties.

[10] The first term loan agreement contemplated further advances (Part 1
Annexure Schedule Loan Details). Other terms included the payment of interest at
15%. Principal and interest were repayable on 14 June 2012. GTCL acknowledged
that the agreement was not a consumer credit contract under the Credit Contracts
and Consumer Finance Act 2003 (CCCF). A mortgage was taken over Ms. ‘llaiu’s
property at 69C Finch Street, Auckland. Ms. ‘llaiu provided her personal guarantee
but as between her and the lender she was deemed to be a principal party (cl.
13(b)).

[11] The first term loan was not repaid on 14 June 2012. Mr. Wallace’s
evidence was that the loan balance ‘reverted to zero’ on 14 October 2014. From the
account statements produced, I am not satisfied that is correct but nothing turns on
it for present purposes and IPL made further advances.

[12] On 25 April 2015, Ms. ‘llaiu signed an acknowledgement that the debt
owed to the Wallaces was $1,086,403.97 and would be repaid by 27 June 2015.
Interest was to accrue at 2% per month.

[13] On 27 June 2015, IPL assigned to the Wallaces its right, title and interest
in the first term loan agreement, the mortgage over 69C Finch Street and moneys
payable to IPL by GTCL and Ms. ‘llaiu. Notice of the assignment was given to
GTCL and Ms. “llaiu.

The second term loan agreement
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[14] The first term loan agreement was rolled over.

[15] On 2 September 2015 the Wallaces and Mrs. ‘llaiu entered into a second
term loan agreement (the second term loan agreement). The principal sum was
$1,255,000 plus further advances repayable on demand.

[16] Other terms included that interest was payable monthly from 30 June
2015 and from the date of further advances. The lower interest rate was 2% per
month and the higher interest rate was 3% per month. The higher interest rate was
to apply unless interest payments were made within 7 days of the due date for
payment, in which case the lower interest rate would be accepted for the relevant
interest period. Interest was payable upon any money not paid on due date, which
included moneys due as interest (i.e. compounding interest) on a daily basis. There
was an acknowledgment that the agreement was not a consumer credit contract.
The advance was secured by mortgage over 69C Finch Street.

[17] Mr. Wallace says that Ms. ‘llaiu was to sign the second term loan
agreement on 30 June 2015 when the amount owing was $1,120,000 but that it was
not signed until 2 September 2015 when the amount owing with interest was
$1,255,000 (rounded from $1,253,760). It is not clear therefore why interest was
charged again on the principal sum of $1,255,000 from 30 June 2015. The interest
charged for the months of July and August was substantial.

The third term loan agreement

[18] The second term loan agreement was in its turn rolled over.

[19) On 24 May 2016 the Wallaces and Ms. ‘llaiu entered into a third term
loan agreement (the third term loan agreement). This is the term loan agreement
upon which the Wallaces rely. The principal sum was again $1,255,000 plus
further advances repayable on demand.

[20] The same interest rates and mostly identical terms applied as under the
second term loan agreement. However, the Wallaces took additional security of an
unregistered mortgage over HRH’s property at 95 Bell Road, Remuera and
guarantees from HRH in her personal capacity and also from Ms. ‘llaiu and HRH
as trustees of the HRH SMPT Family Trust.

[21] Ms. “llaiu and HRH signed the third term loan agreement and deeds of
guarantee by counterparts. HRH was in Tonga when she signed the documents on



[E]

[&]

126 Wallace v Tupou and Ors [2018] Tonga LR

19 May 2016. Ms. ‘llaiu signed the documents in Auckland before a lawyer from
Sinisa Law Limited.

[22] Sinisa Law Limited provided the Wallaces with a solicitor’s certificate
giving undertakings that, inter alia, the terms and effect of the third term loan
agreement and the guarantees had been explained to Ms. ‘llaiu and HRH, that Ms.
‘Ilaiu and HRH had confirmed that they understood the nature of the transaction
and the extent of their liability, that they had advised Ms. ‘llaiu and HRH in their
capacity as guarantors to seek independent legal advice and that Ms. ‘llaiu and
HRH had chosen not to be independently advised.

The demand for payment and property sales

[23] In a letter of 24 March 2017, the Wallaces’ lawyers made demand upon
Ms. “llaiu for payment of the balance owing under the third term loan agreement
which was said to be $2,011,444. The demand was received by Ms. ‘llaiu on 27
March 2017.

[24] On 27 March 2017, a notice was issued by the Wallaces to Ms. ‘llaiu
under s 119 Property Law Act 2007 (NZ) of their intention to exercise their power
of sale as mortgagees of the Finch Street property.

[25] A notice was issued to HRH under s 122 Property Law Act 2007 (NZ)
giving her notice of the Wallaces’ intention to recover any deficiency upon the sale
of Finch Street from her as guarantor.

[26] 69A and 69B Finch Street were sold by another mortgagee and 69C Finch
Street was sold by the Wallaces. The Wallaces received $987,071.05 from the
proceeds. 95 Bell Road was also sold by another mortgagee but the Wallaces
received nothing.

[27] As at 30 November 2017, the amount outstanding under-the third term
loan agreement was $2, 104,822.29 as follows:

Principal Amount $1,255,000
Further advances $171,121.17
Total interest charges $1,670.772.17
Subtotal $3,096,893.34

Less receipts ($992,071.05)
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Balance $2,104,822.29.
[28] The Wallaces filed this action on 7 December 2017.
[29] Ms. “llaiu was served on 22 January 2018 but took no steps.

[30] The Wallaces applied for judgment by default on 21 February. Judgment
by default was entered on 27 February 2018.

[31] On 1 March 2018 the Wallaces applied for charging orders against
registered leases of land at Neiafu and Kolomotu’a.

[32] On 5 March 2018 the court issued a notice to Ms. ‘llaiu to show cause
why the charging orders should not be made absolute under 0.34 Rule 3(1)
Supreme Court Rules.

[33] The applications that are before the court followed.

The loan fees

[34] The Wallaces charged fees upon advances under the three term loan
agreements (the loan fees). Ms. “llaiu challenges not only the loan fees but also
interest charged on them. | should note that loan fees charged by the Wallaces
under the third term loan agreement were reversed and do not form part of the sum
claimed.

[35] The account statements produced by Mr. Wallace and Ms. ‘llaiu do not
cover the entire period of the first and second term loan agreements but | have
identified the following advances and their related loan fees in the table below.

29 Jan 14 2,000 1,000 50%
22 Sep 14 50,000 50,000 100%
27 Sep 14 15,000 15,000 100%
3 Oct 14 15,000 4,500 30%
4 Oct 14 9,500 2,850 30%
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[36]

8 Oct 14 15,000 2,250 15%
13 Oct 14 17,000 2,500 15%
14 Oct 14 223,045 130,000 58%
15 Oct 14 150,000 75,000 50%
3 Dec 14 27,950 27,950 100%
16 Dec 14 9,000 9,000 100%
22 Dec 14 45,000 22,500 50%
13 Jan 15 25,000 25,000 100%
2 April 15 15,000 15,000 100%
9 Apr 15 20,000 20,000 < 100%
11Apr 15 57,500 57,500 100%
15 Apr 15 80,000 104,000 130%
21Apr 15 15,000 19,500 130%
24 Apr 15 50,000 75,000 150%
17 Jun 15 5,000 5,000 100%
Totals 1,258,125 1,062,180 | 84%

The following observations should be made:
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@ The Wallaces were the lenders under all the term loan
agreements (albeit the first term loan agreement was assigned to them).

(b) GTCL was the borrower under the first term loan agreement. Ms.
‘Ilaiu was the guarantor but as between the Wallaces and herself Ms.
‘Ilaiu was regarded as a principal party.

(c) Ms. “llaiu was the borrower under both the second and third term
loan agreements.

(d) Loan fees were charged on advances made under all three term
loan agreements. The loan fees were a feature of the parties’ relationship
from the very start.

(e) All of the loan fees in the table above were charged under the
first and second term loan agreements. Loan fees charged under the third
term loan agreement were reversed.

(f The table shows advances amounting to $1,258,125 in respect of
which loan fees were charged of $1,062,180. The loan fees represented
84% of the amount of the advances.

9) It is possible that other loan fees were charged.

(h) Interest was charged on the loan fees at the rates applicable under
the first and second term loan agreements. | should note that there was a
period between October 2014 and December 2014 when interest was not
charged.

0] The loan fees and interest charged on them necessarily increased
the balance carried forward when the first and second term loan
agreements were rolled over.

M Interest has been charged on the principal sum under the third
term loan agreement at the higher interest rate of 3% per month on a
compounding basis.

(k) Whilst | have not been able to calculate the sum of the loan fees
and interest charged upon them it certainly appears likely that it would
exceed the amount of the principal advance under the third term loan
agreement.

The application to set aside judgment
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The principles
[37] The principles upon which the court will typically act in deciding whether

to set aside a default judgment are set out in 0.14 Rule 4. The court may set aside a
default judgment if:

[38]

@ There was good reason for the failure to file a defence in time;
(b) There is an arguable defence; and

(© The plaintiff will not suffer irreparable injury if the judgment is
set aside.

In Moehau & Ors v Pacific Stores Ltd (Unreported, Court of Appeal, 10

July 2009, AC 24 of 2009) the Court of Appeal said at [5]:

8]

[39]

The leading case in Tonga on the relevant law is the decision of Ward CJ
in Jewett Cameron South Pacific Ltd v Tu’uholoaki (1999) Tonga LR 51,
where (at 53) his Honour said, after referring to the then Order 13 rule 3
(which was in terms corresponding to the present Order 14 rule 4 (1),
apart from the insertion in the present rule of express reference to the
question whether an order would cause the plaintiff to “suffer irreparable
injury”):
“The defence must establish with potentially credible evidence
on affidavit that there is a real likelihood that the defendant will
succeed on the facts. The merits of the case is the most important
consideration in all such cases and where there is a real
possibility of success the defendant should not be denied his day
in court. The classic statement of the principle is by Lord Atkin
in Evans v Bartram [1937] AC 473 at 480 referring to the, then,
equivalent rules in England which gave a discretionary power to
a judge in chambers to set aside a default judgment.”

Ward CJ then set out the passage from Lord Atkin’s judgment, which
fully supports his statement of the primacy of the merits upon such an
application.

Dr. Turner submitted that the authorities are all in accord that a defendant

seeking to set aside a default judgment must show merits in terms of raising an
arguable defence to the claim. | take no issue with that submission.
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[40] Relevantly, Lord Wright in Evans v Bartlam [1937] AC 473, 489 said
that:

The primary consideration is whether he has merits to which the Court
should pay heed; if merits are shown the Court will not prima facie desire
to let a judgment pass on which there has been no proper adjudication.

Criticism of Ms. llaiu’s evidence

[41] Dr. Turner, with justification, was critical of aspects of Ms. ‘llaiu’s
evidence and submitted that she lacked credibility. I do not intend to respond to the
particular submissions he made. Findings on credibility are not required to
determine this or the other applications that are before me.

(42] Ms. ‘llaiu also relied upon what Mr. Wallace referred to as the ‘non-
authentic’ loan agreement. She also produced an account statement which was
given to her on a without prejudice basis. I have not had regard to those
documents.

Has Ms. ‘llaiu shown good reason for her failure to file a defence?

[43] Ms. ‘llaiu acknowledged that she was ‘a bit slow’ in taking steps to
oppose the Wallaces’ claim. She says that the Wallaces’ lawyer in Tonga, Mr. Laki
Niu, was advised by her lawyer, Mr. Edwards, on 26 January 2018 that an
application to oppose the claim would be made and that it was always her intention
to defend the claim.

[44] Following Tropical Cyclone Gita of 12 February 2018 Ms. ‘llaiu left
Tonga because her health could not cope with not having power or running water.
She did not return to Tonga until 7 March 2018. By that time judgment had been
entered against her.

[45] Ms. “llaiu said that she tried to keep in contact with Mr. Edwards but he
too was without power and not back at work until 22 January 2018.

[46] Whilst Mr. Edwards did indicate to Mr. Niu that the claim would be
opposed the communications between the lawyers concerned the position of HRH
and not Ms. ‘llaiu and | take nothing from that.

[47] Dr. Turner submitted that Ms. ‘llaiu had not shown good reason for her
failure to oppose the claim as:

@ Tonga had at least a week’s warning of Tropical Cyclone Gita;
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(b) Ms. “llaiu left Tonga after the cyclone without instructing her
lawyer; and
(©) Had she instructed Mr. Edwards when he returned to his office

on 22 February 2018 there was still time to take steps before the entry of
judgment on 27 February 2018.

[48] Dr. Turner’s submissions overlook that there was no certainty that
Tropical Cyclone Gita would land in Tonga as well as the extent of the property
damage and social dislocation it caused once it did. Ms. ‘llaiu could have done
more to protect her position but it is understandable that the Wallaces’ claim was
not Ms. ‘llaiu’s main priority in the days following the cyclone.

(49] I do not accept that had Ms. ‘llaiu instructed Mr. Edwards on 22 February
2018 he would necessarily have had time to oppose the claim by 27 February 2018.
Ms. ‘llaiu was in New Zealand. Mr. Edwards would have faced practical
difficulties taking instructions, preparing affidavits at a distance and getting them
signed in New Zealand and returned. In addition, the issues that arise are novel for
a Tongan lawyer.

[50] I am satisfied that Ms. ‘llaiu did not take steps to oppose the claim
because of the effects of Tropical Cyclone Gita and is reasonably explained.

An arquable defence

[51] It is agreed that the proper law of the term loan agreements is the law of
New Zealand.

[52] Ms. ‘llaiu relies upon the Financial Service Providers (Registration and
Dispute Resolution) Act 2008 (NZ) (FSPA) and the CCCF.

[53] There were no differences between Counsel as to the terms of the statutes.
I was referred to relevant New Zealand case law. | gave Counsel the opportunity to
do further research and | received supplementary submissions from Dr. Turner on
two occasions. Evidence on the applicable New Zealand law was also contained in
two affidavits of an expert witness, Mr. Mark Hopkinson.

[54] Ms. “llaiu presents the following defences:

@ That the Wallaces failed to make disclosure as required by the
CCCF with the result that the third term loan agreement is unenforceable;
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(b) That the loan fees were oppressive in terms of the CCCF and are
irrecoverable along with the interest charged upon them with the result
that there is nothing owed to the Wallaces; and

(© The Wallaces did not register as financial service providers under
the FSPA rendering the third term loan agreement illegal and
unenforceable.

Loan fees and the CCCF

[55] The purposes of the CCCF include providing remedies for debtors in
relation to oppressive credit contracts.

[56] The term credit contract is defined in s 7. It is enough for me to say that
all of the term loan agreements were credit contracts.

[57] Part 5 of the CCCF is concerned with reopening of oppressive credit
contracts (s 117). Section 118 defines oppressive as ‘oppressive, harsh, unjustly
burdensome, unconscionable, or in breach of reasonable standards of commercial
practice’.

[58] Under s 120 the court (which means any court or tribunal by or before
which a matter falls to be determined) may reopen a credit contract that is
oppressive.

[59] Section 124 sets out a list of considerations to which the court may have
regard in deciding whether to reopen a credit contract.

[60] Section 122 is concerned with the circumstance where credit is rolled over
from one credit contract to another. This was the case here. It provides that where a
creditor under a reopened credit contract is aware that some of the credit provided
is used to pay amounts owing under other credit contracts or the creditor has
received funds to reduce the amount owing obtained from other credit contracts
then those other-credit contracts can be reopened as well. The creditor under those
other credit contracts must be the same person or a related company. In this case
the Wallaces were the lenders under all three term loan agreements and s 122 may
be engaged.

[61] Section 125 imposes time limits within which proceedings seeking the
reopening of a credit contract may be commenced. Most relevant is s 125(1)(c). It
provides that proceedings are to be commenced ‘. . . 1 year after the due date for
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the performance of the last obligation required to be performed under the
contract...”. Section 125(4) provides that ‘Proceedings seeking the reopening of a
credit contract...may not be commenced at any other time.”.

[62] Section 127 gives the court broad remedial powers when it reopens a
credit contract which include the power to order that any obligation under the
credit contract is extinguished (Real Finance Limited v Stefano [2016] NZHC
2293 at [36]).

The time bar

[63] Dr. Turner argued that Ms. ‘llaiu cannot rely on Part 5 of the CCCF as the
time within which she might commence an action has now passed (s 125). He
submitted that the last obligation to be performed by Ms. ‘llaiu under the third term
loan agreement was to make payment following receipt of the demand served upon
her on 27 March 2017. On this basis any action had to be commenced by 27 March
2018.

[64] The High Court of New Zealand has held that the power of the court to
reopen a credit contract under s 120 on its own motion is not qualified by s 125
(Real Finance (supra) and Diners Club (NZ) Limited v District Court of Auckland
[2017] NZHC 2616). The court may reopen a credit contract in any proceedings
that come before it.

[65] In Real Finance the creditor under a credit contract applied for judgment
by default against the borrower. The District Court Judge reopened the credit
contract notwithstanding that the debtor had taken no steps in the proceeding.
Mallon J said at [43] and [48]:

[43] Section 120 is not expressly subject to section 125. Rather, s 120
provides the court with the power to reopen a credit contract ‘in any
proceedings (whether or not brought under this Act)’. The power is
expressed widely. It may be exercised in any proceeding where the court
considers oppression arises in a credit contract, not simply when a party
has brought a proceeding specifically seeking the reopening of a contract.
In my view it is only when a proceeding is brought seeking to reopen a
contract that section 125 applies.

[48] Real Finance submits that, if the court can act of its own
initiative, that circumvents the one year time limit for bringing
proceedings to reopen an oppressive contract set out in s. 125. | do not
agree. The time limit set out in s 125 applies only to proceedings which
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are brought to reopen a credit contract. The court will only act on its own
initiative under s 120 where there is already a proceeding before it where
the issue arises. Typically this will be a proceeding seeking judgment for
the debt. There is no reason why a debtor should not be able to resist
judgment for the debt if it arises under an oppressive contract. Otherwise
the creditor under an oppressive contact could wait to commence its
proceeding for the debt until one year after the due date for performance
of the last obligation under-the credit contract has elapsed. In this way the
creditor would be able to circumvent the prospect of the contract being
reopened for oppression if that jurisdiction only arises in a proceeding
commenced under s 125.

[66] Whilst Dr. Turner may be correct that it is now too late for Ms. ‘llaiu to
commence an action to reopen the third term loan agreement (or any of the other
term loan agreements) she is entitled to resist the Wallaces’ claim on the ground
that the amount they seek to recover arises under an oppressive credit contract.

[67] In supplementary submissions Dr. Turner argued that both the Stefano
and Diner’s Club cases concerned consumer credit contracts where the loans or
credit were advanced by professional finance or credit card companies and the
courts’ reasoning ‘depended heavily’ on the contracts being of a consumer nature.
In both cases the courts were mindful of a purpose of the CCCF to protect the
interests of consumers in connection with credit contracts but there is nothing to
suggest that their interpretation of s 120 applied only to consumer credit contracts.

[68] I would note at this juncture that when the Wallaces applied for judgment
by default against Ms. ‘llaiu there was nothing before the court identifying the loan
fees. Had | been aware of the loan fees | would have refused to enter judgment
without first conducting a hearing.

Were the term loan agreements oppressive?

[69] The next issue is whether there is an arguable case that the third term loan
agreement was oppressive within the meaning in s 118 of the CCCF and able to be
reopened by the court.

[70] It is clearly arguable in my view that the third loan agreement was
oppressive. The principal sum under the third term loan agreement was a balance
brought forward from the totality of the dealings between the parties under the first
and second term loan agreements. The first and second term loan agreements had
the following relevant characteristics:
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@ Loan fees which were large both in dollar terms and as a
percentage of the advances (up to 150%);

(b) The loan fees were calculated as a percentage of the advances
and cannot have borne any relationship to the Wallaces” actual costs;

(© The interest rates were very high (typically 3% per month);

(d) Default interest was charged on a compounding basis.

[71] It is for the trial Judge to finally decide whether the third term loan
agreement was oppressive. On the evidence before me | consider that the matters
referred to in ss 124(1)(a), (b), (c), (e), (f), (9), (h), (i), (k), (1) of the CCCF may all
be engaged in the enquiry. | note the following aspects of the evidence.

[72] The loan fees were very large; bewilderingly so. | have never come across
a case where such fees have been charged let alone on a repeated basis over a
period of years.

[73] The Wallaces do not offer a satisfactory justification for the loan fees.
There was no attempt to explain them as reflecting actual costs. Mr. Wallace says
that they did not insist on the loan fees, that Ms. ‘Ilaiu agreed to them and that they
were an incentive offered by Ms. ‘llaiu to ‘persuade’ them to advance ‘more
funds’. These matters do not take the Wallaces very far. The terms of an oppressive
credit contract will always, strictly speaking, have been agreed by the debtor. If, as
Mr. Wallace says, Ms. ‘llaiu felt she had to offer such large sums as an incentive to
obtain more funds that suggests a significant inequality of bargaining positions.

[74] The nature of the relationship and other dealings between the parties will
be relevant. | have no clear idea what their relationship was and no way of
assessing its implications.

[75] The interest rates under all three term loan agreements were high. It is
difficult to see how such rates were justified as a reflection of risk for what the
Wallaces say were business loans, secured by mortgages and guarantees and
repayable on demand. | do not overlook that the Wallaces also say that these were
intended to be short term advances (upon which higher rates of interest may
typically apply) but this assertion runs counter to the upon demand nature of the
term loan agreements and the fact that the Wallaces continued to make many
advances over a period of years.
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[76] Ms. “laiu has not put before the court evidence that the terms of the term
loan agreements were less advantageous than any other creditor may have offered
or were not in accordance with reasonable standards of commercial practice. A
court would generally expect such evidence. However, the courts need to be
informed as to how the contract in question measures up against reasonable
standards will not apply in cases where the oppressive aspect is beyond rational
dispute. It is arguable in my view that the combination of the factors | have
referred to above (but in particular the loan fees) make this such a case (Greenbank
New Zealand Limited v Haas [2000] 3 NZLR 341 (CA) and section 124(1)(h)).

[77] A feature telling against Ms. ‘llaiu is that she had legal advice. The
importance to be attached to this is a matter for the trial Judge who can consider
the nature and content of the advice that she received. There is no evidence before
me about that.

[78] Dr. Turner submitted that another important factor is that the third term
loan agreement is ‘unlikely’ to be a consumer credit contract (s 124(e) and King v
Woods [2013] NZHC 3467). This is disputed by Ms. ‘llaiu and for reasons | shall
come to cannot dismiss her position as unarguable.

[79] Ms. ‘llaiu has an arguable defence that the third term loan agreement was
oppressive. She should be allowed to resist the Wallaces’ claim on that basis. If the
court were to reopen the third term loan agreement it could choose to also reopen
both or either of the first and second term loan agreements under s 122. It could
also extinguish any liability that Ms. “llaiu has to the Wallaces.

Non-disclosure

[80] The CCCF requires a creditor to make certain disclosures of information
applicable to consumer credit contracts (Part 2, ss. 10-26A).

[81] The term consumer credit contracts is defined in s 11 of the CCCF as
follows:

“1) A credit contract is a consumer credit contract if -

@ the debtor is a natural person; and

(b) the credit is to be used, or is intended to be used, wholly
or predominantly for personal, domestic, or household purposes;
and

(c) one or more of the following applies:
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M interest charges are or may be payable under the
contract;

(i) credit fees are or may be payable under the contract;

(iii) a security interest is or may be taken under the contract;
and

(d) when the contract is entered into, one or more of the
following applies:

M the creditor, or one of the creditors, carries on a
business of providing credit (whether or not the business is the
creditor’s only business or the creditor’s principal business);

(i) the creditor, or one of the creditors, makes a practice of
providing credit in the course of a business carried on by the
creditor;

(iii) the creditor, or one of the creditors, makes a practice of
entering into credit contracts in the creditor’s own name as
creditor on behalf of, or as trustee or ‘nominee for, any other
person;

(iv) the contract results from an introduction of one party to
another party by a paid adviser or broker.

(1A) For the purposes of subsection (I)(b), the predominant purpose
for which the credit is to be used is -

@ the purpose for which more than 50% of the credit is
intended to be used; or

(b) if the credit is intended to be used to obtain goods or
services for use for different purposes, the purpose for which the
goods or services are intended to be most used.”.

[82] Section 17 requires a creditor to make initial disclosure before the
contract is entered into.

[83] There are serious consequences for a creditor who fails to make initial
disclosure. The creditor may not enforce the contract before disclosure is made (s
99(1)(a)). The creditor cannot enforce any security interest taken in connection
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with the contract (s 99(1)(c)). The debtor may also recover statutory damages from
the creditor also (ss 88 and 89).

[84] Section 13 provides that in any proceedings in which a party claims that a
credit contract is a consumer credit contract this will be presumed unless the
contrary is established.

[85] Section 14(1) and (3) provide that a credit contract is not a consumer
credit contract if the debtor makes a declaration in ‘a separate written document’
before entering into the contract that the credit is to be used wholly or
predominantly for business or investment purposes (or both). The debtor must
confirm that he read and understood the declaration. The declaration will not be
effective if the creditor knew or had reason to believe when the declaration was
made that the credit was in fact to be used for personal, domestic and household
purposes (s 14(2)).

[86] Dr. Turner accepted that initial disclosure under s 17 had not been made
but argued that the third term loan agreement was not a consumer credit contract
and the disclosure provisions in the CCCF do not apply.

[87] The primary reasons it is argued that the third term loan agreement was
not a consumer credit contract are:

(@) The advances were used for business purposes and not wholly or
predominantly for personal, domestic or household purposes (s 11(1)(b));
and

(b) The Wallaces were not in the business of providing credit (s 11(1)(d)).

(88] It appears to me from an examination of the evidence and the account
statements that advances were made for both personal and business purposes. | am
not able to exclude the possibility that the advances were predominantly for
personal, domestic or household purposes. | allowed the parties to call further
evidence in relation to this aspect. Affidavits were filed by Mr. Wallace and Ms.
“Ilaiu which did little to assist me.

[89] In relation to the status of the Wallaces, Dr. Turner relied upon King v
Woods (supra). Whether the Wallaces were in the business of providing credit is
factual enquiry. In King the Associate Judge was satisfied that there was ‘no
evidence’ that the plaintiffs carried on any sort of credit business. He does not
appear to have considered section 13 at all.
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[90] In the present case there is evidence from which it can be inferred that the
Wallaces were carrying on a business of providing credit. | refer to the series of
term loan agreements, the size and number of the advances, the taking of security
and guarantees, the charging of large loan fees and the high interest rates. All
indicate a continuous activity for the purpose of making a profit i.e. a business.

[91] The Wallaces relied on the expert evidence of Mr. Hopkinson, an
experienced corporate and commercial lawyer in Auckland. He expressed the
opinion that the advances made by the Wallaces under the third term loan
agreement and its predecessor agreements were business loans and not consumer
credit contracts. He supported his conclusion with reference to the term loan
agreements, which refer to the advances being for business purposes, and a
declaration signed by Ms. ‘llaiu in relation to the second term loan agreement that
the loan was primarily for business or investment purposes.

[92] Whilst | found Mr. Hopkinson’s affidavit helpful 1 am unable to accept
his conclusion. He did not identify and address matters suggesting a contrary view,
such as the large number of advances for cleaning and garden maintenance. He did
not mention the presumption s 13. He did not mention either that terms in term
loan agreements are not s 14 declarations and do not displace the presumption in s
13. He said also that the declaration signed by Ms. ‘llaiu was ‘conclusive’ but did
not mention the exception in s 14(2).

[93] It is arguable in my view that the third term loan agreement was a
consumer credit contract to which the disclosure provisions of the CCCF applied.
If that is so there has been no initial disclosure and, inter alia, the Wallaces cannot
bring an action to enforce the contract until disclosure is made. It follows that Ms.
‘Ilaiu has an arguable defence to the Wallaces’ claim on this basis also.

Financial Service Providers

[94] I do not accept that Ms. llaiu’s third defence is arguable. Even if the
Wallaces were required to register under the FSPA their failure to do so would not
render the third term loan agreement unenforceable nor entitle them to any
damages or any other statutory remedy against the Wallaces.

Prejudice to the Wallaces

[95] The Wallaces argue that they will suffer irreparable injury if the default
judgment is set aside as they financed the advances made to Ms. ‘llaiu through
bank loans and they have been paying interest on that money since June 2015
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pending payment from the defendants. They also say that their home is at risk of
being sold if they cannot secure prompt payment.

[96] I am not satisfied that the Wallaces obtained bank loans for the purpose of
making advances to Ms. ‘llaiu. Mr. Wallace identifies mortgage loans that he says
were used to fund advances but there is no obvious correlation between those loans
and the advances made to Ms. ‘llaiu.

[97] There is also nothing before me, other than the bald statements of Mr.
Wallace, to suggest that the Wallaces home is at risk of being sold:

Conclusion on the application to set aside the default judgment

[98] I am satisfied in terms of 0.14 Rule 4 that:

€)] Ms. “llaiu’s failure to oppose the Wallaces® claim is reasonably
explained;

(b) That she has an arguable defence; and

(c) That the Wallaces will not suffer any irreparable harm if the

default judgment is set aside.

[99] Accordingly | order that the default judgment entered against Ms. llaiu on
27 February 2018 be set aside.

Application to vary the default judgment

[100] As I consider it is arguable that Ms. ‘llaiu has a defence to the whole of
the Wallaces’ claim it is not necessary for me to consider the Wallaces’ application
to vary the default judgment and this application is dismissed.

Stay application and forum conveniens

[101] Ms. ‘llaiu and HRH apply for a stay on the ground that New Zealand is
the forum conveniens. The Wallaces accept that the court has the power to order a
stay but argue it is not proper to do so in this case.

[102] | remind myself that this application is to be considered in the context that
the Wallaces were entitled to commence their action in Tonga and Ms. ‘llaiu and
HRH have both been validly served in this country.

The Spiliada principles
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[103] I was referred to the leading case of Spiliada Maritime Corp v Cansulex
Ltd [1987] AC 460 from which | take the following principles (see particularly
judgment of Lord Goff and in a New Zealand context also see Exportrade
Corporation v Irie Blue New Zealand Limited [2013] NZCA 675 at [77]-[78]):

@ In general the burden of proof rests on a defendant to persuade
the court that it is not the natural or appropriate forum for the trial and that
there is another available forum that is clearly or distinctly more
appropriate;

(b) If the court is satisfied that there is another available forum
which is prima facie the appropriate forum for the trial the burden shifts to
the plaintiff to show special circumstances by reason of which justice
requires that the trial of the action should nevertheless take place in the
country in which the proceeding was commenced,;

(c) The natural forum will be the one with which the action has the
most real and substantial connection including factors affecting
convenience or expense (such as the availability of witnesses), the law
governing the relevant transaction and the places where the parties reside
or carry on business; and

(d) Special circumstances by reason of which justice may require a
stay not to be granted will include consideration of factors such as the
inability of the plaintiff to obtain justice in the foreign jurisdiction,
advantages that the plaintiff may derive from invoking the jurisdiction in
which the proceedings was commenced and the application of any
relevant limitation periods.

The natural and appropriate forum

[104] | am firmly of the view that New Zealand is the proper and most
convenient forum for resolving this dispute.

[105] As | have noted it is accepted that the proper law is the law of New
Zealand.

[106] The parties’ relevant dealings with each other took place over a period of
years almost entirely in New Zealand.

[107] The term loan agreements were entered into in New Zealand. Payments
under the term loan agreements were made to the Wallaces in New Zealand.
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Mortgages were taken over properties in New Zealand. The parties were
represented by New Zealand solicitors. The demand that the Wallaces rely upon
for payment was served upon Ms. ‘llaiu’s solicitors in New Zealand. The meetings
between the Wallaces and the defendants to negotiate payment were held in New
Zealand.

[108] By comparison any connection between the transactions in issue and
Tonga is entirely superficial save, perhaps, for the single fact that HRH signed the
third term loan agreement and guarantee by a counterpart whilst in Tonga.

[109]  Dr. Turner submitted that both Ms. Ilaiu and HRH reside in Tonga and it
follows that it would be more affordable and convenient for them if the action was
heard in Tonga.

[110) I also put it to Mr. Edwards during his submissions that the cost of having
this action heard in Tonga would be a fraction of what it would cost to litigate in
New Zealand. This was because of the lower court and lawyers’ fees that apply
here.

[111]  Upon reflection | do not accept that it would be either more convenient or
affordable to have this case litigated in Tonga.

[112] The legal issues that arise will be unfamiliar to a Tongan lawyer. There is
no legislation comparable to the CCCF here. If this action is heard in Tonga both
parties will be represented by a New Zealand lawyer and a Tongan lawyer acting
as agent. The Wallaces have already engaged a New Zealand and a Tongan lawyer.
I am advised the defendants will do the same. There will therefore be a doubling up
rather than a saving on lawyers’ fees along with additional travel and
accommodation costs to bring them to Tonga for interlocutory matters and the trial.

[113] Dr. Turner argued that the only material witnesses will be the parties
themselves and he is almost certainly wrong about that.

[114] It is likely that if the case is heard in Tonga the parties will call expert
evidence to prove New Zealand law. The defendants will need to call expert
evidence as to the terms upon which they could have obtained the advances from
persons/entities other than the Wallaces and concerning the prevailing reasonable
standards of commercial practice in New Zealand. One can reasonably anticipate
that the defendants may also call their solicitor to give evidence and other
witnesses to illumine the nature of the relationship between the parties. Most if not
all of those witnesses will reside in New Zealand.
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[115] The High Court of New Zealand has strict case management procedures
and sophisticated discovery rules which in my view puts it in a better position to
deal with a case such as this. | note also that a commercial Judge sitting in New
Zealand will have a better feel than a Judge in Tonga for the reasonable standards
of commercial practice.

Special circumstances

[116] Dr. Turner argued that there are special circumstances that require that the
trial should be conducted in Tonga. Whilst Tonga and New Zealand share rights of
reciprocal enforcement of judgments any registration of a judgment obtained in
New Zealand may be set aside if the Supreme Court of Tonga is satisfied that the
New Zealand court did not have jurisdiction in the circumstances of the case.

[117] Dr. Turner argued that it is a fundamental principle of private
international law that a foreign court will only have jurisdiction if the defendant
voluntarily submits to the jurisdiction of that court. He further submitted that if the
defendants, who are not resident in New Zealand, were to take no steps in an action
taken by the Wallaces in the New Zealand courts they would not have submitted to
the jurisdiction of the New Zealand courts and reciprocal registration in Tonga of
any judgment the Wallaces obtained would not be available (section 6(1) and (4)
Reciprocal Enforcement of Judgments Act).

[118] These submissions overlook s 6(3)(a)(iii) of the Reciprocal Enforcement
of Judgments Act which provides that a foreign court will be deemed to have had
jurisdiction:
if the judgment debtor, being a defendant in the original court, had before
the commencement of the proceedings agreed, in respect of the subject
matter of the proceedings, to submit to the jurisdiction of that court or the
courts of the country of that court.

[119] Ms. ‘llaiu and HRH have by virtue of their application for stay and the
content of their affidavits agreed to submit to the jurisdiction of the New Zealand
courts. Ms. ‘llaiu states at para 39 of her affidavit of 8 March 2018 ‘I say that
clearly the appropriate forum to hear this contract dispute according to New
Zealand law is the New Zealand Courts’. HRH says in para 20 of her affidavit of
22 March 2018 ‘I say that the appropriate forum for hearing this matter is New
Zealand’.

[120] To put the matter beyond doubt this court can make it a condition of
granting a stay that the defendants provide their written agreement that in respect
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of the Wallaces’ claim they will submit to the jurisdiction of the New Zealand
courts and thereby satisfy s 6(3)(a)(iii).

[121] The Wallaces raise a further issue. They say that any judgment obtained
in New Zealand would be worthless. The defendants have no assets in New
Zealand. Should the Wallaces obtain a judgment it will most likely have to be
enforced in Tonga. This is matter which weighs against the granting of a stay
(Americhip Inc v Dean [2015] NZLR 498 at [73]-[74]).

[122] However, against that there is nothing before me to suggest that other than
having to bear the inconvenience and relatively minor cost to register their
judgment in Tonga (should they obtain one) that the Wallaces will otherwise be
disadvantaged when taking enforcement proceedings.

Conclusions on the application for stay

[123] | am satisfied that New Zealand is the natural and proper forum to hear
the Wallaces’ claim and that there are no special circumstances by reason of which
justice requires the action to be heard in Tonga.

[124] The Wallaces’ action will be stayed subject to a condition that Ms. ‘llaiu
and HRH, both in their personal capacities and as trustees of the HRH SMPT
Family Trust, provide their written agreement that in respect of the subject matter
of the Wallaces’ claim they will submit to the jurisdiction of the New Zealand
courts.

The charging orders

[125] It was accepted in respect of two of the registered leases that as they are
not registered in the name of Ms. ‘llaiu she does not have any interest in them that
can be charged (Lopeti v Lopeti & Ors (Unreported Court of Appeal, AC 15 of
2017, 26 March 2018) and s 126 of the Land Act).

[126] Inany event as | have set aside the default judgment obtained against Ms.
“Ilaiu the charging orders must be discharged.

Result

[127]  The orders that | make are the following:

@ The default judgment obtained against Ms. ‘llaiu on 27 February
2018 is set aside.
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(128]

(b) The Wallaces’ application to vary the default judgment is
dismissed.

(c) This action is permanently stayed subject to a condition that
within the period of 14 days the defendants are to provide to the Wallaces
and to the court their written agreement that in respect of the subject
matter of the Wallaces’ claim they submit to the jurisdiction of the New
Zealand courts.

(d) The order of this court of 5 March 2018 granting charging orders
over registered leases 4940A, 6244 and 6827 is discharged.

I am minded that costs should lie where they fall but if any party wishes

to seek costs they may file a memorandum within 14 days. The other party shall
have 7 days to respond.
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R v Fainga’anuku

Supreme Court, Nuku’alofa
Paulsen LCJ
CR 32/2018

3 May 2018

Sentencing — attempted carnal knowledge — 8 year old child —
sentence reasoning — principles of suspended sentencing
discussed

70 year old man strips 8 year old child and lies upon her and fondles her genitals.
The girl is scared but not hurt. The accused has many previous serious offences of
incest and carnal knowledge.

Held

1. Starting point is 4 years, raised by a year for previous convictions, with 9
months off in mitigation for guilty plea and 6 months off for co-operating
with the Police and his old age — 3 years and 9 months total prison.

2. No suspension of sentence of prison.

Cases considered

R v Motulalo [2000] Tonga LR 9

R v Vake (Unreported Court of Appeal AC 4 of 2012, 12 October
2012)

Mo’unga v R [1998] Tonga LR 154

Counsel for the Prosecution : Ms. L. Fakatou
Counsel for the Accused : Mr. M. Finau

RULING ON SENTENCE

[1] Sione Faka’osifono Fainga’anuku was arraigned on 30 April 2018 on one
count of attempted carnal knowledge of a child contrary to section 122(1) Criminal
Offences Act and an alternative count of indecent assault on a child contrary to
section 125(1) of the Criminal Offences Act. He pleaded not guilty to both charges
and his trial was scheduled to commence on 1 May 2018.
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[2] Immediately before the trial commenced Mr. Fainga’anuku’s Counsel,
Mr. Finau, advised me in Chambers that there would be a change of plea.

[3] Mr. Fainga’anuku was re-arraigned and he pleaded guilty to the charge of
attempted carnal knowledge of a child. The alternative charge was withdrawn.

[4] I received written and oral submissions from Counsel on sentence on 2
May 2018. In light of Mr. Finau’s knowledge of the accused’s background and
personal circumstances | was advised that a probation report was not required. | did
however direct Counsel for the Crown to prepare a victim impact report which |
have received.

The facts

[5] The victim (who | shall refer to as S) and Mr. Fainga’anuku are related
and known to each other. S’s maternal grandmother and Mr. Fainga’anuku are first
cousins.

[6] S was 8 years old at the time of the offence.

[7] On 9 October 2017 S and friends, M and P, after returning from school
went to eat mangoes on land close to the entrance to their village. On the way they
met the accused. M returned home leaving S and P eating mangoes.

[8] Mr. Fainga’anuku called S and enticed her with the promise of some
money. There was no money. He took her behind a pandanus tree. He took off her
clothes so that she was naked. He took off his own trousers and lay on top of her.
He asked S to touch his penis but she refused. He opened her legs and fondled her
vagina and then moved back and forth on top of her. S was crying and Mr.
Fainga’anuku covered her mouth so that she felt that she could not breathe.

[9] P, who had observed what was happening, ran and got M. M returned and
shouted out to both Mr. Fainga’anuku and S. Mr. Fainga’anuku got up and put on
his trousers and left.

[10] On 13 October 2017 S told her mother what had happened. The mother
told Mr. Fainga’anuku’s wife on 20 October 2017 and they confronted Mr.
Fainga’anuku.
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[11] A complaint was laid with the Police by the Town Officer on 25 October
2017. Mr. Fainga’anuku co-operated with the Police and admitted what had
occurred.

[12] Mr. Fainga’anuku has been in custody since 30 October 2017.

[13] I have received a certificate of Mr. Fainga’anuku’s criminal record. It
shows that in 2001 he was sentenced to 4 years imprisonment on charges of incest
and indecent assault (there were four counts). In 2008 he was again convicted of
incest and sentenced to 8 years imprisonment. Mr. Fainga’anuku accepted the
record of his convictions. | have been able to obtain the sentencing remarks of the
Judge in the 2008 case. They disclose that the victims in those previous cases were
Mr. Fainga’anuku’s daughters who were just 7 and 10 years old. | note that the
Judge made the comment that Mr. Fainga’anuku had abused the trust of his
daughters in the ‘most unimaginable and disgusting way’ and that he deserved no
sympathy from the Court. | mention this so that Mr. Fainga’anuku’s offending in
this case can be put in proper context.

Submissions
The defence submissions

[14] Mr. Finau informs me that Mr. Fainga’anuku is 70 years old and married
with 7 children. He spent 17 years in His Majesty’s Armed Forces and held the
rank of Sergeant before he retired. He is presently an assistant Pastor at his local
church.

[15] I am told also that Mr. Fainga’anuku’s wife is not well with diabetes and
that as all the children of the family have moved away Mr. Fainga’anuku is needed
at home to care for his wife. | note however that Mr. Fainga’anuku has been in
custody for some months, there are seven children of the marriage and I am told
that his wife is now living in Tongatapu with a sister. | do not therefore accept that
Mr. Fainga’anuku’s wife is totally dependent upon him for her care.

[16] Mr. Finau has advanced a number of matters in mitigation. Whilst
describing the accused’s conduct as ‘outrageous’ and ‘obviously serious’ he
submits that there was not a high level of violence and that S was not physically
harmed. Mr. Finau also submitted that the accused is fully repentant for what he
has done, that he has apologised to S’s mother and to S (this is not accepted by the
Crown) and he has asked God’s forgiveness. He also advises me that Mr.
Fainga’anuku promises not to break the law of again. Mr. Finau argues that the
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Court should impose a fully suspended sentence of imprisonment subject to a
condition that Mr. Fainga’anuku undertake community work.

The Crown’s submissions

[17] Ms. Fakatou submits that there are a number of aggravating features of
this case which include that Mr. Fainga’anuku was in a position of trust in respect
of S (being an older relative), that the offence was premeditated, that Mr.
Fainga’anuku is not remorseful, that S was fearful during the offending and will
live with the consequences of the offending for the rest of her life.

[18] As far as mitigating factors are concerned it is accepted that Mr.
Fainga’anuku is entitled to credit for cooperating with the Police and his guilty
plea that saved S from the trauma of having to give evidence and re-live the events.

[19] Ms. Fakatou also submitted that the Court may have regard to Mr.
Fainga’anuku’s age and that his wife is sickly.

[20] | was referred to a number of relevant decisions of the Supreme Court and
the Court of Appeal for sentencing purposes all of which | have read and
considered.

Victim Impact Report

[21] The victim impact report makes unsurprising reading. S was shocked and
frightened by what had been done to her by Mr. Fainga’anuku. Since the offence
occurred she has lost focus and her studies at school have suffered and she has
fallen to the bottom of the class. She no longer wants to partake in activities at
school or at church. At home S has become rebellious whereas she was previously
obedient. S’s mother advises that she has forgiven Mr. Fainga’anuku but that he
has not apologised to her or to S.

Discussion

[22] The offence of attempted carnal knowledge of a child is a very serious one
reflected in the fact that it carries a maximum penalty of 10 years imprisonment.
Mr. Finau realistically accepts that a sentence of imprisonment is appropriate in
this case (albeit he advocates that it be fully suspended).

[23] Of all of the cases cited to me the most comparable on its facts would
appear to be R v Motulalo [2000] Tonga LR 9 where the accused had pleaded
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guilty to one charge of attempted carnal knowledge and one charge of indecent
assault. The conduct of the accused in that case was not dissimilar to what occurred
in this case. The accused pleaded guilty and was sentenced in the Supreme Court
on the attempted carnal knowledge charge to a sentence of 2 years imprisonment
which was fully suspended. The Crown appealed the suspension of the sentence
and the Court of Appeal quashed the suspension. The Court of Appeal noted that
“The sentence of two years imprisonment is itself a lenient punishment for
offending as serious as that which occurred in this case” and was of the view that a
longer term of imprisonment could well have been imposed.

[24] The offence committed by Mr. Fainga’anuku has a number of aggravating
features. It was to an extent pre-planned with S being enticed to go to Mr.
Fainga’anuku with an offer of money. The offence also involved force being used
against S with Mr. Fainga’anuku laying on top of her and putting his hand over her
mouth so that she did not feel that she could breathe. There was an element of
breach of trust in that Mr. Fainga’anuku and S are related and live within a small
community. Mr. Fainga’anuku would also have been well aware that S was both
shocked and frightened by what he was doing and yet he was callous to her
suffering and only stopped once he knew that he had been seen. There is also the
fact that Mr. Fainga’anuku’s actions have clearly had and will continue to have
harmful consequences upon S’s emotional state. She will have to live with that for
some considerable time.

[25] In my view, based on the authorities and the facts of this case the starting
point for the purposes of sentence is four years imprisonment.

[26] Turning to the aggravating factors relevant to Mr. Fainga’anuku, | have
noted is prior convictions for sexual offending which was indeed serious and
disgusting. It justifies an uplift on the starting sentence in my view of 12 months
imprisonment. That would take Mr. Fainga’anuku’s sentence to one of 5 years
imprisonment.

[27] As far as factors in mitigation are concerned there is nothing that leads me
to accept that Mr. Fainga’anuku is genuinely remorseful. It was submitted by Mr.
Finau that he has apologised to S and her mother but that does not appear to be the
case. | do not accept either Mr. Finau’s submission that Mr. Fainga’anuku will not
reoffend. He has previous convictions for sexual offences and has reoffended. It
appears that despite his relatively advanced age Mr. Fainga’anuku represents a
serious threat to children and that one cannot discount the real possibility that he
will reoffend in the future.
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[28] Mr. Fainga’anuku is entitled to credit for the fact that he cooperated with
the Police | also believe that | must take some account of his relatively advanced
age and that a period of imprisonment is likely to be more onerous for him than a
younger man. | allow Mr. Fainga’anuku a 6 month discount for these factors.

[29] Mr. Fainga’anuku is also entitled to credit for his guilty plea although he
is entitled to less credit than might otherwise be the case as he pleaded not guilty
when arraigned. Notwithstanding that, he did change his plea before trial and | give
him 9 months credit on his sentence for this factor. The end result is that | impose a
sentence upon Mr. Fainga’anuku of 3 years and 9 months imprisonment.

[30] The next issue is whether any part of the sentence should be suspended. In
my view there is a need for the Court to impose sentences that deter this sort of
offending and that will certainly not be achieved if | was to accept Mr. Finau’s
submission to fully suspend Mr. Fainga’anuku’s sentence (in this regard see R v
Vake (Unreported Court of Appeal AC 4 of 2012, 12 October 2012)).

[31] In Mo’unga v R [1998] Tonga LR 154, 157 Court adopted the principles
formulated by Eichelbaum CJ in R v Petersen [1994] 2 NZLR 577 CA who said
that a suspended sentence is intended to have a strong deterrent effect on the
offender, so that if the offender is incapable of responding to a deterrent, it should
not be imposed. The Court continued:

...the Court suggested a number of situations, intended to be neither
exhaustive nor comprehensive, in which the suspension of the sentence
may be appropriate:

(i) Where the offender is young, has a previous good record, or has had a
long period free of criminal activity.

(i) Where the prisoner is likely to take the opportunity offered by the
sentence to rehabilitate himself or herself.

(iif) Where, despite the gravity of the offence, there is some diminution of
culpability through lack of premeditation.

(iv) Where there has been cooperation with the authorities.
We see no reason why this approach should not be followed in Tonga.
[32] Mr. Finau submitted that Mr. Fainga’anuku should receive a suspended

sentence as he is the breadwinner for the family (by which I take it he means he
supports his wife). In R v Motulalo the Court of Appeal observed that the fact that
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the offender was the breadwinner for his family, was not, and is rarely likely ever
to be, on its own proper reason for suspending a sentence.

[33] In R v Vake (supra) the accused was convicted of incest and indecent
assault upon his adopted daughter. He was sentenced to terms of imprisonment
which were fully suspended. The reason for the suspension was that the offender
was the sole breadwinner for his family which included his wheelchair bound
mother, his wife, his bedridden son who was disabled in an accident and another
daughter. On appeal the Court of Appeal noted at [14]:

A sentence of full time custody will inevitably impose significant
hardship on the other members of the offender’s family, particularly his
wheelchair bound mother and disabled bedridden son. Such hardship
cannot be an overriding mitigating factor in cases where the objective
gravity of the offences and the presence of aggravating factors call for a
custodial sentence.

[34] I do not accept Mr. Finau’s submission that Mr. Fainga’anuku’s sentence
should be suspended in whole or part. Mr. Fainga’anuku is a recidivist offender
who poses a risk to children and he is not at his age likely to rehabilitate himself or
respond to a deterrent sentence. To suspend any part of his sentence would not
therefore in my view be in the interests of society nor would it take account of the
devastating effects that this offending is likely to have had on S, which will in all
probability continue with her well beyond Mr. Fainga’anuku’s release from prison.

Result

[35] Mr. Fainga’anuku on the count of attempted carnal knowledge of a child
to which you pleaded guilty you are convicted and sentenced to 3 years and 9
months imprisonment. The sentence is backdated to the date you were taken into
custody which was 30 October 2017.
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Lord Luani v Lord Nuku and Yan Jian

Court of Appeal, Nuku’alofa
President Paulsen
AC 1/2018

15 May 2018

Costs — action discontinued when defendant company is put into
liquidation

An appeal is lodged but withdrawn when the first defendant company is placed in
liquidation. The Plaintiff could have continued the appeal with the leave of the
liquidator but this was not sought.

Held

The third respondent is entitled to oppose the appeal and receive costs when the
appeal is discontinued.

Statute considered
Companies Act s 257(1)

Counsel for the appellant : Mr. S. Fonua
Counsel for the third respondent : Mr. W.C. Edwards Snr SC

RULING

The issue

[1] This ruling is concerned only with the issue of costs following the
withdrawal of an appeal.

The facts

[2] On 4 January 2018, the appellant appealed from a decision of the Land
Court of 24 November 2017 specifically in relation to the dismissal of the
appellant’s application for a charging order absolute over assets alleged to be
owned by the second respondent but in the possession of the third respondent.
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[3] On 14 February 2018, the third respondent applied to strike out the appeal
on the ground that it was being brought against an interlocutory order and the
appellant had not obtained leave to appeal under s.10(1)(b) and (2) of the Court of
Appeal Act.

[4] The appellant took the position that leave to appeal was not required and
filed an opposition to the strike out application on 8 February 2018.

[5] On 23 March 2018, the second respondent was put into liquidation by the
Supreme Court.

[6] The strike out application was to be heard on 23 April 2018 but on 13
April 2018 the appellant’s Counsel filed a memorandum which stated that as the
second respondent had gone into liquidation proceedings against it were
‘suspended’ and the appeal was withdrawn.

[7] | saw Counsel in chambers on 23 April 2018. Mr. Fonua confirmed that
the appeal was withdrawn. Mr. Edwards advised that his client took no issue with
the withdrawal of the appeal but was seeking costs.

[8] As Mr. Fonua opposed any award of costs | made directions for the
parties to file submissions on costs on the basis that | would deal with the matter on
the papers.

The application

[9] The third respondent seeks costs relating to both the appeal and its strike
out application.

[10] Mr. Edwards submits that the appeal was filed for a collateral purpose to
provide the appellant with grounds to refuse repayment of money wrongly
garnished from the bank account of the third respondent.

[11] He also submits that costs should follow the event in any case and that his
client has been forced to incur costs for which it should be compensated.

[12] Attached to Mr. Edwards memorandum is a bill of costs setting out the
amounts claimed.

The response
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[13] The appellant opposes the application for costs and argues that each party
should bear their own costs. Mr. Fonua advances two grounds in support of this
submission.

[14] First, he argues that the appeal was discontinued as a matter of law and
not because it was hopeless or had little prospect of success. This is because, he
submits, s 257(1)(c) Companies Act ‘prohibits continuation of proceeding against
the second respondent’ when it was put into liquidation.

[15] Secondly, he argues that it is uncertain whether the appeal and/or the
strike out application would have been successful. It is unjust, Mr. Fonua argues, to
award costs against the appellant in those circumstances when there has been no
decision on the merits.

Discussion

[16] The general law and starting point is that costs will follow the event of a
proceeding. This approach dictates that an appellant who chooses to withdraw an
appeal should, in the ordinary case, pay the costs of the other party. The rationale is
that the other party should not be out of pocket for defending an appeal which the
appellant chooses not to proceed with.

[17] This general approach is not inflexible and it must be recognised that an
appellant might withdraw an appeal for many reasons. In some circumstances it
may be appropriate for the Court to order costs to lie where they fall or, in rare
cases, even order a respondent to pay the cost of a discontinuing appellant (see for
instance Dal Pont ‘Law of Costs” at [14.48]-[14.55]).

[18] Mr. Fonua’s submission that the appeal was withdrawn by operation of
law upon the second respondent going into liquidation is incorrect. Under section
257(1)(c) of the Companies Act the appellant was not able to continue with the
appeal against the second respondent except with the permission of the liquidator
or the Court. There is no evidence that the liquidator’s view on the matter was ever
sought and no application for the leave of the Court to continue with the appeal
was ever made. There is nothing before me either to suggest that had the
liquidator’s permission or leave of the Court been sought it would not have been
given.

[19] Mr. Fonua’s second submission, that it is uncertain whether the appeal
would have been successful or not, is misconceived. The appellant has chosen to
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withdraw the appeal and the third respondent must be taken to have been
vindicated in its opposition to the appeal and its application to strike out.

[20] There is therefore nothing before me that displaces the general approach
that costs should follow the event. The third respondent is entitled to its costs on
both the appeal and strike out application.

[21] It is not necessary for me to consider Mr. Edwards’ submission that the
appeal was brought for a collateral purpose.

[22] As far as the quantum of the third respondent’s costs is concerned, no
objection has been taken to any specific items in the third respondent’s bill of costs
that is attached to Mr. Edwards’ memorandum otherwise than on the grounds that I
have rejected above. In those circumstances | can see no reason why | should not
award the amounts claimed.

Result

[23] The appellant is to pay the third respondent’s costs on the appeal and its
application to strike out the appeal in the sum of $1,428.
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R v Vailea

Supreme Court, Nuku’alofa
Cato J
CR 75/2017

22 May 2018

Criminal law — failure by Police to caution accused before a
statement was taken — key witness did not appear — bench
warrant refused

A woman was charged with incest and the case against her depended entirely
on 2 statements she gave to the Police. Section 148 of the Police Act requires that
a suspect is to be cautioned of her rights (including silence) when there is evidence
available to lay a charge. The accused was not cautioned till after it became clear
that she would not testify against her father for the same crime, and the Police then
turned to look at charging her.

A witness to the incest did not answer her subpoena and the Judge refused to issue
a bench warrant.

Held
1. No admissible evidence, accused acquitted.

2. Bench warrant refused as it could lead to unacceptable delay in finalising
the case.

Case considered
R v Convery [1968] NZLR 426

Statutes considered

Criminal Offences Act section132(1)
Family Protection Act 2013
Police Act section 148

Counsel for the Crown : Ms. Fakatau
Counsel for the Accused : Mr. Tu’utafaiva
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REASONS FOR VERDICT

1. At the conclusion of what was a short trial for 2 counts of incest by a
female person contrary to section 33 of the Criminal Offences Act, | acquitted the
accused on both counts and gave my reasons orally for doing so. At the conclusion
of the trial, Mr. Tu’utafaiva, a very experienced barrister, agreed with me that the
case involved a number of issues of practical and unusual importance and that it
would be helpful to further record my reasons in writing. Mr. Tu’utafaiva was
unable to locate any judgement that has dealt with the application of section 148 of
the Police Act, 2010 involving cautioning a person of the right to silence.

2. The accused and her father, who had also been on trial for incest by a
male person and domestic violence contrary to section 132(1) of the Criminal
Offences Act and Domestic Violence contrary to sections 4(a) and (b) (i) and 28(1)
(a) of the Family Protection Act, 2013, had pleaded not guilty. After arraignment,
Ms. Fakatou indicated that one of the accused’s daughters, who had allegedly seen
the couple committing incest, and had made a complaint to Police which had seen
the couple arrested and remanded in custody, had not answered her subpoena and
was unavailable to give evidence. | gained the impression that her non-attendance
had been foreseen as a possibility before the trial. No application for a bench
warrant was made at that stage and because that was the only evidence against the
male accused, the Crown offered no evidence and he was acquitted on both the
counts he faced and discharged. The Crown indicated, however, that it had
sufficient evidence to proceed against the female accused and so the trial continued
against her.

3. It became apparent to me when the Crown opened its case that it
depended entirely on two statements made by the female accused which were in
statement form and not made under caution as required by section 148 of the Police
Act if the Police officer had sufficient evidence to charge the person at the time
questioning commenced. Section 148 (1) of the Tongan Police Act 2010 provides
that a Police officer shall caution the person about his right to remain silent if:

@ The Police officer has sufficient evidence to charge the person at
the time he commences questioning; or

(b) During the questioning the Police officer believes on reasonable
grounds that there is sufficient evidence to charge the person being
questioned with any offence.

4. In this case, the Police had, on receipt of information from the eye witness
who had made the initial complaint to Police of incest, sufficient evidence to
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charge the female accused who a couple of days after her arrest had been brought
before Sergeant Penisimani Sili of the Domestic Violence office with another
Police officer, Detective Vakalahi, who had been involved earlier with the
complaint. Not surprisingly, Mr. Tu’utafaiva objected to the admissibility of both
statements, the second of which was taken by Detective Vakalahi, also in the form
of a witness statement a couple of days after the first statement was made before
Sgt Sili. Both statements were commenced with the usual acknowledgement by the
witness that she could be prosecuted for an offence if she gave untrue evidence.
Several days later, however, after the second witness statement, Detective Vakalahi
commenced a formal interview under caution with the accused in which she had
denied any suggestion that she had participated in an incestuous relationship with
her father. Detective Vakalahi was overseas at the time of the trial on leave and
accordingly unavailable to give evidence. A corroborating officer was available to
confirm both the statement and the record of interview.

5. Mr. Tu’utafaiva raised, in addition to the caution point, that Sgt Sili had
induced the accused to make a statement which he denied. It became unnecessary
to determine this allegation. After questioning of the officer, who I found quite
candid and helpful in his answers to questions, it appeared that there had been a
disagreement between Police as to the manner in which the case should proceed.
Having read the first statement, | can well understand why this was so because my
reading of this statement left me with the impression that the accused had been a
reluctant participant in sexual activity with her father and had submitted rather than
consensually engaged in intercourse with him. Sgt Sili indicated that he was
hopeful that she would agree to be a witness against her father on an incest charge,
a view that was consistent with domestic violence. For that reason, a witness
statement had been taken from her, rather than, at that stage, a record of interview
as a suspect.

6. After taking a second witness statement from her a couple of days later,
Detective Vakalahi a few days later cautioned and commenced a record of
interview. It became apparent after Sgt Sili had frankly admitted that she would not
agree to testify against her father that Police responded by proceeding to
investigate and charge her for incest also.

7. The problem that the Court encountered with the procedure adopted in
this case was that, prior to either of the two statements being taken by Police there,
was in existence evidence which justified her arrest and would have justified her
being charged as well. Section 148 is a very important aspect of Tongan criminal
procedure. In my view, it is mandatory for a Police officer in Tonga to caution a
person who could be charged on the evidence that is available. The obligation to
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caution signifies to a person being interviewed the serious consequences that may
result if the person proceeds to co-operate and engage with the interviewing officer
and may make statements either of admission or denial, and it signifies also or
brings home to the suspect that he or she may be the subject of criminal
prosecution. The right to silence has been a cornerstone of Anglo - American
criminal jurisprudence for a very long time and, is also a cornerstone of criminal
justice and police procedure in Tonga which has an adversary approach to criminal
procedure and trial practice. Unlike the caution under the old Judges’ rules which
were viewed as rules of practice, a breach of which did not inevitably mean that a
court would rule that a record of interview was inadmissible, see R v Convery
[1968] NZLR 426, Tonga has, in section 148, provided that a caution is a
mandatory requirement where a Police officer has sufficient evidence to charge
before commencing an interview. The fact that this is the first prosecution to have
come before this Court on section 148 suggests that Tongan Police have
conscientiously followed the statutory requirements.

8. It may not always, however, be clear to a Police officer prior to interview
how strong the available evidence is and whether it would support a charge. An
officer contemplating an interview must attempt to ascertain the strength of the
evidence by making inquiry. If unsure as to whether the evidence available is
sufficient to justify charge, the officer should caution in order to avoid any later
argument at trial that a confessional statement is inadmissible because it breached
the requirements of section 148. In this case, | am satisfied that Sgt Sili did know
sufficient of the background of the case from Detective Vakalahi and that the
evidence available would support a charge of incest so that he was required to
caution the accused before an interview with her commenced. Even if Detective
Vakalahi had not told him about the available evidence sufficient to support a
charge, the fact that Vakalahi and he were engaged in the same inquiry would
have, in my view, meant that the knowledge Vakalahi possessed should be imputed
to Sgt Sili which would have meant that the failure to caution should also have
caused the statements to be excluded for breach of section 148.

9. It is not uncommon for a person who has been interviewed by Police as a
witness when further evidence has been collected to emerge later as a suspect.
Earlier witness statements may then become very important at trial where, for
example, they are inconsistent with a later account made by an accused in an
interview under caution. However, in this case, although Police in my view quite
sensibly hoped the accused would become a witness against her father, because the
available evidence was sufficient to have charged her, she should have been
cautioned before making either of her two witness statements. It was only after she
had declined to agree to be a witness that it appears Police focused on her as a
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suspect and cautioned her. She then responded by denying allegations of incest. In
these circumstances, | upheld Mr. Tu’utafaiva’s objection and ruled the statements
inadmissible, the consequence of which meant that there was no evidence against
the accused sufficient to support the charges and she was acquitted.

10. There was one further matter of practical importance for criminal trial
practice in Tonga that emerged at the trial. The prosecutor did not seek a bench
warrant at the outset of the trial to compel the eyewitness to given evidence when
she did not attend the trial under subpoena. In any event, | would have been
unlikely to have issued a warrant, in the absence of any other evidence against the
male accused. To have issued a warrant for the witness to attend would have meant
an indefinite delay in the closure of the case. In any event, even if located and
brought to court, it would be problematic whether she would give evidence against
her father and the prosecution were aware of this fact.

11. I was asked later, after it had become likely that the two statements would
not be admitted, for a bench warrant to compel the witness to attend but | declined
to do so for the same reasons. There was, as in the case of her father no evidence
before the Court after the statements had been ruled inadmissible that justified
holding her longer, and in my view, it would have been similarly unfair to her to
have done so. | was informed that there were two other family witnesses who had
also not answered subpoenas, for whom the prosecution also sought warrants, but
this only compounded uncertainty in the resolution of the case. For the same
reasons, | declined warrants for them to be compelled to attend.
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R v Huni and Ors.

Supreme Court, Nuku’alofa
Cato J
CR 135-136, 139-142/2017

29 May 2019

Sentencing — drugs — cannabis plantation — commercial supply
and cultivation quantities — firearm at premises — principal
offender compared with guards and helpers

A cannabis plantation is raided and 4 men arrested. Three were acting as guards
and assistants and they pleaded guilty. The principal offender was convicted after a
4 day trial for the drugs and also with possession of an unlicensed .22 rifle.

Held

1. Starting point for the helpers on this large-scale plantation (over 3,000
plants) is 3 years.

2. The principal offender was sentenced to 5 years and 5 months prison.

Cases considered

R v Terewi [1999] 3 NZLR 62
Vea v R [2004] TOCA 7

Counsel for the Prosecution : Mr. Finau
Defendants : unrepresented

SENTENCE

1 These prosecutions arise out of two operations which took place in
Nuku’alofa on the same day, the 4th May 2017. In relation to the prosecution,
CR139-142/2017, four men were arrested in connection with the offending
involving a substantial plantation containing a very large number (3894) cannabis
plants, the weight being, after amended particulars were requested by the Crown in
relation to the trial of Mr. Huni, 1698.92 grams at Matahau, Tongatapu. Also,
located secreted at the plantation was a .22 semi-automatic rifle and 6 ammunition
for a .22 calibre long rifle.
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2. Three of the four men, Siua Fakahua, Tevita Fusitu’a, and Siaosi Brown
pleaded guilty to charges of possession and cultivation of cannabis contrary to
section 4(a) of the Illicit Drugs Control Act. Their role was as guards and assistants
at the plantation.

3. The principal offender was Siliva’ai Huni, who defended charges of
possession and cultivation of cannabis contrary to section 4(a) of the Illicit Drugs
Control Act, possession of a firearm without a license contrary to section 4(2)(b) of
the Arms and Ammunition Act and possession of Ammunition without a licence
contrary to section 4 (2)(b) of the Arms and Ammunition Act. After about a five
day Judge alone trial, he was found guilty on all charges. He and his accessories
appeared for sentence where, on the 25th May 2018, submission from the Crown
were heard and the prisoners were given the opportunity also to make submissions.

4. I was referred to a number of authorities by Mr. Finau for the prosecution
but the most important is that of Vea v R [2004] TOCA 7. There, the Court of
Appeal upheld an appeal against a sentence for cultivation of cannabis adopting the
approach of the New Zealand Court of Appeal in R v Terewi [1999] 3 NZLR 62
where it was said that there were three general categories of cannabis drug
offending; small quantities for personal use with sentences up to two years
imprisonment, more serious being small scale commercial cultivation with
sentences up to 4 years imprisonment and a more substantial category being large
scale cultivation for commercial purposes where sentences over four years were
appropriate. The Court also observed that similar considerations should apply in
relation to those convicted of possession for supply of amounts of marijuana that
indicated a commercial scale operation. In New Zealand, at the time of the
offending, the maximum sentence for offences of this kind was ten years although
this has been increased. In Tonga, the maximum sentence for possession and
cultivation of cannabis is 7 years imprisonment.

5. I have noticed more cases of drug offending coming before this Court in
the last couple of years. Not only is this apparent for cannabis related offending but
even more serious methamphetamine offending. It may be that this is the result of
the Police concentrating more resources on drug investigation but whatever the
reason, this Court is experiencing an increased number of drug prosecutions.

6. The present offending is serious. Although Police intervened in a timely
way, the plantation consisting largely of seedlings or small plants which had been
recently planted out, the plantation appearing to be substantial and well organised.
Some seedlings still had to be planted out and were found by Police in containers.
The plantation showed the presence of fertilizer and there were, in all, a very large
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number of seedlings or small plants which, if they had grown to maturity, would
have yielded a very significant commercial amount of cannabis. As well, Police
located Siua Fakahua, Tevita Fusitu’a, and Siaosi Brown, who were employed as
guards or caretakers on the plantation which included a camp. Mr. Huni lived in
separate accommodation with his family in the area. Of importance in the case
against Mr. Huni was the fact that Police located an unlicensed firearm which had
been secreted under plant material inside the plantation and unlicensed ammunition
was found at the camp. Mr. Huni was found guilty of possession of these
unlicensed items. The inference | draw with their presence at the plantation was
that they were available for use by the accused to protect the site and deter
unwelcome visitors. The plantation was a professional operation being conducted
by Mr. Huni with the assistance of the other prisoners, and was capable of
developing into a significant commercial cultivation within the third category in
Vea. The starting point for sentence in the case of the principal, Mr. Huni, must be
one that reflects this and emphasizes the seriousness of the criminality of his
offending. The starting point, in my view, is five years imprisonment and this is
increased to five years and nine months imprisonment because of the presence of
the firearm and ammunition at the plantation. Sentences for this kind of offending
as | have said must be sufficient to be viewed as a real deterrence and also protect
society from those who are prepared to flout the law and deal in cannabis for
commercial gain, in a substantial way.

7. I do not find in the probation report anything which suggests that Mr.
Huni, who is aged 34, will be a candidate for rehabilitation. He had little education
and has a wife and family of three children. He is said to be the breadwinner. Be
that as it may, the fact that he has a family is not something I can take into account
in any significant way in mitigation, and personal circumstances amount to little
when it comes to drug offending. One child is said to be in poor health. Mr. Huni
went into this with the knowledge that there were serious risks associated with the
development of an illegal enterprise of this nature, and not long after he had
completed a suspended sentence for drug offending. Also, he was instrumental in
corrupting the other young men to assist him at the plantation. He persisted in this
when he called, two of them, Mr. Fakahua and Mr. Fusitu’a who having plead
guilty earlier then told the Court that Mr. Huni was not involved, evidence which |
rejected. He was also convicted of having the unlicensed firearm and ammunition
at the property and | have already observed that, this, in my view, was to at least
deter unwelcome visitors. In his probation report, Mr. Huni continued to deny
involvement which | find unrealistic and supportive of the view that he is not a
particularly likely candidate to be rehabilitated. Indeed in 2014, as | have indicated,
he was convicted of being in possession of cannabis and sentenced by me as a first
offender to a fully suspended two year sentence on conditions which included
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community work and a course on drug abuse. So soon after this, he embarked on
this unlawful enterprise suggesting he has little regard for the law. He also
defended the proceedings and has displayed no remorse or regret for his offending.
His calling of other defendants to swear that he was not involved | found cynical. |
do not see any basis for mitigating his sentence at all other than allowing him a few
months discount because he has a family and one child is in poor health. The
sentence | impose is one of 5 years and 5 months imprisonment backdated to the
date of his remand in custody.

8. I do not consider him a likely candidate for rehabilitation as | have said
and he has done nothing to justify any further leniency by way suspension of any
part of his sentence.

9. In so far as the other three prisoners are concerned, the starting point for
their involvement is three years. They pleaded guilty on indictment to being
involved with cannabis of the same weight as that originally alleged in the case
against Mr. Huni but their roles were very different. At trial, the Crown reduced
the weight of the cannabis in the case of Mr. Huni and | approach their sentence on
the same basis as Mr. Huni in terms of the weight of the cannabis which is
reflected in the presence of a very large number (3894) small plants. Without their
presence and assistance, Mr. Huni would have been unlikely to have planted the
plantation to the extent he did or have protected it. They were an important part of
the enterprise but plainly their responsibility is much less than that of Mr. Huni
who | am satisfied was the principal and was much older, being aged 34. All three
young men have pleaded guilty. One of the men, aged 17, Mr. Fakahua, at the time
of the offending, was a first offender. None of them have probation reports which
suggest they had achieved much at school or in employment and all seem to have
come from difficult backgrounds. | consider that in giving what | regarded as false
testimony for Mr. Huni, Mr. Fakahua and Mr. Fusitu’a diminished any credit they
might expect for remorse but | do accept Mr. Siaosi Brown when in his short
statement to me on sentence he indicated that he had come to see the error of his
ways and would not reoffend.

10. The sentences | pass individually on these prisoners are;

Mr. Siliva’ai Huni

He is sentenced on each of the counts of possession and cultivation of
cannabis to five years and five months imprisonment to be served
concurrently backdated to the date of his remand in custody.
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On the charge of possession of an unlicensed firearm, he is sentenced to
two years and six months imprisonment to be served concurrently also.

On one count of possession of unlicensed ammunitions, he is sentenced 6
months imprisonment to be served concurrently also.

| also order that the cannabis be forfeited and its destruction take place
under the Illicit Drugs Control Act, and the rifle and ammunition is
forfeited to the Crown under the Arms and Ammunition Act.

Mr. Siua Fakahua

He is sentenced, after taking into account his guilty plea and the fact he is

a first offender to two years imprisonment on both offences of possession
and cultivation of cannabis (both sentences to be concurrent) backdated to
the date of his remand in custody on this offending. He gave evidence for
Mr. Huni which | found unconvincing and rather adversely affected any
credit he might get for contrition. He is a first offender, however, and was
aged only 17 at the time of the offending. The final 9 months of his
sentences are suspended on the following conditions;

a. He is not to commit any offences punishable by imprisonment
for the period of his suspension;

b. He is placed on probation for the period of his suspension and is
to live where directed;

c. He is to attend a course on alcohol and drug addiction under the
direction of his Probation officer and the Salvation Army.

Mr. Tevita Fusitu’a

He was aged about 18 at the time of the offending, was not in
employment and had a limited education. He has a previous conviction for
drug offending for which he received a sentence of probation. He showed
some indication of regret to his probation officer for his involvement but |
note he gave evidence, as did Mr. Fakahua, in support of Mr. Huni’s non-
involvement in the plantation, which | found unconvincing. He indicated
they had been caretakers for about a month and he expected to be paid for
his involvement. He is sentenced to 2 years and three months
imprisonment after his plea of guilty backdated to his remand in custody
on both offences of possession and cultivation of cannabis (both sentences
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to be concurrent). The final 9 months of his sentences are also suspended
on the following conditions;

a. He is not to commit any offences punishable by imprisonment
for the period of his suspension;

b. He is placed on probation for the period of his suspension and is
to live where directed;

c. He is to undergo a course on alcohol and drug abuse under the
direction of Probation and the Salvation Army.

Mr. Siaosi Brown

He was aged about 17 at the date of the offending. He has a history of
drug abuse (and | suspect was addicted), he admits for over five years,
one conviction for a drug related offence and members of his close family
are in the drug and criminal milieu. He has been a patient of Dr Mapa
Puloka, forensic psychiatrist, in connection with drugs. He was not in
employment and has had a limited education. He is sentenced to 2 years 3
months imprisonment backdated to the date of his remand in custody on
both offences of possession and cultivation of cannabis (both sentences to
be concurrent) after his guilty plea and expression of a desire to reform
which | accepted. Likewise, the final 9 months of his sentence is
suspended on the following conditions;

a. He is not to commit any offences punishable by imprisonment
for the period of his suspension;

b. He is placed on probation for the period of his suspension and is
to live where directed;

c. He is to undergo a course on alcohol and drug abuse under the
direction of Probation and the Salvation Army.

In his case, | direct that the Commissioner of Prisons refer him to Dr
Puloka for any examination and or medication should he require this
when in custody.

SATIO MATAKAIONGO and SIONE LATU
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11. Mr. Satio Matakaiongo, aged 32, and Mr. Soione Latu, aged 33, were
each the subject of a separate investigation during the same operation at a different
location. Mr. Matakaiongo’s motor vehicle was the subject of search outside the
residence of Mr. Latu and this revealed 1 plastic bag containing 89.2 grams of
cannabis and a number of empty small bags contained in a larger bag. Also sums of
money TOP $800, NZ $1430, US $20, and $A 10.00 were located. These were
seized by the Police as tainted property and confiscation orders have been made. At
Mr. Latu’s home, Police found bowls with cannabis seeds germinating in them.
Other cannabis seeds were located on the property as well as a large bag the
accused had hidden in bush in which were located 133 small packets containing
cannabis. The second accused had a total of 195.37 grams of cannabis in the bag
and 109.8 grams of cannabis seeds. | consider both offenders fell into the second
category of the Vea classification for cannabis offending that is the second (but not
the most serious category) justifying a sentence of between 2 and 4 years
imprisonment for smaller scale commercial cultivation and possession of cannabis
for commercial supply.

12. In the case of Mr. Matakaiongo, who has two previous convictions for
possession of illicit drugs in 2016 for which he was fined, the starting point, |
consider is three years and three months imprisonment and, after his early guilty
plea and expression of remorse, | sentence him to two years and three months
imprisonment on possession of cannabis backdated to his remand in custody. I
observe he has a large family and has a plantation which he uses to support his
family. I suspend the final 9 months of his sentence on the following conditions;

a. He is not to commit any offences punishable by imprisonment
for the period of his suspension;

b. He is placed on probation for the period of his suspension.

c. He is required to undergo a course on alcohol and drug abuse

under the direction of Probation and the Salvation Army.

13. | observe this is a sentence that is comparable with that imposed by
Andrew J in R v Talia’uli [2007] Tonga LR 226 where the accused, a first
offender, was in possession of 54.21 grams which the Judge considered reflected
an amount for commercial dealing. As a first offender, Andrew J, after a guilty
plea and his willingness to assist authorities had reduced the starting point by a
third from it would seem about three years to 2 years imprisonment with the final 6
months suspended upon condition that he undertook a drug and alcohol awareness
programme under the Salvation Army.
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14. As for Mr. Latu, the amount of drug he was found in possession of is a
larger amount and the possession of seeds, some germinating, suggests he was in
the process of commencing to cultivate. He is a first offender, although | observe
from his probation report, there is some indication that he has used cannabis at
least personally for some years. | am satisfied as | have said that this amount was
not for his own personal use but for commercial gain, as well. He has no
convictions for drug use, and has expressed some remorse for his offending. |
commence also with a starting point of 3 years and 3 months imprisonment, and,
with his guilty plea and lack of previous convictions, | sentence him to two years
and three months imprisonment on each count of possession to be served
concurrently with one another. 1 also suspend the final 9 months of his sentences of
imprisonment on the following conditions;

a. He is not to commit any offences punishable by imprisonment
during the period of his suspension;

b. He is placed on probation for the period of his suspension;

c. He is ordered to undergo a drug and alcohol abuse programme

under the direction of Probation and the Salvation Army.

15. The cannabis located at both sites is to be forfeit and destroyed under the
Provisions of the Illicit Drugs Control Act.

16. In relation to all the prisoners (aside from Mr. Huni whose sentences were
not suspended) they are warned that a failure to perform the conditions of their
suspension may see them recalled to prison to complete their sentences of
imprisonment.
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R v Tu’amoheloa

Supreme Court, Nuku’alofa
Cato J
AM 16/2017

1 June 2018

Criminal law — sentencing — out of time allowed — Magistrates
Court had no adequate records of the trial proceedings

A 15 year old boy who was convicted in the Magistrates Court of serious
indecency appeals after 6 months saying he should have had a lawyer, he was not
given the option of summary trial, he didn’t understand his rights and the
prosecution and trial was flawed.

There were scant records of the court process including the accused being asked if
he was guilty, or being told his rights under section 35(2) of the Magistrates Court
Act to elect summary trial, or trial before a Judge or a jury.

Held

1. Without court records there is no proof that proper process was followed
by the Magistrate and the conviction was quashed.

2. Thereis no legal right in Tonga for juveniles to have legal representation.

Case Considered
Tone v Police [2004] Tonga LR 20

Statute Considered
Magistrates Court Act section 35(2)

JUDGMENT

1. The Appellant, ‘Unaloto Tu’amoheloa, at the time of his conviction of an
offence of serious indecency on or about the 19™ April 2017 was aged 15. He had,
it seems, after he was convicted, in the Magistrates Court, been sentenced to
probation and 40 hours of community work. He has, | am informed, completed his
sentence.
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2. Later in October 2017, he appealed out of time against his conviction on
the several grounds:

1. Essentially, that he should have been afforded legal representation on the
charge of indecent assault considering his status as a juvenile. And so, he
did not have a fair trial.

2. He was not given the opportunity to exercise his right under section 35(1)
of the Magistrate’s Court Act to elect to be tried summarily or that his
case be remitted to the Supreme Court.

3. That even if he was informed of his rights under section 15, he neither
understood nor appreciated his right and the consequences thereof to
proceed on any instructions or directions to the Magistrate.

4. There was an abuse of authority by the Police in that they failed to
properly follow prosecution procedures in dealing with his case in the
Magistrate’s Court.

5. The Appellant was not informed properly of the reason for his presence in
the Magistrate’s Court on the day of his hearing when he was convicted
and sentenced. In fact, the Police lied to him and his mother that they
were bringing the appellant to the Police station to get a parcel.

6. He was never asked whether he pleaded guilty or not guilty before being
sentenced.

3. On the 24" October, 2017, | granted leave to appeal out of time because it
seemed to me the grounds required an answer by the Respondent and raised a
number of issues of public importance in relation to the prosecution of juveniles
and whether there may have been a miscarriage of justice which required
correction. | made a number of consequent orders to ensure that, in so far as it were
possible, information was brought before this Court so that the issue could be fully
ventilated. After several adjournments, the matter came before me on the 1st June,
2018 and, having heard counsel, | allowed the appeal, quashed the conviction and
did not order any retrial. | said | would record my reasons at a later date, as soon as
| was able.

4. Ms. Macomber for the Respondent and Ms. Kuli for the Appellant both
filed written submissions and | am grateful for their assistance. Ms. Macomber was
candid in her approach to the case having obtained affidavits from relevant
witnesses. She concluded that neither Sgt Finau, who was the senior officer or
Senior Constable Halapua, who were present when the Appellant was dealt with
and sentenced on the 19th April, 2017 by the Magistrate, recalled the Magistrate
explaining the procedures of the Court to the Accused. She also noted that there
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were no court transcripts for the Crown to confirm or deny that the Appellant had
been given an explanation of court procedure. She said that the Respondent had
made responses to the Appellant’s submission as best he could without vital
documents such as the Police file and court transcripts. Indeed, it quickly became
plain to me that there was such a deficiency in the record of what had transpired in
the Magistrates Court on the 12 and 19" April, 2017 that the Respondent was
unable to refute two aspects of procedural inadequacy. If the Appellant had
pleaded guilty before the Magistrate dealt with him, either on the 12% or 19" April
2017, there is no record of such a plea being entered. Nor is there either a record of
the Magistrate complying with the provisions of section 35 of the Magistrates
Court Act on election to summary jurisdiction before he proceeded to deal with the
case. | shall say more about this shortly. As a result, | allowed the appeal and
vacated his conviction. Because the Appellant had completed his sentence, | did
not remit the matter to the Magistrates’ Court for a retrial.

5. This case illustrates the importance of Magistrates carefully recording
procedural steps and the Court preserving those records. All the record of the 19th
April 2017 shows is;

“Ct ordered all the people to leave the room except for the Accused and
his guardian.

Told off the usher for the method in which he carried out the work
according to the report which was provided from Probation. Your

sentence;
1. Probation
2. To community services for forty hours.

The case management file records the reason for the adjournment on the 12th April
2017 was whether to transfer to the Youth court or whether papers will be served at
Mu’a since accused is only 15 years old. This does not assist me, either to resolve
the matters in issue relating to plea and advice under section 35.

6. According to Sgt Finau, who swore an affidavit in the proceedings, the
accused was charged with serious indecent assault and this appears from the nature
of the case and the seriousness of the allegation to have been entirely appropriate.
In order, however, to proceed with this case summarily under section 35 (2) of the
Magistrates Court Act, the Magistrate was required to inform the Appellant that he
may be dealt with summarily instead of being tried by a Judge of the Supreme
Court or by a jury if he were so to elect and the Magistrate was required to explain
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to him what is meant by being tried summarily. There is no evidence that before
proceeding to a summary disposal of the case, the Magistrate did this. Nor could
Sgt Finau recall the charge being read out to the appellant or he putting in a plea of
guilty as the Appellant claims he did not in his affidavit of the 25" September,
2017. There is no record of any earlier plea being advanced when the defendant
appeared before the same Magistrate on the 12 April 2017 after he had been
arrested on warrant. | find that, as a result of the absence of official record of the
proceedings of the 121 April 2017 and the 19" April 2017, | have no reliable basis
or foundation to refute the Appellant’s assertion that he was not procedurally
advised of the nature of the charge and required to enter a plea before being
sentenced on the 19™ April 2017. Nor can | assume that the procedure of election
for the summary jurisdiction was explained to him, as his counsel submitted was
necessary before the Magistrate could deal with him, in this way.

14, There are other aspects of this case that were unsatisfactory. First, the
Appellant, aged 15, was remanded in custody by a Magistrate for a couple of days
initially so that further work on the case could proceed. It was the concern of the
prosecution that, because he lived near the complainant, that the investigation
might be impeded if he were admitted to bail. Whilst the Police may have had
concerns that he would not impede their inquiry by being granted bail, as a 15 year
old, in my view, he should have been granted bail on appropriate conditions by the
Magistrate that would prevent his impeding any investigation such as being placed
on curfew or being required to live with a relative for an appropriate period,
elsewhere. Further, he was remanded in custody after he had appeared on warrant
on the 12" April to the 19™ April, 2017. He had been admitted to bail earlier and,
although arrested on bench warrant, no good reason was given why bail was not
afforded to him as a 15 year old, with appropriate conditions. It would seem, as is
discussed below, that, in any event, his failure to appear causing a bench warrant to
issue was the result of confusion as to which Court he was to appear in, the
Magistrates Court or the Youth Court. | emphasise that it is unsafe to remand

juveniles in custody where they may encounter adult prisoners without very good

reason. When this is necessary, juveniles should be separated and protected in
custody from contact with adult prisoners.

15. Another unsatisfactory aspect of this case is that the case was adjourned
earlier for the matter to be dealt with in the Youth Court. It seems according to Sgt
Finau that the Appellant’s file was transferred to the Youth Court in Nuku’alofa on
the 10" November 2016 and was then adjourned to the 10" February 2017.
However, the case was called before the Magistrate’s Court in Mu’a in March and
April 2017. Because there was no appearance of the Appellant on 5™ April 2017,
the Magistrate issued a bench warrant at the request of the Crown for the Appellant
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to appear. This led to his being arrested and brought before the Magistrate in Mu’a
on the 12" April, 2017. It is not clear why the proceedings initiated by the
prosecution to have the case resolved in the Youth Court did not proceed in the
Youth Court as the Police intended and the Court had according to Sgt Finau given
its approval. It would on these facts seem likely that the Appellant was unaware
that proceedings were to continue in the Magistrates Court after the Magistrate had
earlier given approval for it to be transferred to the Youth Court and this confusion
may have led to his eventual arrest on warrant and remand in custody for a number
of days.

16. The appellant contended that he should have been afforded legal
representation as a juvenile. Whilst | have every sympathy for this submission, it
would be beyond my jurisdiction and amounting to judicial legislation to elevate
this to a legal obligation. | had cited to me the observations of Ward CJ in Tone v
Police [2004] Tonga LR 20 concerning Article 37 of the Rights of the Child, but |
do not think that any observations of the Chief Justice concerning juveniles and
their treatment in the courts, would allow me to go so far as to require legal
representation to be mandatory in the case of juveniles in Tonga. That is an issue of
considerable public importance which merits wider consideration of policy issues
for the administration of criminal justice in Tonga that are beyond the province of
this Court.

17. Finally, certain criticism was made by the Appellant in his grounds of
appeal concerning the Police’s conduct before trial. | have considered these matters
but I do not think that their conduct was inappropriate or unfair in all the
circumstances and did not to my mind afford the Appellant a ground of appeal.

18. This appeal is, however, allowed for reasons | have given. No new trial is
ordered.
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Edwards v Tapueluelu and Ors

Supreme Court, Nuku’alofa
Paulsen LCJ
AM 25/2012

6 June 2018

Defamation — qualified privilege — Defamation Act s. 10 — errors
in newspaper — indifference to truth

An action for defamation by a newspaper in the Magistrates Court was dismissed
and this case is an appeal against that decision. The sole ground for decision is

whether the newspaper had the defence of qualified privilege. There were many
factual errors in the newspaper articles. The Magistrate made errors in his
judgment.

Held
The standard of proof for defamation is the ordinary civil standard;

The qualified privilege defence in the Defamation Act at section 10
requires that the material is made without malice and -

a. bona fide; meaning in good faith, honestly, sincerely and
genuinely;

b. in discharge of a legal, moral or social duty or by reference to a
matter in which the maker has an interest;

c. made to a person who has an interest in hearing it.

3. The defence of qualified privilege is not available to the respondents for
two reasons. First, because they acted irresponsibly in publishing the
defamatory imputations (whether they believed them to be true or not).
Secondly, the respondents were indifferent to the truth of the defamatory
imputations and misused the occasion of the publication.

Cases Considered

Reynolds v Times Newspapers Ltd [2001] 2 AC 127
Manu v Haidas & Editor of the Tonga Chronicle [1990] Tonga L.R
7
Laucala Tapueluelu & ors v Vaipulu (Unreported, Supreme Court,
AM 24 of 2012, 1 September 2015, Paulsen LCJ
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Tu’i’onetoa v Pohiva [2001] Tonga LR 58

Lange v Atkinson [2000] 3 NZLR 385

Paulu & ors v Edwards & Ors (Unreported, Supreme Court, AM
25 of 2013, 6 May 2016, Scott J)

Statute Considered
Defamation Act section 10

Counsel for the Plaintiff: Mr. W. C. Edwards Snr in person
Counsel for the Respondents:  Mr. L. Niu SC

Ruling
The issues
[1] Mr. Edwards brought an action in the Magistrate’s Court for damages

alleging that he had been defamed by the respondents in an article published in the
Kele’a newspaper on 9 January 2012. In a ruling of 29 May 2012 the Magistrate
dismissed the claim. The Magistrate held that Mr. Edwards was not defamed and
that in any event the respondents had a defence to the claim of qualified privilege
under s. 10 of the Defamation Act. Mr. Edwards appeals from the Magistrate’s
ruling.

[2] Mr. Niu, who appeared for the respondents on the appeal but not in the
Magistrate’s Court, concedes that the article defamed Mr. Edwards. He also
accepts that the respondents cannot rely on the defences of truth (s. 14 Defamation
Act) or fair comment (s. 12 Defamation Act).

[3] The issue is whether the Magistrate was correct to find that the
respondents had a defence of qualified privilege. If not, the appeal must be
allowed and | will have to consider what other orders should be made.

The parties and the article

[4] Mr. Edwards is a prominent lawyer and has been a Minister in
Government.
[5] The first respondent was the publisher of the Kele’a newspaper. The

second respondent was the editor of the Kele’a. The third respondent was a
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People’s Representative, the founder of the Kele’a and the author of the article that
is the subject of this appeal.

[6] The article was published in the Kele’a on 9 January 2012 under a
headline that reads:

The Minister of Justice has become a hiding place for some law breakers.

[7]1 The sting of the article was that Mr. Edwards was unfit to hold office as a
Minister because he sheltered criminals and was a law breaker himself.

[8] The article was lengthy and spread over more than one page with sub-
headlines for a range of topics all concerned with the primary avowal that Mr.
Edwards was unfit to be a Minister. | will set out in full below the material parts of
the article that include the defamatory imputations that Mr. Edwards objects to.

[9] At page 5 of the Kele’a was the following:

With respect, | wish to submit recommendations which would assist with
the administration of the new Government. The reasons for
recommendations are based on the right which people have, to know
about the backgrounds of those whom they elected to govern and make
decisions for them.

1. In 1997, when Clive Edwards was Minister of Justice he did act
unlawfully and unconstitutionally contrary to section 109 of the
Constitution, and is breached to date, no legal action has been done to free
him and others.

After frequently raising the issue of the frequent breach of this section, the
Government has not taken any action, during the time Clive Edwards was
Minister of Police. It reached a point, where | wrote a Question Paper to
the Lands Minister, Lord Fakafanua (Question Paper Number 12, 1997)
with the following questions.

1. Who gave the Minister of Police (Clive Edwards) the permission to
continue filling the Fanga’uta beach frontage located at Halaleva, while
there is a Cabinet decision prohibiting the continuation of filling the said
areas?



[2018] Tonga LR Edwards v Tapueluelu and Ors 179

2. If you were the one who permitted him, what law gives you the power
to permit the Police Minister to continue filling the said beach frontage at
Fanga’uta?

3. Have amendments been made to Clause 109 of the Constitution as
opposed to the unlawful acts exercised on the areas prohibited by law?

4. Are the areas prohibited by Clause 109 still leased out despite the
Cabinet decision banning such action?

Honorable Minister please note, that there were people who had started
building and filling the prohibited areas, but have stopped due to the
Cabinet decision. Not only that but Clause 109 of the Constitution is still
in effect which prohibits any erection or building on the land.

Respectfully
Signed S.’ Akilisi Pohiva
(MP 1, Tongatapu)

The Lands and Survey Minister’s reply to ‘Akilisi Pohiva’s Question
Paper.

S.” Akilisi

Member of Parliament 1 of the People of Tongatapu
Parliament of Tonga

Dear Sir,

I give my reply to your Question Paper Number 12 of 1992.
Land fill has not been permitted.

Respectfully,

Signed Hon. Fakafanua

(Minister of Lands, Survey and Natural Resources)

Due to the Minister breaking the law, it encouraged others to continue
breaking the law and the breach of Clause 109 of the Constitution. | had
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frequently reminded that a Bill is in effect to amend Clause 109 for the
purpose of legalizing the actions of those who have built on the areas
prohibited by Clause 109, which was delayed so work could be done.
When Clive became Police Minister, | frequently raised this issue in
Parliament so actions would be done in relation to Clause 109 and as of
today no action has been taken. You should take note that there is a
Cabinet decision that prohibits filling and building on the area, pending
amendment of Clause 109. However, the Minister’s personal needs were
more important to him than the rule of law. And that his breach of the law
has become a custom which others who have buildings at Fanga’uta have
followed. Clive Edwards’ residence being situated at Fanga’uta is
unlawful and continues to be to this day.

At page 10, the following appeared in the Kele’a:
Police and Ming Seng Tsay

In 1993 at the time Clive was Minister of Police; the Investigation
Division (CID) of the Ministry of Police entered Ming Chen Tsay’s
residence and found goods belonging to the Government as shown below;
3 Tongan Protected Passports and others. These are passport numbers
000100, number 102857 and number 695209. A blank Protected Passport
was also found (yet to be filled). Other goods excluding the above
mentioned were also found, which included goods for Immigration as
mentioned below.

1) Stamp of the Immigration Department (Immigration Control of the
Government of Tonga)

2) Stamp of the Court of Tonga

3) 2 Stamps of the Civil Aviation Department (Departure) and (Arrival) to
Tonga.

4) Stamps of the Civil Aviation Departments of Fiji and Samoa.

All of the goods appeared on the Search Warrant of the Investigation Unit
(CID) and was submitted to the Minister of Police, Clive Edwards. The
question is, did the Police conduct their investigation with due diligence
regarding the information disclosed in the Search Warrant of the Police
Ministry in relation to the Government goods found at Ming Chen Tsay’s
residence. Publication was repeatedly done by Kele’a as well as
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questioning the actions that were carried out regarding goods of the
Government that were unlawfully kept at Tsay’s residence.

However, it appeared in the Chronicles of January 1998 that the Minister
of Police gave orders to discontinue any legal action concerning the
passports. It raises a question, how can an order for discontinuance be
made if Ming Cheng Tsay’s was charged with a criminal offence? It is
important for me to state that Clive Edwards acted for Ming Chen Tsay in
some of his court cases in the past. In the records of the Ministry of
Finance, the Inland Revenue Department issued an order that Tsay should
pay one million as debt owed to the Government; Clive Edwards
represented Ming Chen Tsay.

It is significant that this information be published as the general public has
a right to know the background of a person that they have elected to
become a Cabinet Minister for the Government of Tonga. | will continue
in the next publication.

I am satisfied that the article was factually incorrect in a number of

respects. Mr. Pohiva and Mr. Tapueluelu accepted that this was so. What follows is
an extract from the transcript of the cross-examination of Mr. Pohiva highlighting
errors. There is a very similar extract in the transcript from the cross-examination
of Mr. Tapueluelu.

Clive: The focus of your article was that during the time that
Clive Edwards was the Minister of Police in 1993, these things happened
but do you admit that he was not the Minister of Police?

Pohiva: Yes

Clive: Why did you malign me for?

Pohiva: It is possible that it was wrong, it is clear that this often
happens in Newspapers.

Clive: You have just been caught lying.

Pohiva: Chairman, mistakes occurring within newspapers is

very prevalent, it can happen. The important thing is to show it was
wrong. What | believed in was that the substance of the article. | believe it
was all true but what appeared above was wrong.
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Chairman: The year 1993 is wrong, it is not 1993, he was not the
Minister then?

Pohiva: Yes, he was not the Minister at that time.

Chairman: Is it wrong to say that the search warrant was submitted
to him?

Pohiva: That was a reference to the Minister at that time.
Chairman: On the face of the article whilst he was Minister of

Police, I am only trying to clarify this and you can carry on. The year
1993 is wrong but the year 1996 is correct?

Pohiva: Yes.

Chairman: It is wrong because he was not the Minister at that time.
Pohiva: Yes.

Chairman: It is wrong that the search warrant was submitted to
him.

Pohiva: Yes

Chairman: It is wrong to say that he handled court cases for Tsay?
Pohiva: Yes but what | meant was 2005.

Clive: My question is which Court cases were you referring
to?

Pohiva: Chairman, I have already answered that question earlier.
Chairman: It was wrong because he did not conduct any court case
for Tsay.

Pohiva: I have already answered that | did not have any proof

about this. It was only my belief on explanations that was given to me. |
based those explanation on the information | received alleging that he was
representing Tsay.

Clive: Are you calling that person as a witness, because you
are saying you are basing your explanation on the information you
received. Will you call that person?
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respects:

Pohiva: Chairman, leave that question for me to decide. My
reason was about those things that were obtained. It is true that Clive was
not the Minister in 93 but | was referring to the person who was Minister
at the time and it was not Clive.

Chairman: Akilisi, please can you clarify this, is it the Minister in
93 that you are referring to in your article and it is not the plaintiff in this
case?

Pohiva: Yes, because Clive’s name does not appear in anything
in 93.

| am satisfied that the article was incorrect in the following material

Passport issue and Ming Chen Tsay

€)] That Mr. Edwards was the Minister of Police in 1993. He in fact
became the Minister of Police in 1996.

(b) That Mr. Edwards had knowledge of the search of Ming Chen
Tsay’s home. He was not the Minister of Police at the time.

(© That the result of the search warrant was submitted to Mr.
Edwards. He was not the Minister of Police at the time.

(d) That Mr. Edwards received a letter from Mr. Pohiva asking him
what work had been done in relation to the search and the material seized.
The letter was not produced into evidence and Mr. Edwards denied
receiving it.

(e) That Mr. Edwards had ordered that no further work be done in
relation to the passports found at Ming Chen Tsay’s home. He did not do
S0.

()] That Mr. Edwards was Ming Chen Tsay’s lawyer in past cases
before that courts. He never acted for Ming Chen Tsay in any court cases.
He acted for him in relation to a revenue matter in 2005 which was 12
years after the search. Mr. Edwards was not then a Minister but a lawyer.

Land filling and the Constitution
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Magistrate’s Court, they published in the Kele’a on 30 January 2012 what were
described as corrections. Mr. Niu provided me with translations of those

corrections after the hearing which I set out below as they were provided.

[14]

[15]

(9) That Mr. Edwards was the Minister of Justice in 1997. He was
the Minister of Police at that time.

(h) That Mr. Edwards had carried out filling work at Fanga’uta in or
around 1997 and whilst he was a Minister that violated clause 109 of the
Constitution. The work was done in 1986-1988 and not whilst Mr.
Edwards was a Minister.

Q) That because Mr. Edwards had broken the law others had been
encouraged to violate the Constitution. There was no evidence of any
instances where this had occurred.

After the respondents were served with Mr. Edwards’ claim in the

In relation to the passport issue the correction was to replace the words:

In 1993, whilst Clive Edwards was Minister of Police the Investigation
Branch (CID) of the Police Department entered the dwellinghouse of
Ming Sang Tsay.

with

In 1998, whilst Clive Edwards was Minister of Police a statement was
again published relating to the entry of the Investigation Branch of CID of
the Police Department into the dwelling house of Ming Sang Tsay.

In relation to the land filling the correction was to replace the words:

In 1997, whilst Clive Edwards was Minister of Justice he committed an
unlawful and unconstitutional act which breached clause 109 of the
constitution.

with

In 1997, whilst Clive Edwards was Minister of Police he committed an
unlawful and unconstitutional act which breached clause 109 of the
constitution.

The Magistrate’s ruling
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[16] There are errors of law in the Magistrate’s ruling to which | should refer.
In doing so it is not my intention to reproach the Magistrate but to provide some
guidance for later cases.

[17] The first matter relates to the burden of proof. At paragraph 40 of his
ruling the Magistrate said that Mr. Edwards’ burden was to prove that all the
material complained about was false. That was not correct. Mr. Edwards had to
prove that a defamatory statement had been made, that the defamatory statement
was made about him and that it had been published by the respondents (or any of
them) to some person other than Mr. Edwards himself. He was not required to
prove that the material was false.

[18] The next matter is the standard of proof. The Magistrate held that the
standard of proof was higher than the ordinary civil standard of on the balance of
probabilities. He found that Mr. Edwards had failed to establish that he had been
defamed to this higher standard (see paragraphs 45, 47 and 62). He referred to
Manu v Haidas & Editor of the Tonga Chronicle [1990] Tonga LR 7, but that case
concerned the particular circumstance where a defendant makes serious allegations
against the plaintiff and relies on the defence of truth. In such a case a higher
degree of ‘probability’ may be required to establish the defence reflecting the
nature of the defamatory allegation. However, the standard of proof does not
change and is the ordinary civil standard (Laucala Tapueluelu & ors v Vaipulu
(Unreported, Supreme Court, AM 24 of 2012, 1 September 2015, Paulsen LCJ)).

[19] The next matter concerns the definition of defamation in s. 2 of the
Defamation Act. It defines defamation of character as, inter alia, ‘any matter
damaging the reputation of another’. The Magistrate held that Mr. Edwards’ claim
failed because he had not proved that his character had been ‘ruined’. Mr.
Edwards did not have to prove that his character was ruined. The law of
defamation protects reputation and the article was clearly defamatory.

[20] Finally, | do not agree with the Magistrate’s approach to the defence of
qualified privilege. Perhaps understandably, the Magistrate does not appear to have
been aware of developments overseas relevant to this defence. In addition, the
Magistrate held that the respondents were not actuated by malice in publishing the
article but did not consider all of the evidence that had a bearing on that issue. He
was primarily influenced by the subject matter of the article and conflated the
questions of whether the publication of the defamatory material was privileged
with the conceptually and analytically separate question whether the occasion was
misused (Lange v Atkinson [2000] 3 NZLR 385, 389). It is to the defence of
qualified privilege that | now turn.
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Qualified privilege

The words of section 10

[21] The starting point is s. 10 of the Defamation Act which provides:

No criminal or civil proceedings for defamation of character shall be
maintainable in respect of any communication made bona fide by any
person in discharge of a legal, moral or social duty or in reference to a
matter in which he has an interest and the person to whom such
communication is made has an interest in hearing it, unless it is proved
that the person making such communication was actuated by anger, ill-
will or other improper motive.

The parties’ positions

[22] Mr. Edwards relies upon Laucala Tapueluelu (supra) and submits that the
defence of qualified privilege was not available to the respondents because the
subject matter of the article was not of public interest, the inclusion in the article of
defamatory imputations was not justifiable and the respondents had failed to take
any responsible steps to ensure that the defamatory imputations were well-founded.

[23] Mr. Niu argues that the Magistrate was correct to uphold the defence and
submits that Laucala Tapueluelu was wrongly decided because there is no
requirement in s. 10 that the maker of a communication act responsibly before the
defence will be available. The respondents’ position is that political discussion of
public interest is protected by privilege subject only to an exception for malice.

Components of the defence in s. 10

[24] It is worth noting the particular components of the defence of qualified
privilege as set out in s. 10. First, to attract privilege the communication must have
been made bona fide. Bona fide translates as ‘in good faith’ but is used also to
mean honestly, sincerely or genuinely. It is an adverb and modifies the phrase ‘in
discharge of a legal, moral or social duty or by reference to a matter in which he
has an interest’. The maker of the communication must act honestly for the
purpose of discharging a duty or have an interest to make the communication.
Next, the communication must be made to a person who has an interest in hearing
it. Not only must the person claiming the privilege have a duty or interest in
making the communication, the recipient of the communication must have a
reciprocal interest in receiving it. Reciprocity is essential. Finally, the privilege
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will be lost if it is proved (the onus being on the plaintiff) that the person making
the communication was actuated by anger, ill will or any ‘other improper motive’.
This is often referred to as the malice exception.

[25] It has been held that s. 10 was intended to express the common law
(Tu’i’onetoa v Pohiva [2001] Tonga LR 58, 62 at [17] (CA)). The common law
privilege was born of the recognition that it is not always right to presume malice
from the publication of defamatory material. As the common law developed the
privilege a unifying principle emerged ‘by which the most commonly occurring
circumstances capable of amounting to such occasions could be recognised’ and
protected (Lange v Atkinson [2000] 3 NZLR 385, 393). This was the duty/interest
test, reflected in s. 10, where one person has a legal, moral or social duty to make
some communication to another person and that other person some corresponding
interest to receive it (Adam v Ward [1917] AC 309 (HL)).

[26] The common law was slow to recognise the privilege other than when a
publication was to a limited number of recipients — most often a publication to a
single person. Publication to a wider audience than was reasonably sufficient was
unprotected. Only in rare cases did the common law recognise an interest or duty
to publish defamatory matter to the general public and the courts have been
cautious about extending the privilege to cover publications by news media (Lange
v Australian Broadcasting Corporation [1997] 189 CLR 532, 570).

Tu’i‘onetoa

[27] In Tu’i’onetoa v Pohiva (supra) the Supreme Court recognised the
availability of the defence in respect of a publication in a newspaper. The plaintiff
sued the defendant for defamation arising out of an article published in the Kele’a
that falsely alleged that the plaintiff had improperly altered a report of an audit of
the finances of the Legislative Assembly. Ward CJ held that the defence of
qualified privilege was available unless the defendant was actuated by malice and
said at [56]:

“The defendant is the first People’s Representative for Tongatapu. |
accept that his election as a People’s Representative does impose a
duty upon him to keep his electors informed of matters that may cause
them genuine concern. Maladministration of Parliamentary funds
must be a matter of sufficient import and | have no hesitation in
finding that the electors in Tongatapu have a sufficient interest in
receiving such information.”.
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[28] There was an appeal in Tu’i’‘onetoa to the Court of Appeal but in relation
to Ward CJ’s ruling the Court of Appeal was only asked to consider whether the
Judge was correct that the question whether the defendant was actuated by malice
was for the jury to decide. Neither Ward CJ nor the Court of Appeal considered
developments in England, Australia and New Zealand concerning the availability
of the defence in cases of political discussion to a wide audience. In each of those
countries the courts had recognised at least the potential for qualified privilege to
be claimed for communications in the course of political discussion to the public at
large but had differed as to the definition of the controls governing the defence
(Lange v Atkinson [2000] 3 NZLR 385, 390).

Reynolds

[29] In England the House of Lords in Reynolds v Times Newspapers Ltd
[2001] 2 AC 127 recognised that qualified privilege could extend not just to
political discussion but to general publication about a matter of substantial public
concern. However, whether privilege existed in any case involved a merits based
approach where the Court would consider a range of factors to determine if there
was an appropriate duty/interest. The subsequent case law confirmed that the three
key issues for the Court to consider were whether the subject matter of the
publication was of sufficient public interest, whether it was reasonable to include
the particular defamatory material complained of and whether the publisher had
met standards of reasonable journalism or publication (Gatley on Libel and
Slander, 12" Ed at page 643).

[30] The concept of public interest is pliable but it is reasonably settled that it
can include matters concerning the conduct of government and political life,
elections and public administration. However, if a defendant chooses to make a
specific and defamatory charge about a plaintiff the defence will not be available
simply because it is presented against background material which is regarded as of
public interest (Miller v Associated Newspapers Limited [2003] EWHC 2799

(QB)).

[31] In relation to the third component (standards of reasonable journalism or
publication) Lord Nicholls noted in Reynolds that depending on the circumstances
the factors (which are non-exhaustive) that the Court might take into account
included the following:

@ The seriousness of the allegation. The more serious the
allegation the more the public will be misinformed and an individual
harmed if the allegation is untrue.
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(b) The nature of the information and the extent to which the subject
matter is of public concern.

(c) The source of the information. Some informants might have
direct knowledge of events whereas others may have axes to grind or are
being paid for their stories.

(d) The steps taken to verify the information.

(e) The status of the information. The allegation may already have
been the subject of an investigation which commands respect.

(f The urgency of the matter.

9) Whether comment was sought from the plaintiff as he may have
information others do not possess or have not disclosed.

(h) Whether the article contained the gist of the plaintiff’s side of the
story.

0] The tone of the article bearing in mind that a newspaper can call
for an investigation. It need not adopt allegations as facts.

()] The circumstances of the publication including timing.

[32] In its assessment of what constitutes responsible journalism the court will
likely have to balance a number of factors sometimes pointing in different
directions. It should not judge harshly with the benefit of hindsight. Prior
decisions, particularly in other jurisdictions or concerning other news mediums
than the one in question should be viewed with caution. Due regard should be paid
to editorial discretion and professional appreciation of journalists (Gatley (supra) at
page 652).

[33] Reynolds was applied in a number of cases in England at the highest level
but has now been transposed into statutory form in s. 4 of the Defamation Act
2013.

Australia and New Zealand

[34] The courts in Australia and New Zealand took different approaches. In
Australia the High Court held in Lange v Australian Broadcasting Corporation
(supra) that whilst privilege should protect government and political discussion a
further condition, over and above malice, was required to avoid abuse of the
privilege. The condition settled upon was that the publication must be reasonable,
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which included the publisher taking reasonable steps to verify the information,
having reasonable grounds for believing in the truth of the information and, unless
it was impracticable or unnecessary, seeking and publishing a response from the
subject of the publication (see Todd, Hawes and Cheer, The Law of Torts in New
Zealand, 7" Ed at page 936).

[35] In Lange v Atkinson (supra) the New Zealand Court of Appeal did not
follow Reynolds or Lange (Aust) because of New Zealand’s particular legal,
constitutional and social conditions. The Court recognised that the common law
defence of qualified privilege could extend to political discussion to a wide
audience but to attract privilege the communication must be made on a privileged
occasion. What was a privileged occasion would depend on the circumstances and
context of the publication.

[36] An important factor in the Court’s consideration was s. 19 of the
Defamation Act (NZ) which prevented reliance upon qualified privilege if the
defendant took improper advantage of (or misused) the occasion of publication.
Section 19 was said to allow for flexibility and development in the law.

[37] The Court said that if a publisher is unable or unwilling to disclose any
reasonable basis for asserting a genuine belief in truth it may be inferred that no
such belief existed (at paragraph 43) and that it was useful when considering
whether an occasion of qualified privilege has been misused to ask whether the
defendant has exercised the degree of responsibility which the occasion required
(at paragraph 46). The Court acknowledged that (at paragraph 48):

...to require the defendant to give such responsible consideration to the
truth or falsity of the publication as is required by the nature of the
allegation and the width of the intended dissemination, may in some
circumstances come close to a need for the taking of reasonable care.

[38] Pertinently to the facts of the present case, the Court (at paragraph 49)
said that what amounts to a reckless statement must depend significantly on what is
said and to whom and by whom and:

A case at one end of the scale might be a grossly defamatory statement
about a cabinet Minister, broadcast to the world. At the other end might
be an uncomplimentary observation about a politician at a private meeting
held under Chatham House rules. A greater degree of responsibility is
therefore required in the first case than in the second, if recklessness is not
to be inferred.
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Returning to Tonga

[39] Laucala Tapueluelu (supra) was an appeal from the Magistrate’s Court
against a finding that the appellants had defamed the respondent in an article in the
Kele’a newspaper alleging that the respondent had misused his position in
Government to allocate opportunities for roading contracts. One of the grounds of
appeal was that the article was an occasion of qualified privilege. | found that
developments in the common law should inform the law of Tonga in so far as those
developments were consistent with the Defamation Act and the local conditions. |
applied Reynolds, and cases that had followed it, and held that the appellants could
not claim privilege as they had not taken reasonable steps to ensure that the
defamatory imputations were accurate and fit for publication.

[40] Laucala Tapueluelu was discussed, apparently with approval, in Paulu &
ors v Edwards & ors (Unreported, Supreme Court, AM 25 of 2013, 6 May 2016,
Scott J) where a defence of qualified privilege was not available in respect of the
publication of a defamatory letter in the Kele’a alleging that the then Prime
Minister and Ministers were guilty of theft and embezzlement. Scott. J held that as
the allegation was presented as a fact, for which no justification was attempted, the
public had no interest in the publication of the letter and the occasion was not
privileged.

The public interest in journalistic responsibility

[41] The starting point for the House of Lords’ consideration in Reynolds was
freedom of expression which is fundamental to the proper functioning of a free
democratic society. It enables the uninhibited flow of information and ideas and
encourages public discourse on matters of public interest. It also allows the
people, when electing their representatives to the Legislative Assembly, to make
informed choices regarding the individuals standing for election and the policies
they advance.

[42] But it was also recognised that personal reputation is an integral and
important part of the dignity of the individual and forms the basis of many
decisions in a democratic society which are fundamental to its well-being. In
Tonga, those decisions cover all aspects of people’s lives including such matters as
whom to employ or work for, where to worship, whom to marry, whom to do
business with and whom to vote for. Unfounded allegations published widely can
damage one’s reputation forever.
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[43] It is not the case that protection of reputation is a matter of importance
only to the individual or those close to him/her. Protection of reputation is
conducive to the public good. Attacks on personal reputation and truth not only
ruin reputations but undermine political and social institutions.

[44] In a prescient speech delivered in 1906 (The Man with the Muck-Rake)
Theodore Roosevelt warned of the risks of indiscriminate and untruthful assaults
on the character of those in Government. He said:

Gross and reckless assaults on character whether on the stump or in
newspaper, magazine, or book create a morbid and vicious public
sentiment, and at the same time act as a profound deterrent to able men of
normal sensitiveness and tend to prevent them from entering the public
service at any price.

[45] Disputes like this one highlight the tension between freedom of
expression and rights to protection of reputation. It has been said that when the
public interest in uninhibited expression outweighs the need to protect personal
reputation the occasion should be regarded as privileged. The role of the law is to
strike the right balance between these competing interests. But how is the balance
to be struck?

[46] The respondents would argue that the right balance can be found in the
concept of malice. The majority in Reynolds recognised that the defence of malice
is a dubious safeguard for the protection of reputation. Whilst the malice exception
may be adequate protection of the individual in situations where only one or a few
persons receive the defamatory communication it is unlikely to be suitable when
the communication is made by the media to a mass audience. The reason is that
the damage that can be done to an individual is so much greater, particularly in a
computer age where what passes for news travels instantaneously in small bites
and the readers of it are susceptible to distortion and manipulation.

[47] Furthermore, malice may be extremely difficult for a plaintiff to establish,
particularly when it has traditionally been held that the defence was available even
though the defendant was careless, or impulsive and even grossly unreasoning in
publishing the defamatory material.

[48] The requirement in Reynolds that privilege will not attach unless the
maker of a statement concerning a matter of public interest acts responsibly is an
appropriate protection of the individual’s right to reputation without unduly
curtailing free expression and is in the public good.
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[49] This is reflected in what Lord Nicholls said in Bonnick v Morris [2002]
UKPC 31 as follows:

Responsible journalism is the point at which a fair balance is held
between freedom of expression on matters of public concern and the
reputations of individuals. Maintenance of the standard is in the public
interest and in the interests of those whose reputations are involved. It
can be regarded as the price journalist pay in return for privilege.

The application of Reynolds in Tonga

[50] The divergent approaches the courts have taken to balance freedom of
expression and personal reputation in this context are to a large degree policy
decisions reflecting each jurisdiction’s particular social, political and legal
circumstances.

[51] In Laucala Tapueluelu I adopted the English approach in Reynolds as it
was developed in later cases. There are a number of reasons for this. First, |
considered the Court should have regard to developments in the common law.
Secondly, the approach promotes the public good and, for reasons | shall come to,
is consistent with s. 10. Thirdly, the leading case was Tu’i ‘onetoa which did not
refer to the recent developments overseas. Ward CJ’s approach as to the
availability of the privilege was overly expansive in my view. Fourthly, in so far
as there are divergent approaches in common law jurisdictions the Court should
have primary regard to the common law of England (ss. 3 and 4 of the Civil Law
Act). Finally, regardless of the divergent approaches taken in England, Australia
and New Zealand each has to some degree recognised that communications made
in respect of political discussion will be protected if they are reasonable or made
responsibly. In Todd (supra) at paragraph 16.11 the Learned Authors conclude that
despite the differences in emphasis in each jurisdiction the actual decisions arrived
at in similar fact situations may not be markedly different.

[52] I was not presented with any arguments that the Reynolds approach was
not suitable in Tonga due to its particular legal, political or social conditions (other
than the terms of s. 10 itself).

[53] I have considered the reasons the Court of Appeal gave in Lange (NZ) for
not following Reynold’s but most do not apply to Tonga. What is of note is that
the Court of Appeal felt able to adopt an expansive approach to the availability of
the defence because New Zealand had been spared the excesses of tabloid
journalism. New Zealand enjoys high standards of journalism, newspapers are not
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closely associated with particular political parties and political positions generally
find expression not in news pages but in opinion pages. In such circumstances the
press can be expected to act responsibly.

[54] In Tonga the position is somewhat different. It is of course desirable,
indeed essential, that in an emerging democracy the news media be able to freely
communicate with the public on matters of government and politics, including
matters relating to the conduct of individuals holding or seeking election to
positions in Government. Freedom of expression should not be curtailed (whether
by Government, the fear of litigation or public opinion) beyond what is necessary
and proportionate in a democratic society. But society has no interest in receiving
untruthful and defamatory information and will not be well served by news media
that is driven primarily by commercial considerations, particular political agendas
or that is indifferent to truth.

[55] It is the case that in Tonga some news and social media outlets are plainly
aligned to particular politicians or political agendas. Some news and social media
outlets have clear political perspectives and have been known to misreport official
proceedings, dress up supposition as fact and make or publish ad hominem attacks
on people holding different perspectives. This is a strong factor in favour of the
adoption of the Reynolds approach.

The responsibility requirement and s. 10

[56] This takes me to the respondent’s contention that there is no responsibility
requirement in s. 10. Section 10 sets out only the elements of the defence. The
categories of case where qualified privilege can arise can never be catalogued, are
not closed and the law constantly develops. Whilst there can be argument over the
conceptual basis of the Reynolds privilege, it was not a radical departure from
orthodoxy.

[57] The courts had previously recognised privilege in the context of
newspapers publishing on matters of public interest (Purcell v Sowler (1877) 2
C.P.D. 215 and Allbut v General Council of Medical Education and Registration
(1889) 23 Q.B.D 400). Certainly Lord Nicholls and Lord Cooke in Reynolds
considered that the privilege was developed within the traditional duty/interest test,
which is the test contained in s. 10.

[58] Similarly, Lord Hoffman in Jameel (Mohammed) v Wall Street Journal
Europe SPRL [2006] UKHL 44, 50 said:
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The Reynolds defence was developed from the traditional form of
privilege by a generalisation that in matters of public interest, there can be
said to be a professional duty on the part of journalists to impart the
information and an interest in the public receiving it. The House having
made this generalisation, it should in my opinion be regarded as a
proposition of law and not decided each time as a question of fact. If the
publication is in the public interest, the duty and interest are taken to exist.

[59] Reynolds recognised a new variant of case but did so within the traditional
duty/interest test. In defining the defence the Court did no more than recognise its
limits consistent with its purpose. | therefore do not accept Mr. Niu’s submission
that Laucala Tapueluelu added a condition to the defence of qualified privilege that
cannot be accommodated within in s. 10.

The respondents’ conduct

[60] I am prepared to accept (certainly with reservation in respect of the land
filling issue) that the subject matter of the Kele’a article was of public interest. In
many instances the public will have an interest to know information that has a
bearing on a Minister’s suitability to hold his/her position in Government.

[61] But in this case the defence of qualified privilege was not available to the
respondents for two reasons. First, because they acted irresponsibly in publishing
the defamatory imputations against Mr. Edwards (whether they believed them to be
true or not). Secondly, the respondents were indifferent to the truth of the
defamatory imputations and misused the occasion of the publication. In terms of s.
10 the respondents acted with improper motive.

Publication responsibility

[62] It is a serious matter to allege that a Minister shelters criminals or is a law
breaker himself and thereby unfit for Office. It must have been known by the
respondents that in making these assertions they would cause significant injury to
Mr. Edwards’ reputation. The circumstances of this case (grossly defamatory
allegations against a Cabinet Minister) were noted by the Court of Appeal in Lange
(NZ) as being at the extreme end of the scale where the highest degree of
responsibility should be exercised if recklessness on the part of the maker is not to
be inferred.
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[63] The respondents did not advance any submissions before me that they
exercised responsible standards of journalism in publishing the defamatory
imputations.

[64] The most serious imputation against Mr. Edwards concerned Ming Chen
Tsay and the steps Mr. Edwards was said to have taken to shelter him. The
foundation for this accusation was that Mr. Edwards was the Minister of Police in
1993. This was presented as a fact. Mr. Pohiva and Mr. Tapueluelu both knew
that Mr. Edwards was not the Minister of Police in 1993 and that he did not
become the Minister of Police until 1996. They should also have known that the
result of the search would not have been shown to him and that it was unlikely also
that Mr. Edwards had ordered that no work be done following the search.

[65] The respondents had no reliable sources of information to support the
defamatory imputation that Mr. Edwards was sheltering law breakers. It was not
reasonable for the respondents to conclude that Mr. Edwards was in anyway
involved in the search of Ming Chen Tsay’s home or in the decision to take no
action in respect of it.

[66] Mr. Pohiva did say that he had written to Mr. Edwards about the matter in
1996 but got no reply. As | noted earlier the letter was not produced and Mr.
Edwards denied receiving such a letter and there is no evidence that he did receive
it.

[67] The respondents had no information either that Mr. Edwards had acted for
Ming Chen Tsay in any court cases at any time whilst Mr. Edwards was a Minister.
Mr. Pohiva had seen documents that Mr. Edwards had acted for Ming Chen Tsay
in relation to the revenue issue but that was in 2005 well after the events in
question. It was no basis for the imputation that Mr. Edwards was sheltering a
criminal.

[68] The article did refer to a report in the Chronicle newspaper in 1998 which
was said to have stated that there would be no further legal work carried out in
relation to the passports. The Chronicle article was not produced nor was there any
evidence that its content was correct or even reliable. There was no suggestion
either that the article said anything about Mr. Edwards sheltering criminals or
asserted that the decision to do no further work was ordered by Mr. Edwards or
was the result of a relationship he had with Ming Chen Tsay.

[69] In relation to the land filling issue, Mr. Pohiva relied upon the letter from
the Minister of Lands that was published in the Kele’a. The Minister’s letter says
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only that no land filling was permitted. The letter says nothing at all about Mr.
Edwards and whether he had done filling work or whether the work he had done
was lawful.

[70] Mr. Pohiva does not appear to have made any other enquires about the
matter. He did not go to Fanga’uta to inspect for himself what filling work had or
was being done and by whom. Without making such an inspection it is difficult to
see how he could assert in his letter to the Minister that the filling work was
continuing.

[71] The allegation that Mr. Edwards had by his actions encouraged others to
break the law was, as far as | can tell, entirely supposition.

[72] Mr. Tapueluelu appears to have exercised no editorial oversight and made
no enquiries as to the accuracy of the article or the truth of the defamatory
imputations that were contained in it. He relied entirely on Mr. Pohiva when
authorising its publication.

[73] The explanations provided by Mr. Pohiva and Mr. Tapueluelu for the
errors in the article were unsatisfactory. It is no justification when publishing such
serious allegations that mistakes commonly occur in newspapers or that the errors
were overlooked.

[74] It is no excuse either that Mr. Pohiva wrote one thing but says that meant
to refer to something else. By way of example, whereas the article states ‘In 1993,
while Clive was Minister of Police...” Mr. Pohiva said he was referring to the
Minister at the time and not Mr. Edwards. Whereas the article states ‘Clive
Edwards was the lawyer of Ming Chen Tsay in some of his court cases in the past’
Mr. Pohiva said he meant that Mr. Edwards acted for Ming Chen Tsay in 2005.

[75] Both Mr. Pohiva and Mr. Tapueluelu gave evidence that the errors were
corrected in the 30 January 2012 edition of the Kele’a. | have set out those
corrections earlier. They are not corrections but the recasting of the article whilst
maintaining its defamatory imputations. They did not acknowledge errors in the
original article nor did they withdraw any of the defamatory imputations. A reader
would most likely conclude that Mr. Pohiva and the Kele’a were standing by and
restating the assertion that Mr. Edwards was unfit to be a Minister. That was in
fact their intention. Both Mr. Pohiva and Mr. Tapueluelu maintained that the
substance of the article was true.
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[76] There was no urgency about the publication of the article preventing the
respondents from taking greater care or making further enquires. The matters
referred to had occurred years before the article was published.

[77] There could have been nothing to prevent the respondents from contacting
Mr. Edwards and seeking his comments before publishing. Mr. Edwards should
have had the opportunity to correct the errors upon which the defamatory
imputations were based. He was not given that opportunity. The result was that
the article contained serious errors and was unbalanced.

[78] The Magistrate’s conclusion that the defence of qualified privilege was
available to the respondents was incorrect. Whilst the subject matter of the article
was a matter of public concern the content of the article was largely false, gravely
defamatory, inadequately sourced and researched, absent any explanation from Mr.
Edwards and was not therefore information that the public had a right to know.

Misuse of privilege

[79] A person who publishes defamatory information knowing it to be false
will be regarded as acting for an improper purpose. Lord Diplock said in Horrocks
v Lowe [1975] AC 135 (HL) that a person who publishes untrue material recklessly
without considering or caring if it is true or not is to be treated as if he knew it to
be false (see also Lange (NZ) at 401).

[80] The Magistrate conflated the questions whether the article was published
on an occasion of privilege on the one hand and whether the privilege was lost for
improper motive on the other. The Court of Appeal in Lange (NZ) emphasised the
need to maintain this distinction as a matter of first importance.

[81] The Magistrate held that the respondents were not motivated by malice.
This was based on the evidence of Mr. Pohiva, who said that he was not motivated
by malice or hatred towards Mr. Edwards, the subject matter and ‘spirit” of the
article and the Kele’a’s mission to watch the leaders of the country and inform the
people. Whilst this Court will not lightly depart from the Magistrate’s findings of
fact it may do so if the Magistrate has failed to consider relevant and material
evidence that had a bearing on an issue.

[82] The Magistrate had to consider all the circumstance of the article’s
publication in assessing the respondents’ state of mind but he did not do so. The
circumstances the Magistrate failed to consider included the gravity of the
allegations and the width of their intended dissemination, the acknowledged errors
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in the article, the number of the errors, that Mr. Pohiva and Mr. Tapueluelu should
have been aware of the errors, the lack of any reliable sources for the information
published, the failure of the respondents to verify the information, the failure of the
respondents to seek any comment from Mr. Edwards, the lack of any balance in the
article and the fact that having had the errors drawn to their attention the
respondents did not acknowledge them nor did they retract any of the defamatory
imputations. He also failed to take into account that a substantial portion of the
article concerned a matter personal to Mr. Pohiva and an attempt that Mr. Edwards
was said to have made to prevent him representing Tonga at a meeting in India.
The presence of animus against Mr. Edwards is reflected in Mr. Pohiva’s
characterisation of this as a betrayal and evidence of Mr. Edwards’ dishonesty.

[83] Had the Magistrate had regard to these matters he could only have found,
in my view, that the respondents were indifferent to the truth of the allegations
against Mr. Edwards. They were therefore acting out of an improper motive in
publishing the article and the defence of qualified privilege should have been
rejected.

Damages

[84] The appeal will be allowed and | must consider what further orders to
make. Under s. 80 of the Magistrate’s Court Act | may make any order that the
Magistrate may have made. Mr. Niu suggested that | might refer the case back to
the Magistrate to determine the amount of any damages. | do not intend to do that
but I am also not satisfied that either party turned their mind to the quantum of
damages if the appeal was allowed. It may be that with the passage of time Mr.
Edwards will be satisfied with a ruling that vindicates his reputation.

[85] I will reserve leave for Mr. Edwards to apply for a further hearing if he
wishes where Counsel can address me on the question of damages.

Some additional points

[86] It has not proved necessary to consider Mr. Edwards’ ground of appeal
that the Magistrate was biased or whether the Magistrate was correct in his
interpretation of clause 109 of the Constitution.

[87] Finally, in a memorandum filed after the hearing Mr. Niu asked that the
Court consider articles concerning ‘wrong doings’ of Mr. Edwards in subsequent
articles published in the Kele’a, including an article about a Mr. Wong. These are
said to be relevant because Mr. Edwards had not objected to them, they formed a
complete picture of what was intended by the publications and the Magistrate had
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considered them in making his decision. There is nothing in the Magistrate’s
ruling concerning Mr. Wong or to suggest that took subsequent articles into
account. There was no evidence called to establish the truth of any allegations
made against Mr. Edwards in subsequent articles. In the absence of such evidence
the articles are not relevant.

Result
[88] The appeal is allowed.

[89] The judgment of the Magistrate’s Court in favour of the respondents is set
aside.

[90] The question of any damages payable to Mr. Edwards is reserved for
further consideration. | reserve leave for Mr. Edwards to apply for a further
hearing if he wishes to address the question of damages.

[91] Mr. Edwards is entitled to costs on this appeal which are to be fixed by
the Registrar if not agreed.
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R v Lopeti

Supreme Court, Nuku’alofa
Cato J
CR 69/2017

8 June 2018

Evidence — voir dire — demonstration photos not admitted when
records of interview lost

A man was arrested in 2014 and a record of interview was taken and the accused
attended the scene of the crime to have photos taken as a demonstration enhancing

the record of interview. The accused was not prosecuted for 3 years for some
unknown reason and meantime the record of interview (and a later alleged
confession recorded in writing) was lost.

Held

The evidence of the demonstration is not admissible without the lost record of
interview.

Statute considered
Police Act 2010 section148

Counsel for the Prosecution: Mr. ‘Aho
The accused appeared in person

RULING ON VOIR DIRE

1. I heard several days of evidence relating to this voir dire. Mr. Lopeti
objected to evidence of a demonstration which had been photographed and
undertaken after a record of interview had been taken from him by Police at
Hu’atolitoli prison, after his arrest in November, 2014. This record of interview has
been lost. Mr. Lopeti said that he had received a beating from two prison officers
shortly after being taken to the prison on the 9th November 2014 where he had
been placed in solitary confinement. | heard two prison officers give evidence and
they were extensively examined by Mr. Lopeti and myself.
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2. During the course of the voir dire, it became clear that the prison officers
attributed the broken jaw to an injury he suffered in a road accident where he had
been the driver in a car that crashed containing allegedly stolen goods with his
head on the steering wheel. These goods, Tongan mats, had been it is alleged by
the prosecution, taken from the scene of the robbery where one of the occupants
had been injured during an armed robbery earlier that day. For his part, Mr. Lopeti
contended that the broken jaw had been caused by the beating which he had
received from prison officers prior to his undertaking any record of interview with
Police and hence prior to the demonstration. I called for the Vaiola hospital file
which indicated that he had been taken to hospital several days after his arrest
suffering from a broken jaw. There is a notation that his injury was derived during
the course of the car accident but | received no information as to who gave this
information to the doctor concerned. If his injury had arisen during the accident, |
find it curious that he had not been taken to hospital earlier but had remained in
solitary for several days. | do not, however have to make any ruling on this matter
for reasons below.

3. The Police for some reason did not refer this matter to the Crown
authorities for a couple of years which, in itself, is unsatisfactory, the matter arising
in 2014. During this time or at some time after the file was placed with the
prosecution, the record of interview was lost. Another alleged admission recorded
in writing and taken by one of the prison officers was also it seems lost, perhaps at
the prison. This serious case is an unacceptable litany of error.

4. The demonstration was plainly a part of and confirmatory of what had
transpired at the interview where allegedly admissions had been forthcoming. In
the absence of the production of the record of interview, | consider that it is unfair
for the prosecution to lead any part of the demonstration evidence. In any event,
the officer conducting the interview was unable to recall any of the accused’s
conversation during the interview so the demonstration (relying simply on
photographs of the accused inside the complainant’s residence) would, in my view,
be unhelpful and possibly misleading. Any probative value would be tenuous in
comparison with the prejudicial weight it might carry.

5. In any event, there was no evidence led before me that, prior to the record
of interview being conducted, the accused had been given a caution as Police are
required to do under section 148 of the Police Act 2010. An earlier witness
statement was obtained by one of the prison officers, who gave evidence that was
self — serving, also without any caution at a time when he could have been charged.
The fact that mats belonging to the complainants were located in the car in which
the accused was found injured in the driver’s seat would have been a sufficient
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reason to charge him, being evidence of recent possession. In Tonga, prison
officers are by law, | was told by Mr. ‘Aho, also members of Tonga Police as are
fire officers. Where prison and fire officers proceed to investigate offences and
interview suspects, | consider the principles laid down under the Police Act 2010
should also apply to them. For these reasons and also because Mr. Lopeti objected
to the largely self-serving interview in the form of a witness statement being
admitted, | exclude the evidence of the demonstration and his witness statement
dated 9th November, 2014.

6. In these circumstances, | decline to make any finding concerning the
alleged improper conduct. However, had it been true that Mr. Lopeti occasioned
such a serious injury as a broken jaw in the car accident as prison officers allege, |
consider that it is very unsatisfactory that he was not taken for medical treatment
much earlier than he was. | find it rather difficult to believe that he would not have
complained earlier about this when placed in solitary. It is unnecessary, however,
to examine this matter further. The trial is to proceed next week.
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Uhi v Kingdom of Tonga

Land Court, Nuku’alofa
President Paulsen
LA 24/2016

8 June 2018

Costs — dispute settled mainly by agreement — did a party win the
case and become entitled therefore to costs?

During a trial the parties settled all the issues apart from the amount of damages for
one aspect of the case. The party who was awarded the damages applied for costs
of the action.

Held

1. The plaintiff was successful, in that it was as a result of the action that the
disputes pleaded were resolved on an agreed basis and, in addition, the
plaintiff identified the issue and obtained a substantial damages award in
his favour.

2. Costs go to the winning party but are reduced by 20% because that party
caused unnecessary costs by failing to frame his case properly and raising
an issue at a very late stage.

Case considered
‘Uta’atu anor v Naufahu anor [2013] Tonga LR 64

Counsel for the Plaintiff : Mrs. F. Vaihu
Counsel for the Defendant : Mr. S. Sisifa SC

RULING ON COSTS

The claim for costs

[1] This brief ruling concerns the plaintiff’s application for costs.

The course of the action
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[2] As originally filed the action raised a range of issues and involved a
second defendant. The plaintiff sought an interim injunction but was unsuccessful
and the application was dismissed with no costs. The plaintiff appealed that ruling
to the Court of Appeal where, before the hearing of the appeal, the parties reached
an agreement and the appeal was withdrawn with costs being ‘in the cause’. The
action then proceeded to trial after the completion of the usual interlocutory steps.

[3] The trial itself was a stop-start affair during the course of which the
second defendant was removed as a party. The trial involved four days of hearing
but with numerous mentions in between those hearing days as the parties attempted
to resolve their differences with the encouragement of the Court.

[4] Before the trial concluded the parties managed to resolve all of the issues
between them except one. | issued a written ruling on 30 April 2018 which dealt
with that one issue. It concerned the amount of damages payable to the plaintiff
for the removal of overburden from his land.

[5] This was not an issue that had been raised in the pleadings but was
identified by the parties and their experts during the negotiations. In my ruling |
held that the plaintiff was entitled to payment of TOP$99,716 for the overburden. |
reserved leave for any party to apply for costs if not agreed.

[6] The plaintiff has applied for costs and the defendant resists.

The submissions

[7] In her memorandum of 4 May 2018, Mrs. Vaihu’s primary submission in
support of the plaintiff’s application for costs is the general rule that costs should
follow the event. She argues that the plaintiff was successful. The action was
necessary, she submits, due to the unsatisfactory manner in which the defendant
had handled the Quarry Agreement, the plaintiff was forced to bring an action to
the Court to resolve his issues of concern and he obtained an award of damages in
respect of the overburden.

[8] Mr. Sisifa responded in a memorandum of 29 May 2018. He made the
following points:

@ The Court has already determined that there will be no costs on
the injunction application.
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(b) The appeal to the Court of Appeal was withdrawn and the
decision of the Land Court was not reversed. Costs of the appeal were to
be in the cause.

(© The plaintiff alleged that the defendant had acted fraudulently
when having him sign the Quarry Agreement and had failed to make out
that claim.

(d) Whilst the plaintiff did achieve an award in his favour it was for
a much smaller amount than he had claimed. In reliance upon the Court
of Appeal’s decision in ‘Uta’atu anor v Naufahu anor [2013] Tonga LR
64 Mr. Sisifa submits that costs should therefore lie where they fall.

[9] In a memorandum in reply of 5 June 2018 Mrs. Vaihu took issue with all
of Mr. Sisifa’s submissions. She argues that the filing of the injunction and the
appeal were appropriate. She submits also that it was proper for the plaintiff to
allege that the defendant was fraudulent. She also submits that the plaintiff was
getting nowhere with the Government and had it not been for the filing of the
action the dispute would not have been resolved and the issue of the illegal
removal of the overburden would not have been discovered. She also submits that
the plaintiff has little education and was, effectively, taken advantage of by the
defendant.

Discussion

[10] Mrs. Vaihu is correct that the general rule is that costs should follow the
event. The plaintiff was, in my view, successful in that it was as a result of the
action that the disputes pleaded were resolved on an agreed basis and, in addition,
the plaintiff identified and was able to pursue the overburden issue and obtain a
substantial damages award in his favour.

[11] Whilst | respect the authority of the Court of Appeal’s ruling in ‘Uta’atu,
| do not think it assists the defendant because in that case the plaintiffs were
deprived of their costs as they had, in substance, failed in the action. The same
cannot be said for the plaintiff in this case.

[11] Mr. Sisifa is correct however that the issue of costs on the application for
the injunction has already been decided. The Land Court ordered that there would
be no costs and that ruling was not overturned in the Court of Appeal and must
stand.
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[12] In addition, the Court may in its discretion depart from the general rule
(that costs follow the event) if there is good cause to do so. In my view such cause
exists in this case to a limited extent.

[13] The issue of the overburden was raised at a late stage during the course of
the trial. The defendant co-operated fully with the plaintiff to allow him to raise
that new matter even though it was not pleaded, it agreed to adjournments to allow
the plaintiff to present his best case and it also adopted the position that the
plaintiff was entitled to be compensated for the overburden at the rate which the
Court subsequently found was correct. The plaintiff did not accept that position
and adopted what | regard as an unrealistic stance as to the value of the overburden
necessitating a hearing involving the calling of experts.

[14] Whilst it is true that the plaintiff was ultimately successful, he incurred
and imposed upon the defendant unnecessary costs in failing to frame his case
correctly, raising a new issue (concerning the overburden) at a very late stage and
in the pursuit of a ruling relating to the overburden when, in the event, he obtained
no better relief than the defendant had expressed a willingness to offer him in
settlement.

[15] In the circumstances | consider that the plaintiff’s cost should be reduced
by 20% to take account of these factors.

Decision

[16] The plaintiff is awarded 80% of his costs of this action which are to

exclude any costs incurred in respect of the plaintiff’s application for interim
injunction before the Land Court.

[17] In the event that the parties are unable to agree on the quantum of such
costs they shall be fixed by the Registrar.
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Fonua v Fonua and Minister of Lands

Land Court, Nuku’alofa
President Paulsen
LA 17/2017

8 June 2018

Land Law — heir seeks eviction of brothers — election under s 84 of
Land Act — implied election — mistake by Minister corrected

The Plaintiff inherits a town allotment (Sila’a) and seeks to evict his brothers who
he had allowed for 4 years to temporarily live on that land.

The Plaintiff also held another town allotment (Feingaola) but was required by the
Ministry of Lands to surrender that and it was granted with approval of the Plaintiff
to his brother, the second Defendant. The Plaintiff also seeks to have Feingaola
granted instead to his son, the second Plaintiff, as his heir.

The Defendants argue that as the Plaintiff already had a town allotment, the grant
to him of Sila’a was void under s 48 of the Land Act.

Held
An election under s 84 may be express or implied.
An implied election involves intent, and must be communicated to the
Minister. The claim to succeed may itself be sufficient communication.
3. The Plaintiff is the valid holder of the allotment and is entitled to require

the Defendants to vacate.

4. Feingaola under s 86 was not available for grant to the second Defendant;
the Minister made a mistake and the registration must be cancelled.

Cases considered

Lisiate anor v Eli anors [2012] Tonga LR 30

Lopeti v Lopeti 2017 Tonga LR 419

Tonga and Ors v Minister of Lands & Ors [1924] Vol Il Tonga LR
96

Lautaha v Minister of Lands [1995] Tonga LR 195

Statute considered
Land Act ss 48, 122, 86
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Counsel for the plaintiffs : Mrs. F Vaihu

Counsel for the defendants : Mr. D Corbett

Counsel for the third party : Mr. A. Kefu SC
RULING

The dispute

[1] The first plaintiff (Havea) was granted a town allotment at Kolofo’ou

known as Sila’a. He inherited Sila’a as heir following the death of his parents. For
a time Havea was also registered as the holder of another town allotment that he
had been granted earlier known as Feingaola. When this was discovered by the
Ministry of Lands Havea was told that he had to surrender Feingaola. Feingaola
was then granted to the second defendant (‘Alifeleti).

[2] This action arose because the first defendant (Fifita) and ‘Alifeleti, who
are Havea’s brothers, were given permission to live temporarily on Sila’a by Havea
but now refuse to leave. Havea and his son, the second plaintiff (Nafetalai), seek an
order evicting Fifita and “Alifeleti from Sila’a. They also seek the cancellation of
‘Alifeleti’s registration of Feingaola in favour of Nafetalai who they say should
have succeeded to Feingaola as Havea’s heir.

[3] Fifita and ‘Alifeleti argue that Havea could not lawfully hold two town
allotments at one time and the grant to him of Sila’a was void under s. 48 of the
Land Act. A further defence that Havea is estopped from ejecting Fifita and
‘Alifeleti from Sila’a was abandoned. | understand that Fifita and ‘Alifeleti also
contend that the grant of Feingaola to ‘Alifeleti was validly made.

The facts

[4] Netane Fonua was married to Mele Fonua. They were the parents of
Havea, Fifita and ‘Alifeleti. There is another son who lives in the United States.

[5] Havea was the eldest son of Netane and Mele and the heir.

[6] Havea’s eldest son and heir is Nafetalai. He is not yet 16 years old. Havea
is acting as Nafetalai’s next friend in this action.

[7] Netane had a town allotment at Kolofo’ou known as Sila’a. Netane and
Mele raised their family there. In 1988-1989 Havea built a house on Sila’a for his
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parents. It was paid for without any contribution from his parents or his siblings on
the understanding that he would inherit Sila’a. A hurricane relief house was also
built on the land by a sister.

[8] In 1995, Havea was granted and registered as the holder of a town
allotment at Sopu known as Feingaola.

[9] Netane died on 1 August 1996. Mele was granted Sila’a as Netane’s
widow. Mele died on 10 September 2010.

[10] When Mele died Havea (and also ‘Alifeleti on Havea’s behalf) claimed
Sila’a as heir. Havea was granted Sila’a on 4 February 2011 and this was entered
into the Register of Town Allotments on 15 February 2011. He has not yet been
issued with a deed of grant.

[11] It is accepted by all parties that Havea validly claimed Sila’a within 12
months of Mele’s death as required by s. 87 of the Land Act.

[12] It appears that Havea was not required to complete an heir’s affidavit
when claiming Sila’a and the Ministry was not then aware that he already held
Feingaola. There was nothing sinister about this. Havea impressed me as an honest
witness with an imperfect knowledge of Tongan land law. He understood that he
was not allowed to hold two town allotments and that upon claiming Sila’a he
would have to surrender Feingaola. However, he mistakenly thought that he was
able to decide to whom Feingaola would be given. He offered Feingaola to his
brother in the United States who did not want it.

[13] When the Ministry of Lands became aware that Havea held Feingaola he
was told that he had to surrender it. Havea then decided to give Feingaola to
‘Alifeleti as he did not have any land of his own. It does not appear that anyone
considered at the time that Havea’s grant of Sila’a was defective or that Nafetalai,
not ‘Alifeleti, should inherit Feingaola.

[14] It is alleged in the defendants’ statement of defence, variously, that Havea
forced Alifeleti to apply for Feingaola, that Havea was trying to get away with
holding two allotments and that Havea deceived ‘Alifeleti into taking Feingaola to
save himself. “Alifeleti did not give evidence and there was nothing to support any
of those allegations. | reject them and accept Havea’s evidence that he offered
Feingaola to ‘Alifeleti because of his love for his brother.
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[15] Havea wrote to the Minister on 4 January 2012. The letter records that he
was writing following direction from the Minister’s office. He noted that Sila’a had
been transferred to him, that he held Feingaola and requested that Feingaola be
transferred to ‘Alifeleti because he did not have an allotment of his own. Havea
also wrote that he had four children including a son, which perhaps should have
alerted the Ministry to the fact that his request to transfer Feingaola to ‘Alifeleti
might not be in accordance with the Land Act.

[16] The evidence of Mr. Vea, for the Minister, was that upon receipt of
Havea’s letter the Ministry regarded Feingaola as having reverted to the Crown.

[17] ‘Alifeleti applied for Feingaola on 9 May 2012 and it was granted to him
on 12 October 2012.

[18] In around 2012, Havea asked ‘Alifeleti to live on Sila’a and look after the
property for him. Havea thought this would allow ‘Alifeleti to build his own house
on Feingaola (which I understand he has not done). Around the same time, Fifita
asked Havea if he and his family could live on Sila’a and Havea agreed. Although
Fifita has a town allotment and a house at Houmakelikao he prefers to rent out that
property and use the money to pay his loan.

[19] Havea said, and it was not disputed, that the arrangement he had with
Fifita and Alifeleti was that they would live on Sila’a free of charge on a
temporary basis until he wanted it back.

[20] In 2016, Havea asked Fifita and ‘Alifeleti to vacate Sila’a. When they did
not do so he had his lawyer, Mrs. Vaihu, write to them in January 2017 requiring
them to leave by 1 March 2017. In a letter of 3 February 2017 Fifita requested a
three month extension to vacate. Mrs. Vaihu wrote on 18 February 2017 refusing
that request on Havea’s instructions.

[21] On 22 February 2017, Fifita’s lawyer, Mr. Corbett, wrote to Mrs. Vaihu.
He asserted that Netane and Mele had wanted Sila’a to be subdivided for their four
sons and sought the division of the land in accordance with the parents” wishes. He
also advised that Fifita would not vacate Sila’a without a Court order.

[22] I should note two points at this juncture. First, Sila’a cannot be subdivided
into four lots as it is too small. It could only ever be subdivided into two lots.
Secondly, my assessment is that Fifita’s primary motivation for wanting to remain
living on Sila’a is financial. Whilst he lives there rent free he can use the income
from his town allotment to pay his debts.
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[23] Fifita’s evidence was that after he had had been given notice to vacate
Sila’a, he had looked for some defence so that he could remain there. The defence
that he discovered was that Havea had held Feingaola and Sila’a at the same time.

The submissions for Fifita and ‘Alifeleti

[24] Mr. Corbett took me through provisions of the Land Act including section
48 and the succession provisions, ss. 84, 86, 87.

[25] Section 84 of the Land Act provides:

Save and except a son or grandson of the deceased holder, no person who
already holds a tax or town allotment shall be permitted to succeed as heir
to another allotment of the same kind as the allotment he already holds or
to choose between an allotment already held by him and one to which he
becomes entitled as heir:

Provided always that where a son or a grandson becomes entitled to
succeed to an allotment of his deceased father or grandfather and already
possesses an allotment of the same kind it shall be lawful for such son or
grandson to elect between the allotment already held by him and that of
his deceased father or grandfather.

[26] Section 48 provides:

No person who already holds a tax allotment or town allotment shall be
granted a second allotment of the same kind as he already holds and any
such grant shall be null and void.

[27] Mr. Corbett acknowledges that Havea was entitled to claim Sila’a as heir
but submits that the claim was incomplete as it was not accompanied with an
election by Havea under s. 84 choosing Sila’a in preference to Feingaola. That
election had to be made, he contends, within 12 months of the death of the last
holder. The argument continues that because Havea failed to make an election he
held both Sila’a and Feingaola at the same time and s. 48 renders the grant of
Sila’a void.

[28] In support of this submission, Mr. Corbett referred me to s. 122 which
provides that any person who becomes entitled to an allotment by devolution shall
within one month of so being entitled present to the Minister the deed of grant
formerly held by his predecessor in title. He noted that Havea had not complied
with this provision.
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[29] In addition, Mr. Corbett argued, again in reliance upon s. 122, that Havea
has never been registered as the holder of Sila’a as the Minister of Lands has not
signed an endorsement on the deed of grant setting out the transfer of title to him.

[30] I do not agree with Mr. Corbett’s analysis and fortunately the law does not
require me to arrive at what | consider would be a grossly unfair outcome.

Sila’a
The election
[31] The primary issue concerns whether Havea made an election under s. 84.

[32] The starting point is that the Land Act does not provide any particular
process that must be followed when an heir makes an election under s. 84, there is
no prescribed form to be completed nor any time stipulated within which an
election must be made.

[33] There have been two recent cases dealing with the issue of what amounts
to an election for the purposes of s. 84. The first was a ruling of the Court of
Appeal in Lisiate anor v Eli anors [2012] Tonga LR 30 (CA) which is, of course,
binding on the Land Court.

[34] The relevant facts of Lisiate were that one Sione Siuaki Eli (Siuaki) was
the holder of a tax allotment at Ha’ateiho. Upon the death of his mother a claim
was made on his behalf (and it was found with his authority) to her tax allotment at
Kauvai. There was no evidence that Siuaki made any specific election as to which
tax allotment he would choose and he continued to occupy the Ha’ateiho allotment
and even applied for and was granted a deed of grant to that land. Despite this the
Court of Appeal held that Siuaki had made an election at the time of his mother’s
death to take the Kauvai land and to surrender the Ha’ateiho allotment.

[35] The relevant part of the Court of Appeal’s ruling is at paragraph 33 which
reads:

There is no doubt that [Siuaki] became the registered owner of the Kauvai
land and it is a reasonable inference that the affidavit made by his brother
which resulted in that registration was made with his approval or at his
request. This conclusion is supported by the fact that Siuaki’s widow
believed that his eldest son was entitled to the Ha’ateiho allotment and
wrote to the Minister after Siuaki’s death asking for that land to be



8]

214

Fonua v Fonua and Minister of Lands [2018] Tonga LR

[36]

transferred to the third party. It is inconceivable that Siuaki was not aware
that the Kauvai land had been granted to him. Given the well-known
prohibition on the holding of more than one allotment of the same kind he
must be taken to have surrendered the Ha’ateiho allotment. The fact that
he continued to occupy the land is not inconsistent with this conclusion,
nor is the obtaining of the Deed of Grant which may have been obtained
so that the third party could have evidence of his entitlement.

The second case is Lopeti v Lopeti [2017] Tonga LR 419. The facts were

that Tavite Lopeti had upon his father’s death claimed his father’s allotments by
filing an heir’s affidavit. The affidavit was mislaid by the Ministry and not
actioned. When this was eventually discovered, and because he received bad
advice from the Ministry, Tavite decided to retain his own allotments
understanding, incorrectly, that his father’s allotments could be registered in his
son’s name. The question the Land Court had to decide was whether by filing his
heir’s affidavit Tavite had exercised his election under s. 84 choosing his father’s
allotments in preference to his own. It was held that he had. At paragraphs 22 and
23 of the ruling the Land Court stated:

[22] Tavite claimed ‘Alekisio’s allotments within 12 months of
‘Alekisio’s death and the allotments therefore did not at any stage revert
to the estate holder. Mr. Niu argues that when Tavite filed his heir’s
affidavit he elected ‘Alekisio’s allotments and relinquished his own
allotments in favour of Yohanny. | agree with that analysis. In filing his
heir’s affidavit Tavite could only have been understood to have been
making an election under section 84 of the Land Act. | have no doubt that
when Tavite filed his heir’s affidavit he did so intending to claim Felemei
and Toafa for himself understanding also that his allotments would go to
Yohanny. That is after all what happened when ‘Alekisio had claimed
Filisi’s allotments and Tavite had inherited Pule from ‘Alekisio. The
Ministry must have understood Tavite was making his election as having
filed his heir’s affidavit for Felemei and Toafa he was told there was
nothing more for him to do,

[23] Whilst the heir’s affidavit does not state that Tavite was electing
‘Alekisio’s allotments in preference to his own the Land Act does not
prescribe how an election is to be evidenced (Tonga and Ors v Minister of
Lands & Ors [1924] Vol Il Tonga LR 96). What is important is that the
person legally entitled to make the election has communicated that
election to the Minister in which case the Minister is bound to give effect
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to it. That occurred in this case and it appears that the Minister did not
give effect to Tavite’s election only because Tavite’s heir’s affidavit was
mislaid.

[37] The ruling in Lopeti was appealed to the Court of Appeal where it was
upheld but the appeal did not relate to the issue of election.

[38] The following principles are implicit in the rulings in Lisiate and Lopeti.
First, in the absence of any prescribed process for the making of an election under
S. 84 the question whether an election has been made is a question of fact.
Secondly, the making of an election may be made expressly or may be implied
from all of the circumstances of the case. Thirdly, to constitute an implied election
there must be evidence that the person entitled to elect was aware of the nature of
their right and having such knowledge intended to exercise their right of election.
Fourthly, the election must be communicated to the Minister. Fifthly, the making
of a claim to succeed to an allotment may without more be an effective
communication of the election to the Minister.

[39] Applied to the facts of this case, Havea was aware that he was not entitled
to hold two town allotments and had a choose to take Sila’a or retain Feingaola. It
was his intention to choose Sila’a in preference for Feingaola. He intended and
understood he was choosing Sila’a when he made his claim for it. When he filed
his claim for Sila’a he was making a valid election for the purposes of s. 84.
Having made his election he must be taken to have surrendered Feingaola.

[40] I can see no mischief that will result from this approach. There is no
significant risk of heirs, intentionally or through ignorance of the law, retaining
two allotments of the same kind. As the Court of Appeal noted in Lisiate, it is well
understood that no one can hold two allotments of the same kind. The Ministry’s
practise is for any person claiming land by succession to complete an heir’s
affidavit. It is a simple matter for the Ministry to investigate whether such persons
hold another allotment of the same kind and, if they do, to process its surrender.

[41] It follows that Havea validly elected to take Sila’a when he lodged his
claim for it. As that is the only basis upon which his title is challenged it follows
that Sila’a was validly granted to him.

Other matters

[42] The defendants’ challenge to Havea’s grant proceeds on what may well be
an incorrect premise that s. 48 applies to land granted upon succession. Whilst | do
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not have to decide the point, there is much force in the submissions of Mrs. Vaihu
and Mr. Kefu that s. 48 applies only to grants made under s. 43 and not grants that
devolve by succession.

[43] A far as s. 122 of the Land Act is concerned, the fact that it was not
complied with does not assist the defendants. Section 122 is a procedural
requirement only and a failure to comply with it will not invalidate a grant (Lisiate
at [38]). Furthermore, the fact that Havea has not been issued with a deed of grant
is of no relevance. It has been held many times that registration is not the test of
ownership of an allotment (Lisiate at [30]).

[44] I do not need to consider the submissions that were advanced by Mr. Kefu
that Havea’s letter on 4 January 2012 was a valid election or by Mrs. Vaihu that
Fifita and Alifeleti have no standing to challenge Havea’s grant of Sila’a.

[45] I would also note for completeness that had | found that Havea had not
exercised his election | do not see how that would advance matters for Fifita and
‘Alifeleti. Even if Havea’s present grant was set aside he undoubtedly made a valid
claim for Sila’a and is entitled to it. Having now divested himself of Feingaola the
Minister would be required to re-grant him the land.

The claim for possession

[46] Havea’s claim for possession of Sila’a is founded upon his rights as
holder which, prima facie, entitle him to an order ejecting Fifita and ‘Alifeleti
unless they successfully challenge his title or establish a right at law or equity to be
in occupation. The only basis upon which they contend that Havea may not eject
them is that his title is void under s. 48. As they have been unsuccessful in
establishing that it follows that Havea is entitled to an order that they forthwith
vacate his land.

Feingaola

[47] The next issue concerns the challenge to the grant of Feingaola to
‘Alifeleti. It is well established that the Court may cancel a registration which is
made under a mistake of law (Lautaha v Minister of Lands [1995] Tonga LR 195).

[48] The evidence of Mr. Vea was that the Minister consented to ‘Alifeleti’s
application for Feingaola in the belief that it had reverted to the Crown. This was
clearly an error of law. The effect of s. 86 is that the allotment “shall be granted’ to
trustees for the benefit of Nafetalai. The time within which such a claim could be
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made by or on behalf of Nafetalai has not expired under s. 87 and Feingaola did
not revert to the Crown. Feingaola was not available for grant to ‘Alifeleti and his
registration must be cancelled.

Result

[49] For the reasons set out above Havea and Nafetalai are successful. The
counterclaim by Fifita and Alifeleti is dismissed. | make the following further
orders.

[50] Fifita and ‘Alifeleti and members of their families and anyone else
occupying Sila’a with their permission or consent are to immediately vacate Sila’a
leaving on the land any possessions of Havea including the main dwellinghouse
and all its fittings.

[51] The Minister is directed to cancel ‘Alifeleti’s deed of grant 344/60 (Lot
37, Plan 5260) in respect of Feingaola. It is for Nafetalai or some person on his
behalf to now make application for Feingaola in accordance with s. 87 of the Land
Act.

[52] Havea and Nafetalai are entitled to costs to be fixed by the Registrar if not
agreed.
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R v Jian

Supreme Court, Nuku’alofa
Cato J
CR 82/2017

27 June 2018

Criminal law — interpreter required at trial — record inadmissible
for lack of interpreter’s evidence

The Police executed a search warrant and found illegal items. The Police advised
the accused that they were entering the property to conduct a search under a
warrant; the Chinese accused did not understand them until a translator arrived and
told him.

The accused made statements in a record of interview made with the assistance of a
translator. The translator was not available at the trial. Neither Police nor accused
understood each other’s language.

Held

1. The record of interview is inadmissible because neither Police nor
accused understood the other and the evidence of the translator is
necessary.

2. Evidence of the search is allowed because even though the accused did
not understand the language used when he was advised that a search
warrant was being executed, it was obvious and the later translation and
explanation in Chinese was no surprise.

Case considered
R v Attard 1959 (43) Crim App Rep 90

Statute considered
Fisheries Management Act

Regulations considered
Fisheries Management (Conservation) Regulations 2008
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JUDGMENT

1. This trial commenced today for two offences under the Fisheries and
Management Act and regulations for:

a. Having possession of undersized Beche - de- Mer contrary to
section 102 of the Act and regulation 26(3) of the Fisheries Management
(Conservation) Regulations 2008;

b. Having possession of sea cucumber during the closed season
contrary to section 102 of the Fisheries Management Act and regulation
26(4) of the Fisheries Management (Conservation) Regulations 2008.

2. The Crown opened its case and indicated that the record of interview was
likely to be objected to by Mr. Clive Edwards. Mr. Edwards indicated that it would
be ascertained that there were to be, besides an allegation of inducement,
arguments about the content of the admissions and the accused’s understanding of
certain passages in the record of interview which were disputed.

3. The record of interview was recorded in Tongan. It was accepted the
accused did not speak Tongan but a Chinese dialect. It was common ground that an
interpreter had been used during the interview but the interpreter was unavailable.
The prosecution advised that it was not able to call the interpreter. In my view, it
was inevitable that any communication between the Police officer, the interpreter
and the accused would require the interpreter to be called to give evidence. This
point was made in R v Attard 1959 (43) Crim App Rep 90 where the prosecution
proposed to call evidence by a Police officer of an interview which he had
conducted with the prisoner through an interpreter. The defence had submitted that
since neither the Police officer nor the prisoner could understand what the
interpreter said to the other, the evidence of the Police officer was inadmissible as
hearsay, and that only the interpreter could give evidence of the questions which he
put to the prisoner on behalf of the Police officer and of the answers given to him
by the prisoner in the prisoner’s own language. | consider that this case is
indistinguishable and the record of interview in Tongan must be ruled
inadmissible.

4. That left a second point. When the Crown opened, the prosecutor in her
opening (recorded also in writing) said -

“Tu’utafaiva read out the search warrant to the Accused but he did not
understand so Police obtained De Feng Mo a Chinese interpreter to
translate the warrant to the Accused.
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5. Police then entered the premises and found allegedly certain incriminating
evidence Beche de Mer and cucumbers.

6. Mr. Edwards objected also to this evidence on the grounds that, in the
absence of De Feng Mo, giving evidence about his translation the evidence of the
search should not be admitted. | allowed the Crown an adjournment to ascertain
whether De Feng Mo could be summonsed to give evidence as to what he had told
the accused prior to Police effecting entry. The prosecutor indicated that she was
unable to call De Feng Mo.

7. There is no provision in the Police Act, 2010 that expressly lays down
what a Police officer must do to inform the owner or occupant of a residence or
premises of the fact of a warrant before entering to execute a search but it is
generally recognized that Police must make known to the person that they have a
warrant to search premises and the scope of that warrant which requires the
occupant to either read or have the relevant parts of the warrant read to him. This
defines the lawful extent of the search, or its metes and bounds. It also places the
occupier on notice that the Police have a lawful right to enter for certain purposes.
If the person resists the search, he or she is liable to be prosecuted for the offence
of obstruction under section 146 of the Police Act. In my view, it is an important
requirement of lawful search and seizure where it is undertaken pursuant to warrant
that the existence of the warrant be plainly made known to an owner or occupant of
premises and explained in a manner that is intelligible and this is a pre-condition to
lawful search. This better ensures that warrants are executed in a civilized manner
and that resistance or obstruction which can result so easily in violence is avoided.

8. I was initially attracted to Mr. Edward’s objection and overnight
considered whether Attard applied in these circumstances also. Unlike the assertion
that there was a dispute as to the content of the Tongan record of interview
necessitating evidence from the interpreter to be given, the position with the
warrant is different.

There has been no suggestion that the accused demonstrated any failure to
understand the scope of the warrant after it had been explained to him by Mo De
Feng or manifested any dissent with the Police entering after this. Mr. Edwards has
indicated no objection to the warrant itself. In these circumstances, evidence of the
fact of translation as opposed to its content is in my view no more than a verbal act
or fact, and-the officer in stating what Mo De Feng di, namely translate, is not
giving hearsay evidence. On the issue of verbal acts and hearsay, see Walton v The
Queen (1989) (166) CLR 283, at 289-29 2 per Mason CJ, at 302 per Wilson,
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Dawson and Toohey JJ and R v Benz (1989) 168 CLR 110, at 115-116 per Mason
CJand at 134 per Dawson J.

9. This is a Judge alone trial. If it should transpire that there is evidence
adduced which puts in issue the content of Mo De Feng’s translation or the
accused’s understanding of this in some material respect, this ruling may have to
be revisited. But there has been no suggestion by Mr. Edwards that this was the
case here or that the warrant was not translated adequately to the accused, or that
he did not understand the terms of the warrant.

10. Accordingly, | rule the record of interview inadmissible and allow
evidence of the search to be given.
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Pacific International Commercial Bank v National Reserve

Bank of Tonga

Supreme Court, Nuku’alofa
Paulsen LCJ
CV 65/2016

5 July 2018

Statutory Interpretation — the Financial Institutions Act —common
law natural justice can be excluded by statute

The plaintiff bank seeks a judicial review of the decision of the defendant National
Reserve Bank to revoke its banking licence. The plaintiff says that the defendant
failed to give 10 days’ notice to submit reasons why the licence should not be
revoked, as required by section 10 of the Financial Institutions Act. The defendant
argues that the licence was revoked under section 37 of the Act and that it was not
required to give any notice to PICB of its intention to do so.

Held

1. The application for judicial review was dismissed with costs and the
plaintiff was ordered to stop using the word “bank” in its title.

2. There are several sections of the Act that empower revocation of licence
and the notice period mentioned in section 10 stands alone relating to
those circumstances and does not apply to section sections 36 and 37. The
proviso in section 10(2) also makes this clear.

3. Rules of natural justice at common law do not apply when plainly
excluded by the terms of a statute.

Statute considered
Financial Institutions Act

Counsel for the plaintiff : Mr. S. Tu’utafaiva
Counsel for the defendant  :  Mr. H. Waalkens QC KC and Mr. R. Stephenson
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JUDGMENT

The claim

[1] The plaintiff (PICB) challenges the decision of the defendant (the NRBT)
of 26 July 2016 revoking its banking licence under the Financial Institutions Act
2004 (as amended by the Financial Institutions Amendment Act 2014) (the Act).

[2] Another proceeding by PICB against the NRBT arising out of the same
matters was previously withdrawn (CV 40 of 2016).

[3] There are six causes of action pleaded in PICB’s statement of claim. Five
of the causes of action seek judicial review of the NRBT’s decision to revoke
PICB’s licence. The sixth cause of action was in tort seeking damages. This last
cause of action was struck out in a ruling of the Court on 28 July 2017.

[4] At the commencement of the hearing, Mr. Tu’utafaiva advised the Court
that PICB now advances only the first ground of review in the statement of claim.
That ground alleges that the revocation of PICB’s licence was unlawful because
the NRBT failed to give 10 working days’ notice to PICB to submit reasons why
the licence should not be revoked. PICB seeks a declaration quashing the NRBT’s
decision to revoke its licence.

[5] Mr. Tu’utafaiva concedes that the issue raised is a matter of statutory
interpretation and that if the NRBT was not required to give notice then PICB’s
claim must necessarily fail. Mr. Tu’utafaiva said that if no notice was required the
NRBT cannot be said to have acted outside of the Act and that is an end of the
matter. PICB does not therefore require the Court to consider any of the other
grounds of review pleaded in the statement of claim.

[6] The NRBT argues that the licence was revoked under s. 37 of the Act and
that it was not required to give any notice to PICB of its intention to do so.

The facts

[7] Despite the single ground of PICB’s challenge | have decided to provide a
reasonably full summary of the facts due to the public interest in this case and
because | consider it will provide assurance to the public that banking operations
are conducted in the Kingdom on a sound financial basis and subject to the proper
supervision of the NRBT.
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[8] This summary follows closely the affidavit evidence of the Governor of
the NRBT, Sione Ngongo Kioa. | make no apologies for that. The principal
evidence for PICB was given in an affidavit of Ms. Mishka Tu’ifua. Her affidavit
was notable for its brevity. It was also clearly incorrect in certain respects. Mr.
Kioa’s affidavit was both more comprehensive and correct. Although PICB had the
opportunity to respond to Mr. Kioa’s affidavit it chose not to do so. As a result,
much of Mr. Kioa’s evidence must be considered uncontested.

[9] PICB was incorporated under the Companies Act 1995 on 19 September
2011. It was issued with a business licence under s. 9 of the Business Licence Act
2012 on 25 March 2013.

[10] PICB was issued with its banking licence under s. 8(2) of the Act on 2
July 2013. The licence was issued in reliance upon documents and information
provided to the NRBT by PICB under s. 6 of the Act and the NRBT’s guidelines.

[11] Section 7 of the Act provides that in considering an application for a
licence made under s. 6, the NRBT is to have regard to, inter alia, the adequacy,
sources and proposed beneficial owners of the applicant’s capital (s. 7(a)) and the
effectiveness of accounting, internal controls, audit and risk management systems
that the applicant will put in place (s. 7(c)). It is an offence to provide false or
misleading information in connection with such an application (s. 6(4)) and it is a
ground for revoking a licence that it was issued on the basis of information that
was false or misleading (s. 10(1)(f)).

[12] The documentation provided with PICB’s application included a business
plan which included the following statements and commitments:

The funding of the [PICB].....activities would not rely on local depositors
for its banking activities as it will be primarily funded from external
sources through the Shareholders and foreign investors.

As reflected in the financial forecasts, the [PICB] will receive up to
USD$100m of deposits in the first year of operation and further deposits
of USD$25m in the subsequent second and third years of operation. This
is evidenced in the Shareholders Commitment as outlined in Attachment 1
of this business plan.

The major shareholder is adequately equipped with capital to ensure
ongoing capital requirements are maintained if and as required.
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The financing of the proposed PICB’s growth over the first three years
will be initially aided by the Shareholders initial capital offering and
retained earnings in the first 3 years. Furthermore, the funding of the
NRBT’s activities is outlined herein with a dual focus on local and
offshore funding. If additional capital raising required above that
anticipated and reflected in the business plan and balance sheet, the Board
of Directors will develop strategies for the Shareholders consideration and
monitor the required capital levels closely.

[13] Also included with the business plan were financial forecasts for PICB’s
first three years of operation. These anticipated a very healthy position in each of
the three years which, by way of example, included that after year one of operation
PICB would have attracted deposits of TOP$185M, have total capital of TOP$20M
and earned net income after tax of TOP$4.5M.

[14] It will be observed then that features of PICB’s business plan were:
€)] PICB would not rely on local depositors to fund its banking
activities;
(b) PICB would be funded from its shareholders and foreign

investors and would receive very substantial deposits in the first three
years of operation;

(© That the majority shareholder was financially able to support
PICB’s ongoing capital requirements; and

(d) Very healthy financial forecasts including substantial profits in
the first three years of operation.

[15] The business plan played a significant part in the NRBT’s consideration
and ultimate approval of PICB’s application for its licence.

[16] PICB did not commence its operations as a bank until late May 2014. The
date set for compliance with pre-operation conditions was 1 January 2014 but they
were not met. The NRBT agreed to a request by PICB to defer the date for
satisfaction of the conditions and the commencement date for operations to March
2014. As at the end of March 2014 the pre-operation conditions had still not been
met to the NRBT’s satisfaction. Notwithstanding this, PICB arranged a formal
opening ceremony for its operations by His Majesty King Tupou VI on 7 April
2014 without the prior approval of the NRBT.
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[17] The NRBT conducted a pre-operation examination of PICB on 3 April
2014, and PICB then requested that the NRBT allow PICB to commence
operations on 16 May 2014 in order that PICB could attract foreign investors to
meet the capital stipulations in PICB’s business plan. Further pre-operation
examinations were conducted on 14 May 2014.

[18] In paragraph 13 of her affidavit, Ms. Tu’ifua asserts that the NRBT’s
decision to authorise PICB to commence its banking operations ‘meant that it was
satisfied that PICB had met all the Pre-Commencement Conditions’. This is not
correct. After the pre-operation examinations conducted by the NRBT on 3 April

2014 and 14 May 2014, PICB was granted approval to commence operations
subject to restrictions while PICB worked with the NRBT to resolve remaining
areas of concern. This was confirmed in a letter from the NRBT to PICB dated 28
May 2014. The NRBT’s requirements were addressed by PICB over time.

[19] Following the granting of the licence and through to its revocation on 26
July 2016, the NRBT became increasingly concerned about PICB’s failure to
comply with the requirements imposed upon PICB under the Act and in the
NRBT’s prudential statements and requirements for the proper management of
operation of licensed financial institutions.

[20] Under s. 15 of the Act the NRBT is required to undertake the ‘prudential

supervision’ of licensed financial institutions ‘in order to maintain public
confidence in the operation and stability of the financial system and to protect the
interests of clients, and investors and the general public’. The NRBT may issue
written prudential statements, guidelines and directives on regulatory and
supervisory matters including requirements for licensing, ownership and
management of licensed financial institutions. There are penalties that may be
imposed under the Act for the contravention by a licensed financial institution of a
prudential statement or directive issued by the NRBT and it may also be a ground
for the revocation of its banking licence (ss. 10(1), 33(1) and 36(c)(iii)).

[21] The evidence satisfies me that the specific areas of the NRBT’s justifiable
concern were the following:

@ The failure of PICB to comply with the NRBT’s prudential
statements issued under and in accordance with s. 15 (3) of the Act in
relation to matters such as capital management, corporate governance, and
liquidity;
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(b) PICB’s declining liquidity and mounting financial losses each
month of its operation;
(c) PICB’s failure to provide and institute any effective management
plan;
(d) PICB’s failure to comply with directives provided to it by the
NRBT; and
(e) PICB’s failure to complete, provide and publish audited accounts
in accordance with the directions of the NRBT and ss. 23 and 24 of the
Act.

[22] In every month of its operation PICB incurred significant losses. There

]

are tables attached to the affidavit of Mr. Kioa showing both monthly and
accumulated losses which have been compiled from information provided by
PICB. After five months of operation, from May 2014 through to September 2014,
PICB had losses approaching TOP$1M. After one full year of operation the
accumulated losses exceeded TOP$2M. The losses for the month of September
2014 alone approached TOP$300,000. After two full years of operation the
accumulated losses exceeded TOP$4.5M. This is in glaring contrast to the financial
projections included with PICB’s application and business plan which forecast net
income after taxes of TOP$4.5M in year one and TOP$6.5M in year two.

[23] On 9 September 2014, the NRBT wrote to PICB following receipt and
analysis of reports submitted to it by PICB. The NRBT expressed concern at the
“fast deterioration in the bank’s liquidity position as reflected in the Exchange
Settlement Account balance...’. The letter went on to note that PICB was incurring
monthly operational losses that were depleting its capital reserves resulting in a
decline in its capital position.

[24] The NRBT issued a directive to PICB pursuant to s. 37(1)(a) of the Act
that it required PICB to:

@ Ensure that all monthly deficits were cleared by the injection of
capital by the 15" day of the following month; and

(b) Maintain the Exchange Settlement Account above a
TOP$100,000 threshold.

[25] The Exchange Settlement Account system is one of great importance to
the financial system. It is the means by which banks meet their obligations to each
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other. Mr. Kioa explained that at the end of each day cheques drawn upon the
banks are tallied to determine what amounts are owed by and between them. Any
bank which owes money to another bank is expected to clear this the same day
from its Exchange Settlement Account. If a bank is unable to fund its Exchange
Settlement Account to effect this payment, then that bank must make appropriate
arrangements with the NRBT. Member banks expect compliance as well as
cooperation between participants in order for the banking system to function
properly. A breach by one of the member banks in meeting its commitments is a
matter of importance and could, potentially at least, put the banking system in
jeopardy.

[26] The NRBT undertook an inspection of PICB under s. 25(4) of the Act and
then wrote to PICB on 2 October 2014 expressing the NRBT’s concerns about the
reliability and accuracy of data submitted by PICB to the NRBT, the mounting
financial losses of PICB and its failure to curb those losses by provision of further
funding. The NRBT issued a directive under s. 37(1)(a) of the Act requiring PICB
to appoint an external auditor to audit PICB’s accounts to verify capital and the
accuracy of PICB’s Balance Sheet and Profit & Loss Statement by 31 October
2014. The NRBT also called for the submission of a new business plan to reflect
PICB’s reliance on domestic depositors, a budget for the year ending 30 June 2015
by 31 October 2014, an undertaking that the principal shareholders would
contribute additional capital to cover the anticipated operating deficit (with that
capital to be provided by 30 November 2014) along with the setting aside of 20%
of deposits in excess of TOP$100,000 to PICB’s Exchange Settlement Account
with the NRBT.

[27] A further directive under s. 37(1)(a) was issued to PICB by the NRBT on
14 January 2015. By this time, PICB’s accumulated operating losses had grown to
TOP$1.5M. The directive addressed concerns regarding PICB’s financial
performance and capitalisation and called for a revised business plan, which had
not been provided in compliance with the prior directive of 2 October 2014, as well
as the provision of additional funding and the temporary cessation of lending
activities until further capital was provided. The directive also referred to PICB’s
failure to comply with exchange control requirements and to provide supporting
documents for the sale of foreign exchange as required by the NRBT.

[28] The directive concluded with the following:

Failure to comply with any component of this order will result in the
revocation of PICB’s licence under section 37(1)(f) of the FI Act.
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[29]

The NRBT will start imposing administrative penalties on PICB’s late and
erroneous reports as prescribed under the NRBT’s Prudential Statement
No. 3 starting on all reports due on the week beginning 19" January 2015
and thereafter.

PICB had instructed KPMG of Fiji to carry out the external audit required

under the directive of 2 October 2014. The audit report was produced in draft by
KPMG and it was provided to the NRBT in late January 2015. The draft was never
finalised.

[30]

The content of the draft audit report was of great and immediate concern

to the NRBT. It included the following statements concerning PICB:

[&]

1) Inadequacy of internal controls

We were unable to rely on the internal control environment of the [PICB]
for the period under audit. In our view the lack of evidence of oversight
by management over the financial reporting process and the lack of
account reconciliation and evidence of monitoring of transactions have
rendered the internal control environment inadequate to ensure the
preparation of financial statements that are free from material
misstatement, whether due to fraud or error.

2) Completeness and accuracy of the general ledger

....We are not able to obtain sufficient appropriate audit evidence to
support certain transactions totally TOP 2,862,046 posted to the excel
spreadsheet. In addition certain journal entries totalling TOP 1,888,174
relating to plant and equipment contributed by a shareholder could not be
located to identify and clarify the corresponding credit entry entered into
the excel spreadsheet and also its impact on the statement of cash flows
could not be quantified...

We are unable to confirm or verify by alternative means the completeness
and accuracy of the general ledger and accordingly amounts disclosed in
the special purpose financial statements.

3) Journal Entries

We are unable to obtain sufficient audit evidence over the accuracy and
completeness of journal entries, during the period due to the lack of
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internal controls surrounding the completeness of journal entries and the
ineffectiveness of internal controls ...

Accordingly we are not able to determine whether any adjustments might
be necessary to the amounts and disclosures in respect of the account
balance “Other Contributed Equity”.

4) Amounts Contributed by Shareholders

We are unable to obtain sufficient appropriate audit evidence over the
accuracy of the amounts contributed by a shareholder totalling TOP
2,250,104 disclosed as “Other Contributed Equity” in the statement of
financial position as at 31 October 2014 as we are unable to obtain any
documentation to support the payments and accordingly the validity and
accuracy of the amount...

5) Plant and equipment and intangible assets

We are unable to obtain sufficient appropriate audit evidence on the
accuracy of additions to plant and equipment and intangible assets carried
in the statement of financial position at TOP 1,322,273 and TOP
2,657,595 respectively as at 31 October 2014...

Accordingly we are not able to determine whether any adjustments might
be necessary to the amounts and disclosures in respect of plant and
equipment and intangible assets.

6) Liquid assets

We are unable to satisfy ourselves by alternative means concerning the
completion and accuracy of liquid assets held at 31 October 2014 which is
recorded in the statement of financial position at TOP 213,930.

Accordingly we are not able to determine whether any adjustments might
be necessary to the amounts and disclosures for liquid assets.

8 Expenses

We are unable to satisfy ourselves over the validity and accuracy of
certain expenses including administrative expenses, other expenses and
preliminary expenses totalling TOP 2,290,137 as stated in the statement of
comprehensive income due to a lack of documentary evidence to support
their existence and accuracy.
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Accordingly we are not able to determine whether any adjustments might
be necessary to the amounts and disclosures for expenses.

[31] The Disclaimer of Opinion in the draft audit report stated:

Because of the significance of the matters described in the Basis for
Disclaimer of Opinion paragraph, we have not been able to obtain
sufficient appropriate audit evidence to provide a basis for an audit
opinion. Accordingly we do not express an opinion on the special purpose
financial statements.

[32] This was followed by what is headed ‘Emphasis of Matter’ which was in
these terms:

Without qualifying our Disclaimer of Opinion, we draw attention to Note
2(a) in the special purpose financial statements which describes material
uncertainty regarding the bank’s ability to continue as a going concern in
the event that additional capital is not received from its shareholders.
Without additional capital, the bank’s liquidity position is adversely
impacted as well as its ability to continue to comply with the prudential
requirements of the National Reserve Bank of Tonga.

[33] The precarious state of PICB’s financial position was recognised in its
own special purpose financial statements at Note 2(a) which stated that without
additional financial support there was a significant risk that PICB could not
continue as a going concern and that its banking licence would be withdrawn by
the NRBT.

[34] In paragraph 14 of her affidavit, Ms. Tu’ifua states that ‘based on the
satisfaction of the Pre-Commencement conditions’ PICB shareholders committed
TOP$9,733,912 to the capital to PICB and PICB used TOP$6,665,527 of that
capital to set up its operations in Tonga. This was not proven and KPMG was not
able to verify the total capital contributions to PICB by the shareholders based
upon the financial information provided by PICB.

[35] Mr. Kioa says that PICB verbally advised the NRBT that it did not agree
with the findings in KPMG’s draft audit report but PICB neither had the draft
report finalised by KPMG nor commissioned another audit report.
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[36] The KPMG draft audit report further heighten the NRBT’s concerns that
PICB was conducting unsafe and unsound banking operations that were likely to
jeopardise its obligations to its depositors or other creditors or to adversely affect
the operation or stability of the financial system. PICB’s financial position was
deteriorating. It had also failed to comply with requirements of the directives of 2
October 2014 and 14 January 2015. The NRBT considered that PICB was likely to
become unable to meet its obligations or suspend payments. This was an entirely
proper and understandable inference.

[37] The NRBT reached a decision to issue a notice under s. 33(4)(o) of the
Act revoking PICB’s licence. The notice of revocation was issued on 30 January
2015.

[38] The revocation notice sets out in detail the reasons for the NRBT’s action
against PICB which fell under three general headings followed by particulars. The
three headings were:

€)] PICB’s contraventions of the Act;

(b) PICB’s contravention of the NRBT’s directives and prudential
statements; and

(© PICB’s unsafe and unsound banking activities putting PICB and
its customers and the financial system at risk.

[39] Under paragraph 1, concerned with contraventions by PICB of the Act, it
was noted that PICB had:

[Failed] to comply with the External Audit held on 26 November to 15
December 2014, the consequences of which the External Audit was
unable to verify capital and accuracy of the Balance Sheet and Profit and
Loss Statement....in breach of section 23(3) of the FIA.

[40] Under paragraph 2, concerned with contraventions of directives and
prudential statements issued by the NRBT, it was noted that PICB had failed to
submit a number of policy documents (concerned with management, governance
and banking practises) as required by various prudential statements and the

following other matters:

@ Non-compliance with the NRBT directive of 2 October 2014 by
failing to submit to the NRBT a revised business plan reflecting the
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[41]

change in PICB’s business model from a recipient of foreign deposits to
reliance on domestic depositors;

(b) Non-compliance with the NRBT directive of 2 October 2014 by
failing to submit an undertaking that its shareholders would contribute to
PICB’s capital sufficient funds to cover the anticipated annual operational
deficit;

(©) Non-compliance with the NRBT directive of 14 January 2015 by
failing to give effect to the required capital injection; and

(d) Non-compliance with Prudential Statement 3 (Administrative
Penalties) with late submission of monthly reports for the months of June
2014, August 2014 and September 2014.

Under paragraph 3, concerned with PICB’s unsafe and unsound banking

activities, the following matters were noted:

€)] PICB’s declining liquidity with no definite liquidity or funding
contingency plans;

(b) PICB was engaging in hazardous lending and lax collection
practices by extending credit which was inadequately secured, extending
credit without first obtaining complete and current financial information,
extending credit without adequate and appropriate supporting
documentation and granting loans to employees whereby loan application
requirements were waived and/or exempted,;

(© PICB’s inadequacy of internal controls through lack of oversight
by management so that the internal control environment was inadequate to
ensure the preparation of financial statements that were free from material
misstatement;

(d) The uncertainty regarding PICB’s ability to continue as a going
concern in the event that additional capital was not received from PICB’s
shareholders;

(e That PICB was operating with management whose policies and
practises were detrimental to PICB and jeopardized the safety of deposits;
and
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f That PICB was operating without adequate supervision and
direction by its board of directors to prevent unsafe and unsound banking
practices and violations of laws.

[42] The revocation letter noted that under s. 33(6) of the Act PICB was
required to respond in writing to the NRBT within 14 working days and concluded:

The decision of the NRBT is regrettable. However, the NRBT is obligated
by law to undertake prudential supervision of banks in order to maintain
public confidence in operation and stability of financial system and to
protect the interests of the depositors. The NRBT has imposed exhaustive
corrective and remedial measures on PICB since the issuance of its
banking licence with a view to promoting sound banking activities and
practices. The NRBT is no longer confident in the ability of PICB to
conduct banking business in the Kingdom.

[43] PICB responded to the notice with a lengthy letter of 17 February 2015
signed by Ms. Tuw’ifua. PICB sought to excuse or contest the grounds for
revocation. The letter asked that PICB’s licence not be revoked. PICB nevertheless
acknowledged the failure to meet the requirement for the injection of additional
capital under the directive of 2 October 2014.

[44] PICB’s letter was obfuscatory. By way of example, it labelled the audit
report as ‘inconclusive’ and blamed KPMG for failing to achieve the object of the
report when it is plain that fault for that could only rest with PICB. PICB criticised
the NRBT for making use of the draft audit report because, it was claimed, PICB
believed that the NRBT would only review the draft report until a final report was
available. There is nothing at all to suggest that the NRBT engendered any such
belief on the part of PICB. The draft audit report raised concerns as to PICB’s
financial position, governance and management that the NRBT could not, in my
opinion, simply ignore.

[45] Following receipt of PICB’s letter and meetings and discussions between
PICB and the NRBT the NRBT resolved to give PICB the opportunity to rectify
matters of concern. This was to be subject to adherence by PICB to a strict set of
conditions directed by the NRBT. The NRBT agreed to withdraw the revocation
notice upon those strict conditions and this was accepted by PICB.
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[46] That decision, and the terms and conditions with which PICB was
required to comply, were set out in a notice from the NRBT to PICB dated 2 April
2015.

[47] The notice begins with an assessment by the NRBT of submissions made
to it by PICB including in relation to PICB’s failure to submit an acceptable
revised business plan or revised budget to the NRBT. It also noted that PICB had
no firm liquidity support or arrangements in place and that its Exchange Settlement
Account continued to fluctuate at ‘critically low levels’. It was noted also that
PICB’s submissions did not address the high liquidity risk ‘which is of most
immediate concern’.

[48] The notice went on to state:

Notwithstanding our findings the NRBT Board is still hopeful that the
capital injection will be received within the first calendar year of
operation, and a revised business plan with a realistic schedule for the
installments of the foreign capital injection. Further, a realistic workplan
must be established and adhered to. The NRBT Board is of the view that
PICB is to be given a final opportunity to meet the conditions of its
licence within its first year of operation on 16" May 2015.

[49] The notice included a new directive under s. 37(1)(a) of the Act which
was to supersede the directives of 2 October 2014, 14 January 2015 and 30 January
2015 intended to ensure that PICB conducted safe and sound banking practises. It
went on to list 11 requirements of the NRBT which included the following that are
of particular relevance:

€)] That PICB conduct its banking business in accordance with the
original business plan submitted on 22 May 2013;

(b) That PICB cease any new lending activities pending receipt of a
further capital injection of TOP$5M;

(©) That PICB was to refer to the NRBT for approval of all new
deposits or additional deposits to existing deposit customers’ accounts
exceeding TOP$5,000; and

(d) That the Exchange Settlement Account was to be maintained
above a zero balance at all times and should it fall below zero PICB
would be suspended from the clearance system.
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[50] In addition NRBT advised PICB as follows:

Failure to comply with this Directive will result in the revocation of
PICB’s licence.

[51] PICB could not have misunderstood that any failure to comply with the
directive would result in the revocation of its licence and it is clear that it did
understand that. In a letter from PICB’s Chairman, Ms. Tiantian Hu, to the NRBT
dated 8 May 2015 the letter of 2 April 2015 was acknowledged with assurances
that PICB’s Board understood ‘the severity of the NRBT concerns’ and as to
PICB’s intention to comply with the NRBT’s directives. PICB assured the NRBT
that a payment of USD$3M (TOP$5M) would be deposited by the major
shareholder of PICB in order to comply with the directive but requested an
extension until 16 June 2015 for the funds to be deposited and said:

The Board noted that the licence may be revoked after the 15" of June
2015 if the deposit of the major shareholder is not received by the latest
date of 15" June 2015....

The [NRBT] has been patient and supportive of PICB so far and this is
greatly appreciated. But let me assure you that PICB will facilitate the
transfer of funds to Tonga by the latest date of 16" June 2015 as per its
Board Resolution and the consequences of the failure to do so is also
acknowledged.

[52] In a letter of 20 May 2015, the NRBT agreed to the extension of time for
the receipt of the TOP$5M by 16 June 2015. PICB failed to honour its obligation
and commitment in relation to the deposit of those funds.

[53] On 16 June 2015, Ms. Hu wrote to the NRBT advising that the funds were
not deposited as promised ‘due to situations outside our control’. The letter stated
that the major shareholder accepted that he must consider options to capitalise
PICB and sought one to two months to complete the process.

[54] The final sentence of the letter acknowledged that the Board of PICB was
prepared to pursue various options of capitalising the bank ‘to ensure the continuity
of PICB’.

[55] The failure by the major shareholder to pay the funds to capitalise PICB
reinforced NRBT’s assessment that PICB was indeed in a precarious financial
position.
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[56] PICB did not successfully pursue any of its options to further capitalise. It
continued to incur significant operating losses. Accrued losses for the 13 month
period to the end of May 2015 exceeding TOP$2M. PICB did not achieve a
profitable month during the period of its operation.

[57] PICB completed its first full financial year of operation on 30 June 2015.
At that date the issues raised by KPMG’s draft audit report remained unresolved.
Related to this, ss. 23 and 24 of the Act required PICB to appoint an external
auditor in each financial year and no later than four months after the end of each
financial year to publish in any newspaper circulated in Tonga, once every week
for four consecutive weeks, a copy of its audited balance sheet and profit and loss
account. It was also required to provide a copy of those accounts to the NRBT at
least 30 days prior to their publication.

[58] Mr. Kioa’s evidence was, and | accept, that the requirements of ss. 23 and
24 are of vital importance as the preparation and subsequent publication of the
audited accounts affords the NRBT, the general public and the other financial
institutions an opportunity to review and be assured about the financial position of
the financial institution with which they are conducting business.

[59] By the end of October 2015, PICB had not provided any audited accounts
for its 2014/2015 financial year to the NRBT, and no such accounts had been
published by PICB in any newspaper circulated in Tonga. No audited accounts for
PICB have ever been published or provided by PICB to the NRBT. This was a
serious breach of PICB’s obligations under the Act.

[60] At paragraph 19 of her affidavit, Ms. Tu’ifua refers to PICB’s request to
have the Auditor General for Tonga accept appointment as PICB’s auditor for the
2014/2015 year. In paragraph 20 of her affidavit, Ms. Tu’ifua says that the NRBT
was aware of the request and on the basis of the content of a letter from the NRBT
to PICB expected that the NRBT was waiting for information concerning the
fitness of the Auditor General to undertake PICB’s audit before taking any further
steps in respect of its licence.

[61] It is the case that on 15 June 2016 the NRBT wrote to Ms. Tu’ifua seeking
information so that it could confirm that the ‘proposed external auditor complies
with the “fit and proper criteria outlined in NRBT Prudential Statement No. 8” but
that does not contain any commitment by the NRBT to put its supervisory function
on hold awaiting PICB’s reply. Furthermore, the information the NRBT sought
from PICB was not provided and there was no response to the NRBT’s letter over
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the next six weeks down to 26 July 2016 when NRBT determined to revoke
PICB’s licence.

[62] Mr. Kioa says, and | agree, that Ms. Tu’ifua’s assertion that PICB
expected that the NRBT was awaiting further information concerning the fitness of
the Auditor General to conduct PICB’s audit before taking any further action in
respect of PICB’s licence is inappropriate and misplaced.

[63] PICB was and remained in breach of s. 24 of the Act and the NRBT gave
no assurance that it would accept the appointment of the Auditor General even had
the Auditor General been willing to accept PICB’s request. There are good reasons
why that course may not have been appropriate and the four licenced financial
institutions in Tonga (Bank of South Pacific Tonga, ANZ Bank, MBf Bank and
Tonga Development Bank) have all appointed private accounting firms to act as
their auditors.

[64] PICB also continued to commit breaches of the directives of 2 April 2015,
with examples given by Mr. Kioa in the following respects:

€)] PICB failed to maintain its Exchange Settlement Account above
a zero balance at all times, particularly from January 2016 onwards.
PICB’s Exchange Settlement Account fell into a negative position of
$54,970 on 26 July, 2016 which deficit could not then be covered by the
capital and funds held by PICB with the NRBT; and

(b) In June of 2016 issues arose in relation to the provision of
unarranged overdrafts for PICB customers.

[65] In addition, NRBT had learned that PICB’s operations had become
focussed on attracting deposits at high interest rates. This was indicative of a need
for liquidity so that PICB could fund its expenses and repay customers’ deposits.
A practise of offering high interest rates out of kilter with the rest of the banking
sector is a red flag to the NRBT and reinforced the impression of the precarious
financial position that PICB appeared to be in.

[66] As a result of the matters | have described, the NRBT considered that
PICB was in significant financial difficulty and its operations posed a risk to the
interests of PICB’s depositors, customers, investors and the banking system
generally. It issued a notice revoking PICB’s licence on 26 July 2016.
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[67] The notice of revocation did not stipulate what section of the Act was
relied upon but Mr. Kioa says that the NRBT was relying upon ss. 36 and 37, and
the proviso to s. 10 (2), to which I shall later refer.

[68] The letter of revocation referred to the directive of 2 April 2015, which as
I have noted was described and accepted by PICB as the final opportunity to meet
the conditions of PICB’s licence, and identified the following matters:

@ PICB’s failure to honour its business plan upon which the NRBT
had relied in granting its licence;

(b) PICB’s failure to have its accounts audited since inception;

(c) That the accuracy and reliability of PICB’s reports to the NRBT
was ‘questionable’ and could not be verified in certain respects,
particularly in relation to its compliance with directives; and

(d) PICB’s accumulated losses (at this stage stated to be at least
TOP$4.9M) and that its operation was focused on attracting deposits at
high interest rates to fund PICB’s expenses and repay deposits.

[69] Ms. Tuw’ifua criticised the NRBT for the manner in which the licence was
revoked and the fact of a press release and notification of the decision to revoke to
the public. I do not accept any of her criticisms but also do not consider they are
relevant to the single issue that | have to decide.

[70] Following the revocation of PICB’s licence depositors’ funds were
available to be withdrawn by them from TOP$2M held on account of PICB with
the NRBT. The funds in that account were not sufficient to cover all deposits.
There was a shortfall of TOP$8,000 if all deposits were claimed and in addition the
NRBT received notices from the Ministry of Revenue and Customs and the
National Retirement Benefit Fund demanding payment of amounts claimed by
them of $84,379.81 and $36,352.88 for PAYE and retirement fund contributions.

The statutory provisions

[71] Before dealing with PICB’s submissions | will set out the most relevant
provisions in the Act.

[72] Section 15(1) imposes upon the NRBT the obligation to supervise
licenced financial institutions in the Kingdom for the broad purposes of
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maintaining public confidence in the financial system and protecting the interests
of clients and investors and general public depositors.

[73] Section 15 provides:
15 Reserve Bank to supervise licenced financial institutions

(1) The Reserve Bank shall undertake prudential supervision of licenced
financial institutions in order to maintain public confidence in the
operation and stability of the financial system and to protect the interests
of clients, and investors, and the general public depositors.

(2) The Reserve Bank may require licenced financial institutions and any
affiliates or subsidiaries or associated persons or those persons exercising
control as defined under this Act, to file with the Reserve Bank such
returns, financial accounts or information relating to their business as may
be specified by the Reserve Bank.

(3) The Reserve Bank may issue in writing prudential statements,
guidelines, directives, and other acts on regulatory and supervisory
matters, including requirements for licensing, ownership and management
of licenced financial institutions.

[74] The term ‘supervision’ is defined in terms which make clear that the
NRBT is to be concerned not only with ensuring compliance with the provisions of
the Act, (including rules, orders, directions and prudential statements made or
issued under it) but also that licensed financial institutions conduct business
according to sound practices and maintain both liquidity and solvency.

[75] The definition reads:

supervision means to ascertain that regulations, rules, orders, directions,
or prudential statements are complied with, investigating, inspecting or
examining to determine whether an institution is conducting its business
on a sound financial basis, and inquiring into the solvency and liquidity of
the institution.

[76] In so far as the NRBT’s power to revoke a licensed financial institution’s
licence is concerned, PICB places special reliance upon s. 10. PICB relies
particularly on s. 10(2)(a)(ii) in so far as it provides a requirement that 10 working
days’ notice of the NRBT’s intention to revoke is be given along with an
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opportunity for the licensee to submit reasons why the licence should not be

revoked.

[77]

[78]

Section 10 reads:

10 Revocation of licence

(1) The Reserve Bank may revoke a licence if the licensee —
(a) requests revocation of the licence;

(b) fails to commence business within one year following the issue of the
licence;

(c) ceases to carry on banking business in Tonga;

(d) contravenes the terms and conditions of its licence or the provisions of
this Act;

(e) is subject to voluntary or involuntary winding up proceedings or has a
receiver appointed; or

(f) was licenced on the basis of any information or document which is
false or misleading in any material particular.

)
() The Reserve Bank shall give the licensee —
(i) written notice of intention to revoke the licence; and

(if) within 10 working days from the date of the notice, an
opportunity to submit reasons why the licence should not be
revoked:

Provided that subject to section 37 a licence may be revoked
without notice.

(b) The Reserve Bank may, after consideration of any submission under
this subsection, either confirm its intention to revoke or withdraw the
notice.

There are other provisions in the Act that provide the NRBT with power

to revoke a licensed financial institution’s licence which do not in their terms
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require the giving of any notice of an intention to revoke. These are sections 33 and
37 (which must be read with section 36).

[79] Section 33 provides that in the circumstances set out in s. 33(1)(a) and (b)
the NRBT may, inter alia, ‘revoke the licensed financial institution’s licence and
order it to dissolve under applicable law’ (s. 33(4)(0)). Under s. 33(6) the licensed
financial institution is to be notified of the decision and has 14 days within which
to respond to the decision in writing.

[80] Section 33 reads:
33 Penalties and Remedial Actions

(1) The Reserve Bank may impose any of the measures in this section
where —

(@) a licenced financial institution or any of its officers, directors or
shareholders contravenes any provision of this Act or any directive,
prudential statements, or any act or decision, issued in accordance with
this Act or any other relevant Act; or

(b) in the opinion of the Reserve Bank, a licenced financial institution
conducts unsafe or unsound activities including any action, or lack of
action, which is contrary to international sound practices and standards of
banking operation, the possible consequences of which, if continued,
would result in risks to itself, its customer or to the financial system.

(3) In light of the facts relating to the specific contravention, or the unsafe
or unsound activities of the licenced financial institution, the Reserve
Bank may —

(a) issue written warnings;

(b) enter into a written agreement with the board of directors of the
licenced financial institution providing for a program of remedial action;
and

(c) issue written orders to cease and desist such infractions and the actions
referred to in the following subsection.

(4) The Reserve Bank may also take the following actions —
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[81]

(o) revoke the licenced financial institution’s licence and order it to
dissolve under applicable law;

(5) The imposition of administrative fines under sections 3(3), 18, 24(4),
and 25(5) is without prejudice of the application of provisions stipulated
in subsections (2), (3) and (4) of this section.

(6) Any licenced financial institution to which subsections (1), (2), (3) and
(4) apply shall be notified in writing by the Reserve Bank of its decision.
The licenced financial institution shall respond in writing to the Reserve
Bank within 14 working days.

Section 36 sets out the circumstances under which the NRBT may

exercise certain powers under s. 37.

[82]

Section 36 provides:
36 Grounds for Reserve Bank to consider
Where —

(@) a licenced financial institution informs the Reserve Bank that it is
insolvent or likely to become so, or is likely to suspend payment;

(b) a licenced financial institution becomes unable to meet its obligations
or suspends payment;

(c) the Reserve Bank is of the opinion, either as a result of an inspection
carried out pursuant to section 25 or otherwise, that a licenced financial
institution —

(i) is following unsound or unsafe practices in the conduct of its
business such that it is likely to jeopardise its obligations to its
depositors or other creditors, or adversely affect the operation or
stability of the financial system;

(if) is insolvent or is likely to become unable to meet its
obligations or is about to suspend payment; or

(iif) has contravened or failed to comply with the terms and
conditions of its licence or the provisions of this Act;
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(d) the Reserve Bank has reasonable grounds to believe that any affiliate,
subsidiary or associated person of a licenced financial institution is —

(i) likely to become unable to meet its obligations;
(ii) insolvent or about to suspend payment; or to

(iii) subject to conditions described in paragraphs (a), (b) or (c)
of this subsection; or (e) the Reserve Bank considers it necessary
in the interests of the soundness of the financial system or to
minimise detriment to the interests of depositors or creditors of
the licenced financial institution, the Reserve Bank shall exercise
one or more of the powers specified in section 37.

[83] The powers of the NRBT under s. 37(1) include:

€)] to require the licenced financial institution to take whatever
action in relation to its business as the [NRBT] may specify;

(f revoke the licenced financial institution’s licence.

[84] There is no requirement in s. 37 that the licensee is to be given any notice
of the NRBT’s intention to revoke its licence or an opportunity to submit reasons
either before or following revocation.

PICB’s submissions

[85] Mr. Tu’utafaiva presented written submissions and spoke to the relevant
parts of them. He argued that ss. 10, 33 and 36 of the Act must be read consistently
with each other and the Act as a whole and that this required that PICB be given 10
working days’ notice of the NRBT’s intention to revoke its licence and an
opportunity to submit reasons why the licence should not be revoked.

[86] The kernel of the submission is that the requirement to give notice of the
NRBT’s intention to revoke under s. 10 must also be read into ss. 33 and 36 of the
Act. Mr. Tu’utafaiva (in his written submissions) sought to draw support from the
common law, which it was said requires notice and an opportunity to be heard
before a decision maker may revoke a licence. He also argued that the revocation
of a licence is a significant decision in respect of which high standards of
disclosure and fair treatment are required.
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[87] In relation to the proviso to s. 10(2) Mr. Tu’utafaiva argued that it is
intended to only apply if a directive had first been given to the licensee under s.
37(1) which had not been complied with. Interpreted in this way, as | understand
the argument, there is no conflict between the proviso and s. 10 and the proviso
‘adds nothing’.

Discussion

[88] I am guided by the principles that the primary object of statutory
construction is to construe the enactment in a manner that it is consistent with the
language and the purpose of the statute as a whole and on the prima facie basis that
its provisions are intended to give effect to harmonious goals.

[89] The long title to the Act states that it is to ‘regulate the licensing and
supervision of licenced financial institutions’. This reflects its underlying goal,
which is the protection of the public interest in an effective stable financial sector.

[90] The NRBT has regulatory and supervisory duties and powers under the
Act. The duty of the NRBT to investigate, inspect and examine to determine
whether financial institutions are conducting their businesses on a sound financial
basis as well as inquiring into the solvency and liquidity of financial institutions
implies an ongoing not intermittent obligation.

[91] The supervisory powers of the NRBT include the right, in the
circumstances set out in the Act, to revoke a financial institution’s licence. This
power is contained in ss. 10, 33 and 36. However, each section is in a different Part
of the Act. Each Part is concerned with a different subject matter.

[92] Section 10 appears in Part Il of the Act dealing with the licensing of
financial institutions. Section 10 is concerned only with the conduct of the licensee
and affords the NRBT a discretionary power to revoke a licence if the
circumstances set out in s. 10(1)(a) to (f) should arise. It requires the licensee to be
given notice of an intention to revoke the licence.

[93] Section 33 appears in Part 1V of the Act which is headed ‘Supervision of
Licensed Financial Institutions’. It is concerned with the conduct of the licensee
and also ‘any of its officers, directors or shareholders’. It does not require that any
notice be given to a licensee of an intention to revoke its licence but does give the
licensee the right to be notified of a decision in writing and to respond within 14
days.
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[94] Sections 36 and 37 appear in Part V of the Act headed ‘Controllership and
Receivership’. They are concerned with the conduct of the licensee as well as ‘any
affiliate, subsidiary or associated person’ and contain no requirement that the
licensee be given notice of a decision or an opportunity to respond to it.

[95] Whilst there is some element of overlap, the power to revoke under each
of these sections arises in different circumstances. Section 10 is not directly
concerned with the grave issues of unsafe and unsound practises and potential or
actual insolvency which give rise to the powers to revoke under ss. 33 and 36.

[96] Importantly, whilst under ss. 10 and 33 the NRBT has a discretion

whether to exercise its powers, under s. 36 the NRBT is given no discretion but is

&]

obligated to act where any of the circumstances set out under subsections (a)
through (e) has arisen. It provides:

the Reserve Bank shall exercise one or more of the powers specified in
section 37.

[97] Recognition of these differences between ss. 10, 33 and 36 immediately
undermines PICB’s submission that all three sections must be read consistently
compelling the implication of a notice requirement into ss. 33 and 36.

[98] I accept the submissions of Mr. Waalkens that the absence of any notice
requirement under s. 36 is plainly because the legislature has recognised that the
circumstances giving rise to the power to revoke under that provision places the
NRBT in a position where it must act expeditiously to protect the interests of
clients, investors and depositors pursuant to the NRBT’s statutory duty arising
under s. 15(1). It also recognises that even a 10 day notice period might in some
circumstances place those persons’ interests in unnecessary jeopardy. It would
therefore defeat the purpose of s. 36 to imply into it a notice requirement.

[99] PICB’s submission faces the obvious difficulty that s 10(2) permits
revocation without notice. It contains the proviso ‘subject to section 37 a licence
may be revoked without notice’. Whilst one could be critical of the drafters, insofar
as it is s. 36 and not s. 37 that contains the instruction to revoke, the effect of the
proviso is palpable clearly. As a matter of construction a proviso will operate to
qualify that which proceeds it so as to make the preceding provision of an
enactment subject to its words. The proviso in s. 10(2) was intended to make clear
that the power to revoke under ss. 36 and 37 was not subject to a requirement to
give prior notice.
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[100] To interpret the proviso in the manner that PICB contends for would
render it redundant and offend against the principle that the Court, when construing
a statutory provision, must strive to give meaning to every word of the provision.
The Court is not to readily find that words in a statute are superfluous, void,
insignificant, or mean something other than what they clearly say.

[101] | do not see any merit in the argument advanced by PICB that the proviso
is intended to only apply if a directive had first been given to the licensee under s.
37(1) which had not been complied with. That is not what the proviso says. The
interpretation requires one to read additional and unnecessary words into the
proviso so as to allow for the very construction that the proviso was enacted to
avoid.

[102] There is no merit either in the submission that the interpretation PICB
advances should be adopted as congruent with the common law right to notice and
a fair hearing. The rules of natural of justice at common law do not apply when
plainly excluded by the terms of a statute, as is the case here.

[103] It follows that PICB’s assertion that NRBT was required to give prior
notice of its intention to revoke PICB’s licence is misconceived and | reject it.

Discretion

[104] Had | found that the revocation notice was invalid on the ground
advanced by PICB | would not have granted it any relief. The granting of a
remedy in proceedings for review is discretionary. | have said on a number of prior
occasions that if a substantial breach of law is established a remedy should
generally be granted. | am not resiling from that principle.

[105] However, circumstances where a remedy may be refused in the exercise
of discretion, include where despite some breach of the law the outcome of the
case was inevitable or the granting of a remedy would serve no useful purpose (P
A Joseph ‘Constitutional and Administrative Law in New Zealand’ 4" Ed at 1200-
1203). Both circumstances apply in this case.

[106] PICB had since it was licenced failed to comply with the requirements of
the Act, NRBT directives and prudential statements. Mr. Kioa said, and it was not
disputed, that no other bank has ever presented the NRBT with the problems and
challenges as those presented by PICB.
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[107] The notice of revocation set out specific grounds for the NRBT decision
to revoke PICB’s licence. The matters listed had been the subject of the NRBT
letter to PICB of 2 April 2015, giving it a final opportunity to meet the conditions
of its licence and, as the revocation notice records, in 14 months PICB had:

@ Failed to honour is business plan;

(b) Failed to have its accounts audited;

(c) Failed to provide accurate and reliable reports to the NRBT; and
(d) Continued to incur losses (and | would add, failed to attract

further capital).

[108] There is absolutely no prospect that PICB would have been able to
comply with its obligations and thereby avoided revocation of its licence had it
been given 10 days’ notice.

[109]  Furthermore, it was accepted by PICB on a number of occasions that a
failure to recapitalise would result in the revocation of its licence and/or undermine
its ability to continue as a going concern. It was not able to recapitalise and there is
no suggestion that it is now in a position to do so. There is also no evidence that
PICB has any funds available to operate as a bank in the Kingdom. The minimum
capital that is required to obtain a licence to operate as a financial institution under
the Act is TOP$2M (s. 12(2)) but the NRBT has indicated that it would require a
higher amount given PICB’s financial history (s. 12(3).

[110] In addition, PICB has never provided any audited accounts for the years
ending 2015 or 2016 and has not operated as a licensed financial institution for two
years. It is not realistic to think it could now remedy its breaches of the Act and
successfully resume operations in the Kingdom. It is no answer for PICB to argue
that it has been put in this position by the NRBT’s revocation of its licence.
Following the revocation the PICB applied for interim relief but withdrew that
application prior to the hearing.

The name restriction.

[111]  Section 4(1) of the Act provides that the word ‘Bank’ shall be used only
by a bank licenced under the Act. PICB is no longer licenced under the Act but
continues to use the work ‘Bank’ in its name.
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[112] The NRBT has sought an order that PICB desist from the use of the word
Bank in its name. Mr. Tu’utafaiva had no instructions upon which he could
advance an argument that such an order is not appropriate. | can see no reason why
the order sought by the NRBT should not be granted.

Result
[113] PICB’s claim is dismissed.

[114] There shall be an order that PICB is to forthwith change its name to
remove from it the word ‘Bank’.

[116] The NRBT is entitled to its costs to be fixed by the Registrar if not agreed.
| direct the Registrar that the NRBT’s costs are to be paid to the extent possible
from the funds deposited by PICB as security for costs Should there be a balance
after payment of the NRBT’s costs that should be refunded to PICB.



250 Police v Talamai [2018] Tonga LR

Police v Talamai

Supreme Court, Nuku’alofa
Cato J
AM 7/2018

13 July 2018

Criminal law — freedom from second trial under cl 12 of
Constitution — mere dismissal without full trial is no bar to
another prosecution — duty of Magistrate with paper committals

Constitution — clause 12 meaning

The Magistrate struck out an information of armed robbery, firstly because the
prosecution was not ready for trial after 7 months delay. Later after a preliminary
trial on the papers the Magistrate dismissed the information because of insufficient
evidence. This dismissal came before the Supreme Court on appeal. The defence
raised the point that a new proceeding for the same offence is contrary to clause 12
of the Constitution that says, “No one shall be tried again for any offence for which
he has already been tried whether he was acquitted or convicted”.

Held
The Magistrate was in error and the accused is committed for trial.

2. The dismissal of an information, which has not involved a trial on the
merits, but is only a discharge pursuant to a preliminary inquiry, does not
constitute a bar to the prosecution commencing afresh.

3. With paper committals the Magistrate himself should not attempt to
evaluate the evidence — it is sufficient for the prosecution to show
evidence that could, at its highest, allow a properly directed jury to
convict.

Cases considered

R v Johnston [1959] NZLR 271

Bosch v MOT [1979] 1 NZLR 502

Grassby v The Queen (1989) 168 CLR 1

Police v Hala’ufia and others AM 08/2013 5th July 2013
Edwards v The Queen (1993) 178 CLR 193
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Statute considered
Constitution cl. 12

Counsel for the Appellant : Mr. ‘Aho
Counsel for the Respondent : Mr. Tu’utafaiva

JUDGMENT

1. This was a Crown Appeal against a decision of Principal Magistrate Mafi
dismissing information of armed robbery against the Respondent at the end of a
preliminary hearing on the 9th April 2018. The Learned Magistrate had dismissed
the information for lack of sufficiency in the evidence. A preliminary objection had
been raised by Mr. Tu’utafaiva that the Magistrate had already struck out an earlier
summons on the 28th January 2018, after the Appellant had failed to provide
documents by that date pursuant to an order of the Magistrate and after a delay of
about 7 months in providing the documentation. He submitted that to recommence
proceedings was a violation of clause 12 of the Constitution which provides:

“No one shall be tried again for any offence for which he has already been
tried whether he was acquitted or convicted.”.

2. The dismissal of an information, however, which has not involved a trial
on the merits, but is only a discharge pursuant to a preliminary inquiry, does not
constitute a bar to the prosecution commencing afresh so long as there is no time
limitation on prosecution. Issue estoppel does not arise from such a discharge. Nor
in my view can it be said there has been any violation of the Constitution because
there has been no acquittal. All that happened here was that the information was
dismissed because of the Prosecution’s failure to abide by the Magistrate’s order.
Even if an accused was discharged for lack of sufficiency in the prosecution case
and the accused discharged at the preliminary hearing that discharge is not an
acquittal. R v Johnston [1959] NZLR 271, Bosch v MOT [1979] 1 NZLR 502. In
New South Wales, ex officio indictments can be laid by the prosecution after a
magistrate has discharged a defendant, although this should not be lightly taken
because the committal process was said to act as a sieve against unwarranted
prosecution Grassby v The Queen (1989) 168 CLR 1 at 14-15 per Dawson J. A
similar procedure is available in New Zealand under section 347 of the Crimes Act,
where leave to proceed is required to file the indictment, although leave will not
normally be given if it has followed a discharge at a preliminary hearing Daemar v
Gilliand [1981] 1 NZLR 61. A discharge at a preliminary hearing or inquiry is not,
however, a bar or estoppel for further prosecution.
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3. In Tonga, under legislation passed in 2012 which | discussed in Police v
Hala’ufia and others AM 08/2013 5th July 2013, committal proceedings became
paper committals only with the consequence that, under the new procedure,
witnesses will not be called and there can be no assessment of the weight of the
evidence or sufficiency in that sense which arises when witnesses give their
evidence at trial. This raises the point of this important Crown appeal on
procedure. The Crown submitted that, on the charge of armed robbery, the
Magistrate should not have discharged the Respondent because there were two
Crown witnesses who were Police officers who knew the Respondent, also at the
time a serving Police officer, and saw him inside what was later identified as a
getaway car near the scene of the robbery shortly before it occurred. The
Respondent, in a record of interview, denied being in the car. One of the other
defendants who was in the car in his record of interview had asserted that the
Respondent was not present. On the basis of this evidence, the Magistrate declined
to commit the Respondent for trial for insufficiency.

4. The test for sufficiency as | explained in Police v Hala ufia and others,
was whether the evidence called by the prosecution reached the threshold of; at its
highest, would allow a properly directed jury could convict. If there is evidence of
this quality then the case should be committed; Galbraith (1981) 73 Cr App R 124.
The Magistrate himself should not attempt to evaluate the evidence and, indeed,
cannot do so in the absence of the witnesses being called to give their evidence
with their reliability assessed after cross-examination and considered with all the
other evidence adduced. Here, the witnesses whose evidence placed the accused at
the scene knew the accused as a fellow Police officer. If their evidence at trial were
accepted by the trier of fact as reliable, then the Respondent’s denial of being
present could be regarded as a lie and if found to be made deliberately to avoid his
presence at the scene of the robbery, a lie as to opportunity. A circumstantial item
of evidence pointing to consciousness of guilt could be advanced in support of the
Crown’s case that he was present other than for some innocent reason. In order to
qualify as an item of evidence based on a deliberate lie, the factors mentioned in
Edwards v The Queen (1993) 178 CLR 193 would have to be satisfied. This can
only be made after a trial assessment of the evidence. Similarly, assuming it is
admissible in favour of the Respondent, the out of court assertion of a co-accused
that the Respondent was not present can only be evaluated at trial. | have
considered all that Mr. Tu’utafaiva has had to say in his written memorandum but
whether any alibi can be maintained for example is an issue for trial assessment.

5. In my view, Mr. ‘Aho was correct in his submission that the Learned
Principal Magistrate had wrongly discharged the accused. For the reasons | have
given, | consider that the Magistrate erred in not committing the Respondent for
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trial and in my view; he ought to have done so following the approach in Galbraith.
I do not propose to remit the matter back to the Magistrate but | exercise my power
under section 80 of the Magistrates’ Court Act and commit the Respondent for trial
in this Court, on an appropriate date to be fixed.

6. I have informed his counsel, Mr. Tu’utafaiva that he is to appear for

arraignment next Monday 16" July, 2018 at 9am. The Crown is to ensure the case

for the Respondent’s arraignment is ready for his case to proceed in this Court on

the 16™ July, 2018. The Respondent is to be placed on the no flight list and is to

have bail on terms set originally in the Magistrates Court pending his appearance
on the 16™ July, 2018.
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Faka’osi and Ors v Hakeai and Minister of Lands

Land Court, Nuku’alofa
President Paulsen
LA 29/2017

13 July 2018

Land law — allotment holder tries to specify how his surrendered
lots are to be granted by the Minister — Minister splits land
between claimants — lessee claims right to be heard — technical
breach of procedural step does not necessarily mean invalidity —
lease invalid if lessor had no title

Vili was the holder of Toto’ea, a tax allotment in the Crown estate, and a town
allotment known as Fangavale. In 1991 Vili surrendered his allotments intending
them for Sika. Sika and the first defendant (Siaosi, the heir) both claimed Vili’s
allotments.

The Minister granted the allotments to Siaosi and then to Sika. By order of the
Court of Appeal the respective claims were referred back to the Minister for
reconsideration. The Minister made a decision that Toto’ea should be divided
equally between Sika and Siaosi. Sika was to have the first choice of the land he
wanted. When he did not hear from Sika for some years, the Minister granted
Fangafale to Sika and granted half of Toto’ea to Siaosi. Sika died in 2016.

Sika’s widow argues that the Minister was not entitled to subdivide Toto’ea and
was required to grant it to Sika (and after his death to her as widow) in accordance
with Vili’s wishes. In the alternative, she argues that Sika was deprived of his right
to choose what land he wanted.

The second plaintiff (Lemona) is Sika’s daughter and argues that she was granted a
lease of six acres of Toto’ea by Sika (albeit that the lease is unregistered) and that
she should have been heard before the grant was made to Siaosi. In the event that
Siaosi’s grant is upheld she seeks an order that it be subject to her lease.

Siaosi argues that the widow has no standing to bring this action as Sika was never
the ‘lawful male holder’ of Toto’ea, for the purposes of s. 80 of the Land Act and
accordingly she cannot claim Toto’ea as his widow.

Held

1. As Sika was not at his death the lawful holder of Toto’ea, his widow is
not entitled to claim a life estate in the allotment under s. 80 as widow.
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The wishes of a surrendering landholder are not binding on the Minister.
Here Vili had no heir, so upon surrender Toto’ea reverted to the Crown
and was available to be granted by the Minister to any eligible Tongan
male.

The lease Sika relies upon was granted by Sika but Sika was never the
registered holder of Toto’ea and could not grant a valid lease under s. 56

of the Land Act.

Cases Considered

Taufa v Tahaafe [2015] Tonga LR 104

Mokofisi v Minster of Lands [2014] Tonga LR 267

Mangisi v Koloamatangi (Unreported, Court of Appeal, 23 July
1999)

Nuku v Luani [2017] Tonga LR 366

Kaufusi v Kaufusi [1998] Tonga LR 173

Maamakalafi & Anor v Finau [2004] Tonga LR 218

Finau v Minster of Lands [2012] Tonga LR 127 (CA)

Folau v Taione Ors [2016] Tonga LR 189

Lopeti v Lopeti & Ors 2017 TLR 419 and Unreported Court of
Appeal, 26 March 2018, AC 15 of 2017

Statute considered

[&]

Land Act s 80, 72,73,54, 53, 56, 126

Counsel for the plaintiffs: : Mr. S. Fonua
Counsel for the first defendant : Mr. S. Tu’utafaiva
Counsel for the second defendant : Mr. ‘A. Kefu SC

JUDGMENT

The positions of the parties

[1] This action is primarily concerned with a tax allotment known as Toto’ea.
Viliami Hala Mosese (Vili) was the holder of Toto’ea, which was in the Crown
estate, and a town allotment known as Fangavale. In 1991 Vili surrendered his
allotments intending them for Sione Sika Manuao Faka’osi (Sika). Sika and the
first defendant (Siaosi) both claimed Vili’s allotments. The Minister granted the
allotments to Siaosi and then to Sika. Following a decision of the Court of Appeal
(Hakeai v Minister of Lands & Ors [1996] Tonga LR 142) the respective claims
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were referred back to the Minister for reconsideration. The Minister made a
decision that Toto’ea should be divided equally between Sika and Siaosi. Sika was
to have the first choice of the land he wanted. Having not heard from Sika for some
years, the Minister granted half of Toto’ea to Siaosi and a deed of grant was issued
to him in 2014. Sika died in 2016.

[2] The first plaintiff (Temaleti) is Sika’s widow and the second plaintiff
(Lemona) is his daughter. Temaleti argues that the Minister was not entitled to
subdivide Toto’ea and was required to grant it to Sika in accordance with Vili’s
wishes. She seeks the cancellation of Siaosi’s deed of grant and the posthumous
registration of Toto’ea in Sika’s name and then to her as her widow’s estate.

[3] In the alternative, Temaleti argues that Sika was deprived of his right to
choose what land he wanted. On this basis she seeks the cancellation of Siaosi’s
deed of grant and the posthumous registration of that land in Sika’s name and then
to her as her widow’s estate.

[4] Lemona argues that she was granted a lease of six acres of Toto’ea by
Sika (albeit that the lease is unregistered) and that she should have been heard
before the grant was made to Siaosi. In the event that Siaosi’s grant is upheld she
seeks an order that it be subject to her lease.

[5] Both Siaosi and the Minister reject all of the matters advanced by
Temaleti and Lemona. Siaosi also argues that Temaleti has no standing to bring
this action as Sika was never the ‘lawful male holder’ of Toto’ea for the purposes
of s. 80 of the Land Act and accordingly Temaleti cannot claim Toto’ea as his
widow.

The facts

[6] I heard evidence concerning the development of Fangavale, the care
provided by Sika and Temaleti to Vili over the years up to his death and the plans
that Lemona and others had for the development of Toto’ea. | do not recount this
evidence because, whilst helpful as background, it is not directly relevant to any
issue that I must decide.

[7] The facts up to the time of the ruling by the Court of Appeal in Hakeai v
Minister of Lands & Ors can be taken from that Court’s judgment as follows:

..the holder [Vili] who surrendered was unmarried and without children.
Had he died at the date of the surrender, his heir would have been his first
cousin Hala Hakeai, the father of [Siaosi], but for a circumstance that
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would have raised a complete bar against the cousin inheriting. That was
the fact that Hala already held town and tax allotments...

Consequently, it is quite clear that in this case the surrender of the
allotments could not lead to Hala taking them. In the particular
circumstances, it is conceded, the result is that the line of inheritance
came to an end upon the surrender, and the allotments reverted to the
Crown.

The land, having reverted to the Crown, was available to be granted a
fresh. That was the purpose of the surrender, for the holder wished to
enable [Sika] to obtain a grant. But before any steps had been taken to that
end, [Siaosi], or his father on his behalf, lodged an informal application,
upon which a purported registration of a grant was made in favour of
[Siaosi]. However, there was no actual deed of grant. It was conceded that
the informal application did not comply with the requirements for a valid
application.

Upon the miscarriage of the intention of the surrender becoming known,
and within some 15 days, the Minister of Lands cancelled the registration
in favour of [Siaosi], and registered [Sika] as the holder of the allotments.
Neither when [Siaosi] was registered was notice first given to [Sika], nor
when the cancellation was effected was notice first given to [Siaosi]. Nor
was [Siaosi] given any opportunity to make a submission before [Sika] in
his turn became registered as the holder of the allotments.

The Court of Appeal held that the Minister had not observed the

requirements of natural justice in failing to give Sika an opportunity to be heard
when granting the land to Siaosi and made the same mistake again when cancelling
Siaosi’s registration without ensuring that both sides were first heard and given an
opportunity to put their point of view before a decision was made. Sika’s
registrations were cancelled and the competing applications of Sika and Siaosi
were referred back to the Minister:

...to enable the appropriate decision to be made after a consideration of
the contentions of both sides. It should be made clear that this order does
not imply that one side or the other should receive a grant, but only that
the failure of the Minister to allow natural justice to either party vitiated
his decisions. They must be considered again.
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[9] The matter was not followed up promptly by the Minister nor were Sika’s
registrations noted as cancelled in the Ministry’s records. The Minister wrote to
Siaosi and Sika on 13 November 2000 asking them to make contact with him so
that a decision could be made in relation to the allotments. There is a note on the
Ministry’s file that there had been no response from Sika to that letter and that Sika
was living in New Zealand. There was subsequently a meeting of the parties with
the Minister in 2002 when the Minister unsuccessfully sought to broker a
compromise. There was also correspondence sent to the Minister by or on behalf of
both Siaosi and Sika during 2002 and 2003. No decision was made by the Minister.

[10] On 8 March 2007, a meeting was arranged for the parties with the
Minister but it was postponed because Sika was not present. A meeting was held
on 13 April 2007 at which Siaosi and Sika, and others including Temaleti, were
present and Sika and Siaosi were given an opportunity to be heard in relation to
their respective claims. The Minister noted that it was clear to him that the parties
would not agree and that the decision was a difficult one. He said he would give a
decision in writing the next week as he was aware that Sika and Temaleti might not
be in Tonga when the decision was made. They were then living in New Zealand
although their home at Fangavale was occupied by them from time to time and by
relatives.

[11] On 13 July 2007, the Minster issued his written decision. He decided that
Fangavale would be granted to Sika. As far as Toto’ea was concerned, the Minister
decided that it would be halved and that Sika and Siaosi would each get 4a Or
21.15p of land. The Minister also decided that Sika ‘will first elect which part or
side he will get...’. There is an issue, to which I will return, whether the Minister’s
letter was received by Sika.

[12] Temaleti and Lemona said that at various times they went to the Ministry
of Lands to check on the registration of Toto’ea and were told that it was registered
in Sika’s name.

[13] In late 2009, Lemona applied for a lease from Sika of six acres of Toto’ea
intending that she, her husband and brother would use it for a poultry farm. The
lease application was not produced but Cabinet gave its approval on 13 October
2010 to a 20 year lease from Sika to Lemona for farming purposes. This was
clearly an error as Sika was not the registered holder of Toto’ea. The lease was
never registered and the land has not been used for a poultry farm.

[14] In a letter of 15 May 2009, Siaosi wrote to the Minister stating that too
much time had passed since Sika was asked to choose his land. Siaosi asked the
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Minister to allow him to choose the land he wanted. Siaosi submitted his
application for the land on 12 January 2010 and the Minister granted Siaosi’s
application on 1 February 2010. In a Savingram of that date the Minister ordered
the survey and subdivision of Toto’ea.

[15] It appears that Sika learned of Siaosi’s grant when Siaosi ordered workers
from Toto’ea. Sika and Temaleti then wrote to the Minister on 20 March 2010
expressing their dissatisfaction, asking for a meeting with the Minister and
requesting that he stop any further work so that they could take the matter to Court.

[16] Sika and Temaleti met with the Minister on 26 March 2010 and following
the meeting Sika wrote to the Minister by letter dated 9 April 2010 setting out his
case based on legal advice that he had received. Sika denied receiving the
Minister’s letter of 13 July 2007 until he was given it at the meeting of 26 March
2010. He said that he did not accept the Minister’s decision of 13 July 2007 and
that Siaosi had no entitlement to Toto’ea. He made it clear that under no
circumstances would he accept the Minister’s decision, which he described as
unlawful. He required the Minster to ‘return my land because it was registered to
me lawfully’ (despite the Court of Appeal’s ruling to the contrary).

[17] Sika and Temaleti had another meeting with the Minister on or around 21
April 2010. Temaleti said that during this meeting the Minister apologised and said
that he had not been fully briefed by his staff. She said the Minister asked Mr. Uele
if he could cancel the letter the Minister had written to halve the land and told Sika
and Temaleti that the land would not be subdivided and that ‘you have your land’.

[18] I do not accept Temaleti’s evidence about what the Minister said at the
meeting of 21 April 2010. Temaleti said nothing about this in her written brief of
evidence and it was prepared with the assistance of very experienced Counsel. In
addition, the Minister was well aware of the facts of the case before he made his
decision to make the grant to Siaosi. Mr. Uele denied any knowledge of a meeting
where the Minister directed that his decision was to be cancelled and | prefer Mr.
Uele’s evidence. Furthermore, the Minister did not in fact take any steps to cancel
Siaosi’s grant and went ahead and registered it.

[19] On 2 April 2014, Siaosi was issued with his deed of grant (406/74).
According to Temaleti, Sika was aware of this as Siaosi again took steps to remove
workers from the land.

[20] Sika died on 8 January 2016. These proceedings were issued only after
his death.
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Discussion

The threshold question

[21] I will deal first with what Mr. Tu’utafaiva described as the ‘threshold
question” concerning the standing of Temaleti to claim Toto’ea as Sika’s widow.
Temaleti’s claim must be founded upon s. 80 of the Land Act which provides:

Widow entitled to life estate

On the death of the lawful male holder of any tax or town allotment his
widow shall be entitled to a life estate in such allotment which estate shall
terminate on her remarriage or upon proof in legal proceedings (as
provided by section 81) of her having committed fornication or adultery:

Provided always that the failure of the deceased lawful male holder of any
tax or town allotment to register the same under the provision of Division
Il of Part VIII of this Act shall not of itself be a bar to the grant to his
widow of a life estate under this section, and that provided the Minister of
Lands is satisfied upon enquiry that the deceased person was the lawful
holder of the said allotment it shall be lawful for him to effect posthumous
registration at the request of the widow.

[22] Mr. Tu’utafaiva submits that there is no definition of ‘lawful male holder’
or ‘male holder’ in the Land Act. He argues that to be a lawful male holder for the
purposes of s. 80 the allotment in question must have been granted by the Minister
to the deceased husband at the date of his death. This interpretation was consistent,
he contends, with the purpose of s. 80 to protect a widow’s life interest in land if
her deceased husband has failed to register his allotment despite being the lawful
holder of it.

[23] The terms ‘landholder’ or ‘holder’ are defined in s. 2 of the Land Act, as
follows:

“landholder” or “holder” means —

(a) as regards Crown Land the Minister of Lands;

(b) any Tongan subject holding an hereditary estate (tofia), a tax allotment
(api tukuhau) or town allotment (api kolo);

(c) any Tongan subject claiming to be interested in land which he is
legally capable to hold,;
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(d) any trustee duly appointed by the King, the Minister, or the Court on
behalf of any person entitled to succeed to any land on reaching the lawful
age of succession in respect of such land,;

(e) any person appointed as or acting as trustee or representative for any
person beneficially entitled to any land or interest in land;

(f) any person who claims to be entitled to any land or interest in land
whether in actual possession or occupation or otherwise.

[24] I begin from the position that it is arguable that paragraphs (a), (b), (c) and
(f) could have relevance in this case.

[25] The definitions of ‘landholder’ and ‘holder’ apply ‘unless the context
otherwise requires’ (s.2 of Land Act) so that in Taufa v Tahaafe [2015] Tonga LR
104 the Court of Appeal held that in the context of the whole Act paragraph (f) of
the definition of landholder was not apt to describe a holder under s. 82 of the Act.

[26] Section 4 of the Land Act provides that the interest of the holder of a
hereditary estate, tax allotment or town allotment is ‘a life interest subject to the
prescribed conditions’. Section 5 provides that holdings are hereditary according to
the prescribed conditions of succession.

[27] It is apparent from the opening words of s. 80 (‘On the death...”) that
whether a deceased was the ‘lawful male holder’ of land is to be determined at the
date of his death and not at any other time.

[28] It is also the case that for the purposes of the succession provisions
contained in Part IV Division VII of the Land Act there can be only one lawful
holder at any one time. Mokofisi [2014] Tonga LR 267 concerned the proviso to s.
82 of the Land Act, which for all material purposes is in the same terms as the
proviso to s. 80. The proviso was held to be intended to protect an heir of a
deceased male holder if the latter failed to register his allotment under Division Il
of Part VIII of the Act. The proviso to s. 80 protects a widow in the same
circumstances.

[29] Relevantly for present purposes, the Court of Appeal held in Mokofisi, at

paragraphs [22] and [24]:

[22] We have not overlooked the definition of holder in s.2 which applies
unless the context otherwise requires. The definition includes in paragraph
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(c) “any Tongan subject claiming to be interested in land which he is
legally capable to hold.”

[24] We are inclined to the view that the context requires there to be only
one “holder” as defined at any given time. On that basis the grandfather
ceased to be “the holder” of these allotments at the latest on 1 August
1929, when “Olive Tonga became the registered holder. Accordingly,
when the grandfather died he was not “the deceased lawful male holder”
of the allotments for the purposes of the proviso, and the appellant’s claim
fails for that reason also.

[30] Given the similar wordings of ss. 80 and 82, which appear in the same
Part and Division of the Act concerned with the devolution of allotments, it must
be the case that there can be only one holder (and one lawful holder) under s. 80.
My conclusion is supported by the use of the definite article ‘the’ (not the
indefinite articles ‘a’ or ‘an’) when referring to the lawful male holder throughout
s. 80.

[31] Section 80 was discussed by the Court of Appeal in Mangisi v
Koloamatangi (Unreported, Court of Appeal, 23 July 1999, Burchett, Tompkins
and Beaumont JJ) where it was held:

That the rights the widow obtained under s.80 of the Land Act could not
be greater than those of her deceased husband, through whom she
obtained them. As Martin CJ said in Matavalea v Uata....a very similar
case:

“[S]he took only what her late husband held at the date of his death;
subject to any matters which affected the land then.

[32] Sika was never the lawful male holder of Toto’ea. Assuming for present
purposes, as Temaleti now contends, that the Minister’s decision of 13 July 2007
and Siaosi’s grant were invalid (which I do not accept for the reasons that follow),
Sika and Siaosi were both in exactly the same position as regards Toto’ea. They
were both claiming the land but neither could be said to have a greater entitlement
to it as a matter of law. The position would be that Toto’ea had reverted to Crown
following Vili’s surrender and pending his further decision the Minister of Lands
was the holder under paragraph (a) of the definition of landholder in s. 2 of the Act.
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[33] Whilst Sika and Siaosi had made competing applications for Toto’ea that
did not make them landholders or holders notwithstanding subparagraphs (c) and
(f) of the definition in s. 2 of the Land Act. First, as | have noted above for the
purposes of ss. 80 and 82 there can only be one holder (Mokofisi). Secondly, and in
accordance with Taufa v Tahaafe those paragraphs are general ones not apt to
describe a holder under ss. 80 and 82.

[34] As Sika was not at his death the lawful holder of Toto’ea, Temaleti is not
entitled to request the Minister to effect posthumous registration or to claim a life
estate in the allotment under s. 80 as widow. On this basis her claim must fail.

[35] It should not be thought that | accept Mr. Tu’utafaiva’s submission that to
be a lawful male holder for the purposes of s. 80 the allotment in question must
have been granted by the Minister to the deceased husband at the date of his death.
It appears to me that a deceased husband who has claimed land as heir under s. 82
in a timely manner is also a lawful male holder despite not being in receipt of a
grant by the Minister. This does not have any bearing on the result of this case.

The surrender argument
[36] Despite my finding above | will deal with the other arguments that have
been advanced by Temaleti. The first relates to section 54 of the Land Act.
[37] When Vili surrendered his allotments s. 54 of the Land Act read as
follows:
54 Surrender of allotments
Whenever the holder of a tax or town allotment desires to surrender such
allotment or any part thereof, it shall be lawful for such holder with the
consent of the Cabinet to surrender the said allotment or any part thereof
as aforesaid, and any allotment or any part thereof so surrendered shall,
subject to the provisions of this Act, immediately devolve upon the person
who would be the heir of the holder if such holder had died; and if there
be no person on whom the allotment or any part thereof can so devolve
the allotment or any part thereof if situate on Crown Land shall revert to
the Crown and if situate on an hereditary estate shall revert to the holder

thereof.

[38] Although s. 54 was amended in 1991 to add subparagraphs (2) and (3)
these additions do not affect my conclusions.
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[39] Temaleti’s principal argument is that the Minister was obligated to give
effect to Vili’s wishes and grant Toto’ea to Sika. Mr. Fonua submits that the
Minister was bound to give effect to the ‘desire’ of Viliami to grant his allotments
to Sika and as such could not subdivide Toto’ea or grant any portion of it to Siaosi.
| do not accept this submission. It is both contrary to authority and based on an
erroneous argument that a landholder’s surrender under s. 54 imposes upon the
Minister the obligations of a trustee to give effect to the landholder’s wishes.

[40] The wishes of a surrendering landholder are not binding on the Minister.
In a case such as this, where Vili had no heir, upon surrender Toto’ea reverted to
the Crown and was available to be granted by the Minister to any eligible Tongan
male applying for it in accordance with ss. 19(2) and 43 of the Land Act. The
decision as to whom the allotment would be granted is a matter for the Minister in
the exercise of his discretion.

[41] In Nuku v Luani & Ors [2017] Tonga LR 366 the Court of Appeal,
approving Hampton CJ in Sakalia v Vailea & Ors [1995] Tonga LR 130, 135, said
at [11]:

In any event Mr. Kava had no right either under ss. 72 and 73 or under s.
54 to bind the Minister to grant the surrendered Lot to the person he
nominated. Hampton CJ said in Sakalia v Vailea & ors [1995] Tonga LR
130. 135:

(d) The person surrendering...is not given power to impose conditions on
the surrender e.g. who should succeed him to the land; succession to the
land is determined by the law.

(e) The surrender of the land was complete when cabinet gave its consent
and the [former holder] has no more interest in the lands.

[42] The Land Court’s decision in Sakalia was confirmed on appeal and
followed in Kaufusi v Kaufusi [1998] Tonga LR 173 where the Court of Appeal
said:

As was pointed out in Vailea v Sakalia ‘there is not provision in the Land
Act for a person surrendering land to impose conditions to that surrender’.

[43] Mr. Fonua submitted that the use of the word ‘desire’ in s. 54 ‘clearly
indicates’ the intention of Parliament to widen the grounds or conditions upon
which the allotment holder can surrender his allotment. This submission is
unsupported by any authority and overlooks that the words of the section are
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‘desires to surrender’. Those words say nothing at all about the landholder’s wishes
other than to surrender the land. Once the landholder surrenders his land he has no
further interest in it.

The subdivision argument

[44] The second ground advanced by Temaleti relies upon s. 53(1) of the Land
Act which provides:

Whenever the Cabinet is satisfied that it is possible so to do the Minister
shall arrange for the subdivision of land into rectangular tax allotments
and if by reason of such subdivision the holder of a tax allotment is
deprived of the whole or part of his allotment he shall in addition to
receiving other land in lieu therefore be entitled to the produce of the
coconut trees growing on the land of which he has been deprived for
period not exceeding 6 years from the date on which he was deprived of
the whole or part of his tax allotment as aforesaid and the period for
which he shall be so entitled shall be determined by the Minister.

[45] Mr. Fonua submitted that under s. 53 the power to subdivide tax
allotments is vested only in Cabinet and the Minister’s decision to subdivide
Toto’ea was invalid and Toto’ea should be registered in its entirety in Temaleti as
widow.

[46] Section 53 is concerned with the creation of tax allotments by subdivision
from hereditary or the Crown estates. Toto’ea was first registered on 19 October
1920. There was no evidence of non-compliance with any equivalent provision to
s. 53 when it was created as a tax allotment. There is also no evidence of the
alleged non-compliance with s. 53 when it was subdivided on the direction of the
Minister in 2010 (assuming s. 53 applies). That is enough to dispose of this ground
but there is another reason why it must fail also.

[47] It does not follow that if the subdivision of Toto’ea was undertaken in
breach of s. 53 that the grant to Siaosi should be set aside, much less that the
Minister should now be ordered to effect registration of Toto’ea in Temaleti. The
infringement of a statutory provision regulating the performance of an official act
does not necessarily spell invalidity. Whether that is so or not will depend upon the
true construction of the Act.

[48] The test to be applied in such a case is whether it was the purpose of the
legislation that an act done in breach of the provision should be invalid. In
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determining this the Court must have regard to the language of the relevant
provision and the scope and object of the whole statute. (Project Blue Sky Inc v
Australian Broadcasting Authority (1998) 194 CLR 355, 388-391; Maamakalafi &
Anor v Finau [2004] Tonga LR 218 (CA), Supervisor of Election Ors v Sione
Tupounuia (Unreported Court of Appeal AC 32/2014, 24 November 2014, Scott P,
Salmon and Hansen JJ), Finau v Minster of Lands [2012] Tonga LR 127 (CA) and
Folau v Taione Ors [2016] Tonga LR 189).

[49] In Minister of Land v Finau it was held that it was not the intention of the
Legislature that if the Minister granted land without consulting the estate holder, as
is a requirement of the proviso to s. 8 of the Land Act, the grant was invalid.

[50] In Folau v Taione it was held that the making of a grant in breach of s. 50
of the Land Act did not result in the invalidity of the grant.

[51] Mr. Fonua made no submissions as to why a grant of a tax allotment that
just happened to have been created in breach of s. 53 should result in the invalidity
of the grant. | can see nothing to support such a contention and there are clear
indications to the contrary. First, s. 53 is not concerned with the validity of grants
of tax allotments. Secondly, the policy of the Land Act is that it is for the Minister
to make grants of land and in the absence of a clear indication to the contrary in the
Act it would cause great mischief if such grants could be set aside due to some
technical breach of a procedural step by the Minister. Thirdly, the language of s.
53, and in particular the words “Whenever the Cabinet is satisfied that it is possible
so to do ...” are ‘lacking in the degree of certainty to be expected if non-
compliance were intended to invalidate a grant’ (Finau at [33]).

The alleged breach of natural justice

[52] This ground rests upon the allegation that Sika never received the
Minister’s letter of 13 July 2007 and was deprived of his opportunity to make a
choice as to the land he wanted. As it is Temaleti that is challenging Siaosi’s grant
she has the burden to prove to the civil standard that the letter of 13 July 2007 was
not received by Sika.

[53] There is support for the contention that Sika did not receive the letter of
13 July 2007. Temaleti says Sika did not get the letter. There is also the absence of
any objection from Sika once the decision was issued. Then there is the content of
Sika’s letter to the Minister of 9 April 2010 in which he says he only received the
Minister’s decision on 26 March 2010.
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[54] Against that however, as | have noted earlier 1 have not been able to
accept that Temaleti’s evidence was correct on all matters. Then there is that at the
meeting of 13 April 2007 the Minister told Sika and Temaleti that he would issue a
written decision in a week. Mr. Uele says that the letter was sent for delivery to
Fangavale (albeit the delivery book cannot be found). Both Temaleti and Lemona
accepted that there were relatives living there at the time. Whilst it is unfortunate
that a record confirming delivery cannot be found it is important to note that the
Minister issued his decision in writing because Sika and Temaleti might have
returned to New Zealand and he was concerned that they get his decision. One can
expect he took reasonable efforts to ensure that they did. It is also the case that
there was never any enquiry of the Minister by Sika requesting a decision. Having
regard to the background, one would expect such an enquiry if no decision had
been received.

[55] The absence of any complaint from Sika following the decision must also
be weighed against the fact, that even though he undoubtedly learned of the
decision in March 2010, he took no court action to set it aside before his death in
2016.

[56] Important also is the matter of Lemona’s lease. If Sika did not receive the
Minister’s decision there would have been no reason for him to think that he had
any legal basis to grant Lemona her lease. That suggests to me that he was aware
of the Minister’s decision by at least 2009, which was before the grant was made to
Siaosi.

[57] When | weigh all the evidence in the balance Temaleti has not satisfied
me to the required standard that Sika did not receive the Minister’s decision of 13
July 2007 and this ground must fail also.

[58] If | had found that Sika did not receive the Minister’s letter | would not
have referred the matter back to the Minister for reconsideration in any event for
two reasons. First, | am satisfied that Sika would not have made a choice as to
which land he wanted as he would accept nothing other than all of Toto’ea. Sika’s
position in this regard was clearly set out in his correspondence to the Minister
both before and after the Minister’s decision. Secondly, it would be futile to refer
the matter back to the Minister as it is not now possible for Sika to make his choice
because he has died. The choice was his alone to make.

Lemona’s lease
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[59] Lemona’s claim that the Minister failed to ‘allow natural justice’ as he did
not give her the opportunity to be heard before making a decision to divide Toto’ea
cannot be correct. The Minister made his decision in 2007 and Lemona did not
apply for her lease until 2009.

[60] Lemona faces other insurmountable hurdles. The lease she relies upon
was granted by Sika but Sika was never the registered holder of Toto’ea and could
not grant a valid lease (s. 56 of the Land Act).

[61] Furthermore, a lease that is not registered is not effectual to pass or affect
any interest in land and cannot bind Siaosi. There is nothing to suggest Siaosi did
anything that would estop him from refusing to acknowledge Lemona’s lease.

[62] These points were recently made in Lopeti v Lopeti & Ors [2017] Tonga
LR 419 at [8] and [9] where the Court of Appeal said:

[7]....But, crucially, the right to grant a lease of a town or tax allotment is
restricted, under s.56, to a registered holder. (Although s.56 provides for a
grant by the registered holder, the lease is actually signed as lessor by the
Minister of Lands pursuant to cl.110 of the Constitution of Tonga and
5.19(3) of the Land Act as required by the prescribed Form of Lease No. 3
in Schedule IX of the Act, this being done with the agreement of the
holder of the allotment in his form of application for lease (Form No. 1)).

[8] Therefore someone who has not become registered as a holder cannot
grant a lease in terms of the Act. Furthermore, s.126 provides that no lease
until registered as prescribed in the Act is effectual to pass or affect any
interest in land.

[9] These provisions leave no room for the operation against a successor
in title to the allotment of any equivalent of the equitable lease familiar in
other jurisdictions, even where the successor has notice that an agreement
for a lease purports to have been made by the previous holder...

Result
[63] The plaintiffs’ claims are dismissed.
[64] Siaosi is entitled to costs to be fixed by the Registrar if not agreed.

[65] Finally I note that in the amended statement of claim Temaleti has sought
an order that Fangavale be posthumously registered in Sika’s name and then
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transferred to her as her widow’s estate. | heard nothing about this during the
hearing but if there are matters between Temaleti and the Minister that have not
been resolved by this judgment or by agreement. | reserve leave for either party to
apply for further orders.
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R v Kanongata’a

Supreme Court, Nuku’alofa
Cato J
CR 26/2018

17 July 2018

Criminal law — machete attack — self defence — principles
discussed

A machete attack was proven, but the accused says he was just earlier struck on the
head with an iron bar by the complainant. The accused says he went to Police with
a medical report but the Crown failed to refute that and to call a number of
witnesses, and the judge was left in doubt what really happened.

Held
Acquittal, the prosecution failed beyond reasonable doubt to negative self defence.

Cases considered

R v Orsai [2006] Tonga LR 169
Palmer v The Queen [1971] AC 814, at 831-2

Counsel for the Prosecution : Ms. Sikalu
Counsel for the Defendant : Mr. Tu’utafaiva

VERDICT

1. The accused stood trial before me as Judge alone on one count of causing
serious bodily harm contrary to sections 107(1)(2)(c) 4(a)(b) of the Criminal
Offences Act arising out of an incident that arose on the 11" September 2017 at
Hofoa where it was alleged he used a machete to hit ‘Amoni Pau’uvale’s hand
causing a deep laceration.

2. It was plain and not in dispute that the accused did with a machete strike
the hand of the complainant ‘Amoni Pau’uvale during the incident and I am
satisfied this plainly qualified as a wound. | am satisfied and it was not in dispute
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that this wound was caused by the complainant putting up his left hand in a
defensive manner to prevent the accused striking him with the machete.

3. Aside from this, however, | have not found a resolution of the case easy.
Part of the reason is the failure by the Crown to call a number of witnesses who
were present that night and were witness to the events. This may have been
because the Police failed to take statements from a number of potential witnesses
to events thereby restricting the prosecution case. Also | am left in doubt as to
whether prior to the wounding, the accused as he had alleged, did in fact suffer an
injury to the head from a steel bar carried at the time by the complainant, ‘Amoni
Pau’uvale. The accused said in re-examination by his counsel, Mr. Tu’utafaiva,
that he had taken a medical report to the Police at the time it seems he lodged a
complaint. The officer in charge was unable to confirm whether a complaint had
been laid and nor did the Crown adduce evidence to refute that a medical report
had been given to the Police by the accused. There was no Officer in charge in
court, during the trial, and this meant that the Prosecutor did not have access to this
information before the defence case was closed.

4. The complainant, ‘Amoni said that he had been playing cards late in the
evening with others who included his brother Solomone and Filipe Pau’uvale, Fine
Tau, and others when he heard noise from outside. He said he saw what appeared
to be his younger brother, Tuiano, in a fight around the road area. The group went
outside to assist Tuiano. The complainant said he saw his brother fighting with the
accused who lived across the road nearby and the accused’s brother Misi. He saw
others across the road at least one of whom was armed with a hoe. He said
somebody threw an iron pipe into the area which he picked up. Tuiano was
restrained and it seems that the fight broke up. The complainant, however, picked
up the bar and he pursued the accused and others across the road and into their
property. He said he chased them to scare them off with the pipe that was made out
of iron and was about two and a half feet in length. He said that the accused went
into an area the rear of his house and the complainant turned around and stood by a
motor vehicle. A short time later, he saw his brother, Filipe, appear, chased by the
accused who had a machete. He was positioned out of sight of the accused and, as
the accused and Filipe ran past, he tried to strike the accused’s machete. He
admitted that he connected with accused back and said that he did not know
whether he had hit his head. ‘Amoni said that the accused retaliated by bringing his
arm which was positioned upwards down and it connected with his left arm. He
admitted that he was still holding the bar with his right hand. He said he began to
feel a numbing sensation in his hand and took no further part in events being taken
to hospital for treatment where he remained for some time. He said to Mr.
Tu’utafaiva, when asked how the accused had reacted to being hit by him, that he
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realised someone was behind him so he turned around and swung the machete at
him with an overhead movement. He said that he moved his head up and the
accused struck his left hand.

5. The accused gave a different version of events. He said that he had been
hit with the pipe by the accused on his head after falling to the ground, having been
chased from the road area. He had got up and left the area and had picked up the
machete by the side of the back door of his home. He said that there were stones
thrown by members of the complainant’s group at the house and motor vehicle. He
had said to the interviewing officer, Detective Paea Penisoni, who also seems to
have been the officer in charge of the case, that he had hit him in defence because
if he hadn’t struck him with a machete they would have trashed our house. He
mentioned to the officer also that he was struck on the head prior to getting the
machete and had used his hand as a guard. His brother had also been struck with
something. Detective Penisoni confirmed that she had seen bruising on the accused
but that it looked like an old injury. I note, however, that the interview took place
about ten days after the incident. She confirmed that the accused had told her he
intended to possibly lay a complaint.

6. The accused admitted in evidence that he was drunk that night and was
angry that he and his brother had been injured. He called a witness who confirmed
that she had seen the incident. She had lived nearby. She saw the accused fall on
the ground and be hit by the complainant several times, and later saw him involved
with ‘Amoni when the accused used the machete and ‘Amoni blocked it with his
hand. She said the blow with the machete would have hit the complainant around
the bottom of his back and the complainant had put his hand around his back.
Later, she said the accused had come to her family for assistance and had been
taken to hospital by her and her mother. She said her mother and the accused’s
mother were friends and she had been recently asked by his mother to give
evidence. She said she had not discussed her evidence with the accused.

7. | observe that | was not very impressed with her evidence. | consider that,
although she may have been present she gave her evidence in a partisan way and,
whilst | did not dismiss her completely, | would not place much weight on her
evidence that the accused was hit on the head or of her observation of the striking
of ‘Amoni with the machete. She said she saw the complainant hit the accused on
the ground about 5 times when the accused said only twice. The version she gave
of the complainant being struck with the machete simply does not accord with
either the complainant’s or the accused’s version of events.
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8. As | have said, | would have welcomed evidence being given by others
for the prosecution, Tuiano being one and another Filipe who the accused is
alleged to have chased before using the machete to strike ‘Amoni. On the evidence,
| heard, however, | cannot dismiss the possibility that the accused was injured in
the head as he claims. There was evidence that he raised this with Detective
Penisoni. This issue should have been explored and, even at trial, it would not have
been too late to secure evidence from the hospital as to whether he has been a
patient as he claimed. Penisoni admitted that he had spoken to her about raising a
complaint about ‘Amoni. In these circumstances, | cannot eliminate the possibility
that the accused suffered an injury to the head prior to picking up the machete as he
and others returned from the road where the fighting had occurred to their property.

9. I remind myself that self-defence, which Mr. Tu’utafaiva relies on here,
requires a court to consider, as Ford J said in R v Orsai [2006] Tongan LR 169, to
three factors;

“First, what did the accused, from his point of view believe was
happening at the time; secondly, bearing that in mind he was acting from
his point of view to defend himself; and thirdly was the force used
reasonable given what the accused said was happening at the time.”

Ford J also said;

“Whether the accused thought it was reasonable was not in point. It was
for the Crown to prove that there was an absence of reasonable grounds
for the accused’s belief that the degree of force was necessary. It was
irrelevant who hit or started the aggression first. The relevant question
was whether the accused was defending himself.”.

10. I had occasion, as Mr. Tu’utafaiva and Ms. Sikalu pointed out to consider
this issue in R v Sio Vaka CR 90 of 2016, 13" June 2017, where | acquitted the
accused of manslaughter on the grounds of self-defence. In that case, | referred to
the observations of Lord Morris in Palmer v The Queen [1971] AC 814, at 831-2
where he states;

“If there has been attack so that defence is reasonably necessary it will be
recognized that a person defending himself cannot weigh to a nicety the
exact measure of his defensive action. If a jury thought that in a moment
of unexpected anguish a person attacked had only done what he honestly
and instinctively believed was necessary that would be most potent
evidence that only reasonable defensive action had been taken.”.
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11. In these dynamic, often quickly moving scenarios, it can be difficult for a
court to assess what was going through a person’s mind and whether a reaction to a
violent situation was a justifiable response. The accused deserves no praise for
picking up a machete, which | observed in Vaka, was to introduce a dangerous
dimension to an already volatile scene. | viewed with scepticism his statement to
the Police that he did this to save his home or at trial to save his sisters who were in
the house. I consider it possible he may, have chosen, however to arm himself with
a knife so as to scare his neighbours away from his property and that is why he
chased Filipe. It is, at the time, he used the machete to strike ‘Amoni, however, that
I must judge his actions and whether the Crown has negatived the plea of self-
defence. He stated in evidence to Mr. Tu’utafaiva that he was scared and if he had
not used the machete to strike out at ‘Amoni, ‘Amoni would have hit him with the
metal pipe and ended up by killing him. The Crown quite correctly challenged him
on that and drew his attention to what he had told Detective Penisoni that they
would break down his house. He then said, “I was scared ‘Amoni would hit me
again with the metal pipe and cause me harm.”.

12. | have already said, on the evidence | heard, | could not dismiss the
possibility the complainant had hit him earlier with the pipe. | also do not dismiss
entirely that in picking up the machete he was trying to drive his neighbours away.
I am left in a state of doubt as to his state of mind at the time he wielded the
machete and struck the hand of the complainant. | consider that the action of the
complainant in striking him, (although the accused said he did not connect), took
him by surprise as he chased Filipe and passed the vehicle and in reaction he may
have swung at or lashed out at ‘Amoni with the machete in defence. It is not clear
to me that what he did was in revenge at that moment and was an excessive action
particularly if, as he says, he had been hit by the complainant earlier in the head
whilst on the ground. In this regard, | paid some attention to the evidence of a
brother of ‘Amoni, Solomone, who said to the prosecutor in answer to a question to
demonstrate what he actually saw:

“Amoni hold up his hand like this and | could not know what he was
holding on his other hand but they were hitting each other.”.

13. In these circumstances, with both weapons capable of causing serious
harm, and for the reasons | have given | am unable to say the prosecution beyond a
reasonable doubt has negatived self-defence and | acquit the accused. He is
discharged.
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Prasad v Minister of Revenue and Customs

Supreme Court, Nuku’alofa
Paulsen LCJ
CV 59/2016

20 July 2018

Taxation — liability of directors for tax levied on their company —
application of ss. 29 and 15 of the RSAA

Practice and Procedure — abuse of process — parties required to
raise all issues and cannot bring further litigation that could
earlier have dealt with the issues

The Prasads owned Moapa (large grocery business) and Rampra, a supplier to
Moapa who were owed $3.5 million. To stave off the worst effects of a
forthcoming liquidation of Moapa (guilt in unlawful activity, debt of $11 million in
tax) and the cancellation of Moapa’s business licence, the Prasads signed
agreements with the defendant for —

(a) the sale of the grocery business,

(b) the assumption by the defendants of the large debt to Rampra, and

(c) the continued management of the business by the Prasads until the

debt was paid.
In earlier litigation the Court found a novation whereby the debt was no longer due
to Moapa but under the new implied agreement it was owed to Rampra.
Tax assessments were issued to Prasad for Moapa’s liability for 3 previous years of
$2.585m. Notices were issued that froze the accounts of Moapa and Prasad.

Held

1. The Prasads could have raised in earlier proceedings the issue of whether
they were taxpayers and to raise that issue in this fresh case is an abuse of
process.

2. The sale by Moapa had the effect of rendering it unable to pay its tax
liabilities and was an arrangement to which s 29 applied so as to make the
Prasads personally liable to the tax levied.

Cases considered
Henderson v Henderson [1843] EngR 917
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Broadspectrum (New Zealand) Limited v Nathan [2017] NZCA
434

Henderson v The Commissioner of Inland Revenue [2016] NZHC
1987

Ashton v Commissioner of Inland Revenue [1975] NZLR 717

Luna’eva Enterprises Limited v Rampra Investments Limited
(Unreported) CV 42/2015

Minister of Revenue and Customs v Prasad [2016] Tonga LR 379

Ringo Faoliu v Public Service Commission [2017] Tonga LR 463

Statute considered

8]

Revenue Services Administration Act ss 15, 19

Counsel for the plaintiffs : Mr. K. Crosland and Mr. W. Edwards
Counsel for the defendant : Mr. ‘A. Kefu) and Mr. S. Sisifa SC

JUDGMENT

The claim

[1] This litigation arises out of the sale of the business of Moapa Enterprises
Limited (Moapa), a company now in liquidation, to Luna’eva Enterprises Limited
following the cancellation of Moapa’s business licence in 2015.

[2] The Prasads, who were directors and shareholders of Moapa, are seeking
declarations challenging the issue by the Minister of Revenue and Customs (the
Minister) of recovery notices under s. 15 of the Revenue Services Administration
Act (RSAA) and their liability under s. 29 of the RSAA for the tax liabilities of
Moapa.

The course of this proceeding

[3] The action was heard on 9 April 2018. Mr. Prasad attended the hearing
and confirmed the contents of his written briefs of evidence and gave additional
viva voce evidence. A brief of evidence of Mr. Michael O’Shannassy for the
Minister was admitted into evidence by consent. Counsel then presented their
submissions.

[4] Following the hearing | discovered that the Prasads had not obtained leave
to commence this action as required by 0. 39 Rule 2 Supreme Court Rules. There
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were also legal issues that had not been addressed by Counsel and | offered
Counsel the opportunity to make further submissions.

[5] The Prasads then made an application for leave to commence this action
under 0.39. Further affidavits of Mr. and Mrs. Prasad were filed in relation to the
issues | had raised and Counsel filed further legal submissions. There was another
hearing on 11 July 2018 when Counsel spoke to their submissions.

[6] The Minister has not opposed the granting of leave under 0.39 or the
admission of the affidavits of Mr. and Mrs. Prasad and did not apply to cross
examine the Prasads on their affidavits. | admit the affidavits and have read them. |
will deal with the issue of leave later in the ruling.

The facts

[7] Moapa operated supermarkets. The Prasads were directors and
shareholders of Moapa.

[8] Rampra Investments Limited (Rampra) is a company incorporated in Fiji
and owned by Mrs. Prasad and a third party. Rampra was a supplier of goods to
Moapa.

[9] Moapa ceased trading in April 2015 upon the cancellation of its business
licence. Its licence was cancelled upon the ground that false information had been
provided in support of its application and specifically in relation to the fact of its
foreign ownership. Upon the cancellation of its business licence Moapa was unable
to trade. It was holding stock, including perishable stock, and other assets.

[10] Mr. Prasad prepared agreements for the sale by Moapa of its business,
assets and stock to Luna’eva Enterprises Limited (Luna’eva). Luna’eva was
owned by one of Moapa’s shareholders, ‘Etiluna Mafi, and his wife. The sale was
documented in a sale agreement and a management agreement. There was a third
agreement relating to certain tenancies that |1 do not need to refer to further. The
sale agreement and the management agreement were signed on 14 April 2015.

[11] The sale agreement was between Moapa, Luna’eva and the Prasads.
Under it Moapa sold to Luna’eva its business including stock, fixtures, fittings,
motor vehicles and goodwill. Luna’eva agreed to pay a purchase price of
TOP$750,000 of which TOP$650,000 was owing and was to be paid by four
instalments. Luna’eva also assumed the obligation to pay a debt of TOP$3.353m
owed by Moapa to Rampra. In schedule 1 of the sale agreement is a list of Moapa’s
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assets that were acquired by Luna’eva and their values totalling TOP$4.103m. The
schedule explicates that the purchase price of TOP$750,000 was the value of
Moapa’s assets less the debt owed to Rampra.

[12] The management agreement was between Luna’eva, Mr. Mafi, Rampra
and the Prasads’ son, Rulesh Prasad. The recitals record that Luna’eva had
acquired the business of Moapa and assumed the obligation to pay Rampra on a
condition that Rulesh Prasad (or his nominee) would have management control of
the business. The three purposes of the agreement were stated to be to; (1) ensure
Luna’eva paid Rampra the debt Luna’eva assumed from Moapa within 5 years; (2)
to train a nominee of Mr. Mafi to manage the business; and (3) for Rampra to
remain a major supplier of the business. The term of the management agreement
was five years or until Rampra was paid in full. Mr. Mafi was not to be involved in
the day-to-day operations of the business and other restrictions were placed on him
as a director. A management fee was payable to Rulesh Prasad (or his nominee).

[13] In other proceedings between the Prasads and Luna’eva (CV 42 of 2015)
it has been held that what was intended as between Moapa, Rampra and Luna’eva
was a novation whereby Moapa’s obligation to pay Rampra was discharged with
Luna’eva assuming the liability to pay Rampra on the terms contained in the
management agreement. Mr. Crosland accepted this analysis.

[14] The sale of Moapa’s business took place against a background of disputes
between Moapa and the Ministry over its tax liabilities including proceedings
before the Tax Tribunal and requests by the Ministry for financial and business
records relevant to the assessment of its tax liabilities in various years.

[15] The Ministry of Revenue and Customs was advised of the sale of Moapa’s
business on 14 April 2015. On both that and the following day the Ministry sent
Mr. Prasad four income tax assessments for Moapa for the period July 2011 to
June 2014 and a consumption tax assessment for Moapa for the period September
2007 to August 2010. The total amount assessed as payable was TOP $2.585m.

[16] Mr. Prasad filed objections to the amended assessments but he has not
pursued the objections. Mr. Crosland sought to cast doubt on the amended
assessments as containing obvious errors but for present purposes | must accept
them as correct (s.7 and 12 of the RSAA).

[17] At the time of the sale of its business to Luna’eva, Moapa was holding
TOP$2.640m of stock of which TOP$1.807m in value had been supplied by
Rampra. Rampra was Moapa’s largest creditor. The evidence was that the only
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other creditors were a supplier called Ampco that was owed USD$40,000
(approximately TOP$90,000) and the Minister for tax.

[18] On 15 April 2015, three notices were issued under s.15(3) of the RSAA
directed to the Westpac Bank of Tonga and the ANZ Bank and, additionally, to
Luna’eva. The notices effectively froze the bank accounts in the name of Moapa or
the Prasads up to the outstanding amount of Moapa’s tax liability. Luna’eva was
required to hold any payments to Moapa, again up to the outstanding amount of
Moapa’s tax liability. Mr. Prasad was served with copies of the notices.

[19] On 15 April 2015, Mr. Crosland, representing the Prasads, corresponded
with the Ministry disputing any liability on their part for any tax debt of Moapa. In
response he was advised of the Ministry’s position that the Prasads were personally
liable for Moapa’s tax debt under s. 29 of the RSAA. The Prasads did not invoke
the procedures under Part IV of the RSAA for challenging taxation decisions.

[20] In the ensuing months further notices were issued under s. 15(3) and
correspondence continued between the lawyers representing the Prasads and the
Ministry.

[21] On 30 September 2015, the Ministry had served on Mr. Prasad a
document entitled ‘Notice under s 29 of the [RSA Act]’ explaining why, in the
Ministry’s opinion, that section was applicable to render the Prasads liable for
Moapa’s taxation liabilities.

[22] Having taken possession of Moapa’s business Luna’eva decided that it
would not pay Rampra or otherwise perform the management agreement because,
amongst other things, it considered that the agreement was an illegal contract (s. 5
Business Licences Act 2002). There have been court proceedings between the
Prasads, Rampra and Luna’eva but Rampra and the Prasads have to date not been
successful in recovering payment from Luna’eva.

[23] As far as Moapa is concerned, in response to s. 15 notices issued to it by
the Minister Luna’eva has made payments of TOP$325,000. | understand, that a
further sum of around TOP$400,000 has been recovered by the Minister from
Moapa’s bank accounts.

[24] On 19 October 2015, the Prasads commenced proceedings in the Supreme
Court (CV 66 of 2015) in which they sought to impugn the decision of the Minister
to issue the s. 15 notices (or the notices themselves) and the s. 29 notice. The
Minister made an application to set aside the action on the basis that the Tax
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Tribunal had exclusive jurisdiction. That action was finally resolved in the Court of
Appeal in Minister of Revenue and Customs v Prasad [2016] Tonga LR 379 where
the Prasads’ action was dismissed as an abuse of process.

[25] In so far as the Prasads challenged the s. 15 notices, the Court of Appeal
held that the only available mechanism for them to do so was in Part IV of the
RSAA and not in civil proceedings before the Supreme Court. In relation to the
Prasads’ challenge to the s. 29 notice, the Court of Appeal held that the operation
of s. 29 is self-executing and does not give rise to any decision amenable to judicial
review.

[26] The genesis of this present proceeding is the Court of Appeal’s
observation that the Prasads’ liability under s. 29 could ‘probably’ be challenged
by way of an action seeking declaratory relief, subject to the operation of 0. 39
Supreme Court Rules. Taking their lead from the Court of Appeal’s remarks, the
Prasads commenced this action.

[27] On 4 May 2016, Moapa was put into liquidation by the Supreme Court on
the application of the Prasads.

Failure to obtain leave under 0. 39.

[28] The Minister does not oppose the granting of leave under 0. 39. The
failure to obtain leave under 0. 39 is an irregularity and leave should be granted if
the interests of justice require it (Ringo Faoliu v Public Service Commission
[2017] Tonga LR 463.

[29] For reasons that follow, the Prasads’ first cause of action is an abuse of
process and leave is refused. The second cause of action raises an important issue
and the Prasads are granted leave under 0. 39 Rule 2(1) to pursue the second cause
of action in the amended statement of claim only.

The statutory provisions

[30] The relevant sections of the RSAA for present purposes are ss. 15 and 19.

[31] Section 15 is concerned with the issue of recovery notices and provides:
15 Recovery of tax

(1) For the purposes of sections 15, 16 and 17, “payer” means a person
who owes or may subsequently owe money to the taxpayer, or who holds
or may subsequently hold money for, or on account of, the taxpayer or
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[32]

who holds money on account of some other person for payment to the
taxpayer, or who has authority from some other person to pay money to
the taxpayer, and includes the Crown.

(2) This section shall apply where a taxpayer is liable to pay an amount of
tax and —

(a) the tax has not been paid by the taxpayer by the due date for
payment; or

(b) the Minister has reasonable grounds to believe that the
taxpayer will not pay the tax by the due date for payment.

(3) Where this section applies, the Minister may, by notice in writing,
require any person who owes money to the taxpayer to pay the amount
specified in the notice to the Minister. The amount to be specified in a
notice under this subsection shall not exceed the amount of tax that has
not been paid or the amount that the Minister believes will not be paid by
the due date.

(4) Subject to subsection (5), a payer shall pay the amount specified in a
notice under subsection (3) by the date specified in the notice. The date
for payment specified in the notice shall not be a date before the date that
the amount owed to the taxpayer becomes due to the taxpayer or held on
the taxpayer’s behalf.

(5) A payer shall not pay an amount under this section in excess of the
amount owed to the taxpayer.

(6) A copy of the notice served on the payer shall be served on the
taxpayer.

Section 19 is concerned with the liability of certain specified persons for

the tax payable by a company and relevantly provides:

29 Liability for tax payable by a company left with insufficient assets

(1) This section shall apply where an arrangement has been entered into
with the intention or effect of rendering a company unable to satisfy a
current or future tax liability under any revenue law.

(2) In this section —
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“arrangement” means any contract, agreement, plan, or understanding
whether express or implied and whether or not enforceable in legal
proceedings;

“director”, in relation to a company, means any person occupying the
position of director of the company.

(3) Subject to subsection (4), where this section applies, every person who
was a director or controlling shareholder of the company at the time the
arrangement was entered into shall be jointly and severally liable for the
tax liability of the company.

(@) A director of a company shall not be liable under this section for
the tax liability of the company where the Minister is satisfied that the
director derived no financial or other benefit from the arrangement and —

(a) the director has on becoming aware of the arrangement,
formally recorded with the company his dissent and notified the
Minister in writing; or

(b) the director satisfies the Minister that, at the time the
arrangement was entered into —

(i) the director was not involved in the executive
management of the company; and

(ii) the director had no knowledge of, and could not
reasonably have been expected to know of the
arrangement.

The first cause of action

[33]

The first cause of action pleads that the Prasads are not ‘taxpayers’ as

defined by s. 4 of the RSAA and that s. 29 is not concerned with declaring a person
to be a ‘taxpayer’ but to impose on a specified person liability for a taxpayer’s tax.
The critical pleading reads:

[34]

In the above circumstances s. 29 of the Act does not convert the plaintiffs
into taxpayers under the Act to enable the Minister to then issue a s.15
notice under the Act.

The prayer for relief seeks declarations as follows:
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A A declaration that the plaintiffs are not taxpayers for the
purposes of ss. 15 and 29 of the Act.

B A declaration that s. 29 of the Act does not convert the plaintiffs
into taxpayers under the Act to enable the Minister to the issue a s. 15
Notice under the Act.

[35] The Prasads want a declaration that they are not taxpayers because under
s. 15 a recovery notice may only be issued in respect of tax payable by a taxpayer.
The utility of such a declaration would be to impugn the Minister’s decision to
issue the s. 15 notices freezing their bank accounts.

[36] An issue before the Court of Appeal was whether ‘the only mechanism for
challenging the notices issued under s.15 was under Part IV [of the RSAA]’ and it
held emphatically, at [14]:

...the case pleaded by the Prasads .....is entirely misconceived because no
challenge can be made in the Supreme Court to the s. 15 notice or any
decision to issue it.

[37] Despite that clear finding the Prasads have launched another attack on the
s. 15 natices in this action. Whether one approaches the matter on the basis that a
res judicata estoppel arises or (more correctly in my view) that the Prasads’ claim
is an abuse of process does not matter in the final result. The Prasads cannot
challenge the s. 15 notices (Broadspectrum (New Zealand) Limited v Nathan
[2017] NZCA 434 and Butcher v Body Corporate 342525 [2018] NZCA 19).

[38] Although it appears that the Prasads may not have argued before the Court
of Appeal that they are not taxpayers it is implicit that they must have been
considered to be taxpayers. If that were not so the Prasads could not have invoked
the statutory procedures to challenge the s. 15 notices, which the Court said was
the only avenue open to them.

[39] Furthermore, a party to litigation is expected to raise every point that is
relevant to the issues before the Court in that litigation and it may be an abuse of
process should they fail to raise a matter in one proceeding but then try to raise it in
later proceedings between the same parties.

[40] The relevant principles were set out by Sir James Wigram VC in
Henderson v Henderson [1843] EngR 917 said:
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[41]

[42]

In trying this question, | believe | state the rule of the Court correctly
when | say that, where a given matter becomes the subject of litigation in,
and of adjudication by, a Court of competent jurisdiction, the Court
requires the parties to that litigation to bring forward their whole case, and
will not (except under special circumstances) permit the same parties to
open the same subject of litigation in respect of matter which might have
been brought forward, only because they have, from negligence,
inadvertence, or even accident, omitted part of their case. The plea of res
judicata applies, except in special cases, not only to points upon which the
Court was actually required by the parties to form an opinion and
pronounce a judgment, but to every point which properly belonged to the
subject of litigation, and which the parties, exercising reasonable
diligence, might have brought forward at the time.

In Broadspectrum (supra) Winkelmann J said:

[50] If a party does not raise an aspect of its case in litigation, but then in
a later proceeding attempts to introduce it as relevant to the same issue
between the parties, that can amount to an abuse of procedure. Lord
Bingham put the matter as follows in Johnson v Gore Wood & Co (a
firm):

But Henderson v Henderson abuse of process, as now understood,
although separate and distinct from cause of action estoppel and issue
estoppel, has much in common with them. The underlying public interest
is the same: that there should be finality in litigation and that a party
should not be twice vexed in the same matter. This public interest is
reinforced by the current emphasis on efficiency and economy in the
conduct of litigation, in the interests of the parties and the public as a
whole. The bringing of a claim or the raising of a defence in later
proceedings may, without more, amount to abuse if the court is satisfied
(the onus being on the party alleging abuse) that the claim or defence
should have been raised in the earlier proceedings if it was to be raised at
all.

The arguments that the Prasads now advance in support of the contention

that they are not taxpayers for the purposes of s. 15 could and should have been
pursued before the Court of Appeal and they go directly to the availability of the
statutory procedures under Part IV of the RSAA (ss. 8(1) and 15(2) of the RSAA).
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[43] The Court of Appeal did not, as Mr. Crosland submitted, invite the
Prasads to seek declaratory relief in respect of the issue the s. 15 notices. That
would contradict its own finding that the Prasads could not challenge the s. 15
notices by civil proceedings. The possibility of declaratory relief was raised only in
relation to the Prasads’ liability under s. 29. This was made clear in the following
extract from the Court of Appeal’s ruling at [16]:

..it is probable that such a proceeding [for a declaration] could be brought
in and determined by the Supreme Court subject to the operation of Order
39 of the Supreme Court Rules ...... But that is not the case the Prasads
are presently advancing in their pleadings and to the extent that they do
seek declaratory relief it is directed to the s 15 notices. They do not raise
the narrow issue of whether they are liable under s29 for the tax liability
of Moapa. The Minister’s application of 1 December 2015 sought the
dismissal of the Prasads’ claim on the basis that the Supreme Court did
not have jurisdiction or that it was an abuse of process. As presently
framed, it is in our view an abuse of process and for that reason should be
dismissed.

[44] The Prasads first cause of action is an attack on the final ruling of the
Court of Appeal and an abuse of process. It is for that reason that | refuse them
leave to pursue it under 0. 39.

The second cause of action

The pleading

[45] The Prasads plead that it was the cancellation of Moapa’s business licence
and not the sale of its business that caused Moapa’s inability to pay its tax liability
and that in those circumstances s. 29 ‘does not operate to attribute to the Prasads
liability for Moapa’s tax liability’.

[46] The Prasads seek the following declarations:

A A declaration that the cancellation of Moapa’s business licence
caused, and had the effect of creating, Moapa’s inability to pay its current
and future tax liability; and

B A declaration that the plaintiffs are not liable for the current and
future tax liability of Moapa under s. 29 of the Act.

The arrangement
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[47] Section 29(1) of the RSAA applies where an ‘arrangement has been
entered into’ and the arrangement had ‘the intention or effect of rendering a
company unable to satisfy a current or future tax liability...".

[48] It is not in dispute that the sale of Moapa’s business to Luna’eva was an
‘arrangement’ for the purposes of s. 29.

[49] Mr. Crosland argued that the ‘s. 29 notice’ of 30 September 2015 referred
only to the sale agreement and the management agreement and the tenancy
agreement can be put to one side. | do not accept that submission as s. 29 does not
require the Minister to issue a notice, much less one that identifies specific
documents constituting the ‘arrangement’. The arrangement was the sale of the
business of Moapa to Luna’eva upon the terms of both the sale agreement and the
management agreement.

The ‘effect’ of an arrangement

[50] Mr. Crosland presented helpful submissions on the meaning of the word
‘effect’ in s. 29. He said that he was focusing on effect because that was a lower
benchmark than intention giving rise to liability under s. 29.

[51] In the absence of any relevant Tongan cases he relied upon decisions
concerning similar provisions in other jurisdictions, primarily New Zealand, which
he submitted are ‘functionally the same’ and provide guidance upon the
interpretation of s. 29.

[52] Mr. Crosland argued that the purpose of s. 29 is to target transactions
which are directed at depleting or stripping a company of its assets so that it is
unable to pay its tax (Henderson v The Commissioner of Inland Revenue [2016]
NZHC 1987). Developing this argument, he said that s. 29 is aimed at situations
where a company could at one point in time pay its taxes and then after entering
into an arrangement could not. It followed, he said, that if a taxpayer could not pay
its tax before and after an arrangement was entered into the arrangement was
‘causatively neutral” and s. 29 was not engaged.

[53] Whilst s. 29 refers to an arrangement’s ‘intention or effect’ the applicable
statutory provisions in other cases that | was referred to used the words ‘purpose or
effect’. The Courts have however equated purpose and intention. They have also
regarded the words purpose and effect as a composite term (Tayles (supra) at 734).
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[54] The motive of the parties in entering into an arrangement is irrelevant in
determining its effect. Rather, it is necessary to look at the arrangement objectively
and consider what it actually does. The effect of an arrangement is the end
accomplished or achieved by it (Tayles v Commissioner of Inland Revenue [1982]
2 NZLR 726; Newton v Commissioner of Taxation of the Commonwealth of
Australia [1958] AC 450 and Auckland Harbour Board v Commissioner of Inland
Revenue [1999] 19 NZTC 15,433).

[55] In Ashton v Commissioner of Inland Revenue [1975] NZLR 717, 722 (PC)
Viscount Dilhorne said:

If an arrangement has a particular purpose, then that will be its intended
effect. If it has a particular effect, then that will be its purpose and oral
evidence to show that it has a different purpose or different effect to that
which is shown by the arrangement itself is irrelevant to the determination
of the question whether the arrangement has or purports to have the
purpose or effect of in any way altering the incidence of income tax or
relieving any person from his liability to pay income tax.

[56] In Auckland Harbour Board v Commissioner of Inland Revenue (supra) at
[99] after discussing Newton (supra) and Ashton (supra) Thomas. J said:

What, then, has the Privy Council in these cases said? Simply, that the
purpose of an arrangement is determined by its effect, and its effect is to
be ascertained from its terms. The effect of the manner in which the
parties have dealt with each other ordains the purpose of the arrangement.
Put another way, to the extent that an arrangement can be said to have a
purpose, that purpose is not independent of its effect.

[57] Also in Ashton (supra) Viscount Dilhorne emphasised that the
arrangement must necessarily be labelled as a means to avoid tax and not an
ordinary business or family dealing which cannot be regarded as entered into for
the purpose or effect of tax avoidance, even though it may result in a tax saving (at
723). To similar effect Lord Denning in Newton (supra) at page 466 said that:

In order to bring the arrangement within the section you must be able to
predicate-by looking at the overt acts by which it was implemented-that it
was implemented in that particular way to avoid tax.

[58] In Tayles (supra) also McMullin. J considered that the question for the
court was:
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...whether the arrangements would have been framed and documented as
they were to provide benefits for the family had the avoidance of income
tax not been a significant consideration.

What was the effect of the sale to Lunaeva?

[59] It is helpful at this juncture to consider the case of Henderson (supra)
which has some similarities with this case. Henderson concerned action taken by
the Commissioner of Inland Revenue (NZ) to recover outstanding taxation from
Mr. Henderson. It was alleged that he had entered into arrangements as a director
that depleted the assets of his companies so that they were unable to pay their tax
liabilities. The facts were summarised by Gendall J as follows:

[2] David lan Henderson (the appellant) was a director at the relevant time
of three companies, FM1 Limited (FM1), FM3 Limited (FM3) and
Property Ventures Investments Limited (PVIL) (together referred to in
this judgment as “the companies”). When the appellant was a director of
the companies, no doubt at his instigation, they sold certain properties
they owned in Christchurch to the Christchurch City Council (the
Council). The agreements for sale and purchase for these sales were
signed on 1 August 2008. The sales were on the basis that the proceeds of
sale the companies received from the Council were to include GST of
$1.7 million.

[3] Prior to settlement of the property sales by the companies, the
appellant arranged for another company, ILR Holdings Limited (ILR) to
be incorporated. He was the sole director of this company. ILR was
incorporated on 1 August 2008. Debts owed by the companies to yet
another company under the appellant’s control (Property Ventures
Limited (PVL)) were assigned to ILR early August 2008 for an initial
consideration of $1, subsequently amended to $1.7 million.

[4] Upon settlement of the property sale transactions to the Council, the
companies, no doubt under the direction of the appellant, used their sale
proceeds first to discharge mortgages registered against the titles to the
properties in question, and secondly to pay the costs of sale. The
remaining net sale proceeds were paid to ILR. That meant that the
companies, having paid away all the sale proceeds, were unable to pay to
the respondent their GST liabilities which were due on 28 September
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2008. GST invoices for the $1.7 million due had been issued earlier by the
solicitors acting for the companies on 6 August 2008.

[5] As a result of all this, the respondent contended that the transactions in
question were steps in an arrangement, an effect of which and one of the
purposes of which was that the companies could not pay their GST
liability on the supply of the three properties. The companies had self-
assessed as being liable to pay this total $1.7 million GST for the period
ended 31 August 2008 but simply had no funds to make the payment
when it was due a month later. All of the companies have now been
placed into liquidation.

[60] One of the arguments advanced by Mr. Henderson was that the companies
assuming debts which were repaid on the sale of the properties to the Council did
not have the effect of leaving the companies unable to pay their tax liabilities
because, amongst other things, the companies received full value for the debts and
by paying the debts the companies discharged un-impugned debt obligations. This
was rejected by the Court which held:

“[61]  Under s 61 of the GST Act an effect of the arrangement must be
that the company in question cannot meet a tax liability (either an existing
liability or one that arises later).

[62] In this case the sale to the Council of the properties concerned
converted the assets of the companies from land and buildings to cash.
There can be no doubt that the net sale proceeds were then stripped from
the companies under the arrangement and following the various
transactions and steps that were taken, the companies were unable to
satisfy their GST debts. I am left in no doubt that this was the end result
of the arrangement. It is what the arrangement achieved irrespective of
any motive otherwise which the appellant maintains he had. It was the
effect of the arrangement and it must follow therefore that the TRA was
correct to find that the second requirement under s 61 is satisfied.”.

[61] Turning back to the facts of this case, when Moapa’s business licence was
cancelled it could no longer trade. It was not in a position to pay its creditors unless
it sold its assets. At the time of the sale of its business it had assets which, on the
evidence, had a value of TOP$4.103m (as well as some money in the bank). Its
debts totalled TOP$6.028m. In the usual case the sale of Moapa’s assets would
convert them all to cash which would then be available to pay its creditors. But that
is not what happened here because the sale of Moapa’s business was structured to
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ensure that Rampra alone was paid in full and to secure for it ongoing business as a
supplier to Luna’eva.

[62] Under the sale agreement Luna’eva acquired TOP$4.103m of assets but
was required to pay Moapa just TOP$750,000. The balance of the consideration
provided by Luna’eva was its assumption of the obligation to pay Rampra. In
return for assuming that obligation Luna’eva received assets of Moapa of equal
value to the amount that was owing to Rampra; that is assets to a value of
TOP$3.353m. As in the case of Henderson, whilst from a balance sheet
perspective Moapa received full value for its assets, the sale in fact diverted a large
proportion of the assets of Moapa which would otherwise have been available for
payment of the creditors. As the major creditor (following the sale) was the
Minister, the effect of the sale was to render Moapa unable to pay its taxation
liabilities.

[63] That this is so can be established by some simple arithmetic. The position
before the sale was that Moapa had assets worth TOP$4.103m and debts of
TOP$6.026m. In round terms Moapa had assets worth 68 cents for each dollar it
owed its creditors (4.103/6.028 = .68). Following the sale, Moapa was owed
$650,000 by Luna’eva and had debts of TOP$2.675m. In those circumstances
Moapa had assets worth just 24 cents for each dollar owed to creditors
(650,000/2.675m = .24).

[64] Mr. Crosland acknowledged the logic of this analysis but raised a number
of counter arguments. The first of these was that it was the cancellation of Moapa’s
business licence and not the sale of the business that in fact rendered Moapa unable
to pay its taxation liabilities. But for the cancellation, it was argued, Moapa would
have continued to trade and pay its taxes.

[65] Secondly, Mr. Crosland presented what | regarded as counter factual
arguments in an effort to show that Moapa would have been in a worse position
had Mr. Prasad done nothing or adopted some other course. His arguments
included that Moapa’s assets were of little value, that the perishable goods it was
holding would spoil unless sold quickly, that other stock had a limited shelf life,
that the creditors did not have the ability to sell the assets of Moapa themselves,
that Moapa could not sell its stock to the public or to competitors and the assets
other than stock were ‘largely a herd of white elephants’.

[66] Both of these arguments suffer from the same misconception. The Court
is not concerned with why Moapa failed or ‘what might have been’ had another
course been taken. The Court is concerned with whether, viewed objectively, the
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sale of Moapa’s business to Luna’eva on the terms upon which it was framed and
documented had the effect of rendering Moapa unable to satisfy its tax liabilities.

[67] It is quite wrong to suggest that there was no market for Moapa’s assets or
that they were of little value. There is no evidence of any attempt to sell the assets
to anyone but Luna’eva. Luna’eva was a willing buyer and in fact agreed to
acquire the assets for a consideration of TOP$4.103m.

[68] The Prasads next argument is that the sale did not have the effect of
depleting Moapa of trading stock as Moapa never owned the stock. Mr. Prasad’s
evidence at the first hearing was that Rampra had by the terms of it invoices

retained title to the stock it supplied to Moapa. Only one invoice was produced
which had on it:

The ownership of the items detailed in this invoice shall only be
transferred on the purchaser(s) when the payment for the items has been
fully realised.

[69] | called for further submissions on the Personal Property Securities Act

(PPSA) as in the absence of any evidence of a signed security agreement Rampra’s

retention of title would not be enforceable against Moapa or third parties (s. 12(1)

of the PPSA). It was in relation to this issue that Mr. Prasad filed his affidavit in

which he produced a written agreement of 26 August 2009 between Rampra and
Moapa which contained the following terms:

Rampra would continue supplying stocks to Moapa whereby Moapa
unconditionally has agreed via this agreement/undertaking that Rampra
would hold the ownership of all the unpaid assets supplied or to be
supplied including fixtures fittings and stock in trade unless and until they
are paid in full by Moapa to Rampra.

and

Moapa will not transfer or encumber the Collateral to any third party
without the prior written consent of Rampra is obtained or until paid in
full.

[70] Mr. Crosland argued that Rampra had a security interest in stock supplied
to Moapa which attached to the stock and whilst the security interest was never
perfected there is no evidence of any other security interest with priority over it (ss.
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12 and 13). In the absence of any challenge to the affidavit evidence of Mr. Prasad
| accept Mr. Crosland’s analysis, subject to the following qualification.

[71] The terms of the agreement of 26 August 2009 and Rampra’s invoices do
not secure all the indebtedness of Moapa to Rampra. The terms create a security
for payment of the purchase price of the stock only (Armour v Thyssen
Edelstahlwerke AG [1991] 2 AC 339 (HL). When Rampra supplied stock to Moapa
it retained title until Moapa had paid for it. Once Moapa paid for the stock it was
no longer subject to Rampra’s security interest.

[72] Mr. Prasad gave evidence of the amount of Moapa’s indebtedness to
Rampra but not how that sum was made up. There was not sufficient evidence to
satisfy me that all of the stock sold to Luna’eva had not been paid for. There
should have been a reconciliation of the stock against invoices and account
statements of payments made. In circumstances where Rampra supplied both
perishable and non-perishable stock over a number of years it is highly likely that
Moapa had paid for at least some of the stock (possibly a good deal of it). The
extent to which Rampra had retained title to the stock sold to Luna’eva has
therefore not been established.

[73] But even if Rampra did retain title to all of the stock that does not alter the
effect of the sale. The stock was valued at TOP$1.807m. Luna’eva received assets
of Moapa worth TOP$3.535m in exchange for it assuming the obligation to pay
Rampra. It follows that at least TOP$1.5m in value of Moapa’s assets (the
difference between the amount owing to Rampra and the value of the stock) was
diverted by the sale and was not therefore available for payment of other debts
including Moapa’s tax.

[74] The Prasads then argue that there is no evidence that Mr. Prasad intended
to deplete Moapa’s assets to avoid paying tax. Mr. Prasad’s motives are irrelevant
in relation to the effect of the arrangement (Ashton (supra) at 721) but
notwithstanding that, the avoidance of tax was a reason why the sale of the
business was framed and documented as it was. The terms of the sale cannot be
explained other than by the existence of an intention to prefer Rampra over other
creditors. As, following the sale, the Minister was by far the largest creditor of
Moapa the avoidance of tax was a significant feature, not a mere incident, of the
terms upon which the sale was made.
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The position of Mrs. Prasad

[75] Mrs. Prasad’s affidavit was filed to establish that she was unaware of the
sale of the business when it occurred and unaware also of any tax problems
associated with Moapa prior to 10 April 2018. This evidence is directed towards s.
29(4) of the RSAA which the Court of Appeal referred to, at [11], as ‘an
administrative step [that] can be taken involving the formation of an opinion by the
Minister that would render inapplicable the direct effect of the combined operation
of subsections (1) and (3)’.

[76] At paragraph 9 of her affidavit Mrs. Prasad says:

| therefore request that the Chief Commissioner of Revenue of Tonga,
accept this explanation. | confirm that | personally and to the best of my
knowledge my husband have not received any financial or other benefit
from this sale. T would also add that Rampra...has received no funds
whatsoever from the sale of Moapa’s business to Luna’eva.

[77] It is not appropriate that the Court decide upon the application of s. 29(4)
as the Minister was not given an opportunity by the Prasads to consider this new
material. If I am wrong about this, | would have refused to make any declaration
that Mrs. Prasad had made out the grounds under s. 29(4).

[78] In my view, Mrs. Prasad did obtain a benefit from the sale of Moapa’s
business. The sale was structured to benefit Rampra and it was considered
advantageous at the time for it to rely upon payment from Luna’eva, rather than
remain a creditor of Moapa, and to secure a customer for its goods in Tonga. Mrs.
Prasad is a 50% shareholder of Rampra and would clearly derive a benefit through
her shareholding.

[79] The existence of a financial or other benefit for the purposes of s. 29(4)
should be considered at the time the arrangement was entered into not with the
benefit of 20/20 hindsight. The Prasads cannot now be heard to claim that things
did not turn out as they would have wished. In any event, whilst Luna’eva has
refused to pay Rampra there is no evidence that Rampra cannot enforce payment in
appropriate proceedings.

[80] Mrs. Prasad’s assertion of a lack of knowledge defies belief particularly as
lawyers have purported to correspond on these matters on her behalf and both she
and Rampra have been named as parties to multiple court actions.
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[81] Mrs. Prasad’s explanation that she does not involve herself in business
affairs and trusts her husband implicitly does not explain that she is apparently the
owner in her own right of Rampra, a substantial business, and actions have been
issued by Rampra in which Mr. Prasad has no interest whatsoever (e.g. Luna’eva
Enterprises Limited v Rampra Investments Limited (Unreported, Supreme Court,
CV 38 of 2017)).

[82] If despite compelling indications to the contrary Mrs. Prasad has indeed
been left in the dark by her husband or her lawyers then she has remedies open to
her in respect of that.

[E]

[83] For completeness, | note that Mr. Crosland also argued that if it was found
that Mr. Prasad alone was liable for Moapa’s tax then the Minister could not issue
a notice under s. 15 in respect of bank accounts held jointly by Mr. & Mrs. Prasad.
As | have found that there can be no challenge to the issue of the s. 15 notices or
any basis to find that Mr. Prasad alone is liable under s. 29 it is not necessary for
me to consider this matter.

Result

[84] The Prasads are granted leave under 0.39 Supreme Court Rules to pursue
their second cause of action only.

[85] The Prasad’s claim is dismissed.

[86] The Minister is entitled to costs to be fixed by the Registrar if not agreed.



]

[2018] Tonga LR R v Fevaleaki 295

R v Fevaleaki

Supreme Court, Nuku’alofa
Cato J
CR 101/2017

30 July 2018

Criminal law — forgery — false application by leaving a box blank
on a form

The accused is charged with forging a number of documents relating to an
application for a passport. The accused had two names and there was a mix up with
the correct birth certificate. The accused had obtained and extensively used a
passport in one name until a no-fly order restricted its use. The accused applied for
a passport in his other name to avoid the no-fly order.

Held

1. Acquittal on 5 counts, the Crown had not proved beyond reasonable doubt
that the accused lied and made a false statement in relation to the
documents used to obtain a passport.

2. Guilty on count 6 of signing a false application for a passport by leaving
blank the box requiring him to state any other names under which he had
been issued a passport.

Statutes considered

Criminal Offences Act section 172
Passport Act 19(1)

Counsel for the Prosecution : Mr. Finau
Counsel for the Defendant : Mr. Fili

VERDICT

1. The accused stood trial on six counts before me as Judge alone. These
were 2 counts of forgery contrary to section 170(1) of the Criminal Offences Act.
The first count related to making a false statement with intent, on or about 12%
June 2014 at Nuku’alofa, to deceive the Immigration Division of the Ministry of
Foreign Affairs when he signed the name Sosaia Taufa Finau on an application for
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a Tongan passport. A further count, count 3 (dealing), related to using the
document he knew to be a forgery when he submitted the application for a new
passport to Immigration to rely upon it as if it were genuine.

2. Count 2 (forgery) involved making a false document on or about the 12t
June 2014 when signing the name Sosaia Taufa Finau on an application with intent
to deceive the National Identity Card Office to act upon it as if it were genuine.
Count 4 related to knowingly using this application for a National Identification
Card (dealing) when he submitted the application for the card to the National
Identity Card Office to rely upon it as if it were genuine contrary to section 172 of
the Criminal Offences Act.

3. Count 5 related to an offence that, on or about the 21% June 2014, at
Fua’amotu knowing that the Tongan passport for Sosaia Taufa Finau was a forgery
used it as if it were genuine when he used it on Fiji number FJ212 and the
Immigration Division to rely upon it as if it were a genuine document, contrary to
section 172 of the Criminal Offences Act.

4. Count 6 charged the accused that on or about the 12" June 2014 at
Nuku’alofa he did make a false statement in a declaration when he applied for a
Tongan passport under the name of Sosaia Taufa Finau by failing to provide the
other names he was known by in his passport application contrary to section 19(1)
of the Passport Act .

5. Counts one to five require the Crown to prove beyond a reasonable doubt
that the accused had made in relation to a relevant document (an application for a
passport (count 1) or an application for a Tongan identity (count 2)) a knowingly
false statement beyond a reasonable doubt. If the Crown was unable to prove this
then the charges of forgery could not succeed and nor could any of the three
charges of dealing with a forged document based on a false statement being
established beyond reasonable doubt. I deal with these counts together.

6. The accused’s case was unusual. He gave evidence, and it also quickly
had emerged at the hearing, when Immigration and Justice officers were
questioned that the accused maintained that his family had provided him with two
names although the name he had most used and been known as was Taufa
Fevaleaki. His record of interview also recorded this.

7. Evidence was given by an officer from the Ministry of Justice that there
were in existence two authentic birth records for Sosaia Taufa Finau and for Taufa
Fevaleaki. In the case of Sosaia Taufa Finau, the birth certificate records his birth
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had been registered on the 1st October 1965 at the Tongatapu Registry office by
his father Siosiua Finau. The age of Sosaia Taufa Finau as evidenced in the birth
certificate produced in evidence was 26th September 1965, and he was said to be
legitimate. It was recorded on the certificate that his father’s name was Siosiua
Finau, with his place of birth being Tofoa. The mother’s name was given as Ane
Finau, place of birth being Foa, Ha’apai, and the child was legitimate.

8. The birth certificate for Taufa Fevaleaki, also produced in evidence, was
not registered until the 4th March 1981 by his father Siosiua Fevaleaki. This was a
late registration of birth which requires an affidavit and application which the
Crown was unable to locate. This certificate stated that Taufa Fevaleaki was born
on the 18th September 1962 at Tofoa, Tongatapu. His father’s name was Siosiua
Fevaleaki born at Tofoa and his mother Ane Fevaleaki place of birth said to be
Lotofoa, Ha’apai and that he was a legitimate child.

9. The accused in evidence had maintained that his grandfather had been
known as Finau and his father also had used this name. He said that since a child
he had known that he had two names and at primary school had occasion to
advance his name as Sosaia Taufa Finau and use a birth certificate. The evidence
that emerged revealed that he had obtained an earlier passport RO1574 in the name
of Taufa Fevaleaki in 2002 and had travelled quite extensively on this between
2005 and 2011. On 18™ March 2012, however, a no-fly order had been placed as an
alert, he admitted, because of a court hearing relating to maintenance payments.
This passport had not been cancelled and expired in February 2015. However, the
stop order meant that he could not use this to depart from Tonga. This led him to
apply for a second passport in the name of Sosaia Taufa Finau which he made
application for on the 12th June 2014 signing it himself as S T Finau on a
declaration in a discrete part of the application. Although all the details were filled
out as personal details in the first part of the form that related to personal identity, a
box that related “to other names you are known by” was not completed. The
accused said that he had not filled the form but that it had been done by a friend of
his father’s whose name was Sosefo Ngungutau. Mr. Ngungutau denied that he had
done so when he gave evidence.

10. On the issue of whether the accused in using the name Sosaia Taufa Finau
had knowingly made a false statement in order to secure a passport and Tongan
identification, |1 had difficulty. The Crown submitted appropriately that the
passports related to different people because the names were different. The accused
had used the name Fevaleaki throughout his life and had obtained an earlier
passport in that name. He also admitted having several children under the name of
Fevaleaki in his record of interview. It seems plain that Fevaleaki was the name he
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ordinarily used and | had real doubt that he was genuine when he said that he had
two names and that he believed he was entitled to use the name of Finau as his
own. However, although | felt considerable concern about the veracity of the
accused’s position, | was still left in doubt about whether he might possibly be
telling the truth that he had been given two names and had two birth certificates by
his father. Although | felt that as a matter of common sense it would be unlikely
for him to have two birth certificates in different names and with different birth
dates, there was a similarity about aspects of both birth certificates that caused me
some unease as to whether | could reject the accused’s evidence on this point and
the possibility that what he was saying was the truth.

11. It would have been helpful had I heard from the father as to why he
registered the birth of Taufa Fevaleaki as late as 1981 and whether the accused did
have two birth certificates. | would have been interested to know more of his own
history. Also | would have wanted to learn whether Sosaisa Finau and Taufa
Fevaleaki were one and the same infants despite the age differences expressed on
the certificates. It would have been useful to know, had the Crown been able to
obtain the father’s application and the affidavit for late registration in 1981 for
Taufa Fevaleaki, the reason for registration being so late. Similarly, obtaining the
live birth certificates that ordinarily | was told are required to register a child
within the normal period of 12 months may have assisted because they would have
confirmed whether the two infants had indeed been born on different dates.

12. I was informed by the accused that his father was overseas but too old to
travel. There was no other evidence adduced that rebutted the accused’s evidence
that Sosaia Finau and Taufa Fevaleaki were both names he believed that he was
entitled to use. Further, intrinsically the birth certificates suggest something of a
common relationship. They both relate to a child born in Tofoa, and the parents
have common Christian names Siosiua and Ane. The father in both is said to come
from Tofoa and Ane from Lotofoa or Foa, Ha’apai. The similarity may be more
than coincidence and at least to my mind suggested that the accused might possibly
be telling the truth when he said that both names and birth certificates related to
him and not to separate individuals as the age differences suggest. The Accused
said his grandfather, whom he did now know well as a child was known also as
Finau and his father had also used this name. At the end of the day, although very
sceptical, | was left with the possibility that, on this issue, the Crown could not
prove to my satisfaction beyond reasonable doubt that the accused, either in his
record of interview or at trial, had lied on the issue as to whether he had two names
and had two birth certificates. Accordingly, it could not prove beyond reasonable
doubt an essential element that underlay these five counts namely that the accused
had knowingly made a false statement when he represented that he was Sosaia
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Taufa Finau for a passport and Tongan Identification and had subsequently
knowingly dealt with false documents. Accordingly that being the case, he is
acquitted on counts 1-5.

13. However, count 6 is a quite a different matter. Essentially, it is count 6
that encapsulates the overall criminality involved in this case. It is clear that the
accused, in his answers in the record of interview, well understood that he could
not fly out of Tonga on the passport in the name of Taufa Fevaleaki because he
was put on a blacklist. On 12" June 2014, he signed and it was not disputed by him
that he did sign the application for a Tongan passport in the name of Sosaia Taufa
Finau giving all appropriate details aside from the one which was critical in this
case namely whether he was known by any other name and what that was. He
knew and indeed had admitted this to the Police officer who interviewed him that
he would not have obtained the passport had he told Immigration Tonga that he
had a passport in the name of Taufa Fevaleaki. | infer from this that he deliberately
did not insert the name Taufa Fevaleaki in the passport application because he well
knew the likelihood they would search to see whether there was a passport issued
under this name. | accept the evidence of Mr. Ngungutau that he did not fill out the
particulars, and | hardly think he would have forgotten about doing so had he done
this. He had no reason | could see to lie about this. | also note that the accused’s
answers in his record of interview about this aspect of the case and his dealings
with Mr. Ngungutau over his application were very uncertain. | also note that in the
declaration box of the passport application before signature appear the words, “The
information given in this application is correct to the best of my knowledge”. His
motivation was plainly to obtain a passport under his second name and it is also
plain beyond any reasonable doubt, in my view, that he signed this application
knowing full well that it was incomplete and accordingly false because he was
known as Taufa Fevaleaki. | find that he deliberately failed to include this
information because he knew that this would likely lead to the discovery that he
was the possessor of a passport under that name and that he had been placed on an
alert or blacklist for flying out of Tonga. He gave evidence that he could read the
passport application which was in Tongan and he did not appear to me to be a
person without a reasonable level of intelligence, so I dismiss any suggestion that
the failure to detail the relevant information was in any way through inadvertence
or an innocent oversight. | accepted the evidence of Mr. Ngungutau that he did not
fill in the application and | could see no reason why he should lie about this.

Accordingly, | find all essential elements established on this charge beyond
reasonable doubt and he is convicted to await sentence.
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R v Taliai and Vea

Supreme Court, Nuku’alofa
Cato J
CR 119 And 121/2017

1 August 2018

Criminal law — unlawful killing — directions of Judge — multiple
counts — jury finding — what unanimity requires — joint
enterprise — aiding and abetting — common purpose —
alternate verdicts permitted

This is a preliminary step in a murder case against a machete wielder inflicting
lethal injury and a hammer wielder causing non- fatal injury. The Crown brought
multiple alternate counts of murder but the Judge found this unnecessary and
confusing and he directed how the charges should be framed.

Held

1. The Jury do not have to be unanimous on whether s. 87(1)(a) or 1(b) is
established. Some may choose the route of (a) and others (b). They must
unanimously, however, agree that murder for either reason has been
committed.

2. If the Jury are not satisfied beyond reasonable doubt that the accused is
guilty of murder (or abetment to murder), they may find him guilty of
manslaughter, if he unlawfully deliberately caused the death; or if they
acquit also of manslaughter, they may find guilt of causing grievous

bodily harm.
Counsel for the Prosecution: : Mr. J. Lutui & Ms. L. Fakatou
Counsel for the Defendants: Mr. C. Edwards SC

RULING
VEA and TALIAI
1. As a consequence of the Crown presenting two indictments with which

Mr. Edwards took issue and | expressed doubt about, | adjourned the second day of
the trial before arraignment to consider the indictment and make this ruling. As a
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consequence of a desire to commence the trial and not keep the Jury waiting
longer, they having been empanelled, my consideration has been shortened.

2. However, | have considered the case as | understand the Crown intends to
proceed. | understand the Crown accepts the person responsible for the victim’s
death by machete wounds is the accused, Mr. Taliai, who had a machete. During
the course of what | understand will be evidence of a concerted attack, the accused,
Mr. Vea, used a hammer to also effect injury but not any fatal injury.

TALIAI

3. It is accepted as | have said by the Crown that Taliai caused the injuries
that lead to the death of the victim. | understand the medical evidence supports this
view.

4. The Crown alleges against Mr. Taliai four alternative counts of murder;
1. The first under section 87(1) (a) that is intentional killing;
2. The second under section 87(1) (a) which provides that if the

offender intended to cause to the person killed any bodily injury which the
offender knew was likely to cause death and was reckless whether death
ensued or not;

3. Murder contrary to section 87(1) (a);
4. Murder contrary to sections 87 (1) (b).
5. Counts 3 and 4 in my view are unnecessary, and should not be proceeded

with. | do not see any reason for a second count of murder either. As framed the
first count of murder encapsulates the essence of the case which charges both
accused in a joint enterprise or a concerted attack which | understand the case to
concern.

6. The Jury may convict Mr. Talia of murder in the first count if they find
that he had either of the two murderous intents and that he caused the death (that is
the actus of the crime of murder). The Jury do not have to be unanimous on
whether 87(1) (a) or 1(b) is established. Some may choose the route of (a) and
others (b). They must unanimously, however, agree that murder for either reason
has been committed. The danger of the present indictment of multiple murder
counts is that it is confusing and may cause the Jury difficulty in arriving at
unanimous verdicts which would be required under the provisions set out that is
under section 87(1) (a) or 1 (b). If they cannot agree on murder then the verdict in
these circumstances should be one of manslaughter so long as they are unanimous
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that the victim’s death was attributable to Mr. Taliai’s actions. Count 5
manslaughter is accordingly acceptable.

7. Count 6 is in order allegedly plainly attributable to the act of the machete,
as an alternative to manslaughter.

To summarise

8. If the Jury are not satisfied beyond reasonable doubt that Taliai is guilty
of murder on these grounds that is 87(1) (a) or (1) (b) then he must be acquitted.

9. He will, however, be guilty of manslaughter if the Jury are satisfied he
caused the death of the victim by deliberately committing an unlawful act that
resulted in death and fell short of murder.

10. If they acquit also of manslaughter, then they proceed to consider whether
he did wilfully and without lawful justification cause grievous bodily harm when
he struck the victim with a machete on the arm and the leg, causing serious wounds
to his arm and leg.

VEA

11. The Crown case against Mr. Vea as | understand it, is that he did commit
murder by being part of a joint unlawful enterprise in that he joined in a concerted
attack on the victim with Mr. Taliai, Mr. Vea having a hammer and using it to
attack the victim, at or about the same time.

12. The Crown alleges in doing so that he intentionally aided and encouraged
Mr. Taliai to commit murder by intending to support Mr. Taliai in an attack in
which Mr. Taliai intended to cause the death of the victim or Mr. Taliai intended to
cause the victim any bodily injury which Mr. Taliai knew was likely to cause death
and was reckless whether death ensued or not.

13. If the Jury do not consider beyond reasonable doubt that Mr. Vea intended
to support Taliai to commit murder in the sense above then if they are satisfied
beyond reasonable doubt that he intended to embark upon an attack where violence
was occasioned by he and Mr. Taliai and death resulted falling short of murder he
would be guilty of manslaughter.

14. If the Jury acquitted of murder and manslaughter then they would go on to
consider whether his use of the hammer occasioned serious bodily harm.
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15. Having regard to the indictment relating to Mr. Vea it seems that count
one is misconceived. The Crown accept that his actions did not cause the death of
the victim. He bled to death from the machete wounds; likewise with count 2.

16. Count 3 and 4 are identical. | consider that count 3, reflects the case of
Vea’s involvement in murder based on his aiding and abetting the principal in the
murder of the victim, during what | understood was a concerted attack on the
victim and is in order; likewise, counts 5 and 6 are in order as alternatives.

17. In this case it seems to me whether advanced as a case of common
unlawful purpose or aiding and abetting is academic. The essence as | understand
the case is concerted action by both men on the victim that is aiding and abetting
by Vea in a concerted attack with a hammer (Vea) and a machete (Taliai). The case
for the Crown in relation to Vea is whether he gave knowing assistance to Talia,
and intended to encourage his confederate to bring about the victim’s murder, that
is an intentional death or one where Talia intended to cause harm likely to cause
death and was reckless whether death followed or not. His intention and whether
he intended to support Taliai to murder or commit manslaughter, if at all will be a
matter of inference to be drawn from all the circumstances.

18. Section 8 of the Criminal Offences Act in my view does not create a
crime or a discrete offence of abetment. All that it does, as section 8 of the
Accessories and Abettors Act 1861 (UK) does, is to create a basis for complicity in
the offending by somebody else aiding and abetting and common purpose (joint
principals) in this case murder or manslaughter, as the case may be. Whether it be a
common purpose or traditional aiding and abetting as in a concerted attack alleged
here seems to me on these facts as | have said to be academic. All that the Crown
prosecutor has to do is to include either section 8 or 15 or both in the particulars for
murder and manslaughter and in my view the indictment is acceptable. The Crown
will fill out to the Jury in opening what it says or submits is the basis of complicity
either under common purpose or aiding and abetting in concerted action or both
but as | see it, there is little if any difference in these circumstances, that is aiding
and abetting in this case would be sufficient to properly reflect the case. | consider
that it is wrong to separately indict for several counts of murder for the reasons |
have given, and also because it may raise estoppel issues if there is an early
acquittal.

19. That means each accused should face one count of murder, manslaughter
as an alternative and a lesser offence, grievous bodily harm or serious harm as an
alternative to manslaughter.
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20. For reasons which | have given | consider that the present counts in the
indictment may give rise to confusion, error in principle, and also there is an
element as Mr. Edwards complained of prejudice occasioned by an unnecessarily
prolix indictment and several counts in relation to each man of murder.

21. | observe that | have read R v Jogee 18th February 2016 in the Supreme
Court of the UK, and note para 95 where it is said;

“In cases where there is more or less a spontaneous outbreak of multi-
handed violence, the evidence may be too nebulous for the Jury to find
that there was some form of agreement, express or tacit. But, as we have
said, liability as an aider and abettor does not necessarily depend on there
being some form of agreement between the defendants; it depends on
proof of intentional assistance or encouragement, conditional or
otherwise. If D2 joins with a group which he realises is out to cause
serious injury, the Jury may well infer that he intended to encourage or
assist the deliberate infliction of serious bodily injury/ and or intended
that should happen if necessary. In that case if D1 acts with intent to cause
serious bodily injury and death results, D1 and D2 will each be guilty of
murder.”.

22. The definition of homicide is different in the UK from Tonga; however,
the principles are the same for complicity. Jogee suggests that in para 90 that the
test for an aider and abettor to be complicit in the principal’s act is that he intended
to assist the principal to act with the intent required for the principal to commit the
offence in this case murder. That of course is an intent that may be inferred from
all the circumstances, see Jogee at para 90.

“The second issue is likely to be whether the accessory intended to
encourage or assist D1... to commit the crime, acting with whatever
mental element the offence requires of D1. If the crime requires a
particular intent, D2 must intend (it may be conditionally) to assist D1 to
act with intent.”.

23. Jogee involved aiding and abetting where there was a common purpose
and a discussion of whether foresight of consequences or intent was the appropriate
standard to judge accessorial liability. The Court came firmly down on the side of
intent, rejecting previous authority that favoured foresight of risk.
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R v Ngaue

Supreme Court, Nuku’alofa
Cato J
CR 6/2018

2 August 2018

Sentencing — dealing in methamphetamine — starting points
adopted — depends on quantities of the drug

The accused pleaded guilty to possessing quantities of methamphetamine for
sale and also cannabis probably for sale.

Held

For possession of 14.5 grams of methamphetamine the starting point is 4 years
and 6 months.

Case considered
Fatu [2006] 2 NZLR 72

Statute considered
Ilicit Drugs Control Act

Counsel for the Prosecution : Mr. Finau
Counsel for the Prisoner : Mr. Fili

SENTENCE

1. The prisoner, aged 28, John Ngaue, was charged with one count of
possession of illicit drugs (methamphetamine) and one count of illicit drugs
(cannabis) contrary to section 4(a) of the Illicit Drugs Control Act. He pleaded
guilty to both counts.

2. On the 1st June 201,7 the Police executed a search warrant at the
accused’s rental premises in Kolomotu’a. The Police found a considerable sum of
cash $1831.80 and a black bag hidden in the prisoner’s room containing cannabis
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and methamphetamine. In total the methamphetamine weighed 14.5 grams and
cannabis 43.89 grams. A weighing apparatus was also located.

3. The accused was co-operative with the Police. He has a previous
conviction of abetment of common assault and housebreaking and one in 2016 for
possession of illicit drugs. This was a conviction in the Magistrates Court which
involved a fine.

4, His probation report indicates that he is married with three young
children. He was a low achiever at school, not attending high school. He had a
deprived upbringing, and his only work appears to have been in plantation work.
He served a term of imprisonment in 2008 for housebreaking and assault.

5. This judgement will serve as a warning to those who engage in Tonga
with the drug methamphetamine, whether it be for possession only of small
amounts or larger amounts, trafficking or supplying it to others, manufacturing,
importing exporting or dealing, in any way, with this extremely dangerous and
addictive drug that the courts will sentence offenders to severe punishment. Even
for possession of small amounts, offenders can expect to be sentenced to terms of
imprisonment.

6. Methamphetamine is a scourge and has effected a great deal of harm and
misery on society in countries such as Australia and New Zealand where it has
become prevalent in the last couple of decades. It is highly addictive for users, is
mind altering and is often accompanied by acts of serious violence as well as being
causative of a good deal of collateral crime such as theft and burglary in order for
the user to fund the acquisition of the drug. Significant markets are to be found for
those who chose to manufacture or import the drug and large profits can be made
by criminals who chose to engage in such activity. The courts have responded by
imposing very significant penalties on those who engage in this kind of activity.

7. The maximum sentence in Tonga for offending involving possession of
methamphetamine under the Illicit Drugs Act in respect of an A class drug such as
methamphetamine is a fine not exceeding $1,000,000 or imprisonment for a term
not exceeding 30 years or both. For a class B drug such as cannabis, section 4 (a)
(ii) provides that in respect of a drug in the quantity of one ounce or more to a fine
the maximum penalty is a fine not exceeding $50,000 or imprisonment for a term
not exceeding 7 years or both.

8. In this case, the amount of methamphetamine located was significant
being 14.5 grams and the circumstances plainly indicated that the prisoner was
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dealing this drug and selling it to others. The same is true probably for the cannabis
which was also a significant amount.

9. The methamphetamine is plainly the more serious offending. It has
become more noticeable in recent times, that methamphetamine is featuring more
commonly in these courts, generally, however, offenders being involved in small
amounts of the drug. The drug has the potential to cause society in Tonga immense
damage. This Court, like others elsewhere, will impose severe penalties on those
who engage with this drug to deter this kind of offending and to protect Tongan
society from the ravages of it. This court proposes to adopt the approach taken in
the New Zealand case of (CA), as a guide when sentencing for offending involving
methamphetamine.

10. In both New Zealand and Tonga, legislation has been enacted containing
heavy penalties with New Zealand having a maximum sentence of life
imprisonment and Tonga a sentence of 30 years for the most serious offending.
The level set in New Zealand by the Court of Appeal falls into four general bands.
Although being involved with supply offending, the bands remain useful guides for
all manner of dealing in this drug.

The band levels are;

Band one; less than 5 grams, presumption low level supply; starting points
2-4 years imprisonment;

Band 2; 5 - 250 grams, presumption supplying commercial quantities, 3-9
years imprisonment;

Band 3; 250-500 grams or more, presumption supplying large commercial
quantities, 8-11 years imprisonment;

Band 4; 500 grams or more, supplying very large commercial quantities,
10 years to life imprisonment.

In Tonga, the maximum sentence for a band four sentencing would be thirty years.

11. In the present case, the starting point for 14.5 grams is in my view about 4
years and 6 months imprisonment. The only mitigating factors are his guilty plea
and professed remorse. The sentence | impose for possession of methamphetamine
is 3 years and 6 months imprisonment. | suspend 9 months of this sentence on the
following conditions;
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He is not to commit any offences punishable by imprisonment for the
period of his suspension;

He is not to take alcohol or consume drugs during the period of his
suspension;

He is to attend, under the direction of Probation, a course on drug abuse.

His sentence is backdated to the date he was remanded in custody for this
offending. He is warned that a failure to abide by the conditions of his suspension
may mean he has to return to prison to serve out the remainder of his sentence of
imprisonment.

12. On the charge of possession of illicit drugs (cannabis), after consideration
of mitigating factors, he is sentenced to 18 months imprisonment to be served
concurrently with the count of possession of Illicit drugs (methamphetamine).
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R v Helu

Supreme Court, Nuku’alofa
Paulsen LCJ
CR 83/2017

8 August 2018.

Criminal law — evidence — failure to advise of search warrant —
court has discretion even if the search is unlawful — confession
— voluntary

The accused was charged with possession of cannabis found during a Police raid.
The Police had a search warrant but despite (conflicting) Police evidence the court
finds that the search warrant was not disclosed before the Police entered the house.

Held

1. Even if the search was unlawful because the warrant was not disclosed
when the Police entered, it does not follow that the evidence of the search
must be excluded. The Court has a discretion and needs to balance
protection of privacy and fairly dealing with criminals to protect the state.

2. Order that the evidence be excluded but the accused’s confession be
admitted.

Cases considered

R v Bowe [2003] Tonga LR 24

R v Motuliki [2002] Tonga LR 124

R v Jian [2018] Tonga LR 218

R v Kitekei’aho [2017] Tonga LR 275
Bunning v Cross (1978)141 CLR 54

Statutes considered

Evidence Act s 21
Magistrate’s Court Act s 51
Tonga Police Acts 124
Ilicit Drugs Control Act s 23

Counsel for the Prosecution : Mr. I Finau and Mr. Fifita
Counsel for the Accused : Mr. D Corbett
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RULING ON ADMISSIBILITY OF EVIDENCE

The issues

[1] Mr. Helu is to stand trial by jury on one count of possession of an illicit
drug contrary to s. 4(a) and (b)(iii) of the Illicit Drugs Control Act.

[2] He seeks a ruling excluding certain evidence that the Prosecution intends
to call at his trial; specifically:

[2.1] Evidence of a search conducted pursuant to a search warrant at
the residence owned by his father on 22 April 2017 during which Mr.
Helu was found to be in possession of cannabis plant; and

[2.2] A record of interview, voluntary confession statement and
written statement of charges form all given or signed by Mr. Helu when
interviewed by the Police on 23 April 2017 in which he confessed to
being in possession of the cannabis without lawful justification and to the
offence with which he is charged.

[3] In relation to his application Mr. Helu argues:

€)] That the Police failed to advise the owner or occupiers of the
residence of the fact of the search warrant and its contents before entering
the premises; and

(b) His statements were involuntary because he was fearful of being
handcuffed and injured by the Police, he was fed up with being asked the
same questions repeatedly and he was told that if he made a statement he
would be released.

[4] This ruling has been prepared under time pressure as Mr. Helu’s trial is
scheduled to commence tomorrow. | apologise if for that reason it is not crafted as
well as might otherwise have been the case. | also apologise for the typographical
errors which may have gone unnoticed.

The evidence

[5] The prosecution called two witnesses. Those witnesses were Sgt Sateki

Tu’utafaiva (Sgt Tu’utafaiva) and Private Kalosi Tapueluelu (Pte Tapueluelu).
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[6] Mr. Helu gave evidence as did his mother, Mrs. Tiutisia Helu (Mrs. Helu).

[71 It was a notable feature of this case that there were significant differences
in the recall of all the witnesses at least in relation to the manner in which the
search warrant was executed.

[8] It is not in dispute that on 21 April 2017 on the application of Sgt
Tu’utafaiva a Magistrate issued a search warrant authorising the Police to
undertake a search of the dwellinghouse of Mr. Helu’s father, Tali’auli Helu
(Tali’auli) at Fasi for illicit drugs, namely marijuana.

[9] There is no challenge to the issue of the search warrant.

[10] It is also not in dispute, that the Police searched Tali’auli’s residence
commencing at around 7.15am in the morning of 22 April 2017 and at that time the
residence was occupied by Tali’auli, Mrs. Helu and Mr. Helu.

The evidence
Pte Tapueluelu’s recall of events

[11] The first witness was Pte Tapueluelu. He gave evidence that on 22 April
2017 he was among the Police officers who took part in the search of Tali’auli’s
residence.

[12] He said that the search was led by Sgt Tu’utafaiva and that on arrival they
went to the front of the residence and found Mrs. Helu to be awake and that Sgt
Tu’utafaiva spoke to her and told her that they were there to conduct work (he
could not recall if the word search was used) and that she allowed them to enter the
house. He said that Tali’auli was in the house during the search that followed.

[13] Pte Tapueluelu said that they went to Mr. Helu’s bedroom where he was
sleeping and when they woke him up he was disturbed and tried to attack Sgt
Tuw’utafaiva and had to be restrained and handcuffed but Mr. Helu suffered no
injuries.

[14] He said that both Mr. Helu and Mrs. Helu were being difficult and after
Mr. Helu was restrained he was taken out of the bedroom and the search warrant
was read to them both. Mrs. Helu was said to have been given the search warrant to
read but claimed it was not a search warrant.
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[15] A search was conducted and Pte Tapueluelu found cannabis in a drawer in
the bedroom in which Mr. Helu had been sleeping. Mr. Helu was then arrested.

[16] Pte Tapueluelu could not recall when the handcuffs were removed but
thought it was probably before leaving to take Mr. Helu to the Police Station.

[17] Pte Tapueluelu also gave evidence that he was present the next day when
A/Sgt Feki interviewed Mr. Helu and took a written statement from him. He
produced the record of interview, the written statement of charges form, and a
voluntary confession statement.

[18] Pte Tapueluelu said that the accused was rested and healthy when
interviewed, that he acknowledged he was healthy, that he never complained about
any injuries and that he was not threatened or offered any inducements to make a
statement and that his statement was entirely voluntary.

Sgt Tu’utafaiva’s recall of events

[19] Sgt Tu’utafaiva gave evidence of having obtained the search warrant as a
result of information received from an informant.

[20] Sgt Tu’utafaiva said that Tali’auli is his uncle but he never explained why
it was considered appropriate for him to conduct a search of his uncle’s house or to
be conducting an investigation into his cousin, Mr. Helu.

[21] He said that on the day of the search two Police vehicles went to
Tali’auli’s residence. There was seven to ten Police Officers involved. His vehicle
drove on to the property. The other vehicle parked outside and those Officers
secured the perimeter.

[22] He said that he saw Tali’auli sitting at the back of the house and he
approached him and told him that they were there to execute a search warrant and
showed it to him. Tali’auli is said to have consented to the search and told Sgt
Tu’utafaiva where Mr. Helu was sleeping.

[23] Sgt Tu’utafaiva said that Mrs. Helu was present and he talked to her on
the way through and he told her to be calm. When asked if he explained the search
warrant to Mrs. Helu he said that Tali’auli explained it to her.

[24] Sgt Tu’utafaiva and other Officers then went into the bedroom where Mr.
Helu was sleeping and when he awoke Sgt Tu’utafaiva said he told him that they
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were there to execute a search warrant to find cannabis and he should get up. Mr.
Helu was not happy and told the Police Officers to get out of the house and read
the search warrant from there. Mr. Helu then lunged at Sgt Tu’utafaiva. He was
restrained and handcuffed.

[25] Upon hearing the noise from the bedroom Mrs. Helu is said to have
become unhappy and she yelled at the Police Officers and asked why they were
there. Sgt Tu’utafaiva said he told her that they were there to execute a search
warrant.

[26] Mr. Helu was then taken out of the bedroom and the search warrant was
read to him and Mrs. Helu and they both signed the back of the search warrant
acknowledging this.

[27] The search was then conducted and the cannabis was discovered in Mr.
Helu’s bedroom.

[28] Sgt Tu’utafaiva denied that Mr. Helu had been injured. He said no
complaint was received about an injury. He also said that the handcuffs were
removed after the cannabis was found as Mr. Helu had calmed down and said he
would not be difficult.

[29] Sgt Tu’utafaiva acknowledged that he had been inside the house on
previous occasions and was familiar with it.

Mr. Helu’s recall of events

[30] Mr. Helu said that he was at his father’s house only because he had been
out drinking and that he lives at Ma’ufanga.

[31] When he awoke on 22 April 2017 the Police were already there and he
heard Mrs. Helu asking the Police why they had entered the house.

[32] He said that five Police Officers then entered his bedroom and he told
them to get out of the house and read the search warrant from outside. He then
tried to get out of bed but one of the Officers tackled him and they handcuffed him
and Sgt Tu’utafaiva strangled him with all his force. He denied that he was being
difficult.

[33] Mr. Helu said that the handcuffs were put on very tight and he asked that
they be loosened five times. They cut into his right wrist and he showed a scar that
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he said resulted from the incident. He also said that the handcuffs were not taken
off at the house but kept on until he was put into a cell at the Police Station.

[34] A search was conducted of the bedroom but the room is not his. Mr. Helu
said that he admitted the cannabis was his when it was discovered only because he
wanted the Police to remove the handcuffs.

[35] He said it was only once the search was finished that he was taken out of
the bedroom and the search warrant was read to him.

[36] Mr. Helu admitted that the record of interview was his statement but he
said that it was not voluntary. He said that when he was questioned he told A/Sgt
Feki that he would only speak in Court but he kept asking the same questions over
and over so he made a statement. He also said that he also was afraid that he might
get handcuffed again and A/Feki had told him that if he made a statement he would
be released.

[37] Mr. Helu acknowledged that he never told A/Feki that he was afraid or
that he was injured nor did he tell the Magistrate when he was brought before the
Court that he had been injured by the Police. He said he told the Magistrate that he
was not satisfied with the Police’s work.

Mrs. Helu’s recall of events

[38] Mrs. Helu said that she awoke with her husband around 5.15am on 22
April 2017 and after saying prayers they went into the kitchen and had a cup of tea.

[39] It was already light when Sgt Tu’utafaiva and two Police Officers entered
the Kkitchen where she and her husband were sitting and said nothing but went
straight to the living room and then to the front door. Sgt Tu’utafaiva opened the
front door and let other Police Officers enter the house.

[40] Mrs. Helu went after Sgt Tu’utafaiva and asked him what he was doing.
Tali’auli did not follow her. Sgt Tu’utafaiva initially did not answer but when she
asked again he said that they were there to search the house. Mrs. Helu said he
never showed her the search warrant. When it was put to her that Sgt Tu’utafaiva
had permission from Tali’auli to enter the house she said that was a lie.

[41] By this stage Police Officers were in Mr. Helu’s bedroom and one of the
Police Officers had tackled him. When she went into the bedroom a Police Officer
told her to get out or she would be put in prison and chased her out of the room.
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[42] She said that Mr. Helu was then handcuffed and that the handcuffs
remained on him as he was taken out of the house by the Police.

[43] When asked why Tali’auli did not follow her and object to the Police
coming into the house she said she had asked him and he had said that she had
done enough. But later she said that Tali’auli had had a leg amputated and high
blood pressure. She denied that Tali’auli had not followed her because Sgt
Tu’utafaiva had read out the search warrant to him.

[44] She said that Sgt Tu’utafaiva remained in the living room while the search
was carried out and she never noticed him go into the bedroom. Sgt Tu’utafaiva
and Mr. Helu had only met in the hallway as the Police were bringing Mr. Helu out
of the bedroom.

[45] Mrs. Helu denied that the search warrant had been read out to her and she
said that none of the signatures on the back of the search warrant were hers.
The submissions

The search warrant

[46] Mr. Corbett argued that the Police must read out a search warrant before
conducting a search. He relied upon R v Bowe [2003] Tonga LR 24; R v Motuliki
[2002] Tonga LR 124 and Edwards v Moala [1999] TOSC 52.

[47] Mr. Corbett submitted that the search warrant was not disclosed or read to
Tali’auli when the Police entered the house. He relied on the conflicts in the
evidence of Pte Tapueluelu and Sgt Tu’utafaiva and the fact that Mrs. Helu had
made it clear that she was not satisfied with the Police entering the house.

[48] Mr. Corbett submitted that the search warrant procedure puts the judiciary
between the Police and the citizens to ensure that the rights of citizens are
protected and that a failure of the Police to execute a search warrant in accordance
with the law meant that the evidence obtained in the search should be excluded.

[49] For the Prosecution, Mr. Finau referred me to the statutory provisions
relating to search warrants in the Constitution (clause 16), the Magistrate’s Court
Act (s. 51), the Tonga Police Act (s. 124) and the lllicit Drugs Control Act (s. 23)
and submitted that the manner of execution of the search warrant was legal because
the search warrant was read to Tali’auli and he gave his consent to the Police
entering the house.
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The statements

[50] Mr. Corbett submitted that the evidence proved that Mr. Helu had been
handcuffed tightly during the search causing an injury to his wrist and that he was
also tackled and strangled. He also submitted that the handcuffs were left on until
he was placed in a cell. Because of this, he argued, Mr. Helu made a statement
involuntarily because he was fearful and specifically fearful of being handcuffed
again.

[51] Mr. Finau referred me to ss. 20-22 of the Evidence Act which are
concerned with the admissibility of confessions. He said that the evidence
established that Mr. Helu was not under duress, nor did he suffer any injury from
the handcuffs and his statements were fully voluntary and should be admitted.

Discussion

The search

[52] The first issue is the factual one of whether the search warrant was
disclosed to Tali’auli prior to the Police entering his residence to conduct the
search. | am satisfied on the evidence that it was not. | accept the evidence of Mrs.
Helu that the Police entered the house unannounced and without first disclosing the
search warrant or their purpose for being there.

[53] In one sense the resolution of this factual issue comes down to a choice to
prefer Mrs. Helu’s evidence to that of the Police Officers based on my assessment
of their respective reliability and credibility. But in fact there is more to it than that,
as Sgt Tu’utafaiva and Pte Tapueluelu gave starkly conflicting evidence. Pte.
Tapueluelu said that Mrs. Helu met the Police on arrival at the front door and that
Sgt Tu’utafaiva had explained the search warrant to her and she let them into the
house. Sgt Tu’utafaiva said that Tali’auli was outside at the rear of the house and
he had told him that they were there to execute a search warrant and he had
consented to it. Both witnesses gave their evidence confidently and yet their
versions of events are irreconcilable.

[54] There were other aspects of their evidence that | found implausible. For
instance, if the search warrant was disclosed when the Police arrived at the
property | can see no reason why Sgt Tu’utafaiva would later have felt the need to
read it to Mr. Helu and Mrs. Helu, and certainly not after Mr. Helu was in
handcuffs and had been arrested.
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[55] I also consider it most telling that when it was put to Pte Tapueluelu that
the reason Mrs. Helu was unhappy was because the search warrant was not
explained to her or to Tali’auli, Pte Tapueluelu said he thought that was one of the
reasons.

[56] Mrs. Helu impressed me as a witness. She was coherent and her evidence
was logical. The events of that morning must have been most dramatic and
upsetting and she has every reason to recall them clearly. She did not strike me as
being overly protective of her son, rather she felt aggrieved at the way the Police
had handled the matter.

[57] I am satisfied that Mrs. Helu objected to the Police being in the house
from the time that they entered because the search warrant was not disclosed or
shown to her or Tali’auli. That explains her behaviour and the fact that Mr. Helu
awoke to hear her asking the Police why they were in the house. It also explains
how things escalated into a violent situation very quickly.

[58] Mr. Finau emphasised that Tali’auli had not objected to the Police
entering the house and submitted this was evidence of his consent to the search. |
do not agree. Tali’auli has health problems which likely explains his failure to
involve himself. He is presently in the United States of America which explains
why he was not available to give evidence.

[59] The next issue is whether the Police are obliged to disclose a search
warrant at the time it is executed or to read and/or provide a copy to the owner or
occupier of the residence.

[60] In a recent case R v Jian [2018] Tonga LR 218 Cato J said at [7]:

There is no provision in the Police Act, 2010 that expressly lays down
what a Police officer must do to inform the owner or occupant of a
residence or premises of the fact of a warrant before entering to execute a
search but it is generally recognized that Police must make known to the
person that they have a warrant to search premises and the scope of the
warrant which requires the occupant to either read or have the relevant
parts of the warrant read to him. This defines the lawful extent of the
search, or its metes and bounds. It also places the occupier on notice that
the Police have a lawful right to enter for certain purposes. If the person
resists the search he or she is liable to be prosecuted for the offence of
obstruction under section 146 of the Police Act. In my view, it is an
important requirement of lawful search and seizure where it is undertaken
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pursuant to warrant that the existence of the warrant be plainly made
known to an owner or occupant of premises and explained in a manner
that is intelligible and this is a pre-condition to the lawful search. This
better ensures that warrants are executed in a civilized manner and that
resistance or obstruction which can result so easily in violence is avoided.

[61] Mr. Finau did not challenge this as a correct statement of the law in Tonga
and | adopt it.

[62] But it does not follow that the fact that the search was carried out in an
unlawful manner means that evidence of the search and the fruits of it must be
excluded from Mr. Helu’s trial. In deciding whether to admit or exclude the
evidence the Court exercises a discretion involving a balancing of two important
interests, which in this context are likely to have come into conflict.

[63] Those considerations are the interest of citizens to be protected from
illegal or irregular invasions of their liberty and the interest of the state to secure
evidence bearing upon the commission of crimes and to present necessary evidence
in Court so as to hold offenders accountable for their crimes.

[64] In R v Kitekei’aho [2017] Tonga LR 275 Cato J put the matter this way at
[24]:

[24] Mr. Finau for the Crown referred me to the judgement of Ford CJ in
R v Bowe [2003] Tonga LR 24. In that case, also involving drugs, Ford
CJ considered that even if a search was illegal, the evidence in England
would be admissible at common law under Kuruma v The Queen [1955]
AC 97 which allowed evidence to be given and the death sentence
consequently upheld, even though the evidence had been obtained under
an illegal search. Certainly, as Ford CJ remarked, that was the high water
mark illustrating the inclusionary approach which had been adopted by
English courts at common law for many years. However, it is doubtful in
the modern world where an individual’s right to privacy is given greater
emphasis and the legitimacy of Police action relating to search and seizure
is more closely scrutinised, that the inclusionary approach should be
slavishly followed in Tonga today. | raised with counsel the approach of
the High Court of Australia in Bunning v Cross (1978)141 CLR 54 where
the Court sanctioned a balanced approach to such issues. The Court in
considering whether illegally obtained evidence should be admitted had to
balance the public interest in maintaining the integrity of search and
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seizure procedures and ensuring that those whose task it is to enforce the
law act lawfully, against the public interest that those who commit
criminal offences should be brought to justice. (See further Ireland’s Case
(1970) 126 CLR 321). The factors adverted to by Stephen and Aickin JJ
in Bunning were;

a no deliberate disregard of the law should be involved;

b whether the evidence could have just as easily been lawfully
obtained;

c the cogency of the evidence and whether the illegality could be
said to affect its cogency;

d the importance of the evidence in the context of the case;

e if vital evidence, was it of perishable or evanescent nature so that

if there were any delay in securing it, it would have ceased to exist;

f the seriousness of the offending.

[25] This approach has gained favour in New Zealand and similar considerations
are to be found under section 30 of the Evidence Act, 2006.

[65] Both Mr. Finau and Mr. Corbett appeared as Counsel in Kitekei’aho and
neither attempted to persuade me that Cato J’s approach was incorrect. | fully
endorse it.

[66] This takes me then to the question whether I should in the exercise of my
discretion exclude evidence of the search. This issue is finely balanced in my view.

[67] In support of admitting the evidence are that the nature of the illegality
does not affect the cogency of the evidence that was obtained from the search, the
evidence of the cannabis found in the room in which Mr. Helu was sleeping could
(and presumably would) have been obtained lawfully in any event had proper
procedures been followed by the Police and the evidence is important to a
successful prosecution.

[68] On the other hand, the requirements of the law could easily have been
complied with had the Police bothered to give the search warrant to Tali’auli or
read and explain it to him before entering the house. In addition, some
consideration of the comparative seriousness of the offence and the unlawful
conduct of the Police is required. Whilst | take full account of the grave problems
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developing from the use of illicit drugs in Tonga, the offence with which Mr. Helu
is charged is not the most serious of its type given the relatively modest amount of
cannabis that was found in his possession and there is no suggestion that it was
intended for supply. Against that, the rights of citizens to privacy and to be free of
unlawful search and seizure are important rights which the Court should eagerly
defend.

[69] The factors that ultimately tip the balance in favour of excluding the
evidence are two-fold. First, | cannot accept that the unlawfulness involved in this
case was due to mistake or oversight. It is clear from the evidence that both Sgt
Tu’utafaiva and Pte Tapueluelu were aware of the obligation to disclose the search
warrant and its scope to the occupier of the residence before entering. It must be
the case then that the failure to follow those procedures was deliberate. I am also
concerned that on the essential issue the evidence of the Police Officers was so
plainly conflicting. It suggests the possibility of a lack of candour in the giving of
the evidence.

[70] For the reasons | have given | exercise my discretion and exclude the
evidence of the search and the fruits of it.

The confessions

[71] Under s. 21 of the Evidence Act it is for the Prosecution to prove that Mr.
Helu’s statements were voluntary and were not the result of inducement, threat or
promise relating to the charge. The obligation is to prove that beyond reasonable
doubt. Under the proviso to s. 22 of the same Act the Court has a discretion to
exclude any confession made by an accused to a Police Officer while in custody.

[72] | am satisfied beyond reasonable doubt that there is no basis to exclude
Mr. Helu’s inculpatory statements. The ground advanced is fanciful. Mr. Helu did
not impress me as a reliable witness and | do not accept that he received any injury
as a result of his arrest or that if he did it was in any way significant. He did not
complain about an injury when his statement was taken, he acknowledged he was
in good health and he did not mention any injury to the Magistrate when brought
before the Court.

[73] Mr. Helu’s statement was taken a whole day and half after his arrest by
which time he had time to rest. Whilst he said that he was afraid he would be
handcuffed there is no suggestion that the Police Officers did threaten him in that
or any other way.
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[74] His evidence that he was asked questions repeatedly and that he made his
statements because he wanted to get released was not put to Pte Tapueluelu or
advanced in Mr. Corbett’s submissions. The first matter is palpably unlikely when
the taking of the statements and processing of Mr. Helu took just 40 minutes. The
second matter is no doubt felt by every prisoner.

[75] I dismiss Mr. Helu’s application to exclude his record of interview and
other inculpatory statements.

Result

[76] I rule as follows:

€)] The fact of the search warrant and the fruits of the search are
inadmissible and excluded from the evidence to be called at trial;

(b) Mr. Helu’s record of interview and other inculpatory statements
made to the Police on 23 April 2017 are admissible and may be put in
evidence at trial.
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Bookkeeper falsifies accounts by adding ‘“ghost employees” and diverts $21,299 to
herself. Several co-workers confirm irregularities with payees and cash. At trial the
original payment records were lost (by the Police).
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JUDGMENT OF THE COURT

Introduction

[1] After trial before Cato J, (page 7 of these [2018] Tonga LR) the appellant
was convicted of one count of theft contrary to ss. 143 and 145(b) of the Criminal
Offences Act (Cap.18) and one count of falsification of accounts contrary to s.
159(a) of Criminal Offences Act. She was sentenced to concurrent sentences of
two years imprisonment on each charge, the final six months suspended on
condition that she commits no further offences punishable by imprisonment during
her suspension.
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[2] The appellant appeals against her convictions on the ground that the
verdict was unreasonable and could not be supported by the evidence.

Background

[3] The appellant was employed by Tanoa Hotels (Tonga) Limited (Tanoa)
on 11 March 2015 as an Administration Officer. Her responsibilities included
assisting with preparation of the payroll. At the time the hotel was being
refurbished. Approximately 100 employees were involved. The appellant was
required to prepare a spreadsheet containing the names and hours of work of
employees and a calculation of the amount each had earned. The spreadsheet was
sent to Tanoa’s office in Fiji for approval and authorisation. Following approval
and payment to Tanoa’s Tongan bank account, a cheque would be cashed and
employees paid the sums recorded on spreadsheets.

[4] The Crown case was that the appellant falsified the spreadsheet by adding
the names of non-existent employees - so-called “ghost workers” - and kept for
herself the cash drawn for their wages. The sum involved was initially alleged to
be $44,098. It was reduced to $23,039 in the course of the trial and, ultimately,
found to amount to $21,299.

The evidence

[5] The spreadsheets were compiled from attendance records prepared by the
staff members who had direct responsibility for supervising the employees. What
was called an attendance register was compiled for each week. The names of those
working were entered and the days each worked. Overtime worked was noted.
Separate individual timesheets were completed for administrative staff such as the
appellant herself, signed by the staff member concerned and countersigned by their
supervisor.

[6] The appellant had ultimate responsibility for the preparation of the
spreadsheets. She was assisted by other staff members, two of whom gave
evidence. Elaia Kafoa (called Sita at the trial) worked under the appellant from
June to September 2015. Sita said she helped with the preparation of the
spreadsheets, filling in the hours worked by each employee before sending it
electronically to the appellant. She said that the spreadsheets relied on by the
Crown were not the spreadsheets she had prepared. There were additional names
on them, including the name of the appellant herself.

[7] Sita also assisted with the actual payment of wages. She said the
spreadsheets she had prepared were used for that purpose. She cashed cheques for
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the amounts received from Fiji and gave the money to the appellant who would
retain an amount, either in her desk or in a bag, which she told Sita was for
“outside contractors”.

[8] The evidence of Taufa Tatafu, who was employed in the same role from
12 October 2015, was to similar effect. She also compared spreadsheets she had
prepared with those relied on by the Crown as having been approved by Tanoa Fiji.
The latter contained additional names, including that of the appellant. Ms. Tatafu
also gave evidence of the retention by the appellant of surplus cash drawn for
wages including a sum of money which, at the appellant’s request, Mrs. Tatafu
delivered to her at a hotel.

[9] A director of Tanoa, David Hunt, said he employed the appellant whom
he had previously employed when both worked for another firm. He confirmed the
procedure by which payroll records were compiled and wages paid. He described
how he had been alerted to the irregularities when the appellant was away in
December 2015 and he had helped Ms. Tatafu with the wages. He realised there
were names in the spreadsheet that were not in the attendance register. With the
assistance of Ms. Tatafu, he checked earlier payments and found the same thing
had occurred. He confronted the appellant on her return. She did not deny the
allegation and agreed to resign and to pay back $15,000 if she was not prosecuted.
When she failed to honour that agreement, the Police were informed.

[10] The appellant elected not to give or call evidence.
The verdict

[11] At the end of the prosecution case, Cato J rejected an application to
discharge the appellant on the ground that there was no prima facie case. That
application relied on the Crown’s failure to produce the originals of the
spreadsheets alleged to have been prepared by the appellant, the attendance
registers and the cheque butts which established the cash drawn for wages. The
original documents having gone missing, the Judge ruled the prosecution was
entitled to rely on copies.

[12] In the reasons for his verdict, Cato J noted the advice of Crown counsel
that the original documents had been misplaced by the Police. He accepted Mr.
Hunt’s evidence that the originals had been handed to the Police two years
previously and were not among a file of documents returned by the Police. The
Judge said he was satisfied the original documents had been lost by the Police and
the copies properly admitted under s 67(a) and s 64(b) of the Evidence Act
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(Cap.15). He said he was also satisfied that the spreadsheets, attendance records
and cheque butts were true copies of documents held by Tanoa as business records.
He said the register of attendance and spreadsheets were properly proven by Mr.
Hunt who was familiar with those documents, and the cheque butts proven by Ms.
Tatafu. Of relevance, also, was the fact that the amounts on the cheque butts
coincided with the amounts on the spreadsheets relied on as having been prepared
by the appellant and sent to Fiji for approval.

[13] Cato J said he was satisfied that the attendance registers provided the
basis for the spreadsheet entries of employees for the relevant weeks. He found that
the spreadsheets were signed either by Mr. Hunt or the appellant and sent to Fiji.
He accepted the evidence of Elaia Kofoa and Taufa Tatafu that the spreadsheets
sent to Fiji were not the spreadsheets they had prepared; the name of the appellant
herself and the additional “ghost names” had been added. He accepted the evidence
of both witnesses that they saw the appellant regularly take sums of money from
the cash that had been obtained for payment of wages.

[14] Having examined the spreadsheets for the relevant period, the Judge said
he was satisfied beyond reasonable doubt that the spreadsheets prepared by the
accused were those acted on by Tanoa Fiji and used for the purpose of withdrawing
cash for the payment of wages. He also expressed himself satisfied that each of the
spreadsheets contained “ghost names” added by the appellant for the purpose of
generating additional sums of cash.

[15] Cato J expressly rejected the suggestion, raised on behalf of the defence,
that one of the supervisors (who had died by the time of the hearing) may have
provided the appellant with the names of additional employees. He referred to the
evidence of a supervisor, Mo’ale Moala, who was adamant that no one would be
paid if their name did not appear on the attendance register. He also referred to
evidence that it was the spreadsheet prepared by the appellant’s assistants which
was used for the purpose of payment of wages, not the spreadsheet containing the
additional names.

[16] The Judge concluded that it had been established that on 17 occasions
between 22 May and 11 December 2015 the appellant had produced false
documents, namely the spreadsheets containing “ghost names”, and that during the
same period she entered into a pattern of deceit so as to steal the proceeds of the
inflated cheques for wages that were drawn by Tanoa. After adjusting for some
minor inaccuracies and the erroneous inclusion of a sum of $1,000 for the week in
which the appellant’s offending was detected, Cato J concluded that she had
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knowingly taken the sum of $21,299, fraudulently or dishonestly and without
colour of right, applying the funds for her own use and enjoyment.

The appeal
Grounds of appeal

[17] As refined and reformulated by Mrs. Tupou at the commencement of the
hearing, the grounds of appeal are:

€)] The Judge erred in admitting in evidence the unsigned
spreadsheets.

(b) The Judge erred in admitting in evidence attendance registers for
the period 31 August — 25 September 2015.

(©) The Judge erred in finding that the attendance registers were the
sole source of the names of employees for the purpose of compiling the
spreadsheets.

(d) There was insufficient evidence to support the conviction for
theft.

First ground

[18] The evidence established that the spreadsheets prepared by the appellant
were signed by Mr. Hunt or by the appellant herself before being sent to Fiji. The
evidence does not disclose how the spreadsheets were transmitted though, given
the time constraints, it seems likely they were scanned and transmitted
electronically. If so, the original signed document would have remained in Tonga.

[19] As earlier noted, Cato J accepted the evidence of Mr. Hunt that the signed
spreadsheets were among the documents handed to the Police when Tanoa made its
complaint. There was a suggestion by Ms. Tatafu that they might have been
returned. She undertook a thorough search and could find none of the original
documents. The Judge was plainly entitled to conclude that the originals had been
lost or destroyed and that, pursuant to s 67 of the Evidence Act, secondary
evidence could be given of the existence and contents of the documents.

[20] By s 64 of the Evidence Act, secondary evidence relevantly includes:

(b) copies made from the original by mechanical processes which
insure accuracy of the copy and copies compared with such copies;......
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(e) oral accounts of the contents of any document given by some
person who has himself seen it.

[21] Ms. Tatafu explained that the spreadsheets relied on at trial were copies of
spreadsheets stored on the appellant’s work computer which was seized as soon as
the offending was detected. Mr. Hunt confirmed they were the spreadsheets he had
seen and authorized. The evidence of Ms. Tatafu and Sita established that the
cheques cashed to pay wages were for the same sums shown as required on the
spreadsheets. The inference that they were the spreadsheets sent to Fiji for
authorization is irresistible.

[22] In terms of s. 64(b) of the Evidence Act, the spreadsheets produced at trial
were made from the originals stored on the computer. The oral evidence
established that they were identical to the spreadsheets sent to Fiji and relied on for
the purpose of drawing cash for payment of wages. The fact that copies of the
signed spreadsheets were not produced is of no consequence. The Judge was right
to rule the computer-generated copies admissible.

Second ground

[23] Mrs. Tupou accepted that the attendance registers relied on were
admissible save for those relating to the period 31 August to 23 September 2015.
The concern with the records for that period is that Mo’ale Moala, who was
primarily responsible for their compilation, said he was not the author and he could
not identify who was.

[24] We see no reason why that should affect the admissibility of the
attendance records for the period in question. Mr. Hunt had confirmed that the
attendance registers relied on were copies of the originals. The authenticity of the
registers as a business record was established by Mr. Moala himself and also by
Sita who had, at times, helped with their compilation. The Crown case did not
require proof of the accuracy of the attendance registers in every material
particular, merely to show that they provided the data used for the preparation of
the spreadsheets. The evidence was fully adequate for that purpose.

Third ground

[25] Mrs. Tupou took issue with the proposition that the attendance registers
were the sole source of information. She referred to evidence that from time to
time Mr. Moala or Iteni Maile (the supervisor who had died before the hearing)
would give the names of additional employees to the appellant. As we understand
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it, Mrs. Tupou sought to argue that the additional names appearing on the
spreadsheets prepared by the appellant may have been legitimately sourced from
information not contained in the attendance registers.

[26] It appears that, from time to time, the name of an additional worker was
given to the appellant and overtime hours were added to workers already listed.
But Sita, who was cross-examined on this point, was adamant that any such
changes were made to the spreadsheets she prepared. As she said, were it
otherwise, the workers concerned would not have been paid or paid the full amount
of their wages. For it was her spreadsheet, not the spreadsheet submitted by the
appellant, that was used for the purpose of paying the workers. The addition of
names that did not appear in the attendance register could not account for the
‘ghost names’ that appeared in the spreadsheet prepared by the appellant.

[27] Mrs. Tupou referred us to several instances where the attendance register
did not coincide precisely with spreadsheets prepared by Sita and Ms. Tatafu and
to discrepancies between lists of employees and the corresponding attendance
register. But these issues were not explored in cross-examination at trial and could
not be enquired into for the first time on appeal. They were, moreover, isolated
discrepancies that could not have gone anywhere to explain the uniform pattern of
falsification revealed when the spreadsheets prepared by the appellant were put
alongside those for the equivalent period prepared by her assistants.

[28] This ground of appeal also does not assist the appellant.
Fourth ground

[29] In submitting that the evidence was insufficient to support the conviction
for theft, Mrs. Tupou pointed to inconsistencies in the evidence of Ms. Tatafu as to
the amount she delivered to the appellant at a hotel and the date of the delivery.
Her evidence on this issue was discussed by the Judge (at [56] of his verdict). He
expressed himself satisfied that the payment was indeed made at the appellant’s
request. There is no basis for disturbing his finding on this issue nor his acceptance
of the evidence of both Sita and Ms. Tatafu that they regularly saw the appellant
take the money that was surplus to the sum drawn to pay employees.

[30] In one respect only is it necessary to modify the findings of Cato J. At
trial, the Crown elected to rely only on defalcations that could be proved by
reference to cheque butts. In the course of preparation for the appeal, it was
ascertained that the relevant cheque butt was not produced to support two of the
payments ultimately relied on. They related to the theft of $1,200 and $960 on 5
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June and 25 September 2015 respectively. That reduces to $19,139 the total sum
shown to have been stolen by the appellant.

Conclusion

[31] All grounds of appeal having failed, the convictions must be upheld. Once
issues affecting the admissibility of the business records are disposed of, the case
against the appellant is overwhelming. The evidence points irrefutably to her
having falsified the spreadsheets by the addition of ‘ghost workers’ and to her
taking the additional cash generated by their inclusion.

[32] There was no appeal against sentence. Mrs. Tupou faintly suggested that
the reduced sum proven as stolen might justify some adjustment to sentence. That
could not be supported. The lesser sum does not affect the overall criminality of
the offending which was the principal determinant of sentence.

Result

[33] The appeal against conviction is dismissed.
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Wight v Wight and Minister of Lands

Court of Appeal, Nuku’alofa
Handley J, Blanchard J, Hansen J
AC 3/2018

7 September 2018

Land law — nature of leasehold interest, — “chattel real "—
devolves like personalty — features of joint tenancy and tenancy
in common — presumption at common law of a joint tenancy
where land jointly held, —joint tenancy severed in equity but not
at law when one acquires a greater share — trusts created

4 brothers held agricultural land on 50 year lease with 7 years remaining. By
informal arrangement they divided and worked separate plots. In 1980 brother W
conveyed his share to the other 3 but in reality just to brother H. Brother F died in
1992 and his widow and son Douglas (the appellant) moved to the USA. Brother C
died in 1993. Brother H and son Raymond stayed on the land and ran cattle and
paid the rent and outgoings.

The appellant was deported from the USA and lived in a hut on the land with H’s
permission until they disagreed over his claim to the land. In October 2015 when H
was overseas for medical treatment, Raymond allowed Douglas to move into H’s
house.

H’s son Raymond sought to evict Douglas.

HELD
1. Raymond holds the legal title to the lease;

2. Beneficial ownership vests in Raymond as administrator of his father’s
half share, and in the court until administration of the estate is granted and
statutory trusts are thereby created for the quarter shares of the estates of
the other 2 brothers;

3. There is a presumption at common law of a joint tenancy where land is
jointly held, but equity differs — here the context does not indicate other
than joint tenancy;

4. The joint tenancy was severed in equity but not at law when one brother
acquired a greater share than the survivors;

5. A lease in Tonga is neither real nor personal property, it is a hybrid
“chattel real”.
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JUDGMENT OF THE COURT

Introduction

[1] This case involves a dispute about how a registered lease of land known
as “Ha’amea”, at Liahona in the estate of Lasike, is to devolve after the death of
the last of the three Wight brothers, Charley, Fred and Harry. The lease is for a
term of 50 years expiring on 24 November 2024. The area of the land is 99 acres.

The Facts

[2] The original lessee was a fourth brother, William Wight. About two years
into the term of William’s lease, on 25 November 1976, he executed an indenture
conveying the lease to himself, Charley, Fred and Harry for a consideration of
TOP$1,000. Lord President Paulsen, who heard the case in the Land Court and
from whose decision this appeal is brought, accepted evidence, which was not
disputed, that by arrangement between them each of the brothers had a roughly
equal area of Ha’amea for his separate use, although not demarcated by fences.
William, Charley and Harry each grew crops on the land and exported fruit and
vegetables. They also raised animals. Fred was not involved in the business at this
stage as he was living in New Zealand.

[3] In 1970 William and his family moved away from Ha’amea and by
indenture dated 12 May 1980 he conveyed his interest in the lease to Charley,
Harry and Fred. The consideration was again stated to be TOP$1,000 with no
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indication that the transferees had contributed unequally. However, the Lord
President accepted uncontradicted evidence from Raymond Wight, a son of Harry
and the respondent to the appeal, that in reality this was a sale of William’s interest
in the lease to Harry alone. (That evidence was given by Raymond against his own
interest as an heir of the last surviving joint tenant).

[4] In due course Fred returned to Tonga and built a home and lived on the
land with his wife and only child, Douglas, the appellant. (Fred’s house, which
under Tongan law had the status of a chattel, is no longer there).

[5] Fred died in 1992. His widow moved with Douglas to the United States
where she remarried. The evidence was that no application has ever been made for
letters of administration of Fred’s estate.

[6] Charley died in the United States in 1993 or 1994. Again, no application
for letters of administration of his estate has been made. He has children living in
the United States.

[7] Harry survived Fred and Charley and continued- to live on and farm
Ha’amea. As well, Harry’s son, Raymond, has run cattle on the land since 1995
and paid the rent and other outgoings of Ha’amea.

[8] In 2012 Douglas was deported from the United States and, with Harry’s
permission, lived for a time in a building on the land, known as “the Hut”.

[9] There were some disagreements between Harry and Douglas, who was
raising a claim to. Ha’amea that Harry did not accept. Douglas was obliged to
move off the property. But he took the opportunity to move back into the Hut when
in 2014 Harry went to the United States for medical treatment. In October 2015
Raymond allowed Douglas to move into Harry’s house.

[10] Harry died on 12 April 2016 in the United States.

[11] A dispute then arose between Douglas and Raymond when Douglas cut
down some trees and slaughtered some of Raymond’s cattle on the land. Douglas
also disconnected the water lines necessary for the maintenance of Raymond’s
cattle.

[12] Raymond applied for letters of administration of Harry’s estate which
were granted by the Supreme Court on 2 August 2017. The only asset of the estate
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is said to be Harry’s interest in the lease. Raymond regarded Douglas as a
trespasser and sought from the Land Court an order for possession and damages.

[13] Before doing so, Raymond lodged the letters of administration with the
Minister of Lands together with an indenture conveying the lease to himself. Both
documents were registered. The Lord President found, however, that Raymond is
registered only in his capacity as administrator of Harry’s estate. There is no appeal
by Raymond against that finding.

The Land Court Judgment

(a) The nature of Harry’s interest

[14] The Lord President asked himself what exactly was Harry’s interest in the
lease after he survived his brothers? Was he the surviving joint tenant entitled
beneficially to the entire lease or was he merely the holder of an undivided one half
share as a tenant in common?

[15] In the absence of any assistance from Tongan legislation, the Lord
President looked to the common law for guidance. He said that a lease, while a
form of land tenure, is regarded as a “chattel real” that will devolve upon the death
of the lessee in the same way as personal estate, noting that it has been held in
Tonga in Pangia v Kalaniuvalu (1937) 2 Tonga LR 32 at 34 that in the case of a
single lessee his interest in a lease will form part of his personal estate upon his
death.

The Lord President said this was in accordance with current practice in Tonga and
also with s.11 of the Probate Act. (That section vests the personal property of an
intestate person in the Supreme Court until administration is granted.) Section 11,
the Lord President said, does not restrict the definition of personal property of a
deceased. He noted also that s.131 of the Land Act requires grants of both letters of
administration and probate affecting leases to be registered under that Act.

(b) Joint tenancy and tenancy in common

[16] The Lord President then turned to the respective features of joint
tenancies and tenancies in common. We agree with the summary he gave:
[37] A joint tenancy will be created when a lease is registered or

transferred to two or more persons simultaneously without any word to
show that they take distinct or separate shares (commonly referred to as
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‘words of severance’). The essential attributes of a joint tenancy are the
right of survivorship, pursuant to which on the death of one joint tenant
his interest in the lease is extinguished and accrues to the surviving joint
tenants, and the existence of the four unities (possession, interest, title and
time). These four unities can be summarised as follows; (1) No joint
tenant has an exclusive right to possession of any particular part of
property that is held on a joint tenancy, (2) The interest of each joint
tenant is the same in nature, extent and duration, (3) All joint tenants have
derived their interest under the same instrument, and (4) The interest of
each joint tenant vested at the same time.

[38]. In contrast, a tenancy in common exists whenever two or more
persons hold undivided shares in the same lease yet, unlike a joint tenant,
are entitled only to a distinct share of the lease. In the case of a tenancy in
common no right of survivorship exists so that upon the death of a co-
lessee his share passes to his personal representatives and devolves upon
his beneficiaries under his will or in accordance with law in the case of an
intestacy (Hinde McMorland and Sim ‘Land Law’ Vol 2 at 907-932 for a
summary of the relevant law).

[17] The Lord President said, correctly, that for historical reasons the common
law favours joint tenancies. In circumstances where a lease is owned jointly the
common law will presume that the lessees are joint tenants. But equity is hostile to
that and in certain circumstances will treat what would otherwise be regarded as a
joint tenancy as a tenancy in common. This is because the right of survivorship
unduly favours the person of longevity for no better reason than the accident that
he happens to survive his co-owners (Meagher Gummow and Lehane’s Equity
Doctrines and Remedies 4ed at 103). The lease and the conveyance to the three
brothers gave no indication that they were to hold the land other than jointly. They
must be regarded as such unless there were circumstances that dictated that they
had a contrary intention. As Baroness Hale had said in Stack v Dowden [2007]
UKHL 12, [2007] 2 AC 432 at [69], in a case of this kind context was everything.

[18] Counsel for Raymond had in fact conceded that the lease was held by the
brothers as tenants in common. The Lord President considered that the concession
was properly made for two reasons:

[44] First, Raymond said that William sold his interest in the lease to
Harry alone and | have accepted his evidence. The acquisition by one joint
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tenant of a greater share will sever a joint tenancy as it destroys the unity
of interest (Wright v Gibbons (1949) 78 CLR 313).

(As will be seen we consider that while this proposition of law is correct it does not
apply to the transaction between William and his brothers). The other reason was:

[45] Secondly, this was family land that had in effect been passed
down from the brothers’ father to them all. Furthermore, Raymond’s
evidence was that the three brothers had their own areas of the land which
at various times they farmed to support their respective families and that
in regards to the export of fruit and vegetables they co- operated together
but were paid only for what they individually grew, In respect of this last
matter it is of some relevance that equity considers the right of
survivorship incompatible with a commercial venture (Hinde (supra) at
page 946 referring to Buckley v Barber (1851) 6 Exch 164, 179-180 and
Stack (supra) at [157]). I can only infer that it could not have been the
brothers’ intention that upon their deaths the lease would pass to the lucky
survivor of them and to the exclusion of their own immediate families. To
the contrary, | consider it much more likely that they would regard
themselves as each having an interest in the lease (and the land) which
would pass to and benefit their widows and children upon their deaths. In
short, it is highly unlikely that the brothers would have intended
survivorship “with its tontine ‘winner takes all’ effect” (Stack (supra) at
[57] per Baroness Hale).

[19] For those reasons, the Lord President said the brothers must be regarded
as having held the lease as tenants in common, with Harry having a one-half
interest and Charley and Fred each having a one quarter interest.

The nature of the tenancy - our view

[20] Although that conclusion is not directly challenged on this appeal, it does
not in our view accurately state the position and the reasoning of the Lord
President needs to be reviewed. We should say at once that we do agree with the
second reason he gave. When in 1976 William transferred the lease to himself and
his three brothers the four of them held it at law as a joint tenancy but in equity as
tenants in common in equal shares because of the intention that they would
separately use parts of the land for their own purposes. It was like the business
premises referred to by the Privy Council in Malayan Credit Ltd v Jack Chia -
MPH Ltd [1986] AC 549 at 560 in a passage cited by the Lord President:
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It seems to their Lordships that where premises are held by two persons as
joint tenants at law for their several business purposes, it is improbable
that they would intend to hold as joint tenants in equity. Suppose that an
accountant and an architect take a lease of premises containing four
rooms, that the accountant uses two rooms and that the architect uses two
rooms. It is scarcely to be supposed that they intend that if, for example,
the accountant dies first without having gone through the formalities of a
severance, the beneficial interest in the entire premises is to survive to the
architect. Their Lordships do not accept that the cases in which joint
tenants at law will be presumed to hold as tenants in common in equity
are as rigidly circumscribed as the plaintiff asserts. Such cases are not
necessarily limited to purchasers who contribute unequally, to
co-mortgagees and to partners. There are other circumstances in which
equity may infer that the beneficial interest is intended to be held by the
grantees as tenants in common. In the opinion of their Lordships, one such
case is where the grantees hold the premises for their several individual
business purposes.

[21] However, equity does not displace the position at law. Indeed it cannot
possibly do so in the case of a registered lease. The legal interest in the lease was,
and remains, held on the joint tenancy; but equity requires that the legal owners (or
survivor) must beneficially deal with the property as a tenancy in common which,
depending upon the actual arrangements between them, may be in equal or unequal
shares. Those shares are in the whole of the lease; they are undivided shares.

[22] In 1980 William conveyed the legal estate in the lease to his brothers who
again took it at law (on the register maintained under the Land Act) as joint
tenants. The existing joint tenancy between them was not severed. At law they
simply acquired a further interest on the same basis. It was as if they had enlarged
the existing joint tenancy between the three of them. “A transfer and release to all
other joint tenants would maintain a joint tenancy among them, the transferor
having relinquished his or her interest”: Elizabeth Toomey (ed) New Zealand Land
Law 3ed 2017 at 6.4.10 (1).

[23] But that is only the position at law and on the face of the lease, as varied
by the conveyance. In equity, as the Lord President has found, Harry acquired
William’s interest. Henceforth, in equity, Harry had an undivided half share and
Fred and Charley each had an undivided quarter share.
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[24] When Fred- and Charley had died Harry became by survivorship the sole
owner at law and has been succeeded at law by Raymond as his administrator
registered on the title to the lease. However in equity Raymond now holds the lease
as to a one half share for the heirs of Harry, including himself, and assuming the
lease is personal property as the Lord President held, the equitable one quarter
shares of the estates of Charley and Fred are vested in the Court under s.11 of the
Probate Act.

The judgment below - was Douglas a trespasser?

[25] The Lord President concluded, rightly in our view, that as administrator
Raymond had a right to bring an action against a trespasser for possession of the
land. But Douglas claimed not to be a trespasser, saying that as Fred’s heir he had
an interest in the lease and thus the right, as one of the owners, to be in possession.
The Lord President rejected that claim;

[50] Douglas claims that he has an interest in the lease as Fred’s heir.
He does not have any such interest. Upon the death of both Fred and
Charley their personal property, which included their interests in the lease,
vested in the Supreme Court until such time as administration was granted
(section 11 of the Probate Act). No administration has been granted. The
proceeds of their estates are the property of the Crown and to be paid into
the general revenue. This is subject to the Minister’s power to instruct the
Supreme Court to grant Letters of Administration ‘to any person entitled
to such grant or to any person illegitimately descended from the deceased’
(section 12 of the Probate Act). Douglas has made no such application.

[26] The Lord President said that Fred’s interest in the lease had not passed
directly to Douglas without the need for letters of administration. That assertion by
Douglas conflicted with s.11. It also proceeded on an incorrect assumption that all
interests of land in Tonga are subject to strict rules of succession set out in the
Land Act, which in the case of leases, the Lord President said, they are not.

[27] As administrator, the Lord President said, Raymond could maintain an
action for possession of the whole of the land. Douglas had not established any
right to be on the land. He was ordered to forthwith vacate Ha’amea. But only
nominal damages of $100 were ordered to be paid by Douglas. (As Raymond has
not appealed against the quantum of that award we will not need to consider
whether more than a nominal sum should have been awarded).

The issue in the appeal
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[28] That brings us to the real issue in the appeal: whether Douglas is actually
a trespasser or whether, on the contrary, he already holds (in equity) an interest in
the lease under which he has a right to possession.

Argument for appellant

[29] For the appellant, Mr. Tu’utafaiva repeated arguments rejected by the
Lord President. He submitted that the finding that a lease in Tonga is a chattel real
that devolves as personalty is in error. In Tonga, counsel said, a lease is simply an
interest in land. It is included in the definition of “land” in the Interpretation Act. A
lessee is also a “holder” of land under the Land Act. Furthermore, it was submitted
that Douglas presently has an interest in the lease, which was expressly granted not
only to the lessee but also to the lessee’s heirs and representatives. Douglas claims
as an heir. His right to be on the land is thus derived directly from the lease. The
Lord President had held that no letters of administration had been granted in
respect of Fred’s quarter share but, Mr. Tu’utafaiva said, there are already letters of
administration granted to Raymond in respect of the whole land. It was therefore
not correct to insist on Douglas also obtaining such a grant in order to establish his
right. It was further submitted that Raymond should not have obtained a grant for
the whole lease. Accordingly, Douglas was not liable for any damages for trespass.

The legal nature of a lease of land

[30] This case does not turn upon the classification of the lease as either real or
personal property. In fact, however, it is a hybrid and hence the common law
description of “chattel real.” The following explanation appears in New Zealand
Land Law 3ed 2017 at 8.1.01:

Leases exhibit both proprietary and contractual characteristics. The
common law originally recognised the arrangements from which they
sprang as merely contractual, but gradually acknowledged the lessee’s
right to the land that was the subject of the contract, recognising, through
the remedies available, that the lessee had rights in rem. This unusual
“duality of character” was captured in the clumsy description “chattel
real”, which is sometimes used to refer to leases, although it is now
considered archaic. Similarly, leases are technically categorised as
“personal property”, since in personam . remedies were originally
available for interference with a lessee’s interest, but that classification is
almost inconsequential today and underplays their importance.
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In a footnote the author says that the only consequence of classifying a lease one
way or another would seem to be if a testator made a gift of “personal property” or
“real property” in a will. But in Tonga see s.11 of the Probate Act discussed below.

The position of an heir

[31] No matter which way the lease of Ha’amea is classified, the heirs of
Charley and Fred have no interest in it until and unless letters of administration are
granted in the respective estates. The grant of administration in respect of Harry’s
estate does not entitle Raymond to administer the estates of his uncles who in
equity held separate but undivided interests in the lease. Nor does the classification
affect the distribution of the uncles’ estates. Section 16 of the Probate Act
distributes the residue of any estate of an intestate (“the rest of the property”) in
accordance with Schedule 1 of the Act without distinguishing between real and
personal property. It is true that under section s.11 only personal property is vested
in the Court pending a grant of administration but that is no doubt because real
estate, of its nature, is not at risk in an intestacy in the same way as personal
property, for it is immoveable and subject to the constraints found in the Land Act
and in the prescribed form of lease.

[32] Nor does the position of an heir of an intestate person prior to
administration differ depending upon whether the assets consist of real or personal
estate. In either case, the heir has no interest in the property until an administrator
is appointed. The leading case is the decision of the Privy Council in
Commissioner of Stamp Duties (Queensland) v Livingston [1965] AC 694. It
concerned Queensland succession duty on the estate of a Mrs. Coulson. She had
previously been married to Mr. Livingston who owned both freehold and leasehold
grazing properties in Queensland. He died in 1948 and by his will left the residue
of his estate (including those properties) to his trustees upon trust as to one third of
the residue for his widow absolutely. In 1950 the widow married Mr. Coulson but
died shortly thereafter. The crucial point in the case was that at the date of her
death Mr. Livingston’s estate was still in the course of administration. No clear
residue had been ascertained. So her rights at her death were the rights of a person
interested in a dead man’s unadministered estate. (As it happened, it was also the
case that no letters of administration had been granted or resealed in Queensland.)
Succession duty was payable in respect of real and personal property of a deceased
in Queensland. The question was whether at her death Mrs. Coulson had any such

property:
One way or the other then, if there is to be a taxable succession, it must be
because she died owning a beneficial interest in real property in
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[33]

Queensland or had beneficial personal property interests locally situate in
Queensland. (p.706).

The Privy Council said that whatever properties came to the executor of

an estate by virtue of office came to him in full ownership without distinction
between legal and equitable ownership:

[34]

The whole property was his. He held it for the purpose of carrying out the
function and duties of administration, not for his own benefit; and these
duties would be enforced upon him by the Court of Chancery, if
application had to be made for the purpose by a creditor or beneficiary
interested in the estate. Certainly, therefore, he was in a fiduciary position
with regard to the assets that came to him in the right of his office, and for
certain purposes and in some aspects he was treated by the court as a
trustee. “An executor” said Kay J. in Jn re Marsden [(1884) 26 ChD 783
at 789, “is personally liable in equity for all breaches of the ordinary trusts
which in Courts of Equity are considered to arise from his office.” He is a
trustee “in this sense.” (p.707).

After referring to the nature of those trusts, the judgment of the Privy

Council delivered by Viscount Radcliffe continued:

What equity did not do was to recognise or create for residuary legatees a
beneficial interest in the assets In the executor’s hands during the course
of administration. Conceivably this could have been done, in the sense
that the assets, whatever they might be from time to time, could have been
treated as a present, though fluctuating, trust fund held for the benefit of
all those interested in the estate according to the measure of their
respective interests. But it never was done. It would have been a clumsy
and unsatisfactory device from a practical point of view; and, indeed, it
would have been in plain conflict with the basic conception of equity that
to impose the fetters of a trust upon property, with the resulting creation
of equitable interests in that property, there had to be specific subjects
identifiable as the trust fund. An unadministered estate was incapable of
satisfying this requirement. The assets as a whole were in the hands of the
executor, his property; and until administration was complete no one was
in a position to say what items of property would need to be realised for
the purposes of that administration or of what the residue, when
ascertained, would consist or what its value would be. Even in modern
economies, when the ready marketability of many forms of property can
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almost be assumed, valuation and realization are very far from being
interchangeable terms. (p.707, 708).

[35] At the date of Mrs. Coulson’s death, therefore, there was no trust fund
consisting of Mr. Livingston’s residuary estate in which she could be said to have
any beneficial interest because no trust had as yet come into existence to affect the
assets of his estate. His property in Queensland, real or personal, was vested in his
executors in full right, and no beneficial property interest in any item of it belonged
to Mrs. Coulson:

When the whole right of property is in a person, as it is in an executor,
there is no need to distinguish between the legal and equitable interest in
that property, any more than there is for the property of a full beneficial
owner. What matters is that the court will control the executor in the use
of his rights over assets that come to him in that capacity; but it will do it
by the enforcement of remedies which do not involve the admission or
recognition of equitable rights of property in those assets. Equity in fact
calls into existence and protects equitable rights and interests in property
only where their recognition has been found to be required in order to
give effect to its doctrines. (p.712).

[36] The Privy Council had earlier referred to Lord Cairns’ dictum in Cooper v
Cooper (1874) LR 7 HL 53 at 66 that a Statute of Distributions was in substance
nothing more than a will made by the legislature for an intestate. Section 16 and
Schedule 1 of the Probate Act are a “Statute of Distributions”. The remarks of the
Privy Council therefore apply as much to the position of an administrator of an
intestate estate as they do to an executor under a will.

This case

[37] In the present case the position is clear cut. As far as is known, Charley
and Fred had not made wills. No persons have been appointed to carry out the
duties of an administrator of their intestate estates, including the identification of
their respective heirs in terms of Schedule 1 and the identification of the assets of
each estate. Until that is done, so that there are statutory trusts to be administered,
none of the heirs has any beneficial interest in any of their assets, even if in fact
their only asset in each case ultimately proves to be their one quarter undivided
interests as tenants in common of the lease. As the Lord President held, Douglas
therefore had no right to remain on the land when requested to leave by Raymond.
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[38] Mr. Tu’utafaiva urged upon us the view that all this was quite
unnecessary because the lease was in favour of the heirs as much as the lessees
named in it, but that merely indicates the inheritable characteristic of the grant.
When a lessee (at law or beneficially) dies, the only way in which the lease can be
claimed and dealt with is by the obtaining of probate or letters of administration
upon an order of the Supreme Court and the registration of that order under s.131
of the Land Act. That section plainly spells it out that registration is “compulsory”.
The Minister cannot recognise any other form of claim to a lease where a lessee
has died. (The position is of course different for town and tax allotments in respect
of which the Act contains the rules to be applied by the Minister.).

[39] In the case of the estates of Charley and Fred, the claims of the heirs must
come via letters of administration granted in respect of each estate. The fact that
there has been a grant registered in respect of Harry’s estate does not prevent this
or make it unnecessary because that grant relates only to Harry’s legal interest
(effectively as a trustee or fiduciary) in the lease, in respect of which Raymond is
now registered, and to Harry’s one half share as an equitable tenant in common. It
does not encompass the one quarter shares held in equity by Charley and Fred,
which are not assets of Harry’s estate.

[40] If administrators can be appointed in the estates of Charley and Fred (after
due inquiry) and the heirs identified it will be possible to approach the Minister
seeking to have the register corrected to reflect the position in equity, namely that
one quarter interests in the lease are owned by the heirs of Charley and Fred in
common with the heirs of Harry’s estate.

[41] As to whether the one quarter shares in the lease constitute real or
personal property, and therefore whether they have vested in the Court under s.11,
we would not differ from the view of the Lord President that they are personalty,
and now vested in the Court. We-consider that the reasoning of the Lord President
fully supports this view. We would also be loath to disturb a settled understanding
and practice existing since the Pangia decision more than 80 years ago. Mr.
Tu’utafaiva referred us to the recent decision of Niu J in Pekipaki v Moimoi (LA
23 of 2017) at [32] but the Judge was not considering a situation such as the one in
this case (an administrator had been appointed of Mrs. Pekipaki’s estate) and he
was not saying that heirs could make their claim without obtaining a grant of
administration.

[42] In summary, Raymond holds the legal title to the lease, but the beneficial
ownership is presently in Raymond (as administrator of the estate of Harry) and the
Court (under s.11, in respect of the interests of Charley and Fred) as tenants in
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common in equal undivided shares (ie 50% Raymond and 50% the Court). If
before the grant of administration of the estates of Charley and Fred any action is
necessary to protect the position of their heirs, application can be made to the
Court accordingly: see the passage quoted from Livingston at [33] above.

Result and Orders

[43] For these reasons we confirm that Raymond is entitled to have Douglas
removed from the land and excluded unless and until Douglas establishes his right
as an heir of Fred under the Probate Act.

[44] We make the following orders:

€)] Douglas Wight must vacate Ha’amea within 28 days of the date
of delivery of this judgment;

(b) The other orders of the Land Court are confirmed and the appeal
is otherwise dismissed,;

(c) Costs to the First Respondent to be fixed by the Registrar of this
Court if not agreed.



