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Kaufusi and Huang Hua  v  Veatupu and ors. 

Court of Appeal 

Whitten, Lord Chief Justice, President, Blanchard, Moore; JJ. 

AC 3/2020 

6 November 2020 

LAND - Lawfulness of cabinet cancellation of lease based on false 
information; cabinet’s duty if cancelling lease may require giving 

notice to a defaulter 

LAND -  Intestacy, whereby personalty vests meantime in the 

Supreme Court 10  

LAND -  Standing for tenants to bring an action to defend the 

lessee’s lease 

LAND - A licence to occupy land ceases on the death of the licensor 

A father grants separate long registered leases from land in his tax allotment, to his 
daughters. Mele had a house on her lease but moved permanently to the USA. Lupe 
lived in Mele’s house for 30 years, including 16 years after Mele died intestate, and 
then later built a nearby house on her own land. Mele’s house became vacant most 

of the time. Long after Mele died, her heir, Mele’s husband, tried to evict Lupe; and 
lies were told to convince the Ministry that there had been a fundamental breach of 
covenants so the Cabinet would cancel Mele’s lease and grant another lease to a 20  

stranger. Lupe brings this action to protect her late sister’s title to the land her father 

leased to her for 99 years. 

HELD 

1. The Land Court was correct to hold that the lease cancellation was invalid 

and therefore the purported later lease was also invalid. 

2. The occupier here (under Mele’s licence not yet terminated) has standing 

to defend the lessee’s rights. 

3. Cabinet is bound to exercise natural justice in deciding if it will cancel a 

lease.  
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4. A licence to occupy land ceases on the death of the licensor, but continued 

occupation here was lawful until someone with the authority (the Supreme 
Court in the interim while the intestate estate was administered) required 

them to vacate the land. 

5. The Ministry and Cabinet did not have a safe and fair system to enable it to 

decide to cancel the lease – no proper enquiry or inspection. 

6. The court said -“We according think it possible, without deciding the point, 

that Cabinet has an implicit power, and perhaps in at least some 
circumstances, an obligation, to give the defaulting lessee notice of the 
breach and a reasonable period within which to remedy the breach, rather 10  

than proceeding immediately with termination”. 

The court discussed if the existence of a breach of covenant is a matter for the 

Cabinet to decide, or ultimately the Land Court.  

See also the report on this case at an earlier stage, at 2019 TLR 90  

Cases considered: 

Wight v Wight 2018 TLR330 
Tafa v Viau [2006] Tonga LR 287 

Manu v 'Aholelei [2015] Tonga LR 135 

    

Counsel for Appellants:  Mr. W. C. Edwards SC  20  

Counsel for First and Second Respondents:   Mrs. P. Tupou KC  

Counsel for Third Respondent:   Mr. S. Sisifa SG, SC  

 

J U D G M E N T  O F  T H E  C O U R T  

Introduction  

[1]  This is a case about the lawfulness of the cancellation by Cabinet of a 

valuable long-term registered lease of part of a town allotment at Kolofo'ou called 
Konga 'o Ha'atavake. The issue is whether Cabinet's decision was vitiated because it 
was seriously misinformed by the Ministry of Lands about whether there were 
existing breaches of the lessee's covenants under the form of lease prescribed by 30  

s.124 and Schedule IX of the Land Act.  
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[2]  The second respondents, Sione and Lupe Veatupu, sought from the Land 

Court a declaration that the cancellation of the lease was unlawful and an order 
reinstating the lease. They claimed as occupiers of the land whose possession of it is 
dependent on the continued existence of the lease. They also claimed to have the 
authority of the lessee, and after her death the authority of her widower and heir, to 

occupy the land and also to bring this proceeding.  

[3]  The case is complicated by the fact that the lessee, Mele Me'afo'ou, who 

was Lupe's sister, died in 2001 intestate and no grant of letters of administration of 
her deceased estate has ever been made. The lease was the personal property of Mele 
(see Wight v Wight [2018] TOCA 17; AC 3 of 2018 (7 Sept 2018) at [41]). It is 10  

therefore necessary to consider the effect of s.11 of the Probate Act which vests 
personal property of an intestate deceased in the Supreme Court until a grant of 
administration and of s.12 which makes the proceeds thereof the property of the 

Crown after three years from death subject to the possibility, under the proviso to 
that section, of the making by His Majesty in Council of an instruction for the grant 

of letters of administration.  

[4]  The case was tried in the Land Court before Niu J and an assessor. Niu J 
gave judgment on 24 March 2020 declaring the cancellation unlawful and directing 
the Minister of Lands to forthwith remove any note or record in his office that the 

lease is cancelled or terminated. He also directed cancellation of a new lease granted 20  

after the cancellation of Mele's lease to the second appellant, Huang Hua, at the 
request of the current holder of the allotment, the first appellant, Naitingikeili 
Kaufusi. (It is accepted that if, as Niu J held, the decision cancelling Mele's lease 

was unlawful, it must follow that Huang Hua's lease was not lawfully granted.)  

[5]  In the Land Court the third respondent, the Minister of Lands, opposed the 

claim by Lupe and Sione Veatupu, but in this court Mr. Sisifa advised that the 

Minister now takes a neutral position.  

The Factual Narrative  

[6]  Until 1999 the tax allotment was registered in the name of Tevita 
Uluilakepa Kaufusi, the father of Mele and Lupe and of their brothers, Viliami and 30  

Mo'ale. Viliami was the eldest son of Tevita. Viliami died in 1998 and his eldest son, 

Naitingikeili, became the heir to the allotment. Naitingikeili Kaufusi made his claim 
to the allotment within 12 months of Tevita's death as required by s.87 of the Land  

Act and became the new registered holder. None of this is in dispute.  
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[7]  But at the time Naitingikeili became the holder of the allotment there were 

already two leases registered over it, each of approximately half the allotment. Each 
had been granted at the request of Tevita and with the consent of Cabinet under s.56 
of the Land Act. The first of these was the lease to Mele which is the subject of this 
litigation. Mele's lease was for a term of 90 years from 18 November 1993 at a rental 
of $5 per year. It was registered on that date under No.5452. The second registered 
lease was to Lupe, granted in 1994 for the rest of the allotment for a term of 99 years, 

also at $5 per year. The stipulated purpose for which each of the leases was requested 

and granted was "residential".  

[8]  When the leases were granted Tevita paid into the Ministry in advance the 10  

whole of the rent for each term. So, in respect in Mele's lease, he paid $450. The 

Ministry deducted its 10% commission and paid the balance out to Tevita.  

[9]  Mele's lease contained the prescribed covenants by the lessee to pay the 

rent and not to:  

"(a)  abandon, neglect or fail to use [the leased land] for any period or 

periods of altogether 3 years: or  
(b)  use or permit any person or persons to use it for any purpose other 

than that upon which application and approval have hitherto been 

made.” 

[10]  The lease form states that if any of the covenants are not complied with "by 20  

the lessee, his heir or representative", then Cabinet may at its discretion terminate 
the lease. We should mention at this point, that the case came before this Court on 
an earlier occasion on an appeal against the Land Court's refusal to strike out Sione 
and Lupe's claim. In dismissing that appeal we held that, on a provisional view of 
the facts, Lupe and Sione had the necessary standing to challenge Cabinet's decision 

to cancel the lease: Kaufusi v Veatapu [2019] TOCA 10; AC 18 of 2018 (17 April 
2019). We noted Cabinet's discretionary power to terminate for non-compliance with 
any of the covenants and that the lease was required by s124 to include this power. 

The Court said at [17]:  

"Under the general law a landlord is not obliged to observe the 30  

requirements of natural justice before taking steps to forfeit a lease for 

breach of covenant but this power is conferred on the Cabinet by law 
and not by contract. In our judgment this attracts the duty of the 

decision-maker to observe the requirements of natural justice 

before exercising the power." [Emphasis added]  



[2020] Tonga LR  Kaufusi and Huang Hua  v  Veatupu and ors. 5 

 

 

[11]  To return to the narrative, when the leases were granted there was a house 
on Mele's half of the allotment which she and her husband had built when they were 
living in Tonga before, in 1986, moving permanently to the United States. The 
house, which we will call "Mele's house", was occupied by Tevita and by Lupe, 
Sione and their children. There was no house at that time on Lupe's half of the 

allotment.  

[12]  That remained the position until Tevita's death in 1999 after which Lupe 

and Sione continued to live in Mele's house with their family. They gave evidence 
that they had Mele's permission to do so. However, Naitingikeili disputed this, 
tendering an affidavit from his uncle, Mo' ale, to the effect that before Mele died she 10  

had in a telephone conversation authorised him to look after her house and to tell 
Lupe and her family to move out, which he says he did. Lupe denies being told to 

move out. Mo'ale died before the trial but his affidavit was admitted in evidence.  

[13]  Then in 2001 Mele died in the United States. Her heir is her husband, Sione 

Me'afo'ou, whom we will call "Mele's heir". Lupe gave evidence that Mele's heir 
gave authority for her family's occupation of Mele's house to continue but, as we 

have seen, Mele's heir has not obtained letters of administration.  

[14]  In 2009 Lupe and Sione completed building a new house on Lupe's half of 
the allotment and moved into it. But, she says, they continued to look after Mele's 

house which was used from time to time by visitors from overseas, including 20  

relatives. There was also evidence that their daughter, Milika, and her husband, 
'lnoke Vaka, have lived in Mele's house since their marriage in 2015. 'lnoke 
confirmed this in his evidence and said that the house is in good condition. Lupe and 
her husband say they spent $80,000 renovating Mele's house and building a carport 
in front of it. The continued use of Mele's house after 2009 and its good condition 

are disputed by Naitingikeili.  

[15]  Naitingikeili and a witness on his behalf say that they inspected the area of 

Mele's lease three times in July-October 2017 and that the house was not being 
occupied, with the interior being very dusty and the toilet not working properly. On 

the third occasion they were told to get off the property by 'lnoke.  30  

[16]  From 2014 Lupe, in an arrangement that still continued to the time of the 

trial, allowed the Free Wesleyan Church (FWC) to store hire equipment (chairs, 
tables and tents) on the veranda of Mele's house and under the new carport. The 
evidence was that this was intended to be a temporary arrangement until the FWC 
could erect its own storage facility elsewhere; that Lupe and Sione received no rental 
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from the church; and that they had no involvement in the church's rental business, 

which is not conducted on the land.  

[17]  On 11 September 2017 Naitingikeili wrote to the Minister of Lands 

requesting that Mele's lease be cancelled because, he said, for the past 28 years there 
had been a failure to comply with the lease agreement. After setting out the lease 
covenants which we have quoted in [9] above, Naitingikeili alleged that the lessee 
was in breach of them. He informed the Minister that Mele had died in 2001 and that 

the house on the land had belonged to Tevita. It was, he said, being used by Lupe for 
business. He attached an affidavit in which he stated that the land had never been 
occupied by Mele or her descendants and that he wanted it to revert back to him as 10  

the registered owner.  

[18]  On 17 October 2017, officials of the Ministry presented a briefing paper to 
the Minister recommending the termination of Mele's lease on the basis of non-

payment of annual rental (something never alleged by Naitingikeili) as well as 
abandonment and neglect. The paper mistakenly said that rent had been in default 
since 17 November 1983, which was in fact 10 years before the lease was granted. 

The paper went on:  

''the non-payment of rental since 1983 is an indication of neglect by the lessee 

..."  

[19]  The only evidence of inspection of the property by officials is a statement 20  

in the briefing paper that an inspection had shown that "no one resides in the house 

and the open garage is utilized by the FWC for storage".  

[20]  The same errors about the rental were repeated in the Minister's submission 
to Cabinet which on 18 October 2017 approved termination of the lease "on the basis 

of non-payment of annual rental and neglect".  

[21]  Naitingikeili was advised by letter of 7 November 2017 that the lease had 

been terminated on this basis. He went to see Semisi Moala of the Ministry and 
pointed out that non-payment of rent was not the ground of his application, but he 
said he was told that it was too late to correct the ground of termination. He 
proceeded to have his legal advisor tell Lupe that she must remove all her personal 30  

effects and the equipment of the FWC from the property so that he could commence 

operating his own business on the land. In November 2017 he offered to lease the 
land to Huang Hua for 45 years at a rental of $200 per year. Cabinet approval was 
sought for that lease, for the purpose of a commercial and residential site. Approval 
was given by decision made on 11 December 2017 and the new lease was registered 
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on 9 February 2018. Huang Hua paid Naitingikeili $120,000 when the new lease 

issued. Whether that arrangement was known to Cabinet does not appear from the 

evidence.  

[22]  This proceeding was commenced on 21 July 2018.  

The Land Court's Judgment  

[23]  After helpfully setting out the facts of the case in some detail, Niu J 
recorded his finding that Lupe and Sione had been in possession of the land, of 

Mele's house and of a 1,500 gallon cement water tank beside the house and had built 
a substantial carport on the land. They were in possession when Naitingikeili applied 

to have Mele's lease cancelled.  10  

[24]  The Judge considered that he had no authority to decide whether or not the 
purpose of the lease had been breached by Lupe and Sione. That was for Cabinet to 
decide. It was relevant that the annual rental of $5 had been set so low because the 

lease was for residential purposes. But no rent was received from the Church by 
Lupe and Sione. Although Cabinet was "the proper forum" to decide whether or not 
there was a breach of the purpose of the lease from the use of the carport by the 
Church for storage of its rental equipment, Cabinet, in exercising its discretion to 
terminate the lease, must act fairly. The Judge said that this Court had, in Tafa v Viau 
[2006] Tonga LR 287 at 293, confirmed that any person or body who had authority 

to decide anything which may affect another person or persons had a duty to take 20  

reasonable steps to ascertain the facts relevant to the matter and to accord natural 
justice before proceeding to make the decision. He considered that Cabinet was the 
repository of the power to make the decision to cancel Mele's lease and that it had a 
duty to take reasonable 8 steps to ascertain the facts relevant to the application of 
Naitingikeili and to accord natural justice before it proceeded to make its decision. 

It should have seen in the paper submitted by the Minister that the ground of the 
application was that the annual rent had not been paid since 17 November 1983 but 
that the lease had not commenced until 18 November 1993. The Judge then said at 

[56] that Cabinet:  

" ... ought to have taken steps to ascertain the exact date from which the rent 30  

had not been paid. Had it done that, it would have discovered that the 

rent had in fact been paid up to 17 November 2083 instead."  

[25]  In the letter written by Naitingikeili, he had said that the house belonged to 
Tevita and had been converted to a business by Lupe. Niu J considered that Cabinet 
ought to have taken steps to ascertain who owned the house and what sort of house 
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it was and whether it would be removable if the lease was terminated or would have 

to be dismantled or destroyed. Cabinet also needed to find out the type and extent of 
the business operated by Lupe on the land. Had it done that, it would have found that 
it was the church who in fact operated the rental business by storing its rental 

equipment there.  

[26]  The Judge said that what was more serious was Cabinet's failure to 
appreciate that there had not been a grant of letters of administration in respect of 

Mele's estate, which included the lease, and the application of ss.11 and 12 of the 
Probate Act. Cabinet ought to have taken steps to ascertain whether or not there had 
been a will and whether Cabinet could deal with a lease without any court order in 10  

view of s.37 of that Act which provides:  

Property of a deceased person  
Any person taking or dealing with the property of a deceased person before 

the Court has adjudicated thereon shall be liable to a fine not 
exceeding $500 recoverable by distress and the conviction of a person 
under this section is no bar to the prosecution of the person for any 

other criminal offence.  

When it cancelled the lease, Cabinet destroyed a very valuable property. The Judge 
referred to the fact that the lease had 66 years to run at a very low rent. He noted that 

the house, carport and water tank had been valued in March 2018 at $95,100. The 20  

lease had vested in the Supreme Court under s.11. He concluded that Cabinet, with 
the Minister sitting in it, had acted unlawfully. He made a declaration to that effect 
and, having earlier found that the cancellation had not actually been registered, he 
directed the Minister to forthwith remove any note or record in his office that the 
lease had been cancelled or terminated. He also directed cancellation of the lease to 

Huang Hua.  

Submissions on Appeal  

[27]  Mr Edwards, for the appellants, said that Lupe and Sione were not the 
lessees, but merely "strangers to the lease". They had no right to occupy the land and 
no standing to bring this proceeding in relation to it. He submitted that when Mele's 30  

lease was registered she had already migrated permanently to the United States. 

Counsel went so far as to describe the lease arrangements made by Tevita and Mele 
as a sham. He said that Naitingikeili had never relied upon any non-payment of the 
rent. But Mele had never occupied the land. Tevita had never given her possession 
after the lease was registered. Mele was thus guilty of abandoning the lease. She had 
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also neglected it by not doing any work on it, and there was the further breach that 

she had not used it.  

[28]  Mr Edwards said that any permission to occupy given by Mele to Lupe and 

Sione had been withdrawn before her death and would in any event have ceased with 
her death. Lupe had been told by Mo'ale on behalf of Mele not to occupy the 
property. The trial Judge had failed to take account of Moale's affidavit which had 
been admitted in evidence. Nor did he have regard to the evidence of the appellants 

given about the condition of the property in 2017. Lupe and Sione said they had 
spent money on the property but did not produce any proof in the form of receipts. 
Counsel submitted that they were not in possession when the lease was cancelled. 10  

There had from 2014 onwards been the further breach by reason of the property 

being permitted to be used for a commercial purpose by the FWC.  

[29]  It was also submitted that Lupe and Sione could not rely upon any authority 

from Mele's heir to use the property or bring this proceeding. Citing Wight v Wight, 
counsel said that as an heir who had not obtained letters of administration Mele's 
widower could have no legal or equitable interest in the lease and could not confer 

any right of possession or give any authority to Lupe and Sione in respect of it.  

[30]  In response, Mrs Tupou relied upon the reasoning of Niu J. She said that he 
was entitled to prefer the evidence of Lupe and Sione concerning their possession 

and use of the property and to find that the Cabinet's decision was flawed. Counsel 20  

submitted that the lessee was entitled to allow relatives and others to occupy the land 
and did not have to personally occupy it. Nor did a lawful occupation automatically 

come to an end on the death of the lessee.  

Discussion  

[31]  At issue in this appeal is whether the Judge was justified in finding that 

Cabinet's decision to cancel the lease was fatally flawed because of the Ministry's 
inadequacies in its investigations concerning the property and its own records about 
the lease. We must begin, however, with two preliminary questions because an 
answer to either of them which accepts the appellants' argument will determine the 

appeal in their favour. These questions are:  30  

(a)  whether the lease arrangements were in fact a sham; and  

(b)  whether Lupe and Sione were entitled to bring this proceeding or 

were, in Mr Edwards' phrase, simply "strangers to the lease".  

(a)  A sham lease?  
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[32]  It has to be said that Mr Edwards, for good reason in our view, did not press 

the "sham" argument very strongly. It was not an argument that should have been 
raised at all as the proceeding was concerned solely with the validity of the 
cancellation, not with the validity of the lease. Furthermore, there was really nothing 
in the evidence to support it. A lease or other contract will be found to be a sham, 
and therefore will be treated as of no legal effect, if it is a counterfeit, the parties to 
it having no intention that it should actually govern the relationship between them. 

A sham is a facade, disguising the reality.  

[33]  In this case there is nothing of substance to suggest that Tevita did not 

intend his daughters to have the full benefit of their leases, which by their length 10  

were obviously designed to operate long after his death. The fact that he chose to 
benefit them in a manner that gave each of his daughters a valuable asset which they 
could not hope to receive under the statutory rules governing the inheritance of 

allotments does not in the least mean that what he and each daughter did was a 
counterfeit or facade. Tevita, as holder of the allotment, was entitled to create long-
term leases to persons other than his heir provided he gained Cabinet consent to them 
in terms of s.56(i). If what he was doing was considered to be inappropriate Cabinet 
would presumably withhold that consent. Its decision to allow the grant of the leases 
has never been challenged. It is true that Mele never personally occupied the land 

leased to her but, as Mrs Tupou submits, the law does not require that; the prescribed 20  

form of lease prohibits subleasing without Cabinet consent but not the permitting of 
occupation by another person or persons. Mele was entitled to allow Tevita and other 
family members to live in the house she and her husband had already built on the 
land (and of which she may have had a claim of ownership) and where Tevita had 
been residing for some years before the lease was created. There was nothing 

unusual about that attracting the suspicion that the lease was not intended to have 
legal effect, especially after Tevita should die. The arrangement for advance 
payment of the rental by Tevita to the Ministry and then back (less commission) to 
Tevita himself was something unlikely to be found outside a family situation, but 
Tevita must have been content to fund the rental in this way so as to provide long-30  

term security for his daughter in respect of a property on which she and Sione had 

built a house. In economic effect it was if Tevita had gifted the money to her so she 
could pay in advance the indebtedness which would otherwise arise under the lease 
over its full term. The annual rental was set very low but that was as approved by 

Cabinet.  

(b)  Standing  

[34]  Lupe and Sione say that as occupiers of the land, who had done expensive 

works on it, they were prejudiced by Cabinet's decision to cancel the lease, even 
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though they were not parties to it. There can be no doubt that they were permitted 

by Mele to occupy the land along with Tevita during his lifetime. But the appellants 
complain that Niu J did not accept their evidence that Mele, through Mo'ale, asked 
Lupe to leave the property after Tevita's death. However, having heard from Lupe 
and Sione, the Judge preferred their evidence to the contrary and found that Mele 
had impliedly authorised them to occupy and looked after her house and land up to 
when she died. That was a finding open to the Judge on the evidence before him, 

including Mo' ale's affidavit to which he made specific reference. He of course had 
the benefit that we do not enjoy of having seen and heard the witnesses who gave 

oral evidence and were cross-examined.  10  

[35]  We are prepared to assume, without deciding, that Lupe and Sione's licence 
to occupy the property came to an end with the death of the licensor, Mele, but their 
continuing occupation would not thereby have become a trespass and thus unlawful. 

It would not have done so until someone with the necessary authority as lessee 
required them to leave the land or otherwise took steps to bring the occupation to an 
end: see Hampton v BHP Billiton Minerals Pty Ltd  (No 2) [2012] WASC 285 at 
[300] - [303] and the other authorities referred to by Lord President Paulsen in Manu 
v 'Ahole/ei [2015] Tonga LR 135 at [43] - [46]. The vested owner of the lease after 
Mele's death was the Supreme Court under s.11 of the Probate Act. While the lease 

existed it bound the holder of the allotment, Naitingikeili, who had no right of 20  

possession of the land. Only the Court could take steps to bring the occupation by 
Lupe and Sione to an end. They were therefore lawfully in possession and dependent 
upon the continuance of the lease when Cabinet made its decision on cancellation. 

That gave them the necessary standing to bring this proceeding.  

[36]  There is, however, another way in which they have claimed such standing, 

namely through the authorization they say they were given by Mele's heir to take 
steps to protect the property and to have the lease reinstated. However, we do not 
base our decision on standing on this alternative claim because the authorization, 
said to be in the form of a power of attorney, was apparently not adduced in evidence 
- it is not in the material before us. However, assuming that Male's heir did request 30  

and authorise Lupe and Sione to take steps on his behalf to protect the lease, he 

would not have been barred from doing so by the fact that he had not first obtained 
letters of administration. As this Court remarked in Wight at [42], if before 
administration is granted any action is necessary to protect the position of the heir, 
application can be made to the Court. All the more so, in our view, when the affected 
asset is actually vested in the Court and when s.12 in its proviso recognises that the 

heir may belatedly receive the estate.  
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[37]  Mr Edwards attempted to find some support in Wight for his client's case 

but Wight is readily distinguishable. There the legal owner of the lease had taken 
steps to terminate the occupation of the land by the appellant heir and there was no 
question of destruction or damage to any asset of the deceased estate pending the 

grant of administration.  

(c)  Cabinet's obligation of proper inquiry  

[38]  In Tafa v Viau, this Court held that before the grant of an allotment is made, 

reasonable steps must be taken by or on behalf of the Minister to acquaint the 
Minister with relevant information concerning the availability of the land. A most 
material factor, the occupation on the land together with the erection of the house on 10  

it, had not been taken into account, and so the Minister's decision was invalid. The 
same obligation on the Minister has been held to exist, as a matter of natural justice 
to a lawful occupier, when the Minister is considering the granting of a lease: Manu 

v 'Aholelei.  

[39]  This court in Tafa cited Brennan J's dictum in Kioa v West [1985] HCA 

81;(1985) 159 CLR 550 at 627 that the repository of a power has to adopt a 
reasonable and fair procedure before he exercises the power. As Lord President 
Paulsen said in Manu v 'Aholelei at [53], this includes the duty to take reasonable 
steps to ascertain the facts relevant to the exercise of the power and the decision-

maker can be held to account if he fails to have regard to circumstances that he would 20  

have known had he acted reasonably and fairly. When the Minister (or Cabinet) has 
not made reasonable inquiries about material matters, he (or it) may have overlooked 
a relevant consideration or acted in breach of natural justice to an affected person 
like an occupier, and the decision may therefore be unlawful. In Tafa at [12], the 
Court said that, of course, the Minister did not have to make enquiries personally. 

He may rely on his officers, but if he does so, and they fail to perform the task 
properly, a person affected may have a remedy for that failure as if it were failure of 

the Minister.  

[40]  We can see no good reason why these general principles should not apply 
when the decision to be made is to cancel a lease and the decision-maker is the 30  

Cabinet, acting upon a submission from the Minister, who in turn has been advised 

by his officials. The necessary inquiries whenever leases are granted or cancelled 
will be into both the Ministry's own records about the land and also the state of affairs 
on the property, including the existence and ownership and types of construction of 
any building or other substantial structures thereon, and the occupation or use of the 
land and any structures. When cancellation of a lease is under consideration 
obviously proper inquiry must be made about whether any breach of covenant which 
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would justify cancellation has occurred and is unremedied. And if the Ministry 

becomes aware that the lessee has died an attempt should be made to locate the heir.  

(d)  Deficiency in the inquiries  

[41]  We have concluded that in this case the Ministry's inquiries, and hence its 
briefing paper to the Minister and the Minister's submission to Cabinet 
recommending termination, were very seriously inadequate. Because Cabinet relied 
upon the inquiries in accepting the Minister's recommendation, its decision was 

unlawful, as Niu J correctly found.  

[42]  The Ministry misread its own records and carelessly failed to notice the 

discrepancies in its own briefing paper about when the lease had commenced. It also 10  

overlooked the advance payment of the rent. The consequence of telling its Minister 
and the Cabinet that rent had not been paid since 1983 is that Naitingikeili's 
allegations of abandonment and neglect must have appeared more plausible. But 

proper inquiry would have quickly revealed that Mele and her heir may not have 
abandoned the lease. There was no obligation on the lessee to occupy the land 
personally. In accordance with Tongan custom land is commonly occupied by 
relatives: see for example, Manu v 'Aholelei at [38] and the cases cited therein. 
Cabinet needed to know that there was a claim that Lupe, the sister of the deceased 
lessee, was using the house from 2015 onwards as a residence for her daughter and 

spouse.  20  

[43]  There must on the evidence also be doubt about whether a proper, and not 

cursory, inspection by an independent person would have revealed any neglect of 
the property. Indeed, Lupe says that $80,000 had been spent by her on the house and 
carport. Such neglect as there may have been could apparently have been quickly 
remedied if officials had sought comment from neighbours and drawn it to the 

attention of Lupe who would have been found living next door.  

[44]  Cabinet was also misinformed about the use of the land for a non-residential 

purpose because the officials failed to identify that the carport and the veranda of the 
house were being used only for storage of hire equipment which belongs to the FWC, 
not Lupe; that the hire business was that of the church and was being conducted 30  

elsewhere; and that neither Lupe nor her family was receiving any financial reward 

in respect of the storage. There may have possibly been a breach of the lease 
discovered in this respect but the Ministry's briefing paper made it appear more 

serious than it really seems to have been.  
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[45]  The decision on cancellation was a matter for Cabinet but if the true 

material circumstances had been accurately put before Cabinet it may well have 
taken a different view of Naitingikeili's application. It was also not advised that the 
consequence of the death of the lessee in 2001 and the absence of any application 
for grant of letters of administration - a common situation in Tonga - was that the 
lease was vested in the Supreme Court. That in itself might have suggested to 

Cabinet the need for further inquiries to identify and consult with Mele's heir.  

[46]  For these reasons, the appeal cannot succeed. We agree with the orders 

made by Niu J.  

Final Comments  10  

[47]  We make these final comments. The lease expressly gives to Cabinet a 
discretion to terminate for non-compliance with any of the lease covenants. A court 
will intervene to ensure that Cabinet follows a proper process in making its decision. 

Therefore the setting aside of the decision does not preclude Cabinet from looking 
at the matter afresh if, after proper inquiries have been made by the Minister through 

his officials, existing breaches of the lease are revealed.  

[48]  We leave open the question, not raised before us, of whether the existence 
or non-existence of a breach of covenant, is entirely a matter for assessment by 
Cabinet once proper inquiries have been made and a proper process followed by its 

advisers, or whether that matter additionally falls within the Land Court's jurisdiction 20  

under s.149(1 )(b) or (e) of the Land Act.  

[49]  Further, although the form of lease could be read as strictly limiting the 
exercise of Cabinet's discretion in respect of a breach of covenant to either 
terminating the lease or, despite the breach, declining to do so, that may be an 
unsatisfactorily stark choice. We according think it possible, without deciding the 

point, that Cabinet has an implicit power, and perhaps in at least some circumstances, 
an obligation, to give the defaulting lessee notice of the breach and a reasonable 
period within which to remedy the breach, rather than proceeding immediately with 

termination.  

Orders  30  

[49]  The appeal is dismissed.  

[50]  The appellants are to pay the costs of the first and second respondents, such 

costs to be fixed by the Registrar if not agreed upon. 
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Anisi Kulufeinga Bloomfield v Rex 

Court of Appeal 

Whitten, Lord Chief Justice  

AC 4/2020 

28 August 2020 

Criminal Procedure - extradition - power resides in discretion of the 

Prime Minister 

The Prime Minister in the usual way issues the warrant needed to extradite a person 
already committed by the court in Tonga for extradition. However before the person 
is sent to Fiji, the Prime Minister then revokes that warrant, in his discretion. An 10  

appeal is brought against the Supreme Court decision (itself on appeal from the 

Magistrate) to commit the appellant for return to Fiji on the extradition warrant. 

HELD  

1. Leave to appeal against extradition was refused as there was little prospect 

of success.  

2. Ultimately it is for the Prime Minister to decide if the defendant can be 
extradited, and the PM is allowed to change his mind and reserve his 

decision on the issue. 

Statutes considered 

Extradition Act 20  

Counsel for the Appellant:               Mr S. Fili   

Counsel for the Respondent             Attorney General, Mrs L. Folaumoetu'i 

 

J U D G M E N T  O F  T H E  C O U R T  

Introduction  

1.  The appellant, Mr. Bloomfield, has been charged by the Attorney General 

of Fiji with offences concerning general dishonesty and theft alleged to have been 
committed in Fiji between 2011 and 2014. The Attorney General of Fiji has sought 

the extradition of Mr. Bloomfield to Fiji to stand trial on those charges.  
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2.  This appeal concerns the operation of the Extradition Act.  

3.  Cases and curial decisions concerning the Act have been few and far 

between in Tonga. The procedures under the Act provide for a combination of 
rulings by the court and discretions exercisable by the Prime Minister. The latter lies 

at the heart of this appeal.  

4.  At the conclusion of the hearing, given the proximity to the upcoming Court 
of Appeal session commencing on 21 September 2020, I delivered an extempore 

ruling. The transcript of that ruling has been edited herein as to form but not 

substance.  

Background  10  

5.  On 30 October 2019, the Prime Minister issued an 'authority to proceed' 

with the extradition proceedings in accordance with s.7 of the Act.  

6.  On 22 November 2019, Mr. Bloomfield was arrested pursuant to a warrant 

issued by the Chief Magistrate.  

7.  On 17 February 2020, the Principal Magistrate decided that Mr. Bloomfield 

was to be returned to Fiji to stand trial only on the charge of theft and that the charge 
of general dishonesty could not be proceeded with because the alleged offence was 
committed during a period in which Mr. Bloomfield was accorded diplomatic 

immunity by the Government of Fiji.  

8.  On 9 March 2020, the Attorney General filed a notice of appeal against the 20  

Principal Magistrate's decision refusing Mr. Bloomfield's extradition on the general 
dishonesty offence. Mr. Bloomfield effectively cross-appealed by filing an 
application for a writ of habeas corpus so that he be released from the order of the 

Magistrates Court to be committed for extradition to Fiji on the theft charge.  

9.  On 9 June 2020, Justice Niu upheld the Crown's appeal and dismissed Mr. 

Bloomfield's application for habeas corpus. His Honour ordered that Mr. Bloomfield 

be committed to be returned to Fiji to be tried on both offences.  

10.  On 15 July 2020, Justice Niu granted Mr. Bloomfield bail on the same terms 
and conditions granted to him on 5 March 2020 although altered in relation to  

reporting requirements.  30  

The Notice of Appeal  
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11.  On 22 July 2020, Mr. Bloomfield filed the notice of appeal in this 

proceeding against the decision of Justice Niu. The appeal is stated to be brought 
pursuant to s.16 of the Court of Appeal Act and Order 10 rule 2(1) and (5) of the 

Supreme Court Rules.  

12.  Section 16 of the Court of Appeal Act provides that:  

A person convicted on a trial held before the Supreme Court may appeal 

under this part of this Act to the Court of Appeal –  

(a)  against his conviction on any ground of appeal which involves a 

question of law alone;  

(b)  with the leave of the Court of Appeal or upon the certificate of the 10  

judge who tried him that it is a fit case for appeal against his conviction on 
any ground of appeal which involves a question of fact alone, or a question 
of mixed law and fact, or on any other ground which appears to the Court 

of Appeal to be a sufficient ground of appeal; and  

(c)  with the leave of the Court of Appeal, against the sentence passed 

on his conviction unless the sentence is one fixed by law.  

13.  It may be observed, at the outset, that Mr. Bloomfield was not a person 
convicted on a trial held before the Supreme Court. Therefore, s.16 has no 

application.  

14.  Order 10 rule 2(1) and (5) of the Supreme Court Rules do not in fact exist. 20  

Order 10 of those Rules is concerned with third party proceedings. It is therefore 
assumed that reference was intended to be made to the Court of Appeal Rules. There, 
Order 10 rule 2(1) provides that an appeal to the court in its criminal jurisdiction 
must be commenced by lodging with the Registrar a notice of appeal together with 

the prescribed fee. There is no sub-rule (5).  

15.  Mr Bloomfield relies on the following grounds of appeal:  

(a)  he seeks to rely on a motion to adduce fresh evidence that the parties 

could not adduce during the time of trial on 9 June 2020;  
(b)  the fresh evidence is a recent letter from the Honourable Prime 

Minister of Tonga dated 1 July 2020 revoking his earlier order of 30 30  

October 2019 to proceed with the extradition of Mr Bloomfield to Fiji;  

(c)  the second paragraph of the letter stated:  
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"This notice of revocation shall give Mr. Bloomfield his right as a 

Tongan subject to remain in Tonga and not to be extradited to 
Fiji and I have order [sic]";  

(d)  s.7(1) of the Extradition Act states that subject to the provisions of the 
Act in relation to provisional warrants, a person shall not be dealt with 
thereunder except pursuant to an order of the Prime Minister (in this 
Act referred as to as an 'authority to proceed') issued pursuant to a 

request made to the Prime Minister by or on behalf of the government 
of the designated country or by the government of the dependency of 
the designated country in which the person to be returned is accused 10  

or was convicted;  
(e)  whether or not to proceed with the extradition is solely in the 

discretion of the Prime Minister;  

(f)  if the fresh evidence was provided during the trial, Niu J's decision 
would have been different; and  

(g)  "it is an order by the rightful authority identified and established 
irrevocably in the law to end any further actions relating to the said 

appellant'.  

16.  The notice of appeal also contains a request that the appeal be determined 

without a hearing in open court in accordance with s.24 of the Court of Appeal Act.  20  

17.  The appeal is therefore based solely on the Prime Minister's letter of 1 July 

2020 purportedly revoking his earlier authority to proceed. The notice of appeal does 
not allege any error by Niu J in his determination of the appeal or application on the 

material then before him.  

Mention on 5 August 2020  

18.  The matter was mentioned on 5 August 2020. On that occasion Mr. Fili, 

who appears for Mr. Bloomfield, indicated that he sought to have the appeal heard 
and determined in the upcoming second session of the Court of Appeal commencing 
21 September 2020. In that regard, on 29 July 2020, the Acting Registrar issued 
directions for all the appeals to be heard at the next session which included 30  

appellants' submissions to be filed by 10 August 2020 and respondents' submissions 

to be filed by 24 August 2020. Time therefore was of the essence.  

19.  Ms. Macomber, who appeared for the Crown, indicated that the Crown 

opposes the appeal and the application to adduce fresh evidence. However, she 
added that on 20 July 2020 the Prime Minister issued a separate letter to the Attorney 
General in which he effectively revoked his letter of 1 July 2020 upon which the 
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appellant relies in this appeal. The letter was not produced that day. Ms. Macomber 

contended that the effect of the Prime Minister's second letter is that his original 
authority to proceed remains in force. She also stated that on 24 July 2020, the 
Attorney General's office provided a copy of the PM's second letter to Mr. Fili and 

invited him to attend a meeting. That meeting occurred on 29 July 2020.  

20.  Mr. Fili described the second letter as "suspicious" and that he intended to 
challenge its authenticity or validity on the basis that it was not given by the Prime 

Minister "of his own free will", meaning that he was under some sort of duress. Mr. 
Fili also mentioned intended reliance on principles of estoppel. However, he required 

time to consider those matters further.  10  

21.  Ms. Macomber stated that the Crown was not challenging the authenticity 
or validity of either letter. The Crown intended to rely on the Prime Minister's most 

recent letter also as fresh evidence on the appeal.  

22.  After further discussion with counsel, and considering the relative novelty 

of the case, directions were made requiring submissions to be filed on a number of 

preliminary issues, namely:  

(a)  whether the appeal and/or any cross-appeal require leave to appeal;  
(b)  whether leave is required for either party to rely on any fresh evidence 

having regard to the exception in Order 8 rule 1(3) of the Court of 

Appeal Rules concerning "matters which have occurred since the trial 20  

in the lower court";  
(c)  whether, having regard to s.10(5) of the Act, the proceeding before 

Justice Niu has been concluded or is otherwise pending;  
(d)  whether s.19 of the Act allows for an effective revocation of a 

revocation of the Prime Minister's original order or authority to 

proceed under s.7;  
(e)  whether s.19 can apply after Justice Niu's decision below;  
(f)  whether the Prime Minister's second letter is authentic or valid or 

whether for some other reason it is vitiated or is otherwise of no legal 
force or effect;  30  

(g)  whether the Court of Appeal is to determine any disputed issue of 

authenticity or validity in relation to the Prime Minister's second letter 
and, if so, how;  

(h)  whether on any substantive appeal, the Court of Appeal will be asked 
to determine the legal effect of either or both of the letters if found to 
be authentic; and  
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(i)  whether, if the letters are received as fresh evidence on the appeal, and 

if the appeal is upheld, the matter should be remitted to Justice Niu for 

further consideration.  

23.  The directions also noted that given the extraordinary circumstances of this 
case and the Prime Minister's two letters, consideration ought be given to one or both 
parties obtaining and filing an affidavit from the Prime Minister for the resolution of 

any one or more of the preliminary issues.  

Appellant's submissions  

24.  On 14 August 2020, the appellant filed his submissions in response to each 

of the preliminary issues, which I will set out in accordance with the above 10  

numbering and without repeating each issue:  

(a)  The appellant again referred to s.16 of the Court of Appeal Act, this 
time specifically sub-section (b). As indicated above, the chapeau to 

s.16 makes clear that it is predicated upon a conviction at trial before 
the Supreme Court, which has not occurred in this case. The 
submission continued that under the Court of Appeal Rules leave is 
required pursuant to Order 10 rule 1(1) which actually provides that 
where leave to appeal is required, application for such leave must be 
made within 42 days after the date of the decision appealed. Sub-rule 

(2) provides that application for leave to appeal or leave to appeal out 20  

of time may be made ex-parte, supported by affidavit. 7 Rule 2 was 
also referenced but has no direct application here. The submission 
concluded that in accordance with those sections "it is true that there 
is a need for leave of the court except granted on special grounds". 
Reference were also made to Order 8 rule 1(3) but without further 

submission as to its application. For completeness, that rule is 
concerned with the manner in which the Court of Appeal is to hear 
any appeal by way of rehearing on the documents and whether any 
further evidence on questions of fact is to be considered in any such 
appeal. I will turn to that rule further on the question of fresh evidence.  30  

(b)  On the question of fresh evidence, Order 8 rule 1(3) provides that 

"(t)he Court shall not receive further evidence on questions of fact 
(other than as to matters which have occurred since the trial in the 
lower court) without leave which shall only be granted on special 
grounds". The rule makes clear that both letters of the Prime Minister 
of 1 July and 20 July 2020 are matters which have occurred since the 
trial in the lower court. The exception then to the usual rule of leave 
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being required to rely upon any fresh evidence means that both parties 

are entitled to rely upon the letters for the purposes of this appeal and 
that leave is not required.  

(c)  Section 10(5) of the Extradition Act provides:  
For the purposes of this section, proceedings on an application for 
habeas corpus shall be treated as pending until any appeal in those 
proceedings is disposed of; and an appeal shall be treated as disposed 

of at the expiration of the time within which the appeal may be brought 
or, where leave to appeal is required, within which the application for 
leave may be made, if the appeal is not brought or the application 10  

made within that time.  
The Appellant therefore submitted that the proceeding before Niu J is 
still pending the outcome of this appeal. For reasons which will 

become clear in due course nothing turns on this issue for present 
purposes.  

(d)  The power to revoke as provided for in s.19 of the Act and s. 17 of the 
Interpretation Act allows for an effective revocation of the Prime 
Minister's order he made under s.7 of the Act.  
Section 19 provides:  

Any power to make an Order under this Act includes power to revoke 20  

or vary such an Order by a subsequent Order.  
It may be noted that the authority to proceed under s. 7 is referred to 

therein as an Order.  
Section 17 of the Interpretation Act provides:  
Whenever by any Act a power is conferred or a duty imposed, then 

unless the contrary appears to be intended the power may be 
exercised and the duty shall be performed from time to time as 
occasion requires.  

Reference was also made to s.11(1) of the Extradition Act which 
provides, in terms, that where a person is committed to await 30  

his return and is not discharged by Order of the Supreme Court, 

the Prime Minister retains a discretion whether to issue a 
warrant for the person to be returned to the country seeking 
extradition.  

(e)  In relation to whether s.19 can still apply after Justice Niu's decision 
below, it was submitted that in light of sections 7, 11 and 19, the Prime 
Minister has the authority to revoke an Order to proceed which is what 

has occurred. It is unreasonable for the Prime Minister to revoke the 
proceedings during the time the court was dealing with the case. When 
Justice Niu made his final ruling on 9 June 2020, the Supreme Court 40  

had "done its job to finish with the ruling". The Prime Minister still 
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has a discretion under s.11 not to issue a warrant for Mr. Bloomfield's 

return. The Prime Minister's letter of revocation date 1 July 2020 was 
effectively him exercising his discretion under s.11 not to return to Mr 
Bloomfield.  
I pause there to observe that the Prime Minister's letter of 1 July 2020 
makes no reference to s.11 or him making any decision pursuant to 
that provision. It stated nothing further than that he revoked the 

authority to proceed that he gave on 30 October 2019. In my view, it 
does not have the effect of a decision having been made under s.11.  

(f)  In his second letter of 20 July 2020, the Prime Minister wrote:  10  

"I, Dr. Pohiva Tu 'ionetoa the Prime Minister of Tonga declare in this 
notice that I have revoked my letter of revocation dated 1 July 2020 
pursuant the revocation of "authority to proceed with the order" under 

s.7(1) of the Extradition Act executed on 30 October 2019".  
The Appellant submits that the Prime Minister's second letter "is a 
suspicious letter with mode of undue influence and duress" and is 
"invalid because it is contrary to ss 7, 11 and 19 of the Act". All the 
sections refer to Orders whereas the second letter "is only a mere 
notice and not an Order therefore it is invalid and has no legal effect".  

(g)  Pursuant to ss 17 and 18 of the Court of Appeal Act, this Court has 20  

jurisdiction to determine any appeal from the Supreme Court which 
includes whether the second letter of 20 July 2020 is 'only a notice' as 
expressed in the previous submission and has no legal effect.  

(h)  In further reliance upon s.16 of the Court of Appeal Act, the Appellant 
submitted that on any substantive appeal, the Court of Appeal would 

be asked to determine the legal effect of either or both of the letters if 
found to be authentic and valid. To that end, Mr Fili submitted that the 
first letter of 1 July 2020 was obtained by the appellant after the 
Supreme Court ruling when Mr Bloomfield requested the Prime 
Minister's assistance. The Prime Minister voluntarily provided that 30  

first letter as an Order. I will address this emphasis by the appellant on 

the distinction between an Order under the Extradition Act and a 
notice.  

(i)  Finally, the appellant submitted that if the appeal is upheld, the matter 
should not remitted back to the judge below because "the Prime 
Minister revoked his Order of the 30 October 2019 by his Order of 1 
July 2020 and therefore the matter being settled and no return to the 

Accused."  

Crown's submissions and the Prime Minister's affidavit  
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25.  On 21 August 2020, the Crown filed submissions in response together with 

an affidavit by the Prime Minister sworn 21 August 2020.  

26.  The relevant facts from the Prime Minister's affidavit may be summarised 

as follows:  

(a)  He set out the background and circumstances by which the he initially 
issued his authority to proceed on this matter.  

(b)  He recounted how on 9 June 2020, the date of Justice Niu's decision, 

Mr Bloomfield approached the Prime Minister requesting his 
assistance because he had health problems and did not want to return 
to Fiji for trial. The Prime Minister felt heavily troubled by the fact 10  

that as Prime Minister he was the one who was authorized to "sign off 
the life of this individual who is a Tongan to the mercy of the 
government of Fiji". He thought the court would make the decision 

whether to extradite and not the Executive branch of government.  
(c)  On 25 June 2020, the Prime Minister emailed the Attorney General 

seeking clarification on the extradition process. He met with the 
Attorney General that day. During her briefing, she reminded the 
Prime Minister of the order to proceed signed by him and subsequent 
emails between them regarding the extradition process. He recalled 

that on that day, the Attorney General provided him with the request 20  

letter from Fiji.  
(d)  On 1 July 2020, after considering the appellant's request, the Prime 

Minister wrote to the Attorney General revoking his earlier authority 
to proceed order.  

(e)  On 9 July 2020, the Attorney General responded and explained that 

the extradition process had not yet been completed as the appeal 
period in respect of Justice Niu's decision would not expire until 22 
July 2020. She added that if the appellant succeeded on any appeal, 
the matter would end there; but that if he did not appeal or the Court 
of Appeal upholds Niu J's decision, then the case would be referred 30  

back to the Prime Minister for his decision whether to issue a warrant 

of return order for the appellant pursuant to s.11 of the Act.  
(f)  On 10 July 2020, the Prime Minister requested a further meeting with 

the Attorney General to discuss the matter. He met with her and the 
Solicitor General that same day. They reiterated that the final decision 
in relation to an order for the appellant's return lies with the Prime 
Minister. He requested that the matter be left with him for further 

consideration.  
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(g)  On 20 July 2020, he forwarded his second letter to the Attorney 

General containing his revocation of the earlier revocation on 1 July 
2020. He made that decision based on his understanding that the 
extradition process has not being completed and that he has another 
opportunity pursuant to s.11 of the Act to decide whether to issue a 

warrant of return order for the appellant to Fiji.  

27.  The Crown's submissions on each preliminary issue may be summarized as 

follows:  

(a)  On the first issue, the Crown also referred to s.16(b) of the Court of 

Appeal Act. It further submitted, however, that Order 8 rule 1 (3) 10  

meant that the Crown did not require leave to adduce fresh evidence 
in the form of the Prime Minister's second letter or his affidavit.  
With respect, the submissions elide the two distinct issues of leave to 

appeal and leave to rely upon fresh evidence. The appeal here is not 
being made pursuant to Order 8, nor can it be. That Order concerns 
how the Court of Appeal is to deal with any appeal by way of re-
hearing on the documents.  

(b)  By reason of s.10(5) of the Extradition Act, the proceedings before 
Niu J, insofar as they relate to the application for habeas corpus, are 

still pending until any appeal in relation to those proceedings is 20  

determined.  
(c)  Section 19 of the Act provides the power to revoke an Order under the 

Act by a subsequent Order. The authority to proceed issued by the 
Prime Minister was an Order under s.7 of the Act. The revocation 
letters of 1 July and 20 July 2020 by the Prime Minister are both 

consistent with s.19. The effect therefore is that the authority to 
proceed remains in force. Reference was also to s.17 of the 
Interpretation Act as support for the proposition that the power 
conferred on the Prime Minister by s.19 the Act does not contain any 
limit on the number of times revocation could happen in given 30  

circumstances.  

(d)  On whether s.19 of the Act can apply after Justice Niu's decision 
below, the Crown submitted that the revocation by the Prime Minister 
on 1 July 2020 had no legal effect on the decision below because that 
case had been completed, subject to appeal proceedings.  

(e)  By reference to the Prime Minister's affidavit, his second letter of 20 
July 2020 is authentic and valid.  

(f)  Any issues as to the legal effect of either or both letters do not need to 
be addressed by the Court of Appeal because, at paragraph 10 of 
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affidavit his affidavit, the Prime Minister has clearly stated that he 

now understands that the legal process has not been completed and he 
still has the opportunity to decide whether to issue a warrant of return 
order under s.11 of the Act.  

(g)  If any appeal by this Court is upheld, the matter should be remitted to 
Niu J for further consideration. It was further submitted, however, that 
leave should not be granted to the appellant to rely on the letter of 1 

July 2020 because the appeal has no prospects of success. The letter 
of 20 July has overtaken the letter of 1 July and expresses the latest 
intention and instructions from the Prime Minister that he wants the 10  

order to proceed to continue until the legal proceedings are completed, 

whereupon his discretion under s.11 of the Act will be invoked.  

Consideration  

28.  At the hearing of the matter, Mr Fili and the Attorney General spoke to their 

respective written submissions.  

29.  Exchanges with both counsel resulted in identification of the following 

principal issues for determination:  

(a)  whether the parties should be permitted to rely upon the fresh evidence 
being the two letters of the Prime Minister and the Prime Minister's 

affidavit (which also exhibited the letters);  20  

(b)  whether leave to appeal is required; and  

(c)  if so, whether leave should be granted.  

Leave is not required to rely on the fresh evidence  

30.  Both letters by the Prime Minister and his more recent affidavit are matters 
of fact, or contain matters of fact, which have occurred since the proceeding below. 

As mentioned above, the exemption in Order 8 rule 1(3) of the Court of Appeal Rules 

makes clear that leave to rely on that fresh evidence is not required.  

31.  The fresh evidence directly informs the more important questions in this 

case in relation to leave to appeal.  

Leave to appeal is required  30  

32.  Section 74 of the Magistrates Court Act provides that:  
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Right of appeal  

(1)  In every civil case and in every criminal case any party shall have 

a right of appeal to the Supreme Court from the judgment sentence or order 

of a Magistrate.  

(2)  Any party to an appeal under sub-section shall have a further right 
of appeal on a point of law to the court of appeal with the leave of the 

Supreme Court or the Court of Appeal.  

33.  This case commenced in the Magistrates Court. The decision of Niu J was 

a decision on an appeal from the Magistrates Court in one respect but also in respect 
of an application for habeas corpus by the appellant. To the extent that the 10  

proceeding below was an appeal from the Magistrate's decision, s.74(2) applies and 

leave to appeal is required.  

34.  I have already indicated that s.16 of the Court of Appeal Act does not apply 

here. No other provision was referred to by the parties on the question of whether 
leave to appeal is required. However, s.17C of the Court of Appeal Act provides, 

relevantly:  

Appeal after interlocutory judgment or order  

(1)  Any party to proceedings to which this part applies may appeal to 
the Court of Appeal against an interlocutory judgment or order given or 

made in the proceeding  20  

(a)  if the judge of first instance certifies that the judgment or 

order is a proper one for determination on appeal; or  

(b)  if the Court of Appeal gives leave to appeal.  

(2)  An appeal under this section shall, unless the Court of Appeal 
gives leave to adduce fresh, additional or substituted evidence, be 

determined on the evidence (if any) given in the proceeding to which the 

appeal relates. ……. 

(5)  A notice of appeal or notice of application for leave to appeal 
under this section shall be given within 10 days of the date of the 

interlocutory judgment or order from which appeal is made.  30  
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35.  Neither party addressed the issue of whether Niu J's decision is a final 

judgment or an interlocutory order. Section 10(5) of the Extradition Act provides 
that proceedings for habeas corpus under that Act remain pending until any appeal 
is determined or appeal period has expired. There is also the question of whether Niu 
J's orders finally determined Mr. Bloomfield's rights under the Act on whether he is 
to be returned to Fiji or whether they still rest in the discretion of the Prime Minister 
under s.11. I was not referred to, nor am I aware of, any decision in Tonga which 

elucidates the distinction between interlocutory and final orders in the present 
context. However, for reasons which will become apparent, it is perhaps unnecessary 

to determine that issue on this occasion.  10  

36.  For present purposes, I incline to the view, in which both parties appeared 

to have concurred during argument, that leave to appeal is required in this case.  

Should leave be granted?  

37.  One of the primary considerations on any application for leave to appeal is 

the prospects of success of the appeal. In this case, the appeal rests solely on the 
fresh evidence. That evidence provides the relevant factual basis for the appeal. In 
that regard, no real issue has been raised by the appellant with the facts now 
presented by the two letters and the Prime Minister's affidavit. While Mr. Fili 
initially said during oral submissions that he did not accept the Prime Minister's 

affidavit, he was unable to identify any particular part of the affidavit or basis for his 20  

stated position. Similarly, there has been no indication on behalf of the appellant that 
any challenge is intended to be made to the Prime Minister's veracity in respect of 
any matter to which he has sworn in his affidavit, or that contradictory evidence 
might be adduced either within any appeal or, if the matter is remitted, within any 

rehearing.  

38.  Therefore, for the purpose of assessing prospects, I proceed on the basis 

that the relevant facts are that the Prime Minister initially revoked his authority to 
proceed under s.7, subsequently sought to rescind that revocation (arguably pursuant 
to s.19) and has most recently deposed to the effect that he does not revoke his 

original authority to proceed and that his powers under s.11 are reserved.  30  

39.  The question then posed is what, if any, question of law arises on the appeal.  

40.  In light of the somewhat extraordinary and presumably unique factual 

circumstances, there is no issue of general public importance, nor any question on 
the proper interpretation of the Act. However, it may be interpolated from Mr. Fili's 
submissions that the highest the question could be answered is whether, having 
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regard to s.19, the Prime Minister's second letter validly revoked his earlier 

revocation with the legal effect of reinstating the authority to proceed under s.7. No 

other question of law has been identified.  

41.  During oral submissions, Mr. Fili sought to develop his written contention 
that as the second letter is not expressed as an 'Order' as provided for by s.19, it is 

only a 'notice' and therefore cannot have the effect of revoking the first letter.  

42.  As recited above, s.19 provides that any power to make an Order under the 

Act includes power to revoke or vary such an Order by a subsequent Order.  

43.  In my view, and for the reasons which follow, the proper interpretation of 

s.19, having regard to its text, its context and the purpose of the Act, leads to the 10  

conclusion that the second letter was a valid revocation of the first revocation of the 

authority to proceed.  

44.  Firstly, there is no definition within the Act of an "Order'' or a "notice".  

45.  Secondly, there is no prescribed form within the Act (nor are there any 

Regulations) as to the content or wording required to constitute an Order.  

46.  Thirdly, apart from s.19 itself, there is no provision within the Act for any 

subsequent 'orders' or 'Orders' in relation to the same subject matter or decision.  

47.  Fourthly, on a literal interpretation, s.19 may not appear to contemplate the 
circumstances of this case for it only refers to the power to revoke or vary an Order 

in the singular, i.e. by a subsequent Order. However, in my view, s.19 could hardly 20  

have been intended to limit the Prime Minister to only one revocation, again as 
unusual that might be. A closer examination of the text reveals that once 'a 
subsequent Order' is issued revoking 'an Order' previously made, that subsequent 
Order itself becomes 'an Order' which is susceptible to being revoked by yet a further 
'subsequent Order'. In an extreme case, involving multiple revocations, such a 

linguistic abstraction could, of course, lead to uncertainty. But in the absence of any 
express limitation on the number of revocations, it is doubtful Parliament intended 
for a case such as the present (two revocations) to be struck down by s.19. That 
interpretation is also supported by s.17 of the Interpretation Act such that the power 
conferred on the Prime Minister here may be exercised 'from time to time as occasion 30  

requires'.  

48.  Fifthly, regard must be had to the actual wording of both letters. Mr Fili 

submitted that the Prime Minister voluntarily issued his first letter as an Order. 
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However, the relevant words in that letter are in the second paragraph where the 

Prime Minister stated:  

"This notice of revocation shall give Mr. Bloomfield his right as a Tongan subject to 

remain in Tonga and not to be extradited to Fiji and I have order."  

49.  The text does not support the submission. It is perhaps another illustration 
of where either the Prime Minister had not been advised or was not cognizant of any 
special language being required to expressly frame either letter as an Order pursuant 

to the Act.  

50.  Sixthly, it is not at all clear that the different use of the words 'order' and 

'Order' throughout the Act are intended to be consistent or different. For instance, 10  

throughout the Act, the term 'Order' appears in ss 4, 7, 10, 11, 12, 15 and, of course, 
19. However, a number of those sections or subsections also interchangeably use the 
word 'order'. For example, whereas s.7(1) refers to a person not being dealt with 

under the Act except in pursuance of an 'Order' of the Prime Minister, ss(5) provides 
that on a receipt of a request, the Prime Minster may issue an authority to proceed 
unless it appears to him that an 'order' for the return of the person concerned could 
not lawfully be made or would not in fact be made in accordance with the provisions 
of the Act. Similarly, s.15(1) refers to any warrant or 'order' to be issued or made by 
the Prime Minister under the Act. Subsection (2) provides that the Prime Minister 

may by 'Order' prescribe the form of any warrant or 'order' to be issued or made 20  

under the Act.  

51.  That survey suggests' that Parliament did not intend any meaningful 
distinction between an 'Order' and an 'order' as those terms are used in the Act. 

Therefore, the word is to be interpreted according to its natural English meaning.  

52.  Seventhly, it follows that s.19 is not limited in its application only to 

documents or decisions either stated as being 'Orders' or even bearing the word 
'order'. The Prime Minister's affidavit makes clear that as at 1 July 2020, he wished 
to revoke the authority to proceed, but that by 20 July, he had reconsidered the matter 
and wished thereby to revoke the earlier order. A commonsense approach to the 
interpretation of the provision ought include the 20 July 2020 letter as a subsequent 30  

order revoking his first order revoking the authority to proceed.  

53.  Accordingly, in my opinion both letters constitute an Order for the purposes 

of s.19, whether or not they actually used the word 'order' or 'Order' in their texts.  
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54.  A further consideration on the question of leave to appeal, is that Mr. 

Bloomfield's ultimate fate has not been determined by Niu J's decision and that it in 
fact depends on the Prime Minister's exercise of discretion under s. 11 of the Act. 
There is no indication in his affidavit that the Prime Minister has yet made that 

decision or when he is likely to do so.  

55.  For those reasons, in my opinion, the prospects of success of the appeal are 

insufficient to warrant leave being granted.  

56.  The application for leave to appeal is therefore refused.  

Result  

57.  Pursuant to order 8 rule 1 (3) of the Court of Appeal Rules:  10  

(a)  the appellant is permitted to rely upon the letter of the Prime Minister 
dated 1 July 2020 (a copy of which is annexed to the Notice of Appeal 
and appears as exhibit B to the Prime Minister's affidavit); and  

(b)  the respondent is permitted to rely upon the further Jetter from the 
Prime Minister dated 20 July 2020 (exhibit C to the Prime Minister's 
affidavit) and the affidavit of the Prime Minister sworn 21 August 

2020.  

58.  Leave to appeal is refused.  

59.  No order as to costs. 

  20  
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Land – surrender of allotment, no strict compliance with section 54; 
procedure for heir to claim during notice period, effect of heir’s 

consent to the surrender 

An Allotment holder surrenders land under s 54 of the Land Act to the Lord of the 10  

Estate but the surrender is subject to the Minister of Lands giving notice of surrender 

and calling on claims from heirs. The Minister must publish the notice of Cabinet 
consent to the surrender in the Gazette and 3 issues of a weekly paper, and the 12 
months time to lodge a claim starts on the date of first publication. Only the first 

notice was published. 

Held 

1. Section 54 as amended is internally contradictory. Time begins to run 

against the heir’s claim on first publication but the heir’s right to claim is 
not lost due to the Minister’s failure to publish notice fully. It was not 
necessary on the facts for the court to decide if time then became at large, 20  

or if the heir had a reasonable time within which to make a claim. 

2. The heir gave the Minister his consent to the surrender, and this amounts to 
a representation that he waives his rights to claim the allotment; and he is 

not prejudiced by the Minister’s failure to publish notices as required by 
the Act. However the heir can change his mind and make a claim within the 
prescribed time but he cannot, long after the prescribed time, revoke his 

consent and challenge the reversion of the allotment after cancellation. 

3. Cases requiring strict compliance with section 54 (Fatafehi v Kuea 2011 

and Kioa v Kioa 2017 TLR 429) were distinguished. 

 30  

Counsel for First Appellant:  S.T. Fonua,  
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 10  

J U D G M E N T  O F  T H E  C O U R T  

Introduction  

[1]  This appeal concerns the surrender by Paula Kava of his tax allotment at 
Malapo which is part of the hereditary estate of Lord Luani. The issue is whether 
Paula's eldest son, Samiuela Kava, as his heir, still has a claim to the allotment under 

s54 of the Land Act. Paula and Samiuela Kava, who are the respondents to this 
appeal, sought in the Land Court a declaration that the tax allotment has not reverted 
to Lord Luani and that Samiuela is the heir and successor to it and can claim it as his 

tax allotment.  

Facts  20  

[2]  The events that have given rise to Samiuela's claim against Lord Luani and 

the Ministry of Lands were before this Court in 2017: Nuku v Luani [2017] TOCA 
5; AC 6 & 7 /2017 (6 September 2017). Lord Nuku wanted his son, Faka'osifono 
Valevale, to become the holder of the allotment so that it could then be leased to a 
Chinese owned company which would operate on the land a quarry for coral rocks 
to be used for road construction. Lord Luani's evidence in the present case was that 

he was never a party to this.  

[3]  In January 2011 Lord Nuku and Paula Kava made what this Court in the 

earlier case called an informal agreement for Paula Kava to apply under s54 of the 
Land Act to consent to surrender of the allotment. This Court explained (at [4]) what 30  

was intended:  
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"This would normally enliven an entitlement in his heir under s54 to claim the Lot 

for himself but Mr Kava promised that his heir would not make such a claim. If after 
12 months from publication from notice of the surrender no such claim had been 
received the Lot would revert to the Estate holder, in this case Lord Luani, under 
s54. Lord Nuku's son, Mr Valevale, would then apply for the lot for himself. In return 
Mr Kava would receive a tax allotment at Ha'ateiho and Lord Nuku would pay him 

TOP$130,000."  

Samiuela would then be the heir to the Ha'ateiho allotment. That allotment was not 

in the hereditary estate of either Lord Luani or Lord Nuku.  

[4]  Paula applied for consent to surrender by a letter lodged with the Ministry 10  

of Lands on 23 February 2011. Samiuela counter-signed that letter as heir. At the 

same time Paula applied for a grant of the Ha'ateiho allotment.  

[5]  Lord Nuku paid TOP$130,000 to Paula Kava but failed to fulfil the other 

parts of the bargain he had made with Paula, namely that he would arrange for 
Ha'ateiho to be granted to Paula and would have another low lying allotment at 

Tofoa, held by Paula's brother, filled with coral to an agreed level.  

[6]  As a result of these defaults on the part of Lord Nuku, in June 2011, Paula 
Kava wrote to the Minister requesting him to cancel the surrender of the allotment. 

Samiuela was aware of this "cancellation" and acquiesced in it.  

[7]  However, on 16 November 2011, after representations to the Minister by 20  

Lord Nuku, and an assurance by a Ministry Officer, Mr Vea, that Ha'ateiho was clear 
of any encumbrance and was available to be granted, Paula withdrew his 
cancellation, asking for the surrender to proceed and for his application for Ha'ateiho 
to be continued with. Samiuela was not aware of this at the time but was told about 
it by Paula in December 2011 or January 2012. He took no steps in the matter and 

raised no objection.  

[8]  Cabinet approved the surrender on 24 February 2012. The approval did not 

mention any grant to Mr Valevale. Then, on 7 May 2012, the Minister signed a notice 
of that approval requiring any person claiming as heir to the allotment to lodge his 
claim in writing with the Minister no later than 10 May 2013 failing which it would 30  

revert to the estate holder, Lord Luani.  

[9]  Section 54 of the Land Act is as follows:  

54 Surrender of Allotments  
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(1)  Whenever a holder of a tax or town allotment desires to surrender 

such allotment or any part of it, it shall be lawful for such holder with the 
consent of the Cabinet to surrender the said allotment or any part thereof as 
aforesaid, and any allotment or any part thereof so surrendered shall, 
subject to the provisions of this Act, immediately devolve upon the person 
who would be the heir of the holder if such holder had died; and if there be 
no person on whom the allotment or any part thereof can so devolve the 

allotment or any part thereof if situate on Crown Land shall revert to the 
Crown and if situate on an hereditary estate shall revert to the holder 

thereof.  10  

(2)  Notice of the Cabinet's consent to the surrender shall be published 
by the Minister in one issue of the Tonga Government Gazette and in 3 
issues of a Tongan weekly newspaper within two months of the date of the 

notice.  

(3)  The notice shall be in the form specified in Schedule IV A and will 

require any person claiming to be the legal successor to the surrendered 
land to lodge his claim in writing to the allotment or part thereof by the date 
specified in the notice which date shall not be less than 12 months from the 
date that the notice is first published in accordance with subsection (2), 

failing which the said allotment or part thereof will revert to the estate 20  

holder.  

[10]  The form of the notice complied with the Schedule but Niu J, in the Land 
Court, has found that there was no publication in the Gazette (the Minister's pleading 
admitted as much) and that only one publication in a weekly newspaper, Taimi 'o 
Tonga, was in evidence (though the newspaper appears to have received payment 

for three publications). It was in fact pleaded by the Kavas that there was one 

publication on 7 May 2012 "or thereabout".  

[11]  Niu J further found that Paula Kava was told by the Ministry Officer, Mr 
Vea, that he had to wait one year for the surrender of the Malapo allotment to be 
completed before his application in respect of Ha'ateiho could be processed. But 30  

after a year elapsed, he was told that the Ha'ateiho allotment had been granted and 

registered to someone else. He wrote a letter of protest to the Minister on 24 May 
2013 in which he stated that he had already surrendered his allotment and lost it and 

had not got another allotment in place of it as agreed.  

[12]  Samiuela made no claim to the Malapo allotment within twelve months of 

the publication in Taimi 'o Tonga.  
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[13]  Meanwhile, the Chinese owned company carried out extensive quarrying 

on the allotment by arrangement with Lord Nuku. However, there was never a grant 
of the allotment to Lord Nuku's son, Mr Valevale. As this Court pointed out in the 
earlier case, a person surrendering cannot bind the Minister to grant a surrendered 
lot to a person he nominates. In any event, Mr Valevale had never applied for a grant. 
Lord Luani, who had not been a party to the informal agreement between Paula Kava 
and Lord Nuku, sued Lord Nuku and two Chinese companies in respect of the 

quarrying and was awarded very substantial damages for trespass (TOP$5,556,000 

reduced by this Court on appeal to TOP$3,380,335 and interest and costs).  

[14]  In this Court in that earlier proceeding Lord Nuku attempted to challenge 10  

the finding by Scott J in the Land Court that the allotment had reverted to the 
hereditary estate of Lord Luani, giving him a right to sue for trespass to the land, 
since there was no evidence in the case that all the advertisements required by s54 

had been published. That submission was rejected by this Court because the fact of 
the reversion to Lord Luani had been admitted in the Statement of Defence of Lord 

Nuku and evidence of that fact was not required. This Court commented (at [7]):  

"In any event s 54(1) and (3) clearly provide for the allotment to revert to 
the holder of the hereditary estate if the heir of the previous owner fails to 
claim the land within 12 months after the appearance of the first 

advertisement. A disappointed heir may be able to bring a late claim but a 20  

stranger whose rights were not affected cannot complain."  

[15]  Paula and Samiuela Kava were not parties to the litigation between Lord 

Luani and Lord Nuku.  

The Judgment in the Land Court  

[16]  Niu J summarised Lord Luani 's defence: that the tax allotment lawfully 

reverted to him having been surrendered by Paula Kava with the consent of 
Samiuela; and that the purpose of the notice provisions in s54 was to ensure that an 
heir was aware of the surrender, with that purpose being satisfied because Samiuela 
was aware and had consented. Therefore, it was said by way of defence, the 
procedural failings of compliance did not stop the tax allotment reverting to Lord 30  

Luani.  

[17]  Niu J described how subsections (2) and (3) came to be added to s54 in 

1991, saying it was obvious that the Legislature decided that there must be publicity 
given to the approval by Cabinet of the surrender. The date in the notice must give 
the heir at least twelve months to lodge his claim. He said there was no discretion 
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given to the Minister to publish or not to publish the four publications. The use in 

the subsection of the word "shall" made such publication mandatory. The Minister 
had no discretion to decide whether there had been a reversion. The Judge said that 
s54 provides for when the reversion may lawfully be held to have occurred. Because 
there was only one publication of the notice, the Judge held, the tax allotment had 
not reverted to the estate holder, and it would not until the Minister has published 
the notice exactly as required by s54 and if the heir of Paula Kava does not claim it 

by the specified date in the notice. Niu J said that when Samiuela signed his consent 
to the reversion he had no legal interest in the allotment, which was wholly held by 
his father. It was only after Paula Kava's surrender was approved by Cabinet that 10  

Paula's interest ceased, and after that time Samiuela did not sign anything to indicate 
a consent to the reversion. Furthermore, the consent did not "amend" s54 such that 
notice was no longer required to be published, as there might be another person who 

might be the heir.  

[18]  The Judge also said that the earlier decision of this Court depended on Lord 

Nuku's admission in his pleadings. It had made no finding that the heir failed to make 
a claim. The matter was not res judicata because the plaintiffs, the Kavas, were not 

parties to the case.  

[19]  Niu J upheld the claim of Paula and Samiuela Kava and ordered the 

Minister to publish the notice in accordance with subsections (2) and (3) of s54. He 20  

also ordered Lord Luani to cease exercising any right or authorising the doing of any 

act on and over the tax allotment surrendered by Paula Kava.  

[20]  The appeal against that decision by Lord Luani relies upon a plea of res 
judicata. Both appellants also assert that a partial failure by the Minister to comply 
with the notice requirements of s54 has not had the consequence that Samiuela Kava 

still has the right to claim the tax allotment.  

Res Judicata  

[21]  Mr Fonua submitted that Paula and Samiuela Kava were privies of Lord 
Nuku in the case of Nuku v Luani and also "privies of facts directly in issue" in that 
decision because it was Paula who surrendered the allotment and Samiuela who 30  

consented to that. Counsel said that this Court had already decided the issue. The 

present Court, and Niu J below, could not set aside or overrule its earlier decision.  

[22]  We have to say that this was a forlorn argument. Paula and Samiuela were 

not parties to the earlier case nor were their interests in any way represented by a 
party to it. There was simply no privity between them and Lord Luani or the Chinese 
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companies. It would be quite wrong if their ability to bring their claim was thwarted 

by something done in a case in which they had no right to participate and where they 
could not control what admissions were made by Lord Nuku. And, as this Court 
made no ruling on the issue whether surrender of the allotment had occurred, merely 
holding Lord Nuku to his pleading that it had, a determination to the contrary in the 
present case between different parties would not overrule the earlier decision. 
Assuming for the moment that we were to find that Samiuela could claim the 

allotment as heir to Paula, that finding would not permit Lord Nuku to say that there 
had been no reversion to Lord Luani at the time of the quarrying operations because 
as between Lord Nuku and Lord Luani that question has been finally determined in 10  

Lord Luani's favour. Inconsistencies of this kind are sometimes created where the 
same issue has to be determined in separate cases between different parties but the 
possibility of an inconsistency cannot prevent or inhibit someone not directly or 

indirectly engaged in the earlier case from asserting and establishing his rights in the 
matter. The two (inconsistent) decisions would have to be understood in the light of 

what was pleaded and proved by different parties in the differently run cases.  

Non-compliance with s54  

(a) Submissions  

[23]  Mr Fonua said that what the Minister had done by way of publication was 

sufficient in circumstances where Samiuela had in fact wanted his father to be able 20  

to surrender the allotment so as to be able to acquire the allotment at Ha'ateiho, to 
which his right as heir of his father would attach. He drew attention to the Privy 
Council decision in Kaufusi v Taunaho/o [1984] Tonga LR 70. But no question 
about public notification under s54 arose in that case which predated the present 
notice requirements. The Privy Council said in passing that following surrender there 

was no guarantee that the person intended by the previous holder, and named in his 
letter of surrender, would 6 obtain a grant. That remains the position, but it does not 

assist the appellants' arguments.  

[24]  For the Minister, Mr Sisifa submitted that there had been partial compliance 
in that the valid notice had been published once in the terms stipulated by s54 and 30  

so establishing the 12-month period for any claim by an heir. He argued that the 

Court had a discretion in those circumstances not to grant relief. Counsel cited the 
decision of Ford J in Koloamatangi v Koloamatangi [2003] Tonga LR 131 where no 
notice at all had been given that the heir's claim failed, But that case is readily 
distinguishable because there had been a new grant of the allotment which the Court 
was unwilling to set aside in circumstances where the new grantee was innocent of 
any fraud, being unaware the previous holder had any child, and had expended a 
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considerable sum in building and other works before the heir came forward and 

brought his proceedings. In this case no new grant has been made and it is the estate 

holder, not a grantee, against whom the heir claims relief.  

[25]  Mr Sisifa also raised the spectre of many potential claims long after a year 
from the publication of a notice and indeed, although not in this case, outside the 10-

year period of limitation in s170 of the Act.  

[26]  In response, Mr Edwards SC said that the requirements of publication were 

mandatory; the language of s54(2) did not import or confer any discretion on the part 
of the Minister. Counsel cited two decisions of the Supreme Court- discussed below 
- which laid down and confirmed that defective compliance was not effective against 10  

a legal successor to the surrendered land. Counsel also noted this Court's remarks in 
Nuku v Luani quoted at [14] above. He submitted that the existence of a discretion 
in the Court would render the requirements of s. 54 "redundant". He also observed 

that Lord Luani would lose nothing if the allotment was inherited by the lawful 
successor, although in oral argument he appeared to indicate that a claim against him 

if Samiuela obtains the allotment may be in contemplation .  

(b) Discussion  

[27]  Section 54(1) makes it lawful for the holder of an allotment, with Cabinet 
consent, to surrender his allotment. If the holder has an heir, subsection (1) states 

that, subject to the provisions of the Act, which include of course the balance of s54, 20  

the allotment "immediately devolve[s] upon the person who would be the heir of the 
holder if such holder had died". If subsection (1) still stood alone in s54 the 
consequence of the surrender would therefore be that the allotment would 

immediately become the property of the heir.  

[28]  But subsection (1) has since amending legislation in 1991 been qualified, 

and indeed contradicted, by subsection (2) and, particularly, subsection (3) which 
provides for the giving of a notice by the Minister of Lands requiring any person 
claiming to be the heir ("the legal successor to the surrendered land") to lodge a 
written claim to the allotment by a date specified in the notice. That date cannot be 
less than 12 months from the date the notice is "first published" in accordance with 30  

subsection (2). (It is convenient to call this the "12 month period" although the 

Minister may by his notice specify a longer period).  

[29]  Subsection (2) requires the Minister to publish the notice of the Cabinet's 

consent to the surrender in one issue of the Tonga Government Gazette and in three 
issues of a Tongan weekly newspaper within two months of the date of the notice. 
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Neither of the additional subsections requires that the first publication must be in the 

Gazette. Therefore, time begins to run for the heir to make his claim once there has 
been one publication in either the Gazette or a weekly newspaper. We must 
determine what consequences flow from the failure of the Minister to complete three 
further publications as required by subsection (2) within two months of the date of 

the notice. The section is silent about this important matter.  

[30]  Although subsection (1) continues to say that there is an immediate 

devolution, the effect of subsection (3) is to make that devolution conditional upon 
the making of a timely claim by the heir. Absent a timely claim, subsection (3) states 
that the allotment "will revert to the estate holder". (Curiously, and in contrast to 10  

subsection (1), it does not mention any reversion to the Crown, which may well be 

a drafting oversight.)  

[31]  We pause to comment that s54 deserves legislative re-consideration. There 

is, for instance, the further curiosity that, inconsistently with s82, it gives no rights 
to a younger son if the heir does not make a claim, or by virtue of s48 is not entitled 
to a grant (we assume, without deciding, that s48 is the overriding provision). Nor, 
importantly, does the section spell out what is to be the consequence of an 
intervening grant of the allotment to another person, as happened in Koloamatangi 

v Koloamatangi.  

[32]  If there is no publication at all, time never begins to run against the heir, 20  

because there is no (first) publication creating a starting point for the 12 -month 
period. If one publication occurs, time does begin to run, and the section does not 
provide for it to cease if the required subsequent publications do not follow within 
the 2 month period from the date of the notice. However, it surely cannot have been 
intended by the Legislature that where the publication does not fully comply with 

subsection (2), the heir is nevertheless to lose his right to claim the allotment upon 
expiry of the date specified in the notice, despite the obvious potential prejudice that 
can result for him. We are therefore drawn to the view that the Legislative intention 
must be taken to be that the right is not lost and that there is a rebuttable presumption 
of prejudice to the heir when there is an absence of publication in full compliance 30  

with subsection (2). Accordingly, we consider that in that circumstance the heir does 

not lose his right to claim upon expiry of the 12-month period.  

[33]  But how much later can the heir then bring his claim? We fortunately find 

no need to consider this question: whether time is set at large or whether any claim 
must be made within a reasonable time of when the heir learns of the surrender and 
what a reasonable time might be. These are matters better addressed by the 

Legislature.  



40 Lord Luani  v  Minister of  Lands and Kava [2020] Tonga LR 

 

 

[34]  We do need to determine whether the position is different when the heir 

knows that his father is surrendering the allotment and has signified to the Minister 
in writing that he consents to it. We consider that it is, because the heir's written 
consent amounts to a representation to the Minister that he intends to waive his rights 
under s54 to claim the allotment. In that circumstance, knowing of the surrender, he 

will not be prejudiced by the Minister's failure to publish all of the four notices.  

[35]  However, the section makes no provision for a notification of consent to 

surrender by an heir and clearly does not bar him from changing his mind and, in 
effect, withdrawing his consent by making a claim under subsection (3) within the 
12-month period. (In some cases it may be that he will have contractually bound 10  

himself not to make a claim or is estopped from retracting his waiver of his rights.)  

[36]  We have concluded that, subject to a complication shortly to be discussed, 
Samiuela, having indicated in writing to the Minister that he consented to Paula's 

surrender, cannot after the expiry of the 12 month period - indeed long after - be 

heard to say that the allotment did not revert to Lord Luani as provided for in s54(3).  

[37]  We acknowledge that Mr Edwards referred us to a statement by Lord 
President Scott in Fatafehi v Kuea [2011] TOLC 1; LA 30 of 2009 (10 January 2011) 
that the precise terms of s54 must be strictly complied with and Lord President 
Paulsen's approval of that statement in Kioa v Kioa LA 5 of 2016 (17 November 

2017). But in neither case was there any real examination of the requirements of the 20  

section. In Fatafehi an heir who had signed a written consent to a surrender in favour 
of a brother was held to be estopped from denying that he had renounced his claim 
and the circumstances in which that occurred were the focus of the judgment. Nor 

do we accept that the issue is as straightforward as Scott P seems to have thought.  

[38]  The complication is Paula's change of mind which led him in June 2011 to 

request the Minister to cancel his surrender of the allotment. That is how, accurately 
in our view, what Paula did was described in the evidence of Mr Moala, a Senior 
Lands Registration Officer. Crucially, however, the Minister never granted that 
request. Instead, he met with Lord Nuku to discuss the position and a Registration 
Officer, Mr Vea, then confirmed to Paula that the tax allotment he wanted at 30  

Ha'ateiho was available to be granted to him. Paula therefore decided, as he said in 

his brief of evidence, "to continue with the surrender" and he wrote to the Minister 
asking him to "proceed with the surrender". That obviously had reference back to 
the original surrender letter which Samiuela had countersigned. Thus when Cabinet 

agreed to the surrender it was acting on Paula's original surrender application.  
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[39]  The evidence was that Samiuela was very much guided by Paula and 

acquiesced in what he was doing. He was told about the change of mind at the time 
Paula wrote his request for cancellation, but he claims not to have known about 
Paula's letter in November 2011 asking the Minister to proceed. However, he admits 
that Paula told him in December or January that the surrender was proceeding so he 
knew about it, and must have accepted the Minister would proceed on the basis that 
the heir was consenting, before the matter went to Cabinet in February 2012. In fact 

he said in evidence that he knew the surrender had gone ahead because he saw an 
advertisement of it. We therefore find that Samiuela was an heir who consented in 
writing to the surrender. So he cannot now - outside the 12 months period - purport 10  

to withdraw his consent and make a claim under s54(3).  

[40]  It is most unfortunate that the Ha'ateiho allotment proved later to have been 
granted to someone else but that is not a matter for which Lord Luani has any 

responsibility.  

Result  

[41]  The orders of the Court are:  

(a)  The appeal is allowed;  
(b)  The orders of the Land Court are set aside;  
(c)  The claim of the respondents against Lord Luani and the Minister is 

dismissed;  20  

(d)  The respondents are ordered to pay the costs of Lord Luani in this 
Court and in the Land Court, to be fixed by the Registrar if not agreed; 
and  

(e)  The Minister must bear his own costs 
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Minister Of Revenue and Customs  v  Cost Low Company 

Limited  

Court of Appeal 

Whitten, Lord Chief Justice, President, Blanchard J, Hansen J 

AC 12/2019 

30 March 2020 

Civil Procedure; disclosure of documents 

Statutory Interpretation; ordinary meaning of the words looking at 

the purpose of the Act as a whole 

This case is about whether the Customs can be required to disclose documents 10  

privileged under s 125 of the Customs and Excise Management Act.  An importer 
claimed that the Minister failed to discharge his statutory duty to charge customs 
duty on goods imported non-commercially, whereby private sellers were 

undercutting businesses selling similar goods. The Minister made limited disclosure 

and appealed against an order that full discovery be made. 

Held  

1. The court seeks to interpret the words of the Act to give them their ordinary 

meaning having regard to the purpose of the Act as a whole. 

2. The exception to non-disclosure does not apply because although 

concerning actions by customs officers under the Customs Act, the 20  

proceedings themselves are not under the Act. The claim for judicial review 
is made under the general law, not under the [Customs] Act. The Minister 

cannot be required to make full disclosure. 

Cases considered 

Friendly Islands Satellite Communications Limited (trading as 

Tongasat) v Pohiva and Ors [2015] TOCA 14; AC 14 of 2015 

Statutes considered 

Customs and Excise Management Act 2007, s 125 
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J U D G M E N T  O F  T H E  C O U R T  

Introduction  

[1]  The appellant (the Minister), the defendant in the Supreme Court, appeals 
against orders for extended discovery made by Niu J on 11 December 2019. The 

Minister says the documents he has been ordered to discover are confidential and 
prohibited from disclosure under s 125 of the Customs and Excise Management Act 

2007 (CAP 67) (the Act) and also under the general law.  10  

[2]  The hearing of this appeal was to be facilitated by video link with Blanchard 
and Hansen JJ participating remotely from Auckland. Unfortunately, as a result of 
travel delays associated with the Covid-19 crisis, Mr Edwards, counsel for the 

respondent (Cost Low) was unable to reach Tonga in time for the hearing. Counsel 
for both parties subsequently advised their agreement to a hearing being dispensed 
with and for the matter to be dealt with on the papers pursuant to s15 of the Court of 
Appeal Act. We acknowledge with gratitude that the careful and comprehensive 

written submissions of counsel filed in advance have made this course possible.  

Background  

[3]  Cost Low is a supermarket operator retailing a wide range of household 20  

commercial goods. It alleges that such goods are being imported by others into 
Tonga as household goods, personal effects and the like; the Minister is failing to 
ascertain their proper value; in the result, he is failing to assess the duty properly 
payable. The importers or consignees are then selling the goods at markets at an 

unfair advantage over Cost Low and other importers who pay full duty.  

[4]  In judicial review proceedings, Cost Low claims that the Minister has failed 

to discharge his statutory duty to assess the duty payable by importers of household 
commercial goods. It seeks a declaration that the Minister has failed to assess and 
collect the proper value of duty payable and an order for mandamus to require him 

to lawfully discharge his statutory duty.  30  

[5]  The Minister denies that he is in breach of his statutory obligations.  
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[6]  By memorandum of 29 July 2019, counsel for Cost Low sought orders that 

the Minister discover "every document" relating to 12 freight manifests dated 
between 17 February 2017 and 5 July 2018. The freight manifests had been 
identified in an affidavit by Charlotte Tu'l'ile'ila, a shareholder and director of Cost 
Low. She is also a shareholder and director of Polynesia Shipping Agency Limited 

(PSA), a shipping agent in Tonga. In that capacity she was able to access the freight 
manifests for ships for which PSA acts as agent. Each manifest includes particulars 
of consignments of household goods and personal effects shipped to Tonga on the 

named vessel.  

[7]  On 30 September 2019, Justice Niu made orders that both parties file 10  

discovery by 28 October 2019, produce documents by 25 November 2019 and that 

the trial would take place on 12 and 13 December 2019.  

[8]  The Minister's list of documents, filed on 5 December 2010, contained only 

three documents. Two were standard operating procedures and the other a checklist 

for documents of each importation.  

[9]  On 9 December 2019, counsel for Cost Low applied for an order in terms 
of a draft attached that the Minister comply with the order made on 30 September 

and for the time for compliance with the order to be extended. The application was 
supported by an affidavit by the general manager of PSA. Counsel filed a supporting 

memorandum the following day.  20  

[10]  The order was made on 11 December. It was made on the papers 
substantially in terms of the draft order. The Minister was given no opportunity to 
be heard. The application and supporting affidavit itself was not served on the 

Minister until 10 December.  

[11]  The class of documents covered by the order was more extensive than 

originally sought. In addition to documents relating to the importations identified in 
the 12 freight manifests, it included documents in relation to all goods imported since 

July 2018 as described in D5 manifests.1   

Grounds of appeal  

 
1 The term 'D5 manifests' is an abbreviation of the heading on the prescribed form 
which reads (D5) Bill of Lading 
Freight Manifest. 
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[12]  In his Notice of Appeal, the Minister complains of the denial of his right to 

be heard but the focus of the appeal is on the issue of confidentiality. The Minister 
says discovery of the documents in question is prohibited by s125 of the Act and on 
equitable principles, relying for that purpose on Friendly Islands Satellite 
Communications Limited (trading as Tongasat) v Pohiva and Ors  [2015] TOCA 14; 

AC 14 of 2015.  

[13]  Section 125 provides:  

"125 Confidentiality  

(1)  A Customs officer shall not communicate or allow to be 
communicated, any information obtained under the Customs laws, to any 10  

person not legally entitled to such information.  

(2)  Any person who contravenes this section commits an offence and 

shall be liable upon conviction to a fine not exceeding $100,000 or to 

imprisonment for a term not exceeding 10 years, or both.  

(3)  Nothing in this section shall prevent the disclosure of any 

document or information to –  

(a)  the Tax Tribunal or Supreme Court in relation to proceedings under 

this Act;  
(b)  any person in the service of Government where such disclosure is 

necessary for the performance of the person's official duties;  20  

(c)  the Auditor General or any person authorised by the Auditor General 
where such disclosure is necessary for the performance of official 
duties;  

(d)  the Governor of the National Reserve Bank of Tonga or any person 
authorised by the Governor where such disclosure is necessary for 
the performance of official duties;  

(e)  international customs agencies with which Customs has an 

agreement to the extent permitted under that agreement."  

For the purpose of subsection (1) Customs laws means the Customs Act 2007 (CAP 

26.03), Excise Tax Act 2007 (CAP 26.07) and the Act: section 2 of the Act.  30  

[14]  It is not in question that subsection (1) operates to prohibit disclosure of the 

documents the subject of the discovery order. The issue is whether subsection (3), 



46 Minister Of  Revenue and Customs  v  Cost Low Company 
Limited 

[2020] Tonga LR 

 

 

specifically subparagraph (a), applies to permit disclosure in this case. For Cost Low, 
Mr Edwards submits that it does as the documents relate to proceedings under the 
Act. The Minister contends that the documents do not fall within the exceptions 
made by s125(3). This part of the appeal, then, stands or falls on the question of 
whether the proceedings are under the Act. If they are, s125(1) does not apply to 

prevent disclosure. If they are not, s125(1) operates to bar discovery.  

[15]  Mr Edwards referred us to a number of authorities to support his argument. 

We find one to be of some assistance - Rowell v Pratt [1938) A.C. 101. It concerned 
a return made by a grower of potatoes to the United Kingdom Potato Marketing 
Board which, under the Agricultural Marketing Act 1931, was privileged from 10  

production in all legal proceedings except information coming within the proviso to 

s17(2), which provided that the section did not:  

"... apply to the disclosure of any information in so far as it is required to 

be disclosed for the purposes of legal proceedings (including arbitrations) 

under this Act or any scheme made thereunder ... "  

[16]  The appellant had sued for the price of potatoes he had delivered to the 
respondent. For the purpose of his defence, the respondent sought production of the 

return made by the appellant. The trial judge ruled the return to be privileged from 
production. There was a successful appeal to the Court of Appeal. On appeal from 
that decision, the House of Lords held that the trial judge had been right to uphold 20  

the claim of privilege. The proceedings were not legal proceedings "under the Act" 

and did not come within the proviso. Lord Wright said at p106:  

"The exception is limited by the superimposed limitation to legal 

proceedings under or in virtue of the Act. It is only within these narrow 
limits that the information may be disclosed. The present case seems to me 
to fall outside the precisely expressed limits of the proviso, and the proviso 
removes any doubt there might be whether the main prohibition applies to 

disclosure for the purposes of legal proceedings."  

[17]  The question here is the same. Are the proceedings "under this Act"? Mr 

Edwards argues they are because they question the lawfulness of the Minister's 30  

conduct and actions (proceedings) under the Customs legislation. He says s125(3), 
which was added by s24 of the Customs and Excise Management Amendment Act 
2012, was intended to overcome any restriction on Customs relying upon 
information contained in documents in criminal proceedings brought against 
importers. Further, it would enable Customs to defend judicial review proceedings 
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while, on the other hand, enabling an applicant in judicial review proceedings to 
effectually question the lawfulness of the Minister's conduct. Mr Edwards urges us 

to adopt a "common sense, purposive" interpretation of "proceedings under the Act".  

[18]  In the usual way, we see our task as requiring that we construe the words 
of s125(3)(a) in their plain, ordinary meaning having regard to the scheme and 

purpose of the Act as a whole. Beginning with s125 itself, we find a comprehensive 
prohibition on the communication of information obtained under the Customs laws 
other than to persons legally entitled to such information. The importance attaching 
to the prohibition is underlined by the severity of the penalties for contravention 
provided by subsection (2). In the circumstances it is not surprising that the 10  

departures from the prohibition permitted by subsection (3) are strictly delineated. 

All concern disclosure to public bodies or persons undertaking public duties for 
defined purposes. They show a clear intention to strictly confine any exceptio n to 

the general prohibition.  

[19]  A consideration of the Act as a whole shows that there are numerous 
provisions that require or could lead to proceedings in the Supreme Court or Tax 
Tribunal. Many of the prescribed offences carry sentences of $100,000 or 10 years 

imprisonment - see for example sections 92-106. A challenge to the sale of seized 
goods must be by legal proceedings: s112(3). The right of final appeal in relation to 

disputed duty is to the Tax Tribunal: s115.  20  

[20]  Proceedings in relation to such matters would clearly be proceedings under 
the Act and, in our view, it is to such proceedings that the exception in s125(3)(a) is 
directed. We do not accept that it encompasses proceedings such as the present 

which, although concerned with actions taken by customs officers pursuant to the 
Act, are not proceedings under the Act. The distinction is subtle but important as it 

was in Rowell v Pratt.  

[21]  The ability to challenge the exercise of statutory powers by way of judicial 
review arises under the general law. The proceedings are brought independently of 
the Act. They are not authorised by the Act. They do not seek a remedy under the 

Act. It simply cannot be said that they are brought under the Act.  30  

[22]  There is a further difficulty for Cost Low in seeking to brin g the 

proceedings within s125(1). In its Amended Statement of Claim, without identifying 
the particular provisions relied on, Cost Low alleges the Minister owes duties under 
both the Customs Act and the Act. But it would appear that the relevant statutory 
duties arise, not under the Act, but under the Customs Act. It is th e Customs Act 



48 Minister Of  Revenue and Customs  v  Cost Low Company 
Limited 

[2020] Tonga LR 

 

 

which confers the power on the Minister to impose Customs duty (section 3) and 
which requires importers to pay Customs duty (section 4). The value of imported 
goods for customs purposes is determined in accordance with the Customs Act not 
the Act: section 10 Customs Act. It is the alleged failure of the Minister to lawfully 
exercise powers under the Customs Act (delegated to customs officers under s4 of 

the Act) which is challenged in the proceedings. Proceedings under the Customs Act 
do not come within s125(3)(a). It follows that, even if the proceedings could be said 
to be proceedings under the statute imposing the duty, the documents will remain 

confidential.  

[23]  For these reasons we are satisfied that the Minister cannot be required to 10  

provide discovery in the terms ordered. It is unnecessary to consider the alternative 

ground Para 15. 6 for claiming confidentiality raised on behalf of the Minister. The 

statute controls the issue.  

[24]  It is also unnecessary to say much about the process issue. It is sufficient to 
say the orders should not have been made without giving the Minister an opportunity 
be heard. Cost Low had contended in its application that s125 did not apply. It was 

of crucial importance that the Minister have the opportunity to answer this.  

Result  

[25]  The appeal is allowed with costs to the appellant to be fixed, if necessary, 

by the Registrar. 20  
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Folau Koto and Jacinta Koto  v  Australia New Zealand Banking 

Group 

Court of Appeal 

Whitten, Lord Chief Justice, President, Blanchard J, Hansen J 

AC 11/2019 

27 March 2020 

Civil Procedure – service of process is effective anywhere in the 

Kingdom even if there are irregularities (place of service) 

The appellants sought to set aside judgment by default claiming they were not served 
properly (they claimed, service at place of work and at wrongly described place of 10  

residence, respectively).   

HELD even if there were irregularities in proving place of service, service anywhere 

in the Kingdom is sufficient and was within the rules. 

Counsel for the Appellants:   Mr. D. Corbett  

Counsel for the Respondent:   Mrs. D.E. Stephenson  

 

J U D G M E N T  O F  T H E  C O U R T   

Introduction  

[1]  The appellants applied unsuccessfully to set aside a default judgment 
entered against them on 13 May 2009 for $70, 702.80 (plus interest) on a housing 20  

loan and the sum of $19,893.78 (plus interest) on a personal loan. They appeal 

against the judgment of Niu J refusing their application.  

Background  

[2]  The appellants are husband and wife. In 2005 they obtained a housing loan 

of $65,000 and a personal loan of $10,000 from the respondent. The housing loan 
was to repay an existing loan of $45,000 to another bank and to fund improvements 
to their home. Later in 2005, a further personal loan of $6,500 was approved, 
increased by $10,000 in January 2017. Proceedings were issued and judgment by 

default obtained after defaults began in 2008.  
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[3]  The application to set aside the Judgment was made on 2 August 2019. It 

was supported by an affidavit by the first appellant in which he claimed that, by four 
payments in September and October 2005, the respondent had "by fraud" increased 
the amount of the housing loan by $20,000. He said he and his wife "could not" file 
a defence to the proceedings against them as there was no personal service on them 

and they were "shocked" to be advised that judgment had been entered against them.  

[4]  In opposing the application, the respondent filed an affidavit by 'Ana Fono, 

a bank officer, who explained that the $20,000 was for house renovations that was 
drawn down by way of four payments made in September and October 2005. She 
said at no time did the appellant question the loan arrangements or balances owed. 10  

She explained that after judgment was entered there were discussions with the 

appellants and the respondent agreed to accept repayments at a reduced level. She 

chronicled the following further actions in relation to the indebtedness:  

In 2012, after further defaults, the appellants unsuccessfully attempted to stay 
execution of the Judgment. A writ of distress issued in 2013. The appellants issued 
civil proceedings against the respondent for damages in 2014. These were not 

pursued.  

A foreclosure notice was served on 28 March 2019 and, after the expiration of 14 

days, the respondent took possession of the appellants' property. On inspection the 
respondent discovered the property had been rented for 13 years. The rent had been 20  

paid to the appellants. Decision appealed from  

[5]  The application was made pursuant to Order 14 Rule 4 of the Supreme 

Court Rules 2007 which reads as follows:  

"(1)  A judgment entered under rule 1 maybe set aside if the defendant 

satisfies the Court that:  

(a)  there was good reason for the failure to file a defence in time;  
(b)  there is an arguable defence; and  
(c)  the plaintiff will not suffer irreparable injury if the judgment is set 

aside.  

(2)  Application notice under paragraph (1) shall be supported by an 30  

affidavit."  
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[6]  Before Niu J, the appellants contended they had not filed a defence because 

they had not been properly served, the first appellant because he was served at his 
place of work instead of his place of residence, the second appellant because the 
certificate of service stated that she was served at her residence in Houmakelikao 

when her residence was in Fangaloto.  

[7]  Niu J held there was no irregularity in the mode of service. He said service 

is validly effected if it takes place anywhere in the Kingdom. He was not satisfied 

there was good reason for the appellants' failure to file a defence in time.  

[8]  After reviewing the affidavit evidence, the Judge rejected the appellants' 
claim that they did not receive the additional $20,000. Among other things, he noted 10  

that the appellants had carried out the kitchen renovations which the additional sum 

was borrowed to fund.  

[9]  Finally, the Judge found the appellants had "no justifiable reason" for 

making the application 10 years after judgment was entered against them. He 
dismissed the application with the appellants to pay costs on a solicitor and client 

basis. Grounds for appeal  

[10]  The appellants challenge the Judge's findings in relation to their reasons for 

failing to file a defence in time and whether they have an arguable defence. They 
continue to maintain that they were not properly served and that they did not receive 

the additional $20,000.  20  

Discussion  

[11]  In this Court, Mr Corbett continued to maintain that the appellants had not 
been served as required by law. He also submitted that the process server was not 

authorised to serve documents under the Supreme Court Rules.  

[12]  The contention that service was not effectual because the first appellant was 

served at work and the second appellant's place of residence incorrectly described in 
the certificate of service was rightly rejected by the Judge. As he said, service is 

validly effected if it occurs in the Kingdom. The precise locality is irrelevant.  

[13]  The process server provided a certificate of service in accordance with the 

Rules. The certificate complied with Order 11 Rule 4. There is no requirement that 30  

a process server disclose the capacity in which he acted. When the appellants 
disputed service when seeking a stay of execution, the process server swore an 
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affidavit confirming that he was employed as a service agent. He was plainly 
authorised to serve documents pursuant to Order 11 Rule 3(2). The application for a 

stay was dismissed. The decision was not appealed.  

[14]  The evidence establishes that the appellants were personally served in 
accordance with the Rules. The Judge was right to find they had no good reason not 

to file a defence to the proceedings.  

[15]  The evidence that the appellants received the additional $20,000 is 

overwhelming. The affidavit by Ms Fono provides compelling evidence in the form 
of bank records that the funds were credited to the appellants' account and withdrawn 
by them. Their claim not to have received the money and of fraud on the part of the 10  

respondent cannot stand against Ms Fono's evidence. It is also inconsistent with their 

actions at the time. When the increased personal loans were arranged in 2005 and 
2007, they signed letters which acknowledged the balance of the housing loan which 
included the $20,000. After judgment was entered, they had discussions with the 
respondent that led to repayment of the personal loan and a restructuring of the 
housing loan to reduce the amount of weekly repayments. The appellants signed the 
letter of variation. Later, in 2013, their counsel did not question the amount of the 

judgment or raise concerns about the advance of $20,000. Their counsel signed a 
joint memorandum agreeing to the issue of a Writ of Distress for the amount of the 

judgment plus interest and costs.  20  

[16]  The appellants did not pursue their civil claim which alleged fraud against 
the respondent. They did not take any steps to set aside the judgment until the 

respondent acted to enforce its mortgage.  

[17]  Like the Judge, we are satisfied that there is no arguable defence to the 

claim. The appellants' application to set aside the judgment was without merit and 

the Judge was clearly right to dismiss it.  

Result  

[18]  The appeal is dismissed with the appellants to pay costs to be fixed by the 

Registrar. 
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Malia Kolokiloloma Fanua  v  Rex 

Court of Appeal 

Whitten, Lord Chief Justice, President, Blanchard J, Hansen J 

AC 8/2019 

24 March 2020 

Evidence - how electronic evidence (computer printouts etc) are to 

be accepted as evidence  

Civil Procedure- Judge’s duty to provide reasons on a crucial 

ruling, and deal with an objection when it arose 

Police School results from Fiji were altered and misrepresented by a Tongan student 10  

and she was convicted of forgery. The question on appeal was whether the Fiji 

computer records were properly admitted in evidence. 

The different approaches to computer evidence in civil and criminal cases were 

discussed. A Judge’s duty to provide reasons on a crucial ruling was discussed. 

Cases considered 

R v Connell [1985] 2 NZLR 233 (CA) 
Public Service Board of New South Wales v Osmond (1996) 159 CLR 
656 at 666-7 

Garton v Hunter [1991] 1 All ER 451 at 453 

Statutes considered 20  

Evidence Act, s. 54C to 54F, s. 54A, s. 165  

Counsel: for the Appellant  Mr S. Tu'utafaiva  

Counsel for the Respondent   Mr J. Lutui 

 

J U D G M E N T  O F  T H E  C O U R T  

Introduction  

[1]  On 26 June 2019, after a trial by judge alone, the appellant was found guilty 

of four counts of forgery and two counts of knowingly dealing with forged 
documents. She was sentenced to 3 years on the forgery counts and six months for 
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using a forged document to be served concurrently. All sentences were suspended 

for two years on conditions including that she perform 60 hours community service, 

which, as at the date of the hearing of this appeal, has been completed.  

[2]  The Appellant appealed against her conviction on, what was in essence, a 
single ground concerning the alleged wrongful admission of computer records by 

reference to sections 54C to F of the Evidence Act ("the Act").  

[3]  At the end of his oral submissions, counsel for the Appellant indicated a 

wish to withdraw the appeal. For the reasons which follow, we consider counsel was, 

with respect, correct to do so. The appeal is accordingly dismissed.  

Facts  10  

[4]  The appellant was a member of the Tonga police force. Since 2005, she had 
been undertaking a Bachelor of Arts degree at the Tonga campus of the University 
of the South Pacific ("USP") majoring in Pacific policies as well as other policing 

courses. She was receiving funding from the Australia and New Zealand aid program 

for those courses up to and including the first semester of 2017.  

[5]  In July 2017, she applied for further funding for the second semester. The 
application for funding was in the form of a promissory note by which she agreed to 
provide her tertiary education results and also acknowledged certain repayment 

obligations to the program if she failed any course.  

[6]  To the promissory note, the Appellant attached, relevantly, a copy of her 20  

previous semester's exam results in the form of printouts from USP records (exhibit 
A-3). That printout showed that for the subject Legal Ethics, she achieved a B+, and 

for the subject Tourism in Less Developed Countries, she achieved a B.  

[7]  Earlier, in January 2017, the Appellant provided a similar notification of 
exam results for the second semester of 2016 which included grades for the subject 

Legislation of B + and for Court and Dispute Resolution, a grade of A.  

[8]  Hina Tufulele worked at the Ministry of Police. She received the documents 

submitted by the Appellant in July 2017. She gave evidence that when she was 
checking through the documents, she noticed the grades appeared to be emboldened 
and that they looked "like there was something that was done to that mark, there was 30  

a change." As a result, she contacted 'Ana Ve'ehala who was as an administrator of 

the USP campus in Tonga for confirmation of the results shown.  
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[9]  'Ana accessed the computer records from USP in Fiji. She described the 

computer database of student exam results as the "banner system". She explained 
that the exam results were entered by an IT officer in Fiji by the name of Paula Koli. 
'Ana gave evidence that she could only view those records from her computer 
terminal, but that each student had an individual identification number and username 
by which he or she could access their online account to print out their notifications 
of their exam results. She compared the grades shown on the computer system for 

all the subjects the Appellant had completed with those the Appellant had submitted 
to Hina and saw that they were inconsistent. She had that record of all results printed 
out. That document was tendered as exhibit E. It showed that for Legal Ethics, the 10  

Appellant achieved a 'C', not a 'B+'; and for Tourism in Less Developed Countries, 

she obtained a 'C', not a 'B'.  

[10]  'Ana advised Hina of the discrepancies. Hina was then directed by her 

superior officer to check previous exam results which the Appellant had submitted 
against the grades shown in exhibit E. That revealed that in the second semester of 
2016, the Appellant achieved only a 'C' for each of Legislation and Courts and 
Dispute Resolution (not 'B+' and 'A' respectively as submitted). The printout of 
USP's Notification of Exam Results for Semester 2 of 2016 was tendered as exhibit 

D.  

[11]  Hina informed 'Ana of this further discrepancy. 'Ana then contacted USP 20  

Fiji personnel office where the exam results were kept and asked the officer there to 
check their records. She referred to email exchanges with the Student Academic 
office and Paula Koli and also Timothy Tuivana who was manager of assessment at 

the University. She reported the matter to the University's discipline committee.  

[12]  The Crown case consisted of a comparison between the grades for the 

aforementioned subjects shown on the printouts submitted by the Appellant to those 

appearing on the USP computer printouts being exhibits D and E.  

[13]  Exhibits D and E were the subject of objection by Mr Tu'utafaiva. During 
Hina's evidence, the issue of the admissibility of the USP Fiji records was raised. Mr 
Tu'utafaiva referred the judge to 'procedures in the Evidence Act that must be 30  

complied with before those records can be admissible'. The Prosecutor told the judge 

that an affidavit from 'Ana, in respect of the computer records (presumably per s.54G 
of the Act), would be produced during her evidence. At the start of 'Ana's evidence, 
the Prosecution sought to tender an affidavit by her 'to establish the foundation of 
the authenticity and integrity of the electronic records' so that the printouts of those 
records could be used as the 'best evidence'. The judge refused and instead required 
'Ana to give the evidence directly. When Mr Tu'utafaiva objected to the tendering of 
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exhibit E, the judge noted his objection but appeared to have agreed that submissions 

would be made at the end of the trial with a ruling on the objection to be delivered 

as part of the verdict.  

[14]  The Appellant did not give or call evidence.  

[15]  In his written closing submissions, Counsel for the Appellant expanded 
upon his objection taken during the trial to the admissibility of the printouts. He 
submitted that exhibit D should be disregarded because there was no evidence to 

prove how it came into existence, and that in relation to exhibit E, there was no 
evidence to prove the matters required by sections 54C to F of the Evidence Act. As 
to the latter, counsel submitted that the presumption of integrity of the computer 10  

system provided by s.54E did not apply to the case. In support of the objections, Mr 
Tu'utafaiva described 'Ana's evidence as being that the "student exam results are fed 
into the database known as banner by ID [sic, presumably meant to be 'IT'] people 

in Fiji; that she had limited access to what was stored on the computer and no access 
to the Notification of Exam Results in exhibit D. He added that there was no evidence 

as to the date the records in exhibits D and E were put into the computer system.  

[16]  The Crown submitted below that 'Ana's evidence was sufficient for 

admissibility having regard to sections 54A, C, D and E of the Act.  

Decision below  

[17]  In his reasons for verdict, on the objection to exhibits D and E, the trial 20  

judge summarised 'Ana's evidence and then concluded that he was therefore satisfied 
that exhibit D was the original results which Fiji had printed out on 17 July 2017 and 
which 'Ana had identified. In relation to the requirements of sections 54C to F, his 

Honour again referred to 'Ana's evidence that:  

(a)  'The electronic record kept and used by the USP was such that nobody, 

except an authorised person, could access the exam results of the 
students, and that only the student whose results are concerned could 
access those results with a secret code only he/she alone has.  

(b)  Every student has a separate identification number by which all his or 
her results are classified and kept and which cannot be accessed by 30  

anyone except by him or her by using his or her secret code.  

(c)  The staff in Tonga (such as 'Ana Ve'ehala) may only access the 
transcript of academic record (unofficial) as in Exhibit E, but that the 
staff in Fiji alone could access the Notification of Exam Results as in 

Exhibit D.'  
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[18]  In overruling the objection, the trial judge recited the provisions of sections 

54C to F and, in respect of each, held that he was satisfied by the stated evidence:  

(a)  that the prosecution had proved the authenticity of the records (s.54C);  

(b)  of the integrity of the electronic records system by the which the USP 
exam results were kept (s.54D);  

(c)  that the form of the printouts had been manifestly and consistently 
acted on, relied upon and used as the record of the information 

recorded and stored on the printouts of the USP exam results 
(s.54D(2));  

(d)  there was no evidence to the contrary to rebut the integrity of the 10  

electronic records system (s.54E); and  
(e)  s.54F simply allowed evidence to be given of usage and practice 

which the USP adopted with regard to the electronic record of exam 

results.  

Appellant's submissions  

[19]  On this appeal, the Appellant repeated the objections made below and 
contended that the trial judge erred in law and fact by failing to exclude exhibits D 
and E on the grounds that the 'requirements' of ss.54C to F had not been met and that 
there was no evidence to prove how exhibit D came into existence. She elaborated 

on the grounds by submitting that:  20  

(a)  there was no evidence of how the records were kept;  

(b)  there was no evidence that the exhibits were genuine and not copies;  
(c)  the trial judge failed to make a finding in respect of s.54D(l) 

concerning the best evidence rule;  
(d)  there was no evidence to support his Honour's finding in respect of 

s.54D(2);  
(e)  the judge did not make a finding, and there was insufficient evidence 

to support any finding that the electronic records system was operating 
properly;  

(f)  there was no evidence to support the finding in respect of s.54E(2); 30  

and  

(g)  there was no evidence as to the standard, procedure, usage or practice 
on how the exhibits were recorded and preserved as 'required' by 

s.54F.  

Respondent's submissions  
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[20]  The Respondent contended, in summary, that:  

(a)  the verdict was reasonable and supported by evidence at trial;  

(b)  the Appellant never challenged or proffered 'an alternative narrative' 
in cross-examination or oral evidence for the trial judge to consider;  

(c)  in consequence, the trial judge was left with only the Crown evidence, 
which he was entitled to accept, and upon which, he was entitled to 

convict the Appellant.  

[21]  In defence of the trial judge's determination in this regard, the Respondent 
relied upon a statement by Cooke P. in R v Connell [1985] 2 NZLR 233 (CA) to 
effect that what a 'judge sitting alone delivers is intended to be a verdict' which 'need 10  

not be supported by elaborate reasons ... Careful consideration is an elementary need, 

not long exposition'.  

Analysis  

[22] By a different path of reasoning, which we will set out below, on what we 

consider to be the proper analysis of the statutory provisions in relation to evidence 
in the form of computer records, and the available evidence at trial, we consider the 

trial judge was correct to admit exhibits D and E.  

[23]  With that ratification, the ensuing findings of fact that led to the 
convictions, namely, that the Appellant had altered the USP records to effectively 

elevate her grades, are unassailable and indeed were not challenged on this appeal.  20  

Shortcomings in the judgment  

[24]  We wish to address a number of criticisms of the trial judge's approach and 

determination of this issue, some of which were implicit in the grounds of appeal.  

[25]  Turning firstly to a matter of procedure, the trial judge ought to have dealt 
with Mr Tu'utafaiva's objection when it was raised, not on verdict. In R v Minors; R 

v Harper [1989] 2 All ER 208 ("Minors"), the English Court of Appeal held that in 
deciding whether to admit a disputed computer record, the appropriate course for the 
trial judge to adopt was to hold a trial within a trial to determine whether the 
prosecution had established that the statutory requirements were satisfied according 

to the ordinary standard of criminal proof.  30  

[26]  One obvious reason for that edict is that forensic decisions by defence 

counsel, in terms of deciding whether to call evidence from the Accused or any other 
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witnesses may be affected by the trial judge's determination on the objection. Here, 

it is not known whether the decision of the Appellant not to give or call evidence 
was based in part or in whole on the hoped for success of the objection. Any 
assumption that after hearing all the evidence against the foundational backdrop of 
exhibits D and E, the trial judge would exclude those printouts, was risky at best. In 

any event, no such point was raised on the appeal.  

[27]  Another consideration is that the relevant provisions do not differentiate 

between civil and criminal proceedings. In a civil case, any issue as to the 
authenticity of any computer generated evidence is likely to be revealed, or at least 
alluded to, on the pleadings. However, in a criminal case, upon the entering of a plea 10  

of not guilty, the Prosecution is required to prove every element of the charge to the 
requisite standard. In the absence of any pre-trial indication or agreement as 
contemplated by s.54H, it may not be until cross-examination of the relevant Crown 

witness that the Prosecution learns whether authenticity is actively disputed. To that 
end, ideally, the affidavit procedure provided by s.54G is something which should 
be employed in advance of the trial, with the Accused then being asked whether 
he/she agrees that the matters in sections 54D to F have been established, or if not, 
whether the deponent will be required for cross-examination. If not, at least one of 
the evident purposes of s.54G will be fulfilled by not having to call a witness at trial 

to give evidence of the matters deposed to in the affidavit.  20  

[28]  We note here that the trial judge did not permit the Prosecution to rely upon 

an affidavit which had been prepared for 'Ana to prove those matters. As we mention 
below, that was probably appropriate, not simply because 'Ana was giving viva voce 
evidence at the trial, but because she was not the right witness to directly prove those 

matters.  

[29]  A second issue is the sufficiency of the trial judge's reasons in overruling 

the objection. The giving of reasons is a normal but not a universal incident of the 
judicial process. There are some cases, or kinds of cases, where they need not be 
given.2 The duty to give reasons does not arise only where there is a right of appeal 
against the decision; the foundation of the duty is the principle that justice must not 30  

only be done but must be seen to be done.3 For example, many questions concerning 

 
2 Public Service Board of New South Wales v Osmond (1996) 159 CLR 656 at 666 -
7. 
3 Soulemeis v Dudley (Holdings) Pty Ltd (1987) 10 NSWLR 247. 
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the admissibility of evidence may require nothing more than a ruling.4 It all depends 

on the importance of the point involved and its likely effect on the outcome of the 
case. But when the decision constitutes what is in fact or in substance a final order, 
the case must be exceptional for a judge not to have a duty to state reasons.5 Such a 
statement is desirable for the information of the patties, and in order to afford 

assistance to the Court of Appeal in the event of there being an appeal.6  

[30]  For our part, while the principle in Connell, that not every matter to which 

the judge has regard need be the subject of elaborate reasons, may be readily 
accepted in appropriate cases, the present was not such a case. Here, the 
determination of the objections went to the heart of the Prosecution's case. That 10  

therefore required exposure of the reasoning process by which the judge arrived at 
each of his conclusions on the provisions of the Act he was asked to consider. 
Therefore, the blanket reliance on the summary of 'Ana's evidence, alone, was in our 

view not sufficient to properly explain any analysis of those provisions. Again, 

however, as this issue was not raised on this appeal, we dwell on it no further.  

Consideration of the relevant provisions of the Evidence Act  

[31]  We turn then to the relevant provisions of the Evidence Act the subject of 

the Appellant's objection and appeal.  

[32]  In Minors, Steyn J explained the rationale for the then English legislation 

as:  20  

"The law of evidence must be adapted to the realities of contemporary 

business practice. Mainframe computers, minicomputers and 
microcomputers play a pervasive role in our society. Often the only record 
of a transaction, which nobody can be expected to remember, will be in the 
memory of a computer. The versatility, power and frequency of use of 

computers will increase. If computer output cannot relatively readily be 
used as evidence in criminal cases, much crime (and notably offences 
involving dishonesty) will in practice be immune from prosecution. On the 

 
4 In New South Wales, common law judges have long held that they are not 
obliged to hear argument on the admissibility of every question of evidence let 
alone give reasons. 
5 Ahmed v Russell Kennedy [2003] VSC 25 referring to Brillingham v Williams 
[1932] VLR 237. 
6 Donovan v Edwards [ 1922] VLR 87. 
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other hand, computers are not infallible. They do occasionally malfunction. 

Software systems often have 'bugs'. Unauthorised alteration of information 
stored on a computer is possible. The phenomenon of a 'virus' attacking 
computer systems is also well established. Realistically, therefore, 
computers must be regarded as imperfect devices. The legislature no doubt 
had in mind such countervailing considerations when it enacted ss 68 and 
69 of the Police and Criminal Evidence Act 1984. At first glance these two 

sections of the Act do not appear to be of undue complexity. But in two 
criminal appeals which we recently heard, it became obvious that in each 
case prosecuting counsel, defence counsel and the judge fundamentally 10  

misunderstood the meaning of these statutory provisions in their 
application to the admissibility of computer printouts. It is our impression 
that this misunderstanding may not be restricted to those who were involved 

in the two appeals before us. There is also very little authority on the 
interpretation of ss 68 and 69. It may therefore be helpful if we set out our 
understanding of the meaning of these sections, and the procedure to be 
adopted in applying them, not exhaustively but in broad outline, before  we 

turn to the particular facts of the two appeals.” 

[33]  Section 68 of the UK legislation prescribed the requirements for 

admissibility of documentary records in criminal proceedings and s.69 governed 20  

admissibility of evidence from computer records in criminal proceedings. Section 
69 (and related provisions) was repealed in 1999. Since then, there are no specific 
requirements in the UK relating to the presentation of computer-generated evidence 
in criminal proceedings.7 That may well be a reflection of what has become the 
ubiquitous nature of modem electronic information creation, storage and 

communication. The overwhelming proportion of cases where no issue arises as to 
the (actual or presumed) accuracy or reliability of information presented by 
computers has, in practice, probably rendered inutile the automatic need for lengthy 
and expensive demonstrations of authenticity and reliability of electronic records in 

legal proceedings.  30  

[34]  Similar positions have been adopted in Australia and New Zealand where 

any issues concerning admissibility of documents as evidence of electronic records 
have been subsumed into the general rules of evidence relating to documents and 

exceptions to hearsay.   

[35]  Strictly speaking, documentary records of transactions or events are a 
species of hearsay, which are not admissible unless they come within the scope of a 

 
7 Halsbury's Laws of England, Volume 57 (2018), chapter 735. 
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common law or statutory exception to the hearsay rule. However, as noted in Minors, 

to the extent a computer is merely used to perform functions of calculation, no 
question of hearsay is involved as such calculations probably do not constitute 
evidence in any strict sense of the word.8 Further, their Honours considered whether 
computer print-outs may sometimes be admissible as real or original evidence. They 
concurred with the view expressed by Professor J C Smith 9 that where a computer 
operator, by hitting the appropriate keys, credits an account, the printout provides 

the thing done because it was the thing done or, at least, a copy of the thing done, in 
which case, no hearsay is involved. However, it will still be necessary in such a case, 
in the absence of agreement on the point, to prove the provenance of the computer 10  

printout.  

[36]  The relevant provisions of the Evidence Act in this case were inserted in 
2003. They are broadly consistent with the modern approaches in the jurisdictions 

referred to above albeit with the retention of what might be regarded as certain 

intermediate guidelines or safeguards.  

[37]  In the case of a computer record, the best or direct evidence is from the 
person who originally entered the data or information into the computer. As 
computers have been invented to, among other things, store and reproduce vast 
amounts of information over long periods of time, the modern law on evidence 

recognises the reality that most people who entered particular data years ago are 20  

unlikely to have any firsthand recollection of doing so. Therefore, secondary 
evidence of the information, in the form of printouts, may be admissible subject to 
the statutory requirements pertaining to hearsay in documents generally and any 

specific provisions concerning electronic records.  

[38]  The provisions under consideration here reside within Part II of the Act and 

presumptions as to documents. We observe at the outset that none of the said 
provisions expressly regulate the admissibility of electronic records in mandatory 
and/or proscriptive terms. In other words, they do not expressly provide that if they 
are not met, a computer printout will be inadmissible. They do not need to. As noted 
above, the starting point in a case such as the present, is that the content of the 30  

printouts was hearsay under s.88. Their admissibility primarily depended on whether 

any of the exceptions in s.89 applied. In our view, for the reasons which follow, 

sections 54A to G of the Act operate as aids in that determination.  

 
8 R v Wood (1983) 76 Cr App R 23; Sophocleous v Ringer [1988] RTR 52. 
9 In his note on R v Ewing [1983] Crim LR 4 72, and his earlier article 'The 
Admissibility of Statements by a Computer' [1981] Crim LR 387. 
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Section 54A and B  

[39]  The Appellant's submissions below and on this appeal, and the trial judge's 

determination, identified s.54C of the Evidence Act as the starting point in 

determining whether the computer printouts ought be admitted into evidence.  

[40]  In fact, the correct starting point, in our view, is s.54A, which provides:  

General admissibility  

Nothing in the rules of evidence shall apply to deny the admissibility of an 

electronic record in evidence on the ground that it is an electronic record.  

[41]  Section 2 defines "electronic record" to include a printout of data recorded 

or stored in or by a computer system or other similar device.  10  

[42]  Section 54B permits a court to have regard to evidence adduced under 
section 54A in applying any law relating to the admissibility of records. Such laws 
include the relevant provisions of Part III concerning documentary evidence and the 

hearsay exceptions relating to statements in documents in Part IV.  

[43]  Immediately then, one sees that the legislative intent is that, assuming 

relevance, once a document is proven, through admissible evidence, to be an 
'electronic record' (here, a computer printout), that document will not be rendered 
inadmissible simply because (here) it is a computer printout. This is an important 
adjunct to the aforementioned Parts of the Act concerning documentary evidence, 

and in particular, the exceptions to the hearsay exclusion which are referred to 20  

further below.  

Section 54C  

[44]  Section 54C provides:  

Authentication  

The person seeking to introduce an electronic record in any legal 

proceeding has the burden of proving its authenticity by evidence capable 
of supporting a finding that the electronic record is what the person claims 

it to be.  
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[45]  In determining then whether a party seeking to rely on a document has 

satisfied its evidentiary burden of establishing that the document is an electronic 
record for the purposes of s.54A, s.54C requires proof of authenticity. If that 
evidence is insufficient for a Court to be satisfied that a document is an authentic 

electronic record, it may be excluded as inadmissible.  

[46]  In the context of electronic records, authenticity has two aspects.  

[47]  The first aspect is the requirement that a printout is what it claims to be, 

namely, a document produced by a computer system containing information stored 
in that system. In the instant case, 'Ana's unchallenged evidence was capable of 
supporting a finding that exhibits D and E were printouts of the USP's electronic 10  

records of the Appellant's grades which the Prosecution claimed them to be.  

[48]  The second aspect of authenticity concerns the accuracy or reliability of the 
information contained on the printout as being a faithful (or authentic) reproduction 

of the information or data originally entered and stored in the computer. Prima facie, 
where that information is adduced by other than the author of it, it will be hearsay. 
Therefore, the enquiry turns to the hearsay exceptions in s.89. As stated, in our view, 
sections 54D to G do no more than provide the means by which that enquiry may be 

satisfied.  

[49]  Strictly speaking, insofar as the Prosecution relied on the contents of the 

printouts adduced by 'Ana as evidence of the truth of the grades stated in them, they 20  

were hearsay under s.88. The point was neither taken nor considered below. In any 
event, had it been, it would have been answered by one or more of the following 
exceptions provided by s.89. Pursuant to subsection (e), the grades on the exhibits 
disproved any state of mind of the Appellant that the grades she had submitted were 
genuine. Alternatively, pursuant to subsection (n), the grades in the printouts 

recorded in the USP banner system were admissible as evidence of those facts as 
they had been compiled as part of USP's business records from information supplied 
(directly or indirectly) by persons who had, or could reasonably be supposed to have 
had, personal knowledge of the matters dealt with in the information supplied. In 
this case, as 'Ana testified, that was most likely Paula Koli or whomever else from 30  

USP Fiji's IT department was responsible for entering the grades into the system. 

For the purpose of the proviso to this hearsay exception, such a person was 'beyond 
the seas' and/or could not reasonably be expected (having regard to the time which 
had elapsed since he supplied the information and to all the circumstances) to have 
any recollection of entering the Appellant's particular grades into the USP system. 
Further, the Court could draw a reasonable inference from the form or content of the 
exhibits that they were USP exam result records. Beyond that, the subsection 
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provides for determinations as to the weight to be attached to such documents as 

being a product of having regard to all the circumstances from which any inference 
can reasonably be drawn as to the accuracy or otherwise of the statement, whether 
or not the person who supplied the information recorded in the statement did so 
contemporaneously with the occurrence or existence of the facts stated, and whether 
or not that person or any person concerned with making or keeping the record 
containing the statement, had any incentive to conceal or misrepresent the facts. All 

of those considerations were in favour of accepting 'Ana's evidence in this regard 

and admitting the exhibits into evidence.  

Section 54D  10  

[50]  Section 54D provides:  

Best evidence rule  

(1)  In any legal proceeding, where the best evidence rule is applicable 

in respect of electronic record, the rule is satisfied on proof of the integrity 
of the electronic records system in or by which the data was recorded or 

stored.  

(2)  In any legal proceeding, where an electronic record in the form of 
printout has been manifestly or consistently acted on, relied upon, or used 
as the record of the information recorded or stored on the printout, the 

printout is the record for the purposes of the best evidence rule.  20  

[51]  The Appellant's submissions below and on appeal did not descend to detail 

on whether the trial was a proceeding where the best evidence rule was applicable, 
or even, for the purposes of the section, what any such proceeding might be. The 
trial judge did not advert to the issue at all. Whatever may have been intended by the 
legislature, as Lord Denning MR held in Garton v Hunter [1991] 1 All ER 451 at 

453:10  

" ... Nowadays, we do not confine ourselves to the best evidence. We must 

admit all relevant evidence. The goodness or the badness of it goes only to 

weight."  

[52]  Be that as it may, subsection (1) directs attention to proof of integrity of the 30  

electronic records system. In this case, there was no direct evidence of integrity of 

 
10 Applied recently in Rex v Fonua [2017) TOSC 33. 
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the banner system at the relevant time. However, as will be seen shortly, s.54E 

presumes that integrity in the circumstances set out therein.  

[53]  Subsection (2) does little more than define the circumstances in which a 

printout will be regarded as the best evidence. One can easily see the sense in it, for 
if the best evidence rule was to be strictly applied to evidence stored in a computer, 
the patty seeking to rely on that evidence would arguably have to bring the computer 
into court and display the information on the computer screen. As a matter of obvious 

practicality, the legislature has attempted to make clear that printouts of such 
information may be regarded as the best evidence of that data or information. The 
words "has been manifestly or consistently acted on, relied upon, or used as the 10  

record of the information" could hardly be wider in conveying that intent. Here, the 
printouts had been used as a record of the Appellant's grades. They were the best 
evidence of that information. We note also that the notification of exam results 

submitted by the Appellant with her Promissory Note (adduced, without objection, 

by the Prosecution as exhibit A3) was in precisely the same form as exhibit D.  

Section 54E  

[54]  Section 54E provides:  

Presumption of integrity  

In the absence of evidence to the contrary, the integrity of the electronic 

records system in which an electronic record is recorded or stored is 20  

presumed in any legal proceeding –  

(a)  where evidence is adduced that supports a finding that at all material 
times the computer system or other similar device was operating 
properly, or if not, that in any respect in which it was not operating 
properly or out of operation, the integrity of the record was not 

affected by such circumstances, and there are no other reasonable 
grounds to doubt the integrity of the record;  

(b)  where it is established that the electronic record was recorded or stored 
by a party to the proceedings who is adverse in interest to the party 
seeking to introduce it; or  30  

(c)  where it is established that the electronic record was recorded or stored 

in the usual and ordinary course of business by a person who is not a 
party to the proceedings and who did not record or store it under the 

control of the party seeking to introduce the record.  
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[55] Here, there was no evidence to attract the operation of subsections (a) or 
(b). However, 'Ana's evidence, to which no objection was taken, as to the usual 
procedure by which exam results were recorded and stored in the banner system at 
USP Fiji did meet the requirements of subsection (c). As she described it, that 
procedure was part of the usual and ordinary course of business of USP. The IT 
person she specified was not a party to the proceeding and he did not record or store 

the grades under the control of the Crown.  

[56]  As the Appellant did not adduce any evidence to the contrary, nor did cross-

examination challenge let alone damage 'Ana's evidence in this regard, the trial judge 
was entitled to find that the proof of integrity of USP's electronic records system 10  

referred to in s.54D(l) was satisfied by establishing the presumption of integrity 

provided by s.54E.  

Section 54F  

[57]  Section 54F provides:  

Standards  

For the purpose of determination under any rule or law whether an 
electronic record is admissible, evidence may be presented in respect of 
any standard, procedure, usage or practice on how electronic records are 
to be recorded or preserved, having regard to the type of business that used, 

recorded or preserved the electronic record and the nature and purpose of 20  

the electronic record.  

[58]  Suffice to say, s.54F is facilitative only and does not add another layer of 
requirement for admissibility. Where the presumption of integrity is not available 
under s.54E, and a party wishes to prove integrity for the purposes of s.54C and/or 
54D(1), s.54F does no more than provide examples of the ways in which that 

integrity might be established. Further consideration of it in this case did not arise 

given the finding available on s.54E above.  

Section 165  

59.  For completeness, we conclude our analysis with section 165 which 

provides:  30  

Decisions not to be reversed on sole ground of improper admission or 

rejection of evidence  
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The improper admission or rejection of evidence shall not be ground of 

itself for a new trial or reversal of any decision in any case if it appears to 
the Court before which the objection is raised that independently of the 
evidence objected to and admitted there was sufficient evidence to justify 
the decision or that if the rejected evidence had been received it ought not 

to have altered the decision.  

[60]  As noted above, the Appellant's case here was based on the sole ground of 

the alleged improper admission of exhibits D and E. Even if our analysis of the 
provisions the subject of the appeal above might be considered incorrect, in our view, 

s.165 would nonetheless prevent the setting aside or reversal of the verdict.  10  

[61]  Putting aside the documentary evidence in exhibits D and E, there was other 
independent evidence, to which no objection was taken, and which, collectively, was 

sufficient to support the trial judge's decision:  

(a)  Hina's evidence of the relevant grades on the record submitted by the 

Appellant appearing emboldened as if they had been altered;  
(b)  'Ana's evidence of the inconsistencies in the grades on her computer 

screen compared to that submitted by the Appellant (although her 
evidence as to the information displayed on her computer of the 
records in USP Fiji may still have required a similar analysis to that 

undertaken above to assess reliability and therefore weight);  20  

(c)  that the Appellant was the only person, other than USP Fiji, who could 
access her own personal academic records and print them out;  

(d)  as the judge found, the Appellant was the only person with the interest 
or motive to elevate her grades to ensure continued funding for her 
studies and avoid the promise of having to repay course fees for any 

subjects she actually failed; and  
(e)  conversely, USP had no interest or benefit in displaying through 'Ana's 

computer terminal, grades which were lower than those submitted by 
the Appellant, if they were not in fact the actual grades achieved by 

the Appellant.  30  

[62]  We would reject the Respondent's submission that the Appellant's decision 
not to adduce evidence, thereby not providing an alternative explanation or 
'narrative', was a valid basis for the trial judge to accept the evidence that was called 
by the Prosecution, for to do so would be tantamount to reversing the onus and 
undermining the presumption of innocence. However, once a prima facie case had 
been established, even on only the independent evidence outlined above, the absence 
of any explanation by the Appellant for the discrepancies in the grades, consistent 
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with her innocence, meant that the judge's verdict was, in our view, reasonable and 

supported by the evidence.  
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Rotomould  v  Meidecc and Reddy 

Supreme Court  

Whitten, Lord Chief Justice 

CV 52/2020 

24 December 2020 

JUDICIAL REVIEW – what government decisions can be reviewed; 
what is required to establish a case sufficient on its face to gain 

leave to bring action  

CIVIL PROCEDURE – when interested party should be joined in an 

action 10  

An unsuccessful tenderer for a government contract to buy water tanks seeks judicial 

review of the decision to award the tender to another supplier. 

HELD  

1. The Court must be satisfied that there is an arguable case for review. The 
burden upon the applicant in that regard is not onerous. No in -depth 
analysis by the Court is required. If, on a quick perusal of the material then 
available, the Court thinks that it discloses what might on further 

consideration turn out to be an arguable case then leave to proceed should 

be granted. 

2. If the information the decision-maker acted upon was clearly incorrect, or 20  

where there is a 'misunderstanding or ignorance' of an established and 
relevant fact, the decision may be susceptible to being set aside when those 

conclusions are so clearly insupportable as to amount to an error of law 

3. In principle, all exercises of public power are reviewable, whether the 

relevant power is derived from statute, prerogative or any other source. 
However, the courts acknowledge limits, which are reflected primarily in 
the notions that the case must involve the exercise of a public power, that 
even if the court has jurisdiction, the exercise of power must be one that is 

appropriate for review and that relief is, in any event, discretionary  
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4. The process by which a public body determines how to award a contract 

following a tendering exercise will not ordinarily be subject to judicial 

review. 

5. On the facts it was arguable that the case is justiciable and leave to apply 

for Judicial Review was granted. 

Cases considered 

Woolworths New Zealand Ltd v Alcohol Regulatory and Licensing 
Authority [2020 J NZHC 971 (re joinder of interested party)  
Minister of Education v Deluxe Molar Services (1972) Ltd [1990] 1 

NZLR 27 (CA) at 34(re joinder of interested party) 10  

Touliki Trading Ltd v Fakafanua [1995] Tonga LR 8 
Pekipaki v Fifita [2018] TOCA 19 
Kautoke v Public Service Commission [2019] TLR 33 
Public Service Association (PSA) v Government of Tonga [2016) 
TOSC 34 

Mercury Energy Ltd v Electricity Corporation of New Zealand Ltd 
[1994] 2 NZLR 385 
Lab Tests Auckland Ltd v Auckland District Health Board [2009] 1 
NZLR 776 

Ririnui v Landcorp Farming Ltd [2016] 1 NZLR 1056 20  

Counsel for the Plaintiff   Mr W.C. Edwards SC  

Counsel for the Defendant   Ms. Akau'ola  

Counsel for the interested third party   Mrs. Ebrahim  

 

R U L I N G  

Introduction 

[1]  The plaintiff ("Rotomould") seeks leave, pursuant to order 39 of the 
Supreme Court Rules, to apply for judicial review of a decision by the defendant 
Ministry ("MEIDECC") on 14 September 2020, after a tender process for the supply 

1500 water tanks, to award the contract to the interested third -party ("M&J").11   30  

 
11 Whose joinder is necessary: Woolworths New Zealand Ltd v Alcohol Regulatory 
and Licensing Authority [2020 J NZHC 971 referring to Minister of Education v 
Deluxe Molar Services (1972) Ltd [1990] 1 NZLR 27 (CA) at 34. 
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[2]  The grounds for the application may be summarised as follows:  

(a)  MEIDECC made the decision in its role as a public body which 

affected the rights of Rotomould;  
(b)  the decision was contrary to, and ultra vires, the terms, conditions and 

requirements of the standard bidding documents;  
(c)  MEIDECC failed to take into account the relevant fact that M&J is 

not certified in accordance with the certification requirements 

specified in the standard bidding documents;  
(d)  the officer of MEIDECC responsible for deciding the technical 

requirements of the bids acted in bad faith by refusing to take into 10  

consideration evidence supplied by Rotomould that M&J was not 
properly certified; and  

(e)  MEIDECC took into account irrelevant considerations by denying 

Rotomould's bid on technical grounds which were not part of the bid 
requirements and which lacked substance or foundation and thereby 

displayed a lack of impartiality and bad faith.  

Background  

[3]  The application is supported by the affidavit of John Raas Fonua, sworn 19 
November 2020. Mr Fonua is the branch manager of Rotomould. In summary, he 

deposed that:  20  

(a)  On 14 September 2020, the Chief Executive Officer of MEIDECC 

informed Rotomould that its bid had been unsuccessful and that the 
successful company, subject to negotiation outcomes, was M&J. The 
total price of the successful bid was TOP$2.7 million. The CEO noted 
that pursuant to the Public Procurement Regulations 2015, Rotomould 

could complain to the Head of the Contracting Entity within 10 days 
of the date of the letter.  

(b)  On 15 September 2020, Mr Fonua lodged a complaint against the 
decision. Rotomould sought a review of the outcome of the tender as 
it believed that the analysis of its bid had not been conducted fairly. 30  

He referred to the following requirements or specifications in the 

standard bidding documentation:  
(i)  Page 18, Requirements, provided: "The Contractor/Manufacturer 

shall provide a vertical, high-density polyethylene tanks and 
accessories in accordance with AES/NZ standards" and {in the 
fourth paragraph), "AS/NZS 4766 - You should only purchase 
polyethylene tanks from manufacturers independently certified to 
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this standard." Mr Fonua stated that Ro1omould's tanks were "the 

only tanks in Tonga that are officially certified for the AS/NZS 4766 
standards". He attached screenshots from the JAS-ANZ (Joint 
Accreditation System of Australia and New Zealand) website which 
showed that M&J was not accredited under AS/NZS 4766. M&J was 
only accredited for ISO 9001:2015 management system which, Mr 
Fonua said, only looked at the business processes followed by an 

organisation and had nothing to do with certifying the quality of 
tanks. He also attached an explanation of the differences between 
AS/NZS 4766 and ISO 9001. He stated that having certified raw 10  

material is only one aspect of the certification process for AS/NZS 
4766 and that there are a range of requirements lo be met before a 
tank is certified to that standard.  

(ii)  Page 9, number 17, first paragraph, provided: "Prior to 
recommending an award of contract the Contracting Entity may 
decide to post qualify the lowest evaluated substantially responsive 
Bidder to verify the Bidder's documentation and facilities". He 
asked: "What post qualification processes have been carried out to 
verify Bidder's documentation and facilities? We have not been 

contacted for this".  20  

(iii)  Mr Fonua asked how M&J's bid had been deemed "substantially 
responsive" if they did not meet the basic requirement of having 
tanks certified to AS/NZS 4 766.  

(iv)  He also questioned the qualifications of the Evaluation Committee 
in terms of assessing the technical specifications of the bid. He asked 

whether anyone on the panel was a qualified engineer, able to 
objectively assess the technical aspects of the tanks, instead of 
relying on hearsay.  

(v)  He concluded by noting that both Rotomould and M&J had quoted 
the same price for the project. The only difference, he said, was that 30  

Rotomould would provide a tank that is independently certified for 

its quality and which meets all the technical requirements.  
(c)  On 16 September 2020, the CEO of MEIDECC responded, relevantly, 

as follows:  
(i)  M&J met both AES/NZ S 4766 and ISO 9001:2015 standards;  
(ii)  supporting documents were provided in M&J's bidding documents 

which were submitted to the Ministry and assessed during the bid 

evaluation. I note at this juncture that during submissions, Mr 
Edwards said that the MEIDECC representatives did not produce 
any such documents during their meetings with Rotomould;  40  
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(iii)  further, M&J is currently partnering/trading with Matrix Polymers 

New Zealand Ply Ltd ("Matrix") which was granted a Certificate of 
Conformity to AS/NZ 4766 by SAI Global (the Australian standards 
information and compliance organisation);  

(iv)  Matrix had confirmed that the manufacturing of its high quality 
water potable tanks complied with AS/NZ 4766;  

(v)  Rotomould did not meet all the requirements (specifications) of the 

bidding documents. It's bid was therefore non-responsive and not 
required to undergo the post qualification process;  

(vi)  the Bid Evaluation Committee consisted of highly qualified and 10  

technical experts with the required skills, knowledge and experience 
relevant to procurement requirements, including a qualified 
engineer;  

(vii)  even though Rotomould and M&J quoted the same price, M&J met 
all the technical requirements/specifications of the bidding 
documents whereas Rotomould did not. The CEO concluded by 
offering to meet with Mr Fonua "to discuss solutions and a way 
forward".  

(d)  On 24 September 2020, Mr Fonua replied to the CEO. He enclosed 

correspondence that, he said, clearly refuted that M&J and Matrix 20  

were partners in the manufacture of water tanks and that Matrix was a 
supplier of raw materials only. That letter was from the General 
Manager of Matrix to Jyotsna Chand of Rotomould dated 24 
September 2020. It was marked "private and confidential". The 
General Manager responded to three questions posed by Mr Chand. 

The precipitating correspondence from Rotomould, which 
presumably posed the questions, was not enclosed.  

(i) The first question was whether Matrix had a partnership 

arrangement with M&J. The General Manager answered:  

"Matrix Polymers have been a long-standing supplier of rotational 30  

moulding polyethylene to (M&J) in Tonga. We supply them many 

times a year from our manufacturing facility in New Zealand. We 
would always refer to our customer relationship as a partnership 

however there is no formal partnership arrangement in place".  

(ii)  The second question was as to the nature of Matrix's business, and 
whether it was a rotational moulder or raw material supplier. The 

General Manager answered:  
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"Matrix Polymers is a specialist manufacturer and supplier of raw 
materials to the rotational moulding industry. We supplied 

rotational moulders for over 25 years."  

(iii)  The third question was whether Matrix had authorised M&J to use, or 
whether matrix had transferred, its AS/NZ 4766 certification for the 

purposes of M&J's tender. The General Manager answered:  

"Matrix Polymers take pride in selling raw materials to the water lank 
industry that are certified AS/NZ 4766 compliant. We supply proof of 
certification to all of our water tank industry customers by way of a 
3rd party audited certificate (SAI Global in our case). We also supply 10  

Certificates of Analysis... for all of our material if requested by our 
customers. Using AS/NZ 4766 certified materials is one part of a tank 

manufacturer being accredited for AS/NZ 4766 for their water tanks."  

(e)  The allegation by M&J that it was in partnership with Matrix and 

therefore that it met the standard requirements for the manufacture of 
water tanks was incorrect. The AS/NZS 4766 standard "applied only 
to raw materials and not to water tanks".12 Therefore, M&J did not 
meet the standard requirements for the manufacture of water tanks.  

(f)  In relation to MEIDECC's response about Rotomould's bid failing to 

meet the bidding requirements, Mr Fonua said that he produced 20  

(presumably to MEIDECC) evidence "about the dimension drawings 
and hoop stress" to show that those requirements were irrelevant to 
the manufacture of tanks and not part of the standard requirements.  

(g)  Mr Fonua attended meetings with MEIDECC representatives in 
relation to Rotomould's complaints. He provided evidence that 

MEIDECC had failed to correctly assess the bidding documents and 
thereby erred in granting the contract for the supply of the water tanks 
to M&J. He said that Rotomould's complaints were not answered.  

(h)  On 28 September 2020, Mr Edwards SC, on behalf of Rotomould, 
wrote to the CEO of MEIDECC. He referred to a meeting at 30  

MEIDECC's office on 23 September 2020 with members of the 

assessment committee. Mr Edwards wrote:  

"There were two matters which you had advised that the committee 
took into account in awarding the supply contracts to (M&J). The first 

 
12 Matrix Polymer is not a manufacturer of water tanks but the supplier of raw 
materials. 
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point relates to the advice by members of the committee and through 

your letter dated 18 September 2020 that (M&J) have satisfied the 
certification of ASINZS 4766 requirement because M&J is in 
partnership with Matrix. This independent certification point is 

incorrect for the following reasons:  

1.  Matrix Polymer is not in partnership with M&J in the 
manufacture of water tanks here or elsewhere.  

2.  Matrix Polymer is not a manufacturer of water tanks but the 
supplier of raw materials.  

3.  That the ASINZS 4766 standards apply only to Matrix 10  

Polymer's raw materials but not to the manufacture of water 
tanks.  

4.  The ASINZS 4766 standard for raw materials is not 

transferable to the manufacture of water tanks in Tonga.  
In our view there has been a deliberate misrepresentation made to the 
committee on the question of certification of standards to mislead the 

committee. Please note:  

a.  Under the standard bidding documents from the office page 6 item 

2, if states -  

"Bidders should be aware that a bidder who engages in corrupt, 20  

collusive, fraudulent, coercive practices will have their proposals 
rejected and may further be subjected to prosecutions under the laws 

of Tonga."  

b.  This provision under your bidding document appears to have been 
breached and you are duty bound to take appropriate action to rectify 

the situation. There appears to be an attempt made in the provision of 
the false or wrong information as to partnership as an attempt to 

persuade the committee to award the contract to the successful bidder.  

c.  This provision in the bidding document is a serious requirement 
and one which in our view should be pursued to its logical 30  

conclusions.  

d.  The attempt by Uaisele to discredit Rotomould's tanks as inferior 

and substandard immediately raises the question of impartiality. In the 
discussion we had, it appeared to the writer that Uaisele was 
determined to eliminate Rotomould as a bidder. The points raised by 
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Uaisele were answered by John Fonua at the time and his answers 

were later reaffirmed in the email correspondences to your office.  

In our respectful view, this is a bad case where there is fraudulent 

misrepresentation to influence the decision of the committee and award the 

contract to (M&J).  

We invite you to declare the decision of the assessment committee invalid 

and award the contract direct to Rotomould.  

Such action by you would necessarily avoid expensive and protracted 

litigation with costs payable by the unsuccessful party...."  

(i)  On 14 October 2020, Mr Edwards again wrote to the CEO of 10  

MEIDECC noting that there had been meetings and discussions but 
that "no final decision has been given as to whether our client's 
complaint has been rejected or upheld. Further, we would like to know 

whether you have confirmed the award of the contract to (M&J)." Mr 
Edwards asked for the CEO's urgent advice.  

(j)  Rotomould has not received a reply from MEIDECC.  
(k)  Rotomould had noticed that MEIDECC had started to receive and 

distribute water tanks from M&J.13  
(l) Finally, Mr Fonua deposed that the proposed Statement of Claim next 

to his affidavit was true and correct to the best of his knowledge and 20  

understanding.  

Proposed Statement of Claim  

[4]  The proposed Statement of Claim sets out the grounds for the application 

and the background recited above.  

[5]  At paragraph 15, further details are pleaded as to the meeting between the 

parties on 23 September 2020. The particulars detail explanations allegedly given by 
the MEIDECC representatives for why Rotomould's bid was non-compliant, such 

as:  

(a)  Rotomould was informed that it had failed to provide the 
"dimensioned tank drawings (shop drawings)" as required by the bid 30  

 
13 Since on or about 20 October 2020, according to paragraph [9 of the proposed 
Statement of Claim. 
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documents. Rotomould says that allegation was incorrect as the 

requisite drawings for its tanks were included at page 43 of its bid 
submission.  

(b)  Rotomould was informed that it had failed to provide the "Hoop 
Stress" calculations that MEIDECC had sought. The particulars state 
that on 2 September 2020, Rotomould officers advised MEIDECC 
that the "Hoop Stress" calculation was outdated and no longer used 

under AS/NZS 4766 certification and requested whether MEIDECC 
would accept the "FEA analysis", which was acknowledged by 
MEIDECC at the meeting.  10  

(c)  Rotomould was advised that MEIDECC did not accept the "drop test" 
for the water tanks because it used to be carried out in Fiji. However, 
the "drop testing" had been set up and used in Tonga.  

(d)  Rotomould and the MEIDECC officers discussed the certificate issue. 
Rotomould advised that it would provide further information 

concerning the certification matter.  

[6]  At paragraph 16, it is alleged that later on 23 September 2020, Rotomould 
emailed MEIDECC information from two independent experts that certified raw 
material does not mean a water tank is certified, that certification to AS/NZS 4766 

level requires more than certified material and that certification of Matrix Polymers 20  

is not transferable to M&J.  

[7]  Paragraphs 20 to 25 are headed "FIRST CAUSE OF ACTION - ULTRA 
VIRES ACT IN EXCESS OF POWER". Thereunder, Rotomould sets out the legal 
terms of it complaints which are essentially the grounds for this application. Further, 

that MEIDECC acted unreasonably in awarding the contract to M&J.  

[8]  Finally, at paragraph 25, Rotomould pleads that it had a legitimate 

expectation that the tender process and bid selection would be carried out in 
accordance with its rules and requirements, whereas MEIDECC failed to carry out 
the bid selection in accordance with its own criteria when awarding the tender to 

M&J.  30  

[9]  By its prayer for relief, Rotomould seeks:  

(a)  a declaration that the decision is unlawful, null and void;  

(b)  an interim injunction prohibiting MEIDECC and M&J from 
performing the contract;  

(c)  alternatively, an order for damages.  
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Consideration  

[10]  Order 39 of the Supreme Court Rules applies, relevantly, to any action for 

judicial review against a public body in which the relief claimed includes a 
declaration or injunction. Rule 2 prohibits any application for judicial review without 
the leave of the Court. An application for leave is to be made promptly, and in any 
event, within three months from the date when grounds for the application first arose 
unless the Court considers that there is good reason for extending that period. 

Pursuant to rule 3, the Court may grant the application without a hearing, but shall 
not refuse it without hearing the applicant. The Court shall not grant leave unless 
satisfied that the applicant has a sufficient interest in the matter to which the 10  

application relates.  

[11]  Judicial review allows the court to exercise a supervisory role over, inter 
alia, public bodies and tribunals, to ensure that public powers are exercised lawfully: 

Touliki Trading Ltd v Fakafanua [1995] Tonga LR 8. The grounds upon which 
administrative action is subject to judicial review have been conveniently classified 
as 'illegality', 'irrationality' and 'procedural impropriety': Pekipaki v Fifita [2018] 
TOCA 19 at [29].14 Material mistake as to an established fact is an accepted ground 
of review. The decision-maker, in making its evaluation and drawing its conclusions, 
must proceed upon a correct interpretation of relevant law and must have taken 

account of relevant considerations and ignored irrelevant considerations. To fail in 20  

any of these respects is an error of law. Where, for instance, the information the 
decision-maker acted upon was clearly incorrect, or where there is a 
'misunderstanding or ignorance' of an established and relevant fact, the decision may 
be susceptible to being set aside when those conclusions are so clearly insupportable 
as to amount to an error of law: Tafa v Viau [2006] Tonga LR 125 at [62], Kautoke 

v Public Service Commission [2019] TOCA 9 at [43], [44].  

[12]  Sufficient interest is the first and foremost consideration in relation to an 

application for leave to apply for judicial review. It is a broad and flexible concept.  

[13]  The Court must be satisfied that there is an arguable case for review. The 
burden upon the applicant in that regard is not onerous. No in-depth analysis by the 30  

Court is required. If, on a quick perusal of the material then available, the Court 

thinks that it discloses what might on further consideration turn out to be an arguable 
case in favour of granting to the applicant the relief claimed, it ought, in the exe rcise 

 
14 Referring to Lord Diplock in Council of Civil Service Unions v The Minister for the 
Civil Service [1985] AC 374, 410. 
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of a judicial discretion, grant leave to apply for that relief: Public Service 

Commission v Public Service Tribunal [2019] TOSC 53.15  

[14]  However, the Court will not grant leave where the case is frivolous, 

vexatious or hopeless. The purpose of the requirement that leave be obtained is to 
ensure that an applicant may only proceed to a substantive hearing if the Court is 
satisfied that there is a case fit for further investigation on a full inter partes hearing: 

Public Service Association (PSA) v Government of Tonga  [2016] TOSC 34 at [10].16  

[15]  Allied to the threshold issue of standing, this application raises an even 

more fundamental issue as to whether decisions by public authorities in relation to 

competitive tendering processes are justiciable or amenable to judicial review.  10  

Is the decision justiciable?  

[16]  The application for leave stated that the plaintiff required a hearing. 
Subsequently, Mr Edwards filed submissions which included that the request for a 

hearing was a mistake. He noted Order 39 rule 3(1). Notwithstanding, I directed that 
the matter be listed for hearing, not pursuant to Rotomould's erroneous request, but 

because of the above question of justiciability.  

[17]  During the hearing, in answer to the question posed, Mr Edwards submitted 
that MEIDECC's decision on the tender is justiciable because it was a decision of a 
government ministry entrusted with responsibility for decisions which affect the 

public. However, Mr Edwards stated that he was not aware of any previous decision 20  

in the Kingdom on an application for judicial review, by an unsuccessful bidder, of 
a decision by a Government department in relation to a competitive tendering 

process. My research on published decisions has also revealed none on point.  

[18]  In principle, all exercises of public power are reviewable, whether the 
relevant power is derived from statute, prerogative or any other source. However, 

the courts acknowledge limits, which are reflected primarily in the notions that the 

 
15 Citing Flyniu Airlines Ltd v Faletau [2006] Tonga LR 1 and Public Service 
Association (PSA) v Government of Tonga [2016] TOSC 34 at [9] referring to Moala 
v Public Service Commission [20l2] TOCA 14 and Inland Revenue Commissioner v 
National Federation of Self-Employed and Small Businesses Limited [1981] 2 All ER 
93, 106. 
16 Referring to the White Book, 1991 Edition at 53/1-14/8; Davey v Aylesbury Vale 
District Council [2008] 2 All ER 178. 
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case must involve the exercise of a public power, that even if the court has 

jurisdiction, the exercise of power must be one that is appropriate for review and that 
relief is, in any event, discretionary: Public Service Association (PSA) v Government 

of Tonga [2016) TOSC 34 at [23).17 

[19]  The English and Australian courts recognise the need for deference based 
on a consideration of the status of the decision maker and the nature of the power 
being exercised.18 In Council of Civil Service Unions [1985) AC 374, Lord Diplock 

opined that to qualify as a subject for judicial review, the decision must have 
consequences which affect some person other than the decision maker, although it 

may affect him too, and it must affect such other person either: 19  10  

"(a)  by altering rights or obligations of that person which are enforceable 
by or against him in private law; or  

(b)  by depriving him of some benefit or advantage which either:  

(i)  he has in the past been permitted by the decision-maker to enjoy and 
which he can legitimately expect to be permitted to continue to do 
until there has been communicated to him some rational ground for 
withdrawing it on which he has been given an opportunity to 
comment; or  

(ii)  he has received assurance from the decision-maker will not be 

withdrawn without giving him first an opportunity of advancing 20  

reasons for contending that they should not be withdrawn."  

United Kingdom  

[20]  In the United Kingdom, not all decisions of public bodies are (or should be) 
governed by distinct principles of public law. For instance, when a public authority 
enters into a contract, the same principles of private law apply as those which govern 

similar transactions between private corporations, though if in making a contract, a 
public body acts in an arbitrary or unreasonable manner, or exceeds its statutory 
powers, its decision may be subject to judicial review. The enforcement of contracts 
entered into by public authorities is a matter of private law, although the question of 
whether the authority has power to enter into an agreement, and its reasons for doing 30  

so, may be a matter of public law.20 Similarly, where a local authority exercises 

statutory powers or duties by contracting out service delivery, and in so doing, 

 
17 Pages 408-409. 
18 Cited by Paulsen LCJ in PSA v Government of Tonga, ibid, at [25]. 
19 Pages 408-409. 
20 Tesco Stores v Secretary of State for the Environment [1995] 2 All ER 636. 
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contravenes a principle of judicial review (for example, by taking into account an 

irrelevant consideration) this will usually be a matter of public law.21  

[21]  A statutory body may be amenable to judicial review by reason either of 

the source from which it derives its power22 or because it discharges public duties or 
performs public functions. However, not every act of such a body is of a type which 
is suitable for judicial review. It is also necessary to consider the closely linked 
question of the nature of the decision of which complaint is made.23 The crucial 

consideration will be whether there is a sufficient public law element to a particular 
decision. That will involve consideration both of the nature of the decision and the 
source of the power.24 It will also be relevant to consider whether the grounds of 10  

challenge raise a public law issue.25 'The boundary between public law and private 
law is not capable of precise definition, and whether a decision has a sufficient public 
law element to justify the intervention of the Administrative Court by judicial review 

 
21 "Judicial Review of Administrative Action" by de Smith, Woolf and Jowell, Swect 
& Maxwell, 5th edition, [3-020, 21, 30] referring to R v Avon County Council, ex p. 
Terry Adams Ltd, The Times, January 20, 1994, on appeal from [1993] C.O.D. 35 
(review of tendering for waste disposal contracts). 
22 R v Panel on Take-overs and Mergers, ex p Datafin plc [1987] 1 All ER 564 at 
583, CA, per Lloyd LJ. 
23 '[T]he susceptibility of a decision to the supervision of the courts must depend, 
in the ultimate analysis, upon the nature and consequences of the decision and 
not upon the personality or individual circumstances of the person called on to 
make the decision': see Leech v Deputy Governor of Parkhust Prison [1988] 1 All 
ER 485 at 512, HL, per Lord Oliver of Aylmerton. 
24 In R (Hopley) v Liverpool Health Authority [2002] EWHC 1723 (Admin) Pitchford 
J posed a three-stage test: Whether the defendant was a public body exercising 
statutory powers; whether the function being performed in the exercise of those 
powers was a public or a private one; and whether the defendant was performing 
a public duty owed to the claimant in the particular circumstances under 
consideration. 
25 In R (on the application of Molinaro) v Kensington RLBC [2001] EWHC Admin 
896 at [65]-[70], [2002] LGR 336, Elias J suggested that the fact that a local 
authority is exercising a statutory function ought in itself to be sufficient to justify 
the decision being in principle subject to judicial review; the question then being 
whether the complaint raises an allegation that power has been abused in breach 
of any applicable public law principle. 
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is often as much a matter of feel, as deciding whether any particular criteria are 

met'.26  

[22]  The process by which a public body determines how to award a contract 

following a tendering exercise will not ordinarily be subject to judicial review. 
However, judicial review will be available if there is a specific statutory requirement 
that the tendering exercise be carried out in a particular way, or where there has been 

bad faith, or corruption or the contract was awarded pursuant to an unlawful policy.27 

Australia  

[23]  In Australia, the learned authors of "Judicial Review of Administrative 

Action"28 opine that the common law is in the process of redefining the sorts of 10  

activities which are subject to judicial review but that the pressure in Australia is in 

the English direction, if not, perhaps, to the same extent.  

[24]  There is some authority for the proposition that an administrative decision 

may be non-justiciable because it involves consideration by the government of 
commercial expressions of interest or tenders.29 However, Australia has also seen 
some tension between cases regarding the reviewability of government contracting 
processes. Review at general law may have been influenced by case law which has 

 
26 R (on the application of Tucker) v Director General of the National Crime Squad 
[2003} EWCA Civ 57 at [13]; R (on the application of Simpson) v Chief Constable of 
Greater Manchester Police [2013] EWHC 1858 (Admin) at [27], [2013] All ER (D). 
Contrast Colville, Re Judicial Review [2017] NIQD 14. See also R v Hertfordshire 
County Council ex parte Nupe [1985] IRLR 258. 
27 R v Lord Chancellor, ex p Hibbet and Saunders (a firm) [1993] COD 326, (1993) 
Times, 12 March; R v Great Western Trains Co Ltd, ex p Frederick [1998] COD 239; 
Mercury Energy Ltd v Electricity Corpn of New Zealand Ltd [1994] l WLR 521; R (on 
the application of Cookson and Clegg) v Ministry of Defence [2005] All ER (D) 83 
(Jun); R (on the application of Gamesa Energy UK Ltd) v National Assembly for 
Wales [2006] All ER (D) 26 (Aug); R (on the application of Menai Collect Ltd) v 
Department for Constitutional Affairs [2006] All ER (D) [0] (Apr). Many such 
tendering exercises are now covered by specific rules in the Public Contracts 
Regulations 2015, SI 2015/102, and other similar instruments. 
28 Mark Aronson and Bruce Dyer, Law Book Co, 2nd edition, 2000, at p.126. 
29 Cord Holdings Ltd v Burke (1985) 7 ALN N72; White Industries Ltd v Electricity 
Commission of New South Wales 
(unreported, SC(NSW), Yeldham J, 20 May 1987, BC8701726) 
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developed in the context of the Administrative Decisions (Judicial Review) Act 

1977(Cth) (the 'ADJR Act'), where it has been held that commercial decisions made 
by government decision-makers are nevertheless of an administrative character and 
hence justiciable under the ADJR Act, provided that other elements of the test of 
justiciability under that Act are satisfied.30 The cases, however, are not entirely 

consistent.31  

[25]  In KC Park Safe (Brisbane) Ply Ltd v Cairns City Council (1997) 1 Qd R 

497, in relation to whether decisions relating to tenders made by local government 

were subject to the rules of procedural fairness, Thomas J said: 32  

"It is well established that when the government (or the Crown) contracts, 10  

it exercises its own prerogative powers. Unless some particular statutory 
system is being applied, the making and breaking of governmental 
contracts are not matters for judicial review. They are matters for 

application of the ordinary commercial law ..."  

[26]  However, statutory corporations and bodies which depend entirely upon 

statutory sources for their powers may stand in a different position from the Crown. 
Court review of such decisions was available even before Judicial Review legislation 
if mandatory procedures laid down by legislation for the formation of such contracts 
were not complied with. For instance, where a statutory office-holder performs the 

function of providing an independent, impartial and thorough investigation of 20  

commercial proposals, rather than merely an evaluation of offers to purchase assets, 

the resulting decision is justiciable for denial of procedural fairness.33  

[27]  More recently, in Acquista Investments Pty Ltd & anor v The Urban 
Renewal Authority & Ors [2015] SASCFC 91, the plurality34 of the Full Court of the 
South Australian Supreme Court examined a number of the decisions referred to 

 
30 Neat Domestic Trading Pty Ltd v AWB Ltd(2003) 216 CLR 277 at [63], [64] per 
McHugh, Hayne and Callinan JJ; L v South Australia (2017) 129 SASR 180 at 
[139]·[146] per Kourakis CJ. 
31 C1 Australian National University v Burns (1982) 43 ALR 25; Australian Capital 
Territory Health Authority v Berkely Cleaning Group Pty Ltd (1985) 60 ALR 284; 
General Newspapers Pty Ltd v Telstra Corporation (1993) 117 ALR 629. 
32 At 501; referred to in Cubic Transportation Systems Inc & Anor v State of New 
South Wales & ors [2002] NSWSC 656 at [53]. 
33 Century Metals and Mining NL v Yeomans (1989) 40 FCR 564; 100 ALR 383. 
34 Vrnstonc and Lovell JJ, at [91] ff. 
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above, and from which, a number of statements of principle may be distilled, 

including:  

(a)  Judicial review may be available in respect of certain decisions and 

actions of the Executive exercising prerogative, statutory, or common 
law powers. Where the power being exercised arises from statute, 
judicial review may be available to determine the limits of that power 
and whether the decision went beyond those limits.35  

(b)  A distinction is to be drawn between 'a statutory grant of a bare 
capacity to contract' or a 'mere conferral of capacity to act', on the one 
hand, and 'decisions which, being authorised or required by an 10  

enactment, are given force or effect by the enactment or by a principle 
of law applicable to the enactment', on the other. Only in relation to 
the latter may issues concerning the relevant factors to be taken into 

account, irrelevant factors which should not be taken into account, 
improper purposes, and the law to be applied will be matters to be 
decided having regard to the provisions of the enactment under which 
the decision is made, and the object and purposes of that enactment.  

(c)  Where a decision involves entry into a contract and the conduct 
challenged is conduct leading to the making of the contract, and where 

the contract is not relevantly authorised or required by and not made 20  

under an enactment, the validity of the contract and of the acts done 
will be governed entirely by the law of contract, not by judicial review 
statutes.  

(d)  In the absence of an applicable statutory provision, the executive 
power exercised amounts to a common law power. The fact that the 

Executive exercises a power it enjoys at common law does not, of 
itself, render its decision immune from review. However, in 
circumstances including the absence of any allegation of lack of good 
faith or any suggestion that circumstances arose in which procedural 
fairness had to be afforded, any review must necessarily amount to an 30  

impermissible merits review.  

(e)  Although a decision is not made "under an enactment" and therefore 
not amenable to review under the ADJR Act, common law judicial 
review may still be available.  

(f)  A decision will not be susceptible to judicial review where the 
decision was one made in the 'course of a conventional commercial 
relationship', rather than being an administrative decision attracting 

the Court's supervisory jurisdiction.  

 
35 Citing Ainsworth v Criminal Justice Commission (1992) 175 CLR 564, 584. 
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[28]  In the case before it, the Full Court's decision that judicial review was not 
available in relation to the decision to enter into the contract or the contract itself 
was reinforced by the observation that it was a commercial decision involving wider 
policy considerations of the kind commonly taken by governments and government 
instrumentalities and that it is not the role of the Court to assess what weight should 

be afforded to the desirability of such considerations.  

New Zealand  

[29]  The scope for judicial review of procurement decisions in New Zealand has 

been described as narrow.36 Commercial decisions do not become amenable to 
judicial review simply because they are taken by public entities. Decisions by 10  

statutory bodies do not necessarily involve the exercise of statutory power. 37  

[30]  However, there is scope for a public law overlay giving rise to judicial 
review. Even when exercising contractual powers, a public authority is not in exactly 

the same position as a private citizen. In some instances, a decision taken by the 
public body cannot be treated as purely in the realm of contract; it may be at the 
same time a decision governed to some extent by statute. In extreme cases, such as 
bad faith or capriciousness, Wednesbury unreasonableness, or where the authority 
had taken into account some impermissible consideration or failed to take into 
account some mandatory consideration, exercises of contractual powers by public 

authorities are open to review by the Courts on public law grounds.  20  

[31]  In the case of government departments, the fact that they are bound by a 

government procurement policy may create a legitimate expectation in suppliers that 
the policy will be adhered to. Policy-based legitimate expectations are most likely to 
arise as to process but may also affect substantive expectations where it can be shown 

that the procurement decision is unreasonable in the Wednesbury sense.38  

[32]  The Privy Council has said that it does not seem likely that a decision by a 

State owned enterprise to enter into or determine a commercial contract to supply 
goods or services will ever be the subject of judicial review in the absence of fraud, 

 
36 "Public Procurement in New Zealand" by Ian Gault, Bll Gully, Auckland [2005] 
NZLJ 323. 
37 E.g. New Zealand Stock Exchange v Listed Companies Association Inc [1984] l 
NZLR 699, Which makes the distinction between a statutory power and a 
statutory function. 
38 E.g. Jim Harris Ltd v Minister of Energy [ 1980] 2 NZLR 294. 
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corruption or bad faith: Mercury Energy Ltd v Electricity Corporation of New 

Zealand Ltd [1994] 2 NZLR 385.  

33.  In Lab Tests Auckland Ltd v Auckland District Health Board [2009] 1 

NZLR 776, it was held that in assessing the standard of judicial review or the scope 
of the procedural obligations to be applied, it was necessary to look at the nature of 
the public body, the particular function being performed, the context within which 
that function was performed, and what it was said had gone wrong. In the case of a 

contracting decision by a public body in a commercial context, judicial review would 
be available where there was fraud, corruption or bad faith. It was further held, that 
as a matter of principle, review might be available in analogous situations such as 10  

where an insider with significant inside information and a conflict of interest had 
used that information to further its interests and to disadvantage rivals in a tender. In 
such a case, it might be that the integrity of the contracting process had been 

undermined in the same way as in the case of fraud, corruption or bad faith.  

[34]  That limited approach was affirmed more recently by the New Zealand 

Supreme Court, in Ririnui v Landcorp Farming Ltd [2016] 1 NZLR 1056. However, 
the decision under review there, by a state-owned enterprise, involving tenders for 
the sale of land, was regarded as being reviewable on a broader basis than simply 
fraud, corruption, bad faith or something analogous. The decision making had not 

been simply commercial in nature. The decision had a substantial public interest 20  

component to it as a result of the context in which the decision-maker operated, and 
where one of its legitimate activities was to assist the Crown to meet its treaty 
obligations. The Court considered that where an applicant for judicial review seeks 
to have a contract set aside in a case where the contracting public body had the 
capacity to make the contract, the fundamental issue will be the existence and extent 

of prejudice to third parties. Although relief in judicial review is discretionary, courts 
today will generally consider it appropriate to grant some form of relief where they 
find reviewable error. Where there has been a fundamental error by a decision-maker 
concerning an applicant's legal status, for which the decision-maker is responsible, 
a court would usually grant relief by ordering the decision-maker to reconsider on 30  

the correct basis. In that case, however, the position was complicated by the fact that 

there was a concluded agreement for sale and purchase in relation to the land, which 
raised the question of the circumstances in which a court will be prepared to set a side 
a contract in judicial review proceedings; and, also that the other contracting party 
argued that it was an innocent third party which will suffer significant prejudice if 

the relief sought was granted. Statutory requirements for MEIDECC's decision  

[35]  The approaches of the Commonwealth jurisdictions surveyed above 

suggest that the question of whether MEIDECC's decision on the tender process here 



88 Rotomould  v  Meidecc and Reddy [2020] Tonga LR 

 

 

is justiciable, or amenable to judicial review, requires consideration of a number of 

factors, including:  

(a)  whether the decision was the result of a purely commercial decision 

or a power exercised pursuant to statute;  
(b)  whether, for the purposes of the procurement of the water tanks, 

MEIDECC was bound by a procurement policy;  
(c)  whether there was any statutory system being applied or requirement 

that the tendering exercise be carried out in a particular way;  
(d)  if the power exercised arose from statute, whether the decision went 

beyond the limits of the statutory power;  10  

(e)  whether there has been bad faith, corruption or the contract was 

awarded pursuant to an unlawful policy.  

[36]  The list is not exhaustive. It does, however, provide a starting point in 
determining this apparently novel question. If Rotomould's complaints about 
MEIDECC's decision are amenable to judicial review, then the public law 

considerations raised by Rotomould may be examined.  

[37]  Accordingly, the question calls for some examination of the statutory basis 
for MEIDECC's ability to call for tenders and enter into a contract for the 
procurement of the water tanks as well as any other legislative imperatives for how 

the tender process was to be conducted and a decision reached, and, if there were, 20  

whether any such regulatory requirements had not been complied with. Those 
considerations or bases for judicial review were not referred to in Rotomould's 
application, proposed Statement of Claim or Mr Edwards' submissions.39 Counsel 

for the other parties did not make any submissions on the point.  

[38] The statutory genesis and powers of what is now the conglomerate ministry 

known as MEIDECC are not easily found among Tonga's legislation. The Attorney 
General's website does not contain any indication of how MEIDECC grew from at 
least one of its original components, the Ministry of Environment and Climate 
Change. MEIDECC's own website, which still only refers to itself and its functions 
in terms of its former incarnation as the 'Ministry of Information and 30  

Communications', was unresponsive.  

[39]  The Environment Management Act commenced in 2010. It established (or 

more correctly, continued) the Ministry of Environment and Climate Change to 

 
39 Save for a reference at [8] of his submissions to Rotomould's complaint to 
MEIDECC being made pursuant to the Public Procurement Regulations. 
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ensure the protection and proper management of the environment and the promotion 

of sustainable development. The objects of the Act include to promote the concept 
of sustainable development in relation to the environment and natural resources of 
the Kingdom and to facilitate implementation of measures to increase the resilience 
of the Kingdom and its environment to climate change.33 The functions of the 
Ministry prescribed by s.8 include all manner of activity associated with issues 
affecting the environment and climate change but do not expressly include 

procurement, although, the omnibus subsection (1)(I) provides that the Ministry 
shall perform any other act or thing that attains or furthers the objects of the Act. 
Subsection 2(d) refers to functions relating to desertification and drought relief. 10  

While the non-exhaustive list of powers of the Minister specified in s.9 again do not 
expressly include procurement, the overarching power described in the chapeau to 
that provision - to do all things necessary or convenient to be done in connection 

with the functions of the Ministry and in order to attain or further the objects of this 
Act - arguably includes procurement. Section 1 O confers similar powers on the 

Chief Executive Officer.  

[40]  On the assumption that water tanks are a measure to combat, at least, 
desertification and drought relief, then for present purposes, it may be accepted that 
MEIDECC has statutory power to procure water tanks. It is highly unlikely any of 

the parties hereto would suggest otherwise.  20  

[41]  Section 9(1) of the Public Finance Management Act 2002 prohibits the 

expenditure of public money unless the expenditure has been authorised by an 
Appropriation Act limited in accordance with subsection (2) or is statutory 
expenditure. Section 44 permits the Minister of Finance, with the consent of Cabinet, 

to make regulations for the proper and efficient administration of the Act.  

[42]  Such regulations which have been promulgated include, relevantly, the 

Public Procurement Regulations 2015, as amended by the Public Procurement 

(Amendment) Regulations 2019, which provide, relevantly:  

(a)  Subject to certain exceptions (none of which appear to apply to the 
present case), the Regulations apply to all procurement by all 30  

Ministries (regulation 3).  

(b)  Regulation 5 establishes the Government Procurement Committee. 
The functions of the Committee include issuing standard forms of 
contracts and standard bidding documents prepared by the 
Procurement Division for mandatory use by all procurement units (sub 
regulation 7(1)(c)). In addition, for procurements with a value 
exceeding $100,000, the Committee shall review the bidding process 
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and issue a "Letter of No-objection" to the contracting entity, prior to 

the issuance of the Notification of Award. In so doing, the Committee 
shall review the compliance of the contract award procedure leading 
to that decision with the Regulations but, to the extent that the 
Committee does not accept the recommendation of the Evaluation 
Committee, it shall do so only on the basis of written reasons (sub 
regulation 7(2)).  

(c)  Regulation 8 establishes a Procurement Division whose functions 
include preparation of standard documents and templates to be used 
in connection with public procurement (sub regulation (4)(d)).  10  

(d)  Evaluation Committees are to be appointed by the Head of the 
contracting entity for all contracts whose value exceeds $20,000 
(regulation 10(1)). The evaluation Committee shall include skills, 

knowledge and experience relevant to the procurement requirement 
which may include technical skills relevant to the procurement 
requirement (sub regulation (3)).  

(e)  The duties of the Evaluation Committee include evaluating bids and 
preparing a bid evaluation report and recommendations for award of 
a contract and submitting them to the procurement unit or central 

procurement unit, as the case may be, and responding to any queries 20  

raised by the approving authority (regulation 15).  
(f)  The contracting entity's detailed requirements with respect to quality 

and quantity, including any certification, testing and test methods or 
other means for evaluating the conformity of the performance of the 
contract to those requirements shall be set out clearly in the bidding 

documents (regulation 23(1)).  
(g)  Evidence requested of a bidder's technical abilities may include 

certificates drawn up by official quality-control institutes or agencies 
of recognised competence attesting the conformity of products clearly 
identified by references to specifications or standards (sub regulation 30  

27(2)(g)).  

(h)  Part 6 provides for a number of methods of procurement including 
international procurement, competitive bidding, two-stage 
competitive bidding, selective bidding, restricted bidding, limited 
bidding and requests for quotations method. The material on this 
application does not indicate which method was adopted by 
MEIDECC for the tender process hereunder consideration.  

(i)  A contracting entity is required to use standard bidding documents as 
may be prescribed including any manuals or guidelines pertaining 
thereto and issued by the Division (sub regulation 40(1)). The bidding 40  

documents shall provide bidders with all the information that they 
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require in order to submit bids that are responsive to the needs of the 

procuring entity. In particular, the bidding documents shall inform 
bidders concerning, among other things, where not already determined 
through prequalification in the case of selective bidding, qualification 
requirements and the documentation required to satisfy those 
requirements which will require the bidder to show that it possesses 
the necessary professional and technical qualifications and 

competence, among other things, to perform the contract as set out in 
the prescribed regulations and standard bidding documents; the 
criteria and methodology for evaluation of bids and the selection of 10  

the successful bidder in accordance with the provisions of regulation 
56; and whether alternatives to the technical or contractual 
specifications would be considered and, if so, how those alternatives 

would be evaluated (sub regulation 40(4)(b),(f) and (i) ).  
(j)  Notwithstanding any law to the contrary, information relating to the 

content of bids or to the examination, clarification, evaluation and 
comparison of bids is not to be disclosed to suppliers or to any other 
person not involved officially in the examination, evaluation or 
comparison of bids or in the decision on which bids should be 

accepted (regulation 50).  20  

(k)  The bid evaluation process shall determine which of the bids received 
are responsive and thereafter compare the responsive bids against each 
other to select the best value for money bid in accordance with section 
56 (regulation 51(1 )). Bids are substantially responsive if the bidders 
fulfil the conditions of eligibility and qualification, if any, laid down 

in the bidding documents, the bids comply with the terms and 
conditions set out in the bidding documents and are complete with the 
required information and duly filled in forms prescribed in the bidding 
documents and the bids responded to the terms, conditions and 
technical specifications detailed in the bidding documents without 30  

"material deviation or reservation" (sub regulation (4)). A material 

deviation or reservation includes one which affects in any substantial 
way the scope, or performance of the assignment under bid (sub 
regulation (5)(a)). Any deviations which are considered to be material 
deviation shall result in rejection of the bid and such bid shall not be 
subject to technical evaluation. Deviations which are considered to be 
non-material shall not result in rejection of the bid (sub regulation (6)).  

(l)  The contracting entity shall disqualify a bidder if it finds that the 
information submitted in a bid concerning its qualifications is false or 
misleading. The contracting entity may disqualify a bidder if it finds 40  



92 Rotomould  v  Meidecc and Reddy [2020] Tonga LR 

 

 

that the information submitted in a bid concerning its qualifications is 

materially inaccurate or materially incomplete (regulation 54).  
(m)  The Evaluation Committee or Procurement Unit, as the case may be, 

shall assess technical responsiveness by comparing each bid to the 
technical requirements of the description of goods in the bidding 
document, to determine whether the bids are substantially responsive 
(regulation 55(1)). The assessment shall not take into account any 

requirements which are not included in the bidding documents (sub 
regulation (4)). Any material deviation shall result in rejection of the 
bid and such bid shall not be subject to further evaluation (sub 10  

regulation (5)).  
(n)  Bids are to be evaluated on the basis of best value for money. The 

criteria on which the contracting entity shall assess best value for 

money shall be either the lowest evaluated price only; or, a 
combination of price together with various award criteria linked to the 
subject matter of the contract in question (regulation 56(1)).  

(o)  Other than negotiations approved by the Head of the contracting entity 
with the lowest evaluated bidder to try to obtain a satisfactory contract 
through a reduction in the scope which could be reflected in a 

reduction of the contract price, there shall be no negotiation between 20  

the contracting entity and a supplier with respect to a bid submitted by 
the supplier (regulation 58).  

(p)  The contract shall be awarded to the bidder having submitted the bid 
providing the best value for money in accordance with section 56 
(regulation 59(1)).  

(q)  A contracting entity shall, upon request, communicate promptly to a 
bidder the reason for the rejection of its application to prequalify, or 
of its bid. Any debriefing shall be provided in writing, within a 
reasonable period of time of the receipt of the request. The debriefing 
shall state at which stage of the evaluation the bid was rejected, 30  

provide brief details of any material deviation, reservation or omission 

leading to rejection of the bid; and state that a bid was substantially 
responsive, but failed to offer the lowest evaluated price or highest 
score, as required. Except insofar as they are identified, the debriefing 
shall not provide details of any other bids, other than information that 
is publicly available from bid openings or published notices 
(regulation 64). 

 (r)  The contracting entity shall maintain an individual record for each 
procurement requirement, which shall be marked with the relevant 
procurement reference number. The record shall contain the originals 40  

and copies, where appropriate, of all information, documents and 
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communications related to that procurement proceeding, including a 

summary of the evaluation of bids and a summary of any review 
proceedings, and the related decisions. The record shall be prepared 
and disclosed in a manner that avoids disclosure of proprietary 
commercial information. The record shall, on request, be made 
available to any person after a bid has been accepted, unless any 
portion of the record is required to be disclosed earlier pursuant to law, 

or by order of a competent court or a duly appointed arbitrator 
(regulation 66).  

(s)  Every officer responsible for any aspect of the procurement of a 10  

contracting entity, including the requisitioning, planning, preparing 
and conducting procurement proceedings and administering the 
implementation of procurement contracts, shall, as a procurement 

officer, and among other things, ensure that each decision is based on 
adequate information in light of the circumstances, is made in good 
faith, for a proper purpose in accordance with the Regulations and in 
the best interests of the Government (sub regulation 67(1 )(a)). A 
bidder shall not engage in or abet corrupt or fraudulent practices, 
including ... misrepresentation of facts, in order to influence a 

procurement process or the execution of a contract, including by 20  

inducing the commission of inappropriate acts (sub regulation 68(2)).  
(t)  A bidder who claims to have suffered or that is likely to suffer loss or 

injury due to a breach of a duty imposed on a contracting entity by the 
Regulations may seek review at any stage of the procurement 
proceedings (sub regulation 73(1)).  

(u)  Prior to the entry into force of a contract, a complaint shall be made, 
in the first instance, in writing, to the Head of the Contracting entity 
(regulation 74(1)). The Head of the contracting entity shall not 
entertain the complaint unless it was submitted within 10 days of when 
the bidder submitting it became aware, or should have become aware, 30  

of the circumstances giving rise to the complaint, whichever is earlier 

(sub regulation (2)). Unless the complaint is resolved by mutual 
agreement, the Head of the contracting entity shall suspend the 
procurement proceedings unless he is satisfied that urgent public 
interest considerations require the procurement to proceed, and within 
five days after submission of the complaint, issue a written decision 
stating the reasons and, if the complaint is upheld, indicating the 

corrective measures to be taken (sub regulation (3)). If the Head of the 
contracting entity does not issue a decision within the five days stated, 
or if the complainant is not satisfied with the decision, the complainant 40  

may submit a complaint to an Independent Expert under regulation 76 



94 Rotomould  v  Meidecc and Reddy [2020] Tonga LR 

 

 

(sub regulation (4). Complaints under sub regulation (4) shall not be 

heard unless submitted to the procurement Division within 10 days 
from the elapse of the time stated in sub regulation (3) or from the date 
on which the contracting entity's decision was communicated to the 
complainant (sub regulation (5)).  

(v)  The Government Procurement Committee shall appoint one or more 
Independent Experts for the purpose of reviewing a bidder's complaint 

with respect to any breach of its obligations under the Regulations 
(regulation 75(1)).  

(w)  An application for review may be brought in a number of 10  

circumstances including in the form of an appeal by the complaining 
bidder against the decision by a Head of contracting entity under 
regulation 7 4, provided that the appeal is submitted within 1 O days 

of the date of the decision; where the Head of the contracting entity to 
whom a complaint is made pursuant to regulation 74 fails to render a 
decision within the required timeframe, provided that the application 
for review is filed within 10 days of the expiry of the time for the 
decision; or, in the case where the contract has already entered into 
force, any application for review submitted in the first instance to the 

Procurement Division shall not be entertained unless it is submitted 20  

within 10 days of when the bidder submitting it became aware of the 
circumstances giving rise to the complaint or of when that bidder 
should have become aware of the circumstances, whichever is earlier 
(regulation 76(1)). Within seven days of receiving an application for 
review, the Procurement Division shall advise the parties of the single 

Independent Expert that will conduct the review and shall notify the 
bidder of the date for the commencement of its activities which shall 
be known as the date of establishment (sub regulation (2)).  

(x)  The Independent Expert shall make a written decision, containing the 
reasons for the decision, within 10 days after the date of selection. 30  

That period may be further extended by 10 days at the discretion of 

the Independent Expert, with the approval of the Attorney General, 
where it is deemed necessary to reach a decision (regulation 77(1)). 
Such decision shall be binding on all the parties (sub regulation (2)). 
An application for review may be dismissed for, among other things, 
failure to submit the application within the time limit specified (sub 
regulation (3)). Unless an application for review is dismissed, the 

remedies that may be ordered by the Independent Expert include 
prohibiting the contracting entity from acting or deciding in an 
unauthorised manner or from following incorrect procedure; annulling 40  

in whole or in part any unauthorised act or decision of a contracting 
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entity, other than any act or decision bringing the contract into force; 

reversing a decision by the Head of contracting entity, other than any 
decision bringing the contract into force; where a contract has been 
concluded unlawfully, the award of compensation to be paid by the 
contracting entity to the aggrieved bidder amounting at least to the 
cost of bid preparation (sub regulation (4)). The timely submission of 
a complaint in accordance with deadlines set in the regulation 

suspends the procurement proceedings until a decision on the 
complaint is issued by the Independent Expert (sub regulation (5)). 
The Independent Expert may, upon application of the contracting 10  

entity, end the automatic suspension in sub regulation (5) where the 
contracting entity satisfies the Independent Expert that the 
continuation of the suspension would cause disproportionate harm to 

the public interest, the contracting entity or to other suppliers and 
contractors (sub regulation (6)). The proceedings of the Independent 
Expert shall be governed by Schedule 2 of the Regulations which 
ensure that all parties to the dispute are heard and given fair 

opportunity of making their case (sub regulation (8)).  

Conclusion on justiciability  

[43]  For reasons which should now be apparent, it has not been possible to 20  

responsibly determine this application for leave merely on a quick perusal of the 

material available.  

[44]  Further, upon consideration and application of the principles as to 
justiciability considered above, and for the reasons which follow, I am satisfied that 
it is arguable that MEIDECC's decision in this case is justiciable and amenable to 

judicial review:  

(a)  The tender process arose pursuant to apparent statutory power by 

which MEIDECC may procure water tanks in pursuance of its 
statutory mandate.  

(b)  The decision was therefore not the result of a purely commercial 30  

decision but of a power exercised pursuant to statute.  

(c)  The procurement process was governed by and subject to the Public 
Procurement Regulations.  

(d)  For the purposes of the procurement of the water tanks, MEIDECC 
was bound by the said Regulations.  
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(e)  The Regulations provide a mandatory detailed prescription for the 

manner in which the procurement and tender processes were to be 
conducted.  

(f)  Insofar as the decision arose from statute, Rotomould's allegations 
raise issues as to whether the decision went beyond the limits of the 
statutory power, whether MEIDECC otherwise complied with the 

Regulations and bad faith.   

Leave granted  

[45]  Although it has been said in a number of the authorities referred to above 

that the only interests affected by a decision to enter into a contract are the parties to 10  

it, I consider that Rotomould's allegations herein point to conduct which, if 
ultimately found to be correct, may have affected its rights; alternatively, deprived 
it of the benefit and legitimate expectation34 that the tender process would be 

conducted lawfully, meaning in accordance with the Regulations and the specific 

bidding requirements, fairly and reasonably.  

[46]  I am therefore satisfied that the present is a case fit for further investigation 

on a full inter partes hearing.  

[47]  Accordingly, in the exercise of judicial discretion, I grant Rotomould leave 

to apply for judicial review.  

Issues for review  20  

[48]  The application, as examined above, reveals a number of issues for review. 

Some are already articulated in the proposed Statement of Claim; others are not. 
They will be a matter for Rotomould should it wish to pursue them or any of them 

by way of amendment to its pleading. The issues include:  

(a)  broadly, whether MEIDECC conducted the tender and bid evaluation 

process in accordance with the requirements of the Regulations;  
(b)  more specifically, whether MEIDECC properly understood and 

applied the bid requirement for certification in accordance with 
AS/NZ 4766 when it determined that M&J's bid so complied and was 
therefore a responsive bid under the Regulations;  30  

(c)  whether the information provided by M&J to MEIDECC to the effect 

that it met the certification requirements was considered by 
MEIDECC to be accurate and responsive to the relevant bid 
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requirement and, if so, whether MEIDECC took into account all 

relevant considerations in determining that M&J was compliant;  
(d)  whether the information provided by Rotomould, including the letter 

from Matrix, was relevant to MEIDECC's determination as to whether 
M&J was certified in accordance with AS/NZ 4766;  

(e)  if it was, whether MEIDECC failed to take into account that relevant 
consideration;  

(f)  if the information provided by M&J to MEIDECC about certification 
was false or misleading, MEIDECC:  

(i)  was misled or otherwise misapprehended the purport of any 10  

inaccuracy, and thereby took into account what ought to have been 
regarded as an irrelevant consideration; and/or  

(ii)  was required by regulation 54(1) to disqualify M&J; or  

(g)  if the information provided by M&J to MEIDECC about certification 
was materially inaccurate, MEIDECC had a discretion pursuant to 
regulation 54(2) disqualify M&J, and if so, whether and how 
MEIDECC exercised that discretion;  

(h)  whether, in determining that Rotomould's bid was non-responsive due 
to not meeting all "the requirements (specifications) of the bidding 

documents", MEIDECC:  20  

(i)  took into account technical requirements which were not in fact part 
of the bid documents, in contravention of regulation 55(4) and which 
were therefore irrelevant;  

(ii)  failed to take into account the further information or clarifications 
provided by Rotomould during meetings and in subsequent 

correspondence, and/or thereby acted in bad faith;  
(i)  whether MEIDECC failed to respond to Mr Edwards's further letter 

dated 28 September 2020, and if so, whether:   
(i)  MEIDECC was required by the Regulations to reply and within a 

certain time frame;  30  

(ii)  MEIDECC's failure to reply was a material contravention of the 

Regulations; and  
(iii)  if so, whether that contravention has any vitiating effect on 

MEIDECC's decision to award the contract to M&J;  
(j)  if:  

(i)  M&J was not certified in accordance with AS/NZ 4766, and as such, 
its bid should have been rejected; and  

(ii)  Rotomould's bid was compliant with the relevant bid requirements; 
and  

(iii)  Both bids were for the same price,  40  
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whether, pursuant to regulation 56, MEIDECC was required to award the 

contract to Rotomould;  
(k)  whether Rotomould pursued all its rights of complaint, review and 

appeal provided by Part 10 of the Regulations, including referral for 
review by an Independent Expert, and if not, whether any such failure 
can or should affect its rights in relation to this proceeding and any 
relief to be considered;  

(l)  whether, depending on the outcome to the above issues and subject to 
any amendment to the Statement of Claim, the Court can and, if so, 
should, grant any relief in the form of cancelling any contract entered 10  

into between MEIDECC and M&J for the supply of the water tanks.  

Injunction  

[49]  Rotomould's application for an interim injunction cannot be entertained in 

this application for leave to apply for judicial review.  

[50]  Firstly, Order 22 rule 1 of the Supreme Court Rules requires an undertaking 

as to damages. The undertaking is mandatory: Public Service Association (PSA) v 
Government of Tonga [2016] TOSC 34. Rotomould has not given any such 

undertaking.  

[51]  Secondly, in circumstances where Rotomould alleges that M&J started 

supplying tanks to MEIDECC on or about 20 October 2020, Rotomould waited 20  

about a month before issuing these proceedings and did not seek to bring on for 
hearing a separate application for injunction prior to or at the hearing conducted on 

9 December 2020. There is no evidence of urgency in Mr Fonua's affidavit.  

[52]  Thirdly, and in the face of the alternative plea for damages, Mr Fonua also 

did not depose to any irreparable harm should an injunction not be granted.  

Result  

[53].  The application for leave to apply for judicial review is granted.  

[54]  The Plaintiff has leave to rely upon the Statement of Claim filed 20 
November 2020. Alternatively, any Amended Statement of Claim is to be filed by 

15 January 2021.  30  
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[55] If MEIDECC wishes to participate in the proceeding, rather than simply 

abide by the determination of the Court, and it opposes the relief sought by 

Rotomould, it is to file a Statement of Defence by 12 February 2021.  

[56]  Any Statement of Defence by M&J to the allegations by Rotomould which 

are relevant to M&J and its interests, is also to be filed by 12 February 2021.  

[57]  Rotomould has leave to renew its application for an injunction, upon proper 
material being filed, and upon three days written notice. The matter will be listed for 

further directions on 19 February 2021. 
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DS Venture Limited  v  Tonga Cable Limited and others  

Supreme Court, Nuku’alofa 

Whitten, Lord Chief Justice 

CV 68/2019 

22 December 2020 

Shipping – A boat damages underwater cables and the owners seek 

to limit liability under various shipping laws 

A boat mistakenly drops anchor whilst docking and damages the underwater cable 

causing considerable direct and consequential damage. 

The shipowners seek to invoke the limitation of liability provisions under various 10  

shipping laws, and seek an early order from the court. The plaintiffs join in the action 

–“All persons claiming, or being entitled to claim, for any loss and/or damage arising 
in any way from damage to the Tongan- Fiji and Tongan domestic cables alleged to 
have been caused by the anchor of the DUZGIT VENTURE on its entry into the port 
of Nuku'alofa, Tonga”. The ruling considers the procedures and laws involved in 

such a case. 

HELD  

The shipowners are entitled to limit their liability. 

Statutes considered 

Shipping (Limitation of Liability) Act 1980 20  

Shipping Act 

Tonga Supreme Court Rules Order 2 rule 3 

Counsel for the Plaintiff:          P. David QC, M. McCarthy and W. Edwards.  

Counsel for the Defendant:       J. McBride and P. Bloomfield  

 

RULING 

Introduction  
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[1]  The Plaintiff is the owner of the 'Duzgit Venture', a tanker vessel of 2,166 

tons which delivers oil and gasoline to Tonga ("Vessel"). On 20 January 2019, as 
the Vessel approached the Port of Nuku'alofa, the starboard anchor and chain were 
prematurely released from their housing. As the anchor and chain were being 
winched back in, a cable was observed caught in the anchor ("incident"). The  cable 
was one of two undersea communications cables owned by the 
Defendant connecting Nuku'alofa, Ha'apai and Vava'u within Tonga with Suva in 

Fiji. Ropes were used to remove the cable from the anchor.  

[2] The Defendant alleges that the incident caused damage the cables to the 

value of US$1,237,890.06. At the time, internet services throughout Tonga 10  

were disrupted for approximately two weeks. No other persons or entities have 

yet made any claims on the Plaintiff.  

Procedural history  

[3]  On 20 December 2019, the Plaintiff commenced this proceeding by Writ 

and Statement of Claim. The Plaintiff seeks a declaration that its liability for 
the incident is subject to limitation pursuant s.2 of the Shipping (Limitation of 

Liability) Act 1980, which provides:  

Limitation of liability of ship owners  

The owners of a ship, Tongan, Commonwealth or foreign, shall not, where 

all or any of the following occurrences take place without their actual fault 20  

or privity (that is to say) -  

(a)  where any loss of life or personal injury is caused to any person 

being carried in the ship;  

(b)  where any damage or loss is caused to any goods, merchandise or 

other things whatsoever on board the ship;  

(c)  where any loss of life or personal injury is caused to any person 

not carried in the ship through the act or omission of any person (whether 
on board the ship or not) in the navigation or management of the ship or in 
the loading, carriage or discharge of its cargo, or in the embarkation, 
carriage or disembarkation of its passengers, or through any other act or 30  

omission of any person on board the ship;  
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(d)  where any loss or damage is caused to any property (other than 

any property mentioned in paragraph (b) of this section) or any rights are 
infringed through the act or omission of any person (whether on board the 
ship or not) in the navigation or management of the ship or in the loading, 
carriage or discharge of its cargo, or in the embarkation, carriage or 
disembarkation of its passengers, or through any other act or omission of 
any person on board the ship, be liable to damages beyond the amounts set 

forth in the Schedule to this Act.  

[4]  The Schedule to the Act reflects the terms of the 1957 International 

Convention relating to the Limitation of the Liability of Owners of Sea-Going Ships, 10  

and Protocol of Signature ("the 1957 Convention"). The Schedule provides 
formulae by which to calculate a ship owner's maximum liability for property and 
personal claims by reference to the tonnage of the ship multiplied by various 

amounts of francs. By application of the relevant formula here, the limit of liability 

under that Convention is TOP$859,403.82 plus interest.  

[5] The Plaintiff pleaded in the alternative that if the 1957 Convention did not 
apply, then its liability would be limited pursuant to s.3 of the Shipping Act40 which 
incorporates the Convention on Limitation of Liability for Maritime Claims 
1976 and Protocol of 1996. By application of the relevant formulae in that 

Convention, the maximum liability for all claims here would be TOP$3,348,496.  20  

[6] After a number of interlocutory processes, the parties agreed that if the 

Plaintiff's liability is to be limited, then the 1957 Convention, with its lower 

maximum liability, applied. On 21 February 2020, orders were made to that effect.  

[7] On 14 February 2020, and in accordance with s.7 of the Shipping 
(Limitation of Liability) Act 1980, the Plaintiff established a limitation fund by filing 

a letter of undertaking on behalf of the Plaintiff's insurer, The Britannia Steam 
Ship Insurance Association Ltd, by which, the said insurer undertakes to pay 
the aggregate of all claims arising from the incident up to the limit of liability. On 
21 October 2020, and following the determination on the applicable Convention, 
the Plaintiff filed an updated Letter of Undertaking by which the said 30  

insurer Association undertakes to the Court to pay any sum which is finally ordered 

by the Court (or the Court of Appeal) to be paid by way of distribution from 

 
40 2016 revised edition (CAP 48.18). Section 3 was inserted by amendments in 
1999. Subsection (2)(g) was added by amendments in 2001. 
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the limitation fund to any person bringing a claim arising from the incident up to 

a total liability not exceeding TOP$952,407.70, inclusive of interest.   

[8] Where a limitation decree is issued, ss 6 and 7 of the Shipping (Limitation 

of Liability) Act 1980, require the Court to then determine any claims by 
persons alleged to have suffered loss or damage as a result of the incident and 
to administer and distribute the limitation fund rateably among the claimants, 

in accordance with law and upon such terms as the Court may direct.  

[9] Pursuant to the same provisions, and the applicable procedural Rules, 

the Defendant's claim was stayed pending determination of the application for 

a limitation decree.  10  

Applicable rules of procedure  

[10]  Order 2 rule 3 of the Tonga Supreme Court Rules incorporates by reference 
the White Book wherever the Tongan procedural rules are silent. Strictly 

speaking, they are not silent in respect of admiralty proceedings. Order 42 rule 2 
provides that the procedure and forms provided under the English Supreme Court 
Rules shall, with any necessary and appropriate modification and subject to 

the Supreme Court Rules, continue to apply.  

[11]  Throughout the proceeding, the Plaintiff has made reference to the 
relevant procedure under the English Supreme Court Rules as being Order 75, 

Admiralty Proceedings, as appears in the 1988 version of the UK White Book.  20  

[12]  The reference in Order 42 to the English Supreme Court Rules is, for 

some reason, expressed differently to that of the White Book in Order 2. Order 42 
may therefore be interpreted as adopting the current UK rules for Admiralty 
Claims, being Rule 61, rather than the White Book of last century. For present 

purposes, the differences are not material.  

[13]  Relevantly, Order 75 rule 37 requires the Plaintiff to make one of the 

persons, with a claim against him in respect of the casualty, the Defendant to the 

action.  

[14]  Rule 38 (5) provides that on the hearing of a summons (for a limitation 
decree) the registrar, if it appears to him that it is not disputed that the Plaintiff has 30  

a right to limit his liability, the registrar (here, the Court) shall make a decree limiting 

the Plaintiff's liability and fix the amount to which the liability is to be limited.   
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[15]  Sub rule (8) provides that any Defendant who, after the registrar has 

given directions under paragraph (7) ceases to dispute the Plaintiff's right to limit 
his liability must forthwith file a notice to that effect in the registry and serve a 
copy on the Plaintiff and on any other Defendant who has acknowledged issue 

or service of the writ.  

[16]  Rule 39(2) provides that a decree limiting the Plaintiff's liability shall be 
advertised by the Plaintiff in such manner and within such time as may be provided 

by the decree, and shall fix a time within which persons with claims against the 
Plaintiff in respect of the casualty to which the action relates may file their claims, 
and, in cases to which rule 40 applies, take out a summons if they think fit, to set 10  

the order aside.  

[17]  Subrule (3) provides that the advertisement shall, unless for special reasons 
the  judge thinks fit otherwise to provide, be a single advertisement in each of 

three newspapers specified in the decree, identifying the action, the casualty and 
the relation of the Plaintiff thereto (whether as owner of the ship involved in 
the casualty or otherwise as the case may be), stating that the decree has been 
made and specifying the amounts fixed thereby as the limits of the Plaintiff's liability 
and the time allowed thereby for the filing of claims and the taking out of 

summonses to set the decree aside.  

[18.  Rule 40 provides a procedure for any person with a claim against the 20  

Plaintiff who was not named as a Defendant to the Writ to take out a summons asking 

that the decree be set aside.  

[19]  Rule 61.11 of the current UK Rules of Civil Procedure deals with limitation 
claims in Admiralty proceedings. Sub rule 13 provides that when a limitation decree 
is granted,41 the court may order, inter alia, that any proceedings relating to 

any claim arising out of the occurrence be stayed; order the claimant to establish 
a limitation fund if one has not been established; if the decree is a 
restricted limitation decree, distribute the limitation fund; if the decree is a general 
limitation decree, give directions as to advertisement of the decree and set a time 
within which notice of claims against the fund must be filed or an application made 30  

to set aside the decree and require the claimant to file a declaration that the 

decree has been so advertised with copies of the advertisements. Sub rule 15 
prescribes the procedure for making claims on the fund. Sub rule 16 provides that 
any person, other than a Defendant to the limitation proceedings, may apply to 

 
41 Form ADM19: General limitation decree. 
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the court within the time fixed in the decree, to have a general limitation decree 

set aside.  

Is the Plaintiff entitled to a limitation decree?  

[20]  In order for its liability to be limited, the Plaintiff must demonstrate that the 
incident was not caused by any 'actual fault or privity' on the part of the owners of 

the vessel. In that regard, the Plaintiff pleads, relevantly, that: 42  

(a)  on 20 January 2019, as the vessel approached the port of 

Nuku'alofa, the Master was requested by the pilot to proceed to anchor at 
the inner anchorage in the port so that the vessel could be moved to berth 

on the opening of the port, early on Monday, 21 January 2019;  10  

(b)  as the vessel approached the anchorage, the crewmembers making 
up the anchor team were instructed to move forward to make the starboard 

anchor ready;  

(c)  as the crewmembers approached the starboard anchor housing, 

they heard banging on the side of the ship;  

(d)  from the bow, the crew saw that the banging was being caused by 

the anchor chain hitting the ship's hull; and  

(e) the starboard anchor and chain had released from its housing.  

[21]  By its Statement of Defence, the Defendant denied the Plaintiff's 

entitlement to a limitation of liability and positively alleged that the damage to the 20  

cables was caused by the Plaintiff's actual fault and negligence.43 Particulars of 
those allegations were not provided. However, by its counterclaim, the 

Defendant particularised its allegation of negligence as:44  

(a)  permitting or causing an anchor to be dropped in the vicinity of 

(the cables);  

(b)  failing to properly secure the anchor on the vessel;   

 
42 Paragraphs 5 to 8 
43 Paragraphs 10 and 11. 
44 Paragraph 8. 
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(c)  failing to take any or any proper or effective measures to ensure 

that the vessel's anchor was secured;  

(d)  failing to implement procedures to positively confirm that the 

vessel's anchor was secured for sea with mechanical devices for that 

purpose carried by the vessel; and  

(e)  failing to ensure that the vessel was not dragging its anchor within 

the location of the cables.  

[22]  The orders made on 31 January 2020 included directions for the filing of 

affidavit material upon which the parties intend to rely at a hearing on the limitation 
issue. Originally, the Defendant was required to file its affidavits in response by 19 10  

June 2020. On 6 April 2020, the directions timetable was adjusted upon application 
by the Plaintiff for an extension of two months for the filing of its evidence due 
to difficulties associated with associated with the current Coronavirus pandemic. 

The commensurate adjustment to the timetable required the Defendant to file 

its affidavits in response by 14 August 2020.  

Plaintiff's evidence  

[23]  Between 5 and 9 June 2020, in support of its application for limitation, the 

Plaintiff filed affidavits from:  

(a)  Captain Tim Burfoot, an expert witness;  

(b)  Captain Rajiv Kumar Singhal, General Manager of MTM Ship 20  

Management Pte Limited ("MTM"), which was contracted by the Plaintiff 

to manage the crewing and all technical aspects of the vessel's operation;   

(c)  Jose Remo Librodo, President of Next Wave Maritime 
Management Inc, of the Philipines, which was appointed by MTM to recruit 

and train Philipino seafarers for MTM;  

(d)  Captain Neelamohan Padhi, Designated Person Ashore at MTM;  

(e)  Hariharan Sankaran, Deputy General Manager at MTM, 

Singapore; and  

(f)  Sanjeev Kumar Singh, Fleet Manager of MTM, Singapore.  
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Defendant discontinues its defence  

[24]  On 28 August 2020, Mr McBride, lead counsel for the Defendant, filed 

a memorandum requesting a further extension to the extant directions timetable. In 
it, Mr McBride stated that prior to receiving the Plaintiff's affidavit material, 
the Defendant was unaware of the particular basis on which the claim was being 
brought. The Defendant had been examining the evidence and attempting to  obtain 
a critique of it, to enable it to respond meaningfully with its own evidence. However, 

due to the ongoing impacts of the Coronavirus pandemic and consequent border 
closures, the Defendant had faced difficulties in preparing its  evidence. It 
foreshadowed having to liaise with factual witnesses in Tonga as  well as shipping 10  

experts in various jurisdictions. To that date, it had been unable to do so. Mr 
McBride therefore proposed a four-month extension for the filing of the Defendant's 

affidavit material in response.  

[25]  The Plaintiff opposed the length of extension sought and proposed that it 

should not exceed two months. The matter was mentioned to resolve the impasse. 
During that appearance, Mr McBride apologised for the fact that his 
client's memorandum was filed some two weeks after its affidavits were due and for 
the lack of any supporting affidavit/s explaining the difficulties said to have 
been encountered or what, if any, work had been done to date on preparing the 

Defendant's affidavit material. In answer to a question from the bench, Mr McBride 20  

candidly stated that the Defendant had in fact not started any work on  its affidavits. 

The date for the Defendant's affidavits was extended to 14  November 2020.  

[26]  On 13 November 2020, the Defendant filed a further memorandum. In it, 

Mr McBride advised, relevantly, that the Defendant:  

(a)  had determined not to file any evidence;  

(b)  discontinued its defence to the Statement of Claim;  

(c)  intended not to take any further steps in the proceeding except in 

relation to its Counterclaim (which is presently stayed) and as to costs;   

(d)  "knew nothing, of course, as to the basis upon which the Plaintiff 
contended that the submarine cable had been damaged without actual fault 30  

or privity on the part of the owners. It knew nothing of the owners or the 

management structure, or indeed of the precise circumstances in which the 

cable was damaged by the ship";  
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(e)  observed that the Plaintiff's "affidavits also disclosed that the ship 

was managed by 'MTM Ship Management Pty Ltd', but it is difficult to 
identify exactly how and when the anchor and chain came loose, but that 
potentially it came loose in heavy seas as a result of the failure of the crew 

to carry out operator procedures properly";  

(f)  urged the court "to give careful consideration to the Plaintiff's 
evidence, in the absence of any contradictor to the application, before 

determining whether the Plaintiff satisfies the relevant onus and should, or 

should not, be granted the relief it seeks".  

[27]  By memorandum filed 27 November 2020, counsel for the Plaintiff 10  

submitted that now that the limitation decree was unopposed, the decree should be 
granted under the applicable rules, including directions for advertising of the 

decree.45 Further submissions were also made in relation to costs.  

Conclusion on limitation of liability  

[28]  Mr McBride described the Plaintiff's seven affidavits as containing "lay and 

expert evidence addressing complex factual issues such as anchoring procedures, 
maintenance regimes, ship management procedures, crew training and the suspected 
cause of the anchor release which caused the damage to the Defendant's submarine 

cables on or around 20 January 2019." I agree.  

[29]  Of the affidavits provided to the independent expert, Captain Burfoot, and 20  

upon which his opinions were based, the affidavit of Pablo Aniag Tamayo Jr, 
Chief Mate of the vessel, was not filed in this proceeding. The Defendant has made 

no issue of it. I do not draw any inference, one way or the other, from the omission.  

[30]  Having carefully considered the Plaintiff's, now unchallenged, affidavit 

evidence, I am satisfied on the balance of probabilities that:   

(a)  the incident was likely caused by a failure in compliance by crew 

with the procedure for securing the anchor in question when the vessel 

departed Fiji;  

 
45 Order 42 of the Tonga Supreme Court Rules incorporating by reference. Order 
75 of the UK Supreme Court Rules. 
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(b)  subsequent adverse weather, sea and swell conditions caused a pin 

in the chain stopper to dislodge and the chain stopper raised with the 

movement of the vessel;  

(c)  the forces caused the wire lashing or windless brake holding the 

anchor, to break;  

(d)  at some point during the voyage, most likely upon arrival at 
Nuku'alofa, the anchor securing wire failed, the winch brake could not hold, 

and the anchor released;  

(e)  the anchor systems were of a standard design;  

(f)  prior to the incident, the anchor systems had been properly 10  

maintained;  

(g)  the safety management system provided a good procedure for 

securing anchors;  

(h)  there was no record of any previous problem or issue with the 

relevant anchor system prior to the incident; and  

(i)  records of survey inspections and maintenance for the vessel were 

all in order.  

[31]  It follows that I am satisfied, for the purposes of s.2 of the Shipping 
(Limitation of Liability) Act 1980, that the incident took place without any 'actual 

fault or privity' on the part of the Plaintiff as the registered owner of the vessel.   20  

[32.  Accordingly, the Plaintiff is entitled to the limitation of liability provided 

for by the said Act and the 1957 Convention.  

[33]  The Plaintiff's liability for all claims arising from the incident shall 
therefore not exceed TOP$859,403.82 together with interest to the date of 
establishment of the limitation fund, of TOP$93,003.98, making a total limit of 

liability in sum of TOP$952,407.70.  

Costs  

[34]  In his memorandum filed 13 November 2020, Mr McBride submitted that 

in relation to costs of the limitation proceedings, in summary:   
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(a)  the Defendant is a true Plaintiff in the proceedings in the sense that 

it is the party that has suffered loss and damage as a result of the incident;   

(b)  the Defendant was joined to the proceedings by the Plaintiff 

without being provided notice of the Plaintiff's intention to commence 

proceedings to seek a limitation decree;  

(c)  the only active step taken by the Defendant in the proceedings was 
the filing and service of its defence and cross-claim by the required 

deadline of 17 January 2020 (effectively requiring the Plaintiff to put 
forward evidence to substantiate its position, being evidence that was 

unknown to the Defendant);  10  

(d)  the Defendant has not taken any active role in the proceedings 
since 31 January 2020, other than appearing as required for mentions of the 
matter before the court and previously seeking an extension of time under 

the timetable;  

(e)  while the court has a broad discretion regarding costs (order 13, 

rule 8), it has been an invariable rule of practice (in respect of applications 
for decrees under the law preceding the LLMC) for the court to exercise 
that discretion by requiring Plaintiffs to meet the costs of limitation decree 

proceedings: Roscoe's Admiralty Practice (5 th Ed), p.249;  

(f)  that rule of practice is subject only to an exception for costs 20  

incurred by reason of Defendants having raised unreasonable issues on 
which they have failed, or costs occasioned by a dispute between rival 

claimants to the fund in court (neither of which apply here);  

(g)  that practice has developed because the Plaintiff is the wrongdoer, 
and should pay the ordinary costs of obtaining a limitation degree, if it 

seeks that indulgence from the Court;  

(h)  the Court should not make any adverse costs orders against the 

Defendant in favour of the Plaintiff in circumstances where the Defendant 
has properly and responsibly not taken any active steps in the proceedings 

having received and reviewed the Plaintiff's evidence;  30  

(i)  it would be unjust to make an adverse costs order against the 

Defendant when the Defendant is not a wrongdoer in any conventional 
sense and has been joined to the proceedings and the Defendant for the very 
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reason that it have suffered loss and damage as a result of the conduct of 

the Plaintiff.  

[35]  In their memorandum filed 27 November 2020, counsel for the Plaintiff 

submitted, in summary:  

(a)  following the Defendant's withdrawal of its opposition, costs of 

the limitation proceedings can now properly be addressed;  

(b)  a determination on the limitation decree application has been 

reached a much later point in the proceedings because the Defendant has 
not engaged properly with the proceedings. The position under the 
1957 Convention is that limitation has always been very difficult to resist 10  

when damage is caused by the navigation and operation of a ship (i.e. 
shipboard fault), because only the existence of actual fault or privity on the 
part of the owner (in the sense of the directing mind of a company where 

the owner is a company) will remove the right. The speedy process for an 
application for a limitation decree under the rules reflects the way in which 

such proceedings usually operate;  

(c)  the Defendant's defence and counterclaim asserted that the 
incident was caused by the Plaintiff's actual fault or negligence and that it 

was therefore not entitled to a limitation of its liability;   

(d)  that position, followed by periods of delay, could not be properly 20  

described as "passive participation" for although the Defendant has done 
the bare minimum in attending directions hearings, it continued its 

opposition to the grant of the decree until 12 November 2020;  

(e)  the Defendant has acted unreasonably in its conduct of the 
proceedings in maintaining opposition far beyond any time at which that 

was a reasonable position;  

(f)  that delay has prevented the making of a decree and the process of 

limitation reference under it, and has also increased the costs incurred by 
the Plaintiff in the proceedings and in maintaining the security constituting 

the limitation fund in court;  30  

(g)  the usual practice in limitation proceedings is that the Plaintiff 

plays the ordinary costs incurred in obtaining a decree, but a Defendant 
which opposes, and does not succeed, will pay costs in the usual way from 
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the point in time from which it should have accepted the limitation decree: 

The Alletta (No. 2) [1972] 2 All ER 414;  

(h)  in the present case, the Plaintiff had a straightforward claim for 

limitation which should have been accepted;  

(i)  in all the circumstances, it would be appropriate for the court to 
order that the costs of the limitation proceedings should lie where they fall 
as between the Plaintiff and Defendant, save for the order made on 18 

September 2020 in favour of the Plaintiff in relation to the costs occasioned 

by the Defendant's application for an extension of time.  

[36]  I do not accept that the Defendant's participation in the proceedings can 10  

be accurately described as "passive".  

[37.  The Defendant engaged in the issue of which Convention applied, where it 
initially (and seemingly) sought to establish that the higher limits under the 

1996 applied, only to end up agreeing that the lower limits of the 1996 Protocol 

applied.  

[38]  Further, and more importantly, when pleading its position to the Plaintiff's 
application for a limitation decree, it was open to the Defendant to simply not admit 
the relevant allegations by which the Plaintiff sought to base its entitlement to a 
limitation of liability, and thereby put the Plaintiff to its proof. Instead, however, the 

Defendant positively denied the Plaintiffs entitlement and alleged that the incident 20  

had been caused by the Plaintiff's actual fault or negligence. The particulars of 
negligence sub-joined to paragraph 8 of the Defendant's Counterclaim suggested that 
it possessed evidence by which it would seek to establish that the incident was 
caused by the Plaintiff's actual fault or privity. It transpired, and notwithstanding 
earlier requests for an extension of time within which to adduce such evidence, that 

by 12 November 2020, when it withdrew its opposition, the Defendant necessarily 
did not have any such evidence to support its pleaded position in January 2020. It 
did not have a proper basis for its pleading. Ordinarily, such conduct will militate 
against any costs order favourable to the Defendant and falls within the exception to 

the usual rule governing costs orders on limitation proceedings.  30  

[39]  However, the Defendant's conduct did not materially alter the 

Plaintiff's evidentiary burden of presenting evidence to establish that the incident 
was not caused by its actual fault or privity. The costs of doing so were always 
the Plaintiff's to bear. In that sense, it cannot be said that the Defendant 
raised unreasonable issues on which it has failed. While it can be said that 
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the Defendant raised issues of fault and/or negligence on the part of the Plaintiff, 

the Defendant did not persist with those issues in any manner which added to 

or altered the Plaintiff's evidentiary burden.  

[40]  In the ordinary course, therefore, the Defendant would be entitled to 
its reasonable costs of considering that evidence and in forming a view as to 
whether there was any legitimate basis for maintaining its opposition to the 
limitation decree. In my view, a reasonable period within which to reach that view 

was 28 days from the filing and service of the Plaintiff's affidavit material.   

[41]  A further consideration is the delay which has been incurred due to the 

late determination by the Defendant of its inability to effectively oppose the 10  

Plaintiff's case. Whilst that could partly be attributable to the coronavirus pandemic 
this year, and its impact on the ability to communicate freely with persons abroad, 
Mr McBride's frank revelation at the last appearance that the Defendant had not 

even commenced work on trying to prepare affidavit material caused, in my 

view, unnecessary prolongation of the limitation proceedings.  

[42.  Having weighed all those considerations, I consider it appropriate to order 
that the Plaintiff pay the Defendant's costs of and incidental to the proceeding up 
to and including 10 July 2020 (the date by which the Defendant ought to 
have realised and declared that its opposition to the limitation decree was no 

longer warranted) and that thereafter each party bear its own costs. That order 20  

excludes the discrete costs order made against the Defendant on 18 September 

2020. Terms of the decree and further directions  

[43]  By memorandum filed 9 December 2020, counsel for the Plaintiff provided 
a proposed form of Order limiting the Plaintiff's liability and a draft public notice 
to be advertised in accordance with the Rules. I am content to substantially adopt  the 

terms of the proposed Order save for order 5 concerning the advertisement of the 
public notice. The Plaintiff's order only requires advertising in one newspaper. As 

noted above, the relevant rules require advertising in three  newspapers.  

Result  

[44]  The Plaintiff's application for a decree of limitation of liability pursuant to 30  

s.2 of the Shipping (Limitation of Liability) Act 1980 is granted.  

[45]  The terms of the decree, requirements for advertising thereof and 

further directions are set out in a separate Order accompanying this Ruling.  
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[46]  The Plaintiff is to pay the Defendant's costs of and incidental to the 

limitation proceedings up to and including 10 July 2020. Thereafter, and with the 
exception of the costs order made on 18 September 2020, the parties shall each bear 

their own costs.  
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Public Service Commission  v  Public Service Tribunal and 

Claude Tupou 

Supreme Court, Nuku’alofa 

Whitten, Lord Chief Justice  

CV 52/2019 

1 September 2020 

EMPLOYMENT - Public Service - The PSC seeks judicial review of 

the Tribunal’s decision to extend the time for appeal against the 

PSC’s decision to terminate a CEO’s employment 

JUDICIAL REVIEW – grounds for, fairness, reasons to be given; 10  

Appeal must be lodged within 14 days  

HELD 

1. The grounds upon which the Tribunal's decision may be judicially reviewed 

have been conveniently classified as 'illegality', 'irrationality' and 
'procedural impropriety': Accordingly, the Court here is not concerned with 
the merits of the Tribunal's decision, but rather the process and procedure 

by which it arrived at its decision to extend time. 

2. The common law principle of fairness often provides the basis for the duty 
applying as the giving of reasons is essential to allow effective supervision 

by the courts: Reasons must be adequate and intelligible and must set out 20  

the conclusions on the principal important controversial points at issue 
indicating how any issue of fact and law was resolved. However, appealable 
error arising from inadequate reasons which gives rise to a miscarriage of 
justice does not necessarily result in a new trial. In an appropriate case, the 

reviewing court may itself determine the matter. 

3. There was an inconsistency between the Act and the Regulations – the Act 

being clear must prevail, the regulations are therefore ultra vires and 
invalid; so the appeal must have been lodged within the 14 days, so the 
Tribunal had no power to extend the time and (as well as the lack of reasons, 

misunderstanding of the law) the appeal fails because out of time . 30  
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Cases considered 

Pekipaki v Fifita [2018] TOCA 19 at [29] 
Associated Provincial Picture Houses Ltd v Wednesbury Corporation 
[1948] 1 KB 223. 
Attorney General v Qian [2019] TOCA 20. 
Wingfoot Australia Partners Pty Ltd v Kocak (2013) 252 CLR 480. 
Mount Lawley Pty Ltd v Western Australian Planning Commission 

(2004) 29 WAR 273. 
'Atenisi Institute Inc v Tonga National Qualifications and Accreditation 
Board [2019] TOSC 45. 10  

Gough Finance Ltd v Westpac Bank of Tonga [2005] Tonga LR 390. 

Statutes considered 

Public Service Act 

Regulations considered 

Public Service (Disciplinary Procedures) Regulations  

Public Service (Grievance and Dispute Procedures) Regulations  

Counsel for the Plaintiff:           Mr S. Sisifa S.G. with Mrs. Tupou  

First Defendant                                No appearance 

Counsel for Second Defendant        Mr S. Stanton (by video link) with Mrs P. Tupou  

 20  

JUDGMENT 

Introduction 

1. In this proceeding, the Plaintiff ("the Commission") seeks judicial review 
of the First Defendant's (“the Tribunal”) decision to allow an application by the 
Second Defendant ("Mr Tupou") for an extension of time within which to appeal 
against the Commission's decision to terminate Mr Tupou's employment contract as 

CEO of the Ministry of Education.  

2.  The Tribunal did not participate in the proceeding and is thereby taken to 

abide the decision of the Court.  

3.  Leave to apply for judicial review, pursuant to order 39 of the Supreme 30  

Court Rules, was granted on 30 October 2019. Thereafter, the parties filed almost 
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3,000 pages of pleadings, affidavits, exhibits and authorities. In the final throes of 
the second of two days of hearing, discussions between the Bench and Counsel led 

to the parties agreeing upon the appropriate resolution of the proceeding.  

4.  Accordingly, these reasons are more succinct than might otherwise have 
been the case had the parties required the Court to consider and determine every 

issue raised. However, the issue on which the proceeding was ultimately determined 
extends beyond the parties hereto and may affect any employees of, or other persons 
associated with, the Public Service, who are or may become involved in appeals 
from decisions of the Commission to the Tribunal. Therefore, some exposition of 

the background, issues and analysis leading to the agreed result is required.  10  

Background  

5.  The Commission relied on two affidavits of its Acting Chairman, Mr 

Simione Sefanaia, sworn 1 October 2019 and 25 May 2020. Mr Tupou relied on his 
affidavit sworn 17 February 2020. From those affidavits and the voluminous exhibit 

material filed, the following background is distilled.  

6.  On 31 May 2016, Mr Tupou was appointed Chief Executive Officer of the 
Ministry of Education for a term of three years. Pursuant to his contract of 

employment, Mr Tupou was directly accountable to the Minister and to report to the 
Commission through the Minister as per reporting requirements and performance 

assessments set out in his employment contract.  20  

7.  Clause 25 of the contract, entitled "Unsatisfactory performance after the 
initial three and six months review from appointment', provided that where at any 
time after the initial three and six month review periods from appointment, the 

Commission determined that Mr Tupou's work performance was unsatisfactory, the 
Commission (in consultation with the responsible Minister) may discuss the 
assessment with Mr Tupou, advise him in writing of the areas in which his work is 
unsatisfactory and give him three months to demonstrate competent performance. 
Clause 25.2 provided that where at the end of that period, Mr Tupou's work 
performance remained unsatisfactory, and after giving him an opportunity to be 

heard, the Commission could terminate his contract of employment and pay him 30  

termination payments as set out therein.  

8.  By comparison, clause 26 enabled the Commission, in consultation with 
the responsible Minister, and subject to any prescribed disciplinary procedures, to 
terminate Mr Tupou's contract if, among other things, he breached the Public Service 
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Code of Ethics and Conduct 2010 ("Code of Conduct”) or where his conduct was 
such that he should be dismissed under the Public Service Act 2002 as amended 

("the Act”) or the Public Service Regulations.  

9.  Clause 29 permitted Mr Tupou to exercise any prescribed right of appeal 
procedures provided by any Act or Regulation. Clause 30 provided that the 

provisions of the Act, any Public Service Regulations and the Public Finance 

Management Act 2002 applied to the parties and their contract.  

10.  The Commission alleged that Mr Tupou's performance as CEO was 
unsatisfactory in several respects. The complaints were either initiated or supported 
by the Minister. Between 6 February 2018 and 18 January 2019, a process of 10  

exchanges of notices and responses, meetings and the like took place between the 

Commission and Mr Tupou. The Commission contended that that process was 

conducted in accordance with clause 25 of Mr Tupou's contract.  

11.  The process concluded on 21 January 2019, when, after having received 
and considered Mr Tupou's final written response, the Commission determined that 
Mr Tupou's performance remained unsatisfactory and his contract was terminated in 

accordance with clause 25.2.  

Mr Tupou's appeal to the Tribunal  

12.  On 20 April 2019, Mr Tupou lodged a notice of appeal with the Tribunal in 

respect of the Commission's decision to terminate his contract of employment. The 20  

notice of appeal referred to s.13(5) of the Act which provides that:  

"The Commission shall, after consultation with the relevant Minister, remove a Chief 

Executive Officer of a Ministry from office due to non-performance or misconduct."  

13.  It also referred to clause 25 of the employment contract which, as noted 

above, provided a procedure for termination for unsatisfactory performance. The 
notice then proceeded to catalogue a history of difficulties between Mr Tupou and 

the then Minister, which may be summarised as follows:  

(a)  In February 2018, he was informed that the Minister and Cabinet 
had lodged complaints against him to which he was required to respond. 

The most significant of the complaints related to Mr Tupou's refusal to sign 30  

a cancellation of a completed recruitment process and to sign a contract to 
hire a Mr Piukala's software company instead. The second complaint 
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related to staff not receiving salary increments due to a lack of performance 

assessments.  

(b)  In April 2018, Mr Tupou responded to the complaints. From then 
until October 2018, he heard nothing further about them from the Minister 

or the Commission.  

(c)  Throughout that period, Mr Tupou maintained his refusal to 

engage Mr Piukala's software company because he considered it contrary 
to the Procurement Regulations and with the statements made in the 
cancellation letter distributed to the bidders. The Minister, on the other 
hand, made it quite clear that the contract should be 'sole -sourced' to Mr 10  

Piukala.  

(d)  That impasse led to Mr Tupou receiving a letter from the 

Commission on 2 October 2018 requiring him to respond to the Minister' 
complaint and recommendation that Mr Tupou's contract as CEO be 
terminated. The Minister stated that he was not able, and did not want, to 
work with Mr Tupou anymore, and that the "cold relationship" developing 
between them would have a detrimental effect on the progress of the 

Ministry.  

(e)  Mr Tupou met with the Commission to discuss the complaint and 

he agreed that he would try and progress the relationship.  20  

(f)  However, on 18 December 2018, the Minister lodged another 

complaint against Mr Tupou, and this time also with the Prime Minister.  

(g)  In January 2019, Mr Tupou responded to that complaint. He 

identified that the reason for the Minister's displeasure was Mr Tupou's 
refusal to award Mr Piukala the contract. He recounted that, "as 
punishment", the Minister cancelled most, if not all, trips intended for Mr 
Tupou and bypassed him in issuing directives to staff. Mr Tupou remained 

steadfast in his refusal of the Piukala contract.  

(h)  On 11 January 2019, the Commission responded that the 

termination of Mr Tupou's contract was justified for unsatisfactory 30  

performance and offered him an opportunity to be heard pursuant to clause 
25 of his contract. His response was required within seven days although 

the Commission said he was free to seek more time if required.  
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(i)  On 14 January 2019, Mr Tupou requested further time with 

reasons.  

(j)  The next day, the Commission refused his request for further time 

and demanded his response be lodged by Friday, 18 January 2019.  

(k)  On that date, Mr Tupou filed another response comprising more 

than a thousand pages.   

(l)  The following Monday, 21 January 2019, the Commission 

terminated Mr Tupou's contract for "unsatisfactory performance".  

14.  Mr Tupou's appeal was based on a myriad of grounds for relief. They 

included that the Commission's decision:  10  

(a)  was dictated by the Prime Minister and the Minister;  

(b)  had adopted the allegations against him blindly without making its 

own assessment as the decision-maker and had therefore abdicated its 
responsibility to consider the merits of his case and simply 'rubberstamped' 

the recommendation of the Minister;  

(c)  was for the improper purpose of punishing him for not complying 
with the orders of the Prime Minister and Minister in relation to the Piukala 

contract and not agreeing to the Commission's position on a staff 

restructure, remunerations and promotions;  

(d)  demonstrated bias against him;  20  

(e)  failed to take into account relevant considerations and took into 

account irrelevant considerations;  

(f)  breached his legitimate expectation; and  

(g)  was unreasonable.  

15.  Mr Tupou sought a declaration that the Commission's decision to terminate 

was unlawful and an order setting it aside. He also sought orders for payment of what 
was due to him under his contract had it not been terminated early with a gratuity 
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pursuant to clause 15 (if appropriate) and damages for unnecessary injury to his 

professional reputation in the sum of $80,000.  

16.  Mr Tupou's notice of appeal did not specify any contractual or legislative 

provision by which his appeal was brought.  

Mr Tupou's application to extend time within which to appeal  

17.  On 3 May 2019, Mr Tupou submitted an ex parte application (dated 30 

April 2019) to the Tribunal for an extension of time within which to lodge his appeal 
against the Commission's decision to terminate his employment contract. The 

grounds of his application included:  

18.  that as his contract had been terminated, he misunderstood that he was no 10  

longer an employee as defined in s.21A(2) of the Act and proceeded to prepare for 

filing for judicial review;  

19.  that application was filed but there was an issue in relation to jurisdiction 

and it was clear that the Tribunal possessed the jurisdiction for his appeal;  

20.  that refusing an extension of time would be unjust in that he would be 

deprived of his right to challenge the termination of this contract;  

21.  that the 14 days required by the Act was not sufficient for him to collate the 

information required to bring about his appeal; and  

22.  that he. was not seeking reinstatement to the position of CEO of the 

Ministry of Education and Training and therefore the advertising and engagement of 20  

a replacement CEO would not be affected, nor, as a result, would there be any 

prejudice to the Commission if an extension was granted.  

23.  I note in passing that Mr Tupou did not contend that the 14 day period was 

insufficient for him to make an application for an extension of time within which to 

lodge an appeal.  

24.  … 

25.  On 30 April 2019, Mr Tupou filed with the Tribunal an ex parte application 
for an extension of time within which to lodge his appeal. The grounds for his 
application included his belief that as his contract had been terminated, it was 
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"simply misunderstood that he was no longer an employee as defined under section 
21A(2) of the Public Service Act and he proceeded to prepare an application for 

judicial review".  

26.  A judicial review application was filed with.in the three-month period 
prescribed by order 39 of the Supreme Court Rules. However, an issue of jurisdiction 

was raised which resulted in Mr Tupou lodging his application for an extension of 
time before the Tribunal. In his supporting affidavit, Mr Tupou said that he believed 
the Tribunal possessed jurisdiction for cases such as his, but that if he sought judicial 
review prior to filing with the Tribunal, his case might be referred back or face a 
defence of lack of jurisdiction in court. He added that he should not be deprived of 10  

the right to appeal because of a mistaken belief as to jurisdiction. Mr Tupou further 

deposed that he was not seeking reinstatement to the position of CEO of the Ministry 
and therefore any advertising for his replacement would not be affected and the 

Commission would not suffer any prejudice if an extension was granted.  

27.  Like his notice of appeal, Mr Tupou's application for an extension of time 
within which to appeal did not specify any legislative provision upon which the 
application was based. However, one of the grounds relied upon, was "that the 14 

days required by the Act was not sufficient for the Appellant to collate the 

information required for him to bring about his appeal".  

Relevant legislation governing appeals to the Tribunal  20  

28.  Before turning to the Tribunal's decision on Mr Tupou's application to 
extend time, it is first instructive to consider the statutory framework relevant to 

appeals from decisions of the Commission to the Tribunal.  

The Act  

29.  Both the Commission and the Tribunal are creatures of statute.  

30.  Part II of the Public Service Act establishes and regulates the operations of 
the Commission. Section 6 describes the Commission's principal functions as 
including to appoint, discipline and dismiss employees and resolve employment 
disputes, determine practices and procedures relating to the discipline and 

termination of employment of employees and manage and mitigate disputes and 30  

grievances.  
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31.  Section 12 requires all appointments, disciplinary matters and terminations 

within the Public Service to be made in accordance with the Act provided that 
employees of the Ministry responsible for education and training below the position 

of Chief Executive Officer shall be dealt with under the Education Act.  

32.  As noted above, s.13(5) permits the Commission, after consultation with 

the relevant Minister, to remove a Chief Executive Officer from office due to non-

performance or misconduct.  

33.  Part IV provides for the creation of the Code of Conduct for the Public 
Service with which all employees are required to comply, as well as dispute and 

disciplinary procedures.  10  

34.  Section 21 provides:  

21 Dispute resolution and disciplinary matters  

(1)  The procedure to determine disputes and disciplinary matters 

under this Act shall be prescribed by Regulations.  

(2)  A person who is dissatisfied with a determination may appeal to 

the Public Service Tribunal.  

[emphasis added]  

35.  Part VA establishes the Tribunal and specifies the subject matter, timing 

and procedure for appeals to the Tribunal and requirements in respect of its 

decisions.  20  

36.  Similar to s.21 (2), s.21A empowers the Tribunal to hear appeals regarding 
any decision made by the Commission regarding an employee under the Act or any 

regulations made thereunder.  

37.  Relevantly to the instant case, s.21C provides:  

21C Appeals  

(1)  Any person who is dissatisfied with a decision of the Commission 

may appeal to the Tribunal.  
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(2)  An appeal under subsection (1) –  

(a)  shall be in writing; and  

(b)  shall be lodged with the Secretariat of the Tribunal within 14 days 
after the person making the application has been served with written notice 

of the Commission's decision.  

(3)  The Tribunal may, upon application in writing before the due 

date, extend the time for making an appeal .  

[emphasis added]  

38.  Section 22 enables the Prime Minister, with the consent of Cabinet, to make 
Regulations for the proper and efficient administration of the Act. Section 27 10  

provides that, subject to the Constitution, the provisions of the Act shall prevail when 

any of its provisions conflict with the provision of any other law.  

The Regulations  

39.  The Regulations which have sprung from ss 21 and 22 of the Act are the 
Public Service (Disciplinary Procedures) Regulations ["Disciplinary Regulations"] 
and the Public Service (Grievance and Dispute Procedures) Regulations ["Grievance 

and Dispute Regulations"].  

40.  Regulation 3 of the Disciplinary Regulations empowers the Commission to 

initiate disciplinary action of its own motion including against a Chief Executive 
Officer. The Regulations then set out a series of intricate procedures which include 20  

commencing with an enquiry or investigation, categorization as to whether an 
allegation is a minor or serious disciplinary case, specific provisions for serious 
financial irregularities, other procedures for serious disciplinary charges. the 

establishment of a Charge Formulation Committee whose powers include laying 
appropriate charges against an employee and recommending suspension of 
employee to the Commission, and the establishment of a Committee of an Enquiry 
to undertake an investigation. The various available results of enquiries and 
investigations include penalties such as acquittal, reprimand, suspension and 

dismissal or any other action the Commission may consider necessary.  

41.  Part III deals with appeals to the Tribunal.  30  
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42.  Regulation 16 provides:  

PART III - APPEAL TO THE TRIBUNAL  

16 Appeals  

(1)  An employee has the right to appeal to the Tribunal against any 

decision of the Commission.  

(2)  An appeal shall be in the prescribed form set out in Schedule I of 

these Regulations.  

(3)  The employee shall lodge his appeal with the Secretary of the 
Tribunal within 30 days following receipt by the employee of the written 

communication of the decision of the Commission.  10  

(4)  At the same time as he serves notice on the Tribunal, the employee 

shall serve a copy of the notice on the Commission.·  

(5)  The appellant shall pay the prescribed fee set out in Schedule II to 

these Regulations to the Secretary of the Tribunal.  

[emphasis added]  

43.  Regulation 21 provides:  

21 Extension of time  

The Tribunal may extend any time specified by these Regulations upon such 

terms as it thinks fit, if it considers that the justice of the case requires it .  

[emphasis added]  20  

44.  For completeness, I refer to the Public Service (Grievance and Dispute 
Procedures) Regulations. Those regulations apply to, inter alia, "employment 
disputes" meaning disputes between the employer and an association relating to 

terms and conditions of employment, and "employment grievances" meaning 
grievances that an employee may have against the employer or another employee in 
relation to his employment, or one or more conditions of it, being affected to his 
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disadvantage by unjustifiable action taken by the employer or that his employment 

conditions disadvantage or discriminate against him.  

45.  Regulation 10 provides a right of appeal against any decision or 
noncompliance with procedural requirements of the Regulations by an employer. 
Such appeal is to be filed within 14 working days of receipt of the decision. 

Regulation 19 provides a right of appeal to an Association against any determination 
by the Commission of an employment dispute or non-compliance with procedural 
requirements of the Regulations, such appeal to be filed within 14 working days of 
receipt of the decision. Those Regulations do not contain any express provision 

conferring power on the Tribunal to extend those periods.  10  

The Tribunal's decision to extend time  

46.  On 28 May 2019, Mr Tupou's application for an extension of time was 

heard by the Tribunal.  

47.  On 25 June 2019, the Tribunal delivered its decision.  

48.  The Tribunal set out the terms of ss 21 and 22 of the Act and noted that the 
Disciplinary Regulations were made in the exercise of the powers conferred by those 

provisions. It described the Disciplinary Regulations as being:  

"... specifically designed and intended by the legislators to operate 

separately with regard to appeals relating to 'disciplinary matters' as distinct 
from the provisions enacted under Part VA (PUBLIC SERVICE 20  

TRIBUNAL) of the ... Act .... ".  

[emphasis added]  

49.  The Tribunal then recited the relevant provisions of s.21 C which, as noted 

above, requires appeals to the Tribunal to be lodged within 14 days after service of 
the decision to be appealed and also provides that the Tribunal may, upon application 

in writing before the due date, extend the time for making an appeal.  

50.  Under that provision, Mr Tupou had until 4 February 2019 to lodge his 
appeal or any application to extend the time for doing so. He filed his appeal on 20 
April 2019 and his application for an extension of time on 3 May 2019. Accordingly, 

there can be no doubt that Mr Tupou did not file his application for an extension of 30  

time "before the due date".  
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51.  However, in the face of that almost three month delay, the Tribunal stated:  

"8. Clearly, the present application is not being made under this provision. 

Therefore, the requirements imposed by section 21C(3) are not relevant."  

52.  The Tribunal expressed its belief that the difference in requirements for 
lodging appeals under the Act was "intentional" and was the "reason for the apparent 

discrepancies in the appeal provisions" between the Act and the Disciplinary 
Regulations. It recapped the requirements of the Act as being 14 days for lodging of 
an appeal with an extension available only if an application for same was made 
before the due date (i.e. within the 14 day appeal period). That was compared with 
the requirements for appeals under the Disciplinary Regulations of 30 days within 10  

which to lodge an appeal with an extension being available upon such terms as the 

Tribunal thinks fit if it considers the justice of the case requires it; in other words, 

no time limit for any application for an extension of time.  

53.  The Tribunal also noted that the Grievance and Dispute Regulations require 
appeals to be lodged within 14 days and do not provide for any right to apply for an 

extension of that time.  

54.  The Tribunal then referred to s.1 10(d) of the Interpretation Act which 

provides:  

"10 Power to make regulations  

When in any Act which is now or may hereafter be in force power is given 20  

to any authority to make rules or regulations, the following provisions shall, 
unless in any case the contrary is expressly provided or by necessary 
implication appears to be intended, have effect with reference to the making 

and operation of the rules and regulations –  

…. 

(d)  no rule or regulation shall be inconsistent with the provisions of 

any Act;"  

[emphasis added]  

55.  Then, critically in the present case, at paragraph 14 of its reasons, the 

Tribunal expressed its belief that:  30  
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" ... Section 10(d) above does not apply to the present case. The provision 

of the Public Service Act [section 21C(3)] which is inconsistent with the 
Regulations are not relevant, because the Regulations were empowered to 

be made under different provisions of the Act (mainly sections 21 and 22)."  

[emphasis added]  

56.  It also opined that it was "clear" that the Disciplinary Regulations and the 

Grievance and Dispute Regulations "by necessary implication, appear to have been 

intended to be applied separately."  

57.  The Tribunal then proceeded to apply regulation 21 of the Disciplinary 
Procedures to Mr Tupou's application. After recording that it had considered the 10  

submissions of the parties and the grounds for the application, the Tribunal stated 

that it believed that there were "arguable grounds for the appeal to be heard" and 

therefore held:  

"18. ... that the justice of the case requires that an extension of time for the 

lodging of an appeal by the Applicant be allowed."  

The hearing in this proceeding  

58.  The hearing in this proceeding commenced on 11 May 2020. During 

submissions that day, two additional issues arose, namely, the adequacy of the 
Tribunal's reasons for its decision and whether regulations 16 and 21 of the 
Disciplinary Regulations are inconsistent with s.21 C(3) of the Act. The Commission 20  

applied for leave to amend its claim. Leave was granted. Amended pleadings were 

filed.  

59.  When the hearing resumed on 13 August 2020, Mr Stanton appeared for 

Mr Tupou by video link from Sydney with Mrs P. Tupou here in Nuku'alofa. Both 
counsel reiterated their respective submissions from the first hearing and spoke to 

further written submissions addressing the additional issues.  

The Commission's case  

60.  The Commission contends that the Tribunal's decision was flawed and that 

it erred in law, because, in summary:  
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(a)  the Commission's decision to terminate Mr Tupou's employment 

contract was based on clause 25 of his contract and not under the provisions 

of the Disciplinary Regulations;  

(b)  that course was based on advice from the then Acting Attorney 

General;  

(c)  regulations 16 and 21 were only applicable if Mr Tupou was dealt 

with under clause 26 of his employment contract;  

(d)  the Commission did not conduct any disciplinary proceedings 
against Mr Tupou in respect of which he could rely upon the relevant 
provisions of the Disciplinary Regulations as the basis for his appeal and 10  

application for an extension of time within which to appeal;  

(e)  that Mr Tupou was dealt with under clause 25 of his contract 

means that clause 29 of the contract only gives rise to the rights of appeal 

prescribed under the Act;  

(f)  Mr Tupou's appeal ought be taken to have been lodged under 

s.21C(2)(b) of the Act;  

(g)  as Mr Tupou's application for an extension of time was not lodged 

within 14 days after being served with the Commission's decision, the 
Tribunal did not have power to entertain it and it should have been 

dismissed.  20  

61.  Those errors are said to have resulted in the Tribunal taking into account 
irrelevant considerations, failing to take into account relevant considerations, 
proceeding on mistakes of fact and law, and that its decision was so unreasonable 

that no reasonable tribunal could have reached it.  

62.  On the question of adequacy of reasons, the Commission submitted that:  

(a)  the Tribunal failed to provide adequate reasons for its decision, 
particularly at paragraph 8 thereof,46 and thereby breached the requirements 

 
46 Relying upon the English Court of Appeal decision in R v Civil Service Appeal 
Board; ex parte Cunningham 
[1991} 4 All E.R. 310. 
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of procedural fairness by preventing the Commission from knowing 
whether it could 'maintain an action for judicial review on independent 

grounds such as illegality or irrationality;  

(b)  by reason of Mr Tupou's failure to stipulate, in both his notice of 
appeal and application, the statutory basis upon which they were being 

brought, the Tribunal erred in law and fact when it concluded that the 
application was not being made under s.21 C of the Act and that therefore 

the requirements therein were not relevant;  

(c)  the Tribunal failed to provide any reasonable explanation for its 
finding that regulation 21 applied to Mr Tupou's application when he was 10  

never subject to any disciplinary action or sanction which could be subject 

to an appeal under the Disciplinary Regulations;  

(d)  while clause 29 of Mr Tupou's employment contract entitled him 

to exercise any prescribed right of appeal provided by any Act or 
Regulations, that clause should be construed so that appeal rights under 
regulations 16 and 21 should only apply if Mr Tupou was dealt with under 

clause 26 of his contract for misconduct.  

63.  On the question of potential inconsistency, counsel for the Commission 

initially submitted that:  

(a)  the relevant provisions of the Act and the Disciplinary Regulations 20  

were "not inconsistent" for the purposes of s.10(d) of the Interpretation Act 

as "they each provide rights on appeals on clear and distinct matters";  

(b)  the basis for the distinction was said to be that appeal rights and 

timeframes under the Disciplinary Regulations apply in respect of decisions 
by the Commission on disciplinary matters, whereas the appeal rights and 
timeframes provided by the Act will apply to any other decisions made by 

the Commission under the Act;  

(c)  as Mr Tupou's dismissal was pursuant to clause 25 of his contract, 

his right of appeal against that decision arose only pursuant to the Act;  

(d)  in that circumstance, there was no inconsistency between the 30  

appeal provisions of the Act and those in the Disciplinary Regulations;  
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(e)  however, because the Tribunal inferentially decided that the 

Disciplinary Regulations applied to Mr Tupou's appeal and application, the 
Tribunal "triggered an inconsistency" between s.21C of the Act and 
regulations 16 and 21 of the Disciplinary Regulations that is prohibited by 

s.10(d) of the Interpretation Act.  

64.  Finally, the Commission contended that the Tribunal's decision was 

unreasonable in the 'Wednesbury' sense,47 because "it was a known fact to the 
(Tribunal) that (Mr Tupou) was never subject to any disciplinary action or sanction 
under the (Disciplinary Regulations)" that could be appealed under regulation 16 or 
for which an application for an extension of time to appeal could be made under 10  

regulation 21.  

Mr Tupou's case  

65.  The written submissions on behalf of Mr Tupou may be summarised as 

follows:  

(a)  The initial submissions were largely dedicated to recounting the 

history and nature of the complaints by the Minister against Mr Tupou.  

(b)  The Commission's claim in this proceeding amounted to an abuse 

of process because it filed its application for leave to apply for judicial 
review at a time when his substantive appeal was being heard by the 
Tribunal. The Commission failed to comply with directions by the Tribunal 20  

so that the hearing of the substantive appeal was not heard until 29 October 
2019. Leave to apply for judicial review was granted by this Court on 1 
November 2019. Mr Tupou says that throughout that period, the 

Commission did not make either himself or the Tribunal aware of the 
Commission's intention to apply for judicial review of the Tribunal's 
decision to extend time. As a result, the Tribunal has withheld its ruling on 
the appeal until the outcome of this proceeding. It is submitted that such 
conduct is "clearly unethical and an abuse of the proper process of the 
Court" which has "extremely prejudiced (Mr Tupou) financially, 

emotionally and morally" and amounts to conduct "unfitting of the plaintiff 30  

and its position, purpose in government and with its resources versus a 

 
47 Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 
223. 
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dismissed employee without a means of an income." This complaint was 

not pressed on the second day of the hearing before me.  

(c)  The Commission's argument that as Mr Tupou's contract was 
terminated pursuant to clause 25 thereof, his only rights of appeal were 
pursuant to the Act, is incorrect because clause 29 of the contract allowed 

him to exercise any prescribed right of appeal procedures provided by any 

Act or Regulation.  

(d)  In the course of the proceedings on the application to extend time, 
it was made clear that the application was made under regulation 21 rather 
than s. 21C of the Act. It was acknowledged that if Mr Tupou had elected 10  

that latter provision, he would have had no prospect whatsoever of an 

extension of time because the Tribunal would not have had jurisdiction to 
entertain the application. Reference was made to the submissions on behalf 
of Mr Tupou on the extension of time application. Sure enough, paragraph 
1 of those submissions stated: "This is an application for an extension of 
time pursuant to section 21 of the Public Service (Disciplinary Procedures) 
(Amendment) Regulations 2010 for the Appellant to file his appeal." 

Curiously, however, that assertion does not appear anywhere within the 
Tribunal's reasons for its decision to extend time. Moreover, the written 
submissions below do not contain any basis or rationale for the assertion 20  

that the application was brought pursuant to the Disciplinary Regulations. 
Nor do they shed any light on whether the substantive appeal was being 

brought pursuant to the Act or the Disciplinary Regulations.  

(e)  A further reason that the Commission's argument that s.21C(2)(b) 

of the Act was the appropriate avenue for his appeal is incorrect, is that the 
main complaints against Mr Tupou related to what could be characterised 
as breaches of discipline under the Code of Conduct "which would/should 
give rise to disciplinary proceedings under the ... Regulations". Similarly, 
as Mr Tupou's appeal could be effectively characterised as one for wrongful 

dismissal, an appeal could therefore lie under the Disciplinary Regulations.  30  

(f)  By reference to a number of English, Australian and New Zealand 

authorities, the legislation did not intend that a failure to comply with time 
provisions as apply here would deprive the Tribunal of jurisdiction and 

render any decision which it purported to make null and void.  
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66.  Following the pleading amendments, the following supplementary 

submissions were made on behalf of Mr Tupou:  

(a)  Neither clause 25 nor 26 of his employment contract, nor any other 
provision of it, excluded Mr Tupou's common law rights. Therefore, where, 
as here, there is a purported termination for unsatisfactory performance, 

which in substance and in fact should have been based on alleged 
misconduct, Mr Tupou is entitled to rely on his common law rights and the 

Commission's breaches of them.  

(b)  The Commission cannot take advantage of its own breach by in 
fact terminating for misconduct albeit under the guise of unsatisfactory 10  

performance thereby seeking to preclude Mr Tupou from agitating his 

complaints before the Tribunal.  

(c)  As subclause 1.2 of the employment contracts acknowledges, Mr 

Tupou was appointed pursuant to s.13(2) of the Act. The Act requires a 
person in the position of Mr Tupou to enter a contract on prescribed terms. 
Therefore, the contract incorporated the statutory terms and regulations 
relevant to termination whether for unsatisfactory performance or 

misconduct.  

(d)  In further support of the submission that the true characterisation 

of the basis for Mr Tupou's dismissal was misconduct, references were 20  

made to the evidence of alleged insubordination by him which amounts to 

misconduct.  

(e)  The Court "must make the determination as to whether the matter 

was 'unsatisfactory performance and accordingly a non-disciplinary matter" 

or for that matter whether it was in the circumstances, ... misconduct ...·".  

(f)  As the Commission's decision was in effect based on allegations 
of misconduct, and not unsatisfactory performance, that enabled the 
"invocation of s.21(2) of the Act and in turn s.21C(2)". Those provisions 
should be interpreted as part of remedial and/or beneficial legislation when 

considering Mr Tupou's application for an extension of time.  30  

(g)  The Tribunal's decision to extend time was a proper exercise of 

discretion, and in accordance with House v R (1936) 66 CLR 499, "does 
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not permit of the review that is sought to be undertaken by the" Commission 

here."  

(h)  Regulation 16 of the Disciplinary Regulations provides a right of 
appeal against any decision of the Commission to the Tribunal. As clause 
29 of the contract enabled Mr Tupou to exercise any prescribed right of 

appeal provided by any Act or Regulation, the contract was clear and 
literally "covered the field". Regulation 21 enabled the Tribunal to extend 
time, at any time, upon such terms as it thinks fit, if it considered the justice 

of the case required it.  

(i)  On the question of potential inconsistency between the Act and the 10  

Disciplinary Regulations, as the dismissal was in truth based on alleged 

misconduct "the appeal must be lodged in accordance with s.21C(2)(b) and 
thus capable of being determined .as a disciplinary matter in accordance 

with s.21(1) of the Act".  

(j)  The Court of Appeal's observation in Attorney General v Qian 
[2019] TOCA 20 at [32] is "trite law". A number of other New South Wales 
decisions were cited in support of the principles in relation to 

inconsistencies between an enabling enactment and its regulations.  

(k)  It was then submitted that "there is no basis for discerning the 

inconsistency in respect of the Regulation and the Statute in the manner as 20  

sought to be undertaken with respect to the determination of such a 

provision."  

(l)  Therefore, there was no error of law on the face of the Tribunal's 

decision to extend time nor was the decision unreasonable in the 

Wednesbury sense.  

Consideration  

67.  The grounds upon which the Tribunal's decision may be judicially reviewed 
have been conveniently classified as 'illegality', 'irrationality' and 'procedural 
impropriety': Pekipaki v Fifita [2018] TOCA 19 at [29]. Accordingly, the Court here 

is not concerned with the merits of the Tribunal's decision, but rather the process and 30  

procedure by which it arrived at its decision to extend time. Among other things, the 
Tribunal's decision must reflect a correct understanding of the law that regulates its 

decision-making power and must give effect to it.  
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68.  The above factual and statutory background and summaries of the active 

parties' cases in this proceeding reveals the following principal issues for 

determination:  

(a)  whether the Tribunal's reasons for decision were adequate;  

(b)  the relevance or otherwise of whether Mr Tupou's appeal and 

application to extend time were brought under the Act or the Disciplinary 

Regulations;  

(c)  whether the Tribunal erred in law by misdirecting itself as to the 
applicable statutory or regulatory provision by which the application before 

it was to be determined; and  10  

(d)  whether the relevant appeal provisions of the Disciplinary 

Regulations are inconsistent with the corresponding provisions of the Act, 

and if so, the effect of any such inconsistency.  

Adequacy of reasons  

69.  Section 21F of the Act provides, relevantly:  

(1)  The Tribunal may make an order to affirm, vary, or set aside the 

Commission's decision.  

(2)  The Tribunal shall –  

(a)  make a written decision on an appeal as soon as practicable after 

the hearing has been completed; and  20  

(b)  cause a copy of its decision to be served on each party to the 

proceeding within 7 days of the decision.  

(3)  A decision referred to in subsection (2) shall include the 

Tribunal's reasons for the decision and its findings on material questions 
of fact and reference to the evidence or other material on which those 

findings were based.  

…. 
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[emphasis added]  

70.  In my view, a decision on an appeal as referred to in subsection (2) includes 
not only the final decision on the substantive appeal but also decisions on what may 
be regarded as interlocutory applications such as that presently under consideration 
made during the course of (or, 'in') an appeal. For instance, had the Tribunal refused 

the application to extend time that would have disposed of the substantive appeal 
albeit without adjudication on its merits. In either event, reasons are required. It may 
be noted that regulation 20(2) of the Disciplinary Regulations differs from the Act 
in that it requires the Tribunal to provide only a summary of its reasons. The 

Grievance and Dispute Regulations are silent on the issue.  10  

71.  The principles relevant to the nature and content of a statutory obligation 

on an administrative tribunal to provide reasons for its decisions were assayed 
recently in Public Service Commission v Public Service Tribunal [2020] TOSC 58.48 
In a statutory context, the common law principle of fairness often provides the basis 
for the duty applying as the giving of reasons is essential to allow effective 
supervision by the courts: R (on the application of CPR Kent) v Dover District 
[2018] 2 All ER 121 . A statutory requirement to state reasons is a requirement to 

say "why". To answer that "why", the relevant tribunal must identify the applicable 
law, ascertain the relevant facts, and then determine in light of that law and those 
facts the results which follow: Ansett Transport Industry (Operators) Pty Ltd v 20  

Wraith (1993) 48 ALR 500 at 507. The statement of reasons must explain the actual 
path of reasoning in sufficient detail to enable a court to see whether the decision is 
vitiated by error: Wingfoot Australia Partners Pty Ltd v Kocak (2013) 252 CLR 480 

[55]. Reasons must be adequate and intelligible and must set out the conclusions on 
the principal important controversial points at issue indicating how any issue of fact 
and law was resolved. Parties to the proceedings and the courts should be able to see 
what matters have been taken into consideration and what view has been formed by 
the tribunal on the points of fact and law which arise: South Buckinghamshire 
District Council v Secretary of State for Transport, Local Government and the 

Regions [2004] 4 All ER 775.  30  

72.  Where adequate reasons are required but not given, a court may regard that 

as an error which vitiates the decision and may grant a quashing order and remit the 
matter for a fresh decision: R v Westminster City Council, ex p Ermakov [1996] 2 
All ER 302. However, appealable error arising from inadequate reasons which gives 
rise to a miscarriage of justice does not necessarily result in a new trial. In an 

 
48 CV 49 of 2019 (19 August 2020) at [70) to [74]. 
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appropriate case, the reviewing court may itself determine the matter: Mount Lawley 

Pty Ltd v Western Australian Planning Commission (2004) 29 WAR 273.  

73.  Arguably, given the significant delay in lodging it, the first decision before 
the Tribunal on Mr Tupou's application was whether the Tribunal had jurisdiction to 
deal with it. That in turn required a determination as to whether the application was 

governed by s.21C of the Act or regulation 21 of the Disciplinary Regulations. That 
was an important decision for the obvious reason that if the Act applied, the Tribunal 

did not have jurisdiction to entertain the application.  

74.  The Tribunal's answer to the question was expressed in paragraph 8 of its 

decision:  10  

"8. Clearly, the present application is not being made under this provision. 

Therefore, the requirements imposed by section 21C(3) are not relevant."  

75.  Unfortunately, there is nothing clear at all about this pivotal aspect of the 

Tribunal's decision. Firstly, no reasoning whatsoever was provided by which to hope 
to understand the conclusion in the first sentence. Secondly, had it intended to have 
accepted the assertion in paragraph 1 of the written submissions on behalf of Mr 
Tupou before it, the Tribunal was required to have at least stated that acceptance as 

some basis for its conclusion that the application was not made under the Act. Even 
so, for the reasons mentioned above, there was nothing of the kind stated in either 
the notice of appeal or the application itself. Moreover, the submission did not 20  

contain any factual or legal basis for the bald assertion that the application was 
brought under regulation 21. Thirdly, the Tribunal's reasons did not note that the 
grounds for Mr Tupou's application included "that the 14 days required by the Act 

was not sufficient for the Appellant to collate the information required for him to 
bring about his appeal'. On a moment's reflection, that could only be interpreted as a 
reference to the requirements of s.21 C of the Act. Fourthly, it was common ground 
that the Commission's communicated decision to terminate Mr Tupou's contract was 
not specified to have been pursuant to the Disciplinary Regulations and that the 
relatively intricate procedures prescribed by the Regulations were never followed 

during the course of the many, varied and repeated complaints by the Minister, 30  

through the Commission, about Mr Tupou's performance. Yet, the Tribunal failed to 
make any reference to those matters in purporting to arrive at its contrary decision 

that the application was made pursuant to the Regulations.  

76.  One is therefore left with little doubt that the inclusion in Mr Tupou's 
submissions of the assertion that his application was being made under regulation 21 
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was a belated, albeit understandable, attempt to gain the benefit of the temporally 

favourable terms of that regulation and escape the fatal consequences of the Act.  

77.  In my view, paragraph 8 of the decision does not contain any or any 
adequate reasons. On this issue, the Tribunal failed to identify the applicable law, 
ascertain the relevant facts, and then determine in light of that law and those facts 

the result which it considered should follow. The lack of reasons has left the 
Commission and this Court unable to ascertain whether this important part of the 
decision is internally vitiated by an error of law. But for the further and far more 
insurmountable obstacles for the defence of the Tribunal's decision overall, as 
discussed below, I would have been minded to set aside the decision for inadequate 10  

reasons and remit the matter for further consideration and elucidation of, at least, 

this aspect of the Tribunal's decision.  

Act or Disciplinary Regulations?  

78.  Both the Commission and Mr Tupou dedicated the majority of their 
material and submissions in this proceeding to seeking to demonstrate that in the 
case of the Commission, the dismissal was pursuant to clause 25 of the contract 
which therefore attracted the appeal provisions in the Act; and in the case of Mr 

Tupou, that his dismissal was in truth for misconduct which therefore attracted the 

appeal provisions of the Disciplinary Regulations.  

79.  In my view, both approaches are problematic, at least; and will ultimately 20  

be seen to be misconceived.  

80.  The Commission's reliance on clause 25 of the contract runs headlong into 
s.12 of the Act which required Mr Tupou's appointment, i.e. the terms of his contract 

of employment, to be in accordance with the Act. While s.13(5) empowers the 
Commission to remove Mr Tupou for unsatisfactory performance or misconduct, the 
process or procedure and the results of termination in terms of severance payments 
provided for in clause 25 do not appear anywhere within the Act or any of the 
regulations. Mr Sisifa did not contend otherwise. That therefore raises a question as 

to whether clause 25 is inconsistent with the Act and/or its regulations.  

81.  Further, insofar as it may be thought that clause 25 is supported by s.6(i) of 30  

the Act which includes as part of the Commission's functions to 'determine practices 
and procedures relating to ... the discipline and termination of employment of 
employees', there is an obvious tension (if not conflict) with s.21(1) which provides 
that procedures for determining disputes and disciplinary matters under the Act shall 
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be prescribed by Regulations, which, pursuant to s.22, are to be made by the Prime 

Minister with the approval of Cabinet.  

82.  Conversely, Mr Tupou's efforts to characterise the underlying factual 
complaints against him as amounting to alleged misconduct or disciplinary matters, 
and not unsatisfactory performance, so as to engage the Disciplinary Regulations, 

does not, in my view, provide a satisfactory solution.  

83.  Unsatisfactory performance is not defined anywhere within the relevant 

statutory framework. The plain meaning of the words comprising the phrase suggests 
that it must include failing or refusing to comply with the instruction or direction of 
an authorised person within the Ministry. The Disciplinary Regulations are 10  

concerned with breaches of discipline. Clause 7 of the Code of Conduct deems any 

breach of the Code to be a breach of discipline for the purposes of the Disciplinary 
Regulations. Clause 5(2) of the Code requires every employee to, inter alia, '(c) 
establish co-operative workplace relations based on consultation and 
communication' and '(e) comply with all lawful and reasonable directions given by 
someone who has authority to give the directions'. Therefore, the Commission's 
complaints that Mr Tupou's performance was unsatisfactory because, among other 

things, the Minister refused to work with him and he failed to comply with the 
Minister's direction to award the software contract to Mr Piukala's company, could 
equally be regarded as breaches of the Code and thus breaches of discipline under 20  

the Disciplinary Regulations.  

84.  However, Mr Tupou's case in this regard, of purported wrongful dismissal 
for misconduct, thereby opening the way to regulation 21, entirely ignored the fact 

that the Commission did not employ any of the procedures required by the 
Disciplinary Regulations for any investigation and dismissal for either unsatisfactory 
performance (as stated by the Commission) or misconduct (as perceived by Mr 

Tupou).  

85.  Despite Mr Stanton's suggestion to the contrary, a review of the notice of 
appeal confirms that is bereft of any reference to the Commission failing to comply 

with the procedures prescribed by the Disciplinary Regulations.  30  

86.  Further, while there is no prescribed form of notice of appeal under the Act, 

both the Disciplinary Regulations and the Grievance and Dispute Regulations 
contain almost identical forms which require an appellant to specify a section of the 
Act under which the appeal is brought. Mr Tupou's bespoke notice of appeal did not 
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follow the form provided by the Disciplinary Regulations, nor did it contain any 

reference to any section of the Act under which the appeal was being brought.  

87.  Accordingly, in my view, any purported distinction between decisions of 
the Commission pursuant to the Disciplinary Regulations and any other decision by 

the Commission said to be 'made under the Act' is misconceived.  

88.  The Commission's power to make any decisions concerning the 

employment of employees within the Public Service arises from and is defined by 
sections 6, 7 and 13(5) of the Act. So too, the right to appeal to the Tribunal against 
any decision or determination of the Commission in relation to any dispute or 
disciplinary matter arises solely from s.21(2) of the Act. That breadth of subject 10  

matter is likely to cover the gamut of any and all complaints an employee might have 

with any decision of the Commission, including, for instance, issues concerning 
remuneration, terms of appointment, job descriptions, and of course, breaches of 

discipline, performance and/or dismissal.  

89.  That the same right of appeal is repeated in s.21C of the Act does not detract 
from the Act being the wellspring for rights of appeal. In fact, that provision, as with 
s.21A(2) which refers to 'any decision made by the Commission', only serve to 

reinforce the view that the Act confers a right of appeal to the Tribunal from any 
decision of the Commission, regardless of the nature or characterization of the 

underlying dispute or the subject matter of the Commission's decisions.  20  

90.  From there, s.21(1) merely provides that the procedures to determine 
disputes and disciplinary matters under the Act are to be prescribed by Regulations. 
As subordinate legislation, the relevant Regulations cannot themselves confer some 

separate or additional right of appeal to that already provided by the Act. In that 

sense then, every appeal is made pursuant to the Act.  

Clause 29  

91.  Similarly, Mr Tupou's reliance on clause 29 of his contract - enabling him 
to exercise any right of appeal procedures provided by any Act or Regulation - does 

not assist.  

92.  Although, as discussed above, the terms of his contract were subject to the 30  

Act, it was nonetheless a species of commercial contract between the parties to it. 
To construe the terms of a commercial contract, the Court asks 'what a reasonable 
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businessperson would have understood those terms to mean'.49 To answer that 
question, 'the reasonable businessperson [is] placed in the position of the parties'. 
The terms are construed objectively and the subjective intentions of the parties are 
irrelevant. The objective approach requires reference to the text and  its ordinary 
meaning, together with the context, being the entire text of the contract including 

matters referred to in the text; and the purpose. Unless a contrary intention appears 
in the contract, the court is entitled to approach the task of interpretation on the 
assumption that the parties intended to produce a commercial result, and should 
construe it so as to avoid a commercial nonsense. However, the court does not weigh 
the commerciality of the agreement, and business commonsense is a topic on which 10  

reasonable minds may differ. Further, at common law, a court may supply, omit or 

correct words to avoid absurdity or inconsistency.  

93.  On its proper construction, clause 29 provided Mr Tupou with the right to 

exercise any prescribed appeal procedures relevant to the subject matter of the 
Commission's decision Mr Tupou wished to appeal. For instance, it would not be 
reasonable, and indeed would be a nonsense, to suggest that Mr Tupou would be 
entitled pursuant to clause 29 to insist upon the procedures provided by the 

Disciplinary Regulations in respect of a dispute between he and the Commission 

about, say, remuneration.  

94.  The infelicities and imprecision in drafting found in clause 29 of the 20  

employment contract, similar to those found in ss 21(2), 21A and 21C(1) of the Act 
relative to regulations 16(1) and 21 of the Disciplinary Regulations, in fact bare out 
the real question in this case, namely, what occurs when both the Act and the 

Regulations provide for different appeal periods and the circumstances in which such 

periods may be extended?  

Conflict between the Act and the Disciplinary Regulations  

95.  Even if it could be accepted that Mr Tupou's appeal and application were 
brought pursuant to regulations 16 and 21 of the Disciplinary Regulations, the 

 
49 Siemens Gamesa Renewable Energy Pty Limited v Bulgana Wind Farm Pty Ltd 
[2020] VSC 126 citing Electricity Generation Corporation v Woodside Energy Ltd 
(2014) 251 CLR 640, 656-7 [35] (French CJ, Hayne, Grennan, and Kiefel JJ) 
('Woodside'); Mount Bruce Mining Pty Ltd v Wright Prospecting Pty Ltd (2015) 256 
CLR 104, 116 [47] (French CJ, Nettle and Gordon JJ) ('Mount Bruce'). 
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Tribunal's analysis of the legislative relationship between the Regulations and the 

Act and their respective different appeal regimes, constituted a further error of law.  

96.  There can be no doubt that the appeal regime in s.21 C of the Act - requiring 
appeals to be lodged within 14 days and any application to extend that period to be 
filed before the expiration of that period - and the regime in regulations 16(3) and 

21 - requiring appeals to be lodged within 30 days with extensions of that period 
available at any time if the Tribunal considers the justice of the case requires it - are 

wholly inconsistent.  

97.  At paragraph 14 of its decision, the Tribunal acknowledged the 
inconsistency. During argument before this Court, Mr Sisifa eventually recanted the 10  

position advanced in his written submissions. On the other hand, the written 

submissions on behalf of Mr Tupou did not in fact engage with or directly answer 

this issue. During his oral submissions, Mr Stanton correctly conceded the point.  

98.  What then is the effect of the inconsistency? The Tribunal's attempted 
reconciliation at paragraphs 5, 9 to 12, 14 and 15 of its decision was, with respect, 
plainly wrong. Its belief that the Disciplinary Regulations (as well as the Grievance 
and Dispute Regulations) were intended by the legislators to operate separately from 

the Act failed to appreciate that the relevant language in both the Act and the 
Disciplinary Regulations provides for appeal periods and extensions thereto in 
respect of any decision (or determination) of the Commission without differentiation 20  

as to the type of decision or subject matter thereof.  

99.  And therein lies the drafting vice at the heart of this case. Had Parliament 
intended for a universal appeal period and extension mechanism in respect of any 

decision by the Commission, then the Regulations ought not have included any or 
any inconsistent appeal period and extension mechanism for decisions made 
pursuant to the procedures provided for by those Regulations. Conversely, had 
Parliament intended for different appeal periods and extension mechanisms to apply 
depending on whether the relevant decision of the Commission was made in 
accordance with procedures provided for determining disputes and disciplinary 

matters by relevant Regulations, then it should not have provided any appeal period 30  

or extension mechanism as found in s.21C(2) and (3) of the Act. Alternatively, it 
could have carved out from the references to "a decision" of the Commission 
throughout the Act, any decision produced by the procedures prescribed by the 
Regulations. So, for instance, had s.21C(2) of the Act read: "Any appeal under 
subsection (1), other than appeals against any decision of the Commission made in 
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accordance with the procedures prescribed by any Regulations to the Act .. .. ", 

inconsistency could have been avoided.  

100.  As discussed in 'Atenisi Institute Inc v Tonga National Qualifications and 
Accreditation Board [2019] TOSC 45, if the words of a statute are clear and 
unambiguous, they themselves indicate what must be taken to have been the 

intention of Parliament, and there is no need to look elsewhere to discover their 
intention or meaning.50 The Court must give effect to the ascertained purpose of the 

legislature.  

101.  In my view, there is nothing unclear or ambiguous about the relevant 
provisions of the Act. In particular, s.21C pellucidly provides a right of appeal to 10  

any person who is dissatisfied with any decision of the Commission, subject to such 

appeal being lodged within 14 days after service of the decision and any application 
to extend being made within that period. This judgement seeks to give effect to 
Parliament's evident intention. The tension has arisen due to the Disciplinary 
Regulations (which, pursuant to s.22 were made by the Prime Minister with the 
consent of Cabinet) containing an inconsistent appeal period and extension 
mechanism, which was perhaps drafted without regard to or appreciation for the 

corresponding provisions of the Act.  

102.  Even if any relevant provision of the Act could be demonstrated to be 

unclear or ambiguous, none of the recognized circumstances which might otherwise 20  

permit the exceptional reading in of qualifications or words in interpreting the Act 
apply here.51 Firstly, the purpose of the Act, insofar as it relates to appeals from the 
Commission to the Tribunal, can be achieved by its present wording. Secondly, it is 

not possible to state with certainty whether Parliament intended a universal appeals 
regime in respect of all decisions by the Commission or, having regard to the 
Regulations, whether it intended different regimes depending on the nature of a 
dispute or other subject matter of the Commission's decisions. Thirdly, and in any 
event, it would not be possible to effect any corrections to the Act, the Disciplinary 

Regulations, or both, without too great a rewriting of the defective language.  

103.  That brings us finally to paragraph 14 of the Tribunal's decision in which it 30  

expressed its belief that s.10(d) of the Interpretation Act did not apply because the 
inconsistency between the Act [s.21C(3)] and the Regulations was "not relevant 

 
50 Gough Finance Ltd v Westpac Bank of Tonga [2005] Tonga LR 390 at 394. 
51 lnco Europe Ltd v First Choice Distribution [2000] 1 WLR 586; Sheehan v Watson 
(supra); Air New Zealand Ltd v McA/ister [2008] 3 NZLR 794. 
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because the Regulations were empowered to be made under different provisions of 

the Act (namely sections 21 and 22)".  

104.  That finding misinterpreted all the provisions to which reference was made. 
During submissions, Mr Stanton agreed that the finding could not be defended. Mr 
Sisifa did not contend otherwise. Firstly, s.10(d) prohibits regulations from being 

inconsistent with the provisions of any Act; not the other way around. Secondly, any 
logic purportedly underpinning the proposition that the overt inconsistency was not 
relevant because the Regulations were made pursuant to ss 21 and 22 of the Act, is 
almost impossible to comprehend. Read together, the effect of those generic 
provisions is that Parliament intended that the procedures for determining disputes 10  

and disciplinary matters under the Act were to be prescribed by Regulations for the 

proper and efficient administration of the Act. They say nothing about the drafting 

defects described above, nor the prohibition in s.10(d).  

105.  Section 10(d) of the Interpretation Act 'embodies a well-established 
principle of statutory interpretation that a general power to make regulations will not 
authorise the making of regulations that are inconsistent with a law made by 

Parliament': Attorney General v Xi Yun Qian [2019] TOCA 20 at [32].52  

106.  If anymore be required, s.27 of the Act itself caps off the analysis, and 

reflects the above principle, by providing that:  

"Subject to the Constitution, the provisions of the Act shall prevail when 20  

any of its provisions conflict with the provision of any other law. "  

107.  Accordingly, and as agreed by counsel for both the Commission and Mr 
Tupou at the conclusion of the hearing, the provisions of regulations 16(3) and 21 of 

the Disciplinary Regulations are impermissibly inconsistent with s.21C of the Act. 
They have been made in contravention of s.10(d) of the Interpretation Act and are 

therefore ultra vires the Act and invalid.  

 

 
52 Citing Federal Capital Commission v Laristan Building and Investment Co Pfy Ltd 
(1929) 42 CLR 582 at 
588; De L v Director- General, NSW Department of Community Services (No.2) 
(1997) 190 CLR 207 at 212. 
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Result  

108.  By reason of the foregoing, the Tribunal's decision was infected by 
inadequacy of reasons, errors of law and failure to take into account relevant 

considerations.  

109.  As regulations 16(3) and 21 of the Disciplinary Regulations are declared 

invalid, with the Act taking primacy, the only operative provision governing times 
for appeals to the Tribunal from the decision of the Commission and the 
circumstances in which the Tribunal could extend that appeal period, was s.21C(2) 

and (3) of the Act.  

110.  Ordinarily, the result of such findings would be to remit the matter back to 10  

the Tribunal for further consideration. However, Mr Tupou's application for an 

extension of time within which to appeal was filed outside the 14 day (or "due date") 
prescribed by subsection (3). Therefore, the period within which the Tribunal may 
have exercised discretion to extend time had expired. Accordingly, the Tribunal had 

no jurisdiction to extend time.   

111.  Therefore, and again as agreed by counsel, there is no utility in remitting 
the matter back to the Tribunal. As Mr Stanton candidly stated, neither the 

application the subject of this proceeding nor any fresh application for an extension 

of time would, or could, responsibly be pursued.  

112.  That therefore marks the end of Mr Tupou's appeal to the Tribunal. He is, 20  

however, left to his common law rights on any separate action he may wish to bring 

for alleged wrongful dismissal.  

113.  The formal orders will therefore be:  

(a)  The Plaintiff's claim is allowed.  

(b)  It is declared that:  

(i)  Regulations 16(3) and 21 of the Public Service 
(Disciplinary Procedures) Regulations are inconsistent with and 

ultra vires the Public Service Act and are therefore invalid.  

(ii)  Having been filed beyond the due date prescribed by 

s.21C(3) of the Public Service Act, the Public Service Tribunal did 30  
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not have jurisdiction to entertain the Second Defendant's 
application for an extension of time within which to appeal the 

Plaintiff's decision to terminate his employment contract.  

(c)  The decision of the Public Service Tribunal dated 25 June 2019 is 

quashed and set aside.  

(d)  The Second Defendant's application for an extension of time 

within which to appeal the Plaintiff's decision to terminate his employment 

contract is dismissed.  

114.  As to costs, having regard to the fact that although the Commission 

ultimately succeeded in its claim:  10  

(a)  it did not succeed on every issue, including, importantly, the 

inconsistency issue at least as it was originally pleaded and argued;  

(b)  it was represented by the Attorney General's Office; and  

(c)  the reason for its success was attributable more so to defects in 
legislative drafting than any act or omission on the part of Mr Tupou or his 

conduct of these proceedings,  

I propose to make no order as to costs.  

115.  Any application for a different costs order is to be filed within 14 days of 

the date hereof. 

 20  
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Tevita Taulafo  v  Mafi and Tukipili 

Supreme Court, Nuku’alofa 

Niu J  

CV 2/2019 

21 May 2020 

Civil Procedure: Joint ownership, what goods are liable to seizure 

under a distress warrant 

Words and phrases – ownership 

Commercial - Registration of a motor vehicle is not conclusive of 

ownership 10  

Judgment was granted in a sum exceeding $100,000 and the debtor did not pay the 

judgment and goods were seized under a distress warrant. The wife of the debtor 
claimed that the goods were mostly her own property and should not have been 

seized. 

HELD  

1. On the facts the goods were jointly owned by debtor and wife and thus were 
subject to sale in payment of the judgment debt. After sale one half of the 

net proceeds are to be paid to the wife. 

2. Registration of a motor vehicle is not conclusive of ownership. 

Cases considered 20  

Ualesi Case (1979) Tonga LR 83 

'Alatini Case [1990] Tonga LR 1 

 

Counsel for plaintiff (judgment creditor):  Mr Hiva Tatila  

Counsel for first defendant (judgment debtor)  Mr Sione Mafi  

Counsel for second defendant (judgment debtor)  Mr Sione Tukipili  

Counsel for first interpleader   Mrs Vasiti Mafi  

Counsel for second interpleader   Ms 'Emeline Mafi  

Counsel for third interpleader   Mr Pea o'ai Fatafehi  

Bailiff   Mr Paula Fe'aomoeata  30  
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RULING 

[1]  Judgment in default of defence was entered against the defendants on 15 
April 2019 in the sum of $107,250.00 jointly and severally. Application to set aside 

that judgment was made by the first defendant but he failed to satisfy me that he had 
a good reason for failing to file his defence in time or that he had an arguable defence 
to the plaintiff's claim and I dismissed his application on 24 June 2019. No appeal 

was taken by him against that ruling.  

[2]  The defendants did not pay the judgment debt and a writ of distress was 
issued against them on 19 November 2019. In pursuance of that writ, the bailiff 

specially seized properties at the home of the first defendant at Pahu ' Kolofo'ou, and 10  

at the home of the second defendant at Halaleva, Kolofo'ou, on 3 February 2020.  

[3]  On 7 February 2020, the bailiff received a claim by the first interpleader, 
Vasiti Mafi, wife of the first defendant, who lives with the first defendant at the home 
at Pahu, that all the properties specially seized by the bailiff at Pahu were her own 
personal properties except for the motor vehicle, L10427, which she said was the 

property of their daughter, 'Emeline Mafi, the second interpleader. On 19 April 2020, 
the second interpleader, sent a letter confirming her claim to the bailiff. On 5 May 
2020, the claim of the third interpleader, Pea Fatafehi, was received by the Court, 
claiming that he is the owner of the motor vehicle, C23576, which was specially 

seized by the bailiff at Halaleva.  20  

Claim of the first interpleader, Vasiti Mafi  

[4]  Vasiti Mafi is the lawful wife of the first defendant (judgment debtor). She 

gave evidence that she and the first defendant lived at 'Eua after they were married. 
The first defendant has a town allotment at 'Ohonua where they built their 
dwellinghouse. It was not disputed that the first defendant was and is a prominent 
commercial farmer at 'Eua, growing and selling crops as well as kava plants and 

mulberry plants.  

[5]  Vasiti says that they have 6 children, 5 of whom are living and working 

overseas with 2 in Australia and 3 in New Zealand. The only one in Tonga is the 

youngest son who is 21 years old this year.  30  

[6]  She said that in 2003 they acquired a piece of land in Kolofo'ou, Tongatapu 
and they decided that it be held on lease until their son in Tonga would attain 16 
years so that he could apply to hold it as his town allotment. The lease was 
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accordingly registered in Vasiti's name as a residential lease for 50 years on 6 March 

2003 at an annual rent of $50.00. She said that they had paid NZ$8,000 to acquire 

that land, and that the children overseas had paid for it.  

[7]  She said that in 2005, while the youngest daughter, 'Emeline, was still in 
Tonga, the children overseas shipped the motor vehicle to Tonga as a present to her, 
and the vehicle was registered under her name in 2005, and was shipped to 'Eua 

where they were living.  

[8]  She said that in 2006, they got permanent residence in New Zealand and 

they went there and worked and in 2007, they built a dwelling house on the leased 
land at Kolofo'ou and in 2009 they built a second dwelling house on the leased land. 10  

She said that in 2016 to 2017, they built a third dwelling house on the leased land, 
which house is much bigger than the other two. She said that they live in that big 

house up to now.  

[9]  She also said they are presently building another dwelling house at 

Tokomololo into which they will move so that the big house on the leased land would 

be rented out like the other two houses.  

[10]  She said that all three houses were built, and furnished, (with the properties 
now seized by the bailiff) by her own efforts and with the financial help of their 

children, without any loan from any bank or person.  

[11]  She said that she decided to register her apartment business in 2009, and so 20  

she had it registered on 26 September 2009 up to now and she operates it as "Vasiti 

Mafi Apartment".  

[12]  She says they still keep the dwelling house at 'Eua and the first defendant 

uses it when he goes there to attend to their farms.  

[13]  She said that the money which the first defendant made from their farms 

have been what they have used for their living expenses. She also said they had 
received no money at all from the kava of the plaintiff in respect of which the 

judgment against him has been made.  

[14]  Accordingly, Vasiti claims that the seized ·properties in the 3 houses on the 
leased land are all her own personal property and she prays that they be released 30  

from that seizure. In other words, she claims sole ownership of all the seized 

properties in the 3 houses, except the motor vehicle.  
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Ownership  

[15]  Ownership is defined in Osborn's Concise Law Dictionary (7th edition) as:  

"The right to the exclusive enjoyment of a thing (Austin). Strictly it denotes 

the relation between a person and any right that is vested in him (Salmond). 
Ownership is absolute or restricted. Absolute ownership involves the right 
of free as well as exclusive enjoyment including the right of using, altering, 

disposing of or destroying the thing owned ..."  

[16]  That definition aptly applies to the circumstances and the people in Tonga, 

where children go overseas and work and send money and ship properties home to 
Tonga to their parents with which the parents purchase properties such as motor 10  

vehicles and build homes for themselves. Although the monies for those things were 
earned and owned by the children, there is no question as to the ownership of the 
monies received and properties purchased with those monies. They are owned 

exclusively by the parents, both parents, jointly, because they have exclusive 
enjoyment thereof including the right of using, altering, disposing of or even 

destroying the same.  

[17]  In the present case all the properties which have been acquired by the first 
defendant and his wife from the farming of the first defendant and from the business 
of the wife have been exclusively enjoyed by both of them. And the same goes to 

any money or property which any of their children has given to them. Such money 20  

and property have been exclusively enjoyed by both of them.  

[18]  When the NZ$8,000 were paid by the children to them to pay for acquiring 
the land at Kolofo'ou, that sum was enjoyed exclusively by both of them by paying 
it to the landowner to relinquish it for their joint enjoyment. They decided that the 
land be put aside for their youngest son, and that in the meantime, the wife was to 

hold it as lease for safety sake. They accordingly agreed to have it leased in the wife's 
name, not for her to own it exclusively as hers but only until the son was 16. So the 

wife accordingly held their land by way of lease for that purpose.  

[19]  Some 4 years later, in 2007, they decided to build a dwelling house on the 
land for rent out to tenants and they did, and they collected and utilised the rent as 30  

their joint income. They did that just as they utilised the farming income from the 

first defendant's work at the farms at 'Eua.  

[20]  In 2009, they were able to build the second house, again in the same way 

and by use of their joint properties and joint incomes, and this time, they decided to 
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register the rental business as a business because it would have advantages of 

deduction of business expenses and no doubt paying less income tax. But it is clear 
that nothing changed in respect of ownership because the first defendant's farming 
income was still being utilised for their living expenses and, no doubt, constructions 

and other expenses as well.  

[21]  In 2016-2017 when the third and bigger house was built, the same thing 
happened. The construction and furnishing of that house were done the same way. 

Both the first defendant and his wife had the exclusive enjoyment of the same by 
having it built, furnished and by occupying the same as their second house, the 

'Ohonua house being their first.  10  

[22]  The Courts have held in cases of disputes between spouses and between 
spouses and third parties that properties acquired by a married couple during their 
marriage were jointly owned by the spouses despite the differences in monetary 

contributions of each spouse towards those properties, because of the value of the 
unpaid work of a spouse who earned no income. (Refer Ualesi Case (1979) Tonga 

LR 83 and 'Alatini Case [1990] Tonga LR 1).  

[23]  I therefore find on the evidence and on the law that all the contents of all 3 
houses which were specially seized by the Bailiff are jointly owned by the first 
defendant and the wife, Vasiti Mafi, and not exclusively by Vasiti Mafi as she 

claims.  20  

[24]  The Courts have also held that properties jointly owned by a married couple 

could be seized and sold and after deducting the costs of the sale, pay half the 
proceeds to the spouse who is not indebted, and pay the other half to the judgment 

creditor in reduction of the judgment debt: 'Alatini Case [1990] Tonga LR 1.  

[25]  Accordingly the same should apply in the present case.  

Claim of the second interpleader, ' Emeline Mafi  

[26]  This claim is only in respect of the vehicle, no. L10427, which was specially 

seized on the leased land at the same time. She claims ownership of the vehicle 
because she was registered as owner thereof on 24 November 2005, and that 

registration has been maintained up to now.  30  

[27]  However, the Traffic Act makes no provision that the person registered as 

owner of a motor vehicle is conclusively the owner of the vehicle. The Court in 
'Alatini's Case held that although the van in that case was registered in Mr Muti as 
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owner, it held that it was jointly owned by Mr Muti and his wife Mrs Muti, who had 

also contributed to payments of the price of the van.  

[28]  Accordingly, in the present case, the registration of the van in 'Emeline as 

owner is not conclusive. As I have stated above ownership is the right to the 
exclusive enjoyment of a thing. Other than perhaps for one year (2005) that 'Emeline 
was in Tonga, the vehicle has exclusively been used and possessed and enjoyed 

jointly by the first defendant and his wife, Vasiti instead.  

[29]  In the present case, 'Emeline never had any use or enjoyment of the vehicle 

in all the years from 2005 up to now - 15 years. It was wholly used and enjoyed 

jointly by the first defendant and his wife instead.  10  

[30]  Accordingly, I find that it is the joint property of the first defendant and 
Vasiti Mafi and that it be sold and costs of sale be deducted before proceeds is halved 

and one half is paid to Vasiti Mafi and the other half paid to judgment creditor.  

Claim of the third interpleader, Pea Fatafehi  

[31]  The third interpleader, Pea Fatafehi, claims that the vehicle, C23576, which 

was in the possession of the second judgment debtor, Sione Tukipili, and which was 
specially seized on 3 February 2020 from his home at Halaleva is his vehicle. He has 
made that claim by letter to the Court dated 4 May 2020, in pursuance of direction I 
made for him to do that, and for him to attend and be heard with his documents and 

witnesses on 8 May 2020.  20  

[32]  However he did not turn up for the hearing and he sent no message to 

explain his absence up to now. He therefore did not give evidence and could not be 

cross-examined as to his claim.  

[33]  In his letter he says the motor vehicle is his and he attached his certificate 
of registration as owner and also the licence of the vehicle to be on the road. He says 

that the vehicle was given to the second judgment debtor to use to transport the 

debtor's father for medical treatment and for the debtor and his family to use.  

[34]  It is not known how long the vehicle has been in the debtor's possession 
and control and what relationship there is or has been between him and the third 
interpleader. There is no mention of any rent or obligation or liability or 30  

responsibility for the debtor to bear in respect of his free use and possession of the 

vehicle. That is equally consistent with the debtor having purchased the vehicle from 
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Fatafehi but having left the registration of the transfer of ownership thereof in 

Fatafehi's name to avoid distress thereof from the debtor.  

[35]  In any event, I find that the vehicle has been in the exclusive enjoyment and 

use and responsibility of the second judgment debtor as owner thereof, and I find 
that despite its registration in Pea Fatafehi as owner, the second judgment debtor is 

the owner of it.  

Orders  

[36]  Accordingly, I order that, unless the judgment debt owed to the judgment 

creditor is paid in full within 14 days from the date of these orders, the bailiff shall 
proceed to publicise and to sell all the properties which he has specially seized, by 10  

public auction, and after deducting the costs of the sale therefrom, he shall pay half 
of the balance of the proceeds to the judgment creditor and the other half to the first 
interpleader, Vasiti Mafi, and after deducting the costs of sale of the vehicle C23576, 

pay the whole of the balance of the proceeds of sale of the vehicle to the judgment 
creditor. Upon completion thereof, he shall file in this Court a statement of all the 
prices for which each item has been sold and the particulars of all costs of th e sale 
and the balance of the proceeds and the payments made to the judgment creditor and 

to Vasiti Mafi. 

 

 20  
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Xiyunqian  v  Kingdom of Tonga 

Supreme Court, Nuku’alofa 

Whitten, Lord Chief Justice  

CV 67/2019 

13 May 2020 

Words and phrases – recoverable cash 

Criminal procedure – money laundering, forfeiture of cash, onus 

shifted 

Appeal - there is no appeal against a Judge’s reasons alone 

Large amounts of cash in various currencies were secreted on the defendant as he 10  

tried to leave Tonga without declaring the cash carried. The cash  was seized from 

the defendant under a claim that the cash was obtained or to be used for illegal 
purposes. On the facts the court held that there was no reasonable grounds for the 

customs officers to conclude that the money was illegal. 

HELD: 

1. If there was no power to seize the cash under s.19C, there was no power to 
detain it under s.19D of the Money Laundering Act, and no occasion for it 

to be forfeited under s.19G.  

2. The Plaintiff's evidence established a prima facie case for relief such that 

the evidentiary burden shifted to the Defendant to prove on the balance of 20  

probabilities the existence of the above criteria for forfeiture. 

3. The AG appealed against the Judge’s finding that cash had not been validly 
forfeited, but the only decision that could be appealed was against the 

sentence – there is no appeal against a Judge’s reasons alone. 

4. There being no evidence that the cash was derived from a serious offence, 

I find that the cash was not 'recoverable cash' for the purposes of the Money 

Laundering and Proceeds of Crime Act. 

Cases considered 
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Woolwich Building Society v Inland Revenue Commissioners No. 2 

[1993] AC 70; [1992] 3 All ER 737 (HL) 

Statutes considered 

Money Laundering and Proceeds of Crime Act 

Foreign Exchange Control Regulations 

Customs and Excise Management Act 

 

Counsel for the Plaintiff:  Mr W.C. Edwards SC  

Counsel for the Defendant  Ms R. Kautoke  

 10  

J U D G M E N T  

Introduction 

1.  The Plaintiff seeks an order for the return of NZD$9,490, USD$54,275, 

AUD$10,050, FJD$1,700 and TOP$2,015 ("the cash") together with interest and 

compensation in the sum of $50,000.  

2.  The Defendant opposes the claim on the ground that the cash was forfeited 
to the Crown by operation of s.19G(5) of the Money Laundering and Proceeds of 

Crime Act ("the Act").  

3.  Section 19G provides:  

19G Forfeiture  20  

(1)  While cash is detained under section 19D, an application for the 

forfeiture of the whole or any part of it may be made to the Court by an 

authorised Customs or Police officer.  

(2)  The Court may order the forfeiture of the cash or any part of it if 

satisfied that the cash or part is  

(a)  recoverable cash; or  

(b)  intended by any person for use in unlawful conduct.  
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(3)  In the case of recoverable cash which belongs to joint tenants, one 

of whom is an exempted joint owner, the order may not apply to so much 

of it as the Court thinks is attributable to the exempted joint owner's share.  

(4)  Where an application for the forfeiture of any cash is made under 
this section, the cash is to be seized (and may not be released under any 
power conferred by this Act) until any proceedings in pursuance of the 

application (including any proceedings on appeal) are concluded.  

(5)  Where cash has been seized under sections 19C and 19D and no 

notice. of appeal has been received by either the seizing authority or the 
Court within the period of 30 days from the time of seizure, then the cash 10  

will be automatically forfeited to the Crown.  

Background  

4.  The Plaintiff is a businessman who resides in Longolongo.  

5.  On 15 May 2018, he sought to board a departing flight to Fiji. He had 

completed a passenger departure card on which he declared that he was not carrying 
more than TOP$10,000 in cash, or its equivalent in foreign currency. He told an 
Immigration Officer that he was not carrying cash. Under further questioning, the 

Plaintiff gradually revealed the cash secreted in various places on his person.  

6.  When questioned by immigration officials, the Plaintiff was not asked 

about the provenance of the cash or his proposed use of it. He was not interviewed 20  

by police.  

7.  The Plaintiff was subsequently arrested and charged with:  

(a)  one count of failure to declare currency exceeding T0$10,000 contrary 
to s.97 of the Customs and Excise Management Act;  

(b)  two counts of bribery of Government civil servants contrary to s.51 of 

the Criminal Offences Act; and  

(c)  one count of money laundering contrary to s.17 of the Act. 

8.  The cash was seized at the time of his arrest and detained under, or 

purportedly under, ss 19C and 19D of the Act. Those sections provide:  

19C Seizure of Cash  30  
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(1)  An authorised officer may seize any cash, if he has reasonable 

grounds for suspecting that  

(a)  it is recoverable cash;  

(b)  intended by any person for use in unlawful conduct; or  

(c)  it is undeclared cash intended for use in unlawful conduct.  

(2)  Any authorised officer may also seize cash part of which he has 

reasonable grounds for suspecting that it is –  

(a)  recoverable cash;  

(b)  intended by any person for use in unlawful conduct; or  

(c)  it is undeclared cash intended for use in unlawful conduct.  10  

19D Detention of seized cash  

(1)  While the authorised officer continues to have reasonable grounds 
for his suspicion, or for the purposes of investigation, cash seized under 

section 19C may be detained for a period of 72 hours.  

(2)  The period for which the cash or any part of it may be detained 

may be extended by an order made by the Court, but the order may not 

authorise the detention of any of the cash -  

(a)  beyond the end of the period of 3 months beginning with the 
date of the order; or  

(b)  in the case of any further order under this section, beyond the 20  

end of the period of 2 years beginning with the date of the 

first order.  

(3)  An application for an order under subsection (2) may be made by 
the authorised officer, and the Court may make the order if satisfied, in 
relation to any cash to be further detained, that either of the following 

conditions is met –  

(a)  there are reasonable grounds for suspecting that the cash is 

recoverable cash and that either –  
(i)  its continued detention is justified while its source, 

ownership, use or destination is further investigated or 30  

consideration is given to bringing proceedings against any 

person for an offence with which the cash is connected; or  
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(ii)  proceedings against any person for an offence with which 

the cash is connected have been started and have not been 
concluded;  

(b)  there are reasonable grounds for suspecting that the cash is 
intended to be used in unlawful conduct and that either –  

(i)  its continued detention is justified while its intended use is 
further investigated or consideration is given to bringing 

proceedings against any person for an offence with which 
the case is connected, or  

(ii)  proceedings against any person for an offence with which 10  

the cash is connected have been started and have not been 

concluded.  

(4)  An application for an order under subsection ( 2) may also be made 
in respect of any cash seized under section 19D, and the Court may make 

the order if satisfied that  

(a)  the condition under subsection (3) is met in respect of part of 
the cash; and  

(b) it is not reasonably practicable to detain only that part.  

(5) An order under subsection (2) shall provide for notice to be given 

to any persons affected by it."  20  

Cato J's decision to extend the period of detention of the cash  

9.  On 16 May 2018, the Crown applied ex parte to Cato J for an order under 
s. l9D(ii) of the Act to detain the cash for three months. His Honour granted that 
application with leave to apply to rescind the order after four days of service of the 

order.  

Trial before Cato J  

10.  On 11 December 2018, the Plaintiff appeared before Cato J and pleaded 

guilty to the false declaration count; and not guilty to the bribery and money 

laundering counts.  

11.  The Plaintiff's trial before Cato J commenced on 18 March 2019. The 30  

Crown led evidence from the two customs officers who interviewed the Plaintiff. 

Cato J found there was no case to answer on the bribery or money laundering 

charges.  
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12.  Mr Edwards SC, who appeared for the Plaintiff at the trial, submitted that 

the Crown should not have prosecuted the Plaintiff under the Customs and Excise 
Management Act and applied to have the Plaintiff's guilty plea on the s.97 charge 

under that Act set aside.  

13.  Cato J ruled that the Prosecution was entitled to proceed under the Customs 
and Excise Management Act essentially because the relevant provisions of that Act 
applied to a false declaration relating to the export of currency and earlier legislation 

such as s.19(1) of the Money Laundering legislation and relevant regulations had 
been impliedly repealed by s.97 of the subsequent Customs and Excise Management 
Act. He therefore found that there was no need to set aside the Plaintiff's guilty plea 10  

on the s.97 count.  

14.  The Plaintiff was convicted of that count and remanded for sentencing.  

Sentencing on the s.97 charge  

15.  On 10 May 2019, the Plaintiff appeared again before Cato J for sentencing.  

16.  Section 97 of the Customs and Excise Management Act provides:  

Failure to make declaration  

Any person who fails to make declarations required under the Customs laws 
commits an offence and shall be liable upon conviction to a fine not 
exceeding $100,000 or to a term of imprisonment not exceeding ten years, 

or both.  20  

17.  An issue arose as to whether the cash that had been seized had been 

forfeited to the Crown pursuant to s.19G(5) of the Act. The Crown contended that 
the cash seized had been forfeited because no notice of appeal had been received by 

either the seizing authority or the Court within 30 days from the time of seizure.  

18.  The Plaintiff contended to be entitled to the return of the money.  

19.  Cato J considered it necessary to resolve the issue prior to sentencing for if, 

as the Crown contended, the cash had been forfeited, a lesser sentence would be 
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warranted, whereas, if the Plaintiff was entitled to the return of the cash, a more 

severe sentence would be warranted. His Honour opined:53  

If the basis for the detention order under section 19D of [the Act] were shown not to 

exist, and yet the Crown was able to retain the proceeds as a consequence by 
operation of section 19D(l) and 19G(5) of the Act, the outcome would, in my view, 
be unjust. The proceedings commenced by the Crown to detain the money under 
section 19D leading to forfeiture under section l9G(5), if misconceived, should not 

operate to prevent Mr Xiyun from obtaining restitution. ..."  

20.  By reference to his earlier ruling that the Customs and Excise Management 

Act had impliedly repealed the provisions of the Act as to false declarations,54 Cato 10  

J held:55  

"... The [detention] orders obtained from this Court were in retrospect obtained under 
a misapprehension of the relevant power to seize and forfeit undeclared currency. 

Following Woolwich Building Society v Inland Revenue Commissioners,56 Mr 
Xiyun is entitled to have restitution of the cash seized by police and claimed to be 
now {forfeited] to the Crown under section l 9G(5) of the Money Laundering Act. . 

... "  

21.  On that basis, Cato J sentenced the Plaintiff to a fine ofTOP$15,000, which 

was paid that day.  

Court of Appeal decision  20  

22.  The Crown did not appeal against the sentence. However, in Attorney 

General v Xi Yun Qian [2019] TOCA 20, the Attorney General sought to raise three 
questions of law before the Court of Appeal from the above sentence. Relevantly, 
the third, was whether "legitimate cash" is immune from automatic forfeiture under 

s.19G(5) of the Act.  

23.  Although the Court disagreed with Cato J's conclusion that the relevant 

provisions of the Money Laundering legislation and relevant regulations had been 

 
53 [12] 
54 [14]. 
55 [16] 
56 No. 2 [1993] AC 70; [1992] 3 All ER 737 (HL). 
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impliedly repealed by the Customs and Excise Management Act, the appeal was 

dismissed as incompetent.  

24.  Notwithstanding, the Court of Appeal made the following observations 

which are instructive for the instant proceeding:  

(a)  the question of whether the customs officers had reasonable grounds 
for seizing the cash under s.19C raised questions of fact that could not 
be determined on the sentencing of the Plaintiff;  

(b)  the undefined term "recoverable cash" arguably meant cash which is 
proceeds of crime or tainted property (as defined) recoverable under 
another provision of the Act;57  10  

(c)  a further question arose as to whether the officer had reasonable 
grounds to suspect that the cash was intended by the Plaintiff for use 
in unlawful conduct or was undeclared cash intended for use in 

unlawful conduct under s. 19C(1)(c);  
(d)  prima facie, those questions could not be resolved without a hearing 

in which the customs officers in question would be expected to give 
evidence;  

(e)  s.19D(l) required not only that the authorised officer had reasonable 
grounds to suspect, but must have had a suspicion of any of the matters 

in ss 19B and l9C;  20  

(f)  the lawfulness of the detention of the cash and hence the application 
of the automatic forfeiture provision in s.19G(5) would in turn depend 
upon such evidence;  

(g)  merely failing to declare cash which is not less than the prescribed 
minimum does not mean that the cash is recoverable cash; and  

(h)  if there was no power to seize the cash under s.19C, there was no 
power to detain it under s.19D and no occasion for it to be forfeited 

under s.19G. 

25.  The Attorney General asked the Court to vary Cato J's "sentencing ruling" 
pursuant to s.19 of the Court of Appeal Act. The Court held that s.19 dealt with a 30  

different subject matter and was therefore irrelevant.  

26.  Further, the Court rejected the contention that the Attorney General could 

appeal against Cato J's finding that the cash had not been validly forfeited because 
the Attorney General sought no variation of the sentence.58 The Court noted that, 

 
57 Referring to Police v Felipe (CR132 of 2019). 
58 Court of Appeal Act s.17B 
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save perhaps in very exceptional circumstances,59 or unless a statute granting a right 

of appeal provided otherwise, appeals lie against orders, not reasons.60 The Court 
otherwise considered that it did not have jurisdiction to entertain the point sought to 

be raised by the Crown.  

27.  However, the Court added that the issue could be raised in civil 
proceedings, either by the Crown seeking a declaration that the cash had been validly 

forfeited or by the Plaintiff here seeking its return, and that:  

"... If the Crown now accepts that the cash seized was 'legitimate ' and does not fall 

within s.19C then no such proceedings should be necessary."  

28.  In relation to any such civil proceedings, the Court of Appeal noted that:61  10  

(a)  a question might also arise as to whether it is open to the Crown to 
contend that the cash was validly forfeited when the [Plaintiff] 
received a presumably more severe sentence than he would otherwise 

have received had [Cato J] not concluded that the [Plaintiff] was 
entitled to the return of the cash;  

(b)  no issue estoppel would arise because:  
(i)  whether the cash was validly forfeited to the Crown was not a legally 

indispensable issue that needed to be decided to determine the 
sentence,62 even if issue estoppel could reasonably be applied in 

criminal law;63 and  20  

(ii)  Cato J did not decide facts so as arguably to attract s.99 of the 
Evidence Act;  

(c)  nonetheless, there may be an issue as to whether it would be an abuse 
of process for the Crown to seek to relitigate the issue decided by 
[Cato J] upon sentencing the [Plaintiff] when there was no appeal 

against the severity of sentence;64 and  

 
59 Arbuthnot v Chief Executive of the Department of Work and Income [2008] 
NZLR 13 at 25 [25]. 
60 Commonwealth of Australia v Bank of New South Wales [1950] AC 235 at 294. 
61 [53) to [56]. 
62 Blair v Curran (1939) 62 CLR 464 at 532. 
63 R v Davis [1982] 1 NZLR584 at 589. 
64 Hunter v Chief Constable of the West Midlands Police [1982] AC 529; Bryant v 
Collector of Customs [1984] 1 NZLR280; Rogers v The Queen (1994) 181 CLR 251. 
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(d)  it was not appropriate for the Court to express any view about those 

potential issues.  

This proceeding  

29.  As noted, the Plaintiff here seeks an order for return of the cash. Informed, 
no doubt, by the Court of Appeal's decision, the Plaintiff contends that there was no 
basis under ss 19C or D for the seizure or detention of the cash, and therefore, 
notwithstanding any failure to appeal within 30 days of the seizure, the cash does 

not fall within the automatic forfeiture provisions of s.19G(5).  

30.  The Crown's pleaded defence recited the undisputed events by which the 

cash was gradually discovered on the Plaintiff, seized and detained, and that the 10  

Plaintiff did not file a notice of appeal before 15 June 2018, which, it says 'triggered' 

s.19G(5). Otherwise, the more notable aspects of the Crown's defence are that:  

(a)  the 'provenance' of the cash is 'wholly irrelevant' and a 'non-issue 

particularly when the Plaintiff was caught with a large amount of 
undeclared cash strapped to his body'; and  

(b)  because the Plaintiff initially lied about the cash, which was found on 
his person, resulting in the matter being referred to the Police:  
"... The logical inference ... suggests the Customs officers MUST have 
been of the view that it was recoverable cash and/or intended to be 

used for unlawful conduct and/or undeclared cash intended for use in 20  

unlawful conduct, because if not, why would they refer the matter to 

the police anyway?” 

31.  The Plaintiff's Reply reiterated that during the trial before Cato J, there was 

no evidence of suspicion or reasonable grounds to believe that the cash was:  

(a)  recoverable cash;  

(b)  intended by the Plaintiff for use in unlawful conduct; or  

(c)  undeclared cash intended for use in unlawful conduct.   

32.  Otherwise, the Plaintiff pointed to the dismissal of the appeal before the 
Court of Appeal and sought to call in aid the 'decision' by Cato Jon sentence that the 

Plaintiff is entitled to restitution of the cash.  30  

Evidence  
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33.  The evidence at trial was adduced by way of affidavit. Neither party 

required any deponent for cross-examination.  

34.  The Plaintiff deposed, relevantly, that:  

(a)  the cash was earned through his businesses of a trading shop and 
guesthouse accommodation, over a period of time;  

(b)  during the course of his business, customers had paid in the various 
currencies comprising the cash;  

(c)  he planned to travel to Korea to renew his green card and to purchase 
building materials and furniture for his then new guesthouse building; 
and  10  

(d)  he did not have any savings or bank account overseas such that 

drawing a cheque in Korea would have been difficult.  

35.  For the Defendant, affidavits were filed from Mr T. 'Aho, Ms K. Lavaki 

and Ms T. Fainga.  

36.  Mr 'Aho, one of the Crown's senior prosecutors, deposed to the ex parte 

application on 16 May 2018 resulting in Cato J extending the detention of the cash 
for three months. He recalled the matter because he said it was the first time Police 
(represented by the Crown) had made such an application under s.19D of the Act, 

and it was successful.  

37.  At the relevant time, Ms Lavaki was a Customs Passport Control Officer at 20  

the Fua'amotu International Airport. She deposed, relevantly, to questioning the 
Plaintiff about whether he had any cash on him. After initially denying that he did, 
the Plaintiff gradually produced various bundles of cash and, on a partial strip search, 
other cash was found strapped to his person. When initially pulling cash from his 
trousers and jacket, the Plaintiff told Ms Lavaki that it was "to buy duty free items 

on his return to Tonga". 

38.  Ms Fainga is, and was at the relevant time, the Immigration Supervisor at 

the Departure Area of Fua'amotu International Airport. Ms Lavaki brought the 
Plaintiff to Ms Fainga's office with his travel documents, departure card and "a lot 
of cash". She also witnessed the Plaintiff produce various bundles of cash concealed 30  

on his person. She deposed to Ms Lavaki and other officers taking the Plaintiff and 

the cash to the office of her supervisor, Grace Latu.  

Submissions  
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Plaintiff  

39.  Mr Edwards submitted that there was no evidence, as required by ss19C 

and D, that any of the customs officers had, or continued to have, reasonable grounds 

for suspecting that the cash was:  

(a)  recoverable cash;  
(b)  intended by the Plaintiff for use in unlawful conduct; or  

(c)  undeclared cash intended for use in unlawful conduct.  

40.  Therefore, he submitted that s.19G(5) could not apply to the cash and it 
should therefore be returned. He further submitted that in light of Cato J' s remarks 
on sentence that the cash should not be forfeited, it would be unjust and unfair for 10  

the cash now to be forfeited especially as the aggregate equivalent value of the cash 

exceeded the maximum fine prescribed by s.97.  

Defendant  

41.  Ms Kautoke submitted that the following features of the uncontested 

evidence justified seizure of the cash under s.19C of the Act:  

(a)  it was a significant amount of cash;  
(b)  the Plaintiff failed to declare the cash;  
(c)  the cash was concealed around the Plaintiffs body;  
(d)  the cash was a combination of local and foreign currencies; and  

(e)  the Plaintiff misinformed the Customs officers as to the amount of 20  

cash he had on him.  

42.  Ms Kautoke further submitted that the inconsistency between the Plaintiff's 
initial account to the customs officials that some of the cash (at that point in their 
search of him) was for duty free purchases on his return from Korea and his affidavit 
account that the cash was for purchases of building materials and furniture amounted 

to a consciousness of guilt which could support an inference that the cash was 

actually intended for use in an (unspecified) unlawful purpose.  

43.  Ms Kautoke then sought to submit that the Plaintiff’s possession of the 
various foreign currencies constituted an unlawful purpose for it contravened 

regulation 4(3) of the Foreign Exchange Control Regulations.  30  

Plaintiff's Reply  
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44.  Mr Edwards took issue with the Crown raising a new and unpleaded 

argument in relation to the alleged contravention of the Foreign Exchange Control 
Regulations. He also refuted that there was any inconsistency between the 

explanations given by the Plaintiff for his intended use of the cash.  

Consideration  

45.  It was common ground that in order to determine whether the cash is 
susceptible to forfeiture under s.19G( 5), the court must determine whether it was 

seized "under sections 19C and 19D". For, as the Court of Appeal observed, ibid, "if 
there was no power to seize the cash under s.19C, there was no power to detain it 

under s.19D and no occasion for it to be forfeited under S.19G".  10  

46.  To determine whether it was seized "under sections 19C and 19D", the 
Court must be satisfied, by admissible evidence, that, on the balance of probabilities, 
when the cash was seized, the Customs officers had, and when the further detention 

order was made by Cato J, they continued to have, reasonable grounds for suspecting 

that the cash was:  

(a)  recoverable cash;  
(b)  intended for use in unlawful conduct; or  

(c)  undeclared cash intended for use in unlawful conduct  

47.  In the ordinary case, a Plaintiff carries the legal and evidentiary onus of 
proving his claim. As I indicated at the trial, the Plaintiff's evidence established a 20  

prima facie case for relief such that the evidentiary burden shifted to the Defendant 
to prove on the balance of probabilities the existence of the above criteria for 

forfeiture. With that, neither counsel disagreed.  

Recoverable cash?  

48.  As noted by the Court of Appeal, although there is no definition in the Act 

of the phrase "recoverable cash" it is arguably cash which is 'proceeds of crime' or 
'tainted property' (as defined) recoverable under the Act. Neither party in this 

proceeding submitted otherwise.  

49.  Section 2 of the Act defines "proceeds of crime" as:  

(a)  any property derived or realised directly or indirectly from a serious 30  

offence and includes, on a proportional basis, property into which any 

property derived or realised directly from the offence was later 
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successively converted, transformed or intermingled, as well as 

income, capital or other economic gains derived or realised from such 
property at any time since the offence; and  

(b)  includes any property used or intended to be used in the commission 

of any serious offence;  

50.  "Serious offence" is defined, relevantly, as an offence which the maximum 
penalty is imprisonment or other deprivation of liberty for a period of not less than 

12 months or more severe penalty.  

51.  The concept of "tainted property" appears in Part III of the Act concerning 

confiscation. The term is defined in s.2 as  10  

(a)  property used in or in connection with or intended for use or in 
connection with the commission of the offence, if it was in the person's 
possession at the time of, or immediately after, the commission of the 

offence;  
(b)  property derived, obtained or realised as a result of or in connection 

with the commission of an offence if it was acquired by the person 
before, during or within a reasonable time after the period of the 
commission of the offence of which the person is about to be charged, 
charged or convicted; or  

(c)  that the income of that person from sources unrelated to criminal 20  

activity of that person cannot reasonably account for the acquisition 
of that property; and  

(d)  tainted property includes property of a corresponding value to 

property defined in (a), (b) and (c) above;  

52.  The preamble to the Act may be referred to for assistance in explaining its 

scope and object.65 The preamble to the Act describes it as:  

An Act to enable the unlawful proceeds of all serious crime including drug 

trafficking to be identified, traced, frozen, seized and eventually 
confiscated; to establish a transaction reporting authority; and to require 
financial institutions and cash dealers to take prudential measures to help 30  

combat money laundering.  

 
65 Section 8(2) of the Interpretation Act. 
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53.  Relevantly, here, the emphasis in that purpose is on "the unlawful proceeds 

of all serious crime".  

54.  A combination of the above results in 'recoverable cash' meaning cash 

derived or realised directly or indirectly from an offence for which the maximum 

penalty is imprisonment for not less than 12 months or more severe penalty.  

55.  Contrary to the Defendant's pleaded position that the provenance of the cash 
is 'wholly irrelevant' or a 'non-issue',66 this first limb of the criteria for forfeiture 

requires evidence that the cash is recoverable cash, as defined immediately above.  

56.  The only evidence as to the provenance of the cash was from the Plaintiff 

himself that he earned it from sales of goods to customers which he had saved since 10  

2014. The Defendant did not require the Plaintiff for the cross -examination.67 The 
Defendant's evidence was silent on the issue. I therefore accept the Plaintiff's 

evidence.  

57.  There being no evidence that the cash was derived from a serious offence, 

I find that the cash was not 'recoverable cash' for the purposes of the Act.  

Intended for use in unlawful conduct?  

58.  As the cash here was undeclared, the second and third limbs of the criteria 
for forfeiture may be collapsed into a single question, namely, whether there were 
reasonable grounds for suspecting that the cash was intended for use in unlawful 

conduct?  20  

59.  The Plaintiffs evidence as to his intended purpose for the cash, if accepted, 

must result in that question being answered in the negative for none of the purposes 

deposed to constitute 'unlawful conduct'.  

60.  Against that, the Defendant relies on the fact that the Plaintiffs evidence 
referred to above did not include or accord with his initial account to the customs 

officials that some of the cash (at that point in their search of him) was for duty free 
purchases on his return from Korea. That, together with the large amount of cash 
strapped and secreted on various parts of the Plaintiff's body, it was submitted, gives 

 
66 [8] 
67 As provided by Order 27 rule 7 of the Supreme Court Rules. 
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rise to an inference that the cash was actually intended for use in an (unspecified) 

unlawful purpose.  

61.  The submission must be rejected.  

62.  Whilst usually the province of the criminal law, submissions that evidence 
of lies is to be accepted as consciousness of guilt or an admission against interest 
must be approached with caution. The court must be satisfied, firstly, that upon 
consideration of the relevant circumstances and events, the impugned evidence 

constitutes a lie, and secondly, that the lie reveals some knowledge of the offence 
and that it was told because of a realisation of guilt and a fear of the truth. The court 
must also be mindful that there may be reasons for the telling of a lie apart from the 10  

realization of guilt. A lie may be told out of panic, to escape an unjust accusation, to 
protect some other person or to avoid a consequence extraneous to the offence. If 
any reason of that kind is accepted as the explanation for the lie, it cannot be regarded 

as an admission: Edwards v The Queen (1993) 178 CLR 193, 208.  

63.  Insofar as the submission was couched in terms of an inference to be drawn, 

it is to be noted that inferences are conclusions of fact rationally drawn from a 

combination of proved facts.  

64.  On the available evidence, the Plaintiff's explanation to the customs official 
in the early stages of their search of him, when US$4,000 and TOP$1,000 had been 

produced, that that money was to buy duty-free items on his return to Tonga, is not 20  

of itself proof that the Plaintiff intended to use the money for unlawful purposes. 
Needless to say, if what he told the officials was in fact true, then buying duty -free 
items would not be unlawful conduct. So far as his statement to the customs officer 
is not referred to in the Plaintiff's evidence for trial here, no explanation has been 
given, nor, as noted above, did the Defendant seek to cross examine the Plaintiff on 

that issue or any other.  

65.  Further, on the unchallenged state of the evidence, I am not satisfied, on the 

civil standard, that the discrepancy in the Plaintiff's evidence amounts to a lie told to 
the Customs officer. It is entirely possible that what the Plaintiff told the officer was 
true but that he forgot to include it in his affidavit evidence in his proceeding. He 30  

may also have panicked when being confronted by the officer. It is self-evident that 

he was intending to conceal the cash and not declare it His actions of strapping the 
cash on his person and hiding some in other parts of his clothing is consistent with 
that intention. It does not follow, however, without more, that that conduct must lead 
to an inference that the Plaintiff was intending to use the cash for unlawful purposes. 
It does lead to an inference that he intended not to declare the cash. That inference 
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was confirmed by the Plaintiff plea of guilty. Again, had the Plaintiff been called for 

cross-examination on the point, so that he had an opportunity to address any 

challenges to his evidence, a different impression may have resulted.  

66.  However, in my view, the evidence as it stands does not permit of an 
inference that, by reason of the Plaintiffs conduct and what he told the customs 

officials at the time of his search, the cash was intended for use in unlawful conduct.  

Foreign Exchange Control Regulations  

67.  The Defendant's third submission on this combined limb of the test for 

forfeiture is that by reason of the Plaintiff having possession of the cash, which 
included various foreign currencies, he contravened regulation 4(3) of the Foreign 10  

Exchange Control Regulations. That, so the submission went, amounted to using the 

cash for unlawful conduct. (the "Regulations argument")  

68.  Regulation 4 provides:  

(1)  Except with the permission of the Reserve Bank –  

(a)  No person other than an authorised dealer shall, in Tonga, 

buy or borrow any foreign currency from, or sell or lend any 
foreign currency to, any person other than an authorised 
dealer;  

(b)  No person resident in Tonga, other than an authorised dealer, 

shall outside Tonga buy or borrow any foreign currency from 20  

or sell or lend any foreign currency to any person other than 

an authorised dealer.  

(2)  Where a person buys or borrows any foreign currency in Tonga, 
or being a person resident in Tonga, buys or borrows foreign currency 
outside Tonga, he shall comply with such conditions as to the use to which 

it may be put or for the period for which it may be retained as may be 

imposed by the Reserve Bank.  

(3)  For the purposes of this regulation, a person in Tonga who 
supplies goods or services in exchange for foreign currency shall not be 
taken to have bought such foreign currency provided that it is offered for 30  

sale within a reasonable time to an authorised dealer.  

69.  For the reasons which follow, this submission must also be rejected.  
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70.  Firstly, and fatally, the issue was not pleaded. Order 8 rule 2(2) of the 

Supreme Court Rules requires that a defence state concisely the grounds of defence 
on which the defendant intends to rely. As Dalgety J (as his Lordship then was) said 

in Seiler v Kingdom of Tonga [1992] Tonga LR 58:  

"The purpose of pleadings is to ascertain and demonstrate with precision 
the matters on which the parties differ and those on which they agree, thus 
enabling parties, their Counsel, and the Court to ascertain with ease the 

issues upon which a judicial decision is required. Furthermore, pleadings 

must-  

'give fair notice of the case which has to be met so that the opposing party 10  

may direct his evidence to the issues disclosed by them': Esso Petroleum 
Company v Southport Corporation [1956] AC 218 per Lord Norman at 

page 238 (House of Lords).  

... Pleadings are designed to prevent one party taking the other by surprise 

by introducing issues not focused in the pleadings. Lord Guthrie in 
Morrison's Associated Companies Limited v James Rome and Sons 

Limited, [1964] SC 160 at page 190 (Scottish Appeal Case) stated that –  

'It is a fundamental rule of our pleading that a party is not entitled to 
establish a case against his opponent of which the other has not received 

fair notice upon record (i.e. in the pleadings). It follows that a (defendant) 20  

cannot be held liable upon a ground which is not included in the averments 

made against him by the (plaintiff)'  

The converse is equally true - 'These are not mere technical rules, since 

their disregard would tend to create injustice .... "'  

71.  The only part of the Statement of Defence which sought to address the 

issues now under consideration was paragraph 13.  

72.  I should say at the outset, that had an application been made to strike out 

paragraph 13 as failing to comply with Order 8 rule 8 - no reasonable defence I 
would have been minded to grant it. That is because not only was it unresponsive to 
the allegations in the corresponding paragraph of the Statement of Claim, the defence 30  

did not identify any reasonable grounds for suspecting any of the criteria for seizure, 

detention or forfeiture. One would have expected the Defendant to plead out the facts 
which for instance constituted reasonable grounds for suspecting that the cash had  
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been derived from serious crime, or facts supporting a suspicion that it was to be 

used for unlawful conduct.  

73.  Instead, paragraph 13 presented little more than a hypothesis that because 

the Plaintiff initially lied about having the cash on him and that it was found strapped 
to his body, the customs officers must have concluded that the cash met the criteria, 
otherwise why would they have referred the Plaintiff to the police? That style and 
content of pleading is not to be encouraged. The task was to identify the relevant 

grounds by which the customs officers did suspect that the cash fit the criteria, not 
to posit the speculative and conclusory proposition that the officers must have held 
that suspicion. As the Defendant's evidence later revealed, neither officer deposed to 10  

having reasonable grounds for suspecting that the cash met any of the criteria in ss 
19C or D. The suspicion referred to by Ms Lavaki, viewed in context, rose no higher 

than a suspicion that the Plaintiff was failing to declare the cash.  

74.  Returning then to the Regulations argument, Counsel for the Defendant 

endeavoured to submit that the argument could be inferred from what was pleaded 
in paragraph 13. That submission should never have been made. On no sensible 
reading of that paragraph, no matter how beneficial, could the Plaintiff (or the court) 
have anticipated this argument being raised at trial or that it would form part of the 
Defendant's case for trial which the Plaintiff would have to meet. Understandably, 

Mr Edwards was unable to deal with the issue. The prejudice was compounded by 20  

the fact, as will be seen below, that when examined closely, the argument turned out 

to be highly technical and presently insoluble.  

75.  In those circumstances, to permit the Defendant to rely on this point when 
it was only raised in closing submissions, and without any application to amend, 
would be to permit the Defendant to disregard the pleading rules and create injustice. 

I decline to do so: For that reason alone, the submission is rejected.  

76.  There are, however, a number of more substantive observations to be made 

about the submission, even if the Defendant were permitted to rely on it.  

77.  The second reason for rejection is that it is far from clear that a 
contravention of regulation 4(3) amounts to an offence. While most of the 30  

Regulations are drafted in proscriptive terms, regulation 4(3) is not. It in fact 

provides an exemption from the conduct proscribed in sub-regulations (1) and (2) 
which involve persons, not being authorised dealers, buying, selling, borrowing or 
lending foreign currency without the permission of the Reserve Bank. The 
exemption applies to a person who supplies goods or services in exchange for foreign 
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currency provided that currency is offered for sale within a reasonable time to an 

authorised dealer.  

78.  Further, it is equally unclear that a contravention of any part of regulation 

4 would necessarily amount to an offence. Regulation 11 provides:  

11. A person who commits an offence against these Regulations shall be 

liable on conviction –  

(a)  in the case of an individual to a fine not exceeding $20,000 or 

imprisonment for a term not exceeding 3 years;  

(b)  in the case of a body corporate, to a fine not exceeding $200,000.  

79.  The only regulation which provides that a contravention of its provisions 10  

amounts to the commission of an offence is regulation 10(2). That may be a drafting 

oversight. However, it is not something I need to decide.  

80.  For completeness, I add this observation. The Regulations are the 

legislative product of the Foreign Exchange Control Act, s. 2 of which provides:  

2 Exchange control  

Whenever Cabinet is satisfied that it is expedient so to do, for the protection 
of the currency or of the public credit of the Kingdom, or in order to 
conserve, in the national interest, the foreign exchange resources of the 
Kingdom, it may make regulations making provision for and in relation to 

the control of foreign exchange and in particular but without limiting the 20  

generality of the foregoing, for or in relation to –  

(a)  the buying, borrowing, selling, lending or exchanging of foreign 
currency, including the exchange; of rates for  

(b)  any dealing or transaction having the effect of a purchase, 
borrowing, sale, loan or exchange of foreign currency, and requiring 

any person to supply full details of all foreign exchange owned by 
him, and any foreign exchange dealings conducted by him;  

(c)  the taking or sending out of the Kingdom of gold, Tongan currency 
or foreign currency;  

(d)  requiring any person who has power to sell, or to procure the sale 30  

of, any foreign currency to sell or procure the sale of, that foreign 

currency as prescribed;  
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(e)  the taking, sending, or transfer of any securities to a place outside 

the Kingdom, including the transfer of securities from a register in 
Tonga to a register outside Tonga;  

(f)  the prohibition of the importation or exportation of goods unless a 
licence under the regulations to import or export the goods is in 
force;  

(g)  the terms and conditions to which such licences may be subject; and  

(h)  prescribing penalties not exceeding a fine of $200,000 or 
imprisonment for a period not exceeding 3 years for any offence 

against the regulations made under this section.  10  

81.  In my view, it is not clear that the conduct exempted by regulation 4(3), 
namely, supplying goods or services in exchange for foreign currency, falls within 
the subject matter for regulations prescribed by s.2 of the Foreign Exchange Control 

Act.  

82.  Thirdly, if a contravention of regulation 4(3) could amount to an offence, 

there was neither evidence nor submission before me:  

(a)  on the question of what might constitute "a reasonable time" within 
which the Plaintiff was required to sell (or convert) the foreign 
currency to an authorised dealer; or  

(b)  as to what part of sub-regulation (1) or (2) the Plaintiff may have 20  

contravened.  

83.  Fourthly, Counsel for the Defendant confirmed that the Plaintiff has not 
been charged with any offence under the Regulations nor was it known whether there 
is any intention to do so. That would seem unlikely given the approach elected by 
the Crown in the proceedings it brought against the Plaintiff before Cato J. Suffice 

to say, the Plaintiff has not been convicted of any contravention of the Regulation 

which could amount to proven unlawful conduct.  

84.  Fifthly, this argument amounts to the Plaintiff having committed an offence 
by having the foreign cash in his possession for longer than allowed as at the time it 
was seized. That conduct pertains to a past or present state of affairs. The relevant 30  

language in ss 19C and D of the Act - that the cash is intended for use in unlawful 

conduct is in present and prospective terms. That is, there must be reasonable 
grounds for suspecting a present (meaning at the time of decision to seize) intention 
to use the cash at some point in the future in unlawful conduct. The distinction may 
be seen by some as semantical, but it is yet another question which was unable to be 
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properly addressed, considered or resolved due to the manner in which the Defendant 

sought to introduce the argument for the first time in closing submissions.  

85.  Clearly, this case is not a suitable vehicle for such issues concerning the 

interpretation and operation of the Foreign Exchange Control Regulations to be 
determined, even if that were possible on the state of the pleadings and the evidence 
and submissions presented at trial. Nor is it necessary or prudent that I express any 
further views on it. Suffice to say, Counsel for the Defendant was unable to provide 

any, or any compelling, answers to the questions raised. That is not intended as any 
criticism of Counsel, but rather a reflection of the technical and legal complexity of 

the submission she sought to advance.  10  

Abuse of process?  

86.  As noted above, the Court of Appeal posed a number of questions, in 

relation to what has transpired to be this civil proceeding, including:  

(a)  whether it is open to the Crown to contend that the cash was validly 

forfeited when the Plaintiff received a presumably more severe 
sentence than he would otherwise have received had Cato J not 
concluded that the Plaintiff was entitled to the return of the cash; and  

(b)  if it did, whether it would be an abuse of process for the Crown to seek 
to relitigate the issue decided by Cato J upon sentencing the Plaintiff 

when there was no appeal against the severity of the sentence.  20  

87.  Before me, Mr Edwards submitted that if the Court is satisfied that the cash 
is 'legitimate', then the Plaintiff has been punished for his failure to declare it. As 
such, forfeiture of the cash would be unjust because the overall sanction suffered by 

the Plaintiff would exceed the maximum fine provided by s.97.  

88.  Ms Kautoke submitted that the Defendant's position in this proceeding was 

not an abuse of process because, as the Court of Appeal opined, upon the Plaintiff's 
sentencing, Cato J could not decide the issue of whether the cash was validly seized 

and detained under ss 19C and D of the Act without evidence.  

89.  So much may be accepted although, in my view, it is not entirely to the 

point.  30  

90.  Relevantly, there were two decisions considered by Cato J. The first was 

whether the forfeiture regime under the Act could validly be exercised by the Crown 
in the face of the Plaintiff's guilty plea to his breach of s.97 of the Customs and 
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Excise Management Act. His Honour held that the Crown could forfeit the cash 

because the later Customs and Excise Management Act impliedly repealed the Act. 
The Court of Appeal disagreed and held that it was open to the Crown to forfeit the 
cash under s. l9G (5) of the Act, if it was seized and detained in accordance with ss 
19C and D. That last element was something Cato J could not decide without 
evidence. Accordingly, the legal basis for Cato J's decision was overturned and the 
factual enquiry necessary for a determination on the correct legal basis was not 

available to him.  

91.  The second question was whether to calculate the sentence by reference to 

the additional punishment the Plaintiff would suffer if the cash was forfeited. As his 10  

Honour had found (albeit on an erroneous basis) that the Plaintiff was entitled to the 
return of the cash, he imposed a more severe penalty68 than would otherwise have 

been the case had the cash been forfeited.  

92.  In my view, and strange as it may seem, for the Crown to maintain the 

position it has in this proceeding, it should have appealed against the severity of the 
sentence on the basis that, on its view of s.19G(5), the cash had been forfeited. 
Conversely, it is no wonder that the Plaintiff did not appeal likewise because he had 
the comfort of Cato J's opinion that the cash should be returned to him. Had the Court 
of Appeal agreed with Cato J's reasoning for his conclusion, the issue would have 

been finally determined and it would not have been open for the Crown to have 20  

defended this claim on the bases it has.  

93.  It is really then that second decision, or basis for the sentence, which attracts 
consideration of whether the Defendant's opposition here to the return of the cash is 

an abuse of process.  

94.  The court possesses inherent power to prevent misuse of its procedures in 

a way which, although not inconsistent with the literal application of its procedural 
rules, would nevertheless be manifestly unfair to a party to litigation before it, or 
would otherwise bring the administration of justice into disrepute among right -
thinking people. The circumstances in which abuse of process can arise are very 
varied. They include proceedings in a court of justice for the purpose of mounting a 30  

collateral attack upon a final decision against the intending plaintiff which has been 

made by another court of competent jurisdiction in previous proceedings in which 
the intending plaintiff had a full opportunity of contesting the decision in the court 

 
68 $15,000 fine out of a maximum of$50,000 for a first offence. 
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by which it was made: Hunter v Chief Constable of the West Midlands Police & Ors  

[1981] 3 All ER 727.69  

95.  In Hunter, Lord Diplock stated the principle by adoption of the judgment 

of A. L. Smith, L.J. in Stephenson v. Garnett [1898] 1Q.B.677:  

“The court ought to be slow to strike out a statement of claim or defence, and to 
dismiss an action as frivolous and vexatious, yet it ought to do so when, as here, it 
has been shown that the identical question sought to be raised has been already 

decided by a competent court.”  

And from Lord Halsbury's speech in Reichel v. Magrath 14 App. Cas. 665:  

"... it would be a scandal to the administration of justice if, the same question having 10  

been disposed of by one case, the litigant were to be permitted by changing the form 

of the proceedings to set up the same case again."  

96.  The principle was similarly stated in Tu'ivai v Kingdom of Tonga [2009] 

TOCA 30 as embracing the proposition that:70  

"... where an issue has already been determined in criminal proceedings, it is an 

abuse of process to raise that issue in a civil proceeding by way of a collateral attack 

on the finality of the criminal proceedings."  

97.  Ultimately, the question of whether the defence here is an abuse of process 
turns on whether the issue of forfeiture under s.19G(5) was determined by Cato J. In 

my opinion, it was not. A 'determination' must include the outcome of any appeals 20  

from the initial decision. The Court of Appeal held that his Honour's reasoning for 
his decision that the cash was not forfeited was erroneous. However, as the Attorney 

 
69 Applied recently in Crossley & Ors v Volkswagen Aktiengesellschaft & Ors [2020] 
EWHC 783 (QB) (06 April 2020); 
cited in Fortescue Metals Group v Warrie on behalf of the Yindjibarndi People 
[2019] FCAFC 177; Hill v Maori Trustee (2019] NZCA 600 (29 November 2019) and 
Prescott v Police [2019] NZCA 380. 
70 Citing Hunter v Chief Constable of West Midlands Police [1982] AC 529 at 542. 
See also Walton v Gardiner (1993) 177 CLR 378 at 393; Rogers v The Queen [1994] 
HCA 42; (1994) 181 CLR 251; D'Orta-Ekenaike v VLA [2005] HCA 
12; (2005) 214 ALR92 at 109; and Sea Culture v Scoles [1991] FCA 523; (1991) 32 
FCR 275 at 279. 
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General's appeal was dismissed as incompetent, no legal consequence to the 

Plaintiff’s sentence flowed. Alternatively, although the effect of the Court of 
Appeal's decision in this regard was that forfeiture under the Act was legally open, 
Cato J could not determine whether forfeiture was available on that basis because to 

do so required evidence.  

98.  In those circumstances, I am not satisfied that the defence here is an abuse 
of process. While it does amount to a collateral attack on the outcome of the criminal 

proceeding, there are differences in the determinations made there and to be made 
here, including the legal basis, evidence and analysis required of each court, which 

take this case outside the principles expounded in Hunter.  10  

99.  The appropriate course is to determine the Plaintiffs claim herein so as to 
'right any wrongs' which have resulted from the criminal proceedings following the 

decision of the Court of Appeal.  

Conclusion  

100.  For the reasons stated, I am satisfied, on the balance of probabilities, that at 

the time of its seizure and detention since, there were no reasonable grounds for 

suspecting that the cash was:  

(a)  recoverable cash;  
(b)  intended by any person for use in unlawful conduct; or  

(c)  undeclared cash intended for use in unlawful conduct,  20  

as required by ss 19C and D of the Act.  

101.  Consequently, as the cash was not seized under ss 19C and l9D, and 
notwithstanding that no notice of appeal was received by either the seizing authority 
or the Court within the period of 30 days from the time of seizure, the cash was not 
automatically forfeited under s.19G(5) of the Act and it is to be returned to the 

Plaintiff.  

102.  That outcome is also consistent with an overall assessment of the justice of 

the case. In circumstances where the Plaintiff has been sentenced for his failure to 
declare the cash, by way of a substantial fine, calculated on the basis that he was 
entitled to the return of the cash, it would be grossly inequitable thereafter to order 30  

the forfeiture of the cash in the absence of a compelling case under s. l9G( 5) to do 

so. Such a result would have been out of all proportion to the seriousness of the 

offending under s.97.  
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103.  I recommend that, in future, where an Accused pleads guilty to a count 

which attracts the operation of the Act in terms of potential forfeiture or confiscation 
of cash or other property related to the charge, any issue of actual forfeiture or 
confiscation should be decided on evidence at a preliminary hearing prior to the 
determination of any sentence. Where an Accused pleads not guilty to a charge such 
as money laundering, the issues and evidence surrounding whether the cash or other 
property may be subject to forfeiture or confiscation are more likely to form part of 

the substantive trial on that charge.  

Compensation  

104.  The Plaintiff also pleads a claim for compensation in the sum of $50,000 10  

for the unlawful detention of the cash. The basis for the claim is said to have been 
for the time, expense and costs of the Plaintiffs endeavours to have his money 

returned.  

105.  The Particulars to the pleaded claim do not provide any basis upon which 

one can understand how the amount claimed has been quantified. It is a 'global 
claim'. Further, the Plaintiff did not adduce any evidence at trial of actual loss or 
expense occasioned by reason of the detention of the cash, such as any lost 
investment or additional costs of borrowing, nor even his legal costs prior to 

commencement of this proceeding alluded to in the particulars to the claim.  

106.  Section 19E of the Act provides:  20  

Interest  

If cash is seized under section 19D for more than 48 hours, it shall be as 
soon as practicable, be paid into an interest-bearing account, and the interest 

accruing on it is to be added to it on its forfeiture or release.  

107.  Section 19J of the Act provides:  

Compensation  

(1)  If no forfeiture order is made in respect of any cash seized under 

this Act, the person to whom the cash belongs or from whom it was seized 

may make an application to the Court for compensation.  

(2)  If, for any period beginning with the first opportunity to place the 30  

cash in an interest-bearing account after the initial seizure of the cash for 
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48 hours, the cash was not held in an interest-bearing account while seized, 

the Court may order an amount of compensation to be paid to the applicant.  

(3)  The amount of compensation to be paid under subsection (2) shall 

be the amount the Court thinks would have been earned in interest in the 

period in question if the cash had been held in an interest-bearing account.  

(4)  If the Court is satisfied that, taking account of any interest to be 
paid under section 19E or any amount to be paid under subsection (2), the 

applicant has suffered loss as a result of the seizure of the cash and that the 
circumstances are exceptional, the Court may order compensation or 

additional compensation to be paid to him.  10  

(5)  The amount of compensation to be paid under subsection (4) shall 
be the amount the Court thinks reasonable, having to the loss suffered and 

any other relevant circumstances.  

(6)  Compensation shall be paid in the first instance from the general 

fund held by the Court.  

(7)  A forfeiture order shall be made in respect only of a part of any 
cash seized under this Act and this section has effect in relation to the other 

part.  

108.  The first question then is whether, since its seizure, the cash has been held 

in an interest-bearing account, and if it has, what interest has been earned on the 20  

funds. There was no evidence in relation to either question adduced by either party 

at trial.  

109.  If I therefore proceed on the provisional basis that the cash has not been 
placed in an interest bearing account, then s.19J(2) permits an order for 

compensation.  

110.  Subsection (3) is unusual. It prescribes the amount of compensation as that 

which 'the Court thinks would have been earned in interest in the period in question 
if the cash had been held in an interest-bearing account'. It does not indicate how or 
by what evidence the Court is to arrive as what interest it thinks would have been 
earned. As noted above, no evidence was adduced on this issue. The subsection 30  

appears to permit the court to undertake its own investigations, which is antithetical 

to the adversarial system of justice where the onus is on the parties to adduce 
evidence upon which the Court is to determine disputes. Be that as it may, the 
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legislative directive requires an answer. The publicly available information from the 

Reserve Bank of Tonga indicates that the median interest rate for term deposits over 

the last few years has been in the order of 5%.71  

111.  Subsections (4) and (5) permit an order for additional compensation, in an 
amount the Court thinks reasonable, if the Court is satisfied, after taking account of 
any interest to be awarded, that the Plaintiff has suffered loss as a result of the seizure 
of the cash and that the circumstances are exceptional. As noted above, the Plaintiff 

did not adduce any evidence to support his pleaded claim for expense and time 
associated with pursuing the return of the cash, including any pre-litigation legal 
costs. Unlike with subsection (3), on this head, I consider the Court requires actual 10  

evidence of claimed loss. As there is none, the award of compensation is confined 

to interest.  

Orders  

112.  Judgment for the Plaintiff.  

113.  Pursuant to s.19F and/or s.191 of the Money Laundering and Proceeds of 

Crime Act, the Defendant is directed to release the cash (being NZD$9,490, 
USD$54,275, AUD$10,050, FJD$1,700 and TOP$2,015 or the Tongan equivalent 

as at 15 May 2018) to the Plaintiff forthwith.  

114.  Further, if the cash has been held in an interest-bearing account in 

accordance with s. l 9E of the Act, any interest accruing on it is to be added to it.  20  

115.  Alternatively, if the cash has not been held in an interest-bearing account 

in accordance with s.19E of the Act, then by way of compensation pursuant to 
s.19J(3) of the Act, interest is to be added to the cash at the rate of 5% per annum on 
the Tongan pa'anga equivalent of the cash, as at 15 May 2018, from that date to the 

date of payment.  

116.  Costs should follow the event. However:  

(a)  any party who wishes to apply for a different costs order shall file an 

application with any supporting affidavit/s and submissions within 14 
days of the date hereof;  

 
71 http://reservebank.to/data/documents/statistics/QB/2019/NRBT_QB 
Sep19.pdf 
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(b)  in that event, and if the application is opposed, the other party shall 

file any notice of opposition, affidavit/s and submissions within a 
further 14 days; and  

(c)  unless either party requires a further hearing, a decision on costs will 

be made thereafter on the papers. 
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Luna'eva Enterprises  v  Mosese Manu 

Supreme Court, Nuku’alofa 

Whitten, Lord Chief Justice 

CV 4/2019 

22 January 2020 

Civil Procedure – interest on debt; court has power in equity to 

award interest from accrual of debt 

Damages – principles for awards of interest discussed; generally 
there are no damages for anxiety etc in a claim for breach of 

contract 10  

Judgment was given for a debt of $27,000 and the court in this case considered 

claims for interest (from accrual of debt) and general damages. 

HELD 

1. If not claimed properly in the main claim, plaintiffs should get a separate 

interlocutory judgment for interest to be assessed. 

2. The Court has wide power to do justice and award interest, despite the rule 

that contract debts do not accrue interest without the contract stipulating so. 

3. Courts in Tonga are able to award interest up to the date of Judgment. In 

this case interest was set at 6.5% from when the debt accrued; if no date 
was agreed for repayment then the court will set the due repayment date at 20  

a reasonable time after the loan was made, here after 12 months. 

4. The general rule is that damages for anxiety, disappointment and distress 

are not recoverable in an action for breach of contract.  

Cases considered 

Archibald v Powlett [2017] VSCA 259 at [62]-[65] 

Allied Foods Company Limited v Moa [2000] TLR 
Taione v Pohiva [2006] TOSC 23 
Latu v Pulu [2013] TOSC 43 

Police v Talamai AM 07/2018 
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Statutes considered 

Supreme Court Act, s. 5 

 

Counsel for Plaintiff  Mr. H. Tatila 

RULING 

Introduction 

1.  The case raises issues in relation to the court's power to award interest from 
the date on which a cause of action accrues to the date of judgment ("pre -judgment 

interest") and claims for general damages for distress and inconvenience in contract.  

Background  10  

2.  Between 19 October 2015 and 23 December 2015, at the Defendant's 

request, the Plaintiff loaned the Defendant various sums totalling $27,816.88. The 
loan agreement was oral. There were no terms agreed between the parties as to any 

interest to be paid on the borrowings or a date for repayment.  

3.  Between January 2016 and January 2019, the Plaintiff demanded 

repayment of the loan monies. The Defendant failed and/or refused to pay.  

4.  On 21 February 2019, the Plaintiff commenced these proceedings for 

recovery of the loan monies. In addition, the Plaintiff claimed interest at 10% per 

annum from 10 November 2015 and $2,000 for general damages.  

5.  As to that latter claim, paragraph 8 of the Statement of Claim contains the 20  

following allegation:  

"The Plaintiff is suffering great damages for the wrongful actions of the 

Defendant as he executed his power as businessman in an oppressive, 
unconstitutional, arbitrary and unlawful manner thereby inflicted 
inconvenience, embarrassment and humiliation on the Plaintiff without due 

regard to justice and law."  

6.  The Defendant was served with the originating proceedings on 12 July 

2019.  
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7.  The Defendant did not file a Statement of Defence within the time required 

by the Rules or at all.  

Application for default judgment  

8.  On 7 November 2019, the Plaintiff applied for judgment in default of 
defence. The application sought the principal sum claimed plus 10% interest per 
annum from 10 November 2015 until settlement, general damages to be assessed by 

the court and costs.  

9.  On 11 November 2019, I granted judgment in favour of the Plaintiff against 

the Defendant in respect of the principal sum of $27,816.55. However, I directed 

that the Plaintiff file and serve:  10  

(a)  submissions in support of its claim for interest at 10% per annum from 
10 November 2015;  

(b)  any affidavits/and submissions in support of the claim for general 

damages; and  

(c)  a bill of costs.  

This application  

10.  The Plaintiffs claim for interest, general damages and costs was heard 

today.  

11.  The Defendant operates a business which exports Tongan food products to 

Australia. As the originating proceedings show, the Defendant also has an Australian 20  

address. Mr Tatila informed the court that he attended the Defendant's office in 
Mo'afunga on 14 December 2019 for the purpose of serving him with copies of the 
filed application documents. He said he was told by the Defendant's staff that the 

Defendant had left Tonga the night before.  

12.  Notwithstanding that the Defendant has not been served with the 

documents relevant to this part of the Plaintiffs application, I determined to continue 
to hear and consider the application. I did so because order 14 , rule 1 entitles the 
Plaintiff to apply ex parte for final judgment in default of the Defendant filing a 
Statement of Defence within time. Order 14 does not contemplate the Defendant 
being heard on the application. This application only concerns certain of  the terms 30  

of the default judgment. The Defendant may bring an application to set aside the 

default judgment: O.14 r. 4.  
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13.  I considered the material filed by the Plaintiff in support of its applications. 

I heard from Mr Tatila in relation to a number of issues arising from that material 
and other more general questions about certain elements of the Plaintiff's claims. For  
the most part, Mr Tatila did not have any further oral submissions to make and was 

content for the court to decide the issues on the application.  

14.  At the conclusion of argument, I delivered my decision in court on each 
aspect of the application and said that I would provide more fulsome written reasons. 

These are those reasons.  

15.  Despite the simple nature and quantum of the claim, the issues which arose 

on this application turned out to be of some significance. Nothing within the 10  

Plaintiffs submissions, nor from my research, suggested that the issues considered 
below on pre-judgment interest and general damages for distress and inconvenience 
on contract claims have been addressed in any prior decisions of this court or the 

Court of Appeal. Accordingly, the reasons which follow may be of broader 

application for practitioners and parties in the Kingdom for future proceedings.  

Interest up to judgment  

16.  In support of the application for interest, the Plaintiff relied on a 
memorandum by its counsel dated 6 December 2019. The majority of the 
submissions merely recite the key allegations from the Statement of Claim. 

However, at paragraph 10, Mr Tatila referred to the decision in Allied Foods 20  

Company Limited v Moa [2000] TLR as authority for the proposition that where a 
Plaintiff has been kept out of its money for a long time despite the clear liability of 
the Defendant to pay, interest may be ordered. The interest rate applied in that 
decision was 10% per annum from the date of consignment. The Plaintiff submitted 
that it too has been kept out of its money for a very long time despite the clear 

liability of the Defendant to pay.  

17.  A Plaintiff is generally not permitted to obtain default judgment for a 

liquidated amount which includes a claim for interest unless the originating process 
sets out how the interest is claimed and the amount of interest claimed in relation to 
a particular period: see, for example, Pata Nominees Pty Ltd v Veldt Nominees Pty 30  

Ltd (1992) 7 WAR 304. The alternative is for the plaintiff to obtain a final judgment 

for the liquidated amount (the principal claimed) and interlocutory judgment for the 
unliquidated amount (the interest to be assessed): see, for example, Alex Lawrie 
Factors Ltd v Modern Injection Moulds Ltd [1981] 3 All ER 658. I have approached 

the present application on that basis.  
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18.  The Plaintiff did not make any submissions in relation to the Court's power 

to award interest up to judgment, the legal basis for the Plaintiffs entitlement, or the 

appropriate rate of any such interest.  

Power  

19.  In the absence of any contractual arrangement or a relevant statute, a debt 
does not carry interest: Re Australian Metal Co Ltd (1923) 33 CLR 329 ; Robertson 
v National Insurance Co of New Zealand Ltd [1958] SASR 143 ; President of India 

v La Pintada Compania Navigacion SA [1984] 2 All ER 773. Nevertheless, in 
equity, a court has power to award interest and to fix the rate at which it should be 
paid when justice demands it: Thomas v SMP (Int'l) Pty Ltd (No 6) [2010] NSWSC 10  

1311.  

20.  Section 5 of the Supreme Court Act confers on the Supreme Court power, 
among other things, to make orders for interest 'on debts and other moneys payable 

for such period and at such rates as the court considers appropriate, in accordance 
with rules of the Supreme Court.' It is, self-evidently, a broad power. The discretion 
is to be exercised judicially. It must not be exercised arbitrarily, but in accordance 

with reason and justice,72 and having regard to all relevant matters.73  

21.  Order 30 rule 2 provides for post-judgment interest in the following terms:  

Judgment debt to carry interest  

(1)  Every judgment debt shall carry interest from the time of judgment 20  

being given until the judgment is satisfied.  

(2)  Unless the Court specifies otherwise, the interest under paragraph 

(1) shall be at the rate of 10% per annum.  

(3)  The interest may be levied under any execution order upon 
judgment. The Rules do provide whilst they do provide for interest 

following judgement, but not prior to it.  

22.  However, the Supreme Court Rules are silent on pre-judgment interest.  

 
72 Taione v Pohiva [2006] TOSC 23 citing Ottway v Jones [1955] 2 All ER 585. 
73 Bennett v Aigner [1991] TOCA 1. 
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23.  Order 2 rule 3 provides that where there is no provision in the Rules, the 

rules of procedure under the former Rules of the Supreme Court (RSC) in England 
(the "White Book") shall continue to apply notwithstanding the substantial and 

ongoing replacement of those rules by the Civil Procedure Rules 1998 (CPR).  

24.  Further, order 2 rule 4 provides that if it appears in any given situation that 
no appropriate provision exists either in the Rules or the English Rules, then the 
procedure to be followed shall be that prescribed by the Judge and in doing so, the 

Judge may be guided by any provision in the English Civil Procedure Rules 1998 

(CPR).  

25.  The White Book and the current UK Civil Procedure Rules provide that a 10  

default judgment may include an amount of interest claimed to the date of judgment, 
provided it has been claimed at a rate no higher than the judgment debt rate and is 
calculated pursuant to the relevant rule. For many years, that rate has been 8% per 

annum.74  

26.  The position in Australia is described in "Australian Civil Procedure" by 

Bernard Cairns75 as follows:  

"The rules permit interest to be included in a default judgement. This might 
appear to give the Plaintiff the right to interest in a default judgment 
irrespective of whether the agreement provided for interest. Despite the 

wording of the rules, interest is payable on a debt in either of two 20  

circumstances. Either interest is payable where the agreement between the 
parties provides for it, or, it is payable if there is a statutory right to interest 
in the nature of damages. Outside these cases interest cannot be included 

in a default judgement.  

For interest to be properly claimed as a liquidated amount there must be a 

contractual obligation to pay it: Philips Industries Holdings v Debrueys 
[1977] Qd R 193. Conversely, if interest is properly payable, it may be 
claimed as a liquidated amount, and as such it will support a default 
judgment. The rules do not confer a right to interest where it is otherwise 
not payable. Contrast this with the statutory right to interest in the nature 30  

of damages.  

 
74 Senior Courts Act 1981, s.35A; Judgments Act 1838 (as amended), s.17; White 
Book 2001 [12.6.2]; The Late Payment of Commercial Debts Regulations 2013. 
75 Seventh edition, Thomson Lawbook Company. 
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There is a statutory basis for the Plaintiff to recover interest for the period 

between the date of the cause of action and the date of the judgment 
[various Australian State and Territory Acts referred to]. This is interest in 
the nature of damages. It is not liquidated because the court has to 
determine whether the Plaintiff is entitled to it and assess the amount 
payable: Dalgety Futures Pty Ltd v Poretsky [1980} 2 NSWLR 646. Since 
any entitlement to interest and the nature of damages is a statutory 

entitlement there is no need for an agreement to provide for it. Statutory 
interest is intended to compensate the Plaintiff for having to wait for money 
or for damages. It is payable on all money judgments for tort and contract 10  

alike, but only if the court orders interest."  

27.  In the instant case, and despite there being no agreement for the payment 
of interest during the currency of the loan, in my view, the proper exercise of the 

power and discretion conferred by s.5 of the Supreme Court Act militates in favour 
of awarding the Plaintiff some interest between the date on which the cause of action 
arose and the judgment in default, in order to compensate the Plaintiff for the period 
of time it has been 'out of its money', and during which, the Defendant was legally 

obligated to repay the money and, wrongfully, retained the benefit of it.  

Date from which interest should run  

28.  In the absence of an agreed term as to the period of the loan or date for 20  

repayment, or whether the loan was repayable on demand, the law will readily imply 
a term that the loan was to be repaid within a reasonable time: York Air Conditioning 
and Refrigeration (A/SIA) Pty Ltd v Commonwealth (1949) 80 CLR 11a t62.76 The 
determination of a reasonable time is a question of fact and will depend on the 

circumstances of each case.  

29.  Having regard to the fact that:  

(a)  the Defendant said he would repay the moneys "later";  

(b)  the Plaintiff never specified a date for repayment;  
(c)  the Plaintiff never required as part of the agreement that interest be 

paid during the period of the loan;  30  

(d)  the Plaintiff started requesting repayment in 2016 (only weeks after 

the last tranche was advanced); and  

 
76 Applied in Questband Pty Ltd v Macquarie Bank Ltd [2009] QCA 266. 
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(e)  the Plaintiff waited until 2019 to commence these proceedings, I 

consider that a reasonable period to repay what is, in Tonga at least, a 

sizeable sum, was 12 months.  

30.  The last of the sums making up the total loan was advanced to the 
Defendant on 23 December 2015. I round the 12 month period up to hold that the 
Plaintiffs cause of action arose (i.e. the Defendant breached its obligation to repay 
the loan when it fell due), and interest on the unpaid loan commenced to accrue (or 

'run'), from 1 January 2017.   

Appropriate rate  

31.  The next issue is the applicable rate of interest.  10  

32.  It appears to be commonly accepted in the Kingdom for interest to be 
applied at the rate of 10% per annum. That figure is expressly prescribed in the Rules 
referred to above subject to the Court ordering otherwise. However, as also noted, 

O.30 r.2 applies only to interest post-judgment. Apart perhaps from a desire for 
parity, no submission was made, and my researches did not reveal any decision, 
which provides a basis in policy or principle for awards of pre-judgement interest to 

also necessarily attract a rate of 10% per annum.  

33.  Given that the award is intended to compensate the Plaintiff for being out 
of pocket for the relevant period, one would ordinarily expect to receive evidence 

that for instance the Plaintiff had to borrow to advance the loan funds in the first 20  

place or that because of the Defendant's breach in failing to repay the moneys within 
a reasonable time, the Plaintiff had been forced to borrow money in lieu in order for 

example to continue to support its cash flow. No such evidence was adduced here.  

34.  According to Mr Tatila, borrowing rates for housing loans in the Kingdom 
at present, are in the order of 8.5%. Personal loan rates are significantly higher; as 

much as 13%.  

35.  On the other hand, where a Plaintiff has not had to borrow, but has lost the 

opportunity to invest the subject money, evidence of available investment rates 
during the relevant period for institutional deposits or some other special potential 
investment opportunity, had the Plaintiff been in possession of the funds, would 30  

assist in arriving at an appropriate rate.  

36.  However, again, there was no evidence before me of any such 'lost 

opportunity' or rate of return the Plaintiff might have been able to earn had it been 
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in possession of the funds. Mr Tatila stated, from the Bar table, that his own 

investment fund with the MBF Bank returns a rate of 6.5% per annum. Published 
term deposit investment rates offered by banks throughout the Kingdom suggest 
term deposit rates more in the order of 3% per annum. The National Reserve Bank 
of Tonga is currently publishing a weighted lending rate of 7.9% and a weighted 
deposit rate of 1.95%. Strictly speaking, none of this was evidence adduced in 
admissible form. It was, however, the only information available. Whilst caution 

should be applied to such situations, the application follows from the original order 
(for final judgment on the debt) which effectively left interest and general damages, 
if any, to be assessed, and is therefore interlocutory.77 The above banking 10  

information is publicly available, may reasonably be expected to be reliable and I 

have had regard to it.  

37.  In this case, I do not consider the rate of 10% per annum to be appropriate. 

In Allied Foods v Moa,78 Ward CJ did not elucidate upon his award of 10% per 
annum. He simply made the order in accordance with the Plaintiffs claim for that 
rate. The only rationale stated was that the Plaintiff had been kept out of its money 
for a very long time despite the clear liability of the Defendant pay. While that may 
well explain the decision to award of interest up to judgment, in my view, and with 

respect to His Honour, it does not explain the rate.  

38.  The Plaintiffs submissions did not extend to any other decision, nor am I 20  

aware of any, which explains or proffers a sound basis for any rule or principle that 
prejudgment interest should be awarded at the rate of 10% per annum in every case. 
As with the rule providing post-judgment interest, where the rate is specified at 10% 
unless the court orders otherwise, I consider it appropriate to set the prejudgment 

rate here at other than 10%.  

39.  In the circumstances of this case, where there was no agreement for interest 

at all during the currency of the loan, to award 10% now could well result in the 
Plaintiff making a windfall gain beyond anything contemplated by the terms of its 
loan agreement. Civil litigation is not a State-sanctioned process for parties to 
attempt to generate profits from breaches of the law. The purpose of litigation of this 30  

kind is to provide redress or relief for breaches of obligations recognised by the law 

 
77 John Grant & Sons Ltd v Trocadero Building and Investment Co Ltd (1938) 60 
CLR 1 at 35; Carr v Finance Corporation of Australia Ltd (No 1) (1981) 147 CLR 246; 
Computer Edge Pty Ltd and another v Apple Computer Inc And Another (1984) 54 
ALR 767. 
78 Page 284. 
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such that the innocent party is compensated for any loss and damage suffered as a 

result of the breach.  

40.  Arguably, different considerations apply when it comes to post judgment 

interest. Once the court has ordered a Defendant to pay or repay an amount owed by 
it to a Plaintiff, and determined any and all issues concerning the Plaintiffs 
entitlement to the amount claimed, the longer a Defendant fails to abide by the order 
of the court, the more interest may be seen to impose some measure of sanction for 

the failure to comply with the order as well as compensating the Plaintiff for 

continuing to be out of its funds.  

41.  Having regard to the span of potential commercial rates which might be 10  

applicable as a means of compensating the Plaintiff being out of pocket, ranging 
from 2 to 3% at the lower end to the customary 10% for post-judgment awards or 
even higher where borrowing is involved, I consider that in this case, a rate of 6.5% 

per annum is a reasonable measure of compensation for the Plaintiff. It is perhaps 
slightly more than the prevailing investment rates, but it is below the customary post-

judgment rate of 10% and well below the current personal borrowing rates.  

Conclusion on interest  

42.  Applying that rate to the period from which I have decided interest will run 
(1 January 2017 to 22 January 2020), on a simple basis, the total interest comes to 

$5,528.32.  20  

Claim for general damages for disappointment, stress and inconvenience  

43.  The Plaintiffs pleaded articulation of its claim for general damages was, 

regrettably, almost incomprehensible and susceptible to being struck out.  

44.  So too in her affidavit in support, Elsie Lautaimi, a clerk employed by the 

Plaintiff, deposed relevantly:  

"9. That the Plaintiff is suffering losses where the law presumes the natural 

and probable consequence of the wrongful actions of the Defendant.  

10. That the Plaintiff is also suffering losses that is incapable of precise 
estimation such as highly stressful, stifling and dominating harshly, thereby 

caused by the wrongful actions of the Defendant."  30  
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45.  Those assertions were not evidence but rather an inappropriate attempt at 

submissions. If any part of them was intended to be evidence, it was inadmissible 

and/or of next to no probative value.  

46.  Mr Tatila's submissions on this claim included reference to the decision in 

Latu v Pulu [2013] TOSC 43. There, Chief Justice Scott held:  

 

"[25] In view of Mr Fa'otusia's concessions it is not necessary to examine 

the law in relation to nuisance caused by noise in, a matter going to interest, 
he also submitted [9} that "of the Plaintiff proved that they suffered at least 
loss of half of their business for a period of over four years as from the 10  

19.10 .2 thousand 15 ... " any detail. It is not however to be doubted that 
non pecuniary losses caused by noise resulting in annoyance, 
inconvenience or illness are recoverable (see e.g. Halsey v Esso Petroleum 

Co. [1961] 1 WLR 683). A useful commentary on the attitude of the Courts 
to noise pollution caused by the use of amplification for religious purposes 
may be found in the Commonwealth Human Rights Law Digest Vol. 6 No.1 
Autumn 2007. The power of the Minister to control emissions of noise given 

by Section 9 of the Public Health Act 2008 may also be noted.  …. 

[28} Having heard and seen the evidence I am entirely satisfied that the 

noise caused by the Defendants did in fact cause serious damage to the 20  

Plaintiffs business and I am satisfied that they should be adequately 

compensated for this loss by way of special damages.  …. 

[30] I am satisfied that the Plaintiffs have proved that they suffered at least 
of loss of half of their business for a period of 6 months. At a rate of $800 

per month this equals $4800.  

[31} I am also satisfied that the Plaintiffs have had to endure quite 

unreasonable and unacceptable noise for a similar period of time, albeit 
not continuously. I award $10000 general damages for the suffering 

thereby caused."  

47.  Insofar as Latu involved a claim for damages for noise pollution, it is 30  

patently distinguishable from the instant case.  

48.  Otherwise, Mr Tatila's written submissions were devoted to the Plaintiff 

being out of its money for a long time; a matter going to interest. However, at [9], 
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he submitted that "the Plaintiff proved that they suffered at least loss of half of their 

business for a period of over 4 years as from 19.10.2015.." It is not clear whether 
this was a reference to the facts found by Chief Justice Scott in Latu, or whether it 
was intended to apply to the instant case. In any event, the affidavit in support makes 

no reference to this allegation. I disregard it.  

49.  Even if there was admissible evidence to support it, this claim must fail as 
matter of law. The general rule is that damages for anxiety, disappointment and 

distress are not recoverable in an action for breach of contract: Archibald v Powlett 
[2017] VSCA 259 at [62]-[65].79 The principal exceptions to that rule are where the 
contract is one whose object is to provide enjoyment, relaxation or freedom from 10  

molestation,80 and where the damages proceed from physical inconvenience caused 
by the breach,81 such as breach of a building contract giving rise to physical 
discomfort or inconvenience.82 The decision in Latu v Palu, in which an award was 

made for the Plaintiff having to endure unreasonable and unacceptable noise for a 
significant period of time, may be understood as a case falling within the said 

exceptions.  

50.  For those reasons, the claim for general damages is refused.  

Costs  

51.  Mr Tatila filed a bill of costs totalling $1,450. He asked the court to tax the 

costs and fix them as part of this application.  20  

 
79 Referring to Baltic Shipping (1993) 176 CLR 344, 361-3, 365 (Mason CJ), 380-1, 
383 (Deane and 
Dawson JJ), 387 (Gaudron J), 405 (McHugh J). 
80 Ibid. 
81 Ibid 365 (Mason CJ), 383 (Deane and Dawson JJ), 387 (Gaudron J), 405 (McHugh 
J). 
82 Perry [1982] 1 WLR 1297, 1299, 1302-3 (Lord Denning MR); Watts (1991) 1 WLR 
1421, 1441- 
1443; Boncristiano v Lohmann [1998] 4 VR 82, 94- 5; Nouvelle Homes [2008] 
WASC 127 [76]- [82], 
[86], [100]; Willshee [2009] WASCA 87 [78]-[79]; Campbelltown City Council 
(1989) 15 NSWLR 
501, 511-12 (McHugh JA). The last case was based on tort rather than contract. 
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52.  The bill of costs contained arithmetic or typographical errors.83 Once 

corrected, the total legal costs claimed was $1,555.  

53.  I have considered the items of work, times and rates claimed, the nature of 

the claim and what I consider to be the reasonable and necessary work required to 
advance the Plaintiffs claims including this somewhat protracted application for 

default judgment.  

54.  Doing the best I can, I discount the sum claimed by approximately one third 

and fix the costs at $1,100. Mr Tatila indicated that he was content with that figure.  

Result  

55.  Further to the order made on 11 November 2019, the Defendant is ordered 10  

to pay interest in the sum of $5,528.32 and costs fixed at $1,100.00, making a total 

judgment debt of $34,445.20.  

56.  Pursuant to order 30 rule 2, the judgment debt shall carry interest at the rate 

of 10% per annum from the date hereof until the judgment is satisfied.  

57.  It must be emphasized that the result in this case in relation to pre-judgment 

interest is not, and will not, necessarily be an answer or even necessarily instructive 
in other cases. The point to be made is that in every case where a claim is made for  
pre-judgment interest, all the relevant facts and circumstances of the particular case 
should be considered in determining, in the exercise of the court's discretion, whether 

to award such interest, and if so, at what rate and for what period. The ultimate issue 20  

is what is an appropriate order by which to compensate a Plaintiff for the legally 

recognized effects of the Defendant's breach. 

 

 
83 The hourly rate claimed was stated as $130. A number of items of work were 
timed at half an hour each but the amount claimed was $30 rather than $65. 
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Police  v  Savieti and Tupouata 

Supreme Court Nuku’alofa 

Whitten, Lord Chief Justice 

AM 26/2020 

2 November 2020 

Criminal law - when there is possession of drugs – there must be 

knowledge and control of the drugs 

Words and phrases – possession 

Drugs were imported and monitored by police when the consignment was left at a 
place for collection by accomplices. In fact the police had for safety already removed 10  

the drugs from the packages. The Magistrate found no case to answer on possession 

or dealing, and dismissed all charges. The Police appealed to the Supreme Court.  

HELD  

1. Since the drugs had already been removed by the police, the defendants 
who drove to collect the consignment did not possess them because they 
could not have exercised any control over them as the drugs were already 
at the police station, but the defendants were guilty of the separate charge 

of dealing in the drugs. 

2. Even if incomplete documents were presented by the Police, it was the 

Magistrate’s duty to consider, without attempting to evaluate the evidence, 20  

if the Police had disclosed a sufficient case to go to trial. 

Cases considered 

Police v Talamai AM 07/2018 

Statutes considered 

Illicit Drugs Control Act, s.4(a)  

 

Counsel for the Appellant Police  Mr. T. ‘Aho 

The Respondent in person 
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INTRODUCTION 

1.  In the proceedings below, the Respondents were each charged with one 

count of possession of illicit drugs contrary to s.4(a) of the Illicit Drugs Control Act 
("the Act") and one count of engaging in dealings with other persons for the 

possession of illicit drugs contrary to s.4(b) of the Act.  

2.  The charges were referred to Principal Magistrate Mafi for preliminary 

enquiry in accordance with s 32 of the Magistrates Court Act.  

3.  On 10 August 2020, the learned Magistrate found that there was insufficient 

evidence to commit the Respondents on the possession charges and that there was 
no evidence to commit them on the engaging with others charge. Accordingly both 10  

Respondents were discharged.  

4.  In this proceeding, the Police appeal both decisions.  

5.  During the hearing of the appeal, the Appellant filed written submissions 

together with other documents in an appeal booklet and Mr 'Aho made further oral 
submissions at the hearing. Neither of the respondents filed any submissions in 
accordance with previous directions although they did indicate that when they 
received those directions, they consulted a lawyer about their contents. After they 
were given an opportunity to consider the Appellant's submissions (in Tongan) 
during the hearing, each of the Respondents were extended an invitation to make any 

submissions to the court, which they declined.  20  

6.  At the conclusion of the hearing, I decided that the learned Magistrate's 

decision in relation to the first charge was correct but that his analysis in dismissing 
the second charge was incorrect at law. Orders were therefore made granting the 
appeal in part, affirming the Magistrate's decision in relation to the possession charge 
and setting aside his decision to dismiss the engaging in dealing with others charge. 

The Respondents were then committed to stand trial in this court on that charge at a 

later date. Consequential orders were also made.  

7.  I indicated at the close of the hearing that I would provide more fulsome 

reasons in writing. These are those reasons.  

Background  30  

8.  The summary of facts which formed part of the brief of evidence before the 

learned Magistrate provides the following background of alleged facts.  
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9.  On 10 May 2019, the Drugs Task Force Enforcement Division received 

information regarding drugs being imported from abroad by one, Sione Fuimaono, 
through one of the shipments to SF Enterprises at Ma'ufanga. A joint operation team 
was dispatched together with units from the Tactical Response Group and Customs 

to undertake investigation and surveillance.  

10.  One of the consignments was a plastic cylinder addressed to one, Seluini 
'Ilea. It was examined and found to contain five parcels of alleged illicit drugs hidden 

in washing powder dustbins or buckets. Photos were taken before the alleged drugs 

were removed for further examination.  

11.  By 13 May 2019, it appeared that Fuimaono had returned overseas but had 10  

contacted 'lloa about ways in which the two buckets, formerly containing the 
packages, could be collected by one, Fililangi Ta'ai. Fuimaono offered to pay 'lloa 
$3,000 to have the two buckets delivered to a designated pickup location. Later that 

day, Ta'ai and one, Sulu Fineanganofo, went to a Digicel office where Ta'ai gave 

Fineanganofo $3,000 to be deposited into 'lloa's account.  

12.  Later that day, 'lloa dropped off the two buckets at an old quarry at 
Mataki'eua for collection by Ta'ai. The law enforcement agents monitored the site 

on the lookout for whomever was going to collect the buckets.  

13.  At approximately 9:21 PM, a blue rental vehicle arrived at the site carrying 

the two Respondents and another male related to Tupou'ata. That other got out of the 20  

car before it turned into the area where the buckets were located. There, the 
Respondents were observed collecting the two buckets and placing them in the car. 

Police apprehended the related person but the Respondents drove off.  

14.  By that stage, Ta'ai had left the country but was later apprehended by police 
on his return at the airport. He was subsequently arrested together with the two 

Respondents in this proceeding. They voluntarily admitted that Ta'ai had instructed 
them to pick up the two buckets and bring them to him. Records of interview were 

conducted.  

15.  The Appellant also prepared an appeal booklet which contained its 
submissions, the Magistrates ruling, the Summary of Facts and also an affidavit of 30  

Acting Sgt Siosateki Vanikolo sworn on 30 May 2019 which was filed in support of 

an ex parte application to extend the detention of the $3,000 referred to above as 
being recoverable cash associated with the operation. The affidavit was not before 
the Magistrate on the preliminary enquiry. However, Mr 'Aho explained it as 
providing further background and context only. The Acting Sergeant was one of the 
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operatives who was surveilling the site at the time the. Respondents are alleged to 

have retrieved the two buckets and driven off with them.  

16.  The Acting Sergeant deposed that later in the evening in question, one of 

the Respondents, Savieti, contacted police and volunteered that he was one of the 
persons in the car and that he wanted to talk to them. Shortly after 3 AM the next 
morning, a member of the task force collected Savieti from an agreed location and 
brought him to the police headquarters at Longolongo for questioning. After he was 

cautioned, Savieti is alleged to have told police that he and the other respondent 
hereto were employed by Ta'ai to retrieve the buckets from the location in Matakieua 

and that the drugs that were meant to be in the buckets were destined for Ta'ai.  10  

17.  The police then commenced a search for Tupouata. On 21 May 2019, he 
also contacted the task force and volunteered that he was the other person in the car 
that night and that he too wanted to speak with the authorities. About 11 AM, he was 

also picked up from an agreed location and brought to police headquarters for 
questioning. After being cautioned, Tupouata allegedly told police that he was also 
employed by Ta'ai and that the drugs that were meant to be in the buckets were 

destined for Ta'ai.  

18.  The Acting Sergeant also deposed that the drugs seized, which weighed just 

over 2.1 kg, had a street value in Tonga of just over TOP$2 million.  

The Principal Magistrate's decision  20  

19.  The learned Magistrate made his decisions in the proceedings below based 

on certain of the papers for the preliminary enquiry which were provided together 
with those for the charges against Ta'ai. The Respondents were unrepresented on the 
preliminary enquiry as they were on this appeal. However, Mr Tu'utafaiva appeared 
for Ta'ai. As I understand it, Mr Tu'utafaiva effectively made a no case submission 

in respect of the charges against his client. The Respondents did not make any 
submissions in that regard. The learned Magistrate recorded here that he had earlier 
found that there was no case against Ta'ai in respect of the charges then laid against 

him.  

20.  The Magistrate set out the relevant provisions of s.32 of the Magistrates 30  

Court Act, namely:  

32 Committal hearings 
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(1)  If a person is accused of having committed an offence which is 

triable only in the Supreme Court (except by operation of section 35) a 
Magistrate shall hold a preliminary inquiry in the Magistrate's Court 

without the calling of witnesses.  

(2)  The Magistrate shall notify the prosecutor and the accused of the 
date on which the preliminary inquiry shall be held and shall require the 

attendance of the accused –  

(a)  by issuing a summons; or  

(b)  if it appears to the Magistrate, from evidence on oath, that the person 

is likely to abscond - by issuing a warrant.  10  

(3)  For every preliminary inquiry the prosecutor shall lodge with the 
Magistrate, at least 5 days before the date thereof, 2 sets of documents each 
consisting of one copy of a fair summary of the statements of the 

prosecution witnesses, one copy of the list of exhibits he proposes to 

produce and one copy of any documentary exhibits he proposes to produce.  

(4)  At the preliminary inquiry the Magistrate shall –  

(a)  in open Court, the accused's set of documents consisting of one 
summary of the statements of the prosecution witnesses, one copy 
of the list of exhibits, and one copy of the documentary exhibits; and  

(b)  endorse on the remaining copy that the accused has received his set 20  

of documents; and  
(c)  if he considers that the documents disclose that a sufficient case has 

been made out to put the accused upon his trial before the Supreme 
Court, commit the accused to the Supreme Court for trial in custody 
or on bail as appropriate, and forward the remaining set of 

documents together with a record of the proceedings in Form 21 in 
the Schedule hereto to the Registrar of the Supreme Court; or  

(d)  if he considers that the documents do not disclose that a sufficient 
case has been made out to put the accused upon his trial before the 

Supreme Court, shall discharge him.  30  

21.  He also made reference to the relevant practice direction on preliminary 
enquiries and the analogous principles in R v Galbraith [1981] 2 All ER 1060; (1981) 

73 Cr App Rep 124 (CA) at 127 for dealing with no case submissions:  

"How then should the judge approach a submission of 'no case'?  
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(1)  If there is no evidence that the crime alleged has been committed 

by the defendant, there is no difficulty. The judge will of course stop the 

case.  

(2)  The difficulty arises where there is some evidence but it is of a 
tenuous character, for example because of inherent weakness or vagueness 

or because it is inconsistent with other evidence.  

(a)  Where the judge comes to the conclusion that the prosecution 

evidence, taken at its highest, is such that a jury properly directed could 
not properly convict upon it, it is his duty, upon a submission being made, 

to stop the case.  10  

(b)  Where however the prosecution evidence is such that its strength 
or weakness depends on the view to be taken of a witness's reliability, or 
other matters which are generally speaking within the province of the jury 

and where on one possible view of the facts there is evidence upon which a 
jury could properly come to the conclusion that the defendant is guilty then 

the judge should allow the matter to be tried by the jury."  

22.  The Magistrate then set out the essential elements for the possession charge 
and noted that they included knowledge and control. He described the essential 
elements of the engaging with others charge as being that the accused, did engage 

with others, to possess illicit drugs.  20  

23.  In that part of the Magistrate's decision entitled "Law and the Evidence", 

he stated that the documentary evidence provided by the prosecution in the matter 
was not complete in accordance with s.32(4) for there was no list of exhibits and no 

list of documentary exhibits. He recorded that:  

(a)  he had directed the Prosecution to provide those documents and that 

they were finally delivered in chambers on 26 May 2020 which was 
the hearing in relation to Ta'ai;  

(b)  he had directed Mr 'Aho to also provide the paperwork for the two 
Respondents and that Mr 'Aho agreed to do so by 9 June 2020;  

(c)  that date passed and no submissions or other papers for the matters 30  

were filed.  

24.  The Magistrate expressed the view that the Prosecution's failure to provide 
all the documentary evidence required was a "lack of prosecution" and that he 
believed it was open to him to discontinue the case for that reason alone. That, of 
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course, would not have been a proper exercise of the Magistrate's duty under s.32 of 

the Magistrates Court Act. In the event of seemingly incomplete documents being 
submitted by the Police for preliminary enquiry, a Magistrate is still required to 
consider them in order to determine whether they disclose a sufficient case to place 

the accused on trial before the Supreme Court.  

25.  In any event, the learned Magistrate here did not discontinue the case, but 
went on to record how he reviewed the papers that had been filed with the court. At 

paragraph 14 of his reasons, the Magistrate said:  

"There are many papers that are in the file but it is unclear what is it in 

relation to. The only appropriate thing to look at, is the Summary of Facts 10  

and the Brief of Evidence. There is also an ESR report which is not 

disputed."  

26.  The ensuing analysis by the Magistrate turned on a simple proposition. He 

considered that once the police had removed the bags of alleged illicit drugs from 
the two buckets, neither of the Respondents should have been charged with either of 
the offences, because he considered that both required physical possession of the 
alleged drugs. In other words, once the drugs had been removed, neither of the 
Respondents could ever have committed any offence involving their possession for 

there were "no illicit drugs to have knowledge or control over".  

27.  In fact, the learned Magistrate opined that as the police knew that there were 20  

no drugs inside the buckets at the time the Respondents were observed collecting 

them, it appeared that the charges were "malicious".  

Appellant's submissions  

28.  The thrust of the Appellant's written submissions at paragraphs 6 to 10 
thereof, was that, in his analysis, the learned Magistrate had "glossed over" that part 

of the Summary of Facts which recorded the Respondents' alleged voluntary 
admission that Ta'ai had directed them to pick up the two buckets and bring them to 
him. The Appellant also pointed to the fact that part of the committal papers before 
the Magistrate included statements made by each of the Respondents in which they 
admitted being directed to go to the quarry to pick up the two buckets containing 30  

methamphetamines. It was submitted, by reference to paragraph 14 of his reasons 

for decision that the learned Magistrate had failed to consider those statements.  

29.  Reliance was also placed on the decision in Police v Talamai AM 07/2018 

at [4] where Cato J held that in relation to preliminary enquiries:  



[2020] Tonga LR  Police  v  Savieti and Tupouata 203 

 

 

"... The Magistrate himself should not attempt to evaluate the evidence and, 

indeed, cannot do so in the absence of the witnesses being called to give 
their evidence with their reliability assessed after cross examination and 

considered with all the other evidence adduced ..."  

Discussion  

30.  During the course of oral submissions, Mr 'Aho conceded, rightly in my 
view, that the Magistrate's analysis on the possession charge was in fact correct. That 

is, the requisite element of knowledge and control meant that, in this case, once the 
alleged illicit drugs have been removed from the buckets, at the very least, the 
Respondents were incapable of exercising any control over the drugs which were by 10  

then in police custody.  

31.  However, in my opinion, it is in relation to the second charge of engaging 
in dealings with others for the possession of illicit drugs, that the learned Magistrate 

erred.  

32.  On its proper interpretation, s.4(b) places the focus on the dealings between 

the persons involved and whether the intention or purpose of those dealings was for 
the possession of illicit drugs. If a successful prosecution on that charge depended 
on the persons engaged in the dealings also having to end up with the drugs in their 
possession, then the provision would in fact have no work to do because subsection 

(a) - possession - would cover the field.  20  

33.  To illustrate, imagine six persons conspired together and undertook various 

roles for the common purpose of obtaining illicit drugs. However, assume that by 
the time of apprehension, the last person in the chain was the only one who actually 
had the drugs in their physical possession. On the Magistrate's analysis, the other 
five, without whom the plan to obtain the drugs could not have been effected, could 

never be charged with any offence under the Act. In my view, that analysis and 

interpretation is incorrect.  

34.  The evident purpose of the charge in subsection (b) is to ensure that all 
those engaged in dealings with the intention or purpose of obtaining drugs may be 
prosecuted even though any one or more of them do not actually end up with the 30  

drugs in their possession at the time of apprehension.  

35.  A further illustration of the erroneous interpretation by the Magistrate may 

be seen in the practical effects of his decision. If allowed to stand, it is likely that all 
those involved in this operation would evade prosecution because, once the police 
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removed the alleged illicit drugs, none of them could any longer be charged with any 

offence under s.4 (save possibly for those involved in the importation). If that were 
correct, then the police and the drug enforcement agencies would never be allowed 
to intercept illicit drugs being tracked into the country and would therefore be forced 
to risk losing track of the drugs as they passed from offender to offender with the 
result that they might then find their way into the community. In this case, and in 
that event, the weight and value of the alleged drugs involved could well have had 

catastrophic consequences.  

36.  The only other alternative would be what Mr 'Aho described as a 'controlled 

delivery scenario' provided for by the Act where a senior officer can authorise illicit 10  

drugs, normally in the hands of undercover officers, continuing to their intended 
destination into the hands of an offender the police are targeting. But of course even 
that course is attended with serious risks of law enforcement authorities losing 

control of the illicit drugs.  

37.  In my view, such an interpretation and potential outcomes are not 

something which Parliament could be presumed to have intended when it passed s.4 

of the Act.  

38.  A further basis for allowing this part of the appeal was the Magistrate's 
apparent failure to have considered certain of the documents placed before him for 

the preliminary enquiry including alleged admissions by each of the Respondent. 20  

During the hearing, Mr 'Aho read from the Tongan versions of those statements in 
which Mr. Savieti clearly states that he was there to pick up 'ice' that was in the 
buckets. And, in the statement of Mr. Tupouata, he first said that he was told to go 
and pick up the buckets but he didn't know what was in them. However, later in his 
statement, he described how he opened up the buckets to find washing powder but 

that 'the packages' were not there.  

39.  Had the Magistrate been aware of the alleged admissions, he would have 

appreciated that they were evidence upon which a jury properly instructed could 
convict on the charges of engaging in dealings with others for the possession of the 
drugs. That omission on the part of the Magistrate constituted a failure to fulfil the 30  

requirements of s.32(4)(c) of the Magistrates Court Act which included 

consideration of whether the documents (i.e. all the documents) submitted by the 
Police disclosed a sufficient case to refer the Respondents for trial before the 
Supreme Court. That alone is a sufficient basis for setting aside the Magistrate's 

decision on the second charges.  
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40.  Even without the alleged admissions, there was in my view, sufficient 

evidence on the documents the learned Magistrate did in fact consider which should 
have led him to conclude, on a Galbraith analysis, that any Crown case based on 

inference ought to be left to a jury (or judge on a judge alone trial).  

Result  

41.  For those reasons, the following orders were made:  

(a)  The appeal is allowed in part.  

(b)  The decision of Principal Magistrate Mafi dated 10 August 2020 in 

Magistrates Court criminal proceedings 329 and 339 of 2019 that there was 
insufficient evidence to commit the Respondents on the possession charges and 10  

thereby discharged them is affirmed.  

(c)  The decision of Principal Magistrate Mafi dated 10 August 2020 in 
Magistrates Court criminal proceedings 348 and 350 of 2020 in which he found that 

there was no evidence to commit the Respondents on the charges of engaging in 
dealings with others for the possession of illicit drugs, and thereby discharged them, 

is quashed and set aside.  

(d)  Pursuant to section 80 of the Magistrates Court Act, the Respondents are 
committed to stand trial before the Supreme Court on one count of engaging in 
dealings with others for the possession of an illicit drug (namely 2257.12 g of 

methamphetamine) in contravention of s.4(b)(iii) of the Illicit Drugs Control Act.  20  

(e)  The indictment and statement of facts is to be filed and served by 13 

November 2020.  

(f)  The Respondents will be arraigned on 27 November 2020 at 9 AM in court 

1.  

(g)  The Respondents are granted bail to appear on that date on condition that 

they:  

(i)  not commit any offence punishable by imprisonment;  

(ii)  not leave Tongatapu without a court order; and  

(iii) not contact any Crown witnesses in the case.  

(h)  No order as to costs. 30  
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Police  v  Hansen 

Supreme Court Nuku’alofa 

Whitten, Lord Chief Justice 

AM 11/2020 

22 October 2020 

Criminal Procedure – rule against duplicity; correctness of charges 

Magistrates Courts - court must look at the fairness and clarity of 

the charge, in deciding if there is duplicity  

The Accused was charged with punching and hitting with a watering can and hitting 

on the edge of a table. 10  

The Magistrate decided that the charge was bad for duplicity because contrary to s. 

15 of the Magistrates Court Act one charge was framed as 3 offences. She dismissed 

the charges and the Police appealed to the Supreme Court. 

HELD 

1. The court must look at the fairness and clarity of the charge, in deciding if 
there is duplicity -“unless the allegation constitutes a continuing offence or 
offences which are closely related, amounting to the one activity, they 

should be separately charged.” 

2. Here on the evidence the 3 blows were a single instantaneous action; not 3 

separate offences, and the charges were fair and clear. “if the particulars of 20  

a count can fairly and sensibly be interpreted as alleging a single activity or 
transaction, it will not be bad for duplicity, even if a number of distinct 

criminal acts are implied”. 

3. The appeal was allowed and the charges were remitted back to the 

Magistrates Court for hearing of the summons before a different Magistrate. 

 

Cases Considered 

Kaufusi v Rex 2014 TLR 252 

Mataele v Police [2003] Tonga LR 44 
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Statutes considered 

Magistrates Court Act, s. 15 

Counsel for Appellant/Police  Mr. T. ‘Aho 

No appearance for respondent 

 

J U D G M E N T  O F  T H E  C O U R T  

Background  

1  On 12 February 2020, the Respondent appeared for trial before Senior 

Magistrate Pahulu-Kuli on two summonses. In CR 635/2019, the Respondent was 
charged with one count of common assault contrary to s.112(a) of the Criminal 10  

Offences Act, which provides:  

112 Common assault  

Every person who wilfully and without lawful justification –  

(a)  strikes at or actually hits another person with his hand or with 

anything held therein; ...  

2  By the particulars to the charge, the Police alleged that the Respondent 
"wilfully and without lawful justification, using your hand, punched the head of Lini 
Koloa (fm) and you hit her head with a garden watering can and hit her face on the 

edge of a table causing swelling''.  

3  Section 15 of the Magistrates Court Act provides:  20  

15 Summons to be for one offence only  

Every summons shall be for one offence only but a complainant may bring 
more than one charge against the same defendant at the same time by 
taking out a separate summons in respect of each such charge and the 
Magistrate may where he considers it expedient deal with such summonses 

either together or separately.  

Decision below  



208 Police  v  Hansen [2020] Tonga LR 

 

 

4  Mr Tu'utafaiva, who appeared for the Respondent below, objected at the 

outset to the form of the summons as contravening s.15 because, he submitted, the 
charge as framed actually constituted three offences and therefore the summons was 

bad for duplicity.  

5  The Senior Magistrate accepted Mr Tu'utafaiva's submission and found that 
each of the assaults particularised were different offences which should therefore 
have each been the subject of separate summonses. Her Worship compared s.112(a) 

with s.80(1) of the Act which creates offences in relation to keeping a brothel. 
Reliance was also placed on the decision of Ford J in Mataele v Police [2003] Tonga 
LR 44, in which His Honour interpreted that provision as constituting four different 10  

offences each separated by the disjunctive "or". By analogy, the learned Magistrate 
held that s.112(a) comprised three different offences. However, she also found that 
the provision did not contain any offence in the terms as stated in the particulars. For  

those reasons, the Magistrate ordered that the summons be withdrawn.  

6  The Police appeal that decision.  

7  The Respondent has not participated in this proceeding. Evidence of service 

on her has been filed.  

Appellant's submissions  

 8  Mr 'Aho submitted that the summons was not duplicitous and that the 

Magistrate erred for the following reasons, in summary:  20  

(a)  Mataele is distinguishable because the Accused there was charged 

with "keeping and managing a brothel" whereas s.80(1) refers to 
offences of "to keep a brothel, or to manage ... ";  

(b)  rather than focussing on the use of the disjunctive "or", the Magistrate 
should have interpreted the entire text of s.112(a) in accordance with 

its plain and ordinary meaning;  
(c)  so interpreted, the provision can include a sequence of events resulting 

in the same consequence (here, alleged swelling to the Complainant's 
head); and  

(d)  it would be absurd to assume that it was Parliament's intention to 30  

require separate summonses for separate assaults on the same person 

arising out of the same incident.  

Consideration  
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9  The general principle in respect of what has come to be known as the rule 

against duplicity is that no one count of an indictment or summons should charge 
the accused with having committed two or more separate offences. The purpose of 
the rule is to enable an accused to know the case he or she is required to meet. It is a 
rule of elementary fairness but also necessary for the purpose of such matters as a 
submission of no case to answer or a plea in mitigation. Accordingly, it is necessary 
to consider the underlying principles of fairness and clarity in deciding whether a 

count is bad for duplicity: Kaufusi v Rex [2014] TOCA 17.84 

10  The question whether a statute creates one offence or several, or attaches 

criminality to an on-going criminal enterprise, as opposed to a particular act, is a 10  

question of construction and which depends upon its subject matter and language 
considered in their context: Ex parte Polley; re McLennan (1947) 47 SR (NSW) 391 
at 392. There are two steps in the process of identifying duplicity or uncertainty. The 

first is to consider the statutory description of the offence in order to identify what 
is the act or conduct prohibited. The second is to identify the act or conduct set out 
in the pleading as constituting the offence in the particular case. Where a particular 
act is prohibited if it has one of a number of qualities, it is likely that only one offence 
is committed in relation to each act, even if such an act has more than one of the 
proscribed qualities: Hannes v Director of Public Prosecutions (Cth) (No 2) (2006) 

165 A Crim R 151 at [9]. endorsed in Einfeld v R (2010) 200 A Crim R 1 at [131 ].  20  

11  Ultimately, questions relating to duplicity, for the purpose of deciding what 

constitutes one offence, "are best answered by applying commonsense and by 
deciding what is fair in the circumstances" and "in a practical, rather than a strictly 
analytical, way": Director of Public Prosecution v Merriman [1973] AC 584 at 539, 

607.  

12  A further formulation of the general rule, which is apposite to the present 

case, is that unless the allegation constitutes a continuing offence or offences which 
are closely related, amounting to the one activity, they should be separately charged. 
For example, if criminal acts occurred within a few minutes of time and in close 
physical proximity, such that they can be regarded as components of the one activity, 30  

or if the events are seen as part of the one transaction or criminal enterprise, then a 

single count is permissible: Environment Protection Authority v Truegain Pty Ltd  

 
84 At [11] and [12], referring to Archbold, Criminal Pleading, Evidence and Practice 
(2009) at 1 - 135. See also 
Rixon v Thompson (2009) 22 VR 323 at [46] and Environment Protection Authority 
v Truegain Pty Ltd 
[2013] NSWCCA 204 referring to the 2013 edition of Archbold at [1 -216]. 
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[2013] NSWCCA 204.85 It follows that if the particulars of a count can fairly and 

sensibly be interpreted as alleging a single activity or transaction, it will not be bad 
for duplicity, even if a number of distinct criminal acts are implied: Rex v Funaki 

[2005] TOSC 13.86  

13  Here, the objection was taken and determined before the Magistrate heard 
any evidence. In Funaki, it was observed87 that "where a count is bad on its face for 
duplicity, the defence should move to quash it before the accused is arraigned. 

Although the objection can be taken at a later stage, the Court of Appeal has 
disapproved of the defence postponing the application to quash for purely tactical 
reasons ... In cases of quasi-duplicity, the defence should wait until the close of the 10  

prosecution case."  

14  A cursory examination of the record of interview with the Respondent and 
the Complainant's statement would have revealed that the alleged assault appeared 

to have taken place in an instantaneous eruption of anger by the Respondent 
following an escalating verbal exchange with the Complainant. There is every 
indication that the three blows were landed in a continuing, unbroken sequence; in 

other words, as a single activity or transaction.  

15  In my opinion, the learned Magistrate misdirected herself in the 
interpretation of s.112(a) by focussing (it would appear exclusively) on the use of 

the disjunctive "or" between the various actions described therein to conclude that 20  

they must constitute three separate offences. In fact, there are four actions referred 
to: striking at (presumably meaning without actually contacting) a person with a 
hand; striking at a person with an object in hand; actually hitting a person with a 
hand; and hitting a person with an object in hand. But that is not determinative of 
whether any one or more of those actions is to be treated as a single common assault 

or separate offences. As stated above, the test for duplicity in that context is whether 

the actions alleged occurred within close temporal and physical proximity.  

16  To illustrate, if A is charged with punching B six times in quick succession, 
could it seriously be suggested that six summonses must be presented, one for each 
punch? Conversely, if A punched B once each day for six days, it would clearly be 30  

 
85 Citing Walsh v Tattersall (1996) 188 CLR 77 at 107. Applied in Cha v R [2012] 
NSWCCA 142 at [29]. 
86 Referring to Blackstone's Criminal Practice, third edition, p. 8.10 and 08.16. 
87 Agai,n by reference to Blackstone's, at D8.23. 
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expected that separate summonses would be appropriate for that protracted and 

temporally disparate offending.  

17  Accordingly, I agree with the Appellant that having regard to the nature of 

the alleged conduct, the three sequential hits were part of a single activity or 
transaction. Any one of the three alleged strikes, if proved to the requisite standard, 
could constitute a common assault. If more than one of them are proved, they will 

still constitute one common assault; the likely difference then being as to penalty.  

18  Thus, it was appropriate to charge them as one count of common assault. 

As such, the summons was not bad for duplicity.  

Result  10  

19  The appeal is allowed.  

20  The decision of Senior Magistrate Pahulu-Kuli on 12 February 2020 to 

order the withdrawal of criminal summons 635/2019 is quashed.  

21  The matter is remitted back to the Magistrates Court for hearing of the said 

summons before a different Magistrate. 
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Viliami Latu  v  Magistrates Court and Mafile’o 

Supreme Court, Nuku’alofa 

Whitten, Lord Chief Justice 

AM 21/2020 

13 October 2020 

Law Practitioners – costs ordered against lawyer personally for 
delaying a case; no notice given to lawyer but test is fairness and 

costs order stands 

Costs – against lawyer personally; general principles and directions 

Judicial Review - Natural Justice - the requirements of natural 10  

justice are satisfied if the decision-making process, viewed in its 

entirety, entails procedural fairness' 

Magistrates Court - general principles and directions on awarding 

costs against lawyers 

A lawyer has a case in the Magistrates Court but is delayed with other cases in the 
Supreme Court and makes no great effort to inform the Magistrate. The Magistrate 

adjourns and orders $400 costs against the lawyer personally. 

The lawyer appeals to the Supreme Court claiming the Magistrate failed to afford 

natural justice and to exercise the costs discretion fairly. 

HELD 20  

1. Magistrates may make costs orders against lawyers. 

2. The lack of an opportunity to be heard before the costs order was made was 
procedurally wrong, but does not invalidate the order for costs, in the 

circumstances. 

3. The Magistrate was not in error in exercising the discretion to impose costs 

against the lawyer; the lawyer knew he would be also engaged in another 
court that day and did not properly inform the other party or the court, and 

took the risk of running all the cases on one day. 



[2020] Tonga LR  Viliami Latu  v  Magistrates Court and Maf ile’o  213 

 

 

4. The costs ordered were on appeal reduced from $400 to $200 to remove 

any punitive element. 

Cases considered 

Myers v Elman [1940] AC 282 
Pohiva v Nuku'alofa Magistrates Court [2015] TOSC 22 
Uata v Kingdom of Tonga [2006] Tonga LR 205 
Public Service Commission v Public Service Tribunal [2018] TOSC 
53 
Hakeai v Minister of Lands & ors (1996] Tonga LR 142, 143 

Tukuafu v Kingdom of Tonga [1999] TOCA 2 10  

South Australia v O'Shea (1987) 163 CLR 378 at 389 
Rex v Tupou [2001] TLR 169 

Attorney General v Ulakai [2000] Tonga LR 10 

Statutes considered 

Magistrates Court Act, s. 8(n) 

Counsel for the Appellant   Mr V. Latu in person 

Counsel for the Second Respondent, the Court  Ms A. Katoa 

I N T R O D U C T I O N  

1.  This appeal concerns a costs order against a lawyer personally. It raises 

important issues of practice and procedure for the legal profession and the costs 20  

jurisdiction of the Magistrates Court. It also serves as a salient admonition against 
the inherent risks for law practitioners who fail to attend a listed hearing because 

they accepted one or more briefs in another court on the same day.  

BACKGROUND  

2.  The appellant, Mr Latu, is an enrolled law practitioner. In Magistrates Court 

proceedings CV 24 of 2020, Mr Latu acts (or acted) for Ta'ai Siale Finance and 

Makalita Siale who are (or were) the defendants in that proceeding.  

3.  On 17 July 2020, Mr Latu failed to appear before the Magistrates Court for 
the hearing of the case because he was detained on two other matters before the 
Supreme Court which were not completed until approximately 2:30 PM that day. By 30  

the time he returned to the Magistrates Court, his matter there had been adjourned 

and Senior Magistrate Pahulu-Kuli had ordered that Mr Latu pay the Plaintiff $400 

in costs thrown away by reason of the adjournment.  
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4.  Mr Latu appeals that decision.  

5.  The original Notice of Appeal named the appellants as his clients below. 

They were not proper parties to the appeal. On 27 August 2020, directions were 
made to correct the names of the parties as shown in the title hereof. The Second 

Respondent is the plaintiff below.  

6.  On that date, Mr Latu also indicated that he did not wish to rely on any 
affidavit material or other submissions save for those he filed on 14 August 2020. 

They were directed to stand as his effective affidavit in support of the appeal in 

respect of factual matters.  

7.  Ms Katoa indicated that her client did not oppose the appeal.  10  

8.  Directions were also made for a translation of the proceedings and decision 
below, for any further submissions to be filed by 18 September 2020 and that absent 

any request for a further oral hearing, the appeal would be decided on the papers.  

9.  No further submissions were filed nor did any party request a further oral 

hearing.  

The decision below  

10.  The translation of the proceedings below records the following. The case 
had been adjourned in the last week of June 2020 by Magistrate Tuita to be called 
for hearing on 17 July 2020. The reason for that adjournment was not stated in the 

material on this appeal.  20  

11.  When the matter was called on 17 July 2020 (the time was not recorded), 

the Defendants appeared. However, their lawyer, Mr Latu. did not. Senior Magistrate 
Pahulu-Kuli asked them about his whereabouts. They said that Mr Latu was at the 
Supreme Court but that he had asked the Magistrates Court clerk to "vacate the case 
to be called in the evening hours". The Magistrate noted that Mr Latu had not 

informed the Court or requested an adjournment. Ms Katoa, who appeared that day 
for the plaintiff, said that she had not been informed by Mr Latu that he had requested 
the case to be called later that day. At that point, the Magistrate stood the matter 

down for 30 minutes for the Defendants to contact Mr Latu.  

12.  When the matter resumed, the Defendants told the Magistrate that they had 30  

tried to call Mr Latu but that he had not answered his phone. The Magistrate then 

asked Ms Katoa what her attitude was to a further adjournment. Ms Katoa did not 



[2020] Tonga LR  Viliami Latu  v  Magistrates Court and Maf ile’o  215 

 

 

oppose the matter being adjourned but asked for $300 in costs thrown away for the 

time taken to "prepare (the Plaintiffs) case" for that day.  

13.  In her decision, Senior Magistrate Pahulu-Kuli noted that Mr Latu had 

appeared in her court the day before but had not then mentioned that he required the 
subject proceeding to be deferred the next day to the 'evening hours' so that he could 
attend other matters in the Supreme Court. Nor had he requested an adjournment on 
the day in question nor contacted his opponent about the matter. Her Worship then 

recorded that:  

"The clerk advised me that the defence counsel informed her that the matter 

be adjourned to the evening hours, however the clerk was busy with all the 10  

matters that were to be called that day that she forgot to inform me. She 
thought that counsel would inform me and as she went to the counter to 
check whether counsel was there, he had already left. The court has other 

matters to work on this evening. "  

14.  In response to Ms Katoa’s application for costs thrown away by reason of 

the adjournment of $300, the Senior Magistrate decided to award $400, to be paid 
by Mr Latu, (apparently) because there was "no reasonable confirmation to the court 

that the matter was requested for an adjournment'.  

GROUND OF APPEAL  

15.  The ground of appeal relied upon by Mr Latu in his Notice of Appeal dated 20  

27 July 2020, and repeated in his submissions filed on 14 August 2020, is that the 
learned Magistrate's decision was "wrong in law and fact" because she made it 

without affording him an "opportunity to be heard before he was fined".  

16.  The balance of both documents (referred to as 'Particulars' in the Notice of 
Appeal and 'Grounds for Appeal' in the submissions) set out an account of Mr Latu's 

version of what occurred on the day in question and the reason he failed to appear 
before the Magistrates Court when his matter for hearing there was called on. As 
noted above, I have treated that account as Mr Latu's evidence for the purpose of this 

appeal. No objection was taken by the Second Respondent to that course.  

17.  In short, Mr Latu said that he failed to appear because he was detained in 30  

the Supreme Court on two other cases there before me. The business of the court that 

day was such that the Court sat through the usual luncheon adjournment so that the 

hearing of all matters was concluded by approximately 2:30 pm.  
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18.  Mr Latu stated that at about 9 am that day, he saw the Magistrates Court 

clerk and requested that Senior Magistrate Pahulu-Kuli be informed that he was to 
appear before the Supreme Court that morning, that he therefore may be late and so 
he asked whether his matter could be adjourned to the afternoon. He said that the 
clerk advised him that she would convey his explanation and request to the 

Magistrate.  

19.  He then added that:  

"Advising the court clerk is for [sic] adjournment or late arrival of counsels 

due to other commitments at the higher courts is normal."  

20.  By the time he enquired about his matter back in the Magistrates Court, he 10  

was advised that it had been adjourned and that he had been "fined'. Mr Latu 
described the 'clash' of hearings in his various matters between the two courts as 
"unfortunate" but "not an intentional neglect to prepare and appear before the learned 

Magistrate".  

CONSIDERATION  

21.  The court was not referred to, nor have my researches unearthed, any 

published decisions in Tonga concerning orders for costs against lawyers personally.  

 

22.  This appeal is against an exercise of discretion and an asserted failure to 

afford natural justice. However, the appeal assumes that the Magistrate had 20  

jurisdiction to make the order. In her decision, the Magistrate did not specify the 

source of her power to make the order against Mr Latu.  

23.  As the making of such orders appears to be relatively new, novel and/or 
rare for the Kingdom, especially for the Magistrates Court, it is appropriate to 
consider the question of jurisdiction as an antecedent (and foundational) issue to the 

ground relied upon by Mr Latu.  

24.  Accordingly, this appeal presents the following issues for determination:  

(a)  did the Senior Magistrate have power to order costs against Mr Latu 
personally;  

(b)  if she did, was Mr Latu entitled to a reasonable opportunity to be heard 30  

before any decision was made;  
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(c)  if so, was he heard before the decision was made;  

(d)  was the making of the order a proper exercise of discretion in the 
circumstances; and  

(e)  was the quantum of the costs ordered fair and reasonable for costs 

thrown away by reason of the adjournment.  

Does the Magistrates Court have power to order costs against a lawyer 

personally?  

25.  At common law, courts had no jurisdiction to award costs. Absent a 

statutory power, a Court has no power to award costs.88 Whilst courts of equity 
always maintained the power to award costs, reflecting their flexible and 10  

discretionary jurisdiction, the common law courts were obliged to go back to a 
legislative enactment in order to arrive at their power (if any) of dealing with costs. 
The statutory jurisdiction in England has evolved gradually. It was regarded as 

necessary in order to avoid injustice. In modern times, the statutory language 
typically confers on the court a broad discretion to award costs, rather than declares 
that costs automatically follow the event: Oshlack v Richmond River Council (1998) 

193 CLR 83, 95.  

26.  A jurisdiction to order a lawyer to pay the cost of mismanagement 
recognises the reality that they, rather than the client, are responsible for conducting 

litigation. Negligent performance has long been a ground for ordering costs against 20  

a solicitor: Myers v Elman [1940] AC 282.  

27.  The sources for a court's power to make a costs order against a lawyer, who 
is acting for a party in a proceeding before a court, personally, are to be found in the 
statutory provisions which establish and define the court's jurisdiction; and/or, in the 

case of superior courts of record, their inherent jurisdiction.  

Statute  

28.  In the United Kingdom, Canada and Australia, the superior (or senior) 

courts are statutorily imbued with broad discretion on questions of costs. In the 
ordinary course, and subject to the terms of the relevant provisions concerning the 
court's power to determine costs, the subjects of such power are usually confined to 30  

the parties to proceedings. However, for more than twenty years, specific statutory 

provisions have expressly conferred power on certain courts in those jurisdictions to 

 
88 Byrnes v Barry [2004] ACTCA 24 at para 60 per French J. 
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make costs orders against non-parties, including lawyers in respect of costs thrown 

away or 'wasted costs' resulting from misconduct. 

29.  The so-called 'inferior' courts, such as the Magistrates Court, are creatures 

of statute. In the UK and within parts of Australia, legislation confers jurisdiction on 
those Magistrates Courts (or their hierarchical equivalent) to make costs orders 

against lawyers.  

30.  The common themes running through the majority of those statutory 

provisions include that:  

(a)  the relevant court may make an order for costs against a lawyer if the 

lawyer, or an employee or agent of the lawyer, has caused costs to be 10  

incurred by a party or another person or to be thrown away because of 
undue delay, negligence, improper conduct or other misconduct or 
default; and  

(b)  before making an order, the court must give the lawyer, and any other 
person who may be affected by the decision, a reasonable opportunity 

to be heard.  

31.  New Zealand does not have legislation which expressly confers power on 

any of its courts to make orders for costs against lawyers.  

Tongan Magistrates Court legislation  

32.  Clause 103 of the Tongan Constitution provides:  20  

103 Powers of Magistrates  

The Legislature shall determine the time and place for holding the Courts 
and shall limit the powers of the magistrates in criminal and civil matters 
and shall determine what cases shall be committed for trial to the Supreme 

Court.  

33.  The powers of Magistrates were first enacted in 1919. In its original form, 

apart from some specific proceedings89 and the limited discretion to award costs only 

 
89 For example, s.60, for unlawful detention of goods. 
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to successful parties in civil proceedings,90 the Magistrates Court Act did not provide 

any general jurisdiction in respect of costs.  

34.  In Pohiva v Nuku'alofa Magistrates Court [2015] TOSC 22, Paulsen LCJ 

considered an appeal against a decision by a Magistrate to order costs of an 
unsuccessful private prosecution. The Magistrate's ruling did not specifically 
identify the source of his purported power to award those costs. None of the 
provisions of the Act concerning the court's general jurisdiction or its criminal 

jurisdiction and conduct of preliminary enquiries contained any express power to 
award costs. The then Chief Justice accepted, as a matter of common sense and 
statutory construction,91 that the specific conferral of power to award costs in other 10  

parts of the Act led to a proper inference that such power had by implication been 
excluded in the court's preliminary inquiry jurisdiction. His Honour also found that 
the implication of a costs power was not necessary nor did the interests of justice 

require such power for a Magistrate to effectively exercise his/her preliminary 

inquiry jurisdiction.  

35.  In 2016, in a seeming response to the shortcomings identified by Paulsen 
LCJ in the Pohiva decision, Parliament amended the Magistrates Court Act by 
inserting at the end of s.8 of the primary Act the following additional limb to the 

Magistrates' general powers and jurisdiction.92  

"(n) to award costs in the appropriate circumstances."  20  

36.  With that, for the first time, the Magistrates Court was conferred with a 

general discretion in relation to costs. Had the provision been in force at the time of 

the Pohiva decision, the result (or at least the analysis) may have been different.93  

37.  Other provisions within the Act must now be read by reference to, and in 
conjunction with, s.8(n). For instance, where, on the date of a hearing, either party 

is absent and unrepresented by a lawyer, s.65 permits a Magistrate to strike out or 
adjourn the case. In the case of an adjournment, any costs thrown away by reason 

thereof may be considered pursuant to s.8(n).  

 
90 Section 66. 
91 Including the expressio unis est exclusio alterius rule of interpretation. 
92 Magistrate's Court (Amendment) Act 2016, s.2. 
93 See Paulsen LCJ's observation in Public Service Commission v Public Service 
Tribunal [2018] TOSC 53 at [123]. 
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38.  The present question then distils to whether s.8(n) of the Magistrates Court 

Act permits that court to make a costs order against a lawyer, in appropriate 

circumstances?  

39.  The interpretation of s.8(n) here attracts the following guiding principles:  

(a)  the legal meaning of a statute (which is not necessarily the same as its 
grammatical meaning) can be determined from the express words and 
by necessary implication;94  

(b)  a provision empowering a Court should be broadly construed so as to 
give it full efficacy and to enable justice to be administered; 95 and  

(c)  it is contrary to long-established principle and wholly inappropriate 10  

that the grant of power to a court (including the conferral of 
jurisdiction) should be construed as subject to a limitation not 
appearing in the words of that grant. It is preferable to interpret the 

words according to their natural and ordinary meaning as conferring a 
grant of jurisdiction to order costs not limited to parties on the record 

and ensure that the jurisdiction is exercised responsibly.96  

40.  On a literal reading of s.8(n), the language employed is arguably as wide as 
is linguistically possible. The provision is unfettered and unqualified as to, for 
example, who may be ordered to pay costs or in what circumstances orders may be 

made save that they be 'appropriate'.  20  

41.  In the absence of any definition or other indication within the Act (not 

already provided for, such as s.66), the determination of what might constitute 
'appropriate circumstances' is wholly a matter of discretion, guided by the common 
law rules and principles developed over time, and any rules of court promulgated 

pursuant to the Act, in relation to costs awards.  

42.  Even though the provision does not expressly refer to orders against non-

parties, no limit is imposed upon the discretion conferred and in the absence of any 
implied limit there is no justification for confining the jurisdiction with regard to the 

persons against whom costs may be awarded.  

 
94 Pohiva v Nuku'alofa Magistrates Court, ibid, at [19]. See also Queensland Fish 
Board v Bunney [1979] Qd R 301 at 303. 
95 Estate of Wong v Commercial Factors Ltd [2011] TOCA 9 at [35]. 
96 Knight v FP Special Assets Ltd (1992) 174 CLR 178, per Gaudron J at [2].  
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43.  By comparison, s.15 of the Supreme Court Act provides, relevantly, that 

'the costs of every proceeding in the Court shall be in the discretion of the Court as 
regards the person by whom they shall be paid'. As discussed recently in 
Jurangpathy v Tonga Communications Corporation [2020] TOSC 2, even that 
apparent limitation to the discretion is to be interpreted broadly and consistent with 
the Supreme Court's inherent jurisdiction.97 Further, and in the context of whether a 
court has jurisdiction to order costs against a non-party, it has been held that the 

phrase "determine by whom ... costs are to be paid" is not to be read as if it were 
"determine the party by whom ... costs are to be paid": Oshlack v Richmond River 

Council ( 1998) 193 CLR 83 at [38].98 10  

44.  The purposive approach to interpreting the provision reveals something of 
a conundrum. Section 8 of the Interpretation Act provides that the preamble of an 
Act may be referred to for assistance in explaining its scope and object. The 

preamble to the amendment Act describes it as an Act:  

... TO PROVIDE FOR THE EXPRESS POWER FOR A MAGISTRATE TO AW 

ARD COSTS IN PRIVATE PROSECUTIONS  

45.  And yet, by its plain terms, s.8(n) is not confined to only costs of private 
prosecutions. There are no explanatory notes to the amendment, or other indications 
within that Act, to explain the apparent inconsistency. However, it is the operative 

words of the statute that must be considered in divining Parliament's intention. The 20  

preamble may be of assistance but is not part of the substantive legislation. Had 
Parliament intended the added jurisdiction to be limited to only costs in private 
prosecutions, it would have been simple and expected for the provision to read "(n) 
to award costs in private prosecutions in appropriate circumstances". That 
Parliament did not include that limitation is sufficient to demonstrate that it did not 

intend the jurisdiction to be so limited.  

46.  Looking more broadly at the purpose of a costs provision such as s.8(n), it 

is evident that Parliament intended to equip the Magistrates Court with a flexible and 
wide-reaching power to deal with the panoply of costs issues which arise from the 
volume and variety of cases brought before that Court, including where costs are 30  

unnecessarily incurred or otherwise wasted as a result of default by a lawyer.  

 
97 Uata v Kingdom of Tonga [2006] Tonga LR 205. 
98 Referring to Knight v FP Special Assets Ltd, ibid, and Aiden Shipping Co Ltd v 
Interbulk Ltd [1986] AC 965. 
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47.  Another allied consideration are the procedural rules. As a general 

proposition, unless an enabling enactment expressly permits regulations or rules 
promulgated thereunder to confer, add or qualify jurisdiction on a court, the rules of 
that court only apply to the mode in which costs powers are exercised, and the 

procedure generally governing their exercise.  

48.  Section 97 of the Magistrates Court Act provides that rules may be made 

for, inter alia, generally carrying out and giving effect to the provisions of the Act.  

49.  Rule 7 of the Magistrate's Court (Civil) Rules mirrors s.65 but also provides 

at subrule (1)(d) that the court may make such other order as it considers proper. 

Apart from that, the Rules are silent as to costs.  10  

50.  However, rule 3(2) provides that in relation to civil actions:  

3 Application of rules  

 … 

(2) If a situation arises that is not covered by –  

 

(a)  the provisions of the Magistrate's Court Act;  
(b)  these Rules; or  

(c) any directions that a Magistrate may make concerning the case,  

the corresponding rule applicable to or adopted by the Supreme Court shall 
apply, with any modifications that, in the opinion of the Chief Magistrate, are 20  

necessary to make them appropriate to actions in the Magistrate's Court.  

51.  It ought be immediately recognised that rule 3(2) is unusual in that it has 
the effect of the Magistrates Court being able to adopt relevant Supreme Court rules 
where the Magistrates Court legislation does not cover a particular situation even 
though the Supreme Court Rules are a product of, and give effect to, the Supreme 

Court's statutory jurisdiction conferred by the Supreme Court Act.  

52.  The Supreme Court Rules contain many in relation to various costs 

scenarios. Of particular relevance is Order 19 rule 3, which provides:  

Attendance at directions hearing  
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If a lawyer, receiving notice, fails to attend a directions hearing at the 

appointed time then the Court may make orders, including any order as to 

costs, in absentia.  

53.  That the rule specifies a lawyer, rather than the party for whom that lawyer 
acts, as failing to attend, is a clear indication that the reference thereafter to "any 
order as to costs" is intended to include an order for costs against the defaulting 

lawyer.  

54.  Also, Order 25 rule 6 enables the Supreme Court to adjourn a trial to such 

time and place, and upon such terms, as it thinks fit. Those terms clearly include 
orders as to costs of adjournments and are regularly exercised. Rule 11 thereof 10  

provides that rule 6, among others, may also apply to hearings other than trials. It is 
not clear from the material on this appeal whether the matter before the Senior 
Magistrate was listed as a mention, directions hearing or a trial; only that it was for 

hearing. My impression from the history recorded by the Senior Magistrate in her 

reasons is that it was listed for trial.  

55.  Even though there is no need to examine the point because of the Supreme 
Court's inherent jurisdiction, I can see no sound reason, in principle or policy, for 
any meaningful distinction between the scope of costs orders provided by O.19 r.3 
in relation to directions hearings and the more general 'on such terms as [the court) 

thinks fit' in O.25 r.6. In appropriate cases, they both permit costs orders against 20  

lawyers where that lawyer's failure to attend either a directions hearing, or a trial, 
has resulted in the adjournment of the hearing and wasted costs incurred by other 

parties who did attend.  

56.  For those reasons, I consider that, on its proper interpretation, s.8(n) of the 
Magistrates Court Act is broad enough to empower Magistrates to make costs orders 

against lawyers in appropriate circumstances.  

Implied power  

57.  If there be any doubt about the above analysis, then I turn to consider the 
circumstances in which Courts will imply powers where other powers contained in 

a statute would be rendered ineffective without them.  30  

58.  In Pohiva v Nuku'alofa Magistrate's Court, ibid, Paulsen LCJ also 

considered whether any power of the Magistrate to award costs in that case arose by 
implication directly suggested by the express words of the statute or because they 
are necessary and proper by principles of interpretation and law that are not displaced 
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by the words expressed. His Honour was not satisfied that the power contended for 

could be implied from the then provisions of the Magistrates Court Act and that a 

costs power was not necessary for the conduct of preliminary enquiries.  

59.  Here, there is no longer any question of the Magistrates Court having a 
general costs power. The only question which may arise, as identified above, is 

whether that power extends to non-parties such as lawyers.  

60.  Subject to the terms of the statutory conferral, the aims of any costs 

jurisdiction include to ensure that any party who has unnecessarily incurred costs by 
reason of the unreasonable conduct of another should be compensated for those 
costs, or so much of them as the court considers appropriate. To justly achieve that 10  

aim, the circumstances of a given case may require the court to enquire into whom 
is truly responsible for those costs having been incurred. Where that enquiry results 
in identifying the reason as the default or other misconduct of a lawyer, then in my 

view, it is not only appropriate, but necessary, for a court with a general discretion 

as to costs to be able to make an order against that lawyer personally.  

61.  To be limited to the usual course, in, say, cases of adjournment, to making 
an order for costs thrown away (or 'wasted') against the party who is represented by 
the lawyer who is truly responsible for the adjournment, risks injustice and 
inconvenience. Firstly, such an order would not be an accurate response to any act 

or omission of the party (assuming they were not involved in any way in causing the 20  

adjournment). Secondly, enforcement against the party may be problematic and 
impose undue hardship on that party. Thirdly, any alternative order (seen in some of 
the legislation elsewhere referred to above) requiring the lawyer to reimburse his/her 
client for the costs that client may be ordered to pay, again may cause difficulties 

with enforcement and will almost inevitably damage the client/lawyer relationship.  

62.  For those reasons, I consider that the power to order costs against non-

parties, including lawyers, may be implied from the terms of s.8(n) and the adopted 
Supreme Court Rules as discussed above, as a necessary concomitant to the general 

jurisdiction provided and to enable the just and proper exercise of that power.  

Inherent power, not jurisdiction  30  

63.  The superior courts have inherent jurisdiction; inferior courts, being 

statutory bodies of limited jurisdiction, do not.  
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64.  In addition to their statutory power, the inherent jurisdiction of the superior 

courts empowers them to order costs against a lawyer for, inter alia, negligent 

performance of a professional duty.  

65.  As noted above, New Zealand is an example where there is no express 
statutory power for costs orders against lawyers. The High Court has broad statutory 
jurisdiction in relation to costs, including as against non-parties. However, it is the 
inherent jurisdiction of that court confers power to order costs against a party's 

lawyer. In Harley v McDonald [2001] UKPC 18; [2002] 1 NZLR 1 at [45], Lord 

Hope, who delivered the judgment of the Privy Council explained that:  

"The undoubted inherent jurisdiction of the Courts in New Zealand to make 10  

a costs order against a client's solicitor rests upon the principle that, as 
officers of the Court, solicitors owe a duty to the Court, while the Court for 
its part has a duty to ensure that its officers achieve and maintain an 

appropriate level of competence and do not abuse the Court's process. The 
Court's duty is founded in the public interest that the procedures of the 
Court to which litigants and others are subjected are conducted by its 
officers as economically and efficiently as possible. In New Zealand 
barristers are also officers of the High Court. This being so, there would 
seem to be no reason in principle why the Court should not exercise the 

same jurisdiction over them as it does over solicitors ".  20  

66.  The relative New Zealand equivalent to the Tongan Magistrates Court is 

the District Court. The District Court Act (NZ) 2016 defines that court's civil 
jurisdiction. Apart from specific proceedings for costs recoverable under any 
enactment, orders relating to misconduct by Registrars, bailiffs and other 
administrative officers of the court, transfer proceedings, and a number of indirect 

references such as in relation to judgments for the payments by instalments, the Act 
does not contain any express provisions conferring jurisdiction on the District Court 
generally to make costs orders. However, s.20 provides that the jurisdiction of the 
court may be exercised by a Judge if authorised by the Act or any other Act or by 
the rules. Rule 14.1 of the District Court Rules 2014 provides that all matters relating 30  

to costs of or incidental to a proceeding or of a step in a proceeding, are at the 

discretion of the court.  

67.  Notwithstanding, in Hughes v Ratcliffe (unreported, HC, Hamilton, 21 July 

2000), Hammond J held that the New Zealand District Court has no jurisdiction to 
make an award of costs against a lawyer, because District Courts are a creature of 
statute and therefore lack 'inherent jurisdiction'. Recently, in Jin v Konishi [2014] 
NZHC 1150, when referring to the decision of Hammond J, Judge Sharp (the trial 
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judge below) was persuaded that with the introduction into the District Courts Rules 

of rules concerning lawyers' duties, "it is now time for this Court to do differently'. 
On appeal, the High Court rejected that view and affirmed the Privy Council's advice 
that the power to make a costs award against a client's solicitor is based on the High 
Court's inherent jurisdiction to supervise the conduct of its officers. Therefore, as the 
District Court does not have any inherent jurisdiction, it has no power to make any 
costs award other than those specifically authorised in the District Courts Rules or 

by statute.  

68.  Despite the terms sometimes being used interchangeably, 'inherent 

jurisdiction' and 'inherent power' are distinct concepts. Jurisdiction is 'the authority 10  

which a Court has to decide matters that are litigated before it or to take cognisance 
of matters presented in a formal way for its decision'. Jurisdiction is a substantive 
power to hear and determine a matter which may be conferred by the statute under 

which the court is constituted ('statutory jurisdiction') or it may be 'inherent' in a 

superior court ('inherent jurisdiction').  

69.  In contradistinction, all courts possess 'inherent powers' which are 
incidental or ancillary to their substantive jurisdiction. These ancillary powers are 
procedural, rather than substantive, in nature: Taylor v Attorney General [1975] 2 
NZLR 675, 689. They enable a court to give effect to its jurisdiction by enabling the 

court to regulate its procedure, to ensure fairness in trial and investigative 20  

procedures, and to protect its proceedings and prevent abuse of its processes: Zaoui 
v Attorney-General [2005) 1 NZLR 577 (CA); [2005) 1 NZLR 666 (SC). The 
existence of the ancillary powers is parasitic on the court possessing jurisdiction, and 

thereby, are 'inherent'.  

70.  In an article entitled "Inherent jurisdiction and inherent powers in New 

Zealand", the learned author postulated that the power to award costs:  

"... could be considered as an incident of every court's inherent power to 

regulate its own proceedings. The power is incidental or ancillary to the 
court's jurisdiction to hear and consider the matter before it, because the 
power to award costs can necessarily only arise when there are 30  

proceedings already before the court. Every court has an interest in 

ensuring that those who appear before it maintain an appropriate level of 
competence and do not abuse the court's processes. Therefore, every court 
should have the power to award costs against a legal advisor who 

misconducts litigation."  
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71.  Similar to the analysis above on implied power, the Australian courts have 

also found that a court's inherent powers are implied from statutory provisions 
conferring a particular jurisdiction but are restricted to those powers which arise by 

'necessary implication' in the exercise of statutory jurisdiction.  

72.  In Police v Sikuea [1996] TOMC 1, Principal Magistrate Tapueluelu relied 
upon a New Zealand decision as support for finding that he had inherent power under 
Clause 12 of the Constitution and with necessary implication under the Magistrates 

Court Act, to dismiss the cases before him as an abuse of the process and procedure 
of the Court. As far as the published decisions in the Kingdom reveal, that decision 

was not overturned on appeal (if it was appealed) nor has it been referred to since.  10  

73.  In Pohiva v Nuku'alofa Magistrate's Court, ibid, Paulsen LCJ noted that 
recent New Zealand cases had made clear that there are limits on the exercise of the 
Court's inherent powers, that it has only such powers as are necessary to enable it to 

act effectively and that those powers do not extend to further general public interest 
other than the due administration of justice. In that case, Paulsen LCJ held that, as a 
matter of principle, as there was no express or implied statutory power to award costs 
(as the Magistrates Court Act then provided), it was difficult to see how the Court's 
inherent power could extend so far as to empower it to award costs of the 

unsuccessful preliminary enquiry.  

74.  So too in Public Service Commission v Public Service Tribunal [2018] 20  

TOSC 53, Paulsen LCJ rejected a claim that the Public Service Tribunal, another 
creature of statute, had inherent power to order costs because although the Tribunal 
has express powers to control the conduct of proceedings at hearings before it under 
r. 25 of the Disciplinary Regulations, there is no provision conferring on it the power 

to award costs. 

75.  In the United Kingdom, Justices of the Magistrates Court have an inherent 

power to regulate the procedure in their courts in the interests of justice and of a fair 
and expeditious trial: Simms v Moore [1970] 2 QB 327, [1970] 3 All ER 1 at 3, 
DC.99 The power can be exercised either on general grounds common to many cases 
or on special grounds arising in a particular case. Its exercise is not confined to cases 30  

where there is a strict necessity. A magistrate may exercise the discretion in order to 

secure or promote convenience, expedition and efficiency in the administration of 

justice.  

 
99 See also Mayes v Mayes [1971] 2 All ER 397. 
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76.  In Australia, the Federal equivalent of the Magistrates Court here is the 

Federal Circuit Court. Part 6 of the Federal Circuit Court of Australia Act 1999 deals 
with Practice and Procedure. Within that Part, s.79 provides, relevantly, jurisdiction 
to award costs in all proceedings before the Court other than proceedings in respect 
of which any other Act provides that costs must not be awarded. Except as provided 
by the Rules of that Court or any other Act, an award of costs is in the discretion of 
the Court or Judge. Section 86 enables the Rules of Court to make provision for or 

in relation to, among other things, the costs of proceedings in the Court. Rule 21.07 
of the Federal Circuit Court Rules 2001 permits the Court or a Registrar to make an 
order for costs against a lawyer if the lawyer, or an employee or agent of the lawyer, 10  

has caused costs to be incurred by a party or another person or to be thrown away 
because of undue delay, negligence, improper conduct or other misconduct or default 
which includes, relevantly, if a hearing cannot proceed conveniently because the 

lawyer has unreasonably failed to attend, or send another person to attend, the 
hearing. Before making an order, the Court or Registrar must give the lawyer, and 
any other person who may be affected by the decision, a reasonable opportunity to 
be heard. The Court or Registrar may also order that notice of the order, or of any 

proceeding against the lawyer, be given to the lawyer's client or any other person.  

77.  In Robinson v Blackheart Industries Pty Ltd & Ors  [2014] FCCA 1353, 

Judge Manousaridis was required to consider whether the Federal Circuit Court had 20  

jurisdiction to make a costs order against a lawyer personally as s.79 of the relevant 
Act did not contain any express reference to such orders. His Honour opined 100 that 
apart from, or in addition to, s.79, the court's power to make such orders was derived 

from the:  

"implied incidental power of a Federal court to regulate the conduct of 

legal practitioners appearing before it to the extent necessary to ensure the 

observance of their duties to the court and the integrity of its procedures.  

78.  The nature and source of that power was considered by French J (as his 

Honour then was) in De Pardo v Legal Practitioners Complaints Committee as being:  

" .... Like the power to deal with contempt’s, it is 'inherent' and is 'a power 30  

of self protection' or a power incidental to the function of superintending 

the administration of justice."  

 
100 At [125] to [128]. 
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79.  The Tongan Magistrates Court too has power to deal with contempt.101  

80.  Judge Manousaridis also considered that the existence of an implied 

incidental power was referred to, or at least assumed, in s.81(1)(b) of the Act which 
provides that Rules of Court may be made for or in relation to all matters and things 
incidental to any such practice or procedure ... or necessary or convenient to be 
prescribed for the conduct of any business of the Federal Circuit Court of Australia, 

which his Honour opined was:  

"... broad enough to empower the Judges of the Court to make rules that 

specify the circumstances in which the Court ·may make an order for costs 
against a lawyer appearing before it. The power to order costs against 10  

lawyers that appear before the Court is a matter that is incidental to the 
practice and procedure of the Court fixed by rules made under s.81 (l)(a); 
it is 'a power of self protection or a power incidental to the function of 

superintending the administration of justice'. And r.21.07 is a rule that 
regulates the circumstances in which the Court may make an order for costs 

against a lawyer appearing before it."  

81.  The rationale in Robinson has been applied in a number of decisions of the 
Federal Circuit Court, suggesting it has not been subject to any successful appeal.102 
Also, the source of the Circuit Court's jurisdiction was not questioned before Wigney 

J in the Federal Court decision in Mitry Lawyers v Barnden [2014] FCA 918.  20  

82.  Notwithstanding the Federal Circuit Court's position in the hierarchy of 

courts, I consider the analysis of inherent power in Robinson to be persuasive.103  

Conclusion on jurisdiction  

83.  For those reasons, I consider that:  

(a)  on its proper interpretation, s.8(n) of the Magistrates Court Act is 

broad enough to empower Magistrates to make costs orders against 
lawyers in appropriate circumstances; and   

 
101 Section 70 of the Magistrates Court Act. 
102 Including, most recently, in El Souki v Macushla Pty Ltd (No.2) [2020) FCCA 
1986. 
103 Compare s.166 of the Evidence Act, (Cap. 15) which provides that decision of 
Commonwealth superior courts will be regarded as having persuasive authority. 
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(b)  further, the relevant Supreme Court Rules supplement and inform (but 

do not dictate) the circumstances and manner in which the power may 

be exercised, particularly in cases .of adjournment.  

84.  Further or alternatively, the power is also conferred:  

(a)  by implication as a necessary incident to the general power to order 
costs pursuant to s.8(n); and/or  

(b)  through the court's inherent power of self protection as a power 

incidental to the practice and procedure of the Court fixed by rules 
(which include the Supreme Court Rules where applicable), to the 
function of superintending the administration of justice and to regulate 10  

the conduct of legal practitioners appearing before it to the extent 
necessary to ensure the observance of their duties to the court and the 

integrity of its procedures.  

Opportunity to be heard  

85.  Mr Latu's sole ground of appeal, and basis for asserting that the Magistrate's 

decision was 'wrong in law and fact', is that he says he was not afforded an 
opportunity to be heard before he 'was fined'. Although the amount of costs ordered 
may be perceived as reflecting a punitive element (discussed further below), of 

course, Mr Latu was not fined.  

86.  The legislative provisions of the other Commonwealth jurisdictions 20  

referred to above, which expressly provide for costs orders against lawyers, all 
require that the lawyer in question be given a reasonable opportunity to be heard 
before any decision is made. Those provisions reflect the fundamental principle that 
where the rules of procedural fairness apply to a decision-making process, a person 
whose rights, interests or legitimate expectations are imperilled by, or liable to be 

directly affected by the decision, will generally be entitled to a fair opportunity to be 
heard before a decision adverse to him is made: Hakeai v Minister of Lands & ors 
(1996] Tonga LR 142, 143. The ultimate touchstone is fairness: DHP19 v Secretary 

of the Department of Health [2019] FCA 1451.  

87.  The search for any rigid set of rules for natural justice has proven elusive, 30  

if not impossible. In Tukuafu v Kingdom of Tonga [1999] TOCA 2, the Court of 

Appeal referred to Mobil Oil Australia Proprietary Limited v The Commissioner of 

(1963) 113 CLR 475 at 503-504, where Kitto J observed, relevantly:  
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"... the books are fall of cases which illustrate both the impossibility of 

laying down a universally valid test by which to ascertain what may 
constitute such an opportunity in the infinite variety of circumstances that 
may exist, and the necessity of allowing full effect in every case to the 

particular statutory framework within which the proceeding takes place."  

88.  Therefore, the requirements of natural justice must depend on the 
circumstances of the case, including the nature of the inquiry, the rules under which 

the tribunal is acting and the subject matter that is being dealt with: University of 
Ceylon v Fernando [1960] 1 All ER 631 at 637. The requirements of natural justice 
are satisfied if the decision-making process, viewed in its entirety, entails procedural 10  

fairness': South Australia v O'Shea (1987) 163 CLR 378 at 389.  

89.  An opportunity to be heard must be preceded by full and sufficient notice 
of the complaint and, where appropriate, of the decision being considered: Utah 

Construction and Mining Company v Watson [1969] NZLR 1062 (CA); Y v M 

[1994] 3 NZLR 581.104  

90.  In the instant case, the Senior Magistrate did not give notice to Mr Latu of 
the fact that she was considering ordering costs occasioned by the adjournment 
against him personally before she made the order. There was no evidence before the 
Magistrate, at least as revealed by her reasons or on this appeal, to indicate whether 

Mr Latu had any appreciation that he was at risk of a personal costs order when he 20  

decided to leave the Magistrates Court to attend his other matters in the Supreme 
Court. Given there could be no doubt as to the available and (albeit rare) practice in 
the Supreme Court of costs orders against practitioners in appropriate cases, I doubt 
very much that Mr Latu could genuinely be heard to say that he had no idea a similar 
order could or might be made by the Magistrate in the matter before her that day. Be 

that as it may, I must view the failure to provide notice before making the order as a 

technical breach of the requisite rules of procedural fairness.  

91.  Court orders against lawyers can have serious ramifications. As noted 
above, the Supreme Court Rules permit orders to be made against lawyers who have 
failed to appear at directions hearings, in absentia. In deference to the rules of natural 30  

justice, I suggest that such orders should only be made in the simplest and clearest 

of cases.  

92.  Otherwise, the procedure to be followed in determining applications for 

wasted costs where the lawyer is present must be fair and as simple and summary as 

 
104 See also, infra, Myers v Elman (at 318) and Ridehalgh (at 229). 
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fairness permits. Hearings should be measured in hours, and not in days or weeks. 

Judges and Magistrates must be astute to control what could "threaten to become a 
new and costly form of satellite litigation": Lemoto v Able Technical Pty Ltd & 2 

Ors [2005] NSWCA 153.105  

93.  In any other case, and in the absence of express rules of either court 
governing the procedure, I consider that in cases such as the present, where a lawyer 
fails to attend court, a judicial officer who is considering, but not certain about, 

making a costs order against a lawyer on the basis that the court believes the lawyer's 
default is responsible for the adjournment (or other wasted costs), should give 

consideration to the following:  10  

(a)  orders should be made setting out in summary the information and 
evidence then before the court which suggests that the proposed order 
may be appropriate, the terms of the order being considered, and 

directing the lawyer to show cause within a short period as to why the 
order should not be made;  

(b)  it the lawyer does not oppose the order being made, he/she should file 
a memorandum of consent, and upon which, the costs order will be 
made;  

(c)  alternatively, if the lawyer opposes the making of the order by filing 

material seeking to show cause as to why it should not be made, any 20  

other party who is the intended beneficiary of the proposed order, or 
who might be affected by the making of it, and who takes issue with 
any of the lawyer's evidence or submissions, should be given an 
opportunity to respond;  

(d)  if there is no dispute in relation to the lawyer's position and he/she 

does not require an oral hearing, a decision may be made on the 
papers;  

(e)  otherwise, if there is any dispute on the material filed and/or either 
party requires an oral hearing, the court should hear further from the 

parties before making a decision.  30  

94.  Despite the above finding of error on the part of the Magistrate, I am not 
satisfied that, in practical terms, Mr Latu was not heard before the order was made. 
His situation was simple. He accepted multiple briefs to appear before more than one 
court on the same day. He endeavoured to explain the position in which he placed 
himself to the Magistrates Court clerk earlier that morning and left with a request 

 
105 See also Ridehalgh (at 238-239); Harley v McDonald at 703 [50); Medcalf (at 
136 [24)). 
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that his matter be deferred to the evening hours of the court's sitting that day. He did 

not then seek, and has not now sought, to explain his predicament as being due to 
anything other than his own decision to accept the multiple briefs. He has not 

suggested, for instance, unforeseen circumstances or urgency.  

95.  Putting aside the lack of formal notice for the moment, even if Mr Latu did 
not have a reasonable opportunity to be heard before the Magistrate made the order, 
and that on that basis, the decision should be set aside, Mr Latu has been heard on 

this appeal and the relevant facts are unchanged. In other words, even if the 
procedure set out above had been implemented, it is unlikely, in my view, that Mr 
Latu's explanation would had any significant impact on the Magistrate's exercise of 10  

discretion.  

Exercise of discretion  

96.  The order against Mr Latu was the result of the court's exercise of 

discretions in four respects, namely:106  

(a)  whether to adjourn the hearing rather than proceed with the Plaintiff's 

claim against the unrepresented defendants;  
(b)  whether to make any costs order in respect of the adjournment;  
(c)  who should pay those costs; and  

(d)  the quantum of those costs.  

97.  Powers conferred on a court, such as those found in s.8(n) of the 20  

Magistrates Court Act, must be exercised judicially and in accordance with legal 
principle. Even though a discretion may be absolute and unfettered, it must not be 
exercised arbitrarily or capriciously, or to work oppression or abuse, or by reference 
to irrelevant or extraneous considerations, but upon facts connected with or leading 

up to the litigation: Oshlack v Richmond River Council, ibid, [65].  

98.  It is well established that an appellate court will be very slow to interfere 

with an exercise of discretion so broadly based, unless no ground at all could be seen 
for the order made, or a specific error of law were apparent: Rex v Tupou [2001] 

TLR 169.  

 
106 Compare Rex v Tupou [2001] TLR 169. 
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99.  The authorities across the jurisdictions considered above provide a number 

of common principles to guide the exercise of power to order costs against a lawyer 

personally. They include:  

(a)  It is appropriate for the court to make a wasted costs order against a 
legal representative, only if:  

(i)  a lawyer representing a litigant has acted improperly, unreasonably 
or negligently;  

(ii)  the lawyer's conduct has caused a party to incur unnecessary costs, 
or has meant that costs incurred by a party prior to the improper, 
unreasonable or negligent act or omission have been wasted; and   10  

(iii)  it is just in all the circumstances to order the lawyer to compensate 
that party for the whole or part of those costs.  

(b)  'Improper' covers, but is not confined to, conduct which would 

ordinarily be held to justify striking off, suspension from practice or 
other serious professional penalty.  

(c)  'Unreasonable' describes conduct which is vexatious, designed to 
harass the other side rather than advance the resolution of the case and 
it makes no difference that the conduct is the product of excessive zeal 
and not improper motive.  

(d)  'Negligence' should be understood in an untechnical way to denote 20  

failure to act with the competence reasonably expected of ordinary 
members of the profession. It is not necessary to prove negligence in 
the sense necessary in an action for negligence. Such conduct includes 
where a lawyer fails, without good cause, to turn up to a hearing.  

(e)  Under the statutory or rule-based jurisdiction, the lawyer's misconduct 

or negligence may justify a personal costs order. The inherent 
jurisdiction of the superior courts requires a serious dereliction of duty 
owed to the court, gross negligence or serious misconduct in 
promoting the course of, and the proper administration of, justice. An 
error of judgment or a mere slip will not warrant the court exercising 30  

its jurisdiction to order costs against the lawyer who made the error or 

slip.  
(f)  It is in the public interest that a lawyer is not to be held to have acted 

improperly or unreasonably or negligently simply because he acted 
for a party who pursued a claim or defence which was plainly doomed 
to fail. There is a distinction between this and an abuse of process. If 
there is a doubt, the lawyer is entitled to the benefit of it.  

(g)  The other public interest is that litigants should not be financially 
prejudiced by the unjustifiable conduct of litigation by their or their 
opponents' lawyers.  40  
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(h)  A judge considering making a wasted costs order arising out of an 

advocate's conduct of court proceedings must make full allowance for 
the exigencies of acting in that environment; and only when, with all 
allowances made, a legal practitioner's conduct of court proceedings 
is quite plainly unjustifiable can it be appropriate to make a wasted 
costs order.  

(i)  In cases of adjournment, the assessment involves, fundamentally, an 

enquiry into, and the identification of, the reason or reasons for the 
adjournment, whether it/they include misconduct or other default by 
the lawyer in question and therefore whether the lawyer has caused 10  

costs to be thrown away by his or her misconduct.  
(j)  Demonstration of the causal link between improper, unreasonable or 

negligent conduct and the waste of costs is essential. Where such 

conduct is proved but no waste of costs is shown to have resulted, the 
case may be referred to the appropriate disciplinary body or the legal 
aid authorities; it is not a matter for the exercise of the wasted costs 
jurisdiction.  

(k)  Where a party applies for a wasted costs order against his own lawyer, 
he will be taken to have waived his legal professional privilege as 

regards relevant communications between them. However, where a 20  

party applies for a wasted costs order against the opposing party's 
lawyer, the opponent may not be willing to waive his privilege, 
leaving the lawyer at a disadvantage since he will be hampered in his 
defence, not being able to reveal privileged communications 
indicating what advice he gave to his client or what instructions he 

received. Thus, where there is room for doubt, the opponent's lawyer 
will be given the benefit of it, unless his conduct is quite plainly 
unjustifiable. An application for a wasted costs order against another 
party's legal representative is therefore unlikely to succeed unless his 
conduct can be shown to have been improper without recourse to 30  

privileged material.  

(l)  The purpose of the jurisdiction is to compensate for a failure of duty 
to the Court, where the failure causes unnecessary costs. The usual 
order is for payment of costs thrown away or lost because of the 
conduct complained of. However, the jurisdiction necessarily has a 
punitive element in that it requires the lawyer to pay those costs rather 
than what would otherwise be the usual order against the party for 

whom the lawyer acts.  
(m)  The power should not be used to compensate a client for a failure of 

duty to the client, though this may be a spin-off effect.  40  
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(n)  The jurisdiction should be confined to questions which are apt for 

summary disposal, and should ordinarily be decided as part of the 
overall decision as to costs. Complex factual questions about the 
lawyer's conduct and actions, including breaches of duties to their 
client, should not be addressed through an award of costs but through 
disciplinary proceedings or through a claim against the lawyer 
directly.  

(o)  By reason of the serious consequences for lawyers of such an order, 
the power to order costs against a lawyer involves a discretion which 
must be exercised with care, considerable caution and only in clear 10  

cases.  
(p)  The ultimate question is whether in all the circumstances it is just to 

make the order.  

100.  In the present case, I see no error in the approach taken by the Senior 

Magistrate in the exercise of her discretion to make a costs order against Mr Latu.  

101.  Firstly, I do not accept Mr Latu's contention that 'advising the court clerk 
of an adjournment or late arrival of counsel due to other commitments at the higher 
courts is normal'; or if it is a usual practice, it was not one which bound the 
Magistrate here in the exercise of her discretion. That submission coupled with his 

further attempt at mollification by asserting that the 'clashes' in the hearings in the 20  

two courts was 'unfortunate' and the oxymoronic reference to his absence in the 
Magistrates Court as not being 'an intentional neglect', conveyed a tone of 
indignation and reflected an unfortunate misconception about the nature of a 

lawyer's duty to the court and the responsibilities of professional legal practice.  

102.  Litigation in any form does not exist for the benefit of lawyers. A lawyer's 

duty is first and foremost to the court and the due administration of justice and then, 
to his/her client. Far beyond that lies a lawyer's personal and professional interests 

which must never conflict with his/her duties to the court and his/her client.  

103.  The practice described by Mr Latu was erroneous in that while he may have 
informed the clerk of his other commitments in the Supreme Court, he left the 30  

Magistrates Court without having informed his opponent, Ms Katoa, of his situation. 

Further, not only did he not obtain her consent to any arrangement deferring the 
hearing to a later time that day or for it to be adjourned to another day, Mr Latu failed 
to secure a firm response from the clerk or the Magistrate to his request for the matter 
to be heard later in the day. No doubt, that was due to him having to leave to be able 
to attend the Supreme Court in time for the commencement of the hearings before 
that court. Therefore, when he left the Magistrates Court, Mr Latu did not know 
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whether his request had been or would be approved or whether the Magistrate even 

received it, and if she did, whether the court's other business that day enabled it to 
consider whether it could accommodate Mr Latu's possible late arrival. As the 
Magistrate mentioned in her decision, it was in fact not possible. Therefore, when 
Mr Latu decided to leave the Magistrates Court that morning without any firm 
arrangement in place, he, to put it colloquially, 'took a punt'. As noted above, I 
consider Mr Latu knew or ought reasonably to have known that in doing, so he 

exposed himself to the risk of failing to appear on the Magistrates Court matter and, 

in that event, a resultant possibility of an order for costs.  

104.  The root cause of Mr Latu's difficulty in fact occurred well prior to the day 10  

in question.  

105.  As all lawyers in the Kingdom were recently reminded, the practical 
requirements of their duty to the court, and their clients, include, to conduct cases 

efficiently and expeditiously. At a minimum, and other things, that requires a lawyer 

to 'show up at hearings, on time, every time'.107  

106.  In order to fulfil that obligation, counsel must be mindful of their other court 
commitments whenever dates are being set whether as part of interlocutory 
timetabling or for hearings. In the vast majority of cases, when such dates are being 
considered by the court, counsel will be asked whether proposed dates are 

convenient in the sense that counsel will be available to attend to whatever work is 20  

required by that date or on that date in the case of hearings. If counsel remain mute 
during that process or do not otherwise indicate that they will or may not be available 
by or on a certain date, the court proceeds on the assumption and in the expectation 
that counsel will attend court on that date. Where counsel do indicate that a particular 
proposed date is not convenient, the court will endeavour to accommodate counsel 

by finding other dates which are. Of course, there are limits to the latitude available 
in such cases due to the demands on the court in servicing other matters before it and 
to ensure the timely progress of the particular matter in which counsel are involved. 
On the rare occasion that a lawyer in a particular matter is so busy with other matters 
that he or she cannot be sure of their availability to attend to work required or future 30  

appearances in the particular matter, they are duty bound to inform their client in 

that matter accordingly. If the lawyer cannot secure other assistance or means by 
which to properly service that matter, or make suitable arrangements for the future 
conduct of the matter with counsel for the other parties or the other parties if 
unrepresented, and the court, that lawyer may have to consider returning the brief 

 
107 Continuing Legal Education seminar, hosted by the Tonga Law Society, on 26 
August 2020. 
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and seeking leave to withdraw from the case. Not to do so, and thereafter breaching 

the lawyer's duty to the court and his/her client by, for example, failing to attend a 
hearing, runs the very real risk of engaging in unsatisfactory professional conduct; 

or in serious or repeated cases, possible professional misconduct.  

107.  To be mindful of other commitments and to know whether a lawyer will be 
available on a given day usually requires all lawyers to refer to their professional 
diaries when proposed dates are being discussed in court. I am struck by the number 

of occasions on which that exercise has been conducted before me without any 
lawyer referring to his/her diary. That suggests either that the lawyer knows his/her 
availability (sometimes months) in advance, perhaps due to a then modest level of 10  

future work commitments; or, more worryingly, that the lawyer has little or no idea 
of their future commitments and availability. Their assent, either express or by 
silence, to the dates then set by the court has the potential to mislead the court and 

other parties and practitioners into believing that the particular lawyer will in fact be 
available on the dates agreed. The other possibility, which I have observed on more 
than one occasion, is that some lawyers in the second category only turn their minds 
to whether they will in fact be available on the dates directed after they leave court 
and return to their offices, only to find that they are already committed to appear 

elsewhere on those dates.  

108.  Even if for some reason a lawyer fails to keep track of the dates for 20  

appearances in their cases, in the Supreme Court at least, the court list for each week 
is published on the Friday before. Therefore, lawyers with matters listed that week 
can see how many other matters are also listed on a given day before each judge so 

as to gauge how long they may have to wait before their matter is called on.  

109.  That is not to say that a lawyer cannot take more than one appearance brief 

on a given day. Where all those matters are before the one court, there will rarely be 
a problem. But where they are before different courts, it is incumbent on the lawyer, 
well in advance of the day for appearance, to contact his/her opposing counsel or 
other parties and seek to agree on arrangements which, if agreed to by the courts 
involved, will hope to ensure that the lawyer with the 'clash' will be able to appear 30  

on all his/her matters when they are called. Once those arrangements are in place, 

the lawyer must contact the courts in question to convey the joint arrangements 
proposed by the parties and seek the court's indulgence in granting those 
arrangements. Only once that confirmation is secured can the lawyer then 
responsibly proceed to appear on all matters that day. Those arrangements may 
include asking for the matter to be called first, or at a specific time (sometimes 
referred to as a 'special fixture' or appointment) or for a 'not before time' to be set 
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meaning that the matter will not be called before a certain set time to allow the lawyer 

to complete his/her appearance in the other court.  

110.  Otherwise, or if the court is unable to accommodate such proposed 

arrangements that day with any certainty, the matter may have to be adjourned for a 
short time to allow all counsel and parties to appear when they are all firmly 
available. In any of those events, if dealt with sufficiently in advance of the hearing 
date in question, such arrangements can usually be accommodated (subject to any 

serious opposition by an affected party) and there will rarely ever be any costs 
thrown away or wasted. However, if the 'clashed' lawyer leaves it all to the last 
minute, whether that be the night before or, worse, the morning of the hearing, there 10  

is a real likelihood that those arrangements will not be able to be accommodated and 
that costs will be thrown away by any late adjournment due to the lawyer's inability 

to attend one or other of the matters he/she took for the day.  

111.  In those cases, and where nothing useful can be done to progress the case 

that day, there can be little doubt that the innocent parties who did attend the hearing 
and, if represented, incurred legal costs in having their lawyers appear, will be 
entitled to a costs order to compensate them for those costs unnecessarily incurred. 
In the absence of agreement otherwise, a lawyer who did appear will be entitled to 
charge his/her client an appearance fee in accordance with the terms of the lawyer's 

retainer with the client. However, as a result of the other defaulting lawyer's failure 20  

to appear, those legal fees will have produced no value for the other parties who have 
had to incur them. That opens the jurisdictional door to an order for those costs 

against the defaulting lawyer.  

112.  In the instant case, Mr Latu failed in three respects:  

(a)  Firstly, he accepted three briefs on one day before two courts. He did 

not mention in his material on this appeal whether he was aware of the 
impending clash when he accepted each subsequent matter after the 
first listed for that day. Apart from asserting that his situation was not 
due to any "intentional neglect", he did not explain the circumstances 
which led to it.  30  

(b)  Secondly, he failed to ensure that proper arrangements were secured 

with his opponent and the Magistrates Court to enable him to appear 
before that court on time before leaving that court to attend the 
Supreme Court.  

(c)  Thirdly, he left his attempts to make those arrangements with the 
Magistrates Court far too late. As observed in her Warship's reasons, 
Mr Latu in fact appeared in her court the day before but failed to say 
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anything about his matter before her the next day and that he was also 

briefed to appear in the Supreme Court on two other matters that same 
day. I have little doubt that if he had done so, the learned Senior 
Magistrate would have endeavoured to accommodate him as far as 
practicable, in which case, this appeal, and the order the subject of it, 

would almost certainly have been avoided.  

113.  With that, and by apparently assuming that his request to the clerk would 
be automatically granted, Mr Latu assumed the risk that he may not have been in the 
Magistrates Court when his matter there was called on. That risk was fuelled by Mr 
Latu's unexplained decision to continue to hold all three briefs that day rather than 10  

seek the assistance of an associate or other lawyer. As far as I am aware, Mr Latu 
did not approach my clerk on the day in question, before court commenced, to 
explain his situation or seek to have any of the above arrangements put in place for 

his matters before me that day (which included a number of long and difficult 
applications) which might have enabled him to attend to his Magistrates Court 

hearing first.  

114.  The Senior Magistrate was correct to stand the matter down when it was 
first called on to allow the defendants to contact Mr Latu. As perhaps a fourth error, 
Mr Latu was unable to be contacted while he sat in the Supreme Court waiting for 

his matters there to be called. Presumably, he had his phone on silent, as is required. 20  

Knowing that he had the other matter in the Magistrates Court pending, and not 
knowing when it would be called on, had Mr Latu perhaps kept his phone screen in 
view, or had it set to vibrate, he would probably have been able to step out to take 

his clients' call to find out that their matter was being called.  

115.  It was also appropriate, in my view, for the Magistrate to have adjourned 

the matter after standing it down only to be told that the defendants had not been 
able to contact Mr Latu. It would not have been fair to the plaintiff, Ms Katoa or 
indeed the defendants themselves to be left waiting to some indeterminate time later 
that day when Mr Latu may or may not have appeared. The Magistrate and the parties 
simply had no idea whether, and if so, when, he might 'show up'. In any event, the 30  

Magistrate had other matters to attend to later that day. These were all matters that 

could have been discussed with Mr Latu had he mentioned the situation to the 

Magistrate when he appeared before her the day before.  

116.  In those circumstances, any usual costs order against the defendants 
themselves, as parties to the action, would have been wholly inappropriate given that 
they had attended the hearing on the appointed day and had done all they could to 
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contact Mr Latu. He let them down. No act or omission on their part warranted them 

being liable for the costs thrown away by reason of the adjournment.  

117.  Accordingly, apart from the failure to place Mr Latu on notice before doing 

so, this was a clear case in which to order that the costs thrown away by reason of 

the adjournment be paid by Mr Latu personally.  

Quantum  

118.  The remaining issue is the quantum of the costs ordered. Again, even 

though Mr Latu did not specify this as a ground of his appeal, the unusual 
circumstances by which the Magistrate ordered that $400 be paid when only $300 

was sought, attract consideration by this Court.  10  

119.  For the reasons which follow, I consider that the Magistrate's exercise of 

discretion miscarried on the question of the quantum of the costs ordered.  

120.  Firstly, the learned Magistrate did not explain how she arrived at a 

calculation of $400.  

121.  Secondly, while the learned Magistrate's expressed reason for making the 

costs order was that there had been no reasonable confirmation to the court that an 
adjournment of the matter was requested, she did not explain why she decided to 
award more than that requested by Ms Kato. In the absence of any other explanation, 
it may be inferred that the Magistrate sought to punish Mr Latu for his failure to 

attend by the effective premium imposed of $100 on top of the amount claimed by 20  

Ms Katoa. Costs orders are not a penalty: Attorney General v Ulakai [2000] Tonga 
LR 10. As noted in the principles above on the exercise of discretion, costs orders 
are intended to be compensatory, not punitive, although there is a natural punitive 
element in a costs order against a lawyer by requiring the lawyer to pay the costs of 

other parties which the lawyer's client would otherwise be required to pay.  

122.  Thirdly, Ms Katoa described her client's claim for costs thrown away as 

being the 'plaintiffs time preparing its case' for that day. Costs thrown away by reason 
of an adjournment of a hearing do not normally include preparation for a hearing 
which is adjourned to a future date. Unless the adjournment also results in some 
change in the case, such as further or amended pleadings, discovery, evidence or 30  

other material to be filed, the preparation time will rarely, if ever, be truly wasted. 

That is especially the case where the matter is adjourned for only a short period. 
Here, the matter was adjourned for 10 days, albeit for a mention. It is not known 
whether the hearing took place that day or, if not, when a new hearing date was set. 
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However, that usual limitation does not foreclose the possibility that, in appropriate 

cases, such as complex matters involving multiple issues and witnesses and 
substantial evidence expected to be heard over a number of days, a court's discretion 
on costs thrown away by reason of adjournment could not include allowance for 
some "trial focused" costs because they will have to be incurred all over again in 
preparation for the fresh fixture: Fitzgerald v IAG New Zealand Ltd [2018] NZHC 

640.  

123.  Fourthly, Ms Kafoa's claim did not descend to particularity in 

distinguishing between the costs of her appearance that day and any costs her client 
might incur for preparation work she may have to repeat for the next hearing date. 10  

Therefore, the only costs of which the Magistrate could have been certain were those 
of Ms Kafoa's appearance that day. That amount was not specified. From the overall 
amount claimed, it would appear unlikely that Ms Katoa was at court for any more 

than an hour that day.  

124.  Unless stated to be on an indemnity or solicitor/client basis, costs are 

awarded on a party/party basis. Such costs are intended to provide the successful 
party with a measure of indemnity against the expense of professional legal costs 
actually incurred in the litigation: Fakafanua v Nishi Trading Ltd [2020] TOLC 5. 
They are not intended to be comprehensive compensation for any loss suffered by a 

litigant: Bell Lawyers Pty Ltd v Pentelow [2019] HCA 29 at [33].  20  

125.  Practice Direction No. 1 of 2009 specifies a party/party rate for counsel of 

$200 per hour. In my view, an order for that sum was an appropriate exercise of the 
Magistrate's discretion on the quantum of costs thrown away, being of Ms Kafoa's 

appearance, that day.  

126.  I conclude by observing that had the Senior Magistrate decided not to 

adjourn the hearing of her own volition, and instead proceeded to hear the claim,108 
and if as a result, judgment was entered for the plaintiff for reasons which could be 
attributed, in whole or part, to the defendants not being represented by Mr Latu as 
they had engaged him to do, any opprobrium he may feel at the result of this appeal 
would likely pale into insignificance by comparison to any claim for negligence the 30  

defendants may have brought against him.  

 

 
108 As she was entitled to do pursuant to s.66 of the Act. 
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RESULT  

127.  The appeal is allowed in part.  

128.  The order of Senior Magistrate Pahulu-Kuli in Magistrates Court 

proceeding CV 24 of 2020, on 17 July 2020, in which she ordered the Appellant to 
personally pay the Second Respondent's (the Plaintiff below) costs thrown away in 

the sum of $400, is set aside.  

129.  In lieu thereof, pursuant to s.80 of the Magistrates Court Act, I order that 

the Appellant pay the Second Respondent's (the Plaintiff below) costs thrown away 
by reason of the Appellant's non-attendance and resultant adjournment of the hearing 

in the said Magistrates Court proceeding, fixed in the sum of $200.  10  

130.  In light of the Second Respondent's neutral position on this appeal and the 

limited success enjoyed by Mr Latu, there will be no order for the costs of the appeal. 
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Ngavisi  v  Rex 

Supreme Court, Nuku’alofa 

Niu J 

AM 24/2020 

16 September 2020 

Criminal Law – the charge of killing a neighbour’s pig should not 
have been brought and the Magistrate should not have accepted 
a guilty plea, because the act was authorised by law even after 

the pig had left the accused’s land 

Magistrates Court – before compensation is awarded, there must be 10  

evidence of the amount claimed 

A man kills a neighbour’s pig and is charged with killing the animal. The accused 
wants to plead not guilty and give a good reason for killing it. The Magistrate says 
he will explain the situation to the accused because he does not have a lawyer and 
he can plead not guilty if he wants but it seems like the elements of the offence are 
not admitted and they will need to set another day for a hearing. The accused then 
changes his plea to guilty, and explains that the pig had destroyed his valuable 

subsistence crop. 

He is convicted and then appeals against conviction and sentence to the Supreme 

Court. Under the Districts (Animal Enclosure) Regulations it is provided “The owner 20  

or occupier of any cultivated land or of any enclosed land may shoot or kill any 
animal found trespassing and damaging such land”. It appeared that neither the court 

nor the prosecution knew what the regulations said. 

HELD 

1. The accused had a good defence to the charge, even if the killing took place 

on neighbouring land where he was growing crops.  

2. The accused should not have been encouraged to plead guilty and should 
not have been convicted or ordered to pay compensation. The police if they 

knew of the regulation should not have brought the charge. 

Cases considered 30  
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Filimone v R [2004] Tonga LR 183 

Statutes considered 

Criminal Offences Act, S.182 

Regulations considered 

Districts (Animal Enclosure) Regulations 

 

Counsel for the Appellant   Mr. S. Fili 

Counsel for the Respondent   Ms. H. Aleamotu’a 

 

R U L I N G  10  

Background 

[1]  The appellant killed the respondent's pregnant sow by stabbing it with a hoe 

and hitting it with a cane knife. The respondent complained to the police and the 
police charged the appellant with killing the sow under S.182 of the Criminal 

Offences Act.  

[2]  When the case was called before the Magistrate, this is what is shown in 

the transcript:  

Ct  : (Reads the charge to accused) you plead not guilty or guilty?  

Ace  : Not guilty. I ask to explain to you.  

Ct  : According to the summons, you are charged that you killed the 20  

pig, but you deny that you killed the pig, is that right?  

Ace  : I did kill it, but there was a reason why I killed it.  

Ct  : Because you have no legal counsel, I will assist you. You have 

pleaded not guilty, which means you deny the charge. There are several 
things which one must comply with before the law allows one to kill an 
animal. You have pleaded not guilty although you killed the pig. But it is 
up to you, you have the right to plead not guilty if you say you had a lawful 

reason.  
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Ace  : Please your Worship, the reason I plead not guilty is because the 

pig damaged my crops.  

Ct  : You are charged that you killed the pig, and although you have a 

reason for killing the animal, the pig. I am only clarifying the law to you 
because you have no legal counsel to help you. Anyhow, Prosecutor, now 
that the accused has pleaded not guilty, give me a date when this trial can 

be held.  

Ace  : Your Worship, please I will change and plead guilty.  

Ct  : Yes, that can be done. The plea of the accused is changed to 

guilty plea. Prosecutor?  10  

Pros  : May it please Your Worship, this happened on 11 July this year, 
the complainant, Vaiouni Tu'i'onetoa heard that her pig was killed by the 
accused. It was being hit with a knife and stabbed several times with a hoe 

causing several injuries which caused its death. He has a record. What 

reasonable decision you make will satisfy the prosecution.  

Ct  : Did you inform the complainant of the damage caused by the pig 

to your crops?  

Ace  : Yes I did inform her.  

Ct  : And what did she say about it?  

Ace  : She only said yes.  20  

Pros  : Your Worship, the complainant is here and she wants to say 

something.  

Ct  : Vaiouni Tu'i'onetoa, is there anything you wish to say?  

Compl : Yes, Your Worship, it was only once that the accused came and 
told me that my sow had damaged his crops. And after that he then went 

and did this to my sow. And it would have been alright if he had killed it 
on his plantation I would not have been hurt and come and complain. But 
the reason I have come and complain was because my sow was taken and 
killed on another allotment, stabbed with a hoe and caused injuries to it. 
The sow was a pet we raised and I went and spoke to him and he said we 30  
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come to this place (here). But I say Your Worship that I forgive him because 

I am a religious woman. If when I had gone and spoken to him he had 
apologised everything would have been alright, but he did not give in or to 

lower himself. But I leave it to you, Your Worship, to do as you please.  

Ct  : Thank you. Fangatapu, is there anything you wish to say before 

I sentence you?  

Ace  : Your Worship, I apologise to you and also to the complainant for 

what happened. The only reason I killed this sow was because it damaged 

my crops which are what my family and I depend upon for our subsistence.  

Ct  : What work do you do Fangatapu?  10  

Ace  : go to the bush (tax allotment)  

Ct  : Do you have a source of revenue?  

Ace  : From marketing my crops.  

Ct  : Prosecutor, does the accused have a record?  

Pros  : Yes, Your Worship.  

Ct  : Which is case no. 60/2010 where you were convicted of 
manslaughter on 23 April 2011 and you were sentenced to 6 years 
imprisonment. Which finished in 2015 and you have remained without 
offence until the killing of this pig. The maximum penalty for ki lling an 

animal is 3 years imprisonment. I can impose the prison sentence or the fine 20  

or both. It is clear from what happened that you have an anger tendency. It 
is shown by the way you killed the pig, you stabbed it with a hoe and hit it 
with a cane knife. I will not sentence you to prison but I think that it will be 
helpful to you if you take a course in anger management with the Salvation 
Army. My concern is because you already have a record for manslaughter, 

and now there is the killing of the pig by stabbing it with a hoe. It is 
necessary that something be done about your anger tendency and angry 

outbursts. This is your sentence:  

Order:  You are sentenced to 6 months imprisonment but which is fully 

suspended for 2 years on the following conditions:  30  
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(a)  Complete the Anger Management Course of the Salvation Army;  

(b)  Pay compensation of $1,300 to Vaiouni Tu'i'onetoa for the value of 
her pig which you killed, by paying $100 in every week to the Court 
until the whole $1300 is paid in full;  

(c)  You are not to commit another offence within the 2 years of 

suspension of your sentence."  

[3]  On 5 August 2020, the appellant filed his appeal against:  

(a)  his conviction, and  

(b)  the order for compensation.  

It sets out in detail the grounds of the appeal.  10  

The hearing  

[4]  The main ground of the appeal is the claim by the appellant that his killing 
of the respondent's pig was lawful. He bases that claim on the provisions, of the 

District (Animal Enclosure) Regulations 2009. Those regulations were published in 
the Tonga Government Gazette Supplement Extraordinary no. 8 of Monday 6 July 

2009. They provide, as relevant, as follows:  

"Government Act 

(Section 26) 

Districts (Animal Enclosure) Regulations 2009 

IN EXERCISE of the powers conferred by section 26 of the Government 20  

Act (Cap 3) the District Officers with the sanction of the Cabinet and 
confirmed by the signature of the Prime Minister, makes the following 

regulations:  

… 

2.  In these Regulations –  

'animal' means pig, goat, horse or cow;  

3.  These Regulations shall apply to all residents of the Districts listed 

in the Schedule.  
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4.  (1)  Every animal owner in the Districts shall –  

(i)  keep the animal in a secure enclosure;  

(ii)  secure such animal in an appropriate manner; and  

(iii)  ensure that the animal has sufficient food and water.  

(2)  Where an animal is secured in an enclosure, such enclosure shall 

be kept clean to the satisfaction of the District Officer.  

5.  Any animal owner who:  

(a)  fails to provide a secure enclosure for such animal, and  

(b)  such animal is found on a public way or place commits an offence.  

6.  The owner or occupier of any cultivated land or of any enclosed 10  

land may shoot or kill any animal found trespassing and damaging such 

land provided the owner or occupier shall:  

(a)  notify the owner of the animal, if known, or  

(b)  if the owner of the animal is not known after reasonable attempts to 
find him or does not claim the same within one hour after the animal 
is killed, the carcass may be disposed of in a manner determined by 

the owner or occupier.  

7.  Any person who fails to comply with these Regulations shall upon 
conviction be subject to the penalties provided by S: 26 of the Government 

Act.”  20  

[5]  The Schedule lists 7 districts in Tongatapu, the 7 th of which is the district 

of the appellant and of the complainant - Lapaha District.  

[6]  Section 26 of the Government Act provides as follows:  

"26.  It shall be lawful for any District Officer to make regulation for 
the governing of his village plantations and other necessary matters relating 

to the welfare of the people of his village provided that such regulations 
shall not become law until sanctioned by the Cabinet and confirmed by the 
signature of the Prime Minister and it shall be lawful for the District Officer 
to enforce those regulations in his town and whoever shall infringe any 
regulation so confirmed shall on conviction be liable to a fine not exceeding 30  

$100 and may be ordered by the Court within such time as the Court may 
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order to carry out the regulation which he has so infringed. Should he fail 

to carry out the order of the Court he may again be charged before the Court 
and on conviction he shall be liable to a fine not exceeding $200 or in 

default of payment to imprisonment for a period not exceeding 6 months."  

[7]  Mr. Fili for the appellant referred to the above quoted Regulation 6 and says 
that the appellant did have lawful justification for killing the Complainant's pig 
because the pig had trespassed and damaged the land upon or in which his crops 

were growing. He was the owner of the crops and occupier of the land. Mr. Fili said 
that the appellant did notify the complainant to come and get her pig and that she did 

come and take it and made use of the whole of the carcass of the pig.  10  

[8]  Mr. Fili handed up a valuation of the crops of the appellant which were 
damaged by the pig of the complainant on 11 July 2020. It came to a total of 

$2,973.50.  

[9]  In response to the ground of appeal of the appellant, Ms. Aleamotu'a says 

that the Magistrate was correct because the appellant did knowingly change his plea 
of not guilty and pleaded guilty instead. She says that the question for decision in 
this appeal is whether or not there was, or there is, a miscarriage of justice, and she 
referred to the decision of the Court of Appeal in Filimone v R [2004] Tonga LR 183 
where the accused in that case had pleaded guilty to 4 counts (conspiracy to commit 

theft, abetment to theft, receiving stolen property and obtaining by false pretences). 20  

He was sentenced to 18 months imprisonment altogether to be served in addition to 
and after he had served 18 months imprisonment which was in suspension and which 
suspension he breached when he committed these 4 offences. He appealed that his 
guilty pleas be changed so that he could plead not guilty because he had no legal 
counsel and advice at the time. His appeal was dismissed because he had understood 

all that he was charged with and he gave frank and detailed account of his 
involvement with the others in the offences, and more importantly he was no stranger 

to the Court and criminal trials.  

[10]  Ms. Aleamotu'a says that the appellant in the present case freely and 
knowingly changed his plea from not guilty to guilty and that he was no stranger to 30  

the Court because he had been tried and convicted in 2011 of manslaughter. She 

accordingly submitted that there was no merit to the appellant's appeal and that it be 

dismissed.  

"Intentionally and unlawfully kills"  
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[11]  She however fails to comment on the regulation 6 of the District (Animal 

Enclosure) Regulations 2009. I must refer to it because that is the ground of the 

appeal. That is why I have quoted it in full.  

[12]  S.182 of the Criminal Offences Act under which the appellant was charged 

and is convicted, provides:  

"182.  Every person who intentionally and unlawfully kills, maims or 
wounds any cattle shall be liable to imprisonment for any period not 

exceeding 3 years."  

The critical words in those provisions are "intentionally and unlawfully". If the 

prosecution cannot prove either of those two requirements, then no offence is 10  

committed under S. 182.  

[13]  It is clear and I accept that at the time of the killing of the pig, there was 
and there still is Regulation 6 which gives lawful justification to the owner or 

occupier of land to shoot or kill any animal (include a pig) found trespassing and 
damaging such land. And it is clear that neither the police who prosecuted the 
appellant nor the Magistrate was aware of that Regulation. And even the appellant 
did not know of it, but I do not blame him for not knowing it because he was just a 
lay person. I believe the police have the responsibility and obligation to know the 
laws which apply to people in the villages they look after. If they were aware of this 

law, they would not have prosecuted the appellant. And if the Magistrate was aware 20  

of it, as she ought to, she would not have accepted the change of plea and to have 
the charge dismissed or proceed with the trial to see if the prosecution would prove 

unlawfulness of the killing of the pig.  

No assessment of loss  

[14]  I also consider that the Magistrate ought to have considered that there was 

no evidence provided as to the value of $1300 claimed for the death of the pig, 
especially as the complainant was able to have and made use of the carcass of the 
pig. At the same time, the appellant also claimed that his crops were damaged by the 
complainant's pig. There should have been proper evidence and consideration of the 
question of compensation to be ordered under S.25 of the Criminal Offence, such 30  

that it would have been more appropriate that the matter be resolved by way of a 

civil action between the complainant and the appellant. As it was there was no proper 

basis to make the order for compensation of the sum of $1,300.  

No dispute of damage to crops  
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[15]  There was no dispute by the complainant that her pig had damaged the 

appellant's crops. She admitted to the Magistrate that the appellant had complained 

to her about the damage which her pig had caused to his crops.  

Validity of the regulation  

[16]  There was no argument by the respondent that the regulations were invalid. 
I consider that they were properly made in pursuance of powers conferred under 
section 26 of the Government Act. They have been properly promulgated by 

publication in the Government Gazette Supplement Extraordinary according to the 

provisions of S.10 of the Interpretation Act.  

Conclusion  10  

[17]  I therefore come to the conclusion that there was a miscarriage of justice. 
The conviction of the appellant was unlawful because he had lawful authority under 
regulation 6 to kill the pig which damaged the land on which his crops were growing. 

He was the occupier of that land by virtue of his crops thereon. Because his 
conviction was wrong, the order for compensation based on that conviction cannot 

be sustained.  

Orders  

[18]  Accordingly, I order as follows:  

(a)  The appeal of the appellant is upheld.  

(b)  The conviction and sentence of the appellant are quashed.  20  

(c)  The order for compensation is also quashed.  
(d)  The costs of the appellant in this appeal which I assess in the sum of 

$500 shall be paid by the respondent. 
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Paongo  v  Pasi 

Supreme Court, Nuku’alofa 

Niu J 

AM19/2020 

21 August 2020 

Criminal Procedure - private prosecution for damaging crops and 

trees 

Commercial - This case concerns the ownership of the trees and 

plants planted and maintained on the land 

Land law – ownership of plants and trees on land - generally rests 10  

with the planter and maintainer of the crops, not the land owner 

This was a private prosecution charging a man with damaging plants and trees on 
the allotment of the prosecutor and seeking compensation also. The defendant had 
been planting and maintaining the trees on the land for 30 years with approval of the 
noble, whose successor in title now claimed to have given the land to the prosecutor 

to look after and have. 

HELD 

1. The owner of plants, crops and trees on land is the person who planted and 

maintained the same as his property, except for timber trees, which belong 

to the owner of the land, unless otherwise agreed with the owner of the land. 20  

2. “There is no legislation in Tonga that specifies the ownership of plants, 
crops and trees on land, except legislation which provides that the owner 
thereof be compensated for loss, destruction or removal thereof. Tonga has 

therefore followed and applied English common law”.  

3. On the facts the accused was convicted and discharged, and ordered to pay 

$340 compensation. 

Cases considered 

Tu'ipelehake v Lavulavu (L.1261/99) 

H. C. Lough Ltd v Hohepa Tauteka [1954] N.Z. L.R. 333 
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Statutes considered 

Criminal Offences Act, S.184 (1) (a) 

Counsel for the Appellant   Mr V. Latu 

Counsel for the Respondent  Ms. A. Katoa 

R U L I N G  

Appeal  

[1]  The appellant has appealed that the Magistrate has erred in dismissing the 

criminal charge which she has brought against the respondent.  

The charge  

[2]  The respondent was charged that on 1 May 2020 he unlawful damaged 10  

floral trees of the appellant, namely, Pua Tonga, Siale Tonga, Pipi, Siale Tahi and 

Lose situated on a town allotment of the appellant which had been given to her by 
the former estate holder, Noble Fohe, who has passed away, contrary to S.184 (1) 
(a) of the Criminal Offences Act, and she prayed for compensation under S.25 (2) of 
the same Act in respect of such act of the respondent in the sum of $340 and for 

costs.  

The decision  

[3]  The Magistrate decided that the issue was whether or not there was lawful 

justification for the respondent to have damaged or destroyed the trees. She found 
that the appellant had been informed by the present Noble Fohe's representative in 20  

September 2019 that the care and maintenance of the piece of land had been given 
to the respondent, and that the appellant had been informed to remove her trees for 
some 6 or 7 months but that she had failed to remove them. The Magistrate therefore 

believed that the respondent had the interest in the land and to anything situated on 
the land. She accordingly held that the appellant failed to prove the charge beyond 
doubt that the respondent had unlawfully damaged or destroyed the trees, and 

acquitted the respondent.  

Ground of appeal  

[4]  The ground of appeal of the appellant is that the Magistrate failed to give 

proper consideration to the appellant's possession of the land on which she had 30  

planted and maintained the trees planted since 1989 (30 years). She says she has had 
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lawful possession thereof since 1989, and the Magistrate was wrong to have relied 

upon vague and uncorroborated verbal evidence called on behalf of the respondent 

that the care and maintenance of the land has been given to the respondent.  

Evidence  

[5]  The appellant gave evidence that Noble Fohe was pleased with her hard 
work in leading the women of the village to clean and decorate the village of his 
estate, Puke, and in organising the women for the national hosting by Tonga of the 

Pan Pacific Conference of the Pacific women in 1989. In recognition of her work, 

Noble Fohe, gave her the piece of land in issue in this case.  

[6]  She was not married then and she kept the land continually cut and cleaned 10  

and planted floral trees on it soon after she got it. Those trees were 2 Pua Tonga, 
Pipi, Fiki, Siale Tahi, and Lose Malei. She was married in 1999 and she went and 
lived with her husband in Vaini but she continued to keep this land cut and cleaned. 

Her husband died in 2014 and she returned and lived in Puke in 2015. She then had 
4 used vehicle tyres placed on the frontage of the land (as was done on the frontage 
of other homes along the roads of the village) and filled them with soil in which she 

planted Lose Malei and Siale Tahi plants.  

[7]  She did not have the land granted to her and registered by the Minister of 

Lands.  

[8]  In about August or September 2019, the present Fohe's representative 20  

informed her that he had been instructed by Fohe to inform her that he had given the 
care and maintenance of the land to the respondent, who lives next door to the land. 
She was told that she could cut and remove her trees and plants herself. The land on 
which the respondent lives is also Fohe's land because it has not been granted or 

registered by the Minister either.  

[9]  The present Fohe lives and works in Australia.  

[10]  The appellant did not accept the instruction conveyed by the representative 

to her. She continued to cut and clean the land as she had been doing and she did not 

cut down or remove any of her trees or plants.  

[11]  On 1 May 2020, she went and asked the representative to ask Fohe if she 30  

could have her house built on the land because the Latter Day Saints Church had 

offered to build a house for her for free if the land was registered in her. The 
representative later telephoned and told her that Fohe said that no construction was 
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to be done on the land. A few days later, the representative went and told her that 

Fohe told him to have the land measured together with the land of the respondent 
and if there would be two town allotments of 30 perches each, then she and the 
respondent would have one each, and that if there was not enough land for the two 
allotments, the whole of the land, that is including the land she had, be given to the 
respondent and that another piece of land elsewhere would be given to her when 

Fohe would be able to come back from Australia.  

[12]  On or about Saturday 9 May 2020, while the appellant was away at 'Utulau 

until Sunday 10 May 2020 (which was Father's Day in Tonga), the respondent 
destroyed all the plants and trees of the appellant on the land and all the vehicle tyres 10  

were dug out and thrown off from the frontage of the land.  

[13]  The respondent did not give evidence but the representative did, for the 
respondent. He said the appellant came and asked to have her house, which was 

being gifted to her by the LDS Church in their aid programmed, built on the land. 
He said he telephoned Fohe and that Fohe told him to do as he thought was best, and 
that he told Fohe that there was not enough land there for 2 allotments of 30 perches 

each.  

[14]  He said that he did not know that the previous Fohe had given the land to 
the appellant and that he did not know that she had planted the floral trees and plants 

on the land or that she had maintained and kept the land cut and cleaned. He said 20  

that the respondent has not yet registered the land.  

The law  

[15]  This case concerns the ownership of the trees and plants planted and 
maintained on the land. There is no legislation in Tonga that specifies the ownership 
of plants, crops and trees on land, except legislations which provide that the owner 

thereof be compensated for loss, destruction or removal thereof. Tonga has therefore 
followed and applied English common law, and English common law provides that 
the owner thereof is the person who planted and maintained the same as his property, 
except for timber trees, which belong to the owner of the land, unless otherwise 
agreed with the owner of the land. That law was applied in H. C. Lough Ltd v Hohepa 30  

Tauteka [1954] N.Z. L.R. 333. It was also applied in Tu'ipelehake v Lavulavu 

(L.1261/99) by Ward CJ in respect of vanila plants which the Tu'ipelehake had 

planted and in respect of coconut trees which were on his land (estate).  

[16]  Plants, crops and trees, unless they are timber trees, belong to the person 
who had planted and maintained them as his own. They do not belong to the person 
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who owns the land, and the Magistrate was wrong to have held that it formed part of 

the land and therefore went with the land when the land was taken off the appellant 

and given to the respondent.  

[17]  These floral trees and plants were not timber trees and are therefore not the 
property of the owner of the land, namely, the Noble Fohe. They were the lawful 

property of the appellant who had planted and maintained them.  

[18]  under which the charge against the respondent is brought provides that 

every person who intentionally and unlawfully causes damage to any tree or 
cultivated plant growing in any private plantation or garden shall be liable to 
imprisonment for any period not exceeding 2 months if the amount of the damage 10  

does not exceed $5,000. This land is a private garden of the appellant and the trees 

and plants are valued at $340.  

[19]  The appellant, the owner of these trees and plants, did not consent to the 

destruction of thereof, and the respondent gave no evidence that he had lawful 
justification to do so, except that he was given the care and maintenance of the land 
by the owner of the land, Noble Fohe. That does not give him the ownership of the 

trees and plants of the appellant or any right to destroy them.  

[20]  Accordingly, he had no lawful justification for doing so. He therefore 
intentionally and unlawfully damaged the trees and plants of the appellant as 

charged.  20  

Conclusion  

[21]  I consider that in the interests of justice and to minimise the costs to the 
parties by further remission of this matter to the Magistrate's Court, I should make 

the appropriate orders in this appeal.  

[22]  Accordingly, I make the following orders:  

(a)  The appeal is allowed.  

(b)  The respondent is guilty of the charge and is convicted and is 
discharged.  

(c)  The respondent shall pay compensation to the appellant for the loss 
which she has suffered in consequence of the offence of the 30  

respondent in the sum of $340 within 1 month or imprisonment for 30 

days in default.  
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(d)  The respondent shall pay the costs of the appellant in this Court and 

in the Magistrate's Court in the sum of $2,500.00. 
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Tupou  v  Lavulavu 

Supreme Court, Nuku’alofa 

Whitten Lord Chief Justice 

AM 20/2019 

10 June 2020 

Family Law – protection orders, domestic violence 

Words and Phrases - Domestic violence, domestic relationship 

The Magistrate granted an Emergency Protection Order under the Family Protection 
Act to stop the estranged husband’s family from telling stories and thus causing 

distress. 10  

This is an appeal by the family to the Supreme Court claiming that the  relevant 

parties were not in a domestic relationship with the complainant and that there was 

no domestic violence so there was no basis for the EPO. 

HELD 

1. The complainant had not been living in a house with any of the respondents 
for 5 months and under the words of the Act they did not “share or recently 
share the same residence” which is the only ground to base a domestic 

relationship between the parties. 

2. Degrading rumours that the complainant was having an affair, even if 

proved, do not constitute domestic violence. 20  

3. Applications for protection orders must generally be proved on the balance 

of probabilities. 

4. The Emergency Protection Orders were cancelled. 

Cases considered 

Coal and Allied Operations Pty Ltd v Australian Industrial Relations 

Commission (2000) 203 CLR 194 

Jin Fifita v Fifita [2019] TOSC 24 at [9] 
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Family Protection Act, s.34  

 

Counsel for Appellant   Mr W.C. Edwards 

Counsel for Respondent  Mrs F. Fa’anunu 

 

J U D G M E N T  

INTRODUCTION  

1.  This is an appeal pursuant to s.34 of the Family Protection Act (the "Act") 

against the decisions of Magistrate Tuita on:  10  

(a)  20 September 2019, in which he granted the respondent's application 

for an emergency protection order against the appellants; and  
(b)  8 October 2019, when he refused the appellant's application to cancel 

the emergency protection order.  

2.  While the resolution of the appeal will be seen ultimately to turn on the 
existence or otherwise of a "domestic relationship" between the parties and 
"domestic violence" by the appellants towards the respondent, the proceeding raises 

issues of broad application in relation to the interpretation, ambit and operation of 

the Act.  

3.  At the conclusion of the hearing, I indicated that the appeal would be 20  

allowed and that I would deliver written reasons. These are those reasons.  

BACKGROUND  

4.  On 20 September 2019, the Family Protection Legal Aid Centre filed an 

application on behalf of the respondent for a protection order against the appellants. 
The application referred to the respondent as being "in a domestic relationship with" 
the appellants and that they had been "living together recently". The grounds for the 

protection order were stated as:  

(a)  the appellants breached s.4 of the Act "which is beyond what is 
accepted in living as a family and reasonable domestic life, thus 

causing pain in the state of mind of the complainant or another who is 30  

in a bad state."; and  
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(b)  the respondents were "making stories which put down the complainant 

and her daughter, thus puts down her morality not only once but this 

behaviour kept occurring".109  

5.  The application was supported by an affidavit of the respondent in which 

she deposed, relevantly:  

"2. I am constructing this affidavit in support of my application for 
protection order due to what my husband's family has done which caused 

me anxiety ever since we started living together.  

3. I currently have a civil case (maintenance) with my husband, Kalafitoni 

Lavulavu.  10  

3.1 Whilst my problems with my husband Kalafitoni Lavulavu, there were 
talks that occurred and coming from my in-laws, which is Kalafitoni's 
mother, Litania Tupou, his two sisters, 'Elikoni Tupou and Siniti Tupou and 

his brother Lopeti Tupou. I then seek advice from a lawyer, Tomasi 
Fakahua, whom have passed away and counsel sent them a letter of demand 
to the respondent, requiring them to come and apologise but they did not. 
A wife of Kalafitoni's brother told me that an older brother of Kalafitoni 

was about to come and assault me.  

3.2 All the stories made by the respondent have made an effect on me and 

my life, I feel like I have no dignity in ruining not only myself and my 20  

daughter's reputation (daughter of 23 years of age) we all lived together 
where Kalafitoni took care of her as if she was his own for Kalafitoni is not 

her natural father.  

 
109 Another translation describes the grounds as "by causing domestic violence 
beyond the reasonable expectation 
of the family and domestic life and causes mental agony and endangers that well -
being of the victim and other 
persons; and "rumours spread by the respondents which are derogatory of the 
complainant and her daughter with 
the effect of lowering their dignity and these acts of victimisation are not only 
done once but are repeated". 
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3.3 The respondents have told stories saying that I am having an affair with 

Kalafitoni 's uncle, that I stole a water pump and Tongan traditional mats 

and that our twins are not Kalafitoni's.  

4.  The statements which the respondents have put against me and my 
child are stressing and it is putting me and my child down. This is 

embarrassing when living in the family.110  

5.  I swear by oath that these stories are not [sic] true and that I also 

deny the stories told by the respondents, that is the purpose of my 
application for protection. That I be given protection from the respondent 

from all the distressing stories they have put up against me.111"  10  

6.  On 23 September 2019, Magistrate Tuita granted an emergency protection 
order for a period of 28 days to 20 October 2019 requiring the appellants not to 

engage in the following conduct:  

(a)  "cause any discomfort, physical pain or awkwardness to the 

complainant or another person who is in a bad state;  
(b)  encourage another to cause any such behaviour to the complainant or 

other person who is in a bad state, this regards any behaviour made by 
the respondent, which will be prohibited in this decision;  

(c)  approach the complainant whether she is consumed of alcohol or any 

kind of drug whatsoever or any form of approach is prohibited;  20  

(d)  be in possession of any firearm, and the respondent shall surrender any 
weapon to the nearest police station or dispose of any weapon that has 
been used to commit domestic violence;  

(e)  watch, loiter near, or prevent or hinder access to or from, the 
complainant's place of residence, business, employment, education, 

institutions or any other place that the complainant visit often;  
(f)  follow the complainant about or accost the complainant in any place;  
(g)  enter or remain on any land or building where the complainant is 

known to be present without the complainant's express consent;  
(h)  make any other contact with the complainant (whether by telephone, 30  

electronic message, correspondence or otherwise) except such contact 

as is reasonably necessary in any emergency or as is permitted under 

 
110 Another translation stated this as "the mental victimisation caused by the 
defendants to me and my daughter have degraded us and harm our well-being". 
111 Another translation stated this as " ... to restrain them from causing mental 
agony" . 
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any order or written agreement relating to the role of providing day-

to-day care for, or contact with, or custody of or access to any children;  
(i)  speaking, writing or any behaviour which causes harm to the 

complainant and her daughter."  

7.  On 27 September 2019, the appellants filed affidavits in opposition to the 

order.  

8.  Litania Tupou deposed, relevantly, that:  

(a)  she is 76 years of age;  

(b)  she is the respondent's mother-in-law;  
(c)  the respondent and her son lived with her (from what would appear to 10  

be around mid 2017) until April 2019 when problems arose due to the 
respondent spreading false rumours;  

(d)  the relationship deteriorated and eventually Litania told the 

respondent to leave the house with her daughter and husband and to 
stop causing problems;  

(e)  after they left, the respondent kept coming around the family home 
but Litania ceased communication with the respondent because she is 
a "troublemaker";  

(f)  Siniti (the third appellant) is her daughter and she had been living and 

working as a police officer in Niua for the past five years;  20  

(g)  Lopeti (the fourth appellant), is her son and he did not know anything 
about the respondent as he lives in his own separate home with his 
own family;  

(h)  similarly, 'Elikoni (the second appellant), who is her daughter, had 
never talked with Litania about anything of which the respondent had 

complained;  
(i)  she denied any knowledge of alleged rumours against the respondent 

concerning her having an affair or being involved in theft;  
(j)  no details of the allegations had been provided by the respondent such 

as the time, place or to whom any rumours were allegedly being spread 30  

by Litania;  

(k)  she did not know what water pump or Tongan goods the respondent 
was talking about and that the respondent had simply made up that 
story;  

(l)  the respondent's complaint was an attempt to hurt Litania and her 
family and to make them appear that they were after the respondent; 
and  
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(m)  the complainant had been made with malice and was an abuse of the 

court process.  

9.  'Elikoni deposed, relevantly, that:  

(a)  she lives with her mother, Litania, and helps look after her because of 
her age;  

(b)  she could not understand the allegations against her especially without 
any details to the time, and to whom she had allegedly spread rumours;  

(c)  in any event, she strongly denied the allegations;  
(d)  her sister, Siniti, had been living and working in Niua the past five 

years and therefore she could not understand how the respondent's 10  

complaints could include Siniti.  

10.  Lopeti deposed, relevantly, that:  

(a)  he is married with five children and resides at his own home in 'Utulau;  

(b)  he was surprised when he was served with the summons because he 
was unable to understand any reason why he would defame the 
respondent;  

(c)  he denied the allegations;  
(d)  the respondent's complaint did not include any details of any person 

to whom he allegedly spread rumours nor the time or place where he 

allegedly made defamatory statements; and  20  

(e)  the complaint should be dismissed because the respondent is trying to 

make him and his family look bad.  

11.  On 2 October 2019, the respondent filed an affidavit in reply. Relevantly, 

she deposed that:  

(a)  she received "reliable explanation" from Fatani Suli and his son, 

Tauvelu Suli, that in approximately June 2019, they were at the tax 
allotment of the Wesleyan Church at 'Utulau when Lopeti came to 
harvest talo from their group farming and he told them that the 
respondent stole a water pump, white mats and tapa cloths;  

(b)  her complaint against 'Elikoni was in respect of the allegation that she 30  

had an illicit relationship with her husband's uncle and not in relation 

to the allegation of stealing, which she maintained, because she "had 
Sulieti Suli, to whom 'Elikoni communicated the story, as her 
witness";  
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(c)  she included Siniti in her complaint because Siniti conversed with 

'Etuate Pangata'a in Niua and said that Litania chased the respondent 
and her daughter out because she had an affair with her husband's 
uncle;  

(d)  she did not cause any disruptions or problems in the home when living 
with Litania;  

(e)  in February 2019, Litania told her son, Kalafitoni, that she was waiting 

for his sermon on Sunday before informing him that whilst he is out 
drinking kava, the respondent would go out and "rub up and converse 
with the old man" (meaning the husband's uncle, Lutini, who lived 10  

next door). Kalafitoni became angry and told his mother that she was 
a bad and unappreciative mother. He, the respondent and her daughter 
then moved out of Litania's house that day;  

(f)  she returns to 'Utulau to obtain her income from the weaving group 
there to which she belongs;  

(g)  she believes that when her husband went to New Zealand in about 
June 2019, there was a "fraudulent arrangement and conspiracy by the 
family for him to leave her". She complained to the immigration 
authorities in Tonga and the husband returned to Tonga on the same 

plane. That is why she believes the family are angry and hate her.  20  

12.  The respondent also filed affidavits from Luseane Tupou and Tauveli Suli 

both sworn 2 October 2019.  

13.  Luseane is related, and lives next door, to Litania. She denied any 
suggestion that she was unhappy about the respondent's frequent visits to their home 
and talking to her father, Lutini. She corroborated the respondent's evidence about 

the argument which occurred in April 2019 (not February) which led to Litania 
chasing her son, the respondent and her daughter out of the house. She also 
confirmed that at times when the respondent went over and talked with Luseane's 
husband, Litania would tell Luseane to be careful because the respondent might "rub 

up" on her husband and Lutini.  30  

14.  Tauveli confirmed that, in June 2019, he went with his father to their group 

farm at 'Utulau on part of the tax al lotment of the Wesleyan Church. Lopeti came to 
harvest some taro. He told Tauveli and his father that the respondent had stolen a 
tapa cloth, white mat and water pump from "their home" (presumably meaning 
Lopeti's home). He thought at the time that Lopeti was shameless because he knew 

when he was defaming her that the respondent was his father's cousin.  
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15.  On 3 October 2019, Mr Edwards, on behalf of the appellants, filed an 

application for cancellation of the protection order. The grounds included:  

(a)  the object or purpose of the Act is to protect the respondent from 

violence and abuse from the husband or someone who is in a domestic 
relationship with her;  

(b)  the purpose of the Act is to prevent the respondent from assault or 
economic punishment by the husband or by a person who has a 

domestic relationship with her;  
(c)  there was no domestic relationship between the respondent and the 

appellants;  10  

(d)  the respondent did not live in the same home with the appellants;  
(e)  this was not a case where any domestic violence has been committed;  
(f)  there was no threat or plan to assault the respondent;  

(g)  this was a case of alleged defamation;  
(h)  on the facts of the case, the Court lacked jurisdiction to make a 

protection order against the appellants.  

16.  In his submissions in support of the application, Mr Edwards developed the 

above grounds and added:  

(a)  the allegations of defamation, which were denied, do not provide the 

court with authority under the Act to issue protection orders;  20  

(b)  the purpose of the Act was to prevent and protect a wife or children 
from violence either having being committed or likely to be 
committed;  

(c)  for the court to issue a protection order against the appellants, there 
must exist acts of violence or potential violence against the 

respondent;  
(d)  the respondent and her husband had been separated, and out of 

Litania's house, since April 2019;  
(e)  the alleged rumours of defamation did not arise until June 2019;  
(f)  even if there had been any violence towards the respondent (which 30  

was denied), as the parties had been living apart for six months, they 

were not in a 'domestic relationship' as defined by s.5;  
(g)  there was no evidence anywhere in the respondent's application of 

'domestic violence' as defined within the Act; and  
(h)  the application was a "clear case of abuse of procedure and the 

application for a protection order and should be dismissed with costs".  
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17.  The application was supported by a number of further affidavits by the 
appellants in answer to the respondent's reply affidavit and those of Luseane and 

Tauveli.  

18.  Litania maintained her original evidence. She described the problems as 
being due to Luseane starting rumours. She denied any allegation that the respondent 
stole any tapa cloth, white mats or any water pump from her home. I take it from 
that she meant that the substance of the allegation was untrue and that she denied 

ever making it. She did not know where those rumours originated from because she 
did not have any of those items missing from her home. She believed the problems 

were due to the respondent going around collecting rumours to upset her.  10  

19.  'Elikoni also maintained her original evidence. She denied any allegation 
that the respondent was having an affair with Lutini or that she had made any such 
allegation. She denied the other rumours as well and also blamed the problems on 

the respondent "going around collecting untruthful rumours to obtain protection 

orders" against the appellants.  

20.  Lopeti too maintained his original evidence. He denied no knowledge of 
any allegation that the respondent stole anything from his home. There was in fact 
nothing missing from his home. He also understood that there was no allegation that 
the respondent had stolen those things from Litania's home. He considered it 

"incredible and unimaginable" how the respondent could lift a big water pump and 20  

steal it. He denied the evidence of Tauveli Suli. He said he has never told anyone 
that the respondent has stolen anything. He could not understand why he would go 
to Tauveli, an 18 year old boy, and tell him that the respondent had been stealing 

when it was not true.  

21.  Mrs Fa'anunu filed submissions in reply to the application for cancellation 

of the protection order. She submitted, relevantly, that:  

(a)  section 3 of the Act was clear that it was to ensure the immediate 

safety and protection of all persons, including children, from 
experiencing or witnessing domestic violence, or who are at risk of 
domestic violence;  30  

(b)  the Act was designed to provide immediate protection of persons in 

domestic relationships from harm or imminent harm of domestic 
violence which is not limited to physical violence but also includes 
mental, sexual and economic abuse and economic abuse;   

(c)  the respondent met the qualifications to apply for a protection order 
because she had been subject to domestic violence in the form of 
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"emotional abuse" due to the appellants' repeated insults and 

ridiculing the respondent to other people contrary to what is 
reasonably accepted in family life in Tonga (section 4). The alleged 
"defamatory remarks or statements" by the appellants were offensive, 
degrading, ridiculing and insulting and had caused the respondent to 
become emotionally distressed or abused;  

(d)  the respondent had therefore sought the assistance of the Court under 

the Act for immediate protection against those "defamatory remarks". 
She noted that the respondent may also wish to bring proceedings 
against the appellants under the Defamation Act;  10  

(e)  defamatory statements fall within the definition of "mental abuse" 
because they "naturally cause humiliation, emotional pain and 
psychological harm especially if such defamation is untrue";  

(f)  the respondent had a domestic relationship with the appellants as they 
had recently shared the same residence until early 2019;  

(g)  the respondent's complaint in relation to the defamatory statements by 
Litania about the respondent's behaviour towards Lutini was 
supported by the independent evidence of Luseane;  

(h)  to cancel the protection order would only perpetuate the appellants' 

unreasonable behaviour; and  20  

(i)  therefore, the court had dealt with the application correctly and that it 

fell within the ambit of its jurisdiction to do so.  

22.  On 8 October 2019, Magistrate Tuita heard further argument from counsel 
for the parties. He refused the application to discharge the protection order. He 
confirmed that the order would continue until it expired on 20 October 2019 unless 

a further application was made on reasonable grounds for a grant of a further 
protection order. He concluded by recording that if either party was dissatisfied with 

his decision, they may appeal to the Supreme Court.  

THIS APPEAL  

23.  On 14 October 2019, the appellants filed their notice in this appeal against 30  

both the learned Magistrate's decisions to grant the original protection order and his 

subsequent refusal to cancel it as being wrong in law and fact. The grounds of appeal 

include, relevantly, that:  

(a)  the power to make a protection order under s.12(1) of the Act is 
discretionary;  

(b)  the three essential requirements for making any such order are that:  
(i)  the parties are in a domestic relationship;  
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(ii)  the respondent has committed or is a risk of committing domestic 

violence against the complainant or other persons at risk; and  
(iii)  the making of an order is necessary or desirable for the protection of 

the complainant or other persons at risk;  
(c)  there was no domestic relationship as defined within the Act between 

any of the appellants and the respondent;  
(d)  there was no complaint of domestic violence nor any evidence of any 

risk the appellants would commit or were likely to commit any 
domestic violence against the respondent;   

(e)  the respondent's allegations are only about rumours she said she 10  

received concerning derogatory remarks or statements about her 
character; and  

(f)  in those circumstances, the court has no jurisdiction to grant a 

Protection Order.  

SUBMISSIONS  

24.  Both counsel filed written submissions and spoke to them during the 

hearing.  

Appellants  

25.  Mr Edwards' submissions largely mirrored his submissions before the 

Magistrate on the application for the cancellation of the protection order. Otherwise, 20  

Mr Edwards submitted, in summary:  

(a)  paragraph 3.3 of the respondent's original affidavit did not state the 
time, place or to whom each appellant was alleged to have made the 
accusations against the respondent, which were vital and important 
facts to the question of whether a Protection Order should have been 

made;  
(b)  there was no evidence that any of the appellants spread rumours that 

the respondent was having an affair or illicit relationship with her 
husband's uncle or that her husband was not the father of her twins;  

(c)  the only evidence before the Magistrate was a disputed allegation that 30  

Lopeti (alone) had accused the respondent of theft;  

(d)  that evidence did not justify the issue of Protection Orders against all 
the appellants;  

(e)  further, the appellants were not in a domestic relationship with the 
respondent because:  
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(i)  none of the appellants was married to the respondent or had lived 

with her as man and wife;  
(ii)  the first and second appellants were not living with the respondent 

nor had they recently shared the same house with her;  
(iii)  the respondent left the family home in April 2019, approximately 

five months before the application was filed; and  
(iv)  neither Siniti or Lopeti (the third and fourth appellants) had ever 

lived with the respondent at any address;  
(f)  the only possible type of 'domestic violence' which could arise on the 

facts of this case was 'mental abuse';  10  

(g)  the object of the Act is to prevent domestic violence and to protect 
victims. In this case, the making of the protection order was based on 
a disputed allegation of defamation that the respondent had stolen a 

water pump and other goods. There were no allegations of violence or 
of threats or risk of violence to the respondent;  

(h)  the grounds relied upon by the respondent here were beyond the scope 
of the Act and the making of the order was wrong in law;  

(i)  even though the protection order expired on 20 October 2019, it was 
important to have it quashed, otherwise it could lead to further 

proceedings and similar applications on the same issues. In that 20  

regard, the respondent had commenced another proceeding for 
criminal defamation based on the same complaints; and  

(j)  the respondent's application based on grounds that she heard the theft 
accusation had been made in June 2019, belied the filing of the 

application for an emergency protection order in September 2019.  

Respondent  

26.  Mrs Fa'anunu's submissions may be summarised, relevantly, as follows:  

(a)  the respondent's original application "did not disclose her sources until 
disputed by the appellants";  

(b)  the information she did disclose was "sufficient to the satisfaction of 30  

the Magistrate to consider the grant of the protection order";  

(c)  there is no specific requirement for a complainant to give precise 
details as to time, place or to whom the appellants made the 
allegations;  

(d)  the Magistrate has a discretion to consider or not a protection order 
application on a case by case basis consistent with the objects of 
protection orders (section 8) and ultimately, the Act (section 3);  

(e)  the evidence of Tauveli confirmed the allegations of theft;  
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(f)  the evidence of Luseane confirmed that the respondent's complaint 

was merited and that the respondent was subjected to abuse from the 
first appellant whilst living in her home and it "lends assistance to infer 
that the appellants and particularly the first appellant defamed the 
respondent";  

(g)  the respondent had a "domestic relationship" with Litania as they 
"recently shared the same residence";  

(h)  the Magistrate was correct in including the names of other family 
members, if he was satisfied the appellants had committed or were 
likely to commit an act of domestic violence against other family 10  

members, pursuant to s.12(4), which does not make clear whether 
other family members should or must be in a domestic relationship 
with the respondent;   

(i)  the appellants' allegations caused the respondent to feel embarrassed, 
degraded and humiliated and therefore constituted "mental abuse";  

(j)  the affidavit of Luseane and the respondent's reply affidavit evidenced 
"a pattern of the first appellant's behaviour in making allegations that 
were belittling of and humiliating to the respondent";  

(k)  the Magistrate took into account "the seriousness of the allegations" 

and was satisfied there were reasonable grounds for making the order; 20  

and  
(l)  the Magistrate was correct in granting the emergency protection order 

as an "order" under s.11 (i) [sic] pending a hearing.  

DISCUSSION  

27.  Since it came into force on 1 July 2014, there have been few published 

decisions of this Court in relation to protection orders under the Act. 112 
Notwithstanding the definition of Court extending to both the Magistrates and 
Supreme Court, as a matter of practice, almost all applications for protection orders 
appear to be made to the Magistrates Court. It has only been where an order of that 
Court has been appealed that this Court is called upon, in its supervisory appellate 30  

jurisdiction, to opine on the proper interpretation and application of the Act in 

respect of protection orders. This is one such case.  

Nature and objects of the Act  

 
112 Masima v Masima [2019] TOSC 2; Fijita v Fijita [2019] TOSC 24. 
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28.  Relevant provisions within the Act are to be interpreted having regard to 

their text, context and purpose within the Act as a whole.113  

29.  The preamble may be referred to for assistance in explaining the Act's scope 

and object.114 It describes the Act thus:  

An act to provide for greater protection from domestic violence, to introduce 
protection orders, clarify the duties of the police and promote the health, safety and 

well being of victims of domestic violence and related matters.  

30.  The objects of the Act are stated generally in s.3 as being to:  

(a)  ensure the safety and protection of all persons, including children, who 

experience or witness domestic violence;  10  

(b)  provide support and redress for all victims of domestic violence and 
economic abuse;  

(c)  implement programmes for victims of domestic violence to assist their 

recovery to lead a safe and healthy Life;  
(d)  facilitate the making and enforcement of court orders and Police 

Safety Orders issued to stop acts of domestic violence.  

31.  Part 2 provides for the making of protection orders. The objects of that Part 

are described in s.8 as:  

(a)  to prevent domestic violence and economic abuse between family members 

and others in a domestic relationship; and  20  

(b)  to facilitate and maximise the safety and protection of persons who 

experience or fear domestic violence.  

Approach to this appeal  

32.  This appeal is brought pursuant to Part 8 of the Act. Section 34 provides:  

34 Appeals  

 
113 Bin Huang & ors v Police [2020] TOSC 28 at [42] to [57]. 
114 s. 8 of the lnterpretation Act. 
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(1)  An appeal may be made to the Supreme Court against a decision 

of a Magistrate's Court –  

(a)  to make a protection order;  

(b)  to revoke or vary a protection order (including a variation of 
the conditions imposed by the order); or  

(c)  to refuse to make, vary or revoke a protection order.  

(2)  An appeal –  

(a)  may be made by the complainant or the respondent; and  

(b)  shall be instituted within 28 days after the day on which the Court's 

decision is made.  10  

33.  Section 35(3) provides that:  

(3) Unless a Judge of the Supreme Court orders otherwise, an appeal is to 
be by way of re-hearing, and shall be in accordance with the rules of the 

Supreme Court.  

34.  Section 36 provides:  

36 Decision on appeal  

(1)  If the Supreme Court allows an appeal, it may –  

(a)  confirm, dismiss or vary any order to which the appeal 
relates, as it considers appropriate; or  

(b)  make such order or decision as it considers should have been 20  

made, and every such order or decision takes effect on and 

from the day on which it is made.  

(2)  A person aggrieved by an order or decision of the Supreme Court 

may appeal to the Court of Appeal against that order or decision.  

(3)  Neither the Supreme Court nor the Court of Appeal is bound by 

the rules of evidence in determining an appeal.  
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35.  Accordingly, I approach this appeal by way of rehearing as a determination 

of the rights of the parties by reference to the circumstances, including the law, as 

they exist at the time of the rehearing: Harris v Caladine (1991) 172 CLR 84.115 

36.  Those circumstances include the evidence called before the Magistrates 
Court below (subject to any power to receive further evidence). Whether the Court 
has the power to receive further evidence is not clear within the Act although the 
reference to the Court not being bound by the rules of evidence tends to suggest that 

it may receive further evidence. That issue did not arise on this appeal.  

37.  If, as here, there has been no further evidence admitted and if there has been 

no relevant change in the law, the court can exercise its appellate powers only if 10  

satisfied that there was some legal, factual or discretionary error on the part of the 
primary decision-maker: Coal and Allied Operations Pty Ltd v Australian Industrial 
Relations Commission (2000) 203 CLR 194.116 In those circumstances, the court 

may give judgment as ought to have been given at first instance: Quilter v Mapleson 

(1882) 9 QBD 672 at 676 per Jessel MR.  

Requirements for an order  

38.  Pursuant to s.12(1), a Court may, on an application made under s.10, make 

a protection order if it is satisfied that:  

(a)  the respondent and the complainant are in a domestic relationship;  

(b)  the respondent has committed or in the opinion of the Court is a risk 20  

to commit, domestic violence against the complainant, or other person 
at risk; and  

(c)  the making of an order is necessary or desirable for the protection of 

the complainant, or other person at risk.  

[emphasis added]  

 
115 Compared to a appeal stricto sensu and contrasted with a hearing de novo, as 
discussed therein. See also 
Wilson v Neva Holdings Ltd [1994] 1 NZLR 481. 
116 See also Allesch v Maunz (2000) 203 CLR 172; Ezekiel-Hart v The Law Society of 
the Australian Capital 
Territory & ors [2012] ACTSC 103 at [19]. 
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39.  In deciding whether to make an order, subsection (3) requires the Court to 

take into account:  

(a)  the need to ensure that the complainant or other person at risk is 

protected from domestic violence or economic abuse; 
(b)  the well-being and the accommodation needs of the complainant or 

other person at risk; and  

(c)  any other matter that the Court considers relevant.  

40.  Such other matters referred to in (c) above are informed by subsection (6) 

which requires the Court to have regard to –  

(a)  the opinion of the complainant, or other person at risk, of the nature 10  

and seriousness of the behaviour in respect of which the application is 
made; and  

(b)  the effect of that behaviour on the complainant or other person at risk.  

41.  So far then, one sees that if an application fulfils the requirements in s.12(1) 
[or (2) in the case of economic abuse], the Court's jurisdiction is enlivened, at which 
point, its exercise of discretion is to be informed by the matters set out in subsections 

(3) and (6).  

42.  Section 20 permits any party to apply for a variation or cancellation of a 
protection order. The Court may grant such an application where it is satisfied that 

good cause has been shown and the application has been made freely and voluntarily.  20  

How is a Court to be "satisfied"?  

43.  Section 12 is replete with references to the Court's discretion being 
enlivened upon it "being satisfied" of the various requirements therein. So too does 
s.13(2) require the court to be satisfied as to the existence of reasonable grounds for 
the beliefs specified therein. Section 14 asks whether the Court considers a 

temporary protection order to be in the best interest of the complainant or other 
person at risk. And, s.15 looks at whether the Court is satisfied on the evidence that 
the respondent has been given notice before making any order the court considers 

appropriate, including a final order.  

44.  But how is a Magistrate to determine whether he or she is satisfied as to the 30  

various requirements pertaining to each application for the various types of order?  
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45.  The requirements must be satisfied by admissible evidence which, if 

accepted, proves the facts relevant to the requirements, to the requisite standard.  

46.  An application itself and the grounds stated in it, is not evidence. 

Unfortunately, while s.10 sets out the requirements as to the form of an application, 
it does not specify the evidential requirements for an application. Compare, for 
instance, O .13 r.2(2) of the Supreme Court Rules 2007 which requires any 
application to be accompanied by a supporting affidavit. To similar effect is rule 11 

of the Magistrate's Court (Civil) Rules, which applies to any application for a court 

order.  

47.  Evidence on applications under the Act is not confined to affidavit. Section 10  

10 provides for applications to be made orally, even by telephone. Section 25 enables 
applications for emergency protection orders to be made by police officers where a 
respondent has failed to comply with a Police Safety Order. In those true emergency 

situations, a Magistrate may take evidence from tile applicant orally on oath even it 
is no more extensive than swearing to the grounds stated in the application. Whatever 
the form, the evidence ought address the requirements for making the particular 

order.  

48.  Once a Magistrate has some evidence before him or her, the next question 

is whether applications under Part 2 of the Act are subject to the rules of evidence.  

49.  The Act is silent on whether the court of first instance, in dealing with an 20  

application for a protection order, is bound by the rules of evidence. Somewhat 
curiously, as noted above, s.36(3) provides that on appeals, the Supreme Court and 
Court of Appeal are not bound by the rules of evidence. If the fact that the Act does 
not specify whether the Magistrates Court is bound by the rules of evidence, suggests 
that, like any other proceeding, that court is so bound, a tension arises on appeal. For 

if the Magistrates Court is bound, and the Supreme Court is not, then when the latter 
is conducting an appeal by way of rehearing in which it is to consider the evidence 
that was before the Magistrates Court, if any of that evidence was inadmissible 
before the Magistrates Court, say because it offended the hearsay rules in s.88 of the 
Evidence Act (and did not fall within any of the exceptions provided by s.89), but 30  

admissible before the Supreme Court, different results might obtain.  

50.  Conversely, to approach the issue by saying that if a Magistrate excluded 

evidence because it was inadmissible, then the Supreme Court on rehearing should 
only consider the evidence that was received by the Magistrate, seems to me to be 
inconsistent with s.36(3). The position would be even less satisfactory if the 
Supreme Court were to act only on evidence the Magistrate considered to be 
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admissible but not apply the same rules of evidence to any fresh evidence that might 

be adduced during the course of the appeal. Worse still, what if the Supreme Court 
were of the view that certain evidence acted on by the Magistrate was inadmissible 
below, and that the decision was vitiated by that error, whereas the Supreme Court 

could act on the same evidence?  

51.  One practical answer lies in the observation that the fact the Supreme Court 
is not bound by the rules of evidence does not mean it cannot, in appropriate cases, 

choose to apply them. So, if the Magistrate below acted on inadmissible evidence, 
not objected to by any opposite party (beyond an initial ex parte application), it 
would be open to the Supreme court to follow suit on the rehearing by not applying 10  

the rules to that evidence.  

52.  Another solution lies in the interrelationship between the rules of the two 
Courts. Order 27 rule 6(2) of the Supreme Court Rules provides that an affidavit 

filed in support of an application may contain statements of information or belief 
provided that the source and grounds thereof are stated. Rule 3(2) of the Magistrates 
Court Rules provides that where a situation arises that is not covered by the 
Magistrates Court Act, its Rules or any direction of a Magistrate in the proceeding, 
the corresponding Supreme Court rule shall apply. As there is no corresponding rule 
or provision in the Magistrates Court Act or its Rules and there was no direction in 

the application before the Magistrate here to that effect, O.27 r.6(2) will apply to 20  

permit, say, hearsay provided the source and grounds are stated.  

53.  The next question is what is the standard of proof required before a 

Magistrate can be satisfied of the truth or accuracy of the facts given in evidence?  

54.  On the question of the standard of proof, again, the Act is silent. Part 6, 
which provides for offences and penalties, commences at s.28(1) by establishing the 

offence of committing domestic violence. The other offences and sanctions which 
follow, including fines and terms of imprisonment, clearly make that Part of the Act, 
at least, penal in nature. The very basis for many applications for a protection order 
may include a respondent having committed domestic violence, and therefore may 
amount to an offence under the Act punishable by imprisonment. The likelihood is 30  

that any proceedings for an offence of committing domestic violence will be taken 

by police pursuant to Part 6, and for which the criminal standard of proof will apply.  
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55.  By comparison, similar legislation in the region, in respect of the equivalent 

of protection orders, specifies the civil standard.117 Part 2 of the Act only provides 
for civil remedies in the form of protection orders. That Parliament has seen fit to 
separate Part 2, applications for protection orders, from Part 6, penalties and offences 
including for breaching protection orders, indicates a different standard of proof was 
intended. On that basis, I am of the view that applications for protection orders under 

Part 2 ought be assessed according to the balance of probabilities.  

56.  One qualification to that general statement may present depending on the 

urgency and the seriousness of the alleged actual or threatened domestic violence. 
For instance, on an application which is so urgent that an applicant can only manage 10  

to apply orally by telephone and the allegations involve very recent physical violence 
and threats of further imminent physical violence towards the applicant and her 
children, it may be open to a Magistrate, on that (necessarily uncontradicted) 

evidence, to apply a lower test or measure of proof to be satisfied that it is more 
likely than not that the requirements of s.12(1) and s.13(2) exist such that an 
emergency protection order should be made. That does not mean a Court should 
blithely accept whatever is placed before it by a complainant. On any ex parte 
application, it is incumbent on a Court to make all necessary enquiries of the 
applicant to be as fully informed on the application as can reasonably be expected in 

the absence of a contradictor. The consequences of even an EPO on a respondent 20  

can be onerous not only in terms of any curtailment of his or her conduct and 
movement viz a vis the complainant, but also in terms of the potential consequences 

of any breach of the order.  

57.  At the opposite end of the spectrum, say on an application for final orders 
based on allegations which do not involve physical violence and events which took 

place a considerable time ago, without any evidence of any immediate threat of 
recurrence, a Magistrate may well expect a higher degree of proof in the evidence 
before being satisfied that it is appropriate to make the order sought. Ultimately, both 
are subject to satisfaction on the balance of probabilities, although the position of 
the figurative fulcrum by which that balance is to be measured may move according 30  

to the circumstances of each case.  

58.  Once, by admissible evidence satisfying a Court on the balance of 

probabilities, the statutory requirements are met, the Court will then consider the 

exercise of its discretion on whether to make an order.  

 
117 For example, s.53(1) of the Victorian Family Violence Protection Act 2008 in 
relation to interim family violence intervention orders. 
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59.  Any discretion conferred on a court by statute must not be exercised 

arbitrarily or capriciously. It must be exercised judicially and in accordance with any 
relevant statutory prescriptions: Secretary of Fisheries v Lanivia [1999] TOCA 17; 
AJ & E Ltd v FC Nichols (Wholesales) Ltd [2006] TOCA 1. In Tu'akalau v Tu 'akalau 
[1999) TOSC 6, a decision concerning a Magistrate's discretion on an maintenance 

application, the late Ward CJ said:  

"The magistrate has a wide discretion in such applications but, whenever 

there is such a power it must be exercised judicially. That means the manner 
in which it is exercised must be for good reason based on evidence and 
stated in the decision. It is an abuse of the magistrate's position to exercise 10  

his discretion capriciously or in a cavalier fashion by apparently simply 
plucking figures from the air. It has long been the rule that, where a judge 
has exercised his discretion on the basis of material before him, an appeal 

court will not interfere even if it disagrees with his conclusion (see, for 
example, Donald Campbell and Co v Pollak (1927) AC 732) but where, as 
here, there is no evidential basis for the decisions made, it will allow an 

appeal."  

60.  That last observation, concerning the existence of evidence upon which any 

exercise of discretion must be based, is, in the current context, important.  

Was an emergency order warranted?  20  

61.  Before turning to consider whether the grounds and evidence in support of 

the respondent's original application fulfilled the requirements for an order, it is 
appropriate to consider whether the material before the learned Magistrate, even at 
a very cursory level of examination, warranted the making of an emergency 

protection order.  

62.  Section 13(2) provides that such orders may be made where the Court is 

satisfied that there are reasonable grounds for believing that if an emergency 

protection order is not made –  

(a)  the respondent may commit domestic violence against the 
complainant or other person at risk;  30  

(b)  the respondent may cause economic abuse or damage to or removal of 

the property of the complainant or child or any other member of the 
family or person at risk living in the same household; or  

(c)  the complainant will be prevented or deterred from pursuing the 

application if the order is not made immediately.  
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63.  That subsection:  

(a)  (1) permits an application to be made ex parte and orally or in writing;  

(b)  (4) requires any order made to be sent immediately to the Police in the 
area where the complainant is residing who are then to try to effect 
service on the respondent as soon as possible;  

(c)  (5) limits the period of any order to not exceeding 28 days; and  
(d)  (6) requires the court to determine the application on the same day it 

is made unless there are exceptional circumstances,  

indicates, as the title 'emergency' suggests, that such applications will be marked by 
an element of urgency in respect of actual or threatened domestic violence which is 10  

imminent and which requires urgent intervention to prevent any further occurrence, 

or the threat of it materialising.  

64.  That may be compared with temporary protection orders pursuant to s.14. 

Temporary orders may be made, also on an ex parte application, if the Court 
considers it to be in the best interest of the complainant or other person at risk by 
considering whether there is risk of domestic violence or economic abuse to the 
complainant or other person at risk if the order is not granted immediately. Such 
orders are also to be served immediately on the respondent with notice of a date for 
hearing and that if the respondent does not take any steps in the proceeding, the order 

may become final. Otherwise, temporary orders are only effective for up to 90 days. 20  

65.  In the instant case, the learned Magistrate made an emergency protection 

order effective for 28 days. In my view, there was no evidence before the Magistrate 
of any of the 'emergency' requirements of s.13(2) or of any urgency sufficient to 

justify the making of an emergency order.  

66.  Firstly, paragraph 2 of the respondent's affidavit actually referred to her 

application being for a temporary order.  

67.  Secondly, neither the grounds for the application nor the respondent's 

original affidavit contained any evidence of when any of the 'degrading rumours' the 
subject of the respondent's complaints had been made relative to the date of filing 

the application.  30  

68.  Thirdly, there was no evidence of any actual or threatened continuation of 

the rumours if the order was not made. All the complaints were couched in the past 

tense, i.e. "have heard" or "have alleged".  
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69.  Fourthly, there was no suggestion, let alone evidence, of actual or 

threatened repetition.  

70.  Fifthly, the evidence in paragraph 3.1 that the respondent had been told by 

her sister i law that her estranged husband's older brother was going to "beat her up" 
was not in any way connected to any of the appellants nor was there any indication 
as to when that threat was communicated such as to give rise to any emergency 

situation.  

71.  However, given the availability of temporary protection orders, and the 

degree of similarity between their requirements and those for emergency orders, the 
resolution of this appeal (and a better understanding of the ambit of the Act) requires 10  

more than a taxonomical analysis of the different types of protection orders available 

under the Act.  

The application based on s.12(4) was misconceived  

72.  The respondent's evidence below and her submissions there and on appeal 

were largely directed at the first appellant, Litania. Her submission that pursuant to 
s.12(4), the Magistrate was correct in including the names of other family members, 

being the second to fourth appellants, was misconceived.  

73.  That subsection provides:  

(4) The Court may include in the protection order the names of other family 

members, if the Court is satisfied the respondent has committed or is likely 20  

t commit an act of domestic violence or economic abuse against other 

family members.  

74.  On a plain reading, the provision is intended for the addition of family 
members who are intended to be protected by the order. It is not intended as a means 
of adding to an order, persons who are members of the named respondent's family 

who are not named as respondents to an application which gives rise to an order. 
During the course of oral submissions, Mrs Fa'anunu accepted that the use of the 

subsection here was inverted.  

Were any of the appellants in a "domestic relationship" with the respondent at the 

time the EPO was made?  30  
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75.  The first requirement in s.12 is that the respondent and complainant are in 

a "domestic relationship". The term is defined in s.2 as having the meaning assigned 

by s.5 which in turn provides:  

A person has a domestic relationship with another person if any of the following 

apply –  

(a)  they were or are married to each other;  
(b)  they live or have lived together in a relationship in the nature of 

marriage, although they are not, or were not, married to each other;  
(c)  they are the parents of a child or are persons who have or had parental 

responsibility for that child;  10  

(d)  they are family members living in the same household and including 
those related by legal or customary adoption;  

(e)  they are or were in an engagement, courtship, including an actual or 

perceived intimate or sexual relationship;  
(f)  they share or recently shared the same residence;  
(g)  one person is wholly or partially dependent upon on-going care by the 

other person residing in the same household;  

(h)  one person is a housekeeper in the same household.  

76.  The only species of domestic relationship relied on by the respondent here 
was subsection (f): that she and the appellants had recently shared the same 20  

residence.  

77.  During the course of oral submissions, Mrs Fa'anunu conceded, correctly 
in my view, that there was no evidence of any domestic relationship between the 
respondent and the third and fourth appellants, and that the EPO against them should 
not have been made. That concession is sufficient to dispose of the appeal insofar as 

it concerns Seniti and Lopeti Tupou.  

78.  In relation to the first and second appellants, Litania and 'Elikoni, it was 

common ground that for some period (not specified in the evidence) until April 
2019,118 the respondent had shared Litania's residence with others including 'Elikoni. 
As the respondent had left the residence some five months before the application 30  

was filed, the issue on this aspect of the appeal was squarely focussed on the meaning 

of the word "recently".  

 
118 Although according to the respondent's affidavit in reply, it occurred in 
February 2019. 



[2020] Tonga LR  Tupou  v  Lavulavu 283 

 

 

79.  It is unfortunate that the word was chosen in the drafting of this part of the 

Act. Its dictionary definition - having lately come into existence; of or relating to a 
time not long past; new, fresh - gives rise to the potential for subjective and relative 
interpretations. For instance, where parties have resided together for say 20 years, a 
separation of two years may be regarded as recent. On the other hand, where they 
have resided together for two years, separation of two months may be regarded as 

recent.  

80.  Mrs Fa'anunu submitted that the five-month period since the respondent 

had lived at Litaia's residence had not "severed the domestic relationship" having 
regard to the "way of living in Tonga, the culture, nature and importance of family 10  

and the intention of Parliament."  

81.  The submission was not supported by any evidence. The respondent's 
affidavits did not reveal how long the parties had lived together before the 

respondent (and her husband and daughter) left the house. Her initial affidavit did 
not even specify when he left relative to the date of the application. The Magistrate 
could not have known, by that affidavit alone, that some five months had elapsed 
before the application was made. There was no evidence that any aspect of the 
former domestic relationship was continuing or that it remained intact (i.e. had not 

been 'severed').  

82.  As it stood, there was no evidence before the Magistrate that the respondent 20  

and the first or second appellants had recently shared the same residence. Given the 
opaque nature of that part of the respondent's affidavit evidence, the question should 

have been asked. There is no indication in the material on appeal that it was.  

83.  Accordingly, there was no evidence before the Magistrate upon which he 
could have been satisfied on the balance of probabilities that the respondent was in 

a domestic relationship with Litania or 'Elikoni. On that basis alone, the application 

for an EPO should have been dismissed.  

84.  I should add that if the Magistrate had been informed that the parties had 
been separated for at least five months, then upon considering the nature of the 
complaints and lack of any evidence as to when they occurred or that there was any 30  

threat that they were continuing, he would also have been justified in concluding that 

the requisite relationship did not exist.  

Did either of the first or second appellants commit "domestic violence" towards the 

respondent?  



284 Tupou  v  Lavulavu [2020] Tonga LR 

 

 

85.  The meaning of the term "domestic violence" in the Act is found through a 

series of cascading elemental definitions.  

86.  Section 2 defines "domestic violence" as having the meaning set out in 

section 4, which in turn provides:  

4 Meaning of domestic violence  

For the purposes of this Act, a person (the "perpetrator") causes domestic violence 

to another person (the "victim") if-  

(a)  the perpetrator and the victim are in a domestic relationship; and  

(b)  beyond the reasonable expectations and acceptances of family and 
domestic life, an act or omission or threat thereof by the perpetrator –  10  

(i)  causes physical abuse, sexual abuse, or mental abuse to the victim 
or other person at risk; or  

(ii)  otherwise harms or endangers the health, safety or well-being of the 

victim or other person at risk.  

87.  For the reasons stated above, there was no evidence of the first element of 
a domestic relationship. However, if the respondent was considered to have been in 
a domestic relationship with the first and second appellants, the question then is 
whether either of them committed, or in the opinion of the Court was a risk to 

commit, domestic violence against the respondent.  

88.  The second element, being conduct "beyond the reasonable expectations 20  

and acceptances of family and domestic life", is presumably intended to present an 
objective test. For most cases, that may not prove difficult. However, for outlying 
cases on the fringes, the test is likely to draw on subjective value judgments of 
particular conduct which could see such conduct being assessed differently from one 

Magistrate to another. Thankfully, that issue did not arise on this appeal.  

89.  Moving then to the third element, here, the respondent contended that the 

'degrading rumours' constituted "mental abuse".  

90.  Section 2 defines "mental abuse" as including:  

… verbal abuse, emotional abuse and psychological abuse and means a 
pattern of degrading, humiliating, aggressive or intimidating conduct 30  

towards a victim, including –  
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(a)  repeated insults, ridicule or name calling;  

(b)  repeated threats to cause physical and emotional pain; or  
(c)  the repeated exhibition of obsessive possessiveness, domination or 

jealousy, which is such as to constitute a serious invasion of the 

victim's privacy, liberty, integrity or security.  

[emphasis added]  

91.  With the removal of Siniti and Lopeti and the theft rumour from further 

consideration for the reasons stated in the preceding section, the remaining rumours 
raised by the respondent in her original application were that she was having an affair 

and that her husband was not the father of her twins.  10  

92.  During submissions, Mrs Fa'anunu accepted that there was no evidence that 
any of the appellants had made any accusation to the effect that the respondent's 

husband was not the father of her twins.  

93.  That leaves the affair rumour. The only evidence of that on the EPO 

application was to be found in paragraph 3.3 of the respondent's first affidavit. The 
subsequent evidence, on the cancellation application, in the affidavits of Luseane 
and the respondent in reply went no higher than while the respondent was still living 
in Litania's home, Litania told Luseane on a number of occasions to watch out that 
the respondent did not 'rub up' on Luseane's husband and Lutini. As Mrs Fa'anunu 

accepted during submissions that was not evidence of the respondent having an 20  

affair. Moreover, there was no evidence that at any time after the respondent left 

Litania's house, Litania said anything of that kind to any person.  

94.  The only evidence specifically against 'Elikoni was to be found in 
paragraphs 6 to 10 of the respondent's reply affidavit where she deposed to, 
effectively, being told by one Sulieti Suli that 'Elikoni had made the affair accusation 

as well as telling Sulieta and others that the respondent's daughter had fallen pregnant 
to the respondent's husband but had suffered a miscarriage. That latter allegation was 
never part of the application for the EPO. In my view, if the learned Magistrate took 

it into account in refusing the cancellation application, he erred in doing so.  

95.  As against 'Elikoni then the only arguable evidence was that she had made 30  

the affair accusation to others because Sulieti told the respondent so.  

96.  This aspect of the case is a good example of the caution to be applied by 

Magistrate's in assessing evidence firstly, for admissibility and secondly, for weight. 
The respondent did not file any affidavit by Sulieta Suli. The statements as to what 
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she allegedly told the respondent were clearly hearsay and inadmissible. In fact, the 

statement in paragraph 3.3 of the respondent's first affidavit that "the Defendants 
have alleged ... ", without any attempt at even the most basic particularisation - who, 
when, where, how, etc - could well have amounted to impermissible hearsay on 
hearsay. There was no attempt to identify the source and grounds for any hearsay 
sought to be relied upon so as to gain the benefit of O.26 r.6(2). Even if this Court 
on rehearing did not apply the hearsay rule, the respondent's case would not be 

significantly improved, for without any of the usual particulars of what Sulieta 
allegedly told her, all her reply evidence amounts to is that Sulieta told her that 

'Elikoni uttered the affair rumour.  10  

97.  Therefore, at the time of the original application, had the Magistrate 
enquired into or been appraised of what was to be revealed by the later evidence, he 

would or should have identified that:  

(a)  there was no admissible evidence of anything said by 'Elikoni;  

(b)  it had been five months since the respondent left Litania's home;  
(c)  there was no evidence as to when the respondent had become aware 

of the 'affair' rumour;  
(d)  there was no evidence of any threatened repeat of the rumour; and  
(e)  the making of an order against 'Elikoni was neither necessary nor 

desirable.  20  

98.  A similar analysis applies in respect of Litania.  

99.  However, even if the Magistrate could have been satisfied on the evidence 
before him on the original application that Litania had told Luseane that the 
respondent was having an affair with Lutini (as opposed to the actual evidence about 
the respondent 'rubbing up' against him), there was no evidence that any such 

statements were made other than when the respondent was still living with Litania, 

some five months prior to the application being filed.  

100.  But even if that were not the case, could a complaint such as the 'affair 

rumour' constitute mental abuse for the purposes of the Act?  

101.  The word 'abuse' is not defined in the Act. Its ordinary dictionary definition 30  

includes, relevantly, language that condemns or vilifies usually unjustly, 

intemperately, and angrily. Therefore, if one assumes that a rumour that the 
respondent was having an affair, coupled with the respondent's evidence at 
paragraphs 3.2 and 4 of her first affidavit, could be regarded as verbal, emotional or 
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psychological abuse and even degrading or humiliating conduct, the next question 

is: did it meet the other elements of the definition of mental abuse in the Act?  

102.  The definition in s.2 calls for two other features, namely, that the abuse had 

to be:  

(a)  a pattern established by repeated conduct; and  

(b)  towards the victim.  

103.  As Mrs Fa'anunu accepted during oral submissions, there was no evidence 
in the respondent's first affidavit of any pattern or repetition of the affair rumour. 
Even in the subsequent affidavit material filed on the respondent's behalf, the only 
evidence which came close to establishing that requirement was Luseane's affidavit 10  

at paragraph 5.2 in which she deposed to "At times ... " when the respondent was 
talking with her husband and Lutini, Lutinia would call out and ask where the 
respondent was and then say to Luseane to be careful because the respondent might 

'rub up' on her husband and Lutini. Luseane did not depose to ever telling the 
respondent what Lutinia allegedly said about her and the respondent did not actually 
depose to hearing it from Luseane. The events only happened when the respondent 
was still living with Lutinia. No application was made at that time. There was no 
evidence that the accusations were made after the respondent left, nor at any time 
close to the filing of the application nor that Luntinia had threatened to repeat them. 

There was no evidence of any 'pattern' of conduct which could amount to mental 20  

abuse within the Act.  

104.  Further, while any derogatory comment allegedly made by Lutinia to 
Luseane was about the respondent, there was no evidence that any such statement 
was made by Lutinia towards the respondent. That begs an important question for 
the operation of the Act: how direct, in terms of proximity of space and time, must 

abuse be levelled at or inflicted on, a victim, to constitute mental abuse as defined?  

105.  Section 4 refers to an act, omission or threat causing, relevantly, mental 

abuse to the victim. That would suggest the abuse does not have to be communicated 
directly by the perpetrator to the victim for the provision does not prescribe how an 
act, omission or threat is carried out, but rather the result, namely causing the victim 30  

to suffer the relevant abuse.  

106.  But what if, as here, A makes a derogatory comment to B about X, but A 

tells B not to tell anyone including the victim? What if B goes and tells C, D and E, 
and one of them eventually relays the comment to X? In that circumstance, and 
putting aside any requirement for repetition, can it be said that A caused X to suffer 
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mental abuse? In that scenario, I think not, because A did not direct the comment to 

X, nor did he make it with any intention of X hearing about it. Although not specified 
in the relevant definition, intention must be implied. For example, if a husband 
accidentally bumps into his wife and she falls to the ground and sustains injury, the 
act caused injury, but it is not domestic violence for the purposes of the Act. But if 
he does it repeatedly, it is unlikely to be accidental and is likely to be intended, and 
therefore constitute domestic violence. In this regard, I respectfully agree with Niu 

Jin Fifita v Fifita [2019] TOSC 24 at [9].  

107.  There, Niu J held that the act of adultery itself was not domestic violence 

for the purposes of the Act. In my view, adultery must be regarded as "beyond the 10  

reasonable expectations and acceptances of family and domestic life". Therefore, if 
a husband repeatedly tells his wife about his adultery, using language which 
degrades, humiliates or insults her, and thereby causes her to suffer mental abuse 

(which includes emotional and psychological abuse), such conduct may constitute 

dome tic violence.  

108.  Returning to the issue of 'towards', contrast the example above with a 
situation where a recently estranged husband repeatedly tells his wife's friend to tell 
her that he is going to beat her the next time he sees her. Assume the friend tells the 
wife. In that circumstance, even though the husband has not made the threat directly 

to the wife, the manner in which he communicated it to the wife's friend with the 20  

explicit intention of the wife receiving the threat can clearly be said to be aggressive 

or intimidating conduct towards the victim. That was not the case here.  

109.  These questions of nuance call into focus the mainstay of Mr Edwards' 
submissions, namely, that if any of the appellants had made any of the accusations 
about the respondent of which the respondent complained, such comments may 

arguably be defamatory, but they are not domestic violence against which the Act 

was designed and intended to protect and prevent.  

110.  The partial overlap in subject matter is plain. Section 2 of the Defamation 
Act defines defamation of character as statements damaging the reputation of 
another or exposing that other to hatred, contempt or ridicule or causing him to be 30  

shunned. The repetition of defamatory matter also constitutes defamation of 

character.  

111.  Subject to clause 12 of the Constitution (accused not to be tried twice), s.29 

of the Act permits a respondent to be prosecuted under Part 6 as well as under other 
criminal laws if the facts disclose the commission of a separate criminal offence 
under those provisions. The examples given in the note to the section all involve 
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serious offences against the person as found within Part IX of the Criminal Offences 

Act.  

112.  Arguably, criminal proceedings for defamation could be taken for conduct 

which also constitutes domestic violence in the form of mental abuse. One obvious 
point of distinction is that the Act is concerned with people in a domestic relationship 
who, in the ordinary course, are unlikely to prosecute or sue each other for 
defamation. A further distinction lies in the fact that defamation involves statements 

made to others about a person, whereas mental abuse as contemplated by Act will 
usually involve statements to the person rather than to others. That does not preclude 
the possibility, in an unusual case, of statements made to others about a person being 10  

capable of causing the person mental abuse once he or she becomes aware of them. 
Subject to the other requirements of the Act (such as a domestic relationship and 
repetition), it is at that point that domestic violence in the form of mental abuse and 

defamation of character may intersect. Yet a further distinction in the two statutory 
regimes is to be found in the relief provided. Protection orders under the Act are 
designed to prevent domestic violence. Criminal sanctions and/or damages under the 

Defamation Act are designed to punish and/or compensate.  

Was it necessary or desirable to make the EPO?  

113.  For the reasons stated, I find that, on the proper interpretation of the Act, 

the respondent's original application and affidavit did not contain any or any 20  

sufficient evidence upon which the learned Magistrate could be satisfied of the 
requirements of s.12(1)(a) and (b) and/or s.13(2). In the absence of any "domestic 
relationship" or "domestic violence" in the form of mental abuse having been 
committed or threatened by any of the appellants, it was neither necessary nor 

desirable to make the EPO for the protection of the respondent.  

114.  As those requirements were not fulfilled, the discretion conferred by the 

Act to make an order was not enlivened.  

115.  Accordingly, the application for an EPO should have been dismissed.  

Was there good cause for cancelling the EPO?  

116.  As may be seen from some of the above commentary on the evidence 30  

adduced following the issuing of the EPO and during the appellants' application for 

cancellation of the order, none of the material filed for the respondent cured the 
defects in the decision to grant the EPO. That is because a number of the errors 
stemmed from an inaccurate interpretation and application of the critical statutory 
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and evidentiary requirements for the order by which the application was to be 

considered.  

117.  From my reading of the material, including the notes of the hearing of the 

cancellation application and the Magistrate's decision refusing it, it appeared that the 
growing volume of conflicting affidavit evidence may have proved too difficult to 
consider and resolve, and determine there and then. Perhaps if the learned Magistrate 
had reserved his decision in order to consider the matter in more detail, he would 

have realised that the order ought to have been cancelled. The opposite conclusion 
was probably also more attractive because of the relatively short period before the 

EPO expired.  10  

CONCLUSION  

118.  For the reasons stated above, I find that the Magistrate erred in granting the 
emergency protection order and in refusing the cancellation application. Further, by 

this rehearing, I find that:  

(a)  on the evidence presented below, and on this appeal, the Court could 

not be satisfied that the requirements of ss 12(1) and 13(2) of the Act 
had been met, because:  

(i)  there was no "domestic relationship" between the parties;  
(ii)  the conduct complained of by the respondent did not constitute 

"domestic violence" in the form of "mental abuse" as defined by the 20  

Act; and  
(iii)  it was neither necessary or desirable to make an order to protect the 

respondent; and  
(b)  therefore, the statutory discretion to make the EPO was not enlivened;  
(c)  further or alternatively, even if making the initial EPO was justified 

by the Act (which it was not), the subsequent affidavit evidence and 
submissions on the cancellation application provided good cause for 

cancelling the order pursuant to s.20.  

119.  Accordingly, pursuant to s.36(1) of the Act, I allow the appeal and order 
that the emergency protection order made by Magistrate Tuita against the appellants 30  

on 20 September 2019 be quashed (or, to use the language in s.36(1)(a): dismissed).  

Costs  

120.  Mrs Fa'anunu submitted that the appeal be dismissed without costs, 

principally because of the respondent's financial circumstances.  
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121.  Given this appeal concerned hitherto untested issues on the proper 

interpretation and application of the Act, I am minded ·to make no order as to costs.  

122.  However, as the appeal has been allowed, and Mr Edwards did not make 

any submissions on costs at the hearing, I will reserve liberty to apply within 14 days 

of the date hereof. 

 

 


