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Attorney General v Xi Yuan Qian

Court of Appeal
Whitten, President, Handley, Blanchard, White; JJ
AC 4/2019

6 September 2019
Statutory interpretation — when earlier Act is impliedly repealed
Criminal law — money laundering and customs laws — forfeit of cash

The Defendant was convicted of taking large amounts of cash overseas secreted on
his body, despite declaring he did not carry more than $10,000 as specified in the
Customs law. The question is whether the Crown can forfeit the cash under Money
Laundering legislation. The Money Laundering Act and its relation to the Customs
law was considered; the meaning of “recoverable cash” was considered, Court of
Appeal role under s. 17A to clarify a point of law was considered.

Held on Appeal

1. Just because later legislation deals with the same issues and establishes
separate crimes as earlier law does not mean that the earlier Act is impliedly
repealed — both provisions can apply unless in direct conflict, and Crown
may choose which law to apply.

2. The rule against general regulations being unable to amend or repeal
primary legislation was affirmed.

3. Unless a statute granting a right of appeal provides otherwise, appeals lie
against orders, not reasons.

Cases considered

Police v Felipe (CR132 of 2019)

Woolwich Building Society v Inland Revenue Commissioners
Federal Capital Commission v Laristan 42 CLR 582

Arbuthnot v CEO of the Department of Work [2008] NZLR 13 at 25

Statutes considered
Customs and Excise Management Act. Section 97
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Money Laundering Act, s. 17, 19, 19C,19G
Interpretation Act, s. 16

Counsel for Appellant: ~ Mr. T. ‘Aho
Counsel for Respondent  Mr. C. Edwards SC

Judgment of the court

[1] The Attorney-General purports to raise a question of law arising from
reasons for sentence given by Cato J on 10 May 2019.

[2] The respondent, Xi Yun Qian had pleaded guilty on 11 December 2018 to
a charge of failure to declare that he was carrying currency to a value of over
TOP$10,000 contrary to s 97 of the Customs and Excise Management Act. Section
97 provides:

“Failure to make declaration

Any person who fails to make declarations required under the Customs laws
commits an offence and shall be liable upon conviction to a fine not
exceeding $100,000 or to a term of imprisonment not exceeding ten years,
or both.”

[3] On 22 March 2019 the primary judge declined to set aside the plea of guilty
to the charge under s 97 of the Customs and Excise Management Act. The
respondent was convicted of that charge.

[4] The prosecution’s Summary of Facts in relation to the charge was that the
respondent is a businessman who resides in Longolongo. On 15 May 2018 he sought
to board a departing flight to Fiji. He had completed a passenger departure card on
which he declared that he was not carrying more than TOP$10,000 in cash, or its
equivalent in foreign currency. He told an Immigration Officer that he was not
carrying cash and then under further questioning, gradually revealed cash secreted
on his person in the following quantities:

NZD$9,490;
USD$54,275;

AUD$10,050;
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FJD$1,700; and
TOP$2,015.

[5] The respondent was charged with other offences, but those charges were
dismissed after the judge ruled that the respondent had no case to answer.

[6] For the offence against s 97 of the Customs and Excise Management Act
the respondent was sentenced on 10 May 2019 to a fine of TOP$15,000 to be paid
within 30 days, or six months’ imprisonment in default.

[7] The cash that the respondent had secreted in his clothes and about his
person was seized at the time of his arrest and detained under, or purportedly under,
ss 19C and 19D of the Money Laundering and Proceeds of Crime Act (“the Money
Laundering Act”). Those sections provide:

“19C  Seizure of Cash

(1) An authorised officer may seize any cash, if he has reasonable
grounds for suspecting that —

€)] it is recoverable cash;

(b) intended by any person for use in unlawful conduct; or

(c) it is undeclared cash intended for use in unlawful conduct.

(2) Any authorised officer may also seize cash part of which he has

reasonable grounds for suspecting that it is —

€)] recoverable cash;
(b) intended by any person for use in unlawful conduct; or
(© it is undeclared cash intended for use in unlawful conduct.

19D Detention of seized cash

1) While the authorised officer continues to have reasonable grounds
for his suspicion, or for the purposes of investigation, cash seized under
section 19C may be detained for a period of 72 hours.

(2) The period for which the cash or any part of it may be detained
may be extended by an order made by the Court, but the order may not
authorise the detention of any of the cash —
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(@  beyond the end of the period of 3 months beginning with the date of
the order; or

(b)  inthe case of any further order under this section, beyond the end of
the period of 2 years beginning with the date of the first order.

3) An application for an order under subsection (2) may be made by
the authorised officer, and the Court may make the order if satisfied, in
relation to any cash to be further detained, that either of the following
conditions is met —

(@) there are reasonable grounds for suspecting that the cash is
recoverable cash and that either —

0] its continued detention is justified while its source,
ownership, use or destination is further investigated or
consideration is given to bringing proceedings against any
person for an offence with which the cash is connected; or

(if)  proceedings against any person for an offence with which the
cash is connected have been started and have not been
concluded;

(b)  there are reasonable grounds for suspecting that the cash is intended
to be used in unlawful conduct and that either —

(i) its continued detention is justified while its intended use is
further investigated or consideration is given to bringing
proceedings against any person for an offence with which the
case is connected, or

(i)  proceedings against any person for an offence with which the
cash is connected have been started and have not been
concluded.

4) An application for an order under subsection (2) may also be made
in respect of any cash seized under section 19D, and the Court may make
the order if satisfied that —

(@)  the condition under subsection (3) is met in respect of part of the
cash; and
(b)  itis not reasonably practicable to detain only that part.

(5) An order under subsection (2) shall provide for notice to be given
to any persons affected by it.”
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[8]

In his reasons for sentence the primary judge stated that on 16 May 2018

an order had been obtained by the Crown under s 19D of the Money Laundering Act
ex parte, authorising the detention of the currency seized for three months from 16
May 2018. (Judgment [6]).

[9]

[10]

The primary judge stated (at [6]):

“He pleaded guilty to making a false declaration under section 97 of the
Customs and Excise Management Act, on the 11" December, 2018. Mr
Xiyun proceeded to trial on the remaining charges on the 18" March 2019.
Mr Edward[s], his new counsel, attempted to have his earlier plea on the
declaration charge under section 97 of the Customs and Excise
Management Act set aside and had argued the appropriate charge lay under
the Money Laundering legislation. In my judgement of the 22™ March
2019, I ruled that the plea could not be set aside, essentially because the
relevant provisions of the Customs and Excise Management Act applied to
a false declaration relating to the export of currency and earlier legislation
such as section 19(1) of the Money Laundering legislation and relevant
regulations had been impliedly repealed by section 97 of the Customs and
Excise Management Act, that is subsequent legislation.”

On the sentencing of the respondent an issue arose as to whether the cash

that had been seized had been forfeited to the Crown pursuant to s 19G of the Money
Laundering Act. Section 19G provides:

&]

“19G  Forfeiture

(1) While cash is detained under section 19D, an application for the
forfeiture of the whole or any part of it may be made to the Court by an
authorised Customs or Police officer.

(2) The Court may order the forfeiture of the cash or any part of it if
satisfied that the cash or part is —

(@) recoverable cash; or
(b) intended by any person for use in unlawful conduct.

3) In the case of recoverable cash which belongs to joint tenants, one
of whom is an exempted joint owner, the order may not apply to so much
of it as the Court thinks is attributable to the exempted joint owner’s share.
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4) Where an application for the forfeiture of any cash is made under
this section, the cash is to be seized (and may not be released under any
power conferred by this Act) until any proceedings in pursuance of the
application (including any proceedings on appeal) are concluded.

(5) Where cash has been seized under sections 19C and 19D and no
notice of appeal has been received by either the seizing authority or the
Court within the period of 30 days from the time of seizure, then the cash
will be automatically forfeited to the Crown.”

[11] The Crown contended that the cash seized had been forfeited to the Crown
pursuant to s 19G(5) because no notice of appeal had been received by either the
seizing authority or the Court within 30 days from the time of seizure (s 19G(5)).
The respondent contended to the contrary. He claimed to be entitled to the return of
the money.

[12] The primary judge stated that he considered it necessary to resolve this
issue prior to sentencing. Logically, if, as the Crown contended, the cash had been
forfeited to the Crown, then a lesser sentence would be warranted, whereas, if, as the
respondent contended, he was entitled to the return of the moneys, a more severe
sentence would be warranted.

[13] The primary judge concluded that the cash had not been forfeited to the
Crown. This consideration informed the sentence imposed.

[14] The primary judge’s reasons for concluding that the cash had not been
forfeited to the Crown were that the proceedings commenced by the Crown to detain
money under s 19D of the Money Laundering Act were misconceived and could not
lead to forfeiture under s 19G(5).

[15] Section 19 required a person leaving the Kingdom with cash amounting to
more than the prescribed sum to make a declaration in the prescribed form in the
Foreign Exchange Control Regulations.!  The Foreign Exchange Control
(Restriction On Removal Of Cash) Regulations provided:

“3 Removal of Restricted Cash

1. The regulations were repealed by s 33(2) of the Foreign Exchange Control Act
2018 assented to on 21 June 2018. The regulations were in force on 15 May 2018
when the offence occurred.
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(1) No person shall remove any restricted cash, except with the
written permission of the Governor.

(2) Any person who acts in contravention of subregulation (1)
commits an offence.”

[16] Regulation 4 provided:
“4 Declaration

1) Any person intending to travel out of the Kingdom shall complete
and sign a declaration in the form prescribed in the Schedule to confirm
whether he is removing any restricted cash or not.

)] Any person who makes a false declaration under subregulation (1)
commits an offence.”

[17] “Restricted cash” was defined to mean any cash exceeding the amount of
$10,000 pa’anga or cash in currency of any country or countries in any combination
that exceeds the value of $10,000 pa’anga.

[18] An “authorised officer” within the meaning of s 19C and 19D includes a
customs officer. The question whether a customs officer had reasonable grounds for
seizing the cash under s 19C would raise questions of fact that could not be
determined on the sentencing of the respondent. The first question would be whether
the customs officer had reasonable grounds for suspecting that the cash was
“recoverable cash”. There is no definition in the Money Laundering Act of the
phrase “recoverable cash”. In Police v Felipe (CR132 of 2019) Cato ACJ treated it
as equivalent to “proceeds of crime” (as defined). At least arguably it is cash which
is proceeds of crime or tainted properly (as defined) recoverable under another
provision of the Money Laundering Act. A question would also arise whether the
officer had reasonable grounds to suspect that the cash was intended by any person
for use in unlawful conduct. Under s 19C(1)(c) the question would be whether the
customs officer had reasonable grounds to suspect that the cash was undeclared cash
intended for use in unlawful conduct.

[19] Prima facie, those questions could not be resolved without a hearing in
which the customs officer in question would be expected to give evidence. Section
s19D(1) makes it clear that the authorised officer must not only have reasonable
grounds to suspect but must have a suspicion of any of the matters in ss19B and 19C.
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The lawfulness of the detention of the cash and hence the application of the
automatic forfeiture provision in s 19G(5) would in turn depend upon such evidence.

[20] The respondent was charged with an offence against s17(1)(a) and (b)(ii)
of the Money Laundering Act. The primary judge found that there was no case to
answer on the charge of money laundering. Mr Edwards SC, who appeared for the
respondent, submitted that this meant that the cash could not be seized, detained and
forfeited under ss19C, 19D and 19F. That does not follow. If the customs officer
suspected with reasonable cause that the undeclared cash was intended for use in
unlawful conduct then it could be forfeited. But no conclusion could be reached
about that in the sentence hearing.

[21] The primary judge considered that he could determine that the cash had not
been forfeited to the Crown pursuant to s 19G(5) because the relevant provisions of
the Money Laundering Act had been impliedly repealed. The primary judge said:

“[13]  Closer consideration of the Money Laundering legislation further
revealed that section 19 which governed cash declarations relating to the
import or export of currency was dependent on declarations being made to
an authorised officer in the prescribed form in the Foreign Exchange
Control Regulations. | have reviewed this legislation and observe that the
Foreign Exchange Control (Restriction on Removal of Cash) regulations
contain a passenger declaration in the schedule that restricts the removal of
$10,000 pa’anga or equivalent cash in other currency without the written
[permission] of the Governor of the Reserve Bank. The form also expressly
stated that the possible consequence of a false declaration is forfeiture of
the cash. The regulation provided that there could be an appeal to the
Minister of Finance against forfeiture. These procedures had their origin in
regulation 4. They were intended to advise the offender of the
consequences of seizure and the procedure for seeking to avoid forfeiture.
In my view, contained in regulation 4 was a specific or discrete procedure
intended to govern false declarations as to excess cash intended for export
or import under the Money Laundering legislation as opposed to other
procedures in the Act governing the confiscation or the seizure of tainted
property or tainted cash recovered in other circumstances. A similar
procedure was embodied, | note, in the Cabinet (Restriction on Removal of
Cash from the Kingdom) Order made pursuant to Regulation 3 of the
Emergency Powers (Maintenance of Public Order) Regulations 2006 which
came into effect after the riots on the 22" November, 2006.
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[14] As | have said, a false declaration as to currency is now an offence
under the Customs and Excise Management Act which impliedly repealed
the provisions of the Money Laundering Act as to false cash declarations
and also subordinate legislation being the Foreign Exchange Control
(Removal of Cash) Regulations, which set down the statutory procedure for
the seizure of cash that was the subject of a false declaration under the
Money Laundering Act. Under the Customs and Excise Management Act,
there is a statutory procedure also laid down for forfeiture and the seizure
of goods or, in this case, currency that has not been declared and intended
to be exported. The statutory definition of goods includes currency.

[15] Section 107 provides that the Chief Executive Officer shall have
the power inter alia to order that goods which are required by this Act to be
dealt with in a particular way and are dealt with contrary to that
authorisation shall be liable for forfeiture. In my view, cash which is
intended to be exported in excess of $10,000 is required to be declared
under sections 22 and 97 of the Act and has not been declared contrary to
the Act is liable for forfeiture under an order made under section 108(d).
Under section 109, goods liable to forfeiture may be seized by a Customs
Officer, any police officer, or His Majesty’s Armed Forces Officer who
shall as soon as practicable provide details of the seizure to the Minister.
The seizure notice must be provided to the owner within 14 days of seizure,
and the seized goods must under section 111 be secured by a Customs
officer in the Crown’s warehouse. Section 112 provides the statutory
procedure for the owner of the seized goods to apply for their return and
the Minister has the power to do so if he has been provided reasonable
grounds for doing so and other conditions are met.

[16] These seizure and disposal provisions do not involve the Courts
unlike the provisions of the Money Laundering legislation that do. The
orders obtained from this Court were in retrospect obtained under a
misapprehension of the relevant power to seize and forfeit undeclared
currency.  Following Woolwich Building Society v Inland Revenue
Commissioners, Mr Xiyun is entitled to have restitution of the cash seized
by police and claimed to be now [forfeited] to the Crown under section 19
G (5) of the Money Laundering Act. Mr Aho, during the course of
argument, stated that the statutory procedure could not have [been] invoked
because there had been no Order for forfeiture of undeclared cash made by
the Chief Executive officer under section 109 of the Customs and Excise
Management Act.”
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[22] His Honor added that the appropriate procedure for seizure and forfeiture
was contained in Part 13 of the Customs and Excise Management Act.

[23] The crux of the primary judge’s reasoning is that a combination of the
exercise of the Minister’s power under s 45 of the Customs and Excise Management
Act to make orders prohibiting or restricting exportation of goods from the Kingdom,
r 75(a) of the Customs and Excise Management Regulations 2008 and s 97 of the
Customs and Excise Management Act impliedly repealed ss 19-19G of the Money
Laundering Act and the Foreign Exchange Control (Removal of Cash) Regulations,
insofar as they concerned the offence of making a false declaration as to currency.

[24] Those provisions of the Money Laundering Act were inserted by Act 32 of
2010 (the Money Laundering and Proceeds of Crime (Amendment) Act 2010).

[25] Section 97 of the Customs and Excise Management Act was introduced by
the Customs and Excise Management Act 2007 that commenced on 1 February 2008.

[26] Regulation 75(a) of the Customs and Excise Management Regulations 2008
provides:

“75 Declaration of restricted and prohibited goods

A passenger or crew member entering or leaving the Kingdom shall declare
to the Customs officer whether that person has in their possession concealed
or not on their person or in accompanied or unaccompanied baggage any -

@ prohibited or restricted imports or exports.”

[27] Section 45 of the Customs and Excise Management Act provides that the
Minister may, with the approval of Cabinet by Order, prohibit or restrict the
importation or exportation of goods into or from the Kingdom.

[28] On 5 June 2012 the Chief Commissioner of Revenue,? with the approval of
Cabinet made the Customs and Excise Management (Amendment) Order 2012 that
prohibited the export of cash exceeding $10,000 pa’anga, whether in local or foreign
currencies.

2 No issue was raised concerning the Commissioner’s right to exercise the
Minister’s power to make the order.
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[29] Hence, both s 97 of the Customs and Excise Management Act and s 19 of
the Money Laundering Act required the respondent to declare the cash he was
carrying on his person, but provided different penalties for contravention of those
provisions.

[30] The primary judge’s reasoning is more fully contained in his judgment of
22 March 2019 refusing to set aside the respondent’s plea of guilty to the charge
under s 97. On the respondent’s application to withdraw his plea of guilty the
respondent argued that he could only be charged with the offence against s 19 of the
Money Laundering Act. The judge rejected that submission for the following
reasons:

“[19] The Customs and Excise Management Act does not expressly
repeal the relevant provisions of the Money Laundering Act relating to false
declaration under section 19. The issue for me to resolve is what effect in
law did the Customs and Excise Management Order of 2012 have on
section 19 of the Money Laundering Act and the Foreign Exchange Control
(Restriction on Removal of Cash) Regulations? Section 17 [sic] of the Acts
Interpretation Act provides;

‘Whenever any Act is passed which contains provisions
irreconcilable with but does not expressly repeal an existing Act,
then the provisions in such existing Act which are irreconcilable
with the provisions of the New Act shall be held to be impliedly
repealed.’

In my view sensibly, the Minister in 2012 decided it was appropriate to
consolidate the export of money or currency under the umbrella of the
Customs and Excise Management Act where one declaration form on
departure could be used to accommaodate restricted currency as well as other
restricted goods, and provide the same penalty for a currency violation as a
false declaration relating to other restricted goods. Mr Aho was not able to
provide me with information as to whether there had been prosecutions up
to that date under section 19 of the Money Laundering Act for restricted
currency false declarations. By that stage, it would seem the question of
penalty had been complicated by the higher penalties that were provided in
the Foreign Exchange Control (Restriction on Removal of Cash)
Regulations which may have led to legal issues at least concerning penalty
had there been efforts made to prosecute under section 19 of the Money
Laundering Act. | consider in doing so the Minister, in the subordinate
legislation, he promulgated as Customs and Excise Management Order
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[31]

2012 under the Customs and Excise Management Act had intended to
rationalise the law and penalties relating to false declaration of restricted
amount of currency. In so doing, he must have intended to have repealed
the operation of section 19 of the Money Laundering Act which provided a
lesser penalty and also the operation and penalties contained in the Foreign
Exchange Control (Restriction on Removal of Cash) Regulations in so far
as they dealt with false declarations relating to restricted currency were
impliedly repealed under section 17[sic] of the Interpretation Act.

[20] For these reasons, | rule that the prosecution were entitled to
proceed as they did to prosecute the accused under section 97 of the
Customs and Excise Management Act and, this being so, there is no reason
to set aside the guilty plea on count one. The accused is duly convicted of
failure to declare he was carrying currency over TOP 10,000 contrary to
section 97 of the Customs and Excise Management Act and he awaits to be
sentenced.”

The Customs and Excise Management Act does not contain a Henry VIII

clause authorising the making of regulations or statutory instruments that can amend
or repeal legislation. Section 129 provides that the Minister may, within the consent
of Cabinet make regulations required for the administration of the Act. Section s 10
of the Interpretation Act relevantly provides:

[32]

“10 Power to make regulations

When in any Act which is now or may hereafter be in force power is given
to any authority to make rules or regulations, the following provisions shall,
unless in any case the contrary is expressly provided or by necessary
implication appears to be intended, have effect with reference to the making
and operation of the rules and regulations —

(© any rule or regulation may at any time be altered or rescinded by
the same authority and in the same manner by and in which it was made;

(d) no rule or regulation shall be inconsistent with the provisions of
any Act;...”

Section 10 (1) (d) embodies a well-established principle of statutory

interpretation that a general power to make regulations will not authorise the making
of regulations that are inconsistent with a law made by Parliament (Federal Capital
Commission v Laristan Building and Investment Co Pty Ltd (1929) 42 CLR 582 at
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588; De L v Director — General, NSW Department of Community Services (No.2)
(1997) 190 CLR 207 at 212).

[33] Section 16 of the Interpretation Act provides:
“16 Repeal by implication

Whenever any Act is passed which contains provisions irreconcilable with
but does not expressly repeal an existing Act, then the provisions in such
existing Act which are irreconcilable with the provisions of the new Act
shall be held to be impliedly repealed.”

[34] The judge quoted this provision at [19] of his first judgment as set out above
at [0].

[35] An “Act” is defined to include a regulation or other statutory instrument
unless a contrary intention appears (Interpretation Act, s 2). In the absence of
express or necessarily implied authority to the contrary a regulation or statutory
instrument cannot impliedly repeal an Act of the King and Legislative Assembly
made under s 56 of the Constitution.

[36] A later Act may impliedly repeal an earlier inconsistent Act but this is
comparatively rare. It must be clear that the later Act is not capable of a sensible
operation if the earlier Act stands, or that it is intended to cover the whole subject of
the earlier Act (Leeming, Resolving Conflicts of Laws, Federation Press para. 3.7).

[37] A regulation may impliedly repeal an earlier inconsistent regulation, unless
to do so would be inconsistent with the provisions of an Act. The Ministerial Order
of 5 June 2012, which expanded the scope of r 75(a) of the Customs and Excise
Management Regulations 2008 and hence the scope of s 97 of the Customs and
Excise Management Act, could not impliedly repeal ss 19-19G of the Money
Laundering Act (Re Davis; Ex parte Davis (1872) LR 7 Ch App 526 at 529; Oliver
Jones, Bennion on Statutory Interpretation (6™ ed, 2013 LexisNexis Butterworths)
at 216-218; Interpretation Act, s 10(d)).

[38] The fact that there are alternative forfeiture provisions does not mean that
the forfeiture provisions under the Money Laundering Act were impliedly repealed,
even if the Customs and Excise Management Act forfeiture provisions were to be
treated as later in time (which they were not for the reasons previously given).
Section 108(d) upon which the primary judge relied provides that:
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“The Chief Executive Officer shall have the power to order that the
following goods shall be liable to forfeiture —

...(d) Goods which are required by this Act to be dealt with in a
particular way and are dealt with contrary to that authorisation.”

[39] It may be accepted that cash are goods within the meaning of s 107. Section
2 defines “goods” so as to include tangible personal property. Because s 45 of the
Customs and Excise Management Act provides that the Minister may, with the
approval of Cabinet by Order prohibit or restrict the importation or exportation of
goods into or from the Kingdom and the Order was made prohibiting the export of
cash to the value of more than $10,000 pa’anga, the attempt to carry the cash out of
the Kingdom was a dealing with the cash contrary to the Act. It was not on that
account a dealing with the goods contrary to an authorisation provided by the Act.
Even if it were, the availability of alternative forfeiture procedures does not indicate
an intention that one would cover the field to the exclusion of the other so as to bring
about any implied repeal.

[40] Regulation 5 of the Foreign Exchange Control (Restriction on Removal of
Cash) Regulation also confers a power of forfeiture of restricted cash (cash of any
currency exceeding $10,000 pa’anga: see para. [17] above). Regulation 5(1) required
a Customs officer to temporarily hold a person who made a false declaration.
Regulation 5(2)(b) required a Customs officer to seize and confiscate the restricted
cash. Regulation 5(2)(d) required the Customs Officer to give the person a receipt
and a notice that he may apply in writing to the Minister for the return of the
restricted cash. The restricted cash may be forfeited to the Crown unless the person
who had the cash satisfies the Minister in writing within 4 weeks that it is in the
interests of fairness and justness that some or all of the cash should be returned (Reg.

5(3)).

[41] The Crown did not invoke this power of forfeiture. Again, this alternative
forfeiture procedure did not preclude the Crown’s having recourse to ss. 19C — 19G
of the Money Laundering Act.

42 The Crown submitted that the “appeal” (so-called) raised three issues:

does ‘forfeiture of property’ fall within the ambit of the Attorney—General’s
authority outlined in clause 31A of the constitution;

is the Attorney—General expressly barred from exercising her constitutional
powers to deal with undeclared cash by the forfeiture procedure in Part
13 of the Customs and Excise Management Act; and
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is legitimate cash immune from automatic forfeiture under s. 19G(5) of the
Money Laundering Act.

[43] The first issue does not arise. The Crown’s submissions did not address the
primary judge’s reasoning. On the primary judge’s reasoning there were not
alternative available procedures for forfeiture: one by order of the Court or the
automatic operation of the statute under s.19 of the Money Laundering Act; the other
by order of the Chief Executive Officer under s.108 of the Customs and Excise
Management Act.

[44] As to the second issue, for the reasons above we agree with the Crown’s
submissions that the forfeiture provisions of the Customs and Excise Management
Act do not preclude recourse to the forfeiture provisions of the Money Laundering
Act.

[45] So far as appears from the Appeal Book the third issue was not raised before
the primary judge. It was not dealt with by the primary judge because his reasons
proceeded on different grounds.

[46] It is clear from the terms of ss 19B and 19C that merely failing to declare
cash which is not less than the prescribed minimum does not mean that the cash is
recoverable cash. (s.19B (2)). It is also clear that the power to seize, detain and apply
for forfeiture of cash under ss 19C, 19D and 19G applies only to cash referred to in
s.19C. That includes undeclared cash intended for use in unlawful conduct. It is not
clear what the Crown means by “legitimate cash”, but if it means cash not falling
within s.19C then the answer to the issue posed would be that if there was no power
to seize the cash under s.19C, there was no power to detain it under s.19D and no
occasion for it to forfeited under S.19G.

[47] Notwithstanding the comments in the foregoing paragraphs, the first
question is what jurisdiction does this Court have to entertain the Crown’s
application? The Attorney-General does not seek leave pursuant to s 17B of the
Court of Appeal Act to appeal against the sentence pronounced by the Supreme Court
on the ground that the sentence was too severe. Instead, the Crown’s notice of appeal
relies upon s 17A of the Court of Appeal Act. That section provides:

“17A  Point of law stated by the judge
In addition to his power to do so under section 3 a judge of the Supreme

Court before whom any person is tried and convicted on indictment may
submit any question of law arising at or in reference to such trial or
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conviction to the Court of Appeal for determination, and such submission
shall be dealt with as if it were an appeal under section 16.”

[48] Contrary to the purported “Notice of Appeal on a Point of Law” filed by
the Crown, the primary judge did not submit a question of law for determination by
this Court. Rather, the primary judge decided a question of law in the course of
sentencing the respondent.

[49] Nor could a submission of the question of law be dealt with as if it were an
appeal under s 16. Section 16 provides a right of appeal, either as of right or with
leave, to a person convicted on a trial before the Supreme Court. The respondent
does not seek to appeal from his conviction. He pleaded guilty and he does not appeal
from the primary judge’s refusal to allow him to withdraw that plea.

[50] In her written submissions the Attorney-General asked the Court to vary
the primary judge’s “sentencing ruling” pursuant to s.19 of the Court of Appeal Act.
Section 19 deals with a different subject matter. It is irrelevant.

[51] In oral submissions, Mr Aho for the Attorney contended that the Attorney
could appeal against part of the primary judge’s sentencing decision, namely his
finding that the cash had not been validly forfeited. But the Attorney-General sought
no variation of the sentence pronounced by the Supreme Court (Court of Appeal Act
s.17B). Save perhaps in very exceptional circumstances (Arbuthnot v Chief
Executive of the Department of Work and Income [2008] NZLR 13 at 25 [25], unless
a statute granting a right of appeal provides otherwise, appeals lie against orders, not
reasons (Commonwealth of Australia v Bank of New South Wales [1950] A.C 235 at
294).

[52] We have thought it right to address the issues sought to be raised by the
Crown lest it be thought that the judgment below allows the Executive by regulation
or statutory instrument to amend or repeal enactments of the King and Legislative
Assembly without clear statutory authority. That would be inimical to the rule of
law and prima facie contrary to s 56 of the Constitution. Nonetheless, this Court
does not have jurisdiction to entertain the point sought to be raised by the Crown.
The issue could be raised in civil proceedings, either by the Crown’s seeking a
declaration that the cash had been validly forfeited or by the respondent’s seeking
its return. The questions referred to at [0]-[20] and [46] would then arise. If the
Crown now accepts that the cash seized was “legitimate” and does not fall within
5.19C then no such proceedings should be necessary.
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[53] In such proceedings a question might also arise as to whether it is open to
the Crown to contend that the cash was validly forfeited when the respondent
received a presumably more severe sentence than he would otherwise have received
had the primary judge not concluded that the respondent was entitled to the return of
the cash.

[54] No issue estoppel would arise because whether the cash was validly
forfeited to the Crown was not a legally indispensable issue that needed to be decided
to determine the sentence (Blair v Curran (1939) 62 CLR 464 at 532 (Dixon J), even
if issue estoppel could reasonably be applied in criminal law (R v Davis [1982] 1
NZLR 584 at 589). Nor did the primary judge decide facts so as arguably to attract
s 99 of the Evidence Act.

[55] Nonetheless, there may be an issue as to whether it would be an abuse of
process for the Crown to seek to relitigate the issue decided by the primary judge
upon sentencing the respondent when there was no appeal against the severity of
sentence (Hunter v Chief Constable of the West Midlands Police [1982] AC 529;
Bryant v Collector of Customs [1984] 1 NZLR 280; Rogers v The Queen (1994) 181
CLR 251).

[56] It is not appropriate that this Court express any view about these potential
issues.

[57] The purported appeal under s 17A of the Court of Appeal Act is incompetent
and must be dismissed.
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Rex v Siosaia Hausia

Court of Appeal
Whitten, President, Handley, Blanchard, White; JJ
AC 6/2019

6 September 2019

Criminal law — a criminal court has no role in deciding disputed
ownership, but may need to establish ownership to decide if theft
is possible

Practice and Procedure - standing of Crown to get clarification of
law on appeal

Costs — costs against Crown in a criminal matter; aspects of costs on
appeal considered

A seller agreed to sell kava plants to a buyer, for $2,000 plus a cow when needed,
but after 3 years just half of the price was paid (plus an inferior cow) and the seller
purported to cancel the deal, return the money paid and resell for a much higher
amount (ultimately worth $31,000). The buyer entered the seller’s land, tore up the
plants and removed them; the kava was found and the buyer was charged with
stealing. The buyer was acquitted in the Magistrates Court and the Supreme Court
on appeal, principally because of the finding that the buyer honestly believed the
kava to be his. The Crown appealed, to get certainty in the law on the powers of
the courts to decide ownership in a criminal court.

The Supreme Court Judge decided that the criminal court had no role in deciding
disputed ownership, which was for a civil action to decide. The Supreme Court
ordered that the sale proceeds should go to the buyer pending a civil court
determining ownership.

HELD

1. The Magistrate had no power to determine ownership of the kava because,
inter alia, the value was beyond the Court’s jurisdiction. The Judge was
correct to order the return of the proceeds to the Respondent and await the
civil action and the resolution there of the many complicated civil contract
issues between the parties. The Crown’s application for leave to appeal was
thus refused.
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2. There are times when the criminal court must of necessity be required to
consider civil law concepts in the course of determining the elements of the
offence/s before it in criminal cases.

3. Costs ordered against the Crown on the criminal appeal were justified but
since no sum for costs was included in the order, the case was remitted back
to the Judge for the assessment of costs that could be re-ordered.

Cases considered

Rex v Tonga [2000] Tonga LR 40
Fukofuka v Peacock [2001] Tonga LR 86

Statutes considered

Criminal Offence Act ss 51, 192,
Magistrates Court Act s. 74

Counsel for Appellant: ~ Mrs. L. Folaumoetu’i SC
Counsel for Respondent  Mr. D. Corbett

JUDGMENT OF THE COURT
Background

[1] The facts as found in the Magistrates Court which have given rise to this
application were as follows. In or about 2013, the Respondent to this appeal entered
into an agreement with Taniela Fotukava (Taniela) to purchase a quantity of kava
Taniela was then growing. The agreed purchase price was $2,000 plus a young cow
to be kept and supplied upon the passing of Taniela’s father.

[2] By late 2016, the Respondent had only paid $1,000 of the purchase price
and had substituted what was said to have been agreed as being “a young black male
cow” with a “young female reddish cow”.

[3] At some point prior to September 2016, Taniela told the Respondent that
he was cancelling the agreement because the balance of the price had not been paid.
The Respondent did not accept Taniela’s ‘cancellation’ of their agreement.

[4] In September 2016, Taniela entered into a new agreement with Kesomi
Siakumi (Kesomi) to sell the kava, the subject of the earlier agreement between
Taniela and the Respondent, for $18,000.
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[5] Thereafter, Kesomi’s uncle approached the Respondent seeking to return
the $1,000 he had paid Taniela, but the Respondent did not accept it.

[6] In October/November 2016, the Respondent uprooted 100 kava plants the
subject of his agreement with Taniela. On 12 December 2016, he uprooted another
236 plants. By that time, Kesomi had sought and obtained a search warrant from the
Magistrates Court in relation to kava taken by the Respondent. The warrant was
executed by police and the Respondent was charged with theft of the 236 plants and
unlicensed possession of a firearm. Kesomi went on to uproot and take the rest of
the plants.

[7] Kesomi then commenced a civil action in the Magistrates Court against the
Respondent in relation to the 100 plants taken by the Respondent, and the
Respondent commenced (or proposes to commence) a civil action against Kesomi
in respect of the plants taken by him referred to in paragraph 0 above.

[8] The 236 plants were sold and the net proceeds of sale, some $31,185, were
paid into court.

[9] The particulars of the theft count were, relevantly, that the Respondent:

“did dishonestly take without any colour of right to 236 kava plants
... with intent to deprive (Kesomi) permanently of those kava plants,
and also to convert those plants for the use of others without the
consent of” Kesomi.

[10] The particulars did not specify, as described in s.143 of the Criminal
Offences Act whether Kesomi was the owner of the plants or whether he possessed
any lawful interest in them.

Decision of the Magistrate

[11] On 11 December 2018, after hearing evidence from the parties thus far
mentioned as well as the Respondent’s wife, Principal Magistrate Mafi acquitted the
Respondent of the theft charge, on the basis that:

“... it was possible that the accused believed at the time when he
uprooted the 236 kava plants, that he had [sic] right to do so.”

[12] The Magistrate went further. In his reasons for decision, he made the
following findings, relevantly and in summary, that:
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(@)  there was an implied term of the agreement between Taniela and the
Respondent that the balance of the cash price was to be paid within a
reasonable time;

(b)  areasonable time, in the circumstances, was within a year or two;

(c) by not paying the full purchase price within that reasonable time, the
Respondent breached the agreement;

(d) the agreement came to an end when Taniela approached the
Respondent asking that it be cancelled;

(e) therefore, the 236 larger kava plants were ‘sold freely” to Kesomi;

j)] the 71 smaller plants were also validly sold by Taniela to Kesomi
because the Respondent and his wife breached that agreement by
substituting the smaller female cow for the larger one agreed, which
Taniela did not accept; and

(o) therefore, the proceeds of the sale of the plants belonged to Kesomi.

[13] He convicted the Respondent of the firearm charge, adjourned the matter to
15 January 2019 for sentencing and directed any submissions to be filed before that
date.

[14] It appears the parties returned before the Magistrate on 5 February 2019 for
sentencing on the firearms offence, at which time the Magistrate asked the Crown to
facilitate discussions between the Respondent and Kesomi with a view to settling all
their claims concerning ownership of the kava. A further settlement meeting took
place on 22 February 2019. Both were unsuccessful.

[15] In his written decision and orders dated 3 April 2019, the Magistrate
recorded that since his original determination, the parties had been given opportunity
to file submissions regarding ‘the civil matter, that is regarding the kava crop that
the trial was on’. As no settlement had been achieved, the Magistrate recorded that
the kava in dispute from plots A and C were the subject of either extant or proposed
civil claims between the Respondent and Kesomi. However, he then stated that the
kava in plot A belonged to Kesomi, but as it was not part of the charges at trial, he
made no decision about it. Similarly, as the kava from plot C was not included in the
charges, and no money from that crop was deposited into court, he made no decision
about that. Finally, he confirmed his finding at trial in respect of the kava from plot
B, on which the Respondent was charged, where he ‘found in favour of Kesomi’,
and ordered the proceeds of $31,185 to be paid out of court to Kesomi.

Appeal to the Supreme Court
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[16] On 4 March 2019, the Respondent applied to the Supreme Court for leave
to appeal out of time against the Magistrate’s decision ordering the proceeds of the
kava to be paid to Kesomi.

[17] On 2 August 2019, Justice Niu ruled on the application but also dealt with
the substantive appeal instanter. He allowed both.

[18] At [7], the judge held:

“Where there is a claim by the accused in a criminal trial that he in
fact is the owner of the thing alleged to have been stolen by him, and
the complainant denies and disputes that claim, the criminal court has
no jurisdiction to decide who the true owner of the thing is. Only a
civil court with the jurisdiction to decide the same can decide it. The
criminal court trying the person charged with theft of the thing has no
need to decide who the owner of the thing is if the ownership is
disputed between the complainant and the accused. In fact it has no
authority to decide it. What it has authority to decide is whether or not
the accused committed this offence with which he is being charged.
All it needs to decide is whether or not at the time the accused took
the thing he dishonestly took it without any colour of right in the thing
with intent to deprive the owner of it or to deprive any other person
who has an interest in it. If it finds that the accused took the thing
whilst honestly thinking that he had a right to it, it must acquit the
accused, and it must order the return of the thing to him. It must do
that because he had the right to have it in his possession and it was
wrong for the police to have taken it from him under the warrant issued
by the Court. In the present case, the complainant ought to have sought
a court order from the Supreme Court in its civil jurisdiction for the
seizure and removal of the kava from the accused so that that Court,
which has the jurisdiction to decide ownership of goods of value of
over $10,000, can properly decide the correct owner of the kava.”

[E]

[19] His Honour went on to observe that pursuant to s.192 of the Criminal
Offence Act, whenever a person is convicted of stealing or otherwise criminally
obtaining any property, the Court may order the property to be delivered to the
person who from the evidence appears to the court to be entitled thereto. He observed
that as the Respondent had been acquitted, 5.192 did not empower the Magistrate to
make the subject order.
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[20] The judge also observed the difference between the criminal and civil
standards of proof, and, importantly, that the value of the kava exceeded the
monetary limit of the Magistrates Court’s civil jurisdiction.

[21] At [13], the judge noted, again importantly, that the issue of ownership
between the Respondent and Kesomi was not clear and needed to be decided by the
civil court. That issue included whether or not ownership of the kava remained with
Taniela when he purported to sell to Kesomi, for if not, Taniela would be confined
to a damages claim against the Respondent for breach of their original agreement.
We infer that His Honour meant, but did not expressly state, that in that event, the
subsequent sale from Taniela to Kesomi would be unenforceable for Taniela’s want
of title.

[22] Finally, the judge referred to s.51(3) of the Magistrates Court Act, which
requires every Magistrate to carefully preserve any item seized under a search
warrant, and if no person is convicted, to order the article to be restored to the person
from whom it was taken by virtue of the search warrant, provided that no such order
of restoration shall be made if the possession of the article is an offence according
to any law for the time being in force.

[23] Accordingly, the judge set aside the Magistrate’s order and ordered that the
proceeds with interest be paid to the Respondent, and that the Crown pay the
Respondent’s costs of that appeal.

This appeal

[24] On 16 August 2019, the Crown filed a Notice of Appeal to this court
seeking that the orders of Niu J be quashed and the proceeds be returned to Kesomi;
alternatively, that they be retained in court pending any order from the ‘appropriate
Court on ownership’. It also appeals against the costs order below.

[25] The grounds of appeal may be summarised as:

(@  the judge erred because the Magistrate made a finding of fact that the
Respondent had no right to the kava or its proceeds, and the judge did
not find otherwise;

(b)  ‘naturally’, the proceeds should therefore be returned to Kesomi, and
it would then be a matter for the Respondent to make a civil claim;

(c) alternatively, as there was a dispute over ownership, the funds should
be retained in court pending an order from the appropriate court on
ownership; and



[E]

24 Rex v Siosaia Hausia [2019] Tonga LR

(d) there was no legal basis or proper adjudication by the judge for the
costs order against the Crown.

[26] On 20 August 2019, Acting President Cato stayed the judge’s orders
pending determination of this appeal.

Crown’s standing

[27] Section 91(1) of the Constitution permits appeals to this court by any party
to proceedings in the Supreme or Land Courts ‘who is aggrieved’ by a decision
thereof, subject to the provisions of any Act of the Legislative Assembly. Section 74
of the Magistrates Court Act grants, in every civil and criminal case, a right to any
party to appeal to the Supreme Court from the judgment, sentence or order of a
Magistrate; and a further right to any party to such appeal to appeal on a point of law
to the Court of Appeal with the leave of the Supreme Court or the Court of Appeal.
Subject to identification of a relevant point of law and the granting of leave to appeal
that point, the Crown has standing to bring this appeal.

[28] However, it was not entirely clear to us, save for the issue of costs below,
what interest the Crown had in bringing this appeal or how it is aggrieved by the
decision below to alter the recipient of the proceeds of sale of kava, the ownership
of which is disputed on the bases of not uncomplicated issues of contract law. The
remaining disputes between the Respondent and Kesomi (and possibly Taniela) are
now very much civil law matters.

[29] When asked, Mrs Folaumoetu’i SC conceded that this appeal, whilst
originating from a criminal proceeding, concerned essentially a civil dispute between
the Respondent and the Complainant. The involvement of the prosecution in the
Magistrate Court proceedings in seeking to facilitate settlement discussions between
the Respondent and the Complainant, and the Crown bringing this appeal makes this
an unusual case. It could perhaps be said that the Crown has an interest in the context
of its prosecution of criminal matters concerning theft of property to have clarified
the extent to which, if at all, criminal courts ought venture in determining disputed
ownership claims which are enmeshed in and governed by issues of contract law.
More specifically to this case, Mrs Folaumoetu’i SC did contend that the Crown had
an interest in the judge’s interpretation and application of s.51(3).

Crown’s submissions

[30] The Crown submitted that in considering the various elements of the theft
charge, the Magistrate was required to determine ownership or whether the property
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belonged to the alleged victim or the Defendant, and that in doing so, he applied
principles of contract law. It submits that the Magistrate believed beyond reasonable
doubt that the Respondent breached its agreement with Taniela, as a result of which,
Taniela was free to sell the kava to Kesomi and that the proceeds of sale of the kava
therefore belonged to Kesomi. As a matter of principle, the Crown submits [14] that
‘where issues or questions arise during a criminal trial, that can be determined by a
civil court, overlap with elements of a criminal offence, the criminal court has the
jurisdiction to determine such issues or questions’.

[31] The Crown further submits [21] that s.192 of the Criminal Offences Act
‘does not expressly restrict a criminal court in giving property to another person if
the accused is acquitted’. Further that the proceeds in this case could not have been
restored to the Respondent pursuant to s.51(3) of the Magistrates Court Act because
to do so after determination of ownership would have amounted to a criminal offence
(theft).

[32] Alternatively, the Crown submits that in light of the ongoing civil disputes
between the Respondent and Complainant, the judge should have ordered the
proceeds to be retained by the court until those parties obtained an order from the
Supreme Court on ownership.

[33] In relation to the costs order against it below, the Crown submits that it is
‘not normal for a court to order costs against the Crown in criminal cases because to
do so would be to penalise the Crown for performing its public duty’. It relies upon
the decision of Finnigan J in Rex v Tonga [2000] Tonga LR 40 for the proposition
that costs should only be awarded against the Crown on ‘novel points’ or where there
would be ‘injustice to the accused if costs are refused’.

Respondent’s submissions

[34] Mr Corbett, who appeared for the Respondent, filed submissions some 20
minutes prior to the scheduled hearing time for this appeal. The Crown was
permitted a right to seek time for reply if required. That did not prove necessary.

[35] The Respondent supported the judge’s —

@ rejection of s.192 of the Criminal Offences Act as being inapplicable
by reason of the Respondent’s acquittal,

(b)  interpretation and application of s.51(3) of the Magistrate Court Act
as compelling the Magistrate to order the return of the proceeds to the
Respondent; and
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() finding that the Magistrate lacked jurisdiction to determine the
disputed issue of ownership due to the value of the kava.

Consideration

[36] This case raises two issues of criminal practice and procedure where
ownership of property the subject of a theft charge is disputed on contractual
grounds.

[37] The first is the extent to which a Magistrate is required to enquire into and
determine issues of ownership, and the effect of any such determinations on civil
rights. The second concerns the appropriate approach to restoration or return of
property on which an accused charged with the theft of it is acquitted.

[38] It was incumbent on the Magistrate to consider and determine whether the
prosecution had established beyond reasonable doubt each of the requisite elements
of the charge before him. As the Crown rightly points out, one of those elements
was whether the property the subject of the charge belonged to another. It was
implicit in the particulars of offence that the prosecution advanced Kesomi as either
the owner of the plants or a person possessing a lawful interest in them.

[39] The evidence clearly established that there were (and are) disputes as to
ownership between the Respondent and Complainant in respect of other kava plants
adjacent to those the subject of the charge which each claimed to have purchased
from Taniela. Those disputes are the subject of either extant or proposed civil
proceedings.

[40] The underlying claims to the civil disputes provided the basis for the
defence advanced by the Respondent at trial - an honest and reasonable belief that
he had a right to the plants — which the Magistrate accepted. That finding itself was
sufficient to dispose of the matter.

[41] Insofar as the Magistrate’s reasons revealed them, there were issues of
contract law concerning the competing claims of ownership arising out of the
contractual dealings between each of the Respondent and Complainant with Taniela.
The Magistrate seized on breach. There were, and may potentially be, further issues
yet to be considered and decided in civil proceedings. For instance, Kesomi’s claim
depended on whether Taniela retained ownership at the time of their agreement. The
question of whether Taniela retained title to be able to pass it to Kesomi depended
on whether, and if so when, property in the kava had passed to the Respondent
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pursuant to his earlier agreement with Taniela.® As the judge noted, on one analysis,
in the event of breach by the Respondent, Taniela’s relief was in damages. If the
Respondent’s conduct overall amounted to a repudiation of his agreement with
Taniela, which the latter accepted, and thereby brought that agreement to an end,
other relief at common law may be available. Further and allied considerations may
include the rights of the unpaid seller and issues of account or restitution where, as
here, the Respondent applied effort and no doubt money in the harvesting,
processing and packaging of the kava by the time of his arrest.

[42] Such potential complexities attendant on disputed civil ownership claims
‘do not have to be considered when the alleged act of appropriation is coincidental
with transfer of ownership. That is consistent with Lord Roskill in Morris [1984]
AC 320, where he indicated that difficult questions of whether contracts were void
or voidable on the ground of mistake or fraud or whether any mistake is sufficiently
fundamental to vitiate a contract should, so far as possible, be confined to those fields
of law to which they are immediately relevant. The stricture against becoming
involved in the intricacies of the civil law cannot apply in all circumstances since it
is sometimes not possible to ignore it. For example, it may be necessary to determine
to whom property belongs well before, rather than immediately before, any alleged
act of appropriation.’: Blackstones Criminal Practice, Blackstone Press Ltd, 1993 at
B4.21, citing R v Walker [1984] Crim LR 112, a decision relied upon by the Crown
in this appeal.

[43] In Walker, the complainant there returned a defective video recorder for
repair. Walker sold the recorder. He was charged with theft. His defence was that
the complainant had rejected the recorder and sued Walker for the price of it, so that
ownership of it had reverted to Walker. Dunn LJ, giving the judgment of the Court
of Appeal stated that:

3 At common law, whether property passes depends upon the intention of the
parties: Mitchell v Ede (1840) Il Ad & El 888; [1840] EngR 259; 113 ER 651. The
intention of the parties, as shown by the terms of the contract, the conduct of the
parties and the circumstances of the case determine the time when the property
in the goods is to be transferred: Halsbury’s Laws of England, 4th Ed, Vol 41 at
648. If a purchaser defaults on making payment of the balance of the purchase
price after possession and title have passed to the purchaser then the vendor can
sue for recovery of the debt but a vendor is not entitled to re-possess the subject
matter of the sale: Fukofuka v Peacock [2001] Tonga LR 86.
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‘a careful direction as to the law relating to the passing of property and
rejection of goods under the provisions of the Sale of Goods Act [1979] was
plainly required’ and that ‘there is no distinction between the civil law and
the criminal law.’

[44] See also Parker v R (1997) 186 CLR 494 where Brennan CJ held:

“In such a situation, the determination of the ownership of the money in the
account and the character of the money withdrawn raises a question of
mixed fact and law, sometimes technical law. The practice under the Theft
Act is for the trial judge to direct the jury as to the facts of which they must
be satisfied in order to be satisfied as to the ownership of what has been
appropriated in the light of the judge's own determination of the applicable
law. That is a practice which ought to be followed in this country. It is the
applicable law that has to be determined on this appeal.”

[45] Similarly, following convictions for theft and related property offences,
restitution orders should only be made ‘in the plainest cases’: R v Ferguson (1970)
54 Cr App R 410. A restitution order should not be made where the question of title
to goods is unclear: Blackstones at E15.1 citing Church (1970) 55 Cr App R 65 and
Calcutt (1985) 7 Cr App R (S) 385, at p. 390 where Woolf J opined:

“...the criminal courts are not the appropriate forum in which to
satisfactorily ventilate complex issues as to the ownership of such money
or goods. In cases of doubt it is better to leave the victim to pursue his civil
remedies ... On the other hand, in appropriate cases where the evidence is
clear, it is important that the court should make proper use of the power to
order restitution since this can frequently avoid unnecessary expense and
delay in the victim receiving the return of his property.”

[46] Any determination as to ownership by the Magistrate in the course of, and
for the purposes of, a criminal trial in which the accused is acquitted, is plainly not
capable of creating any res judicata or issue estoppel in any concurrent or subsequent
civil proceedings on the issue involving the accused and the complainant. It is
conceivable that any such civil proceedings arising out of the instant case might also
involve findings which affect the rights of Taniela, which could not occur in the
criminal proceeding.

[47] Regardless of the extent to which a criminal court may be required to
consider civil law concepts in the course of determining the elements of the offence/s
before it, we agree with the judge that given the value of the kava or quantum of the



[2019] Tonga LR Rex v Siosaia Hausia 29

proceeds of its sale exceeded $10,000, and given the acquittal, the Magistrate had no
jurisdiction to make any orders purporting to determine legal ownership or give
effect to such determination.

Leave to appeal

[48] During the course of submissions, the Crown applied for leave to appeal on
a point of law as required by s.74(2) of the Magistrates Court Act. Mrs Folaumoetu’i
SC conceded, correctly in our view, that 5.192 of the Criminal Offences Act could
not be engaged upon an acquittal. The remaining point of law identified and pursued
by the Crown therefore was whether, on the proper interpretation and application of
s.51(3), the Magistrate had the power to return the proceeds to the Complainant
rather the Respondent.

[49] The Crown conceded that the operative part of the section, applied to the
present case, meant that the Magistrate did not have power to return the proceeds to
the Complainant, subject only to the proviso. Insofar as the proviso prohibits such
restoration ‘if the possession of such article is an offence’, it is more appropriately
directed, in our view, to offences such as possession of illicit drugs or prohibited
imports. Mrs Folaumoetu’i SC again properly conceded that if here, the Magistrate
had ordered the return of the proceeds to the Respondent, in accordance with the
operative provision, it could not thereafter be said that the Respondent’s possession
of the proceeds — as a result of a court order — could amount to theft.

[50] It follows that the judge’s decision based on the operation of s.51(3), and
order that the proceeds be returned to the Respondent, was plainly correct.

[51] In our view, there is insufficient merit in the Crown’s argument on the
interpretation of 5.51(3), to warrant the grant of leave to appeal. Further, no arguable
error in the judge’s reasons on the substantive issue has been demonstrated.

[52] Accordingly, leave to appeal on grounds 1 and 2 of the Notice to Appeal is
refused.

Costs below

[53] On the question of leave to appeal the judge’s costs order below against the
Crown, again no error of law was identified by the Appellant in its written material
or during the course of submissions. No issue was taken as to the judge’s power to
make the order he made, nor did the Crown advance any basis upon which it might
be contended that the judge’s broad discretion on costs of the appeal before him
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miscarried. It was clear that the order made reflected the usual approach in civil cases
of costs following the event.

[54] The Crown’s submission ‘that it is not normal for a Court to order costs
against the Crown in criminal cases because to do so would be to penalise the Crown
for performing its public duty’ was based solely on the remarks of Finnigan J in Rex
v Tonga [2000] Tonga LR 40. There, his Honour refused an application for costs
against the Crown when, on the day of trial, Crown counsel offered no evidence on
the charges. He did so on the basis that he was ‘satisfied that there (was) no novel
point, and no injustice to the accused if costs are refused’. His Honour further
reasoned that had the trial proceeded on the evidence the Crown had, and the accused
had been acquitted, the Court would not have awarded him costs. The Crown had
not argued that the Court was without jurisdiction to award costs against the Crown
in criminal cases, and noted the decision in Laino Latu v The Police, Cr App 673/96,
dated 5 March 1997 as an example where such an order had been made. Finnigan J
continued:

“However, it is not normal for the Court to do so. This is because, as Ward
CJ noted in R v Sione Foueti, unrep Cr 933/92, Ruling delivered 20 April
1995, to award costs on acquittals as a normal course would be to penalise
the Crown for performing its public duty.”

[55] Rex v Tonga is plainly distinguishable from the present case. It does not
assist on the question of appropriate costs orders in criminal appeals from the
Magistrates Court, much less in respect of the main issue on this appeal, namely,
orders as to restoration of the property upon acquittal. Alternatively, if any
considerations of novelty or injustice to the accused were to be applied here, they
would support the order made below.

[56] But that is not the end of the matter.

[57] Part VII of the Magistrates Court Act, which includes s.74, provides for
and regulates the procedures for appeals from that court. Section 82 requires that
immediately after the decision on appeal has been given, the Registrar of the
Supreme Court shall transmit to the Magistrate a certificate in Form 18 in the
Schedule thereto and such certificate shall be a sufficient authority to the Magistrate
for the execution of such decision and for the issue of any warrant of distress or
commitment which may be required for its enforcement. Section 83(1) provides that
the certificate shall state the amount of costs (if any) awarded by the Supreme Court
and such costs shall be payable to the clerk. The certificate, in Form 18, explicitly
provides for insertion of the sum of costs ordered by the Supreme Court on appeal.
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[58] Mr Corbett candidly informed us that, at the hearing below, the Respondent
did not specify a sum for costs in the event it was successful. The costs order made
by the judge did not specify the quantum to be paid. Had the judge, upon delivering
his decision on the substantive appeal, then adjourned the matter for submissions on
costs and quantification thereof, the final orders may well have included a fixed sum
for the costs ordered in favour of the Respondent here, but that did not happen. In
our view, the omission of a fixed costs sum rendered the order incapable of enabling
a proper s.82 certificate to be filed with the Magistrates Court for the purpose of
execution. The costs order is therefore invalid.

[59] On that basis, we grant leave to appeal against the costs order below. We
allow the appeal on the basis stated above, and set aside the costs order below.
However, the matter will be remitted back to the judge for assessment of the
appropriate costs sum of the appeal below.

Costs of this appeal

[60] The Respondent has been successful on the substantive issue and
substantially successful on the costs issue. The question of what, if any, costs orders
on this appeal can or should be made in consequence thereof depends on, among
other things, the proper characterisation of the nature of the appeal itself.

[61] If the appeal is to be regarded as a criminal appeal under Part 11l of the
Court of Appeal Act, then s.25 stipulates that no costs shall be allowed to either side.
If it is a civil appeal under Part Il thereof, s.11 provides that for the hearing and
determination of this appeal, the Court of Appeal shall have all the power, authority
and jurisdiction of the Supreme Court, which is similarly reflected in 0.8 r.1(2) of
the Court of Appeal Rules.

[62] In our view, in light of the somewhat hybrid nature of this appeal, and the
degree of success enjoyed by the Respondent, it is appropriate to order partial costs
in favour of the Respondent. We allow $500 for counsel’s fees on the appeal together
with the sum of $75 on account of the court fee payable by the Respondent for a
copy of the appeal book, making a total of $575.

Result
[63] Leave to appeal on grounds one and two is refused.

[64] Leave to appeal on ground three in respect of the costs order below is
granted and the appeal on that ground is allowed. The costs order below is set aside
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and the question of the appropriate assessment of those costs is remitted back to the
judge for further order in accordance with these reasons.

[65] The Appellant shall pay the Respondent’s costs of and incidental to this
appeal fixed in the sum of $575.
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Busby Kautoke v Public Service Commission

Court of Appeal
Handley, Blanchard, Randerson; JJ
AC 17/2019

17 April 2019
Judicial Review — When Tribunal’s conclusions of fact can be set
aside - Tribunal erred in law — Fact finding body does not need

to expressly refer to every piece of evidence

Public Service - CEO duties to maintain records, and to keep a safe
system of record keeping

The Public Service Commission terminated the employment of the Chief Secretary
for purported failure to maintain and supervise certain financial records. The Public
Service Tribunal overturned that decision, the Supreme Court overturned the
Tribunal and now the defendant appeals against the decision of the court to overturn
the Tribunal. There was no suggestion that the Chief Secretary had misappropriated

money or acted illegally.

HELD

1. If the information the decision-maker acted upon was clearly incorrect, or
where there is a 'misunderstanding or ignorance' of an established and
relevant fact, the decision may be susceptible to being set aside when those

conclusions are so clearly insupportable as to amount to an error of law.

2. The Tribunal misconstrued the regulation regarding the implied duty to
retain records and the defendant’s responsibility to ensure a proper record
keeping system, so the matter was sent back to the Tribunal to decide again.

3. The rare exceptional situation when a decision-maker’s conclusions of fact
are susceptible of being set aside is when those conclusions are so clearly

insupportable as to amount to an error of law.

4. There is ordinarily no need for a fact finding body to make express
reference to every piece of evidence. It is not to be assumed without good
reason that it has overlooked something which was before-it, merely

because it has not made reference to it.
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5. If the Tribunal found that the defendant was not aware of the system
breakdown, that is not a complete defence if he is also shown to have failed
to take reasonable steps to supervise and maintain a safe system of record
keeping.

Cases considered
Bryson v Three Foot Six Ltd [2005] NZSC 34, [2005] 3 NZCR 721

Statutes considered
Public Service Administration (Public Funds) Regulations 1984

Public Finance Management Act
Public Audit Act

Counsel for Appellant ~ Mr. D. Laurenson QC & Mrs. ‘A. Taumoepeau SC
Counsel for Respondent  Mr. H. Waalkens KC & Ms. H. Stuart

JUDGMENT OF THE COURT
Introduction

[1] In a decision made on 8 August 2012 the Public Service Commission (PSC)
terminated the employment of Mr. Kautoke as Chief Secretary and Secretary to the
Cabinet and Chief Executive of the Prime Minister’s Office (PMO).

[2] He had been found by the Commission to have been in breach of r.10(1) of
the Public Service Administration (Public Funds) Regulations 1984 (the
Regulations) which reads as follows:

10. Particulars to be inserted in vouchers

Vouchers for payment should whenever possible attach an original invoice
and order supporting the payment. In case where original invoices are not
available or applicable, vouchers for payment will contain full particulars of
each service, such as dates, numbers and qualities so as to enable them to be
checked without reference to any other document.

Mr. Kautoke successfully appealed against the PSC’s decision to the Public Service
Tribunal (the Tribunal). On 18 April 2017 the Tribunal ordered the setting aside of
the termination of Mr. Kautoke’s employment and required the PSC to pay his costs
on the appeal.
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[3] The PSC then obtained leave from the Supreme Court to apply for a judicial
review of the Tribunal’s decision. In a judgment delivered on 5 October 2018 Lord
Chief Justice Paulsen found that the Tribunal (a) had erred in its interpretation of
r.10(1) and (b) had erred in law by failing to consider certain relevant evidence. The
Lord Chief Justice set aside the Tribunal’s decision and referred Mr. Kautoke’s
appeal against termination of employment back to it for re-determination.

[4] Mr. Kautoke now appeals to this Court against those findings of the
Supreme Court.

The Facts

[E]

[5] Prior to Mr. Kautoke’s appointment as Chief Secretary and Secretary to the
Cabinet (CSSC) the Ministry of Finance and National Planning (MOFNP), acting
under s.16 of the Public Finance Management Act 2002, and in implementation of
Treasury Instructions by its Minister under s.45 of that Act, had made an
arrangement with the PMO for a partial delegation of financial management to the
PMO. This delegation of responsibility by the Ministry was recorded in a Savingram
of 24 October 2008 from the Secretary of Finance and National Planning to the then
CSSC. It stated certain requirements, including that the PMO was to ensure the safe-
keeping of vouchers and supporting documents recording payments made by the
PMO. A separate bank account for the PMO was opened at Westpac Bank of Tonga
with designated signatories including the CSSC. The responsible accountable
officers of the PMO assigned to work directly in the disbursement of funds in the
bank account were to be:

...duly advised to ensure compliance with, relevant requirements of
the Public Finance Management Act 2002, related Regulations,
Treasury Instructions and Circulars and also other established rules,
policies and procedures that govern the disbursements of the public
funds. This also includes establishing sound system of internal control
and keeping proper books and records to ensure complete and accurate
audit trails.

The PMO was to be connected with the MOFNP’s Sunsystem computer programme.
[6] The Savingram also recorded:
Additional processes and training of PMO staff

The PMO staff, through on the job training, has been familiar with the
processing of orders and vouchers on a manual and automated system
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using the sunsystem. In addition to this are: checking of vouchers
against established rules, policies and procedures that govern the
disbursements of public funds; entering of wvouchers into the
sunsystem; maintaining registry of cheques and dispersing to
customers; posting of cheques to sunsystem; and preparing of bank
reconciliation. On the job training of relevant PMO staff on these
additional processes had commenced at MOFNP from the beginning
of October;

Supervision of Accounts

It has been agreed that the daily supervision of Accounts will be
headed by Mr. Paula Ma’u, Deputy Secretary ... [who] will be the
principal Supervisor to oversee and manage the operation of the
Accounts;

Maintaining of Records

PMO shall ensure that all original vouchers and supporting documents
are kept in a safe place at all times. This is important not only to ensure
money keeping of your Office expenditure records but also for audit
purposes. These records are subject to periodic check and review by
the relevant MOFNP staff and also the scheduled audit visits by the
staff of Audit Office.

[7] These Treasury Instructions can be seen to have expressly delegated to the
PMO the retention of payment vouchers and mention is made in this connection of
audit visits by staff of the Audit Office.

[8] The PMO’s Westpac bank account operated from 1 November 2008. Public
funds were transferred into it from time to time. From December 2008 payments
from the Australian and New Zealand Governments were also made into the account.
They were intended to be used for the purpose of assisting democratic reform in
Tonga under a Constitutional and Electoral Reform Programme (CER). There were
therefore two funds in the PMO’s bank account: Tongan Government moneys and
the CER dedicated funds.

[9] For some time after Mr. Kautoke’s employment commenced in May 2009
there were no audits of the PMO’s accounts. Eventually an audit took place and the
Auditor General reported unfavourably in June 2011. The report to the Speaker of
the Legislative Assembly covered the period 12 December 2008 to 12 May 2011 and
said that record keeping had been very poor and that $595,384 was unaccounted for.
Mr. Kautoke responded that the funds had been used for the correct purposes but
that some source documents (vouchers) could not be located.
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[10] The Audit Office reported again on 28 October 2011 finding that $447,259
was unaccounted for in relation to CER funds and $1,202,716 in relation to
government moneys advanced to the PMO. A recommendation was made that
because, in the Auditor General’s opinion, Mr. Kautoke was responsible for this
situation, disciplinary action should be taken against him.

[11] The findings in relation to CER prompted the New Zealand High
Commission to seek an independent review by JKCA, chartered accountants, to
determine whether funds donated to the CER project by the Australian and New
Zealand Government had been used for their intended purpose. JKCA was able to
verify CER disbursements of $253,062 previously thought to be unaccounted for but
it found that $212,196 from the CER fund had not been used for the intended purpose
and should be reimbursed by the Tongan Government to the donor governments.
JKCA did not however find any fraudulent actions and was of the view that all
transactions were bona fide. It is only fair to record that it has not been suggested
that any moneys have been embezzled. Mr. Kautoke’s alleged defaults were in
relation to absence of proper documentation of legitimate transactions.

[12] Mr. Kautoke did not challenge JKCA'’s finding about the CER fund. On 30
January 2012 he submitted what he said were all remaining supporting documents
for outstanding cheque payments. But when those further records were audited by
an independent auditor, Ms. Stone, appointed by the PSC, she reported on 13 March
2012 that the correct supporting documents had still not been provided for 229
payments totalling $796,432.

[13] On 5 April 2012 the PSC suspended Mr. Kautoke. On 3 May of that year
two charges were laid against him under clause 24(b) of his employment contract.
That clause read:

The Commission shall in consultation with the responsible Minister [the
Prime Minister] and with the approval of Cabinet, and subject to any
prescribed disciplinary procedures, terminate this Contract without notice
where:

the Appointee has breached the Public Service Code of Conduct;

or

the Appointee’s conduct is such that he should be dismissed under the
Public Service Act 2002, Public Finance Management Act 2002 or
any Public Service Regulations.
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[14] In a letter of 3 May 2012 from the PSC Mr. Kautoke was told that he was
being charged under clause 24(b). The charges and particulars were framed as
follows in the letter:

10 The charges are as follows:

(1)  Failure to provide proper vouchers, contrary to regulation 10(1) of the
Public Finance Administration (Public Funds) Regulations 1984.

(2)  Failure to provide proper vouchers, contrary to regulation 10(1) of the
Public Finance Administration (Public Funds) Regulation 1984.

11 The particulars of the charges are:

(1) Busby Kautoke, Chief Secretary and Secretary to Cabinet, on or about
the period of 15 May 2009 to 9 July 2010, at Nuku’alofa, while being
the chief executive officer of the Prime Minister’s Office, and thus the
accountable officer responsible for public expenditure under the
Public Finance Management Act 2002 in the Prime Minister’s Office,
you failed to ensure that you and your staff keep proper vouchers for
payments in the amount of $212,196.40, with regards to the
expenditure in relation to the Constitutional and Electoral Reform
project, in order to allow for proper accounting records and audit
purposes.

(2)  Bushy Kautoke, Chief Secretary and Secretary to Cabinet, on or about
the period of 15 May 2009 to 9 July 2010, at Nuku’alofa, while being
the chief executive officer of the Prime Minister’s Office, and thus the
accountable officer responsible for public expenditure under the
Public Finance Management Act 2003 in the Prime Minister’s Office,
you failed to ensure that you and your staff keep proper vouchers for
payments in the amount of $796,432.10 with regards to the
expenditure from the Prime Minister’s Office Advance Account, in
order to allow for proper accounting process, the details of which are
set out in Annexure 1 of this letter.

[15] After a hearing before the PSC, at which Mr. Kautoke was represented by
counsel and after consultation with the then Prime Minister, the PSC terminated Mr.
Kautoke’s employment on 8 August 2012.

The Tribunal hearing

[16] There was evidence that some records, including vouchers, had been
removed from the PMO to the MOFNP, because of difficulty in accessing the
Sunsystem from the PMO. Mr. Kautoke claimed that this was how 229 vouchers for
payments of $796,432 came to be missing and that they had never been returned to
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the PMO by MOFNP. The Tribunal accepted this explanation and made a finding
that Mr. Kautoke was unaware of the removal of records from the PMO to the
MOFNP. It noted that the Deputy Secretary was the person designated as the
principal supervisor of the bank account. It found as a fact that a proper voucher had
been properly made out for every payment. It said that r.10 (1) requires the
presentation of proper vouchers but any failure in this regard is the failure of the
signing officer as specified in r.12. The Tribunal was of the view that what r.10 (1)
is aimed at is that full particulars are given in a voucher so things like numbers,
quantities and dates can be checked without reference to any other document. It is
not concerned, the Tribunal said, with vouchers being kept safely after payment has
been made, which is what Mr. Kautoke was said to have had responsibility for and
in respect of which he was said to be in breach. The Tribunal went on to say that
because the Treasury Instruction in the Savingram placed responsibility for daily
supervision of the bank account on the Deputy Secretary, the failure to record
removal of records to the MOFNP and their subsequent loss was not properly
attributable to Mr. Kautoke. It therefore set aside the PSC’s decision terminating his
employment contract.

[17] The PSC then sought and obtained the leave of the Supreme Court to apply
for a judicial review of the Tribunal’s decision.

The judgment appealed from

[18] Although there were before the Tribunal two charges referring to two
amounts of money it was agreed that there was an overlap between them. We were
told by counsel that the hearing in the Supreme Court therefore proceeded in relation
to the second charge only — referable to the 229 cheques totalling $796,432 for which
vouchers were not provided. Despite this the Supreme Court judgment at times refers
to charges (plural) as will be seen from the following summary of the judgment.

[19] In his judgment of 5 October 2018 the Lord Chief Justice said that he
considered that in its decision the Tribunal had mischaracterised the nature of the
charges faced by Mr. Kautoke by saying that the charges were that he was the officer
who had signed the vouchers or dictated their contents and that the vouchers did not
contain the particulars which r.10(1) required. That was an error because the charges
were not concerned with who signed or dictated the contents. The allegation was that
vouchers were not kept. The Tribunal had concluded that the regulation did not
impose any duty on the officers who signed the vouchers or dictated their contents
to keep them safely for audit purposes after payment had been effected. The Lord
Chief Justice was however of the view that an obligation to retain vouchers must
necessarily be implied. The regulations were in force under s.48 of the Public
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Finance Management Act and must be read consistently with the objects of that Act
— responsible management of the Kingdom’s finances, transparency and legal
accountability of those entrusted with responsibility for handling the Kingdom’s
finance and economic assets. The retention of proper financial records, such as
vouchers, was consistent with those objects.

[20] The Lord Chief Justice identified other matters supporting such an
implication:

[61] Turning to the words of r.10 itself, it requires that vouchers be
completed in ‘every respect before payment is made’ (r.10(2)). The
vouchers are to be completed in ink or typewritten and signed in ink
thereby creating a permanent record. Consistent with this, the
regulation also refers to the circumstance of vouchers containing full
particulars so as to enable them to be checked without reference to any
other documents. Such checks might be necessary both before and
after the payment to which the voucher relates has been made. All of
these matters support an implication that vouchers are to be retained.

[62] The implication is consistent also with other provisions of Part I11 of
the regulations (in which r.10 appears). Regulation 12 concerns an
officer being responsible for the accuracy of every detail on the
voucher. The issue of an officer’s responsibility for the accuracy of a
voucher is most likely to be a matter of concern after payment has
been made. Furthermore, r.15(2) provides that entries of payments in
a Payment Cash Book will be consecutively numbered and those
numbers affixed to the supporting vouchers. The Tribunal itself
accepted that an obligation to retain vouchers was implied from this
regulation.

[21] The Lord Chief Justice said (at [65]) that the Tribunal had overlooked that
the ultimate responsibility to retain vouchers must have lain with Mr. Kautoke as
Chief Executive Officer of the PMO. He had in fact acknowledged his responsibility
in cross-examination.

[22] The Tribunal’s conclusion that the particulars of the charges were not
particulars of breach of r.10 was not accepted by the Lord Chief Justice for another
reason:

[68] Underlying the Tribunal’s approach is the interpretation of the words
‘provide’ (in the charges) and ‘keep’ (in the particulars) as meaning to
‘retain’. This is incorrect. In the context of the charges laid against Mr.
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Kautoke the word ‘keep’ can mean ‘properly complete’ or to
‘prepare’. In common usage to keep proper accounting records means
to properly prepare them. A breach of r.10 may occur whether
vouchers are prepared but not retained or were never prepared. In
either sense the vouchers are not kept and cannot be provided (as the
charges alleged). This is the way in which the PSC’s case was
presented before the Tribunal.

The PSC had clearly advanced to the Tribunal the argument that the
vouchers were not kept in the sense that they never existed; a clear
breach, the Chief Justice said, of r.10.

[23] In summarising this portion of his judgment the Lord Chief Justice said:

[74]

The Tribunal then fell into error in respect to this ground of review in
at least three respects as follows:

€)] It mischaracterized the nature of the charges;
(b) It was wrong to conclude that r. 10 does not contain an implication
that vouchers are to be retained and safely kept; and
(©) It was wrong to conclude that the particulars of the charges did not
state any breach or failure under r. 10.
[24] In view of these findings it was unnecessary for the Court to consider an

application that had been made by the PSC to re-formulate the charges.

[25] As a further ground of review, the PSC also alleged that the Tribunal had
failed to consider or had ignored relevant evidence in making a finding that vouchers
had been removed from the PMO by MOFNP without Mr. Kautoke’s knowledge. At
para [30] of its decision the Tribunal had said:

The Tribunal believes, on balance of probabilities, that there was a
proper voucher properly made out for every payment for which a
cheque was issued by the PMO in respect of the two sums stated in
the charges and that those vouchers were removed by the MOFNP in
pursuance of their duty to check and review those records and for the
entry of those records into the Sunsystem. In removing those records,
the MOFNP staff failed to record in writing and signed by them, an
inventory of the records that they removed, to be retained by them and
by the PMO. The loss and disappearance of those records cannot be
attributed to the Appellant, who was not the principal Supervisor or
Supervisor of those records and because he was unaware of the
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removal of the records altogether until after the Auditor General had
carried out his audit of the PMO cheque account in October 2001.

[26] The Lord Chief Justice drew from this passage four findings by the
Tribunal:

(@  That records of payments, vouchers and supporting documents in
respect of the PMO bank account were removed by MOFNP staff to
MOFNP for entry into the Sunsystem by its staff;

(b)  The Sunsystem entries were made from vouchers relating to each
cheque and that there was a proper voucher made out for every
payment for which a cheque was issued in respect of the two sums
stated in the charges;

(c) The MOFNP staff failed to keep an inventory of the records they
removed; and

(d)  The loss and disappearance of those records could not be attributed to
Mr. Kautoke who was not the principal or daily supervisor of those
records and because he was unaware of their removal.

[27] The Lord Chief Justice accepted the PSC’s criticism of the Tribunal’s
failure to consider and address material evidence relevant to those four findings. It
had, he said, relied principally (if not solely) on a spreadsheet prepared by Mr.
Kautoke’s daughter-in-law to support its findings that vouchers existed and were
used by MOFNP to update the Sunsystem. But it did not refer to evidence that the
entries could have been made from sources other than vouchers, including cheque
butts and bank statements.

[28] The Lord Chief Justice said that the finding that Mr. Kautoke was not
responsible for the loss of the vouchers because, inter alia, he was not the principal
supervisor or responsible for the daily management of the accounts was “a most
surprising one” for which there was, in his view, an absence of any probative
material. It was contrary to Mr. Kautoke’s statutory responsibilities as CEO of the
PMO. It was contrary to a letter provided by the Deputy Secretary, Mr. Ma’u, put
before the Tribunal by Mr. Kautoke and to Mr. Kautoke’s own evidence. The
Tribunal had not referred to this evidence.

[29] At para [115] of his judgment the Lord Chief Justice set out other “material
evidence” relevant to the Tribunal’s principal findings of fact that he said was not
considered by the Tribunal. He concluded that its failure to consider this evidence
was an error of law. The decision of the Tribunal was unsafe and must be set aside.
Because, in relation to this ground of review, the correction of error required a re-
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assessment of the facts, the Lord Chief Justice set aside the ruling of the Tribunal
and referred Mr. Kautoke’s appeal back to it for further hearing and re-determination
in accordance with his judgment.

Submissions of counsel

[30] For the appellant, Mr. Laurenson QC submitted that the Supreme Court
erred in concluding that an obligation to retain and safely keep vouchers must
necessarily be implied in r.10(1). That regulation had nothing to do with what is to
happen to vouchers after payment is made. It places no obligation on any person in
the PMO in relation to the keeping of vouchers for accounting, audit or any other
purpose. Counsel submitted that the purpose of r. 10(1) was merely to ensure that,
before a payment using public funds is made, sufficient information is provided
(with or in a voucher) to ensure that it is proper to make the payment — that it can be
justified. If r.10(1) (as opposed to some other provision) was intended to impose an
obligation on an officer to retain vouchers, it would say so expressly and identify
which officer is responsible, as r.5(2) does for receipts. There are other ways than
r.10(1) of addressing who is responsible for the safekeeping of vouchers: a Treasury
Instruction under s.45 of the Public Management Act 2002 or, as in this case, a
Savingram recording an agreement between the MOFNP and the PMO. Mr Kautoke
faced a formal regulatory disciplinary process and if the formulated charge alleged
contravention of a regulatory provision, it must be proven that it has been
contravened by conduct particularised in the charges. Mr. Kautoke had accepted that
if the charges can be read as including an allegation that the vouchers never existed,
that would be capable of being a breach of r.10(1), but there was no factual finding
capable of supporting such an allegation.

[31] On the second ground of appeal, relating to the Tribunal’s finding that
vouchers had been removed from the MOF to the MOFNP, Mr. Laurenson said that
the Supreme Court should not have interfered with the Tribunal’s finding of fact. It
was not the function of judicial review to resolve alleged factual errors. The Court
must uphold a decision—maker’s findings if there was some material of probative
value capable of supporting the decision, even if there was a respectable body of
evidence on the other side of the argument. The approach taken by the Supreme
Court had, instead, required the Tribunal to refer to, respond to, and give reasons for
not accepting the PSC’s evidence. Counsel submitted that there was evidence
capable of supporting all the Tribunal’s factual findings, including its finding that
Mr. Kautoke was not responsible for the loss of vouchers because he was not the
principal supervisor of records and the finding that vouchers had been properly made
out for every payment covered by the charges and that they had been removed by
MOFNP staff pursuant to their duty.
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[32] For the PSC, Mr. Waalkens QC supported the Supreme Court’s view that
r.10(1) implicitly included a requirement that proper accounting records must be
retained; and if they had never existed at all this would have amounted to an express
breach of the regulation. Regulation 10(1) expressly required vouchers to be kept
“so as to enable them to be checked without reference to any other documents”. In
concluding that it was the particulars of each service that must be able to be checked
in this way, not the vouchers, the Tribunal had not explained how they could be so
checked if the vouchers had not been retained. The regulation did not make any sense
without a requirement for retention being implied. That conformed with the
legislative intent. The allegation in the charge, as particularised, was of not keeping,
ie being unable to produce, proper records for accounting purposes and Mr. Kautoke
had plainly understood that was the case against him.

[33] The second ground of appeal, counsel said, concerned the Tribunal’s
factual finding that the records had been moved to the MOFNP without Mr.
Kautoke’s knowledge. The Supreme Court had correctly identified the Tribunal’s
failure to consider certain evidence at all. Mr. Waalkens submitted that a complete
failure by a Court (or as here, a Tribunal) hearing a general appeal to consider and
address material evidential matters, is an error of law. This was, he said, quite distinct
from a review of the weight of evidence and the conclusions drawn from it. The
Supreme Court had identified multiple areas where the Tribunal had failed to even
consider relevant evidence on which the PSC relied. Alternatively, the decision of
the Tribunal needed intensive review taking into account the nature of the decision
being reviewed by the Supreme Court (individual rights being in question) and the
statutory context of concerns regarding the use of public funds, large portions of
which had been donated by other governments. The Tribunal had made an
unreasonable decision. The finding of the Tribunal that the accounting records had
been moved to the MOFNP was, as the Supreme Court determined, unsustainable
on the evidence. It had been made in the face of contradicting evidence to which the
Tribunal had not referred. The evidence established that Mr. Kautoke clearly was
responsible for the monitoring of the system and had not discharged his
responsibility in relation to the vouchers and other accounting records.

Discussion
[34] There are three matters to be determined by this Court:
(&  What r.10(1) requires to be done with vouchers after they are made
out to authorise a payment by the PMO;

(b)  In the light of (a), the extent of Mr. Kautoke’s contractual and
regulatory responsibilities in relation to completed vouchers; and
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()  Whether the Supreme Court, on a judicial review application, was
entitled to interfere with the Tribunal’s findings of fact and the
conclusions it drew from them.

(a) The regulation

[35] We are in complete agreement with the Lord Chief Justice about the
meaning of r.10(1). It requires that “vouchers for payments will contain full
particulars of each service such as dates, numbers, quantities so as to enable them to
be checked without reference to any other documents”. [Emphasis added] The
Tribunal considered that the word “them” referred to the particulars only, not to the
vouchers as such; and therefore all it required was that the particulars be recorded so
that they could be checked without reference to any other document. That checking
would presumably occur in the making out of a cheque for the purpose of each
payment. The Tribunal considered that after this had happened the regulation did not
oblige the PMO to keep the voucher safely so that it could be further checked for
some other purpose or examined during an audit of the Office. But, as the Lord Chief
Justice observed, the checking of a voucher might be necessary, as a matter of good
financial practice, both before and after the payment was made. That would include
checking that a voucher actually existed in which the particulars of the payment were
set out.

[36] In our view, the purpose of r.10(1), read against the background of the
regulation as a whole and the legislation under which it operates — the Public Finance
Management Act - and the Public Audit Act, is to ensure that vouchers are kept so
that it can be verified that they exist and that each voucher contains the requisite
information about each payment. The need to carry out checking could arise long
after a payment is made and, in particular, during regular auditing. The Public Audit
Act requires the Auditor General to undertake audit programmes to examine
“transactions, books and accounts and other financial records of Ministries and
Government agencies”: s.10(1). “Books and Accounts” is defined to include
vouchers: s.2(1). The auditing process would be hindered if a voucher did not have
to be kept after its use in the process of making payments. Therefore, although r.10
(1) does not explicitly state that vouchers are to be retained or kept thereafter, in
context that is really so obvious as not to need an express statement. It is readily and
properly to be implied from the reference to the ability for vouchers to be checked
(“so as to enable them to be checked”).

(b) Mr. Kautoke’s responsibility
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[37] The particulars of the charge against Mr. Kautoke alleged failure to ensure
that he and his staff kept proper vouchers for payments in the amount of $796,432
(the missing 229 vouchers). As CSSC, Mr. Kautoke could not, however, be expected
to shoulder the blame for isolated or occasional deficiencies in the keeping of
vouchers. He was not the principal supervisor of accounts in terms of the Treasury
Instruction conveyed by the Savingram, which directed that the daily supervision of
accounts would be handled by the Deputy Secretary who was “the principal
Supervisor to oversee and manage the operation of the Accounts.” In the agreed three
tier system for the keeping of financial records of the PMO Mr. Kautoke’s
responsibility as CSSC was to monitor the records system. That appears from a
document (“Annex 1) attached to a letter written by Mr. Paula Ma’u who was
Deputy Secretary but ceased to hold that position before Mr. Kautoke was appointed
CSSC and thus was not in that office at the time of the payments for which vouchers
are missing. Mr. Ma’u’s letter was in evidence, without objection, before the
Tribunal.

[38] Mr. Ma’u’s letter said:

As far as | can recount the division of work on keeping of accounting
records for this Partial Financial Management Devolution to PMO,
involves three levels as detailed in the attached Annex 1. The daily
custodian of financial records was the responsibility of the accounting
support staff. The weekly supervision was my responsibility and the
Chief Secretary & Secretary to Cabinet was responsible for
monitoring of the system. The Chief Secretary & Secretary to Cabinet
and | were among the five authorized signatories of the cheques and
vouchers plus checking the supporting documents, which all form the
required main records of the financial system to be kept.

The allocation of responsibility to the CSSC in Annex 1 included
“Records System monitoring” with the comment “This is undertaken
randomly, about two or three month interval”. We note that the length
of time during which payments in respect of which vouchers are
missing or could not be located without delay was about nine months.

[39] In order to adequately perform his monitoring function and discharge his
responsibility under r.10(1) Mr. Kautoke necessarily had to satisfy himself that staff
were following a standard and satisfactory procedure for the making of payments
that involved the completion, retention and storage of all vouchers. He needed also
(a) to make the random inspections of files in which vouchers were supposed to be
held to see that this procedure was being adhered to and (b) to take steps to satisfy
himself that the Deputy Secretary was fulfilling his duty under Annex 1, ie. to
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undertake “weekly supervision of records keeping undertaken by the support staff”.
The CSSC was under a duty to inquire into any deficiencies observed as a result of
his inspections and to require restoration and recovery of any missing records. It
must also have been part of his monitoring duties to require the Deputy Secretary to
advise of any significant problems being encountered in respect of record keeping.
The system for the storage of vouchers and other accounting records needed to
include a method of recording and tracing where they were being kept from time to
time. Mr. Kautoke’s responsibility in this regard was to ensure that the PMO, in
particular the Deputy Secretary, was aware at all times of the physical location of
the vouchers so that they could be checked at any time.

[40] In summary, it was Mr. Kautoke’s responsibility under r.10(1) to see that
there was in place a system for the making out and preserving of vouchers for all
payments and that this system was continuing to function, enabling vouchers to be
checked without delay for audit or other purposes. The Tribunal had to decide
whether he had discharged his responsibility as we have described it or whether he
was in breach of r.10(1) for not doing so. Because the Tribunal fell into error in its
interpretation of the regulation and therefore of Mr. Kautoke’s responsibility under
it, the Lord Chief Justice correctly set aside its ruling and sent the case back to the
Tribunal for re-hearing and re-determination.

(c) The Tribunal’s findings of fact

[41] The Lord Chief Justice went further than this and, having expressed his
view on aspects of the Tribunal’s findings of fact and the conclusions it drew from
them, said that its failure to consider certain evidence, which he identified([26]-[29]
above), amounted to an error of law that also required the setting aside of its decision
as “unsafe”.

[42] Sympathetic thought we may be towards at least some of the Lord Chief
Justice’s criticisms, we think he went too far in finding that there was an error of law
of this nature; and that he therefore impermissibly trespassed into issues of fact
which were for the Tribunal alone to assess.

[43] In giving judgment on a judicial review application a court will only rarely
be justified in overturning the evaluation of evidence by the decision—maker
entrusted by law with that task and setting aside its conclusions of fact. The decision-
maker, in making that evaluation and drawing its conclusions, must of course have
proceeded upon a correct interpretation of relevant law, must have taken account of
relevant considerations and ignored irrelevant considerations. To fail in any of these
respects is an error of law. The rare exceptional situation when a decision—maker’s



]

48 Busby Kautoke v Public Service Commission [2019] Tonga LR

conclusions of fact are susceptible of being set aside is when those conclusions are
so clearly insupportable as to amount to an error of law. The following summary was
given by the New Zealand Supreme Court in Bryson v Three Foot Six Ltd [2005]
NZSC 34, [2005] 3 NZCR 721 at [26], a case involving an appeal on a question of
law but equally applicable to judicial review:

An ultimate conclusion of a fact-finding body can sometimes be so
insupportable — so clearly untenable — as to amount to an error of law;
proper application of the law requires a different answer. That will be
the position only in the rare case in which there has been, in the well-
known words of Lord Radcliffe in Edwards v Bairstow ([1956] AC14
at p.36) a state of affairs “in which there is no evidence to support the
determination” or “one in which the evidence is inconsistent with and
contradictory of the determination” or “one in which the true and only
reasonable conclusion contradicts the determination”. Lord Radcliffe
preferred the last of these three phrases but he said that each
propounded the same test.

[44] It had been said that the decision can be set aside where the body entrusted
with the decision has reached a decision based on a material mistake as to an
established fact: Halsbury’s Laws of England, Judicial Review Vol 61A (2018) at
[624]. But it seems to us that this is simply an example of a decision that is
insupportable or untenable because of that basic mistake of fact.

[45] Having heard extensively from counsel concerning the factual errors of the
Tribunal, as the Lord Chief Justice held them to be, we do not consider that even
collectively, they were so egregious as to give rise to an insupportable decision (if
errors of law had not otherwise been made, as we have found). In so concluding, we
have taken into account the nature of the Tribunal’s decision.

[46] Now that the matter is to be remitted to the Tribunal we ought to refrain
from expressing any view on those factual issues. We will however, make three
comments. The first is about the Lord Chief Justice’s reliance on the New Zealand
Court of Appeal case of Business Distributors Ltd v Patel [2001] ERNZ 124,
CA220/00 13 August 2001. In our view, that case dealt with an unusual situation
that was unlike the present one. The complaint made against the decision—maker (the
Employment Court) was that on a general appeal to it from the Employment Tribunal
one of the grounds of appeal had been the failure of the Employment Tribunal to
engage with certain important evidence. The Employment Court overlooked this
ground of appeal and did not traverse the evidence, even briefly which would have
been enough. The Employment Court’s failure to respond to a ground of appeal was,
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the Court of Appeal said, an error of law. But that is not this case. It has not been
asserted that the Tribunal overlooked a ground of Mr. Kautoke’s appeal to it against
his dismissal by the PSC. The Court of Appeal in fact commented:

If the Employment Court had traversed these matters even very briefly
in its decision, and had concluded that nevertheless the Tribunal’s
decision should not be disturbed, BDL could not now expect this
Court to interfere with the Employment Court’s judgment unless it
was able to clear the very high hurdle of showing that there was no
evidence to support the Court’s decision. Normally an attempt to have
this Court review the balance of the evidence, as if engaged upon
hearing a general appeal, must fail, even if we ourselves might have
assessed the evidence differently. This is because a complaint about
the weight of evidence and the conclusion drawn from it by the
adjudicator is an entirely factual question and does not raise any issue
of law.

[47] Secondly, the Tribunal has been criticised in the Supreme Court for failing
to refer to some pieces of evidence. But there is ordinarily no need for a fact—finding
body to make express reference to every piece of evidence. It is not to be assumed
without good reason that it has overlooked something which was before it merely
because it has not made reference to it.

[48] Thirdly, we have explained above (at [37] — [40] the nature of Mr.
Kautoke’s responsibility in relation to the safe-keeping of vouchers by the PMO. If
the Tribunal finds it to be the case that he really was unaware of a breakdown in the
records system as a result of which the missing vouchers were either never created
or were lost, that alone will not provide him with a defence under r.10(1) if his
unawareness was because he failed in his supervising or monitoring duties as we
have described them, for example, if he had not carried out the requisite random
checks on how the system was working in practice and on how the Deputy Secretary
was fulfilling his role in it. Part of the supervising responsibility was to see to it that
the PMO knew where its records were being kept at all times. In that respect, Mr.
Laurenson conceded there was no record kept of the documents removed from the
PMO nor of those returned later by the MOFNP. And, of course, the vouchers
relating to the 229 cheques have still not been found.

Orders

[49]
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(@  The appeal is dismissed.

(b)  The Supreme Court’s orders setting aside the Tribunal’s ruling of 18
April 2017 and referring Mr. Kautoke’s appeal back to the Tribunal
for re-hearing and re-determination are confirmed, save that it must
now be re-determined in accordance with this judgment.

(c)  There will be no order for cost in this court.
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Attorney General v Rodney Tomasi
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Handley, Blanchard, White; JJ
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Criminal law — unlawful arrest — were police acting in course of duty at time
of purported arrest? — whether charge of bribery of police officer is
well founded

Appeal — Court of Appeal powers on a determination of a point of law

This was an appeal against acquittal under s. 17D of the Court of Appeal Act.

The Arrested man asked the Police how much they want to let him off, and the LCJ
found this to be a clear attempt to bribe.

At trial the LJC acquitted the accused, purportedly following NZ precedent, because
the arrest was unlawful (no search warrant) and so at the time of the attempted
bribery, the police were not acting in execution of their duty as police officers. The
Attorney General accepted that because the search was unlawful, the arrest was also
unlawful.

HELD

Despite unlawful arrest and doubt if police were thus still acting in the course of
their duty, here the essential elements of a bribe took place, the offence of bribery
was maintainable and the accused could have been convicted if this appeal was not
merely seeking a determination of a point of law.

Cases considered
Webster v New Zealand Police [2019] NZHC 1335

Statutes considered

Court of Appeal Act section 17D
Tonga Police Act section 165(1)

Counsel for Appellant: ~ Mr. T. ‘Aho
Counsel for Respondent  Unrepresented
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JUDGMENT OF THE COURT

[1] The Attorney General appeals under s.17D of the Court of Appeal Act
against the acquittal of the respondent, Rodney Tomasi, on a charge of offering to
bribe a member of the Tonga Police (s.165(1) Tonga Police Act). The respondent
has not participated in the appeal process but, by virtue of s.17D(5), he is no way
prejudiced. That subsection provides that determinations by this Court of a question
of law submitted by the Attorney General to the Court “shall not in any way affect
or invalidate any verdict or decision given at the trial”.

The facts

[2] The alleged act of bribery occurred following the arrest of the respondent
by a member of the Tonga Police after he was found in a motor vehicle with illicit
drugs. The search of the vehicle was carried out without a warrant. For reasons which
are not relevant to this appeal, Lord Chief Justice Paulsen found that the search was
unlawful and excluded the evidence of the finding of the drugs. As a result, he found
that charges relating to them were not proven. On this appeal the Attorney General
accepts that because the search was unlawful the arrest of the respondent was also
unlawful.

[3] The charge under s.165(1) related to an event that occurred after the arrest
and when the respondent was being driven to a police station. Two Police officers
were present in the Police car. The respondent asked them “what is your number to
release me?” At trial the respondent did not challenge the prosecution evidence that
he had said this. The Judge found that the respondent’s words were “a clear invitation
to accept a payment to release him”.

[4] Section 165(1) of the Tonga Police Act reads as follows:

“A person commits an offence if the person gives, or offers to give, to any
member of Tonga Police, or to a person performing functions on behalf of
Tonga Police, any money or other benefit as an inducement to do or refrain
from doing any act in the execution of the police officer’s duty as a member
or in the performance of the person’s function on behalf of Tonga Police”.

The Supreme Court judgment
[5] The Lord Chief Justice focused upon what he termed the requirement that

the inducement be offered to a police officer in the execution of his duty. He referred
to the decision of the High Court of New Zealand in Webster v New Zealand Police
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[2019] NZHC 1335. That case involved a charge of assaulting a police officer in the
execution of his duty. A police officer had entered Mr Webster’s property and was
told by him to leave. When he did not, Mr Webster had pushed him. That was the
alleged assault. The New Zealand Court found that the police officer had no legal
justification for remaining on the property after being told to leave. It followed that,
although Mr Webster had undoubtedly assaulted the police officer, it had not been
proved that he was lawfully on the property when the assault occurred. Therefore
the police officer was not at this time acting in the execution of his duty. Mr Webster
was not guilty of the offence charged.

[6] Lord Chief Justice Paulsen considered that because the search of the
respondent’s vehicle was not lawful, there was no basis for his arrest. Therefore the
prosecution had failed to prove that the police officers to whom the bribe was offered
were, when offered the inducement, acting in the execution of their duty as police
officers. He consequently dismissed the bribery charge and acquitted the respondent.

The question of law

[7] In the notice of appeal the Attorney General formulated the following
question of law under s.17D(1):

“Does an unlawful search, leading to the arrest of a defendant, result in any
further offences committed by the defendant, upon arrest, being null and
void?”

[8] It will be observed that, as we have already recorded, the question assumes
and accepts that the arrest was unlawful. It also, incorrectly, treats the matter as one
of nullity, rather than of an offence that was not committed because one of its
ingredients was not proven, as the Judge found. However, the real vice in the
question is that it is far too broad and is not addressed to what in fact s.165(1)
proscribes. We therefore re-formulate it as follows:

“Did the prior unlawful arrest of the respondent have the effect of
preventing the Crown from proving that the respondent had committed an
offence under s.165(1) of the Tonga Police Act?”

Analysis
[9] We begin by pointing out that the Lord Chief Justice was obviously not

saying that because what would otherwise be an offence was committed at the time
of or after an unlawful arrest, by that fact alone no offence could have been
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committed. The offence might be a quite separate matter unrelated to whatever it
was that caused the arrest to be unlawful. Thus if an unlawfully arrested person then
kills or injures the officer who purported to arrest him, the unlawfulness of the arrest
would provide no defence or make evidence of the killing or injury inadmissible.
And even if the offending were related to the circumstances that led to the arrest,
such as the discovery of drugs for which a police officer was searching without a
warrant, a charge involving their possession might still be able to be brought
successfully in reliance upon evidence of their discovery. The court has a discretion
to admit such evidence notwithstanding any unlawfulness of the search: see, for
contrasting approaches in the United Kingdom and Australia to the admissibility of
unlawfully obtained evidence, R v Sang [1980] AC 402 (HL), on the one hand, and
R v Ireland (1970) 126 CLR 321 and Bunning v Cross (1978) 141 CLR 54 (HCA),
on the other. The present case is not a suitable one for resolving any differences
between those approaches, both of which permit the admission of unlawfully
obtained evidence in the exercise of the court’s discretion.

[10] What the Lord Chief Justice was concerned with in the present case was a
much narrower issue, namely whether as a result of an arrest now accepted to have
been unlawful, the prosecution was able to prove all the essential ingredients of the
particular offence under s.165(1) despite the reference therein to the “doing of an act
in the execution of the police officer’s duty as a member..... of the Tonga Police”.
Wias it necessary to prove, inter alia, that at the time of the alleged offending — the
time of the offering of the bribe — the officers were acting in the course of their duty?

[11] The Lord Chief Justice thought that it was necessary. He had found that
because the arrest was unlawful they were not so acting at the relevant time. He did
not explain why this was so. It was suggested to us in argument for the appellant that
the police officers were continuing to perform the duty of conveying the respondent
to a police station. On the assumption that the arrest was unlawful and therefore
should never have occurred, we do not accept that submission. If the detention was
unlawful the defendant was entitled to be set at liberty immediately. That situation
existed before the offer of the bribe. The Lord Chief Justice may therefore have been
correct in determining that the police officers had ceased to act in the performance
of their duty before the act of bribery.

[12] It does not follow, however, that an offence under s.165(1) could not have
been committed. The concentration in the Supreme Court on the reference in the
subsection to the duties of the police officer tended to obscure what it is that the
subsection is proscribing. What is central to it, in our view, is (i) the offer of a bribe
(the “inducement”) and (ii) the purpose or intention of the person who offers it, that
is, that the police officer will not fulfil his duty; a gift or offer of money or other
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benefit to the police officer coupled with a corrupt intention on the part of the giver
or offeror.

[13] The actus reus of the s.165(1) offence is the offering of the inducement to
a police officer. The mens rea is that the offer is made with the intention that the
police officer will thereby be persuaded to commit a breach of his duty. The offence
is complete if there is the holding out of the inducement to a police officer with the
corrupt intention. It is not necessary that there is actually a duty to be performed in
the particular circumstances (the defendant may be mistaken about that), and there
need not be any non-performance of duty for the offence to have been committed.

Any performance or non-performance of duty will be something that will occur after
the offending is complete.

[14] In contrast, in the Webster case the punishable act was an assault which had
to have been committed in a specified circumstance, namely when the assaulted
officer was engaged in the performance of his duty. So there was no offence as
charged unless the officer’s duty was being performed contemporaneously with the
assault. There had to be an actual interference, by assault, with the performance of
his duty. In Webster it happened that the constable was acting outside his duty,
because he was a trespasser, when pushed by Mr Webster.

[15] For these reasons, we allow the appeal and answer the re-formulated
question as follows:

Question: Did the prior unlawful arrest of the respondent have the
effect of preventing the Crown from proving that the respondent had
committed an offence under s.165(1) Tonga Police Act?

Answer No.
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Siokatame Tupou v Rex

Court of Appeal
Handley J, Blanchard J, Randerson J
AC 16 of 2018

17 April 2019

Sentencing — machete attack repeatedly to head — being drunk or
provoked is no excuse

Accused was found guilty of a sustained deadly drunken machete attack requiring
major operations and likely permanent impairment.

HELD
1. 6 years prison was held reasonable. Precedents were considered. Any
provocation did not require changing the sentence. The offender being
drunk is no excuse.
2. If counsel criticises the prosecution for not raising the alleged prior assaults
by the victims, he must provide a written waiver of legal professional
privilege enabling the lawyer to answer any such allegation.

Counsel for Appellant Mr. D. Corbett
Counsel for Respondent Mr. 'A. Kefu SC and Mr. T. 'Aho

Cases considered

R v Mafi (CR32/ 2013)
R v Langi CR 171/2008
Mo'unga v R (1998) TLR 154

JUDGMENT OF THE COURT

[1] Mr. Tupou appeals against a sentence of 6 years imprisonment in relation
to an incident on 23 December 2017 in which he attacked two men with a machete
causing very serious injury to one of them (Simote) and less serious injury to the
other (Siua).
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[2] Mr. Tupou pleaded guilty in the Supreme Court to one count of grievous
bodily harm and one of causing serious bodily harm. When Cato J sentenced Mr.
Tupou he also ordered the last 2 years of the 6 year term be suspended.

[3] Mr. Corbett advances the appeal on the basis that there was a degree of
provocation by the victims that Mr. Tupou's then counsel did not raise at sentencing.
He submits that the sentence should have been reduced by 12 to 18 months and that
the period of the suspension should have been longer.

Summary of Facts

[4] Mr. Tupou was 21 at the time of the offending and had been drinking
alcohol with a group of young men including the two victims. At one point there was
an argument between Mr. Tupou and Simote and they had a fight. Simote apologised
and Mr. Tupou accepted the apology.

[5] Mr. Tupou than went to his home, obtained a machete, and returned to the
place where the victims and others were still drinking. Counsel agreed this process
would have taken about 10 minutes. Mr. Tupou then carried out a sustained attack
on Siua, attempting to strike him on 5 occasions with the machete and then once
more after he fell. The appellant then chased after Simote and hit him repeatedly
about the head with the machete after he fell. When Simote got up and tried to run
away, Mr. Tupou chased and caught him. He continued hitting the victim with the
machete. The attack only stopped when Mr. Tupou's younger brother took the
machete away from him.

[6] Siua sustained multiple lacerations to his left arm, forearm and hand.
Fortunately these have now healed with no long term complications. The injuries to
Simote were serious. He received multiple lacerations to his left arm, forearm and
hand, an open fracture to the ulnar bone and cuts to the ulnar nerve and artery and
cut tendons on three fingers. These injuries required two major operations and more
surgery may be needed. He is most likely to have a degree of permanent chronic
arthritis and limited movement of the left wrist and two of his fingers.

Discussion
[7] We are satisfied that the sentence was within the available range and that

the evidence of provocation relied upon does not suggest the sentence ought to be
interfered with.
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[8] Essentially, Mr. Tupou's affidavit in support of his application for leave to
appeal states that he had been drinking with a group of young men. During the course
of the evening, one of the victims slapped him hard on the back without any reason.
He says that shortly after the other victim punched him in the face causing a bloody
nose and a loose tooth.

[9] We accept Mr. Kefu S.C's submission that little weight should be given to
this evidence. It was not mentioned in the summary of facts to which Mr. Tupou
pleaded guilty nor in the pre-sentence report. His account has not been tested. Even
if true, the assaults said to have been made on Mr. Tupou did not justify him in
returning to his home to obtain the machete and then locating the victims and
attacking them with the machete. As Mr. Kefu rightly said, Mr. Tupou's attack on
the victims was not an immediate response to the alleged provocation but followed
some time later after he had gone home to arm himself with a lethal weapon. He then
carried out a sustained and deliberate attack on the two victims. As the Judge said,
the fact that Mr. Tupou was drunk is no excuse.

[10] In his sentencing remarks, Cato J observed that a machete is an inherently
dangerous weapon, particularly in the hands of a drunken offender. We agree and
note that the starting points of 6 %2 years on the first count and 4 years on the second
were within range for this offending given the use of a weapon, the serious injuries
inflicted particularly on Simote and the sustained nature of the attack.

[11] The Crown relied at sentencing on R v Mafi (CR32/ 2013) in which the
prisoner was convicted after trial on one count of causing grievous bodily harm. This
involved an attack on the victim with a machete resulting in a head wound and a
disrupted artery. Although the victim lost a lot of blood and was treated at hospital,
it appears he made a full recovery. Cato J adopted a starting point of 6 ¥ years
imprisonment, noting it would have been higher if there had been serious permanent
injury.

[12] Mr. Corbett pointed to the end sentence in Mafi of 3 years imprisonment
fully suspended but we are satisfied there were exceptional mitigating circumstances
relating to the advancing age and poor health of the offender which have no parallel
to the present case. The Crown's reliance on the 6 %2 year starting point for a machete
attack on a single victim was justified.

[13] Mr. Corbett also referred us to R v Mohokoi (2008) TLR 111 in which the
offender pleaded guilty to an alternative charge of causing grievous bodily harm
after originally being charged with manslaughter. The offender struck the victim on
the head with a torch resulting in a depressed fracture of the right side of the skull.
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The victim died 6 days later. Andrew J imposed a sentence in the Supreme Court of
18 months imprisonment with the final 6 months being suspended.

[14] Mr. Corbett submitted the culpability of Mr. Mohokoi was more serious
than that of Mr. Tupou, yet a shorter sentence was imposed. The sentence appears to
have been lenient but the present case involved a much more lethal weapon, two
victims, and repeated blows over a sustained period.

[15] Counsel also referred to R v Langi CR 171/2008 in which Ford CJ re-
sentenced an offender on charges of causing grievous bodily harm and attempted
robbery. A victim had been shot with a rifle and seriously injured while attempting
to escape. A final sentence of 6 years imprisonment was imposed on the grievous
bodily harm charge but the case is of little assistance since the Court did not identify
a starting point nor how the final sentence was arrived at.

[16] We are satisfied that-the sentencing Judge's composition of the overall
effective sentence was appropriate. After allowing for mitigating factors (guilty plea,
youth, clean record, remorse and supporting testimonials) the Judge:

€)] Imposed sentences of 5 years and 3 years respectively on the two
counts;

(b)  Ordered that only 1 year on the second count was to be served
cumulatively on the first; and

(c)  Ordered that the final two years of the resulting 6 years sentence he
suspended on conditions that are not challenged on appeal.

[17] Mr. Corbett submitted that the sentence should have been suspended for a
longer period relying on the factors identified in Mo'unga v R (1998) TLR 154.

[18] Given the seriousness of the offending, we are not persuaded that the
sentence should have been suspended for a longer period. The factors identified in
Mo'unga v R are reflected in the discounts allowed by the Judge in fixing the length
of the sentence and in the partial suspension ordered. Offenders inflicting serious
injury with a weapon must ordinarily expect to serve a term of imprisonment. That
is particularly so given the prevalence and availability of machetes.

[19] We mention a final point. Mr. Corbett was critical of trial counsel for not
raising at sentencing the issue of the alleged prior assaults by the victims. We wish
to make it clear that if allegations of this kind are made it is necessary for the
appellant to provide a written waiver of legal professional privilege in advance of
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the hearing in this Court so as to enable the lawyer to answer any such allegations.
That did not happen and we disregard the allegations accordingly.

[20] The appeal is dismissed.
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Minister of Lands v Penitani and Ors.

Court of Appeal
Handley J, Blanchard J, White J
AC 3/2019

6 September 2019

Land law — strict compliance with Act is not necessary here, in these
procedural matters (inclusion of Book and Folio numbers)

Statutory Interpretation — The court can look at the practical effect
of an over-pedantic interpretation of a provision; forms in an Act
are part of the Act and not of lesser standing

The Land Court (Niu J) decided that a lease validly granted is not effectual to pass
or affect an interest in land until validly registered in strict compliance with s. 27 of
the Land Act (including book number and folio number). The Court’s decision meant
that very many leases and dealings were invalid.

On appeal the court looked closely at Lands Registry procedures and found that the
inclusion of book and folio numbers was not essential, especially in the real
circumstances of the registry.

The Lands Act provision was construed on appeal to obtain a practical result that
gives effect to the substantial intention of section 27 of the Act.

HELD
1. The failure to include the book and folio numbers was not crucial; and the
pedantic interpretation of the Form, meaning thousands of leases over a
century were invalid, could not be a correct interpretation of the Act.
2. Courts have always accepted that it is unlikely that it was a purpose of the
legislation that an act done in breach of a statutory provision should be
invalid if public inconvenience would be a result of the invalidity of the act.

Cases considered
Project Blue Sky v ABA [1998] HCA 28, 1994 CLR 358 at [93]

Statutes considered
Land Act, ss 126, 127

Counsel for Appellant: Mrs. L. Folaumoetu'i SC Attorney General
Counsel for First respondent: Mr. D. Corbett
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JUDGMENT OF THE COURT
Introduction

[1] Sitting in the Land Court, Niu J, having raised the point himself without
being urged to do so by a party to this litigation, has held that the system used for
registration of leases in Tonga for the past 92 years or so - since 1927 - does not
comply with the Land Act and registrations under that system have been invalid. The
Judge has ruled that, although such a lease - of which there are thousands - may have
been validly granted, it is not until validly registered effectual to pass or affect any
interest in land: s.126 Land Act. That is the position, in the view of the Judge,
because s.127 (and in particular its inclusion of "Book" and "Folio” nos.) has not
been complied with:

127. Registration of a lease or of a permit as the case may be shall be
effected by the Minister filing one original thereof in the register of
leases in his office and by endorsing the other with the following
memorial of registration:

Registered the ............ day of ............. 20.........
Register of Leases (or Register of Permits as the case may
be) ....... BooK: .....ccoveneee. (0] | To L

Signature of Minister

The lease (or permit as the case may be) endorsed with the memorial
of registration shall be delivered by the Minister to the person
entitled thereto.

[2] The Minister of Lands appeals against the order made as a result at this
ruling.

The judgment below

[3] Niu J had been hearing formal proof of an unopposed claim by the plaintiff
and first respondent to this appeal, Mr. Penitani, for an order that the defendants/
second and third respondents, Mr & Mrs Fuiinaono, vacate a tax allotment at
Ma'ufanga which the plaintiff has been leasing from the owner, Richard Mafi. Mr
Mafi was granted the tax allotment and it was registered in his name on 10 April
2017. No challenge has been made to that registration.



&]

[2019] Tonga LR Minister of Lands v Penitani and Ors. 63

[4] On 21 July 2017, a lease of the allotment for 20 years from that date
approved by Cabinet was granted to Mr Penitani. No challenge is made to the grant.
The Minister registered the lease as N0.9075 on the same day. It is that registration
that has been held to be invalid. As a consequence of that ruling the plaintiff has not
been unable to progress his claim against the second and third respondents and obtain
the orders that he is seeking. All the Judge has found he is presently entitled to under
his grant of lease is the right to have the lease registered, which in the Judge's view
has not yet occurred. Niu J therefore joined the Minister as a third party to the
proceeding and ordered him to effect the registration in the manner the Judge
considered would comply with s.127. The Minister was required by the Judge to
write into "the 2 originals of [the] deed of lease .. .. registered as lease n0.9075, the
Book no. in which the deed would be bound and the Folio no. which [the] deed will
constitute in that book and he shall sign and date those entries on the deeds
accordingly".

[5] The process of reasoning that led the Judge to make this order was as
follows. Having correctly found that Richard Mafi had been lawfully registered as
holder of the tax allotment and that he could therefore lawfully grant a lease of the
whole of it to someone else in accordance with .56 of the Act, ie with the approval
of Cabinet, Niu J observed that by reason of s.126 a lease is not effective until
registration in the manner prescribed in s.127.

[6] Niu J said that it was clear that "the same way in which deeds of grants of
allotments are registered is to be used for registration of leases, hence the
requirement for "Book .....Folio. . .." "He then described the process actually being
used by the Ministry:

“But it appears that what is being done by the Minister with registration of
leases is to bind the deeds of leases which are kept but instead of having the
books numbered, and the pages of the leases therein numbered numerically
therein, and the number of the book and of the page of the book being
written on the deed of the lease "Book ...Folio ... ", he has a separate book
which he calls the register of leases in which he has entered all the
particulars of all the leases that have ever been granted in Tonga from the
beginning up to now in numerical order. In that register of leases, the lease
granted to the plaintiff has been registered as lease n0.9075, on 21 July
2017.

Mr. Semisi Moala, Land Registrar of the Ministry of Lands, gave evidence
and stated that all the deeds of lease have been bound in books but the pages
or folios of those books are not numbered. On the front cover and spine of
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[7]

each book is written the number of the deed at the front and the in the book
in numerical order from the number of the first deed to the number of the
last deed in it. He said that in all, there are some 80 books of the deeds, and
that the deed of this lease of the plaintiff, together with other deeds of lease,
have all been put together but not yet bound into a book yet, until, he said,
the Ministry would have 50 leases before they can be bound into a book
like the last book., book no.79.

Mr. Moala said that to date, there are 4 books which constitute the register
of leases. All the other 3 books are all full of the list [sic] and particulars of
all the leases there are in the Kingdom. The particulars of the lease of the
plaintiff, ie. Lease n0.9075, have been entered as n0.9075, in book no.4 of
that register.

The Judge concluded from this evidence that the book which the Minister

has used and which he has called the "Register of Leases" is a book wherein he has
entered only the particulars of the lease and that he has given the leases the numerical
number by which he has entered them in it. Niu J said, however, that this book was
not the register of leases which s.127 requires the Minister to keep:

“The register of leases required by s.127 is the deeds of lease themselves,
not the particulars only of the leases. S.127 requires that the deeds of leases
are bound in a book as the register of those leases, with the number of that
book and the page or folio of each lease being written on each deed as
"Book ... Folio ... ", and the deed for the lessee being handed to the lessee
with the "Book .... Folio ... " numbers being already written on it. So that if
one looks at the lessee’s deed, he would see the number of the book and of
the page in which that deed of lease has been registered, without the need
for him to check any book in the Land Office to see if the deed has been
registered. But with the register of leases which the Minister now keeps, all
that the deed which the lessee has is a register number. If he checks that
number, he only finds that it is a number in a book of particulars of leases.
He does not find the deed in that book. He has to look for one of some 80
books to find the book with the numerical number by which his deed has
been registered. Those 80 books are not numbered and the pages are not
numbered. Although they contain the deed of lease, they are not the register
because they are not numbered as required by s.127 and the Minister has a
different book which he calls the register of leases.
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[8] Accordingly the Judge said, the lease had not been registered in accordance
with 5.127 and therefore, because of s.126, it was "ineffectual to grant[the plaintiff
any interest in the land on which the defendants reside."

[9] The Judge said that he had received a memorandum from the Acting
Attorney General on behalf of the Minister which explained that the Ministry does
not use the memorial in s.127 because, it says, the form of the deed of lease is
prescribed in Schedule IX of the Act (Form 3) which instead requires a memorandum
as follows:

Registered in the Registry of Leases of the Tonga Government in the Office
of the Minister of Lands, Nuku'alofa, onthe  day of the month of ..........
20.. .. ...

NO...ocooee i
Minister of Lands.

The memorandum from the Acting Attorney General contended that the requirement
for a memorial in 5.127 was administrative, and not a substantial procedural matter
that was mandatory.

[10] Niu J's answer to this submission was that the prescribed form in Schedule
IX was provided for in 5.124 (1):

124(1) All applications, leases, sub-leases, transfers and permits shall be
in the forms prescribed in Schedule IX with such variations as
circumstances may require and in the cases of leases, sub-leases, transfers
and permits shall be in duplicate.

That meant, Niu J said, that the forms in the Schedule must be varied as required
and, in the case of leases, must be varied as required by s.127:

Otherwise, the form, which is prescribed by regulation made under the Act,
would result in changing the requirement of the Act itself.

[11] Prior to 1927, when s.127 was enacted, the regulation of leases (and
allotments) had been done by entering them in a register just like registration of
births, deaths, marriages, vessels, motor vehicles etc. But after 1927, the Judge said,
a separate and different system was required. The Minister had chosen, however, to
continue to register leases as he had done prior to 1927. That was not a procedural
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error but "a substantive and substantial departure from the requirement of the Act",
making the purported registration invalid.

Submissions

[12] For the Minister, Mrs Folaumoetu'i SC, supported by Mr. Corbett, for the
plaintiff, submitted that the current practice complies with s.127. The Ministry
deemed, or treated, the 80 books of bound deeds of leases as the register of leases. It
used the memorial provided for in the prescribed statutory form (Form 3 of Schedule
IX). The use of an index to the register and of the lease number as a way to find the
location of the lease met the intentions of s.127. The memorial in s.127 was not
mandatory. The form of the lease, including the memorial actually used, was
prescribed by s.124 and had been enacted by Parliament as part of the Land Act. It
was not prescribed by regulation as the Judge had stated. The reference in s.124 to
variation as circumstances required did not necessitate any variation of the memorial
in Form 3.

[13] Counsel contrasted s.127 (“filing one original thereof in the register of
leases™) with what was specified for the registration of tofia (allotments for nobles)
in 5.116, which expressly requires the tofia certificate to be bound up in a book called
the register. For a lease, there was no such requirement for a book, merely for a filing
in a register. Schedule 1X Form 3 referred only to a "No." or "Fika" in the Tongan
language version. A unique single identification had for 92 years been assigned to
each lease. All the Minister had failed to do, if there was indeed any failure, was to
call that identification "Book/Folio" in the endorsement on the copy of the lease
given to the lessee.

Analysis

[14] Like the Supreme Court, we had the benefit of inspecting specimens of the
records used by the Land Registry and the lease in question. The Ministry keeps
what are in effect (now) four Index volumes in which it records, separately for every
district, each lease, assigning it a number, and particulars of the leased land and other
details. It appears to us that such index books cannot be regarded as the Register and,
despite what Mr Moala may have said in his evidence, as the Attorney General has
submitted, the Ministry does not so regard them. They are not intended to be more
than a guide to the Register proper. They are useful to persons wishing to consult the
Register and to Registry staff but are not called for by the Land Act.

[15] What must be regarded as the actual legally required Register is a set of
(now) 80 volumes of bound original leases. Volume 81 is in the course of
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compilation and present Registry practice is that the leases in that volume will be
bound together in book form when there are 50 of them. We pause to make the
obvious point that, although s.127 (if it is in fact the governing provision in all
respects) speaks of the Register of Leases in terms of a "Book", that could never be
strictly complied with until there are sufficient individual leases to create a book,
and the legislation leaves it to the Minister to decide how many leases a book should
consist of. This is an indication that not every part of the relevant provisions should
be regarded as mandatory. Sensibly, a measure of discretion in some matters is left
for administrative decision.

[16] The 80 volumes must be recognised as being the Register which the Act
requires be kept. They have not been numbered 1 to 80 but because, as we will
explain, it is a simple matter to determine in which volume a particular lease is to be
found, that again cannot be a sufficiently important non-compliance to invalidate the
treatment of the volumes by the Ministry as the Register. What does distinguish each
volume (Book) is that on its cover and spine the first and last numbers of the
contained leases are written. So all a searcher who knows the number of a lease has
to do is to look for the volume containing the sequence of leases which includes the
lease in question.

[17] Each lease is given the number identifying it that appears in one of the Index
volumes. That number is recorded in both copies of the lease on its second page in a
memorandum as prescribed in Form 3 of Schedule IX (see [9] above). (A lease
usually has four pages). It becomes upon incorporation in the Register a component
of the Book of which it is a part. In our view, it becomes a "Folio™ of that Book. A
folio can mean any separately identified document in the Register Book. We repeat
that it would not be sensible to deny registered status to a lease until the volume is
completed by the binding together of the individual folios (leases). In the interim- a
period usually of at least months and possibly more than a year - before there is a
new set of 50 leases, the unbound leases are kept together as a consecutive series.
That is a practical way of achieving compliance.

[18] How then does this treatment of the leases by the Ministry measure up to
the specifications of the Act? We see no way in which it does not meet the truly
important requirements found in Part VIII Division Il which provides for
registration of leases. Section 124(1) requires that leases be in the form prescribed
in Schedule IX "with such variation as circumstances may require”, and in duplicate.
The leases follow Form 3 and are in duplicate (the second copy being issued to
leaseholder). Both copies include the memorandum required by Form 3. Thus they
state the lease no.
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[19] The only possible deficiency in meeting the requirements of Division 11 is
the failure to include in the memorandum a reference to Book and Folio nos. as
stipulated in s.127. (As an aside, if that were done, and the Folio no. were to be
different from the lease no., there would be non-compliance with Form 3).

[20] This suggested deficiency, which Niu J believed to be a substantial non-
compliance, stems entirely from the fact that s.127 and Form 3 of Schedule L-X
create apparently inconsistent requirements. We have however explained how the
Register in fact contains Books and Folios and that a Book can exist before binding
into a completed volume. Was it therefore wrong for the Minister back in 1927 to
adopt the memorandum specified in Form 3? We think not. That decision (not
apparently challenged for nearly 100 years) was open to the Minister. The only true
non-compliance with s.127 was in not endorsing the Book no. of which the lease
was to form part and in not calling the lease no. a Folio no., as it in fact was. For the
following reasons this cannot be regarded as a significant non-compliance leading
to invalidity of the registration system.

[21] It is worth drawing attention at this point to a remark in the plurality
judgment of McHugh, Gummow, Kirby and Hayne JJ in Project Blue Sky v ABA
[1998] HCA 28, 1994 CLR 358 at [93] in which they recommended that the test for
determining an issue of validity of this kind should be "to ask whether it was a
purpose of the legislation that an act done in breach of the provision should be
invalid". Furthermore, and especially apposite in the present case, the four Judges
commented (at [97]) that:

Courts have always accepted that it is unlikely that it was a purpose of the
legislation that an act done in breach of a statutory provision should be
invalid if public inconvenience would be a result of the invalidity of the act.

[22] The non-compliance which was particularly singled out by Niu J is that
because the Registry has followed Form 3 rather than s.127 in what that section calls
the "memorial of registration”, the duplicate copy of the lease issued to the
leaseholder does not, as required by the section, state Book and Folio nos. for the
lease.

[23] As we have explained, that appears to be of no great practical significance.
The purpose of the legislation is fulfilled if, as is the case, each lease is filed in a
Register and the duplicate copy is marked (numbered) so that the original can be
located in the Register. As we have seen, a lease no. is given in both copies in
compliance with Form 3 and there is a workable method of locating each lease in the
Register. The Judge considered that the Ministry should not have followed the form
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of memorandum or endorsement in Form 3. He said it should have varied that form
and strictly complied with s.127 because s.124 provided that forms should be varied
as circumstances required and Form 3 was "prescribed by regulation” made under
the Act. In other words, the Judge was saying that the form should be varied to
comply with s.127 because it did not have equal standing with s.127 and the latter
must prevail. That reasoning is incorrect because the form was enacted as part of the
Act. It was not a regulation. It was not the product of subordinate legislation. The
Ministry was entitled to follow the form specified for leases in s.124 without
variation to the memorandum it contained. We take the reference to variation in
s.124 to be intended, in relation to leases, to cover a situation where some special
term or qualification was needed to be included in a lease to cover a circumstance
not commonly found. It would not have been intended to require a variation in
respect of all leases otherwise such a matter would surely have been dealt with in
Form 3 itself: the memorandum would have been identical to that in s.127. It seems
to us, rather, that the drafter of the Act has simply overlooked s.127 when drafting
Form 3, thereby creating an appearance of inconsistency. The Ministry has followed
Form 3 and cannot be said to have erred in doing so.

[24] We do not regard the non-compliance with s.127 as so significant as to
justify the invalidation of nearly a century of lease registrations. Certainly, the first
requirement of s.127 - filing the original in a register in the Minister's office - was
essential and had to be complied with, but the exact text of the endorsement specified
in the second part of the section (after the word "and"), applicable only to the
duplicate copy, was not of a significance that could possibly require the latter portion
of the section also to be treated as mandatory. To do so would produce what in Blue
Sky was called "public inconvenience™ and in this case, as the Attorney General
submitted, would cause chaos as thousands of leases would have to be recalled for
correction of their memoranda. Issues would probably then emerge about the effect
of leases not having been validity registered in past years. The stability of an already
fragile registration system would be put at considerable risk.

[25] Accordingly, the Judge was wrong to find that the plaintiff’s lease had not
been validly registered and that s.126 rendered it ineffectual to pass or affect any
interest in the allotment. His orders to the Minister must be set aside.

Orders

The following orders are made:

1 The appeal is allowed,
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[27]

The orders made by Niu J on 21 May 2019 are set aside,

The case is remitted to the Land Court for the first respondent's case against
the other respondents to be heard and determined.

There will be no order for costs in this Court.
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Heamani Lopeti v Rex

Court of Appeal
Handley J, Blanchard J, Randerson J
AC 11/2019

17 April 2019

Criminal law - test of reasonableness of verdict; procedure for
caution when evidence given under immunity

A man appeals against his conviction of robbery with violence, on the ground that
the jury’s decision was against the weight of evidence.

HELD

The test is that a verdict will be unreasonable if, having regard to all the evidence,
the jury could not reasonably have been satisfied to the required standard that the
accused is guilty. In this case there was ample evidence for the jury to reach a guilty
verdict. Another man was granted immunity if he gave truthful evidence against the
accused and the trial judge had given proper caution to the jury about accepting such
evidence.

Cases considered

R v Owen [2007] NZSC 102, [2008] 2 NZLR 37

Counsel Appellant in person
Counsel for Respondent  Mr. 'A. Kefu SC and Mr. T. 'Aho

JUDGMENT OF THE COURT

[1] The appellant Mr. Lopeti was convicted on 14 June 2018 after jury trial
before Cato J on one count of armed robbery and one of causing serious bodily harm.
He was later sentenced to 10 years imprisonment on the first count and to 2 % years
on the second count, to be served concurrently. Mr. Lopeti now appeals against both
conviction and sentence.

The Crown Case
[2] The Crown case was that on 9 November 2014 Mr. Lopeti entered the

complainant's house in the prison compound at Hu'atolitoli while she was at a
morning church service. He confronted and struck her 18 year old son Pese on the
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lower leg with a machete, and stole 10 Tongan mats. Later that day a prison officer,
Inspector Vake, responded to a report of a car crash in Veitongo. His evidence was
that he found Mr. Lopeti in the driver's seat. He located a number of Tongan items
wrapped in a piece of cloth in the back seat and another Tongan item on the driver's
seat wrapped in a hoodie. Mr. Lopeti had been sitting on it.

[3] The complainant gave evidence identifying the items found in Mr. Lopeti's
vehicle as belonging to her husband. She also confirmed that she knew Mr. Lopeti
and that he had been to her residence before. Another prison officer, Mr. Moeaki,
gave evidence of receiving advice from the complainant about an incident at her
house on the day in question. He found two sets of footprints at the back of the
complainant's residence. The footprints suggested two directions backward and
forward. He followed the footprints and located a machete in a plantation behind the
residence. The machete was produced in evidence.

[4] The complainant's son Pese was in New Zealand at the time of trial but his
statement was read to the jury and a photograph of the wound to his lower leg was
produced. He described being woken in the house while his parents were in church.
Someone was poking his neck with a knife. He was told to keep quiet. There were
two men in the room but it was still dark and he was only able to give a partial
description of them. One of the men he described as the "big guy" was wearing a
hoodie. This man hit his right leg with the machete, removed Tongan items and then
both men disappeared. The Crown did not suggest Pese was able to positively
identify Mr. Lopeti as one of the men.

[5] The prosecution's principal witness was a serving prisoner Mr. Penisiliti
Malafu. He was initially charged with the armed robbery along with Mr. Lopeti.
However Mr. Malafu was later acquitted after the police offered no evidence against
him. Shortly before trial, Mr. Malafu was spoken to with a view to his giving
evidence for the prosecution. He made a statement implicating Mr. Lopeti and was
granted immunity from prosecution by the Acting Attorney-General on the usual
basis that he give truthful evidence.

[6] In evidence at trial, Mr. Malafu said he met Mr. Lopeti at Pahu and was
told to get into the vehicle Mr. Lopeti was driving. Mr. Lopeti said they were going
to Vaini to "pick up some stuff." Mr. Lopeti drove. They went past Vaini to the
Hu'atolitoli prison compound. Mr. Lopeti told him they were going to break into the
house occupied by the complainant and her husband and steal Tongan items he said
belonged to the complainant. Mr. Lopeti told him he had seen the items there on
previous visits to the house. Mr. Malafu said he had been lied to by Mr. Lopeti and
did not want to go into the house. He then saw Mr. Lopeti pick up a machete and go
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into the house. Around that time he heard the church bells ringing for the morning
service. Mr. Malafu said he did not go into the house but heard a kid yelling.

[71 Mr. Malafu went back to the car and was joined by Mr. Lopeti carrying
Tongan items. Mr. Lopeti told him he had assaulted the son of Si'i Kae Ha (the
complainant's husband) with a machete. Mr. Malafu then gave an account of the
movements of Mr. Lopeti's vehicle, an attempt by Mr. Lopeti to have someone take
the mats and then the collision with a sign post. At that point, Mr. Malafu left the
scene and found his own way home. When he left, Mr. Lopeti was in the driver's
seat and had been sitting on one of the Tongan items.

The Defence Case

[8] Mr. Lopeti's defence was two-fold. He denied any involvement in the
robbery and asserted that Mr. Malafu was the robber. On the morning of the robbery
he was driving his car in the vicinity of Vaini village. He stopped for a man named
Pila Pasina who was asking about a tyre for his vehicle. Mr. Malafu emerged with a
package. He asked Mr. Lopeti to take him to Lapaha. Mr. Malafu asked him if he
knew anyone who would buy Tongan items.

[9] Mr. Lopeti said he saw a man named Sunia walking towards Vaini village
at the time he first saw Mr. Malafu that day. Mr. Lopeti said Mr. Malafu told him
that he and Sunia had carried out the robbery and it was Sunia who had hit the boy
Pese. He then gave an elaborate account of attempts by Mr. Malafu to sell the Tongan
items, the car crash and his arrest.

Grounds of Appeal against Conviction

[10] Mr. Lopeti's appeal ground was that the jury's verdict was "against the
weight of evidence". He pointed in his written submissions to a number of
discrepancies in the evidence of the Crown witnesses but did not advance these in
his oral submissions before us. Rather, he focussed on Mr. Malafu's evidence. He
submitted Mr. Malafu lied throughout his evidence pointing to a statement Mr.
Malafu had made soon after his arrest that he had been picked up by Mr. Lopeti at
Ha'ateiho whereas he said in evidence it was at Pahu.

[11] Mr. Malafu had made this change to his evidence in his examination in
chief and it was part of the material before the jury to consider. The Judge drew
attention to this discrepancy in his summing up.
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[12] Mr. Lopeti's main point was a submission that his trial was unfair because
Mr. Malafu had been granted an immunity shortly before trial, had made a statement
only a few days before about events 4 years before, and had then given evidence Mr.
Lopeti submitted was untruthful.

[13] We are not persuaded Mr. Lopeti's trial was unfair for the reasons advanced
by Mr. Lopeti. The circumstances in which Mr. Malafu gave his evidence were all
before the jury including the terms of the immunity which were read to the Court
and the fact that Mr. Malafu was a serving prisoner. In cross-examination Mr. Lopeti
elicited from Mr. Malafu the fact that he had been convicted of breaking and entering
involving the theft of Tongan mats on a previous occasion. There is no evidence that
the charge against Mr. Malafu was dropped in return for his offer to give evidence
against Mr. Lopeti. A significant period of time had elapsed between these two
events.

[14] The Judge dealt with the immunity issue fully and correctly in his summing
up to the jury, including warning the jury to take care in scrutinising Mr. Malafu's
evidence.

[15] Mr. Lopeti also raised an issue about the introduction of Pese's statement
which was read to the jury. The trial transcript shows this statement was introduced
with Mr. Lopeti's agreement. Mr. Malafu was recalled so that Mr. Lopeti could
question him about Pese's statement that he saw two men in the house when the
incident occurred. Mr. Malafu said only Mr. Lopeti went into the house and denied
Mr. Lopeti's suggestion that it was he (Mr. Malafu) and the man Sunia who went
into the house.

[16] A final point raised by Mr. Lopeti was that the Judge stopped him asking
questions about an alleged beating up by the Police after his arrest. The Judge rightly
stopped this line of questioning because it was irrelevant. The issue had been
canvassed in a voir dire in which Cato J ruled an interview with Mr. Lopeti and an
associated demonstration to be inadmissible.

[17] We have reviewed the entire trial transcript in the light of Mr. Lopeti.'s
submissions. Our assessment is that this was a case in which the jury's task was to
assess whether Mr. Malafu was telling the truth. Their verdict shows they found Mr.
Malafu's account to be truthful. His account, if accepted, provided ample evidence
to support the verdict. It was a matter for the jury to consider whether there may have
been a second man who entered the house as Pese stated. In Pese's absence, it was
open for the jury to accept Mr. Malafu's evidence that Mr. Lopeti was the only person
who went into the house but the jury might equally have found the man Suni had
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gone into the house with Mr. Lopeti as suggested in cross-examination of Mr.
Malafu.

[18] The fact that Mr. Lopeti was found to be in possession of the Tongan items
soon after the incident tends to corroborate Mr. Malafu's account and demonstrates
that Mr. Lopeti was at least a party to the robbery. The jury's verdict shows they
were satisfied he was the principal.

[19] We conclude by drawing attention to the ground of appeal Mr. Lopeti relies
upon. It is not a ground of appeal to assert the verdict is "against the weight of
evidence." In terms of s.17 (1) of the Supreme Court Act, the correct legal ground
relating to sufficiency of evidence is that the verdict is unreasonable having regard
to the evidence. A verdict will be unreasonable if, having regard to all the evidence,
the jury could not reasonably have been satisfied to the required standard that the
accused is guilty: R v Owen [2007] NZSC 102, [2008] 2 NZLR 37 at [5].

[20] Our conclusion that the verdict was open to the jury if Mr. Malafu was
accepted as a truthful witness means the verdict was not unreasonable having regard
to the evidence. Nor have we found any unfairness to Mr. Lopeti in the way in which
the trial was conducted or in the prosecution's reliance on Mr. Malafu's evidence and
the immunity from prosecution he was granted. The appeal against conviction is
dismissed.

Sentence Appeal

[21] Mr. Lopeti appealed against his sentence on the ground it was manifestly
excessive. However he did not advance any submissions in support other than to say
he denied the offending.

[22] We are satisfied the sentence was appropriate having regard to the totality
of the offending. The sentence of ten years imposed for the armed robbery was
consistent with this Court's decision in :Alatini v R 4/18 (Appeal from CR208/08).
Although the offending in that case was more serious than the present, the Judge was
right to take into account that this was a deliberate and planned theft involving the
use of a lethal weapon to inflict a serious wound on an innocent young man. The
taking of Tongan mats is a further aggravating factor having regard to their cultural
significance. Mr Lopeti also has a history of convictions for housebreaking and
minor assaults. The fact that this offending occurred while Mr. Lopeti was on leave
from prison is also a serious aggravating factor which warranted some recognition
in the final sentence.
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[23] The appeal against sentence is also dismissed.
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Pekipaki v Moimoi and Minister of Lands (1)

Court of Appeal
Handley J, Blanchard J, Randerson J
AC 13/2018

5 March 2019

Practice and Procedure — security for costs - party resident
overseas but holding assets in Tonga

In a case involving ownership of land, the substantive case was soon to be heard, but
the court in this case dealt with an application for security for costs based on the
facts that the Appellant lived in New Zealand and had failed previously to pay costs
awarded against him.

HELD

1. The court was unable to find that the Appellant was a risk in paying costs
if they were awarded against him because, inter alia, the land was valuable
and there was a reasonable prospect that the appellant would succeed in the
case.

2. Although the appellant is ordinarily resident in Auckland, as a matter of
principle the Court should not require security from a person resident out
of the jurisdiction who has substantial assets within the jurisdiction that are
of sufficient value to satisfy any costs award that might be made against
him.

Cases considered
Friendly Islands Satellite Communications Ltd v Public Service
Association and ors (Unreported, Court of Appeal, 28 February 2019,
AC 15/2018, Paulsen P)
Public Service Association v Kingdom of Tonga [2015] Tonga LR

439

Wight v Wight [2018] Tonga LR 330
Counsel for Appellant: : Mr. C. W. Edwards SC
Counsel for first respondent : Mr. V. Mo’ale
Counsel for second respondent Mrs. T. Kafa

RULING ON APPLICATION FOR SECURITY FOR COSTS

The application
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[1] This ruling concerns an application by Mele’ana Moimoi (the first
respondent) that Siosaia Pekipaki (the appellant) provide security for her costs on
his appeal. The first respondent also seeks orders that the appeal be stayed until the
appellant gives security for costs and for the costs of this application.

[2] The application is opposed by the appellant. The second respondent takes
a neutral stance.

The facts

[3] The appeal is from a judgment given by Niu J in the Land Court (LA 23 of
2017) on 31 August 2018.

[4] This case concerns a registered lease of land in central Nuku’alofa. The
lease was registered on 5 October 2010 for 60 years in the joint names of the
appellant’s mother, ‘Ofa Pekipaki (‘Ofa), and ‘Ofa’s brother, Tevita Moimoi
(Tevita). The first respondent is the widow of Tevita and lives on the land with
family.

[5] Tevita predeceased ‘Ofa. When ‘Ofa died the appellant was granted Letters
of Administration to administer her estate. A dispute arose between the parties
because of the first respondent’s occupancy of the land.

[6] In the Land Court the appellant sought a declaration that upon Tevita’s
death the lease vested in ‘Ofa as the surviving co-lessee and that the lease formed
part of ‘Ofa’s estate. The first respondent defended the claim on the basis that Tevita
and ‘Ofa held the lease as tenants in common in equal shares and Tevita’s share did
not pass to ‘Ofa upon his death. The first respondent argued that she and her children
are entitled to Tevita’s one half share in the lease under the Probate Act, although no
Letters of Administration have been granted in respect of the estate.

[7] In the Land Court, Niu J dismissed the appellant’s claim and held at [38] of
his judgment that ‘Ofa and Tevita were tenants in common each with an undivided
one half share of the lease which “now each constitute their respective estate for the

999

benefit of their “heirs and representatives™”.

[8] The appellant appealed from Niu J’s ruling on 24 September 2018. The
appeal is set down to be heard in the week commencing 8 April 2019.

[9] On 28 January 2019, the first respondent’s application for security for costs
was filed.
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Jurisdiction

[10] Mr. Edwards accepts that the Court has the power to order security for
costs. | recently held in Friendly Islands Satellite Communications Limited v Public
Service Association Inc ors (Unreported, Court of Appeal, 28 February 2019, AC 15
of 2018, Paulsen P) that the Court of Appeal has a comparable power as the Supreme
Court to order security for costs arising from s. 11 of the Court of Appeal Act and
that (at [13]):

It follows that the four step approach for determining applications for
security for costs in actions before the Supreme Court under O. 17 Supreme
Court Rules, as set out in Public Service Association and anor v Kingdom
of Tonga and anor [2015] Tonga LR 439, will apply mutatis mutandis to
the consideration of such applications in this Court.

[11] In Public Service Association it was noted that the Court has a broad and
unfettered discretion to make an order for security for costs but that the discretion
must be exercised in a principled manner. The onus of persuading the Court that an
order for security for costs should be made rests upon the applicant (at [23] and [24]).

The first respondent’s arguments

[12] The first respondent relies upon O. 17 rule 1 (2) and (b) of the Supreme
Court Rules. She argues that the appellant should provide security for costs because
he is ordinarily resident out of the jurisdiction (O. 17 rule 1(a)) and he may be unable
to pay costs if ordered to do so (O. 17 rule 1(b)).

[13] The appellant accepts that he is ordinarily resident in Auckland, although
he owns property in Tonga and regularly comes here.

[14] In support of the argument that the appellant may be unable to pay costs if
ordered to do so, the first respondent says that the appellant has failed to pay costs
awarded to her in the Land Court of $8,500.

[15] In response to evidence of the appellant that he has (as Administrator) at
least a one half share of the lease, Mr. Mo’ale argues that the lease should not be
taken into account as the first respondent does not agree to its sale and is living on
the land.

[16] Other matters relied upon by the first respondent in support of the Court
exercising its discretion to order security for costs were that the first respondent has
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a ‘reasonable prospect’ of successfully defeating the appeal, that the beneficiaries of
‘Ofa’s estate should be expected to fund the provision of security for costs when the
litigation is being taken for their benefit and that the first respondent is an elderly
widow suffering financial loss as she is continuously trying to meet legal costs
caused by the appellant.

Discussion

[17] Despite all that Mr. Mo’ale has had to say, | have reached the very clear
view that the appellant should not be required to provide security for costs for the
following reasons.

[18] First, I am not satisfied (the onus being upon the first respondent) that the
appellant will not be able to pay costs if he is unsuccessful in his appeal. The
appellant has not paid the costs in the Land Court but equally there is no evidence
that steps have been taken by the first respondent to recover them and | am satisfied
that the appellant’s failure to pay the costs is not due to an inability to do so.

[19] The unchallenged evidence before me is that the lease has a value of
$1,500,000 to $2,000,000 and has not been mortgaged. On a worst case basis, the
appellant will retain a one half interest in the lease. It is a lease of a prime
commercial site in central Nuku’alofa and is a very valuable asset.

[20] I do not accept the submission that the lease should not be considered
because the first respondent will not agree to its sale. For reasons that follow, the
first respondent has no interest in the lease that would allow her to object to its sale
and, in any event, she cannot expect to be granted security for costs if she creates the
circumstances rendering the appellant unable to pay them.

[21] The appellant has been collecting rent from a commercial tenant operating
its business on part of the property. | understand that the rent is in the region of
$1,500 per month and is being collected and held in the administration bank account.

[22] In addition, the appellant has personal assets in Tonga. He has registered
tax and town allotments which are not mortgaged. Whilst such interests in land may
not, due to the nature of land tenure in Tonga, be directly available to satisfy an
award of costs, the appellant states that his town allotment is fully developed with
two dwelling houses and other structures built on the land against which enforcement
proceedings could be taken to recover costs.
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[23] Mr. Mo’ale advises me from the Bar that the first respondent has not paid
his fees nor will he require her to do so pending the hearing of the appeal. On this
basis the submission that she has been ‘suffering’ to pay her legal costs overstates
the position.

[24] Although the appellant is ordinarily resident in Auckland, as a matter of
principle | do not consider that the Court should require security from a person
resident out of the jurisdiction who has substantial assets within the jurisdiction that
are of sufficient value to satisfy any costs award that might be made against him.
This is such a case.

[25] The submission that the beneficiaries of ‘Ofa’s estate should be required to
provide security has no force in circumstances where the first respondent has not
satisfied me that the appellant will not be good for any award of costs that might be
made against him.

[26] There are other factors going to the justice of the case that lead me to the
view that | should not exercise my discretion to order security. First, the decision
under appeal was released before the Court of Appeal issued its ruling in Wight v
Wight [2018] Tonga LR 330. Wight is the leading case on the issues raised by the
appeal and there are aspects of the decision under appeal that may be subject to
reconsideration in light of it. Mr. Mo’ale submitted that the first respondent has
reasonable prospects of defeating the appeal but he provided no analysis to support
the submission.

[27] Secondly, it was not challenged that following the death of ‘Ofa the
appellant satisfied arrears of rent payable under the lease amounting to around
$9,000 to avoid forfeiture. If the first respondent successfully defends the appeal
she may (I put it no higher than that) as a result of the appellant’s action obtain a
very substantial benefit that would not otherwise have been available to her.

[28] Thirdly, Letters of Administration have not been granted in respect of
Tevita’s estate because the Minister’s consent is required under s. 12 of the Probate
Act and has not been forthcoming to date. On the authority of Wight (see [37] of the
ruling) the first respondent has no beneficial interest in the lease. It appears also that
because of the manner in which the appellant formulated his claim the Land Court
was asked to determine a matter that was not in fact a live controversy as between
the appellant and the first respondent.

[29] Mr. Edwards accepted that the appellant would have been better to have
applied to the Land Court to evict the first respondent (as the plaintiff did in Wight)
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but said that given her age and circumstances he preferred another course. Be that
as it may, | consider it relevant that the first respondent has, despite lacking any
beneficial interest in the lease, been allowed to remain on the land. | understand also
that the appellant will not take any action to evict her pending the determination of
the appeal.

[30] Finally, whilst it is not determinative in this case, there is force in Mr.
Edwards’ submission that the first respondent has delayed in making this
application. He referred me to the Court of Appeal’s ruling in Public Service
Association (at [26(c)]) where it was said:

If there has been a substantial unexplained elapsing of time between the
service of the proceeding and the making of the application, and during that
period the plaintiff has devoted time and resources to progressing the
proceedings, it may be unfair to belatedly put an obstacle in the way in the
form of an order the plaintiff may now have difficulty meeting.

[31] Typically appeals to the Court of Appeal will be heard within six months
of filing. It is incumbent upon Counsel to make any application for security for costs
promptly once an appeal is filed and not as an after-thought when the hearing is
approaching. Applications made at a late stage may be refused if delay has caused
the other party to act to his detriment or caused hardship in the conduct of the case.

[32] This application for security was filed around four months after the appeal
was filed and just two months before the appeal was to be heard. By that time
preparations had already begun to make the appeal ready for hearing. It should have
been filed much earlier.

Result

[33] The first respondent’s application is unsuccessful and is dismissed.

[34] The appellant is entitled to costs on the application which are to be costs in
the cause.
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Pekipaki v Moimoi and Minister of Lands (2)

Court of Appeal
Handley J, Blanchard J, Randerson J
AC 13/2018

17 April 2019

Land law - joint tenancy recorded but in fact it was tenancy in
common in equity

Words and phrases — “joint title "meaning depends partly on
intention at outset

A lease was granted to elderly siblings as joint tenants; after both died the
beneficiaries disputed whether the lease should go to the survivor’s heirs alone, or
equally to the heirs of both lessees.

The Supreme Court found that in equity the lease was to tenants in common because
it was the clear intention that merely living longest would not entitle only one set of
heirs, and the use of “joint title” by the Ministry was not precise or intended.
HELD

1. It was highly unlikely that the parties intended the survivor to take
everything. Once there is a commercial or partly commercial purpose the
likelihood is that a tenancy in common will be intended.

2. The heirs of the surviving joint tenant were entitled to the grant of the lease,
but they then held that title as tenants in common (in equity) in equal shares
with the heirs of the first deceased.

3. In circumstances where a lease is owned jointly the common law will
presume that the lessees are joint tenants. But equity is hostile to that and
in certain circumstances will treat what would otherwise be regarded as a
joint tenancy as a tenancy in common.

Cases considered

Wight v Wight 2018 TLR 330
Counsel for Appellant: : Mr. C. W. Edwards SC
Counsel for first respondent : Mr. V. Mo’ale

Counsel for second respondent Mr. S. Sisifa SC
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JUDGMENT OF THE COURT
Introduction

[1] On 28 January 2009, on an application made by a brother and sister, both
of whom were over 70 years of age, Cabinet approved a 60 year lease to them of a
property in the central business district of Nuku'alofa on which there were two
buildings used partly for residential and partly for commercial purposes. The family
in question had been associated with the property for many years.

[2] Both the brother, Tevita Moimoi, and the sister, 'Ofa Pekipaki, have now
passed away and their successors are in dispute over whether, on the death of Tevita
on 15 March 2015, the interest he held in the lease was taken by 'Ofa as survivor of
a joint tenancy. That is contended for by 'Ofa’s son, Siosaia Pekipaki, the present
appellant. Siosaia is the duly appointed administrator of 'Ofa’s estate, she too having
died, on 15 April 2016. Siosaia's claim is disputed by Tevita's widow, Mele'ana
Moimoi, who says that in fact the lease was held by Tevita and 'Ofa as tenants in
common. A grant of administration of Tevita's estate has belatedly been applied for
and that application is pending in the Supreme Court. We were advised from the bar
that the Minister has given an instruction under s.12 of the Probate Act.

[3] Niu J held in a judgment delivered on 31 August 2018 that there was a
tenancy in common in equal shares. Siosaia appeals to this Court alleging that Niu J

was led to the wrong result by making a number of factual errors.

The facts

[4] The property involved in this case consists of 891.99m2 in the estate of the
Crown. It is situated on the south-western comer of Salote Rd and Railway Rd,
Kolofo'ou.

[5] Sela Moimoi, the mother of Tevita and 'Ofa, held a lease on the land,
transferred to her by her father, from a date in 1954. She renewed it for a term
expiring on 23 February 1990. From about 1967 'Ofa and her husband, Kelepi
Pekipaki, carried on a retail and wholesale business at the property. They erected
buildings on it for that purpose and for renting to tenants. Sela lived upstairs in one
of the buildings. The arrangements between Sela and 'Ofa and Kelepi were informal.
There was no sub-lease.

[6] In 1990 Sela’s lease was not renewed because the Government intended to
use the land itself, though that never in fact occurred. Sela, 'Ofa and Kelepi continued
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to occupy the property but, in 1995, following Kelepi's death in 1993, 'Ofa
discontinued the previous business. The Government granted occupation permits to
four persons to carry on business. Three of them did so from the existing buildings
and paid rent for the premises to Sela Moimoi. The fourth was allocated vacant land
but never built on it.

[7] Sela Moimoi died in 1999. Tevita and Mele'ana had until then lived at
Tofoa. They moved to the property after Sela's death. It is in dispute whether there
ever was some informal arrangement between Tevita and 'Ofa for the sharing of rents
from the property. Both seem to have obtained part of the rents.

[8] In 2007 'Ofa moved to the United States but she also made an approach to
the Minister of Lands, Hon. Noble Tuita, for the granting to her of a lease of the
land. In February 2008 both 'Ofa’s daughter, Fale'aka, and Tevita had a meeting with
the Minister. The minutes of the meeting record that the Minister had received a
letter from 'Ofa saying that she and Tevita had agreed on a "joint lease". But Tevita
told the Minister he did not want this and asked for a lease in his name alone. Fale'aka
pointed out, however that 'Ofa had been the one who worked on the land and said
that "we all survived from it including Tevita and all the family". Tevita then
proposed that a part of the land should be leased to 'Ofa and the rest to himself
because 'Ofa had always received $600 from one of the tenants.

[9] The Minister offered the opinion that there should be a joint lease to both
of them because "the purpose is for business not residence". He asked to be advised
"who in the Moimoi family will be joint lease - to establish a business”. Fale'aka
thanked him for that decision and said that "the request is that the two of them, Tevita
and 'Ofa be joint lease and leave the rest of the family".

[10] On 23 April 2008 the Secretary for Lands wrote to Tevita formally advising
him of the Minister's decision. 'Ofa and Tevita completed and signed a lease
application form. It stated that the purpose of the lease was "commercial and
residential." On 28 January 2009 Cabinet approved a 60 year lease at a rent of $1200
per year with the term running from the date of registration. The lease was registered
as Lease N0.7899 on 5 October 2010.

[11] Events since that time in relation to the property have been much disputed
but it is clear that until his death Tevita continued to occupy a part of the two storey
building as his residence and to collect rents. 'Ofa also received the rent of one of
the tenants. Tevita also seems to have paid the lease rent of $1200 per year until
2013 but it then fell into arrears. Mele'ana now occupies the residence.
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The judgment below

[12] Niu] found no evidence that 'Ofa and Tevita had any intention that when
either would die their interest in the lease was to became the sole property of the
survivor or that that was what the Minister of Lands intended. He had meant that the
two of them were to hold the lease not only for themselves but also for their
respective families as well, and that when they died those families would succeed to
the respective shares.

[13] The Minister had insisted that the lease be for business (commercial). Niu
J commented:

If in pursuance of that, Tevita was to build a big building and carry on a
business in it and dies shortly afterwards, it is inconceivable that he would
have agreed or had intended that that big building and business were to be
pulled and closed down so that 'Ofa would own the whole land of the lease.
If in pursuance of the purpose of residential as approved by Cabinet, he was
to build a dwelling house and live in it with his wife and children and dies
shortly afterwards, it is inconceivable that he would have intended that his
wife and children would have to pull down the dwelling house and move
out so that 'Ofa would have the whole lease to herself.

[14] Both lessees were advanced in their years in 2010 - in their 70s. It was
"inconceivable that they would each have asked for a share in a 60 year lease only
to give it away to the survivor a few years later, much to the loss of his/ her own
family”. The form of the prescribed lease - to "the Lessee, his heirs, and
representatives” - provided, the Judge said, that the heirs of the lease are to hold the
piece of land described in the lease until the end of the term of the lease. They
succeed to it on the lessee’s death.

[15] Niu J held that 'Ofa and Tevita were accordingly tenants in common, each
with an undivided share of the lease which now constituted their respective estates.
He dismissed Siosaia's claim.

Discussion

[16] Despite Mr. Edwards SC's valiant efforts in which he said everything that
could possibly be said for his client, we see this as a very clear case.

[17] In Wight v Wight 2018 TLR 330, a decision delivered after Niu J's
judgment in this case, this Court quoted and adopted Lord President Paulsen's
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summary of the difference between a joint tenancy and a tenancy in common (at [16)
of this Court's judgment) and we see no need to repeat it . We also said: The Lord
President said, correctly, that for historical reasons the common law favours joint
tenancies. In circumstances where a lease is owned jointly the common law will
presume that the lessees are joint tenants. But equity is hostile to that and in certain
circumstances will treat what would otherwise be regarded as a joint tenancy as a
tenancy in common. This is because the right of survivorship unduly favours the
person of longevity for no better reason than the accident that he happens to survive
his co-owners (Meagher Gummow and Lehane's Equity Doctrines and Remedies
4ed at 103).

[18] We referred also to the Lord President's reference to Baroness Hale's
comment in Stack v Dowden [2007] UKHL 12, [2007] 2 AC 432 at [57] that a joint
tenancy has a tontine "winner takes all” effect, which in Wight was highly unlikely
to have been intended. We regard it as a highly unlikely intention in the present case
for the reasons that follow.

[19] Whether there is an intention to have a tenancy in common in equity is
judged objectively in light of all the circumstances when the asset in question is
acquired jointly by the parties or their predecessors in title. Often they will not have
put their minds to the question of inheritance of their joint interests and the Court
than has to determine what they would most likely have wanted if they had been
fully informed about the consequences of the choice between joint tenancy and
tenancy in common. An objective intention is a presumed intention from the
circumstances of the case when the parties were silent, or did not express themselves
clearly, on the issue of inheritance of the asset.

[20] In Malayan Credit Ltd v Jack Chia - MPH Ltd [1986] AC 549 at 560 the British
Privy Council said that it was improbable that where premises were held by two
persons as joint tenants at law for their several (ie separate) business, they would
intend to hold as joint tenants in equity. Their Lordships indicated that this was
merely an example and, giving further examples of tenancies in common in equity
said that there were yet other circumstances "in which equity may infer that the
beneficial interest is intended to be held by the grantees as tenants in common".

[21] In Wight this Court recognised that where the joint interest is in a registered
lease the position at law is that the lease is held on a joint tenancy: However, equity
does not displace the position at law. Indeed it cannot possibly do so in the case of a
registered lease. The legal interest in the lease was, and remains, held on the joint
tenancy; but equity requires that the legal owners (or survivor) must beneficially deal
with the property as a tenancy in common which, depending upon the actual
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arrangement between them, may be in equal or unequal shares. Those shares are in
the whole of the lease; they are undivided shares.

[22] Mr. Edwards made numerous criticisms of Niu J's findings of fact
concerning aspects of the occupation of the subject property and what had occurred
in relation to rentals paid to the family members by those persons granted occupation
permits by the Government. Some of the points made by counsel concerned what
happened after the Cabinet approval of the lease in 2009 and were not germane to
the question of what was to be inferred from the circumstances at that time. What is
crucial is what was, objectively, intended when the lease was applied for and put
before Cabinet by the Minister of Lands.

[23) Counsel also laid some emphasis on the fact that ‘Ofa and her husband had
been associated with the property for many years and had carried out improvements
on it. Their efforts had created much of the value of the property. Mr. Edwards also
pointed out that Sela Moimoi's leasehold interest had ceased in 1990. The lease that
issued and was registered in 2010 was not a renewal of Sela's lease and therefore
"not an inherited lease". There is some force in these points but it seems to us that it
is overwhelmed by three of the circumstances.

[24] First, there is the purpose for which the property was in use in 2009 and for
which the lease was applied for and granted: "commercial and residential”. Once
there is a commercial or partly commercial purpose the likelihood is that a tenancy
in common will be intended. Here there were commercial tenancies with some
sharing of rents between both sides of the family (though exactly how this was done
is in dispute).

[25) The second circumstance is that when 'Ofa, through her daughter, Fale'aka,
and Tevita approached the Minister, each seeking a lease that would exclude the
other in whole or part, it is plain that they were advancing the respective causes of
their own families. The Minister asked "who in the Moimoi family will be joint
lease”. That appears to us to be seeking identification of some individuals to
represent the branches of the family. The Minister appears to have been well aware
of the existence of a dispute between the children of Sela Moimoi. In the end he
approved a lease to the two heads of the branches of the family.

[26] The third circumstances is the most compelling in favour of the objective
intention having been for a tenancy in common. We agree with Niu J that it is
"inconceivable" that, given the history of disharmony within the family, a sister aged
nearly 80 and a brother well into his 70s, who had been unable to settle their
differences, would have contemplated taking a 60 year lease on a valuable property
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in Nuku'alofa, partly used for commercial purposes, on the basis that when, a
comparatively few years later, one of them would die the other would take
everything by survivorship - would win the tontine.

[27] These three circumstances, especially the last of them, are a very powerful
indication that although at law - on the land register - the lease was expressed in the
form of a joint tenancy, it must be regarded in equity as a tenancy in common. No
argument was made to us that the shares in the tenancy in common were unequal.
Niu J decided in favour of equal sharing no doubt bearing in mind equity's maxim
that equality is equity.

[28] In answer to another point made by Mr. Edwards, we should add that the
fact that after the grant of the lease 'Ofa and Tevita were never able to reach
agreement on the sharing of the property and its rents does not affect their
entitlements in equity. If one has in practice taken more than a half share of income
derived from it since the term of the lease commenced there may have to be an
accounting between their two estates.

[29] The position is now that, as survivor, 'Ofa became entitled to apply to be
registered as the sole lessee. Siosaia as administrator of her estate can now do that.
However, he will hold the lease beneficially (in equity) as to an undivided one half
share for the heirs of 'Ofa and, as to the other share, in the meantime pending a grant
of administration of Tevita's estate, for the Crown under s.12 of the Probate Act and,
when and if a grant is made, for the administrator of Tevita's estate and through that
person for Tevita's heirs.

[30] The appeal is dismissed with costs to the first respondent
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Kaufusi v Veatupu and Ors.

Court of Appeal
Handley J, Blanchard J, Randerson J
AC 18/2018

17 April 2019
Land law - cancellation for abandonment; natural justice requires

notice to be given to lessee; possession of land gives standing to
dispute cancellation of lease

5]

A father gives a long lease to daughter Mele, then dies and the allotment passes,
subject to the lease, to Sione. Mele dies and her sister Lupe, who has lived on the
property for many years, brings this action when Sione seeks to cancel the lease for
abandonment. Cabinet approved the cancellation of the lease for non payment of
annual rental.

The Lands department fails to inspect the property, to see that it was occupied by
Lupe, and was in error because the lease payments were up to date. The valuable
lease was vested in the Crown during the winding up of Mele’s intestate estate.

The allotment holder's family had failed to claim the property or show any interest
in it for 16 years.

HELD

1. Lupe had been in possession for 16 years and had an interest that the law
can protect. Possession alone was sufficient standing to bring proceedings
to challenge the cancellation of the lease.

2. The lease (from the Crown) specified that Cabinet could cancel if, inter
alia, the land was abandoned for 3 years, but Cabinet must exercise natural
justice in making such a decision, and by not notifying the lessee or
inspecting, it had failed and its decision to cancel the lease was wrong.

The conclusion of this case, beyond these interlocutory proceedings, is reported
in the 2020 Tonga Law Reports

[&]
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Statutes considered
Probate Act, s. 12

Counsel Mr. W. C. Edwards SC for Appellant
Mrs. P. Tupou for First and Second Respondents
Mr. S. Sisifa SC for Third Respondent

JUDGMENT OF THE COURT

[1] This is an interlocutory appeal by the first defendant in the proceedings in
the Land Court, by leave granted by the Lord President, from the dismissal by Niu J
of his application to strike out the proceedings because the plaintiffs lacked legal
standing to bring them. The facts have not yet been found and our summary below
is provisional.

[2] The proceedings relate to part of a town allotment Kong 'o Ha'atavake,
Kolofo'ou granted to Tevita Uluilakepa part of which he leased to his daughter Mele
Moana by lease 5452 registered on 18 November 1993 for a term expiring on 17
March 2083. The rent for the whole term was paid to the Lands Department on 19
April 1994,

[3] The plaintiff, Lupe Veatupu, is the sister of Mele and she and her husband
Sione may have lived on the land before Mele and her husband moved to the United
States in 1986 but they certainly claim to have lived there with Mele's permission
since 1999.

[4] Tevita died in 1999 and the allotment, subject to the lease, passed to the
first defendant, his grandson and heir, his father having died in 1998. The first
defendant became the holder when the allotment was registered in his name on 19
April 2000.

[5) Mele died in the United States in 2001 being survived by her husband.
There has been no grant of administration for her estate, and the lease is now vested
in the Crown pursuant to s.12 of the Probate Act. The plaintiffs continued living on
the property.

[6] On 19 September 2017 the appellant wrote to the Minister seeking
cancellation of the lease. His letter claimed this — "due to the fact that the Lessee or
her heirs for the last 28 years have failed to comply with the lease agreement -
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(@  Abandon, neglect, or fail to use it for a period altogether 3 years
(b)  Case of (sic) permit to use it any purpose other than that upon which
application and approval have hitherto been made

The lessee has passed away in August of 2001. The only structure (house) on the
land belongs to the lessee's father where the lessee's sister has converted to a
business".

[7] On 18 October 2017 the Cabinet, "on the basis of non-payment of annual
rental and neglect" approved the appellant's application to terminate the lease. He
was notified on 7 November 2017.

[8] The appeal book does not reveal whether the cancellation of the lease has
actually been registered.

[9] The Minister and his Department made no attempt to inspect the land to
discover whether anyone was in occupation and on what basis, despite being
informed by the appellant's letter that the deceased lessee’s sister was conducting a
business there. Enquiries at the Department should also have revealed that the rent
was not in arrears but had been paid up to 2083.

[10] It is likely that enquiries at the property and of the plaintiffs would have led
to the Minister advising Cabinet to refuse the appellant's application and leave him
to bring proceedings in the Land Court to forfeit the lease and recover possession. It
should also have alerted the Department to the fact that this valuable lease was vested
in the Crown and that the lessee's family had failed to claim the property or show
any interest in it for 16 years.

[11] The plaintiffs have an interest which the law can protect in that they have
been in possession of the leased property for at least 16 years. While the lease
remained in force the appellant could not bring proceedings in the Land Court to
recover possession because he had no right of immediate possession. The plaintiffs
must therefore have the necessary legal standing to bring proceedings to challenge
the cancellation of the lease.

[12] The plaintiffs claim that they were in possession of the leasehold land with
permission of the lessee at the time of her death in 2001. The licence may have been
personal and gratuitous and may have lapsed on the death of the lessee. If however
it continued until expressly revoked that would provide an additional ground for
holding that they had standing but in our judgment their possession alone was
sufficient.
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[13] The lease is expressed to be between King Tupou IV as lessor and Mele as
lessee. It contained covenants by the lessee that “[she] will not (a) abandon, neglect
or fail to use it for any periods of altogether 3 years (b) use or permit any persons to
use it for any purpose other than that upon which application are approval have
hitherto been made". (sic)

[14] The Land Act does not in terms confer power on the Cabinet to terminate a
lease for breach of covenant but the lease provides: " if any of the above covenants
are not complied with by the lessee, his heir or representative, the Cabinet may at its
direction terminate this lease "

[15] Any doubt about the ability of the parties to a lease to confer such a power
on a third party is not relevant in this case because s.124(1) of the Land Act requires
leases to be in the form prescribed in Schedule 1X and Form 3 provides for leases to
include this power.

[16] The Act which requires this power to be included in a lease must be
understood as intending that the power should be exercisable: R.A.Brierley
Investments Ltd v Landmark Corporation Ltd (1966) 120 CLR 224, 231-2.

[17] Under the general law a landlord is not obliged to observe the requirements
of natural justice before taking steps to forfeit a lease for breach of covenant but this
power is conferred on the Cabinet by law and not by contract. In our judgment this
attracts the duty of a decision maker to observe the requirements of natural justice
before exercising the power.

[18] The appeal must therefore be dismissed, and with costs to be taxed if not
agreed.

[19] However we cannot part with the case without commenting on the
continuing failure of the Lands Department to inspect land to find out what is going
on there before exercising its powers. This practice provokes legal actions in the
Land Court which could have been avoided if representatives of the Department had
inspected the land. The litigation causes friction in families and burdens the parties
particularly the unsuccessful party with unnecessary legal costs.

[20] The practice was condemned by this Court in Tafa v Viau [2006] TLR 287
more than 12 years ago, a decision which the Land Court and this Court have had to
apply repeatedly since. It is high time the practice was stopped.
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[21] If the Lands Department continues to make decisions based on what is
reported by one party without inspecting the subject land, it can expect this Court
and the Land Court will order the Minister to pay the costs of the other parties of the
proceedings resulting from that practice. We trust that it will never be necessary for
the Courts to make such an order.

[22] The appeal is dismissed. The appellant is to pay the costs of the first and
second respondents to be taxed if not agreed. No order as to costs of the third
respondents.
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Rex v Loleini Ala

Court of Appeal
Paulsen, President, Handley J, Blanchard J, Randerson J
AC 19/2018

17 April 2019

Sentencing - Use of power to discharge without conviction discussed,
considerations regarding overseas travel and employment after
conviction explained

The defendant stole $22,000 from her employer and staged a robbery scenario to
cover the crime. She squandered $11,000 and was found to have opened a bank
account in her name just before the robbery in which she deposited$14,375. The trial
Judge discharged her without conviction, citing reasons that she would be hardened
by prison which often lead to reoffending. The Crown appeals against the sentence.

HELD

For discharge without conviction to be appropriate it must be shown that the direct
or indirect consequences of the entry of a conviction is not proportionate to the
gravity of the offending — where a conviction is out of all proportion to the gravity
of the offence. It is not sufficient that an offender is generally a person of good
character, has no prior convictions, is a young person, will be unable to travel
overseas or find employment or that the victim has forgiven them.

The Court ordered that the offender be convicted but that the sentence of
imprisonment be fully suspended.

Cases considered

R v Tu'iha'ateiho [2015] Tonga LR 44

Edwards v The Queen [2015] NZCA 583;

R v O Toole (1971) 55 Cr App R 206

Drake v R [2019] NZCA 56

R v Tau'alupe (Unreported, Court of Appeal, AC 08 of 2018)

Statutes considered
Criminal Offences Act, s. 204
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Counsel for Appellant Mr. A. Kefu SC and Mrs. Fakatou
Counsel for Respondent Mr. P. Tu’utafaiva

JUDGMENT OF THE COURT
The appeal

[1] Miss 'Ala pleaded guilty in the Supreme Court to one count of
embezzlement. She appeared for sentence on 7 November 2018. Niu J discharged
Miss 'Ala without conviction under s. 204 of the Criminal Offences Act. Under s.
204(2) of the Criminal Offences Act, the discharge is deemed to be an acquittal.

[2] On 22 November 2018, the Crown was granted leave to appeal the ruling
on sentence.

[3] Before this Court the parties are in agreement that Niu J ought not to have
discharged Miss 'Ala without conviction and that a custodial sentence, suspended in
full or part, was appropriate. Despite that consensus, this case raises the issue of
general importance as to the correct approach to be taken to the application of s. 204
of the Criminal Offences Act. We address that issue below.

The facts

[4] Miss 'Ala was 26 years old and employed by a local business. She was a
trusted employee and responsible for doing the banking. On 22 November 2017, she
was given $22,500 in cash to deposit into her employer's bank account with MBf
Bank. She did not do this. She had $14,375 deposited into her own account with BSP
Tonga Bank that she had opened a few days earlier. She then parked a vehicle
opposite the Royal Tombs and staged a robbery by causing injuries to herself and
scattering loose banknotes inside the vehicle. She laid a false complaint with the
Police that she had been robbed. The balance of the money still in her possession, as
well as some of her employer's money that she withdrew from her bank account,
amounting in total to more than TOP$11,000 was spent on drinks, dining, partying
and shopping. The Police were suspicious of Miss 'Ala's complaint and obtained
records from BSP Tonga Bank which revealed the large sum deposited into her bank
account. Miss 'Ala then admitted to the Police what she had done.

[5] Miss 'Ala pleaded guilty to embezzlement at the first opportunity. At
sentencing counsel were in agreement that a suspended custodial sentence was the
appropriate outcome. Although the possibility of his doing so was not raised by the
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Judge with counsel, in his written ruling of 7 November 2018 Niu J discharged Miss
'Ala without conviction.

The jurisdiction
[6] Section 204 of the Criminal Offences Act provides:

Discharge without conviction

(1)  Where a court is of the opinion, having regard to the circumstances
including the nature of the offence and character of the offender, that
it is inexpedient to inflict punishment and that a probation order is not
appropriate, it may make an order discharging him absolutely or
alternatively discharging him subject to the condition that he commits
no offence during such period, not exceeding 3 years from the date of
the order, as may be specified therein.

(2)  Adischarge under this section is deemed to be an acquittal.

(3) A courtdischarging an offender under this section may -

(@  make an order for payment of costs or the restitution of any property;
or

(b)  make any order for the payment of any sum that the court thinks fair
and reasonable to compensate any person who, through, or by means
of, the offence, has suffered-

(M loss of, or damage to, property;

(i)  emotional harm; or

(iii)  loss or damage consequential on any emotional or physical harm or
loss of, or damage to property.

[7] The leading authority in Tonga on the application of s. 204 has been R v
Tu'iha'ateiho [2015] Tonga LR 44. In that case, Cato J held that in considering
whether to exercise its discretion to grant a discharge without conviction the Court
was required to have regard to the seriousness of the particular offending and the
circumstances of the particular offender, including the direct and indirect
consequences of a conviction. It was only if the direct and indirect consequences of
a conviction were out of all proportion to the gravity of the offence that it was proper
for a discharge to be given.

[8] This approach is consistent with how the statutory provisions conferring on
the Court the power to grant a discharge without conviction have been applied in
other jurisdictions (Edwards v The Queen [2015] NZCA 583; State v Batiratu [2012]
FJHC 864 and R v O Toole (1971) 55 Cr App R 206).
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[9] Before it may grant a discharge without conviction under s. 204 the Court
must be of the opinion that 'it is inexpedient to inflict punishment and that a probation
order is not appropriate'. The case law demonstrates that the Courts have considered
it inexpedient to enter a conviction in a range of circumstances, such as where the
offender is morally blameless, the offending is merely technical, minor or trivial or,
exceptionally, where special circumstances exist justifying the Court exercising
mercy to an offender. The aspect that all such cases share is that the direct or indirect
consequences of the entry of a conviction is not proportionate to the gravity of the
offending.

[10] The correct approach that the Court must take in considering whether to
grant a discharge without conviction under s. 204 is as follows. First, the Court must
assess the seriousness of the offending including the gravity with which it is viewed
by Parliament along with all aggravating and mitigating factors relevant to the
particular case before it. Secondly, the Court must consider the character and
circumstances of the offender which will include any previous offending, the effect
of the entry of a conviction on his career, his finances, his reputation, any civil
disabilities that flow from the entry of a conviction as well as any indirect
consequences. Thirdly, the Court must be satisfied that the consequences of entering
a conviction are out of all proportion to the gravity of the offending. Finally, the
Court must stand back and consider whether in all the circumstances of the case the
granting of a discharge without conviction is the appropriate result.

[11] The circumstances where it will be appropriate to grant a discharge without
conviction will rarely arise and the Court should exercise its discretion sparingly. It
will not be sufficient that an offender is generally a person of good character, has no
prior convictions, is a young person or that the victim has forgiven them. If it were
otherwise discharges without conviction would be routinely given.

[12) The Court will not accept mere speculation about the consequences of the
entry of a conviction. It can only act upon evidence and the offender will need to
provide proof to satisfy the Court that there is a real and appreciable risk that adverse
consequences will ensue (DC (CA.47/13) v R [2013] NZCA 255 at [43] referred to
in Edwards (supra) at [25]).

[13] This requirement can be illustrated by reference to the submission often
advanced that the entry of a conviction will prevent an offender from travelling
overseas. In Edwards (supra) the New Zealand Court of Appeal held that in such a
case the offender would generally need to satisfy the Court that under the law of the
jurisdiction concerned the fact of the conviction must be disclosed, that in
consequence of the conviction the offender was prima facie prevented from entering
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the jurisdiction and that there was no alternative entry process available or, if there
was, such process was unreasonably difficult or uncertain. Furthermore, the Court
noted at [27]:

If all of these things can be established, a sentencing court must further be satisfied
that the offence is not so serious that it would be wrong to allow the applicant to
present himself to foreign immigration authorities without disclosing it.

The decision under appeal

[14] After setting out his understanding of the facts of the case, Niu J concluded
that Miss 'Ala’s offending was out of character for her and that she had acted because
she believed she had been treated unfairly by her employer. He expressed the view
that young people should not be imprisoned for being foolish because they will be
'hardened, rather than taught by such sentences' and ‘condemned' as criminals as a
result of which 'many, if not most of them reoffend'. He said that s. 204 had been
enacted because it was the Legislature's intention that convictions should not be
recorded in such cases.

[15] The Judge then considered the punishments that the Court might impose in
this case. He concluded that it was inexpedient to impose any of them. This was
principally because to do so would require a conviction to be entered against Miss
'Ala which he said would be a 'bar and obstacle for her to obtain employment or
obtain a passport or visa for her to travel to another country'. He was mindful also
that Miss 'Ala's employer had wanted the charge withdrawn.

[16] As an appellate Court, before we can allow this appeal we must be satisfied
that Niu J was wrong to grant the discharge without conviction based on our own
assessment of the merits (Drake v R [2019] NZCA 56 at [5]). The Judge fell into
error in a number of respects and we are satisfied that his decision was wrong for the
reasons that follow.

[17] First, the Judge did not refer to Tu'iha'ateiho (supra) or any other authorities
that have followed it and did not consider whether the consequences of entering a
conviction were out of all proportion to the gravity of Miss 'Ala's offending.

[18] The Judge also did not have regard to any of the cases where it has been
held that a custodial sentence will generally be appropriate in cases of
embezzlement. Most recently, in R v Tau'alupe (Unreported, Court of Appeal, AC
08 of 2018, 26 March 2018) this Court noted that sentences for embezzlement have
generally required the offender to spend some time in custody. This is because of the
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serious breach of trust invariably involved, the difficulty of detection and the
importance of deterrence.

[19] We do not agree with Niu J's conclusion that s. 204 was enacted to avoid
convictions being entered against the young and foolish. We have found nothing in
the Cabinet papers relating to the 2012 Amendments to the Criminal Offences Act
that enacted s. 204, in the words of the section or in case law to support such a
conclusion.

[20] The Judge also engaged in speculation on a range of matters. There was no
evidence before him about the effects of the entry of convictions on young people
generally or that many (or most) young offenders who are convicted of an offence
reoffend. There was no evidence that the entry of a conviction would be an obstacle
to Miss 'Ala obtaining employment or travelling to another country either.

[21] In addition, the Judge reached his decision in a procedurally unfair manner
in two respects. First, as noted earlier the Judge did not raise with counsel the
possibility that he might discharge Miss 'Ala under s. 204. Whilst he was not obliged
to accept counsel's submissions as to the appropriate sentence, in circumstances
where he intended to depart from them in such a significant respect he was obliged
to raise that possibility with counsel. Secondly, no arguments were advanced to the
Judge that the entry of a conviction would be an obstacle to Miss 'Ala's future
employment or travel. Again if the Judge intended to rely on such matters he should
have raised them with counsel.

Our assessment of the case

[22] Miss 'Ala’s offending involved a significant breach of trust and the taking
of a substantial sum of money. The gravity of the offending was intensified by Miss'
Ala staging a robbery and laying a false complaint to the Police. She was fortunate
not to have faced other charges. In addition, Miss 'Ala embezzled from her employer
not because of economic need but out of resentment and to fund frivolous activities.
This was offending of a serious nature clearly justifying a custodial sentence.

[23] Miss 'Ala was a first time offender but there is nothing relating to her
character or circumstances to suggest that the entry of a conviction will have any
direct or indirect consequences upon her other than those that ordinarily flow from
her criminal offending. Specifically, there is no evidence that the entry of a
conviction will be an obstacle to Miss 'Ala’s future employment opportunities or
travel overseas.
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[24] The consequences of entering a conviction against Miss 'Ala are not out of
all proportion to the gravity of the offence. This offending was so serious as to make
a discharge without conviction inappropriate. It was not within the range of
outcomes that the Judge below could have considered were open to him.

The appropriate sentence

[25] Counsel were in agreement that the appropriate outcome for this Crown

appeal is that Miss 'Ala be convicted and sentenced to a fully suspended period of

imprisonment. We have decided to follow that course although it should not be

regarded as a precedent in future cases. Miss 'Ala can consider herself lucky that she
will not be required to serve a period of imprisonment.

Result

[26] The appeal is allowed. The order discharging Miss 'Ala without conviction
is quashed.

[27] Miss 'Ala is convicted on the one count of embezzlement and is sentenced
to two years imprisonment. This sentence shall run from the date of this judgment
but is fully suspended on the condition that Miss. 'Ala commits no offences
punishable by imprisonment during the period of the suspension.
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Rex v Andy Fukofuka

Court of Appeal
Handley J, Blanchard J, Randerson J
AC 20/2018

17 April 2019
Criminal law — Attorney General s powers to bring charges
Criminal law — charges may differ from those at committal
Constitution — powers and rights in criminal proceedings analysed

Statutory Interpretation — Tongan and English language versions
differ on charges — test is whether the charges were understood
by the accused

The Supreme Court acquits the accused because the indictment differs from the
charges set out in the Committal, and there was a difference between the Tongan and
English versions.

The accused was committed on a charge of possession of a silencer, whereas the
indictment was for illegal possession of a rifle.

The accused was also committed on a charge of tampering with evidence, under the
Police Act, by throwing the rifle in bushes, but on indictment he was charged with
interference in the course of justice, under the Criminal Offences Act, by throwing
the rifle (it was never found). The available penalties under the Criminal Offences
Act are more severe than those available under the charge originally laid under the
Tonga Police Act.

HELD On appeal —

1. The Attorney-General has a wide discretion to determine the charges
contained in the indictment that are appropriate in the circumstances of the
alleged offending. These need not be confined to the charge or charges upon
which the accused has been committed from the Magistrates Court but
should arise from the same circumstances. The charges included in the
indictment may be more or less serious than those upon which the accused
has been committed.
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2. As a guideline only, where a charge is read and understood in the Tongan
language by the accused, that should generally prevail. In our view
however, the touchstone should be whether an accused has understood the
charge in whatever language it may be read.

Statutes considered

Court of Appeal Act, s. 17D
Constitution
Criminal Offences Act, ss 42, 89, 196.

Counsel for Appellant Mr. A. Kefu SC and Ms. T. Kafa
Counsel for Respondent Mr. P. Tu’utafaiva

JUDGMENT OF THE COURT
Introduction

[1] This appeal by the Attorney-General is brought under s 17D of the Court
of Appeal Act following a judgment of Niu J in the Supreme Court on 13 November
2018 in which two criminal charges against the accused Mr Fukofuka were
dismissed.

[2] The accused was facing two charges in the Supreme Court indictment that,
on 20 March 2018 at Fo'ui he:

(@  Was in possession of a .22 semi-automatic rifle without a licence
contrary to ss 4(1) and 4(2)(b) of the Arms and Ammunition Act.

(b)  Did interfere with the course of justice by throwing away to hide the
.22 rifle that was used to shoot Paula Nivinoa Vakaahi contrary to s
65 of the Criminal Offences Act.

[3] The charges arose from an incident in which Mr Vakaahi brought a .22 rifle
to Mr Fukofuka's home with a view to Mr Fukofuka purchasing the rifle. According
to a statement Mr Fukofuka made to the Police, the rifle was discharged resulting in
an injury to Mr Vakaahi. He was then taken to hospital by Mr Fukofuka.

[4] The rifle was never recovered. Mr Fukofuka told the Police in a later
interview that he had thrown it into a bush area between Fo'ui and Masilamea when
he was taking Mr Vakaahi to the hospital. Mr Fukofuka said that he and others had
searched for the rifle but could not find it. There was evidence that the Police had
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searched for the rifle as well but were unsuccessful. It was not in dispute that at the
time of these events Mr Fukofuka did not have a firearms licence.

The issues on appeal

[5] The Supreme Court dismissed the charges against Mr Fukofuka essentially
because the Judge found the charges preferred in the Supreme Court were different
from those upon which the accused had been committed for trial from the
Magistrates Court. A secondary ground for the dismissal of the first charge arose
from a discrepancy between the English and Tongan versions of the first charge in
the particulars thereof.

[6] The formal questions of law for determination are:

(1)  When there is a difference in the translation of the particulars of the
offences charged in an indictment, which version of the indictment
prevails, the Tongan or the English version of the indictment?

(2) Does the Attorney General have an inherent legal discretion to lay
criminal charges against an accused in the Supreme Court by way of
indictment, which is different from the criminal charges that were
committed against the accused person from the Magistrates Court?

(3)  Was the charge under count 1 of the indictment for possession of an
arm without a license, a different offence from the offence charged
under criminal summons number 132/18 and committed from the
Magistrates Court to the Supreme Court for trial? If so, was there any
prejudice caused to the Accused in laying a different charge in count
1 of the indictment from the criminal charge in criminal summons
132/18 that was committed from the Magistrates Court?

(4)  Was Niu J correct to dismiss count 1 of the indictment because it was
not a charge that was committed from the Magistrates Court to be tried
in the Supreme Court?

(5)  Was the charge under count 2 of the indictment for interference with
the course of justice under section 65 of the Criminal Offences Act, a
different offence from the offence of tampering with evidence in a
crime scene, contrary to section 138(b) of the Tonga Police Act? If so,
was there any prejudice caused to the Accused in laying a different
charge in count 2 from the criminal charge that was committed from
the Magistrates Court?

(6)  Was Niu J correct to dismiss count 2 of the indictment because it was
not a charge that was committed from the Magistrates Court to be tried
in the Supreme Court.
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The differences in the charges

[71 Initially, Mr Fukofuka was charged in the Magistrates Court with
possession of a "silencer" without a licence contrary to s 4(2)(b) of the Arms and
Ammunition Act. He was committed for trial in the Supreme Court on that charge.

[8] When the indictment was presented in the Supreme Court, Mr Fukofuka
was charged with possession of a .22 semi-automatic rifle (as in the English version
of the charge) or a .22 rifle (as in the Tongan version), contrary to the same provision
of the Arms and Ammunition Act.

[9] Mr Fukofuka was charged initially with tampering with evidence at the
crime scene by throwing a .22 rifle into the bush to cause it to be lost but which was
evidence, contrary to s 138(b) of the Tonga Police Act 2010. He was committed for
trial in the Supreme Court on that charge.

[10] When the indictment was presented in the Supreme Court, Mr Fukofuka
was charged with interference with the course of justice under s 65 of the Criminal
Offences Act instead, but with the same particulars, namely, by throwing away the
.22 rifle into the bush to hide it. There is no dispute that the available penalties under
the Criminal Offences Act are more severe than those available under the charge
originally laid under the Tonga Police Act.

[11] The precise terms of the indictment were:

Andy Fukofuka is charged with the following offences:

Statement of Offences

Possession of Arm Without a License, contrary to section 4(1) and (2)(b) of
the Arms and Ammunition Act.

(Count 2)

Interference with Course of Justice, contrary to section 65 of the Criminal
Offences Act.

Particulars of the Offences

(Count 1)

Andy Fukofuka of Fo'ui, on or about 20 March 2018, at Fo'ui, you were in
possession of a.22 semi-automatic rifle without a license for such arm.

(Count 2)

Andy Fukofuka of Fo'ui, on or about 20 March 2018, at Fo'ui, you did
interfere with the course of justice by throwing away to hide it, the .22
rifle that was used to shoot Paula Nivinoa Vakaahi.
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The Supreme Court judgment

[12] In the Supreme Court, Niu J referred to clause 103 of the Constitution which
provides:

103. The Legislature shall determine the time and place for holding the
Courts and shall limit the powers of the Magistrates in criminal and
civil matters and shall determine what cases shall be committed for
trial to the Supreme Court.

[13] The Judge noted the mandatory nature of the words "shall be committed"
and said the Supreme Court had no jurisdiction over a case within its jurisdiction
unless it was committed from the Magistrates Court. He held that the charge brought
by the Crown in the indictment in the Supreme Court must be the same charge that
was committed from the Magistrates Court. He considered that to do otherwise
would remove the constitutional safeguard and protection afforded to accused
persons.

[14] Niu J also referred to clause 13 of the Constitution which states that, with
prescribed exceptions:

13.  No one shall be tried on any charge but that which appears in the
indictment, summons or warrant for which he is being brought to trial.

[15] The Judge held that count 1 was a different offence from that upon which
Mr Fukofuka was committed from the Magistrates Court. The offence committed
from the Magistrates Court was for possession of a silencer without a licence. The
undisputed fact that a component of a firearm fell within the definition of an "arm”
under s 2 of the Arms and Ammunitions Act could not justify the substitution of the
charge. The Judge considered a silencer was not a gun, reasoning that it was not
capable of propelling any bullet and was perfectly harmless on its own. It was a very
different thing than a .22 rifle. The case presented was more serious than the mere
possession of a silencer on its own.

[16] As to count 2, the Judge decided for similar reasons that it must be
dismissed. It was a different and more serious charge than that brought in the
Magistrate's Court and the Supreme Court had no jurisdiction to try a case on that
count.

[17] The second issue identified in the Supreme Court related to a difference in
the English and Tongan versions of count 1. In the English version the rifle was
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described as a .22 semi-automatic rifle while in the Tongan version it was described
as a .22 rifle. The Judge accepted that Mr Fukofuka's counsel had run the defence on
the basis of the English version (semi-automatic .22 rifle). However, it does not
appear that any difference in this respect was material to the outcome since the Judge
considered there was no jurisdiction irrespective of which version of the indictment
was treated as applicable.

Must the offences in the indictment be the same as those upon which the accused
was committed for trial?

[18] It is convenient to deal with this issue first. Mr Kefu SC submitted that Niu

J erred in his approach to clause 103 of the Constitution. We accept counsel’s
submission that this clause empowers the legislature to enact laws determining the
time and place for holding the courts; limiting the powers of Magistrates in their civil
and criminal jurisdiction; and determining the cases that shall he committed for trial
in the Supreme Court. Clause 103 does not itself determine the jurisdiction of the
Courts. That is the function of other clauses of the Constitution and separate
legislation.

[19] Clause 84(1) of the Constitution provides that:

The judicial power of the Kingdom shall be vested in the superior Courts
of the Kingdom (namely the Court of Appeal, the Supreme Court, and the
Land Court) and a subordinate Court namely the Magistrates Court.

[20] Other legislation also defines the jurisdiction of the Courts. The Magistrates
Court jurisdiction is defined by section 11 of the Magistrates Court Act. In general
terms, the Magistrates' Court has jurisdiction to hear and determine criminal cases
where the maximum punishment provided by law does not exceed three years
imprisonment or a fine of $10,000. In contrast, the Supreme Court has jurisdiction
under section 4 of the Supreme Court Act to hear any proceedings (whether civil or
criminal) except those excluded by the Constitution or which, by law are within the
exclusive jurisdiction of another court or tribunal.

[21] Section 196(1) of the Criminal Offences Act confirms the separate
jurisdictions of the courts in criminal cases:

S.196(1) Prosecutions for offences against this Act or any other Act shall be
heard and determined as follows -

(@)  offences within the jurisdiction of a Magistrate as defined m the
Magistrates Court Act: In a Magistrates Court;
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(b) all other offences : In the Supreme Court with or without a jury
according to the accused's election.

[22] Our analysis of the Constitution and related legislation supports the
conclusion that clause 103 of the Constitution does not bear the meaning attributed
to it in the Supreme Court. Rather, the jurisdiction of the courts and the cases that
may be determined in each are defined by the separate legislation we have analysed.
It is also evident that the Supreme Court has a wide jurisdiction in both criminal and
civil cases, in contrast to the limited jurisdiction of the Magistrates Court.

[23] Where a criminal charge is laid in the Magistrates Court in respect of an
offence beyond the jurisdiction of that Court, the committal process in Part I11 of the
Magistrates' Court Act must be invoked and a preliminary inquiry held by a
Magistrate: section 32 (1) of the Magistrates Court Act. Statutory amendments have
streamlined the committal process by allowing a Magistrate to make a determination
on the papers. The process is further prescribed in section 32. In terms of 5.32(4)(c)
if the Magistrate considers the documents presented disclose “that a sufficient case
has been made out to put the accused upon his trial before the Supreme Court" the
Magistrate must commit him for trial accordingly. If the Magistrate is not so satisfied
the accused must be discharged : section 32(4)(d). It is significant that section 34
places no express limit or restriction upon the offence or offences upon which the
accused may be tried in the Supreme Court.

[24] Once the committal has been made, the Attorney-General as the responsible
law officer of the Crown has the authority to present an indictment. Clause 31 A (b)
of the Constitution relevantly provides:

(1) The King in Privy Council, after receiving advice from the Judicial
Appointment and Discipline Panel, shall appoint an Attorney General, who
shall:...

(c)  be the principal legal advisor to Cabinet and Government;
(d)  beincharge of all criminal proceedings on behalf of the Crown; and
(e)  perform any other functions and duties required under law.

(2)  The Attorney General shall, unless otherwise provided by law, have
complete discretion to exercise his legal powers and duties,
independently without any interference whatsoever from any person
or authority.

[25] Section 197 of the Criminal Offences Act provides that all prosecutions
under the Act may be brought by the Attorney-General or by the person aggrieved.
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The Attorney-General has a wide discretion to determine the charges contained in
the indictment that are appropriate in the circumstances of the alleged offending.
These need not be confined to the charge or charges upon which the accused has
been committed from the Magistrates Court but should arise from the same
circumstances. The charges included in the indictment may be more or less serious
than those upon which the accused has been committed.

[26] The discretion available to the Attorney-General is subject to any specific
enactment and the terms of the Constitution. Reference was made in the Supreme
Court to clause 13 of the Constitution restricting the alteration of charges but we are
satisfied this restriction only has effect after arraignment which marks the
commencement of the trial. Clause 13 provides:

13 Charge cannot be altered

No one shall be tried on any charge but that which appears in the

indictment, summons or warrant for which he is being brought to trial:

Save and except that-

(@  where the complete commission of the offence charged is not
proved but the evidence establishes an attempt to commit that
offence the accused may be convicted of this attempt and
punished accordingly; and

(b)  where an attempt to commit an offence is charged but the
evidence establishes the commission of the full offence the
accused may .be convicted of the attempt; and

(c)  on the trial of any person for embezzlement or fraudulent
conversion the jury shall be at liberty to find such person not
guilty of embezzlement or fraudulent conversion but guilty of
theft and on the trial of any person for theft the jury shall be at
liberty to find such person guilty of embezzlement or
fraudulent conversion.

(d) any Actmay provide that a person charged with an offence may
be convicted of another offence (hot being a more serious
offence) arising out of the same circumstances."

[27] This provision must be read with clause 89 of the Constitution which
confers upon judges the power to direct the form of indictments. This provision,
supplemented by the inherent jurisdiction of the Supreme Court to control its
processes to ensure the proper administration of justice, enables the trial judge to
direct the amendment of an indictment appropriately so long as any such amendment
does not conflict with the Constitution or any enactment.
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[28] So, for example, the judge may direct an amendment of the charge to
conform to the proof established by the evidence; to amend the indictment in all or
any of the ways set out in Clause 13 of the Constitution; or as permitted by section
196(2) of the Criminal Offences Act in relation to alternate charges. It should also
he noted that section 42 of the Criminal Offences Act deals with the substitution of
lesser charges in murder trials and with the circumstances in which an accused may
be convicted of included charges.

[29] All these provisions demonstrate that, subject to the identified restrictions
in the Constitution or by statute, there are extensive powers to present and amend an
indictment in the Supreme Court and that the charges presented are not confined to
those upon which the accused is committed for trial. This conclusion is consistent
with the proper administration of justice in the criminal jurisdiction.

Summarising to this point
[30]

(@  The Attorney-General has a wide discretion to present criminal
charges in an indictment;

(b)  The charges that may be included in the indictment are not confined
to the charge or charges upon which the accused is committed for trial
from the Magistrates Court but must arise from the same
circumstances;

(c)  The charges that may be included in the indictment may be more or
less serious than the offences upon which the accused was committed
for trial;

(d)  Once the accused is arraigned the indictment may still be amended,
subject to any specific restrictions in the Constitution or by statute. In
particular, a more serious charge cannot be included in the indictment
after that point.

Were the offences in the indictment different from those upon which the
accused was committed for trial?

[31] We do not consider that the charge of unlawful possession of a weapon (a
silencer) at the committal stage differed in substance from the charge in Court 1
(unlawful possession of a semi-automatic .22 rifle (or a .22 rifle in the Tongan
version). In both cases, the offences were under the same provisions of the Arms and
Ammunition Act. As well, the definition of "arms" in section 2 of the Act includes
a component of a weapon such as a silencer. Even if Count 1 in the indictment were
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a different offence, it was permissible to include it in the indictment since it arose
from the same circumstances.

[32] In respect of Count 2 we consider the offence of interfering with the course
of justice under s.65 of the Criminal Offences Act was a different offence and carried
heavier penalties than the offence of tampering with evidence in a crime scene
contrary to s 138(b) of the Tonga Police Act. However, it was permissible to include
the more serious charge in the indictment since it also arose from the same
circumstances.

The differences in the English and Tongan versions of Count 1 of the
indictment.

[33] As noted, when the indictment was presented in the Supreme Court there
was a difference in the English and Tongan versions of the firearms charge in Count
1 (semi-automatic rifle” in English and ".22 rifle" in Tongan). Mr. Fukofuka pleaded
to the Tongan version when the charge was read to him but his counsel ran the case
on the basis of the English version.

[34] Mr. Kefu submitted there was no conflict because both versions were
"arms" for the purpose of the offence. He also submitted that if there were a conflict
the Tongan version should prevail in a case where an accused had pleaded in that
language.

[35] We are reluctant to lay down any hard and fast rule on this issue given the
many different circumstances that may arise. The Tongan language version will not
necessarily prevail in all cases. As a guideline only, where a charge is read and
understood in the Tongan language by the accused that should generally prevail. In
our view however, the touchstone should be whether an accused has understood the
charge in whatever language it may be read. Particularly where an accused is
represented by counsel, it is unlikely any prejudice to an accused will arise.

[36] Obviously enough, the police and prosecutors should take care to avoid any
such conflicts of language and judges must be alert to ensure misunderstandings do
not arise, particularly with unrepresented accused.

Result:

[37] In formal terms we determine the questions of law in these items:

Question 1 : Neither language necessarily prevails.
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[38]

Question 2 : The Attorney-General does have discretion to present
different charges in the indictment from the charges upon which the
accused was committed for trial.

Question 3 : The charge in Count 1 was not different in substance
from the offence charged in summons 132/ 18.

Question 4 : The Supreme Court erred in dismissing Count 1.

Question 5 : The charge in count 2 was different from the offence of
tampering with evidence contrary to s 138(b) of the Tongan Police Act.

Question 6 : The Supreme Court erred in dismissing Count 2.

For a fuller answer to the questions posed for determination, the terms of

this judgment should be consulted.

[39]

Although we have found that the Supreme Court was wrong to dismiss the

charges against Mr. Fukofuka, our determinations do not in any way affect or
invalidate the acquittals entered in the Supreme Court : section 17D (S) of the Court
of Appeal Act.
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R v Tevita 'Atoa

Court of Appeal
Paulsen, President, Handley J, Blanchard J, Randerson J
AC 21/2018

17 April 2019

Statutory Interpretation, meaning of “town allotment”’; ejusdem
generis rule

The defendant had been drinking and he entered a house (town allotment) where he
thought his friend lived, but it was the wrong house and the female occupant called
the police who charged the defendant with being on enclosed premises at night and
trespass, both under the Criminal Offences Act (ss 175 and 188 respectively).

Section 188 of the Criminal Offences Act relates to trespass on “tax allotment,
plantation, garden or other land belonging to or in the possession of another person”.
The Magistrate and on first appeal the Judge held that this wording which did not
mention a “town allotment”, did not apply.

Held

A restrictive interpretation of the Act is wrong; town allotments might be gardens,
and were “other land” which s. 188 does refer to.

The defendant was discharged without conviction.

Cases considered
Quazj v Quazj [1979] 3 All ER 897

Statutes considered

Criminal Offences Act s. 188(1)
Interpretation Act, s. 2(1)

Counsel for the Appellant Mr. A. Kefu SC
Mr. ‘Atoa in person
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JUDGMENT OF THE COURT

[1] In the early hours of the morning of 2 March 2018 Mr. 'Atoa, who had been
drinking, went onto a town allotment looking for a friend who he mistakenly
believed lived there. He pushed open the door of the residence and asked if his friend
was there. The occupant of the house, a mother with a child, was concerned enough
to ring the Police. Mr 'Atoa had no ill-intent but he was arrested and charged in the
Magistrate's Court with being on enclosed premises at night, contrary to s. 175(1) of
the Criminal Offences Act, and also with trespass, contrary to s. 188(1) of the
Criminal Offences Act.

[2] Mr. 'Atoa pleaded guilty to both charges. Senior Magistrate Langi
discharged Mr 'Atoa without conviction on the first charge. The Senior Magistrate
acquitted Mr. 'Atoa on the charge of trespass because she found that s. 188 applies
only to trespass on a tax allotment and not a town allotment.

[3] The Crown appealed from the Senior Magistrate's decision as to the scope
of s. 188. The appeal was heard by Niu J, who in a written ruling held:

...| find that the Magistrate was correct. S. 188(1) does not apply to town
allotments. Accordingly, I order that the appeal is dismissed.

[4] The Crown now appeals from the decision of Niu J on a point of law under
S. 74(2) of the Magistrate's Court Act. The Crown argues that Niu J was wrong to
find that s. 188(1) does not apply to town allotments.

[5] Section 188(1) provides:

Every person who without lawful excuse enters upon the tax allotment,
plantation, garden or other land belonging to or in the possession of another
person shall be liable at the prosecution of such owner or occupier to a fine
not exceeding $1,000 of which half shall be paid to such owner or occupier
and the other half to the Government.

[6] The focus of this appeal is the words 'tax allotment, plantation, garden or
other land .. ." and in particular whether the phrase ‘or other land' includes a town
allotment.

[7] Niu J applied the canon of construction known as the ejusdem generis rule.
That is, that where general words follow particular and specific words the general
words must be confined to things of the same kind specified. He found that the words
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'tax allotment, plantation and garden' are specific words, referring to places were
crops are grown, and the general words following them, 'or other land', mean land
other than a tax allotment on which crops are normally planted or grown but not a
town allotment.

[8] He noted that an earlier offence of trespass (s. 457 of the Criminal Offences
Act contained in 1903 Consolidated Laws of Tonga) had referred to anyone entering
'the allotment of another in town or in the bush'. Because of what he perceived would
have been difficulties in proving such an offence in relation to town allotments, he
concluded that town allotments had been deliberately omitted from the scope of s.
188(1).

[9] Supporting this conclusion, Niu J said that the Legislature did not 'do
nothing' about town allotments altogether because it enacted the offences in s. 174
(unlawful entry into a dwelling house by night) and s. 175 (unlawfully being on
enclosed premises at night in any town).

Discussion

[10] The ejusdem generis rule must be applied with caution. It will not be
applied to limit the scope of a statutory provision where the legislative intent was to
the contrary. In Quazj v Quazj [1979] 3 All ER 897 Lord Scarman said:

If the legislative purpose of a statute is such that a statutory series should
be read ejusdem generis, so be it, the rule is helpful. But, if it is not, the rule
is more likely to defeat than to fulfill the purpose of the statute. The rule
like many other rules of statutory interpretation, is a useful servant but a
bad master.

[11] Similarly, in Craies on Statute Law (7™ Ed) at p 181 it states:

The ejusdem generis rule is one to be applied with caution and not pushed
too far, as in the case of many decisions, which treat it as automatically
applicable, and not as being, what it is, a mere presumption, in the absence
of other indications of the intention of the legislature. The modern tendency
of the law, it is said, is to 'attenuate the application of the rule of ejusdem
generis.'

[12] When Niu J found that the words 'tax allotment, plantation, garden' describe
land where crops are grown he specifically had in mind food crops (see paragraph
[15] of his ruling). However, those words do not constitute the single class of land
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normally used to grow food crops. The word 'garden’ has a broader meaning referring
to areas of land set aside for the cultivation, display and enjoyment of plants and
other forms of nature. It was, in any event, a non sequitur for Niu J to conclude that
land normally used to grow crops excludes town allotments. It is not uncommon for
town allotments to be cultivated to grow plants, fruit and vegetables and also to
create gardens for the display and enjoyment of plants.

[13] We do not accept Niu J's conclusion that the words 'town allotment' were
deliberately omitted from s. 188(1) because of perceived evidential difficulties in
proving the ownership and boundaries of town allotments. As the Judge's reference
to the now repealed s. 457 shows, trespass on both town and tax allotments was
recognised as a mischief for which criminal sanction was provided. It is
inconceivable that difficulties of proof would be considered a basis for ceasing to
treat trespass as an offence in relation to town land. To the contrary, the use of the
words 'or other land' in s. 188(1) suggests otherwise and would avoid those evidential
difficulties. On Niu J's interpretation however the words 'or other land' in s. 188(1)
serve no useful purpose.

[14] It is not an adequate answer to these objections to the Judge's approach that
the Legislature has provided for trespass on town allotments in ss. 174 and 175 of
the Act. Both sections are limited in application because they do not prohibit trespass
on town land except in specific circumstances. They prohibit specific activities
(being in a building or an enclosed yard) and only during night time.

[15] Section 2(1) of the Interpretation Act provides that unless a contrary
intention appears in an Act the word 'land’ includes 'the hereditary estates of nobles
and matapules, tax and town allotments, leaseholds and interests in lands of every
description’. The words 'or other land' in s. 188(1) are plainly wide enough to cover
town allotments and we see nothing in the Act that leads us to conclude that the
Legislature intended to exclude town allotments from its application.

[16] It follows that the appeal must be allowed. On the point of law referred to
us we find that Niu J was wrong to conclude that s. 188(1) of the Criminal Offences
Act does not apply to town allotments.

Result

[17] We grant the Crown leave to appeal the decision of Niu J under s. 74(2) of
the Magistrate's Courts Act and the appeal is allowed.
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[18] We hold that Niu J was wrong to find that s. 188(1) of the Criminal
Offences Act does not apply to town allotments.

[19] The Crown accepts that Mr. 'Atoa should be discharged without conviction.
The decision of Senior Magistrate Langi acquitting Mr. Atoa of the offence of
trespass under s. 188(1) is set aside and in its place we discharge Mr. 'Atoa without
conviction under s. 204 of the Criminal Offences Act.
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Rex v Maika Maile

Court of Appeal
Paulsen, President; Handley J, Blanchard J, Randerson J
AC 23/2018

17 April 2019

Criminal law - discharge without conviction - discussion about the
criteria for deciding upon

Sentencing — possession of class A drugs, discharge without
conviction not appropriate for even a tiny amount;9 months
prison fully suspended, with conditions imposed on suspension of
sentence

The defendant was convicted of possession of a tiny amount (.52 grams) of
methamphetamine. The Trial judge discharged him without conviction under s. 204
of the Criminal Offences Act, under which the discharge is deemed to be an acquittal.
The Crown appealed against sentence.

HELD

Discharge without conviction was not appropriate for even a tiny amount. The
defendant was convicted, sentenced to 9 months prison, to be fully suspended on the
conditions specified.

Cases considered

Rv‘Ala 2019 TLR 95
R v Tu'iha'ateiho [2015] Tonga LR 44
R v Ngaue 2018 TLR 305

Statutes considered
Criminal Offences Act, s. 204

Counsel for the Appellant Mr. A. Kefu SC and Mrs. L. Fakatou
Respondent in person
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JUDGMENT OF THE COURT
The appeal

[1] Mr Maile pleaded guilty in the Supreme Court to one count of possession
of 0.52 grams of methamphetamine, a Class A drug. On 26 November 2018, Niu J
discharged him without conviction under s. 204 of the Criminal Offences Act. Under
S. 204(2) of the Criminal Offences Act the discharge is deemed to be an acquittal.

[2] On 12 December 2018, the Crown was granted leave to appeal the ruling
on sentence.

[3] On appeal the Crown argues that the Judge ought not to have discharged
Mr. Maile without conviction and that the appropriate outcome was that Mr. Maile
be convicted and sentenced to a suspended term of imprisonment subject to
appropriate conditions. For Mr. Maile, it is argued that the Court should not interfere
with the exercise of the Judge's discretion to grant the discharge without conviction.

The facts

[4] Mr Maile is 38 years old. He has two children and is separated from his
wife. In October 1999, he was convicted in the Magistrate's Court of theft and fined.
In September 2001, he was convicted in the Magistrate's Court of house breaking
and theft and sentenced to a total of 18 months imprisonment, of which 9 months
was suspended.

[5] On 13 March 2018, the Police executed a warrant to search for stolen goods
at a property of AL at Halavave (Kolomotu'a). AL was not at the property. Some of
his workers were present and they contacted AL. Whilst waiting for AL the Police
searched the workers and found one of them to be in possession of cannabis. AL
then arrived with three others, including Mr. Maile. They too were searched and Mr.
Maile was found to have in his trouser pocket a small plastic bag containing
methamphetamine weighing 0.52 grams.

[6] When he appeared in the Supreme Court for arraignment Mr Maile pleaded
guilty to the charge of possessing the methamphetamine at the first opportunity.

[7] At sentencing Niu J had before him a pre-sentence report that recommended
a suspended custodial sentence be imposed. Both counsel for the Crown and for Mr
Maile supported that recommendation. The possibility of Mr Maile being discharged
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without conviction was not raised by the Judge with counsel but in his written ruling
of 26 November 2018 Niu J discharged Mr Maile without conviction.

The jurisdiction
[8] Section 204 of the Criminal Offences Act provides:
Discharge without conviction

1) Where a court is of the opinion, having regard to the circumstances
including the nature of the offence and character of the offender, that it is
inexpedient to inflict punishment and that a probation order is not
appropriate, it may make an order discharging him absolutely or
alternatively discharging him subject to the condition that he commits no
offence during such period, not exceeding 3 years from the date of the
order, as may be specified therein.

)] A discharge under this section is deemed to be an acquittal.
3 A court discharging an offender under this section may -
€)] make an order for payment of costs or the restitution of

any property; or

(b) make any order for the payment of any sum that the court
thinks fair and reasonable to compensate any person who, through,
or by means of, the offence, has suffered -

(M loss of, or damage to, property;
(i) emotional harm; or
(iii) loss or damage consequential on any emotional

or physical harm or loss of, or damage to property.

[9] InRv ‘4la 2019 TLR 95 we set out the approach that the Court is to take
when considering an application for a discharge without conviction. For present
purposes, the relevant extract from that judgment is at [10] - [12] as follows:

The correct approach that the Court must take in considering whether to
grant a discharge without conviction under s. 204 is as follows. First, the
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Court must assess the seriousness of the offending including the gravity
with which it is viewed by Parliament along with all aggravating and
mitigating factors relevant to the particular case before it. Secondly, the
Court must consider the character and circumstances of the offender which
will include any previous offending, the effect of the entry of a conviction
on his career, his finances, his reputation, any civil disabilities that flow
from the entry of a conviction as well as any indirect consequences.
Thirdly, the Court must be satisfied that the consequences of entering a
conviction are out of all proportion to the gravity of the offending. Finally,
and only if the Court is so satisfied, it must still consider whether in all the
circumstances of the case the granting of a discharge without conviction is
the appropriate result.

Circumstances where it will be appropriate for the Court to grant a
discharge without conviction will rarely arise and the Court should exercise
its discretion sparingly: It will not be sufficient without more that an
offender is generally a person of good character, has no prior convictions
or is a young person. If those factors were sufficient discharges without
conviction would be routinely given and that should not be the case.

In considering an application for a discharge without conviction the Court
will not accept mere speculation about the consequences of the entry of a
conviction. The Court can only act upon evidence and the offender will
need to provide proof to satisfy the Court that there is a real and appreciable
risk that adverse consequences will ensue (DC (CA47113) v R [2013]
NZCA 255 at [43] referred to in Edwards (supra) at [25]).

The decision under appeal

[10] In deciding to grant Mr Maile a discharge without conviction Niu J relied
upon several factors. We do not accept that any of them, individually or collectively,
provided a basis for granting Mr Maile a discharge without conviction.

[11] Niu J consider that it was inappropriate that Mr. Maile had been sentenced
in 2001 when he was 20 years old to a period of imprisonment with 'hardened and
experienced criminals, who have taught him to commit crimes'. The Judge had no
information about that offending or the reasons a custodial sentence was imposed.
There was also no evidence that Mr. Maile had been taught to commit crimes in
prison. The fact that he had not offended for 17 years would suggest that he had not.
There was therefore no basis for this finding. In any event, it was a matter that had
no relevance at all to the decision the Judge had to make.
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[12] The Judge held that having not committed any offence since his release
from prison in 2002, Mr Maile had been entitled to a certificate under the
Rehabilitation of Offenders Act 'such that he is deemed to have no previous
convictions'. He said that a conviction would mean that Mr Maile would need to wait
a further seven years to apply for a certificate during which time he would have 'no
right to a passport to travel or to apply for a visa'. The Rehabilitation of Offenders
Act does not wipe a person's convictions and, under s. 10, a person is required to
state their convictions for certain purposes notwithstanding that that a certificate has
been granted to them. The Judge's conclusion that Mr Maile would as a result of his
conviction have no right to a passport and could not travel was mere speculation and
there was no basis for him to find that this was the case.

[13] The third factor was that under s. 122 Tonga Police Act the search of Mr
Maile by the Police was said by Niu J to be unlawful Without hearing evidence as
to the circumstances under which the search was conducted Niu J could not conclude
that the search was unlawful. In any event, in circumstances where Mr Maile had
pleaded guilty to the offence it was an irrelevant matter.

[14] The Judge then said that if Mr Maile was ordered to undertake community
work or pay a fine that would disrupt his family life. It is to be expected that
punishment imposed for serious criminal offending will disrupt the offender's family
life. That is not a reason to grant a discharge without conviction. In addition, the
Judge wrongly assumed that community work can only be performed on Saturdays
and there was no evidence that Mr. Maile paid maintenance for his children which
might be affected by the imposition of a fine.

[15] The Judge found that the quantity of methamphetamine was 'infinitesimal’
and not enough to use. There was no evidence for such a conclusion and it is
incorrect.

[16] Finally, the Judge said that Mr Maile was a victim of drug dealers and if
given a ‘further chance' he may save himself by committing not to use
methamphetamine again. The pre-sentence report noted that Mr. Maile needed
community support to make correct decisions in his life. Such support would not be
provided by granting him a discharge without conviction in the hope that he might
save himself. The pre-sentence report proposed a suspended custodial sentence
subject to conditions that included that Mr. Maile undertake an alcohol and drug
awareness program. We consider that was an appropriate recommendation.

[17] The Judge did not refer to the then leading case in Tonga which was R v
Tu'iha‘ateiho [2015] Tonga LR 44, or to any other authorities that have followed it.
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We do not accept Mr. Moale's submission that it could be inferred that Niu J did
consider that the consequences of entering a conviction were out of all proportion to
the gravity of Mr Maile's offending. It is quite clear that he did not properly consider
this.

[18] The Judge also did not refer to recent cases where it has been held that those
involved with methamphetamine in any capacity, and even small amounts, can
expect to receive custodial sentences. Most recently in R v Ngaue 2018 TLR page
305 at [5] and [6] Cato J said:

This judgment will serve as a warning to those who engage in Tonga with
the drug methamphetamine, whether it be for possession only of small
amounts or larger amounts, trafficking or supplying it to others,
manufacturing, importing, exporting or dealing, in any way, with this
extremely dangerous and addictive drug that the courts will sentence
offenders to severe punishment. Even for possession of small amounts,
offenders can expect to be sentenced to terms of imprisonment.

Methamphetamine is a scourge and has effected a great deal of harm and
misery on society in countries such as Australia and New Zealand where it
has become prevalent in the last couple of decades. It is highly addictive
for users, is mind altering and is often accompanied by acts of serious
violence as well as being causative of a good deal of collateral crime such
as theft and burglary in order for the user to fund the acquisition of the drug.
Significant markets are to be found for those who choose to manufacture or
import the drug and large profits can be made by criminals who choose to
engage in such activity. The courts have responded by imposing very
significant penalties on those who engage in this kind of activity.

[19] In addition, the Judge reached his decision to grant a discharge without
conviction in a procedurally unfair manner when he did not advise counsel, contrary
to their submissions, that he was considering discharging Mr Maile under s. 204. Mr.
Moale confirmed that the Judge's decision was a complete surprise to him. In
circumstances where he intended to depart from what all parties proposed as the
appropriate sentence the Judge was obliged to raise that possibility with both
counsel.

Our assessment of the case

[20] Although Mr Maile was found in possession of only a small quantity of
methamphetamine his offending was serious as this is a Class A drug. In prescribing
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a maximum penalty of 30 years imprisonment for possession of methamphetamine
the Legislature has expressed a clear intention that significant penalties are to be
imposed. The distribution and use of methamphetamine in Tonga is a significant
Government and community concern and we endorse the comments of Cato J made
in Ngaue (supra).

[21] Mr Maile was not a first time offender and there is nothing relating to his
character or circumstances to suggest that the entry of a conviction will have any
direct or indirect consequences upon him other than those that ordinarily be expected
for such offending. We note also that in granting him a discharge Mr Maile was
effectively deprived of the benefit of the support that he needs, and the pre-sentence
report recommended, to prevent further offending.

[22] The consequences of entering a conviction against Mr Maile were not out
all proportion to the gravity of the offence and the Judge was wrong to make an order
discharging Mr Maile without conviction. That order was not within the range of
outcomes that the Judge could have considered were open to him.

The appropriate sentence

[23] Counsel are agreed that if the appeal is allowed the appropriate outcome is
that Mr Maile should be convicted and sentenced to a fully suspended period of
imprisonment subject to appropriate conditions. We will follow that course.

[24] Mr. Kefu submitted that a term of imprisonment of 18 months should be
imposed but the authorities do not support that submission. We consider the
appropriate term is 9 months imprisonment which should be fully suspended subject
to conditions.

Result

[25] The appeal is allowed. The order discharging Mr Maile without conviction
is quashed.

[26] Mr Maile is convicted on the one count of possession of methamphetamine
and is sentenced to 9 months imprisonment.

[27] The sentence of imprisonment shall run from the date of this judgment but
is fully suspended on the conditions that Mr Maile:
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(@)
(b)

()
(d)

(€)

Shall not commit any offences punishable by imprisonment during the
period of the suspension;

Shall not consume alcohol or any illicit drug during the period of the
suspension;

Shall be placed on probation during the period of the suspension;
Shall perform 50 hours community work on such days and times as he
is directed by the Probation Service;

Shall attend an alcohol and drug awareness course under the direction
of the Probation Service.
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Jurangpathy v Tonga Communications Corporation

Supreme Court Nuku’alofa
Whitten, Lord Chief Justice
CV 17/2017

18 December 2019

Contract - termination, Burchell test

Employment -common law applies in Tonga, implied term of mutual
trust and confidence in employment contracts

Damages - for unfair dismissal, including to reputation

Words and phrases - gross misconduct, gross negligence

The plaintiff was sacked as Chief Executive Officer of TCC for gross misconduct.
He claims damages for breach of his employment contract; and alternatively,
wrongful dismissal; saying that the employer breached his natural justice right to
expect a fair hearing in good faith. A sub-committee of TCC was established to
investigate, it advised to sack the plaintiff, and its procedure was subject to scrutiny

by the court.
HELD
1. the applicable law is the common law of England to the extent that it has

not been usurped by statute in that jurisdiction, as it has been developed in
Tonga; and the common law in England recognizes an implied term of
mutual trust and confidence in employment contracts.

the Defendant breached its contractual obligations to the Plaintiff of mutual
trust, confidence and good faith. By its failure to provide the Plaintiff with
full details of and all documents pertaining to the financial statements issue,
the Defendant failed to afford the Plaintiff natural justice or procedural
fairness. Further, the Defendant failed to act fairly or reasonably in the
conduct of the investigation, its treatment of the Plaintiff, and its
consideration of the information upon which it based its decision.

Insofar as gross misconduct may include a one-off instance of gross
negligence, | do not regard the conduct or involvement of the Plaintiff as
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described above as so serious as to constitute gross negligence of a kind
which warranted summary dismissal.

4. The Burchell test was applied — “What the tribunal have to decide every
time is, whether the employer who discharged the employee on the ground
of the misconduct in question entertained a reasonable suspicion amounting
to a belief in the guilt of the employee of that misconduct at that time”.

5. Damages were awarded as follows — TOP$25,000 for loss of salary;
TOP$20,000 for relocation expenses; and TOP$120,000 for reputational
harm.

Cases considered

Leiola Group Ltd v Moengangongo [2010] TLR 85

'llangana v Westpac Bank of Tonga [2014] TLR 136

Kivalu v Church of LDS in Tonga Trust Board [2016] TLR 406
Helu v Koloa [2000] Tonga LR 299

Kasimili v Vava'u Press [2002] Tonga LR 168

Kingdom of Tonga v Tapueluelu [2009] Tonga LR 86

Counsel for Plaintiff Mr W. Edwards
Counsel for Defendant Mrs D. Stevenson

INTRODUCTION

1. Until 21 April 2017, the Plaintiff, Mr Rizvi Jurangpathy, was employed by
the Defendant ("TCC"), a public enterprise company, as its Chief Executive Officer.

2. On that day, the Board of the Defendant resolved to terminate the Plaintiffs
employment on a number of grounds, which, according to the Defendant, constituted
""gross misconduct".

3. The Plaintiff claims damages for breach of his employment contract;
alternatively, wrongful dismissal.

NARROWING OF THE ISSUES
4. The Plaintiffs contract claims are founded on alleged implied terms of

mutual trust, confidence and good faith. The Plaintiff says that the Defendant, by its
subcommittee's conduct of an investigation into and reporting on complaints against
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the Plaintiff, failed to accord the Plaintiff natural justice, failed to give him a fair
hearing and otherwise breached its implied obligations.

5. The Plaintiffs alternative cause of action - unfair dismissal - is that the
Defendant wrongfully or unlawfully terminated his employment. That part of the
Plaintiffs case is effectively a challenge to the findings of the subcommittee which
were adopted by the TCC Board of directors leading to their decision to terminate
the Plaintiff’s employment for "gross misconduct”. The grounds of complaint upon
which the Defendant's Board reached that decision were threefold: allegations of
impropriety in certain relationships between the Plaintiff and a number of staff
members; incorrect overstatement of net profit for the 2014/15 financial year based
on "wilful omission of pertinent information™ (“financial statements issue") and that
the Plaintiff was responsible for an incorrect tender process for the sale of a company
vehicle that was being used by the former Chairlady. The Plaintiff denies each of
those allegations and says there was no proper cause for the Defendant to dismiss
him on the grounds of gross misconduct.

6. By its Second Amended Statement of Defence filed 10 December 2018, the
Defendant denies the implied terms to the employment contract. It contends that the
Plaintiff was given a fair hearing during the investigation and a right to be heard
before the decision was made by the Board to terminate his employment. The
balance of the defence is devoted primarily to the financial statements issue. The
other two grounds of complaint against the Plaintiff were only tangentially referred
to. At paragraph 66 of the Defence, the Defendant pleaded that the Board also
considered the other information contained in the subcommittee's report and
concluded that the Plaintiff was "no longer capable of effectively carrying out the
duties of his position ...".

7. Early in the trial, during discussion with counsel in their respective
openings, Mrs Stephenson informed the court that the Defendant had elected to
abandon the other two grounds for the Plaintiffs dismissal and to present its defence
solely on the basis of the financial statements issue. The trial was conducted on that
basis.

8. That narrowing of the issues substantially reduced the number of witnesses
who gave evidence and the overall volume of documentary evidence upon which the
parties had originally intended to rely.*

4 The trial bundle ('Tb') comprised just under 1,000 pages.
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BACKGROUND

9. On 22 September 2008, the Plaintiff was employed by the Defendant as its
Chief Financial Officer ("CFO"). On 23 September 2010, his contract was extended
for a further term of two years. On 21 November 2012, his employment contract was
further extended and amended to include the position of Acting Chief Executive
Officer. On 23 September 2014, that contract was extended for a further two years.
Soon after, he was asked by the Board to resign as CFO and to apply as CEO.

The Plaintiff’s contract of employment

10. On 28 November 2014, the Plaintiff was appointed CEO, effective 1
December 2014, for a term of three years. The recitals to the contract included that
in order to achieve the purpose and objectives of the Public Enterprises Act 2002,
TCC desired to employ a qualified, experienced and knowledgeable CEO to manage
its operations under the direction of the Board of Directors. It was further
acknowledged there that the Plaintiff was "qualified, experienced in, and
knowledgeable concerning the administration and management of a
telecommunications business."

11. The job description in Schedule A to the contract required the CEO, inter
alia, to generally control and manage the operations of TCC for the purpose of
achieving its aims as directed by the Board. The duties and responsibilities of the
CEO included successfully implementing the corresponding business and
operational plans, reviewing and reporting regularly to the Board on the overall
progress and results against operating and financial objectives and to initiate courses
of action for improvement. Operational management included developing annual
operating forecasts of revenues, expenditures, operational results and financial
perfolmance to ensure the financial growth of the company. The CEO was also
authorised to commit corporate resources by entering into contracts, leases, etc. in
the ordinary course of business in order to pursue the approved strategies, business
plans and objectives of the company, provided however, that major commitments,
exposures and risks would be reported to the Board on a regular and timely basis.
Relationship management included ensuring that effective communications and
appropriate relationships were maintained with the shareholders of the company and
other stakeholders such employees. In relation to compliance, risk management and
corporate governance, the CEO was required to keep the Board fully informed on all
aspects of the company's operational and financial affairs, to ensure that effective
control and coordination mechanisms for all operations and activities were in place
including the establishment and development of effective internal controls over
financial reporting. The CEO was required to prepare and recommend the annual
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budget, monitor performance against budget report monthly and annually to the
Board. He was to manage the operational and financial resources of the company in
accordance with the approved budget. He was also responsible for ensuring the
company's systems and processes were efficient and consistent with best practice,
and for liaising with the auditors.

12. The CEO's salary was TOP$125,000 per annum with a potential annual
bonus of up to TOP$20,000 to be paid based on the achievement of targets set against
Key Performance Indicators in Schedule B to the contract. In the copy of the contract
in evidence, Schedule B was blank.

13. The Plaintiff was also entitled to superannuation, a fully furnished house
with all public utilities, a vehicle (including fuel and servicing) for business and
reasonable private use, business class return travel for himself and his wife once a
year to his home country and on repatriation, and the reasonable costs of transfer of
his personal assets from Tonga to his home country at the end of the term of his
contract.

14. Clause 18 of the contract provided for termination. Relevantly, clause 18.2
provided that TCC may terminate the contract and the services of the Plaintiff
without notice at any time provided that TCC paid the Plaintiff a termination benefit
equivalent to three month's salary unless the contract was terminated because of the
Plaintiffs dishonesty or gross misconduct, in which case the termination benefit
would not be payable.

15. The Plaintiffs employment was also subject to the TCC Staff Policy &
Regulation Manual (Amendment 2015). The Introduction section, which contained
a provision for the Plaintiffs signature as CEO, described the purpose of the manual
as including rules for staff protection. Section 1 provided the general regulations.
Clause 1.16 concerned discipline. It required all employees to preserve the good
name of the company at all times and that they would be held accountable for any
misconduct when on or off duty which may bring discredit on the company. It
provided for a disciplinary committee comprising the CEO, Manager Legal,
Manager Administration, Chief Internal Auditor and Head of Division of the accused
employee. There followed a number of non-exhaustive examples of actions of
employees that would be subject to disciplinary procedures. One of them was "gross
misconduct” which was described as including but not limited to "dishonesty,
physical or verbal abuse of staff, substance abuse while at work." Subclause 10
provided that the Chairperson and Board of Directors would deal with any
disciplinary procedure involving the CEO.
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2015 complaints against the Plaintiff

16. On about 18 June 2015, the Plaintiff signed a letter to a Mr Tonga Fifita
terminating his employment with the company. Soon after, the Plaintiff received a
visit from Mr Ofa Vatikani of the Kele'a Newspaper asking about the dismissal and
about other allegations against the Plaintiff within the company. Later that day, he
received a telephone call from Mr Tapueluelu, a Member of Parliament, questioning
him again about certain matters and Mr Fifita's dismissal.

17. On 19 June 2015, he received a letter from Mr Tapueluelu which referred
to the "Unfair Dismissal of Mr Tonga Fifita" and contained damaging allegations
against the Plaintiff. Mr Tapueluelu concluded:

"1 will now take all possible means to have your decision fully investigated
and if warranted, push for the TCC Board to be replaced and your contract
terminated.”

18. On 23 June 2015, Mr Finau Moa from the Ministry for Public Enterprises
wrote to the Plaintiff and the TCC Board seeking an explanation in relation to the
allegations made by Mr Tapueluelu.

19. The Plaintiff responded to the allegations and denied them.

The Lord Chief Justice went on to record at length the evidence and arguments and
details of the case and the trial that are summarised and evaluated by him in the
discussion and findings that conclude the Judgment.

Discussion

156. As there is no statute governing employee relations or employment
contracts in the Kingdom of Tonga for private (as opposed to public) employment
contracts, the applicable law is the common law of England to the extent that it has
not been usurped by statute in that jurisdiction, as it has been developed in Tonga:
Leiola Group Ltd v Moengangongo [2010] TOCA 10 at [11]. The common law
includes, as a primary consideration, the terms of the contract of employment
between the parties: 'llangana v Westpac Bank of Tonga [2014] TOCA 18 at [2]

Breach of implied terms

157. In Leiola, the Court of Appeal observed [15], by reference to the leading
House of Lords decision in Mahmud (or Malik) v Bank of Credit and Commerce
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International SA [1998] AC 20, that towards the end of the 20th century, the
common law in England recognized an implied term of mutual trust and confidence
in employment contracts. The existence of the implied term potentially had
important consequences for the way in which damages might be assessed in
circumstances which include wrongful dismissal. Their Honours further noted that
where statutory regimes governed claims for unfair dismissal, 'the implied term of
mutual trust and confidence had no field of effective operation in relation to the
dismissal itself. That is, no question of breach of the term founding a claim for
damages could arise in relation to the actual dismissal. However, it was recognized
that events preceding a dismissal, but not the dismissal, might demonstrate a breach
by the employer of the implied term of trust and confidence and that the breach might
sound in damages.®

158. A similar view was expressed by the Court of Appeal in Kivalu v Church
of Jesus Christ of the Latter Day Saints in Tonga Trust Board [2016] TOCA 19.
There, again, the issue of the implied terms had not been pleaded. Nonetheless, the
Court was of the view that had such an argument been raised and pursued, it possibly
could have had a bearing on the outcome. Their Honours noted that in Koloa v Helu
[1999] Tonga LR 227 at 234, the Supreme Court had held that the implied term
required an employer to act reasonably when it exercises its right to dismiss an
employee, and that while the proposition had not yet been addressed by the Court of
Appeal, Malik had been adverted to on at least two occasions, namely, in Leiola and
'llangana. The Court also noted [10] that such an implied term (there, termination
upon reasonable notice) must yield to the express terms of the contract and would
be displaced by an express term to the contrary.

159. Ultimately, in my view, any differences between the parties on this
foundational issue became more academic than real. The Court of Appeal has, albeit
in obiter and without deciding the point, referred to the principle in Malik with
apparent approval. Similar implied terms - that an employer is obliged to treat an
employee fairly and in accordance with natural justice - were recognised by the
Court of Appeal in Ve 'ehala v Kingdom of Tonga [2014] TOCA 23 at [17].

160. The pre-statute New Zealand decisions referred to by the Defendant
recognised that employers in deciding on dismissal are required to act fairly (good
faith) and reasonably. In JL Stanley Ltd v Fuji Xerox NZ Ltd,® involving a contract
employing a commission salesman, Elias J accepted that an obligation of good faith

5 Citing Johnson v Unisys Ltd [2003] 1 AC 518 and Eastwood v Magnox Electric Pie
[2005] 1 AC 503.
6 HC Auckland, CA 479/96 (5 November 1997)
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and fair dealing was to be implied whenever a contract is predicated upon mutual
confidence.

161. However, the range of contracts in which such a term may be implied
remains controversial. The obligation of contracting parties to deal with each other
in good faith has long been a feature of continental law but has not generally been
assumed in the English law of contract.” In the New Zealand decision of Livingstone
v Roskilly, Thomas J envisaged a more general applicability of good faith.®

162. In an extra-curial article entitled "Good Faith, Mutual Trust and
Confidence: How far have we come; and where are we heading?",° Justice Rothman

noted:

"For the purposes of the current discussion, it is important to draw the
distinction between the duty or obligation of good faith, on the one hand,
and mutual trust and confidence, on the other hand. As is clear from the
judgment of the House of Lords in Mahmud, the obligation not to destroy
the relationship of trust and confidence is an obligation that restricts the
conduct of the parties to a contract of employment in a manner that goes
well beyond the terms of that contract. In Mahmud, the conduct held to be
in breach of the contract of employment, by destroying the requisite
relationship, was corrupt conduct of the employer unrelated to any
direction to the employee and not requiring the involvement of the
employee. The corrupt conduct was held to be such as to destroy the
employee's relationship with the employer, and seriously damaged the
employee's capacity to obtain subsequent employment. Good faith deals
with either the construction of the rights otherwise contained within the
contract of employment, or a separate implied duty to act in good faith in
the exercise of those otherwise-conferred rights. The duty to act in good
faith is limited to the exercise of rights under the contract of employment
and is not concerned with conduct independent of the contract of
employment. While the implied duty not to destroy the relationship of trust

7 Burrows, Finn and Todd "Law of contract in New Zealand", 2nd edition, Lexis
Nexis, 6.3.3

8[1992] 3 NZLR 230 at 237

9[2012] NSWISchol 36 at [115]-[118], citing Mid Density Developments Pty
Limited v Rockdale Municipal Council (1993) 44 FCR 290 at 298; Bropho v Human
Rights and Equal Opportunity Commission (2004) 135 FCR 105 at [83} -[121] and
[144).
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and confidence may involve, implicitly, a duty to act in good faith, it is not
the main thrust of the implied duty. Good faith, in the context of an
employment relationship, imports a requirement or obligation on the
person doing the act to exercise prudence, caution and diligence, which, in
that circumstance, would mean taking due care to avoid or minimize
adverse consequences on the other party consistently with the agreed
common purpose of the parties to the contract in making the contract and
their expectations."

163. Although obligations of mutual trust and confidence in employment
contracts are implied in law in the United Kingdom, more recently, the High Court
of Australia has taken a more cautious approach to the recognition of any such
implied duty, regarding it as a matter more appropriate for the legislature than for
the courts to determine. In Commonwealth Bank of Australia v Barker° the plurality
held:

"Importantly, the implied duty of trust and confidence as propounded in
Malik is directed, in broad terms, to the relationship between employer and
employee rather than to performance of the contract. It depends upon a
view of social conditions and desirable social policy that informs a
transformative approach to the contract of employment in law. It should
not be accepted as applicable, by the judicial branch of government, to
employment contracts in Australia."”

164. The High Court noted that that conclusion should not be taken as reflecting
upon the question in Australia as to whether there is a general obligation to act in
good faith in the performance of contracts. Further, as Gageler J observed,'! the
question whether a standard of good faith should be applied generally to contracts
has not been resolved in Australia. His Honour explained one of the reasons was the
lack of the prescriptive content of the implied term which creates 'inherent
uncertainty about what the obligation imposed by the implied term actually requires
of the employer and of the employee'. Another reason is that, 'in its intersection with
the law of unfair dismissal, the implied term would intrude a common law policy
choice of broad and uncertain scope into an area of frequent, detailed and often
contentious legislative activity.'

10[2014] HCA 32 at [40)-[42]
11[115]-[118]
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165. Returning then to the law on this issue in the United Kingdom, in a recent
decision in Stevens v University of Birmingham,*> Andrews J of the Queens Bench
Division summarised the position as follows:

"[23] It is by now well established that a contract of employment is subject
to an implied term (by operation of law) that an employer must not, without
reasonable and proper cause, conduct itself in a manner likely to destroy
or seriously damage the relationship of mutual trust and confidence
between itself and the employee: see e.g. Mahmud v BCCI SA (in lig), Malik
v BCCI SA (in lig) [1997] 3 All ER 1, [1998] AC 20, Gogay v Hertfordshire
CC [2000} IRLR 703; Deadman v Bristol City Council [2007] EWCA Civ
822, [2007] IRLR 888; and, more recently, Rose v Leeds Dental Team Ltd
(2013) UKEAT/0016/13, [2014] IRLR 8, [2014] ICR 94, ....

[24] The implied obligation of trust and confidence was described by Lord
Steyn in his dissenting speech in Johnson v Unisys Ltd [2001] 2 All ER 801
... (at [24]) as an 'overarching obligation implied by law as an incident of
the contract of employment'. Although the remaining members of the House
of Lords decided that the obligation did not extend to the exercise of a
power of dismissal, they did not dispute its existence or disagree with Lord
Steyn's formulation. At [36] Lord Hoffmann described the term of trust and
confidence as 'the most far reaching' of the terms that the common law
implies in a contract of employment. He went on to say at [37] that although
such an implied term could supplement the express terms of the contract, it
could not contradict them. In Eastwood v Magnox Electric plc, McCabe v
Cornwall CC [2004] UKHL 35, [2004] 3 All ER 991, [2005] 1AC 503 (at
[11]) Lord Nicholls of Birkenhead said that the term means, in short, that
an employer must treat his employees fairly."

166. With those principles in mind, I tum now to their synthesis and application
to the instant case.

167. | start with the question submitted by the Defendant, namely, whether as a
general proposition, private sector employers are to be held to the same requirement
to comply with principles of natural justice as, for example, a statutory body
performing a purely public function. The question is evidently posed at a level of
generality. It is unnecessary to answer it in this case at the same level for there are a

12[2016] 4 All ER 258
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number of specific features of the Defendant and what were its contractual
arrangements with the Plaintiff which enable a more specific answer.

168. Here, the Defendant is a government owned public enterprise. It entered
into a contract to employ the Plaintiff as CEO, a high level management position of
significant financial and operational responsibility. The allegations in relation to the
financial statements issue were serious and had the potential for very grave
consequences on the Plaintiff and his employment. While the contract did not
contain any express terms for disciplinary proceedings, section 1.16 of the Employee
Regulation and Staff Manual did. Those procedures reflected the basic requirements
of natural justice. Subsection 10 expressly provided that the Chairperson and Board
of Directors would deal with any disciplinary procedure involving the CEO. That
provision did not, in my view, either expressly or impliedly exclude the general
requirements of natural justice observed within the general provisions of section
1.16. It did not, however, stipulate what procedure would be adopted and applied in
the event of disciplinary proceedings against the CEQO. That was relevantly answered
by the subcommittee's terms of reference, which expressly stated that the Plaintiff
would be given an opportunity to answer the accusations levelled against him, and
an opportunity to be heard "which the principles of natural justice require TCC (a
government-owned body) to afford (him)."

169. Notwithstanding that the jurisprudence in employment law has developed
specific principles, on even what may be regarded as a 'first principles analysis' for
the implication of terms in any contract, the posited terms here, in my view, arguably
satisfy the recognised tests: (1) it must be reasonable and equitable; (2) it must be
necessary to give business efficacy to the contract, so that no term will be implied if
the contract is effective without it; (3) it must be so obvious that ‘it goes without
saying'; (4) it must be capable of clear expression; and (5) it must not contradict any
express term of the contract: Hospital Products Ltd v United States Surgical
Corporation and Others (1984) 55 ALR 417 referring to BP Refinery Pty Ltd v
Hastings Shire Council (1977) 16 ALR 363 at 26-7, Secured Income Real Estate
(Australia) Ltd v St Martins Investments Pty Ltd 144 CLR 596 at 605-6 and Codelfa
Constructions Pty Ltd v State Rail Authority of NSW 149 CLR 337 at 345-7 and 403-
4. See also Marks and Spencer plc v BNP Paribas Securities Services Trust Co
(Jersey) Ltd and another [2016] 4 All ER 441.

170. Subject to any legislative controls or conflicting express terms, | see no
good reason, in principle or policy, which could justify an employer conducting
disciplinary proceedings with a view to dismissal for cause, doing so in a manner
which destroyed the relationship of trust and confidence inherent in a contract of
employment or other than fairly, reasonably and in good faith.
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171. For those reasons, | am satisfied that the terms of the Plaintiffs employment
contract included mutual obligations of trust and confidence. In the context of the
disciplinary investigation under consideration, its resulting report and the decision
whether to terminate the Plaintiffs employment for gross misconduct, those
obligations required the Defendant to afford the Plaintiff natural justice and to act
fairly (good faith) and reasonably.

172. It is particularly important that employers take seriously their
responsibilities to conduct a fair investigation where the employee's reputation or
ability to work in his or her chosen field of employment is potentially apposite.
Where the investigation is usually being conducted by laymen and not lawyers, it is
unrealistic and quite inappropriate to require the safeguards of a criminal trial, but a
careful and conscientious investigation of the facts is necessary and the investigator
charged with carrying out the inquiries should focus no less on any potential
evidence that may exculpate or at least point towards the innocence of the employee
as he should on the evidence directed towards proving the charges against him: A v
B [2003] IRLR 405.

173. In practical terms, | consider that the content of the aforesaid obligations
required the Defendant, at a minimum, to:

(@  provide the Plaintiff with full notice of the allegations against him;

(b)  provide the Plaintiff a reasonable opportunity to consider the
allegations and all relevant documents or other material obtained by
the Defendant relevant to the allegations (whether for or against
them); 3

(c)  provide the Plaintiff a reasonable opportunity to be heard in answer to
the allegations; and

(d) fairly and accurately collate, present and consider all the evidence
gathered from its investigation, including all relevant information
provided by the Plaintiff, before making any decision on termination.

174. For the reasons which follow, | am of the view that the Defendant failed to
act fairly or reasonably in respect of each of the above requirements.

13 Subject to some exceptions, "a fair procedure requires that normally an
employer should consider disclosing anything in its possession which may be of
assistance to an employee who is contesting the disciplinary charge ... ": Spence v
Department of Agriculture and Rural Development [2011] IRLR 809.
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175. The basic procedure for the investigation devised by the subcommittee as
advised to the Plaintiff and within its terms of reference was, on its face, reasonable
and appropriate. | agree with the Defendant that it was not appropriate for the
Plaintiffs lawyer to be able to question or cross-examine the other staff members
while giving their accounts to the subcommittee. Such a measure is not ordinarily a
facet of natural justice within investigative proceedings such as that carried out by
the subcommittee.

176. However, it is the manner in which the subcommittee carried out its
investigation, and in particular, its dealings and treatment of the Plaintiff during his
interviews, that attracts criticism.

177. At the outset, the subcommittee did not provide the Plaintiff with any or
any sufficient details of the financial statements issue or the allegations that were to
be levelled against him during his interviews. The description of the issue in the
Chairman'’s letter to the Plaintiff dated 30 January 2017 could not reasonably have
been understood as conveying an allegation that the Plaintiff had engaged in
dishonest or wilful misconduct in relation to the accounts. The deficiency in that
regard is best reflected by the Plaintiff’s own statements during his interview (set
out above) when he realized for the first time that he was actually being investigated
and that the subcommittee was seeking to blame him. In those circumstances, it was
impossible for the Plaintiff have a reasonable opportunity, prior to his interviews, to
consider the allegations that were to be levelled against him, let alone seek any
advice on them.

178. That deficiency was compounded by the subcommittee's refusal to provide
the Plaintiff, in advance, with all documents which were relevant to the allegations
including, but not limited to, the audited financial statements for 15/16, where the
restated 14/15 accounts were mentioned and corresponding annual reports. He was
not provided with all statements from the other staff members and therefore was not
fully aware of what they have said what was being investigated.

179. But perhaps the matter of greatest concern was the Plaintiffs treatment
during his interviews. | did not understand counsel for the Defendant during the trial
or in closing submissions to seek to defend the conduct of the subcommittee or to
dispute the fact that on numerous occasions during the interviews the Chair told the
Plaintiff, variously:

(@  that he did not want to hear him;
(b)  that he was right and for the Plaintiff to keep quiet;
(c)  that the Plaintiff was being arrogant or insubordinate;
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(d) that he did not care if the Plaintiff denied the allegations;

(e) that he did not care about normal accounting practice when the
Plaintiff was endeavouring to explain it to him; and

(f)  that he did not care what was in the audited accounts.

180. Most regrettably, the Chair and Mr Fonua threatened the Plaintiff with
violence, including to "throw him out the window". | accept that those statements
were probably products of frustration and that they were tempered by some laughter.
Nonetheless, | find that those aspects of the subcommittee's treatment of the Plaintiff
during his interviews were wholly inconsistent with modem workplace orthopraxy.
There is no place for behaviour like that in any commercial environment, here in
Tonga or elsewhere, and especially not by directors of a public enterprise company.

181. It follows, in my view, the Plaintiff was not afforded a fair hearing. Even
though during the trial he said that he could not then think of anything further he
would have wanted to say during the interviews, the very fact that in his evidence in
chief, he went on to elaborate upon a good deal of the reasons for the delays and the
invoices and how the whole accounting error occurred, is testament to the fact that
had he been given a reasonable opportunity and had the subcommittee demonstrated
that they were there to actually listen to him, the Plaintiff could have provided further
and important information. One cannot downplay either the effects of the yelling,
intimidation and belittling on the Plaintiffs mindset and ability to fully respond to
the questioning. Not only was he not given a fair hearing, in relevant respects, he
was in fact not heard.

182. The unfortunate behaviour of the Chair and other subcommittee members
during the interviews gave a distinct impression of bias and pre-judgement of the
issues against the Plaintiff. It was plain that the Chair, at least, did not really seem to
care what the Plaintiff had to say. In my view, those attitudes went on to infect the
subcommittee's report to the Board.

183. The report was neither accurate, in relevant respects, nor a sufficiently
comprehensive account of the information gathered from the other witnesses,
especially that sought to be provided by the Plaintiff. In my view, demonstrated
errors, inconsistencies or omissions in the report include the following:

(@  The fact that the subcommittee had consulted with Steve Pickering
and information recorded from him was never made known or put to
the Plaintiff.
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(b)

(©)

(d)

()

(f)

(@)
(h)

(i)

Gladys Fukofuka' s statement did not contain anything to the effect
that she knew nothing about the Frame Contract details or Schedule
of Payments.

The Plaintiff did not "blame" the chief engineer, but rather sought to
explain that the delay in the invoices being provided to the finance
department was due to delay in the engineering department's approval
of the invoices until August 2015.

The fact that the Plaintiff and Chairperson at the time knew of the
Frame Contract was barely a relevant consideration. The issue was
why the four invoices were not received and recorded by the finance
department until after the end of the 14/15 financial year.

There was no recognition that had the full year payment of USD$810k
odd been entered and accrued for the 14/15 year, but the monthly
invoices for that portion of that year not been paid until the 15/16 year,
accounting adjustments would still have to be made to properly reflect
the actual liability incurred for the 14/15 year.

Any suggestion that the CEO ought to have been receiving and
monitoring the relevant invoices to ensure they were recorded by the
finance department was unrealistic and outside the scope of his duty.
Others within the finance department were responsible for tracking
and entry of invoices. It could not reasonably be expected for a CEO
to have to monitor every invoice that comes through the finance
department from other cost centres or departments within the
organisation.

There was no evidence that the Plaintiff ever actually received the
invoices.

The repeated references to a net profit for the 14/15 year of TOP 2.Im
were inaccurate. The accounts clearly show that the original net profit
stated for the year was TOP$ 1,452,075. An additional line item
entitled "Net gain on available for sale financial assets" 0f$735,054
produced a "Total comprehensive income, net of tax" of
TOP$2,187,129. By reference to the notes to the accounts, the
$735,054 represented a remeasure in the value of shares in Tonga
Cable Ltd of effectively 10% thereby producing additional book
income.

The reference to the Plaintiffs bonus of $20,000 being based on then
recorded profit was not based on any demonstrated evidence that the
decision to grant the bonus or the calculation of any amount was tied
to any particular profit point. The only evidence in that regard was
from the Plaintiff that once he became CEO, all decisions in relation
to his bonus were solely within the discretion of the Board, something
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to which he was never privy. There is nothing else within his contract
which links any bonus to any particular profit point achieved by the
company from year to year. References therefore to the fact that the
Plaintiff "actually profited from the error" were misleading.

()] The reference to a dividend of TOP$ | .5 million TOP being paid to
the government is inaccurate. The accounts show that a dividend
of TOP$1 million was paid.

184. The reference in the last passage recorded in paragraph 73 above to the need
for closer liaison between senior management staff with more regular meetings was
one of the few, if any, reasonable and rational observations available upon a proper
consideration of what had occurred with the invoices and why it had occurred.

185.  After the draft report was provided to the Plaintiff, he wrote to the Chair of
the subcommittee and sought to identify errors and inconsistencies in the contents of
the report. There is no evidence before the Court that either the subcommittee or the
Board as a whole ever actually considered the Plaintiffs concerns about the draft
report. Had they genuinely done so, it is highly likely that a different result might
have obtained; or, at the very least, further enquiries would have, and should have,
been undertaken.

186. Following on from the issuing of the final report, in my view, the final
meeting of the Board which resulted in the resolution to terminate the Plaintiffs
employment for gross misconduct, was largely an exercise of the Chair of the
subcommittee reiterating and reinforcing the views expressed in the report in an
endeavour to satisfy the Chairman of the Board that there was no other option but to
terminate the Plaintiffs employment.

187. In my assessment, the following are but a number of illustrations of how
the Chair of the subcommittee failed to present to the Board as a whole (importantly,
to the Chairman) a fair, reasonable and/or accurate account of the investigation of
the allegations against the Plaintiff:

(@  The reference to the Plaintiff having "failed to answer the crucial
points or the crux of which the report has reached..." was an inaccurate
statement of what the Plaintiff had actually endeavoured to explain to
the subcommittee during his interviews.

(b)  The reference to the Plaintiffs response being focused "solely on the
letter of petition™ was again inaccurate.

(c)  The invoices issue did not cost TCC TOP$1.1 million being the
amount of dividends paid to the government for the 2014/15 year. As
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(d)

()

(f)

noted above, the dividend paid was $1 million. The actual net
operating profit was $1.4 million odd. As Mr Panuve testified, the
decision to pay the dividend was maintained during discussions
between the Board and its shareholder notwithstanding knowledge of
the issues with the invoices because a commitment had already been
made by the prior Board and the payment was made in any event.
There was no independent evidence, and Mr Panuve was silent on the
issue, as to any formula or criteria by which dividends to the
government shareholder were calculated. The recommendations by
the Plaintiff to the Board during their meeting on 25 August 2015,
were made at or about the same time the issue of the late invoices was
being realised. There was no evidence that at that meeting, what was
to become the resulting consequence of an inflated profit, was known.
The reference to the accounts department through the CFO, auditor,
and senior accountant not knowing anything about the schedule of
payments was inconsistent with statements actually made (or not
made) by those staff, in particular, Gladys Fukofuka. In any event,
whether those staff knew of the details of the Frame contract or the
schedule of payments was not entirely to the point. The trigger for
entry into the accounts would be an invoice whether it was for the
whole amount of the year 2 maintenance fee or the monthly invoices
that actually transpired. Only once those invoices came to the attention
of the finance department could they be acted upon. The delay in
bringing those invoices to the attention of the finance department was
the root cause for the invoices being recorded after the end of the 14/15
financial year.

The reference by the Chair to the "Auditor had termed it as a
Fundamental Error - described under International Accounting
Standard Part 8 section 1 as - omission and misuse of information; an
act of fraudulent” was a selective and potentially misleading reference
to the accounting standard and the actual notes in the restated accounts
by which the auditors explained the proper period error. The reference
omitted that part of IAS 8 was defined prior period errors as also
arising from a failure to use or misuse reliable information that was
available when the financial statements for the periods were
authorised to be issued and could reasonably be expected to have been
obtained. Plainly, had a reasonable view been taken of the available
evidence, it would have been identified by the subcommittee, and
ultimately the Board, that what occurred was an omission from the
14/15 accounts because the invoices were not available and could
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()

(h)

)

(k)

reasonably be expected to have been obtained (by the finance
department at least) at the time the accounts were prepared.

The statement therefore that “the committee believe that this ultimately
adds up to one simple fact: the CEO employment contract can only be
terminated based on gross misconduct” was not based on reasonable
grounds and was in fact arrived at through an incomplete, inaccurate,
selective and misleading representation of the actual evidence that was
available. Further, that conclusion was reached in circumstances
where a reasonable Board (through its subcommittee), had it
considered all the matters raised by the Plaintiff during his interviews,
at the very least ought to have required further enquiries.

The reference to the Chair having received confirmation from Huawei
that all invoices were promptly sent directly to the CEO was never put
to the Plaintiff during his interviews. Indeed, during the trial, no such
evidence was forthcoming. To the contrary, the email exchanges
between the relevant Huawei representative and the project manager
indicated that the invoices most likely were sent to the project
manager, and from him onto engineering.

Similarly, the statements by the Chair to the Board that "All in all the
Committee has considered such action as wilful omission" and further
on " ... this wilful action has put TCC in jeopardy in terms of financial
liability ...~ were conclusions reached without any reasonable
grounds. There was in fact no evidence whatsoever of any dishonesty
or wilfulness on the part of the Plaintiff in relation to the omission of
the four invoices from the 14/15 financial accounts, nor any
knowledge that those four invoices were being delayed in engineering
at the relevant time.

The references to TCC having to go to the bank and increase its
overdraft by TOP$2.0m are also questionable. The accounts show that
for the 2015 year the overdraft balance was ($555,032) and that in the
2016 year the balance of overdraft was ($1,029,604). The relevant
notes do not make any reference to a $2 million increase in the
overdraft being required as a result of having to pay the government
its dividend of $1 million (or even $1,213,541 in the 2016 year). | also
note in that regard that retained earnings for both years after payment
of dividend exceeded $31 million.

The reference to the subcommittee’s report disclosing a list of all the
Plaintiffs achievements and targets for 2014/15 and that "99% of them
were not met although his entire bonus is fully awarded," was never
put to him during his interviews. Any such list was also not referred
to in the report itself.
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() The reference to the figures associated with the TCL (Tonga Cable
Ltd) shares and their revaluation as being a basis for the allegation that
the Plaintiff had "inflated the numbers to help himself financially
receiving full bonus", was never put to the Plaintiff during his
interviews or any time during the investigation.

188. Further, there is no objective evidence, by way of reference in the minutes
of the Board meeting on 21 April 201 7, or elsewhere, that the Board ever in fact
took into account "all the Plaintiffs responses including his further submission
received on 19 April 20 | 7". The close proximity between the date of the Plaintiffs
responses and the Board meeting on 21 April makes that all the more unlikely.

189. Accordingly, in my view, the Defendant breached its obligations to the
Plaintiff of mutual trust, confidence and good faith. By its failure to provide the
Plaintiff with full details of and all documents pertaining to the financial statements
issue, the Defendant failed to afford the Plaintiff natural justice or procedural
fairness. Further, the Defendant failed to act fairly or reasonably in the conduct of
the investigation, its treatment of the Plaintiff, and its consideration of the
information upon which it based its decision to terminate the Plaintiffs employment
for gross misconduct.

Wrongful dismissal

190. Before turning to the parties' submissions on the wrongful dismissal claim,
it is necessary to consider first, at a level of principle, the concept and requirements
for a finding of "gross misconduct” sufficient to justify summary dismissal.

Gross misconduct

191. As referred to in the Plaintiffs submissions citing Mbubaegbu, an employer
is entitled to dismiss summarily for gross misconduct, where the conduct so
undermines the trust and confidence which is inherent in the particular contract of
employment that the employer should no longer be required to retain the employee:
Neary v Dean of Westminster [1999] IRLR 288 at [9].

192. The question must be asked whether a breach is so serious that it amounts
to gross misconduct. The question must be a mixed question of law and fact and that
will be so when the question falls to be considered in the context of the
reasonableness of the sanction in unfair dismissal or in the context of breach of
contract: Connolly v Western Health and Social Care Trust [2017] NICA 61 AT [
109, 110].
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193. The concept of "gross misconduct” in the employment law context
connotes misconduct which justifies summary dismissal, and which therefore
amounts to a repudiatory breach of contract. There is no fixed rule of law defining
the degree of misconduct which will justify dismissal. Gross misconduct may
include, but is not limited to, dishonesty or intentional wrongdoing, for example:
conduct which is seriously inconsistent with the employee's duties to his employer;
or conduct which is of such a grave and weighty character as to amount to a breach
of the confidential relationship between employer and employee, such as would
render the employee unfit for continuance in the employer's employment, and give
the employer the right to discharge him. The focus is on the damage to the
relationship between the parties. Dishonesty and other deliberate actions which
poison the relationship will obviously fall into the gross misconduct category, but so
in an appropriate case can an act of gross negligence: Ardron v Sussex Partnership
NHS Foundation Trust [2018] EWHC 3157 (QB), [2019] IRLR 233. Very
considerable negligence, historically summarised as "gross negligence"”, is therefore
required for a finding of gross misconduct: Sandwell & Birmingham Hospitals NHS
Trust v Westwood (2009) UKEAT/0032/09 at [112]-[113], where the impugned
conduct involved a nurse taking and leaving a patient on a trolley out on the street
outside the hospital. Whilst accepting that her conduct was “a failure of professional

judgment” and a "serious one" and "fell short of the high standards demanded of a

&]

nurse”, the tribunal concluded that it could not be reasonably characterised as
deliberate wrongdoing or gross negligence

194. The disobedience must be a deliberate and wilful contradiction of the
essential contractual terms: Laws v London Chronicle (indicator Newspapers) Ltd
[1959] WLR 698 at 710.

195. In Adesokan v Sainsbury's Supermarkets Ltd (2017] ICR 590 CA at (21] to
[24], Elias LJ, summarised the principles governing when misconduct may amount
to gross misconduct in the following terms:

(@  Whether misconduct justifies summary dismissal of an employee is
question of fact.

(b)  Gross misconduct is not limited to cases of dishonesty or intentional
wrongdoing.

(c)  Misconduct inconsistent with the fulfilment of the express or implied
conditions of service will justify dismissal.

(d) Itissufficient that employer can, in all the circumstances, regard what
the employee did as being something which was seriously inconsistent
incompatible- with his duty as an employee in the business in which
he was engaged.
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(e) If the conduct is of such a grave and weighty character as to amount
to a breach of the confidential relationship between master and servant
such as would render the servant unfit for continuance in the master's
employment and give the master the right to discharge him
immediately.

(f) A single act of serious or gross negligence can amount to gross
misconduct.

(g)  The focus is on the damage to the relationship between the parties.

196. Those statements of principle do not detract from the point that the relevant
conduct undoubtedly has to meet a threshold of seriousness. The earlier case law
underlines the seriousness of the conduct which needs to be established in cases of
claimed gross misconduct and gross negligence: Sandwell & Birmingham Hospitals
NHS Trust v Westwood UKEAT/0032/09/LA at [111-112], citing Wilson v Racher
[1974] ICR 428; Laws v London Chronicle [1959] 1 WLR 698; and Dietman v LB
Brent [1987] ICR 737.

197. With those principles in mind, | tum to consider the submissions.

198. It is common ground that in the context of this case, including by reference
to the Staff Policy Manual, gross misconduct was intended to involve or include
some form of dishonesty. That is consistent with the Defendant's use of the phrase
"wilful omission".

199. The Plaintiff submits that the Defendant's findings were predicated upon
false assertions and the decision was flawed because it was based on a misleading
report and false findings. Otherwise, it says that any finding the Defendant could
reasonably have made could not have constituted conduct which was so serious that
it could be said to have undermined the trust and confidence inherent in the contract
of employment.

200. The Defendant's submissions in this regard were more fluid.

201. The questioning of the Plaintiff during his interviews, in terms of any
omissions, was directed at the failure to have included the four invoices in the 14/15
accounts. It is sufficiently clear that, at that time, the subcommittee was focused on
trying to ascertain whether the Plaintiff was directly or indirectly responsible for that
omission.

202. In the Defendant's termination letter dated 21 April 2017, the relevant
particulars of the gross misconduct relied upon were incorrect (overstatement)
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declaration of the net profit 14/15 FY based on wilful omission of pertinent
information. The derivative particulars of that basis for the termination were that the
Plaintiff received a bonus of $20,000 based on an incorrect declaration of profit and
a misleading report to the Board and shareholders of that profit with the resultant
inflated dividend of 1.5 million TOP and alleged consequent financial difficulties.

203. To that point, the Defendant's case, and the allegations that were levelled at
the Plaintiff, could only be interpreted as: by reason of the wilful omission of the
four invoices from the 14/15 accounts, and the resultant inflated net profit leading to
a higher than otherwise dividend payment to the shareholder, the Plaintiff was guilty
of gross misconduct.

204, However, the pleaded defence painted a slightly different picture. At
paragraph 65.4, the relevant allegation was that the Plaintiff "failed or wilfully
omitted to provide the information regarding the year 2 annual maintenance fee
under the Frame Contract and the four invoices to Ernst & Young, which information
was critical and relevant to the preparation of 2015 audit report and financial
accounts". Further at paragraph 65.7, the Defendant alleged that as a direct result of
the overstatement of net profit caused by the Plaintiffs failure or wilful omission to
provide relevant information to the auditors relating to the preparation of TCC's
financial accounts, and inflated dividends paid to the shareholder which TCC could
not afford to pay, TCC suffered financial difficulty and incurred significant
borrowing costs.

205. By closing submissions, the Defendant's case had again transmogrified into
an argument that the gross misconduct was a deliberate failure by the Plaintiff to
bring to the attention of the Board a matter of significant financial relevance to the
company, which failure was tantamount to the Plaintiff not being honest in his
dealings with the Board.

206. In my view, the last two above formulations of the Defendant's case were
materially different to what was put to the Plaintiff during the investigation or stated
as the basis for the termination at the time. Further, they were not allegations which
were squarely put to the Plaintiff during trial. Such alterations in the Defendant's
case, in an endeavour to try and support its decision to terminate, were more than
mere nuance or emphasis. In my view, such forensic moves had the effect of
detracting from, rather than enhancing, any bona fides or merit in the Defendant's
case. They are not consistent with an employer acting fairly or reasonably.

207. Taking the allegations as first presented to the Plaintiff during his
interviews, and to a certain extent as pleaded in the most recent iteration of the
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Statement of Defence, | find that there was no evidence before the subcommittee, or
at trial, of any dishonesty on the part of the Plaintiff. Further, | find that there was
no evidence that the Plaintiff was either directly or indirectly involved in any wilful
failure to record the amounts of the four invoices in the 14/15 financial year
accounts.

208. For whatever reason, the Defendant's case and submissions at trial
conspicuously ignored the uncontroverted evidence that the invoices did not reach
finance in time for inclusion in the 14/15 accounts because engineering delayed in
approving and sending them on. In the absence of any evidence to the contrary, the
Plaintiffs evidence of that delay by engineering in approving the invoices is the only
plausible explanation for why they were not received by finance until August 2015,
and therefore, were unable to be recorded in the 14/15 accounts. In that regard, the
Plaintiffs evidence was corroborated by that of Gladys Fukofuka.

209. To the extent that Mr Panuve sought to give evidence about what should or
should not have occurred between March and August 2015, it must be recalled that
he was not appointed a director of the company until October 2015.

210. I also find that the accounting treatment of the invoices, once they were
received by finance in August 2015, was consistent with the accounting procedures
contemplated by and provided for in IAS 8, namely, that a prior period error occurred
because the invoices were not reasonably available at the time of the close of the
14/15 accounts. That is also consistent with the uncontradicted evidence of Gladys
Fukofuka that there had been previous occasions on which 'late invoices' had to be
recorded in the recoverable expenses account to await direction by the auditors, and
that on those occasions, there had never been any suggestion within the company of
misconduct.

211. All of this leads to the realisation that the real cause of the problem was the
fact that the invoices were, most likely, forwarded directly or indirectly to the
engineering department without any communication to the finance department that
the invoices had been received and that, by their terms, they were payable within the
month following the date of issue. That possible breakdown or lacuna in the internal
procedures for notification of invoices to both the receiving department and the
finance department is at the heart of the problems that ensued in this case.

212. Accordingly, the highest the reliable evidence could arguably make of any
case of failure by the Plaintiff was a failure to ensure that the internal procedures
included a mechanism by which any invoices received by another department were
also notified to finance so that, if required by their terms, they could be accrued in
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the accounts within the relevant financial year. Of course, that was not an allegation
put to the Plaintiff at the relevant time, nor was it a basis for the Defendant's decision
to terminate.

213. That observation highlights the fact that there was no evidence before the
Court as to what, if any, internal procedures for such communications were or might
have been in place at the time. In other words, if such procedures were in place, then
that would raise yet another question as to why they weren't followed and/or who
was responsible for not following them. It is not for the Court to speculate on such
matters. However, it is for the Court to identify that had the subcommittee conducted
its task in a fair and reasonable manner, it would have either been aware, or should
have become aware, of this question. In either case, the appropriate response would
have been to conduct further enquiries.

214, That also raises another question as to whether, after these matters came to
light, and the Plaintiffs employment had been terminated, the company put in place
procedures to ensure that this ‘'omission’ ought not happen again. Again, that was not
a matter the subject of evidence at trial.

215. Even on the Defendant's alternative hypotheses in its Defence and closing
submissions, | find that there was no evidence upon which the subcommittee and/or
the Board could reasonably have concluded which in fact they did not that the
Plaintiff had deliberately or dishonestly withheld any information about the invoices
from either the auditors or the Board.

216. On any analysis, | am not satisfied that any of the evidence either before
the subcommittee, the Board or at trial, could be regarded as sufficient to support a
finding of gross misconduct. Insofar as gross misconduct may include a one-off
instance of gross negligence, | do not regard the conduct or involvement of the
Plaintiff as described above as so serious as to constitute gross negligence of a kind
which warranted summary dismissal. This issue, like others canvassed by the
subcommittee during its work, seemed to be the subject of resulting ongoing
refinements to internal policies and procedures. Any failure by the Plaintiff, as CEO,
to have in place appropriate procedures for notification to finance of invoices
received by other departments did not, in my view, constitute a repudiatory breach
of his contract of employment, nor could it be properly characterised as:

(@  meeting the requisite threshold of seriousness;

(b)  dishonest or intentional wrongdoing;

(c)  deliberate and wilful contradiction of the essential terms of his
employment contract; or
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(d)  conduct of such a grave and weighty character,

as to amount to a breach of the confidential relationship between the Plaintiff and
TCC such as to render the Plaintiff unfit for continuance in his employment, or to
give TCC the right to discharge him.

217. By the evidence of Mr Panuve, any resulting ‘poison’ in the relationship
was, in truth, a consequence of the previous Board having committed the company
to paying a set dividend to the government shareholder, regardless of the necessary
reduction to be made to the 14/15 net profit.-

'‘Burchell' test:

218. Finally, I turn to the Defendant's reliance on the Burchell test. In that case,
Arnold J said:

"The case is one of an increasingly familiar sort in this Tribunal, in which
there has been a suspicion or belief of the employee's misconduct
entertained by the management, it is on that ground that dismissal has taken
place, and the tribunal then goes over that to review the situation as it was
at the date of dismissal. The central point of appeal is what is the nature
and proper extent of that review. We have had cited to us, we believe, really
all the cases which deal with this particular aspect in the recent history of
this Tribunal over the three or four years; and the conclusions to be drawn
from the cases we think are quite plain. What the tribunal have to decide
every time is, broadly expressed, whether the employer who discharged the
employee on the ground of the misconduct in question (usually, though not
necessarily, dishonest conduct) entertained a reasonable suspicion
amounting to a belief in the guilt of the employee of that misconduct at that
time. That is really stating shortly and compendiously what is in fact more
than one element. First of all, there must be established by the employer the
fact of that belief; that the employer did believe it. Secondly, that the
employer had in his mind reasonable grounds upon which to sustain that
belief And thirdly, we think, that the employer, at the stage at which he
formed that belief on those grounds, at any rate at the final stage at which
he formed that belief on those grounds, had carried out as much
investigation into the matter as was reasonable in all the circumstances of
the case. It is the employer who manages to discharge the onus of
demonstrating those three matters, we think, who must not be examined
further. It is not relevant, as we think, that the tribunal would itself have
shared that view in those circumstances. It is not relevant, as we think, for
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the tribunal to examine the quality of the material which the employer had
before them, for instance to see whether it was the sort of material,
objectively considered, which would lead to a certain conclusion on the
balance of probabilities, or whether it was the sort of material which would
lead to the same conclusion only upon the basis of being "sure," as it is now
said more normally in a criminal context, or, to use the more old-fashioned
term, such as to put the matter "beyond reasonable doubt.” The test, and
the test all the way through, is reasonableness; and certainly, as it seems
to us, a conclusion on the balance of probabilities will in any surmisable
circumstance be a reasonable conclusion. "

219. Burchell has been applied regularly in UK employment cases for unfair
dismissal.

220. Further to the caution by Arnold J against a tribunal or court seeking to
substitute its own decision as to what was the right course for the employer to adopt,
it has been held that in judging the reasonableness of the employer's conduct, in
'many, though not all, cases, there is a band of reasonable responses to the employee's
conduct within which one employer might reasonably take one view, and another
quite reasonably take another. The function of the (Court) is to determine whether,
in the particular circumstances of each case, the decision to dismiss the employee
fell within the band of reasonable responses which a reasonable employer might
have adopted. If the dismissal falls within the band, the dismissal is fair; if the
dismissal falls outside the band, it is unfair: lceland Frozen Foods Ltd v Jones
[1983] ICR 17 applied in Rogan v South Eastern Health & Social Care Trust [2009]
NICA 47 and McFall v McKee, t/a Saveways 3 Ardoyne (Unfair Dismissal) [2019]
NIIT 05362_18IT.

221. Also, if an employer forms its belief hastily and acts hastily upon it, without
making appropriate inquiries or giving the employee a fair opportunity to explain
himself, the belief will not be based on reasonable grounds and they are certainly not
acting reasonably: W Weddel & Co Ltd v Tepper [1980] IRLR 96 at 101.

222. Applying the Burchell test here, by reason of my findings above in relation
to the inadequacies of the subcommittee's report and the resulting information
presented by the Chair to the Board on 21 April 2017, and my findings immediately
above in relation to the lack of any gross misconduct finding being open on the
evidence that was before the Board, | conclude that in respect of the second and third
limbs of the test:



152 Jurangpathy v _Tonga Communications Corporation [2019] Tonga LR

(@)  the Defendant did not have reasonable grounds for forming a belief
that the Plaintiff was guilty of gross misconduct; and

(b)  at the time the Defendant formed its belief, had it acted reasonably in
relation to all the information the Plaintiff had provided, further
investigations were warranted before any decision ought to have been
made.

223. Had those further investigations been genuinely undertaken, and the
Defendant had been apprised of at least some of the matters which came to light
during the trial, then as Mr Panuve, for his part, suggested in evidence, the Defendant
would likely have reached a different decision.

Jones v Dunkel

224, I should not leave this part of the judgment without making a number of
observations, further to those in paragraphs 213 and 214 above, not so much about
the evidence that was called at trial, but the evidence that was not called and might
reasonably have been expected to be called.

225, The rule in Jones v Dunkel** establishes that two consequences can flow
from the unexplained failure of a party to call a witness whom that party would be
expected to call. One is that the trier of fact may infer that the evidence of the absent
witness would not assist the case of that party. The other is that the trier of fact may
draw an inference unfavourable to that party with greater confidence. Importantly,
the rule in does not enable a trier of fact to infer that the evidence of the absent
witness would have been positively adverse to that party.®

226. In his brief of evidence, Mr Panuve explained [97] that the Chair of the
subcommittee, Mr Fusimalohi, was no longer on the TCC Board as of July 2017,

14(1959) 101 CLR 298.

15 Roo Roofing Pty Ltd & Anor v The Commonwealth of Australia (2019] VSC 331
referring to Hellicar

(2012) 247 CLR 345, 432 [232]; HML v The Queen (2008) 235 CLR 334, 437-438
[302]-[303]; Khu! v

Zurich Financial Services Australia Limited (2011) 234 CLR 361, 384-385 [63]-[64].
The rule has been

applied in Tonga in Tafa v Viau [2006] Tonga LR 287; Walter Trading Company Ltd
v Ports Authority

[2008] Tonga LR 207.
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was suffering serious health issues and was currently receiving treatment in the
United States which prevented him from travelling to Tonga to attend the hearing.

2217. However, no similar explanations were given for the absence of evidence
from people or on matters such as:

(@)

(b)
(©

(d)
()
()

@)

(h)
(i)

Mr Sione Veikoso, the manager of engineering at the relevant time
(and who was appointed acting CEO after the Plaintiff had been
suspended). Notwithstanding the information provided by the Plaintiff
during interviews, the subcommittee's report did not even refer to
having interviewed Mr Veikoso whether in relation to the receipt of
the invoices, alleged delays in approval from his department, when the
invoices were provided to finance and how, or otherwise;

Mr Sitani Akolo, the project manager, in relation to the arrangements
for receipt of the invoices and how they were handled by him of it all;
other members of the finance department (apart from Gladys
Fukofuka) to, for example, better understand the internal procedures
in place at the time for dealing with late invoices and whether
communication of invoices was shared where they were received
directly by an external department (or cost centre) without invoices
being copied into finance at the same time;

actual email communications in relation to the invoices sent by
Huawei to whomever received them within TCC;

the engineering department budget in relation to maintenance for the
14/ 15 year;

any documented internal procedures for the distribution and recording
of invoices and how they were to be provided to the finance
department and when;

any documented internal procedures which required the approval by
the receiving department such as engineering here for invoices before
being forwarded to accounts for payment;

the former Chairlady whose name featured regularly in the
subcommittee's report and recommendations to the Board,;

the company's internal auditor or external auditors such as Steve
Pickering or any other expert for that matter in relation to appropriate
accounting practice in respect of past period errors, the use of the
suspense 'recoverable expenses' account in which to ‘park late
invoices, as to whether the accounting practices in place at the time
including the receipt and distribution of invoices from suppliers
accorded with best practice or otherwise.
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228. It is reasonable to expect that the Defendant could have called those
witnesses and presented the said documents. Were it necessary to do so in reaching
the conclusions stated above, there would have been strong grounds for an inference
that the evidence of the absent witnesses and other documents referred to above
would not have assisted the Defendant's case.

Result on liability
229. For those reasons, | find the Plaintiff has established its case on liability.

230. In conducting the investigation in the manner it did, and by purporting to
rely on inaccurate and inadequate information in determining the Plaintiff’s
employment for gross misconduct, the Defendant breached its obligations to the
Plaintiff of trust, confidence and good faith, and failed to act fairly or reasonably.

231. Further, | find that:

(@  the Defendant did not have reasonable grounds for forming the belief
that the Plaintiff was guilty of gross misconduct;

(b)  at the stage it formed that belief, the Defendant failed to carry out as
much investigation into the matter as was reasonable in all the
circumstances; and

(c)  thereby, the Defendant wrongfully dismissed the Plaintiff from his
employment.

DAMAGES
232. The Plaintiff claims the following damages:

€)] loss of salary from the date of termination to what would have been
the end of his contract- seven months or (by my calculations)
TOP$72,916;

(b)  loss of relocation expenses;

(c) loss of entitlements and benefits; and

(d)  $120,000 for reputational harm.

Evidence
233. The Plaintiff gave evidence that immediately upon termination, he was

evicted from his house and security guards were installed by the Defendant who
made it difficult for him to come and go while trying to move his belongings out.
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His company vehicle was repossessed. His mobile phone and internet services were
discontinued.

234. He also referred to a number of news articles published soon after which
referred to the termination of his employment. He said that as a result of that
publicity, he did not apply for any other positions here in Tonga.

235. By that stage, the Plaintiff been in Tonga for nine years. He said that
‘everyone knew him' and that he had been a ‘respected member of the community'.
Upon his termination, he said he felt embarrassed.

236. Eventually, and without employment here, the Plaintiff had to return to Sri
Lanka. He gave evidence that the cost of business class airfares to Sri Lanka was
about $16,000 and the costs of repatriating his belongings was about $4,000.

237. He said that after he left, he received communications from people here
about the publications in the newspapers.

238. The Plaintiff gave evidence that since returning to Sri Lanka, he has applied
for over 20 positions for which he is qualified, equivalent to CEO or CFO. He
obtained interviews for a couple of those positions. However, to date, he has not
been successful in securing employment. He has not been given any reasons for
being unsuccessful nor any feedback after initial interviews. The Plaintiff believes
that the reason for his lack of success to date, is that any prospective employer is
likely to have researched him on the internet and found the articles on his termination
by the Defendant for gross misconduct.

2309. During cross-examination, the Plaintiff was asked about the news articles
and his assertion in his brief that TCC had been responsible for their publication. A
number of the articles were in fact critical of TCC. Others which were published
before termination were said to have only been published in Tongan and not outside
Tonga. However, the Plaintiff maintained that one story concerning his termination,
on the Tonga Broadcasting Corporation website, must have been provided by TCC
because TCC and TBC had a "shared Board" and the information could only have
come from TCC. Mrs Stephenson suggested to the Plaintiff that in relation to articles
such as that published in the Matangitonga on 8 May 2017, after the Plaintiff had
commenced these proceedings, that other unrelated persons could have obtained
information by inspecting the Statement of Claim on the court file.

Submissions
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Plaintiff

240. The Plaintiff's submissions on damages focused exclusively on the claim
for reputational harm. It was submitted that since his dismissal, the Plaintiff had
struggled to find new employment in Tonga. Mr Panuve agreed to the likelihood of
that difficulty. The Plaintiff further submitted that ‘there was no doubt that the
Plaintiff had suffered damages as a direct result of the allegations published where
he was accused of 'gross misconduct”. In that regard, the Plaintiff relied on the Court
of Appeal decision in Leiola.

241. The amount claimed of $120,000 was intended to represent one years'
salary. The rationale submitted was that because the Plaintiff had to leave Tonga and
return to Sri Lanka, he needed 'time to get back on his feet to find employment'.
Apart from Leiola, the Plaintiff did not refer to any other comparative decisions.

Defendant

242. The Defendant opposes the Plaintiff's claim for loss of salary for the
balance of his contract term. It relies on the principle from Withers v. General
Theatre Corp Ltd [1933] 2 KB 536 that if a party terminates a contact in breach of a
term, then in assessing damages for that breach, the Court proceeds on the basis that
the employer would perform the contract in the manner least disadvantageous to
them. Here, the Defendant says that by application of that principle to the first limb
of clause 18.2 of the Plaintiffs contract, which enabled the Defendant to terminate
for convenience or without cause, damages are limited to the value of the notice
period there provided, namely, three month's salary.

243. The Defendant accepts that TOP$20,000 for the Plaintiffs relocation
expenses is reasonable.

244. The Defendant says, and the Plaintiff did not refute, that his other
contractual benefits and entitlements up to the date of his dismissal have already
been paid.

245, The Defendant denies the Plaintiffs claim for damages for reputational
harm. It denies that it caused the statements or articles to be published post
termination which the Plaintiff alleges have resulted in him being unable to secure
further employment.

246. Further, the Defendant contends that the Plaintiff has not provided clear or
persuasive evidence to substantiate this part of his claim. It also refers to the evidence
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that TCC attempted to settle this matter in a reasonable manner which would have
afforded the Plaintiff the opportunity to resign and therefore would have mitigated
the reputational damage he now claims.

247, During oral submissions, Mrs Stephenson accepted the proposition that if
the Plaintiff is found not to have engaged in gross misconduct sufficient to justify
his summary dismissal, then as a result, and in the circumstances that followed, he
is likely to have suffered reputational harm.

Discussion

248. Although the Court has a wide discretion to award such amount as is just
and equitable as compensation for wrongful dismissal, as a matter of practice, the
well-established heads of compensation include, relevantly:

(@  loss between the date of dismissal and the date of the hearing;

(b)  future loss: the Court must consider a series of imponderables in the
light of the facts of the case. The correct approach is to consider how
long it is likely to be before the employee obtains equivalent
permanent employment: Courtaulds Northern Spinning Ltd v Moosa
[1984) ICR 218. The fact that the employment would have terminated
soon may be relevant. This is not an area for precise calculations:
Wardle v Credit Agricole Corporate and Investment Bank [2011]
EWCA Civ 545.

(© manner of dismissal: loss may be claimed under this head only if there
are financial implications, particularly if the employee will find it
more difficult to find new employment because of the manner of his
dismissal: Vaughan v Weighpack Ltd [ 197 4 J | CR 261.

249. Neither party's submissions sought to differentiate between the damages
recoverable for breach of the implied terms of the Plaintiffs contract, on the one
hand, and wrongful dismissal on the other.

250. If an employer acts in breach of the employment contract in such a way as
to repudiate it, the employee may accept the repudiation and sue for damages for
breach. Damages for breach of an implied term are awarded to compensate for that
breach. Damages for wrongful dismissal are assessed by reference to a Plaintiffs
proved financial loss, and damages can be recovered for distress and humiliation
arising from the manner in which the employer carried out the dismissal: Helu v
Koloa [2000] Tonga LR 299. The measure of damages for wrongful dismissal is not
the wages agreed upon, but the actual loss sustained, including compensation for any
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wages of which the employee was deprived by reason of his dismissal: Lucy v The
Commonwealth (1923) 33 CLR 229 at 253.

251. Only two components of the Plaintiffs claimed damages were the subject
of dispute: loss of salary and reputational harm.

Loss of salary

252. The issue here is whether the Plaintiffs claim for loss of salary is limited by
the decision in Withers to the equivalent of three months' notice the Defendant would
have been obliged to pay had it terminated for convenience (that is, the manner least
disadvantageous to it), even though, in fact, it summarily dismissed the Plaintiff.

253. The Plaintiffs submissions were silent on this issue.

254, In the case of a contract terminable by notice, the employee is entitled to
recover his loss only during the notice period: Kasimili v Vava'u Press [2002] Tonga
LR 168. The normal measure of damages is the amount the employee would have
earned under the contract for the period until the employer could lawfully have
terminated the employee: Fonua v Tonga Communications Corporation [2007]
Tonga LR 291.

255. In Kingdom of Tonga v Tapueluelu [2009) Tonga LR 86, it was held that:

"In assessing damages in a case such as the present and by analogy to an action for
wrongful dismissal, it may well be urged that account has to be taken that at some
time in the balance of his term the applicant may have been liable for removal under
procedures which did meet the requirements of the Act. However, statements of Rich
J and of Starke and Dixon JJ in Geddes v Magrath (1933) 50 CLR 520 at 530-531,
533-535 appear to suggest the contrary and that the presence of a power of removal
would be disregarded in assessing damages against the respondents.”

256.  Withers was referred to in the 2010 Court of Appeal decision in Leiola. The
Court of Appeal effectively circumvented the application of Withers by finding that
the employment contract there was a comprehensive manual covering all
circumstances concerning termination and requisite notice periods. Accordingly, the
Court denied the implication of a term requiring reasonable notice and held that the
measure of damages was the salary the employee would have received had the
employment continued, which allowed at three years.
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257. I confess to reservations about the correctness of the application of Withers
to the instant case. On ordinary principles of assessment of damages for breach of
contract, it is difficult to see how agreed compensation in the event of an employer
exercising a contractual right to effect early termination for convenience or without
cause can dictate the assessment of damages payable by that employer for
fundamental breach of the contract. However, in the absence of any countering
submissions by the Plaintiff, | consider any reservations must yield to the weight of
authority referred to above recognizing, or consistent with, the principle in Withers.

258. Accordingly, the Defendant's submission must be accepted. The Plaintiffs
claim for loss of salary is therefore limited to the equivalent of three months' notice
provided by the first limb of clause 18.2 of the contract. In terms of gross salary, that
amounts to TOP$31,250. The award should be based on net income, that is, after
deduction for income tax payable. The pre-June 2017 top tax rate for gross income
over TOP$30,000 was 20%.

259. There was no evidence to support inclusion of the potential maximum
bonus of $20,000 the Plaintiff might have received in the last year of his contract.

260.  Accordingly, the resulting net amount allowed for loss of salary is
TOP$25,000.

Reputational harm

261. Much of the debate on the Plaintiffs claim for damages for reputational
harm appeared to focus on how news of his dismissal made its way into the public
domain, and whether the Defendant was directly or indirectly responsible for
'leaking’ the story to the media. In my view, not a great deal actually turns on the
issue of whether the Plaintiff is entitled to damages for reputational harm.

262. There had already been a certain level of publicity from 2015 concerning
complaints levelled at the Plaintiff well before the Defendant's decision to terminate.
For instance, there was publicity surrounding the Plaintiffs action for defamation
against the newspaper, and then later, the case concerning the referral to the
Ombudsman.

263. The evidence as to who may have been responsible for the articles
published post termination was equivocal. There was no direct evidence that the
TCC Board provided or sanctioned provision of the story to the TBC or any other
media outlet. The suggestion was flatly denied by Mr Panuve. The Plaintiffs case
therefore rested on inference. | am not satisfied on the evidence that any such
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inference is sufficiently supported. Nor, as mentioned, do | consider it necessary to
make any such inference.

264. In my view, the fact of publication of the termination pales by comparison
to the effect of the stated grounds for it: gross misconduct. In the unlikely event (in
Tonga) that stories of the termination never found their way to the media, as a public
enterprise with reporting requirements to government, the news would almost
certainly have become public knowledge even if only promulgated by the Defendant
via official reporting channels. Even if it hadn't, the reality is that the Plaintiff would
most likely have had to volunteer it in any subsequent application or interview for a
new position; or, any prospective employer would likely have discovered the matter
by making enquiries during due diligence.

265. As a matter of causation, and consistent with the Defendant's concession in
oral submissions referred to in paragraph 247 above, | find that the fact of the
Defendant's wrongful termination for gross misconduct harmed the Plaintiffs
professional reputation.

266. In Leiola, the Court of Appeal held that while it is conceivable that damages
for loss of reputation and hardship might be awarded because the conduct of the
employer involved a breach of an implied term of mutual trust and confidence, it
was made clear in Malik that damages for breach of such a term were to compensate
the employee for financial loss. In other words, if an employee is stigmatised and
their reputation adversely affected by the conduct of the employer then the damages
are intended to compensate the employee for the financial loss flowing from the
damage to their reputation which would ordinarily arise because the employee could
not get other employment and could not earn income as a result.

267. A similar approach was followed by the UK Court of Appeal in Abbey
National Pie & Anor v Chagger [2009] EWCA Civ 1202 where it was held as now
firmly established that if a stigma attaches to an employee from the unlawful way in
which their employer runs his business, then the employer will be liable for losses
which may result from the fact that other employers will not want to recruit
employees because of their link with the business: see Malik. Here, of course, any
stigma to the Plaintiff has resulted not from any unlawfulness in the manner the
Defendant conducted its business, but rather the manner in which it dealt with the
Plaintiff within its business and effectively branded him as being guilty of gross
financial misconduct.

268. The UK Court of Appeal in Abbey added that stigma can be one of the
difficulties facing an employee in the labour market and will be one of the features
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which impacts on the question how long it will be before a job can be found. A court
should take a sensible and robust approach to the question of compensation. Plainly
it would be wrong to infer that the employee will in future suffer from widespread
stigma simply from his assertion to that effect, or because he is suspicious that this
might be the case. One exceptional case where it could be necessary for a court to
award compensation specifically by reference to the impact of stigma on future job
prospects is where it is the only head of future loss. The onus is on the employee to
prove it. In practice this can be a difficult task. If he does establish such a loss, the
court will then be faced with the almost impossible task of having to assess it. The
court would have to determine how far difficulties in obtaining employment result
from general market considerations and how far from the stigma. In the unlikely
event that the evidence of the stigma difficulties is sufficiently strong, it would be
open to the court to make an award of future loss for a specific period. But, in the
more likely scenario that the evidence showed that stigma was only one of the
Plaintiff's difficulties, it may be that a modest lump sum would be appropriate to
compensate him for the stigma element in his employment difficulties. Even then,
however, this should not be an automatic payment; there should be some evidence
from which the court can infer that stigma is likely to be playing a part in the
difficulties facing the employee who seeks fresh employment.

269. I do not accept the Defendant's submission that the Plaintiff could have
mitigated any reputational harm had he agreed to resign when that issue was first
being negotiated. Mr Panuve confirmed that at the time of those discussions, the
Defendant was not then accusing the Plaintiff of any wrongdoing notwithstanding it
had received the staff petition and mirrored complaint from the former Prime
Minister. The Defendant was simply looking for a change of direction. More
importantly, by the time the negotiations for the Plaintiffs resignation broke down,
there was no suggestion whatsoever that he was to be investigated in relation to the
financial statements issue as a potential basis for his dismissal for gross misconduct.
Finally, at no time during the ensuing investigation did the Defendant revive any
proposal for the Defendant to resign rather than continue the investigation to its bitter
end, nor did the Defendant exercise its right to terminate without cause.

270. However, | do accept, to a certain extent, the Defendant's criticisms of the
strength (or lack of it) of the Plaintiff's evidence on this part of his claim.

271. | accept the Plaintiffs evidence that:
(@  as a result of the termination and ensuing publicity, he was highly

unlikely to secure suitable employment in Tonga, and as a result, had
to return to Sri Lanka;
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(b)  he has since unsuccessfully applied for over 20 positions for the
equivalent of CEO or CFO; and

(c) it is more likely than not that at least some of those prospective
employers would have researched the Plaintiff on the internet and
found the articles published here concerning his termination as CEO
of the Defendant.

272. But that is as far as the evidence goes. There is no objective evidence that
any prospective employer has actually rejected the Plaintiff's application/s by reason
of his termination by the Defendant for gross misconduct. There is no evidence of
other relevant employment market conditions in Sri Lanka which might inform as to
why the Plaintiff has been unsuccessful to date. There is no evidence as to whether,
for instance, the Plaintiffs absence from Sri Lanka for approximately nine years may
have been viewed adversely by at least some employers. There is no doubt a myriad
of other considerations, but the point as to the 'thin' nature of the Plaintiffs evidence
is clear enough.

273. If the Plaintiff had found equivalent employment after one year, then the
above observations on the evidence of reputational harm would have warranted a
substantial discounting of the claim for just shy of one years' salary; probably to
somewhere between three and six months. However, the Plaintiff has not yet found
employment. It is not known when he might. Even though the passage of time often
sees the effects of reputational harm fade, and presumably this judgment will help
ameliorate or eliminate any possible ongoing effects, one cannot ignore the fact that
it has now been more than two and a half years since the Plaintiff was suitably
employed.

274, Taking that into account, together with:

(@)  the Plaintiff’s age, qualifications and experience;

(b)  the length of time he spent in Tonga professionally developing and
establishing himself to a high management level;

(c) the level of position and salary he enjoyed while CEO of the
Defendant;

(d)  the seriousness and likely endurance of any 'stigma’ resulting from
termination from a highly responsible financial management position
for gross misconduct;

(e)  the fact he had to leave Tonga under a cloud to seek employment in a
market in which he had not participated for now over a decade; and

(f the continuing difficulties the Plaintiff has experienced in being able
to secure employment there,
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leads me to the conclusion that the claim for one years' salary is probably
conservative.

275. In those circumstances, | see no sound basis for discounting that sum any
further. Overall, | consider it a fair and reasonable sum to compensate the Plaintiff
for the damage to his reputation suffered as a result of the Defendant's breaches of
contract and wrongful dismissal.

276. I am also fortified in that assessment by the fact that in Leiola, albeit not on
all fours with the instant case, an award of three years' salary taken to be inclusive
of any damages for reputational harm, was considered to be within the reasonable
range.

277. Accordingly, | assess the Plaintiff's damages for reputational harm at
TOP$120,000.

Result on damages

278. For the reasons stated, the Plaintiffs damages are assessed as follows:
(@  TOP$25,000 for loss of salary;
(b)  TOP$20,000 for relocation expenses; and
(c)  TOP$120,000 for reputational harm.

ORDERS

279. There will be judgment for the Plaintiff in the sum of TOP$165,000.

280. The parties requested to be heard on the question of costs following this
decision.

281. I also note that while the Plaintiff did not specify any claim for interest in
his prayer for relief, a general plea for any further order the court considers
appropriate was included.
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Straus v Warner

Supreme Court, Nuku’alofa
Paulsen, Lord Chief Justice
CV 45/2016

25 February 2019

Practice and Procedure — striking out for want of prosecution
reasons discussed

An action was commenced but there were no steps taken for more than 2 years after
the writ was served. The action was stayed because the plaintiffs failed to pay
security for costs under an order that was appealed to the Court of Appeal. The ruling
discusses reasons why an action should be struck out for want of prosecution, and
Judge’s discretion.

HELD
1. Striking out is drastic because it deprives a party of access to the court, and
the courts use the power sparingly. The power is in the discretion of the

Judge, who should look at all the circumstances.

2. Unless the plaintiffs provide security for costs [within 4 months] the action
will be struck out; costs reserved.

Statutes considered
Supreme Court Rules, Order 8, rule 8

Counsel for Plaintiff Mrs. D. Corbett
Counsel for Defendant Mr. W. Edwards
RULING

The application

[1] The plaintiffs sue the defendant for damages following the sale by the
defendant, acting as receiver, of the business and assets of the Seaview Lodge. This
ruling concerns an application by the defendant to strike out this action in reliance
upon O. 8 rule 8(3)(b) Supreme Court Rules.
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[2] Order 8 rule 8(3) and (4) read:

(@)  Subject to paragraph 4, the Court may, of its own motion, strike out
an action:

(b)  if the writ has become invalid under Order 6 rule 4(1); or

(c)  the case has not been set down for trial within two years of service of
the writ; or

(d) the action has been adjourned sine die and no step has been taken in
the action within two years from the date when it was so adjourned.

()  No action shall be struck out under this rule unless the parties have
been given not less than 28 days notice of the Court's intention to do
S0.

Background

[3] This action was commenced on 22 August 2016 against the defendant and
other parties (since removed). The writ was served on the defendant on 23 August
2016. The action has not been set down for hearing.

[4] There is no doubt that more than two years have elapsed since service of
the writ. On the face of it O. 8 rule 8(3)(b) is engaged.

[5] The case has not been set down, and has in fact been stayed since 14 July
2017, because the plaintiffs have failed to provide security for costs pursuant to a
ruling of the Court of 22 June 2017 (the Order). The plaintiffs have challenged the
Order in this Court and in the Court of Appeal. They have been unsuccessful.

[6] Apart from this application, no step has been taken by the parties since the
Court of Appeal issued a ruling on 7 September 2018 dismissing the plaintiffs'
application for leave to appeal from my refusal to set aside the Order.

The plaintiffs' opposition

[7] The application to strike out is opposed by the plaintiffs. Mr. Strauss has
filed two affidavits in which he says that the plaintiffs wish to proceed with the claim
but are not able to provide security for costs. No time frame is given for when the
plaintiffs might be able to do so.

[8] Mr. Strauss raises matters which go to the merits of the claim including,
inter alia, allegations that the defendant unlawfully sold the plaintiffs' private assets
and failed to provide inventories of items sold. He also alleges that the defendant
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interfered with the inspection of documents process ordered by the Court and that
she has misled the Court.

[9] Mr. Corbett argued that the application is defective as it does not comply
with the requirements of O. 13 rules 1 and 2, which deal with the form and content
of applications to the Court. | should point out that the application was not filed by
Mr. Edwards. He appeared for the defendant at short notice. Any criticisms of the
application are not directed at him

[10] Mr. Corbett submits that O. 8 rule 8(3) can, according to its terms, only be
invoked by the Court 'of its own motion' and not on the application of the defendant.

[11] Mr Corbett also addressed me on the merits of the plaintiffs' case and spoke
to the matters raised by Mr. Strauss in his affidavits. He also argued that if the Court
was minded to strike out the claim then the plaintiffs should be given more time to
avoid that consequence by providing security. He suggested that they might obtain
a loan and that up to a year would be a reasonable period to allow them to raise the
money.

[12] Mr. Corbett also advised me that the plaintiffs are considering filing fresh
proceedings to obtain information that they consider the defendant is not disclosing
to them that would support their claim.

[13] The plaintiffs also intend to seek a variation of the Order. In respect of this
matter | note that the plaintiffs are entitled to apply to vary the Order at any time (O.
17. rule 2).

The defendant's reply

[14] Mr. Edwards argued that notwithstanding any deficiencies in the
application the Court has an inherent power to strike out an action when a plaintiff
makes default in providing security for costs. He said that such an application could
be filed if the Court required it.

[15] Mr. Edwards also sought to address me on the merits of the plaintiffs' action
but I did not need to hear him on those matters as they have been considered by the
Court of Appeal and me on previous occasions. Neither Mr. Strauss, in his affidavits,
nor Mr. Corbett, in his submissions, has advanced anything that | regard as new as
far as the merits of the plaintiffs' claim are concerned.

Discussion
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[16] Mr. Corbett is correct to criticise the application. It should have been made
under O. 13 on a proper application notice (that complies with O. 13 rule 2) along
with a supporting affidavit. None of this was done.

[17] The application is a one page document that does little other than to invoke
O. 8 rule 8(3). It provides no other information supporting the striking out of the
claim. There is no supporting affidavit.

[18] Mr. Corbett is also correct that O. 8 rule 8(3) contemplates the Court acting
on its own motion. However as | am now seized of the matter and clearly have
jurisdiction 1 will deal with the application on its merits.

[19] Order 8 rule 8 is concerned with striking out pleadings. Order 8 rule 8(1)
sets out grounds upon which any pleading (that is a claim or defence) may be struck
out on application to the Court because the pleading is deficient or amounts to an
abuse of the process of the Court.

[20] In contrast, O. 8 rule 8(3), with which | am concerned, confers upon the
Court the power to strike out an action where the plaintiff has failed to advance the
case diligently or there has been delay. The three circumstances referred to are where
the writ is not served on the defendant within 12 months and has become invalid, the
case has not been set down within two years of service of the writ and where the
action has been adjourned sine die and no step taken within two years from the date
the action was so adjourned.

[21] It should not be thought that an order for strike out will be made in each
case where a circumstance identified in O. 8 rule 8(3) has arisen. Order 8 rule 8(3)
confers a discretion upon the Court to strike out. This is indicated by the words 'the
Court may, of its own motion, strike out an action.'

[22] The striking out of an action is a drastic step as it deprives the parties of
access to the Court for a hearing of their dispute on the merits. The Courts are very
reluctant to strike out any action except on its merits. The power to strike out is used
sparingly and only in cases where it is clearly appropriate.

[23] In deciding whether to exercise its discretion the Court must have regard to
the purpose for which the power to strike out is conferred and all the circumstances
of the case before it. For instance, it could hardly be thought that an action should
be struck out simply because it has not been set down for hearing within two years
of service of the writ if the parties have been diligently working through
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interlocutory matters or delay has been caused by a defendant intent on avoiding a
hearing.

[24] Some of the matters that might be relevant to the exercise of the Court's
discretion under O. 8 rule 8(3)(b) include:

(@  Whether the claim is genuine and meritorious (in so far as it is possible
to make an assessment upon what is likely to be incomplete
information);

(b)  The length of time that has elapsed since the service of the writ;

(c)  The stage that has been r ached in the proceeding;

(d)  When the parties last took a step in the proceeding;

(e)  Any circumstances peculiar to the plaintiff that might prevent it from
advancing the case toward a hearing in a diligent manner;

(f The reasons why the action has not been set down;

()  The extent to which the action has not been set down due to ‘fault’
attributable to one party or another;

(h)  Whether further delays may be avoided by case management;

(i) Whether the Court is in a position to offer a hearing date;

()] An assessment of when the action is likely to be ready to be set down;

(k) Whether any party is suffering any particular hardship as a
consequence of the delay; and

) The application of any limitation provision that might prevent the
action being brought again if struck out.

[25] This list is not intended to be exhaustive and, of course, not all matters will
arise in every case.

[26] Turning back to this application, the matters that might support the making
of an order for strike out include the following. It has been 2 % years since the writ
was served. The plaintiffs' claim, as it is presently formulated, is weak in my view
and the Court of Appeal in its ruling (AC 11 of 2017 at [17]) agreed with that
assessment noting that the amounts claimed 'are extravagant, indeed fanciful' and
‘They have the appearance of claims made in terrorem'. The action has not
progressed because the plaintiffs have failed to comply with the Order and the
plaintiffs can give no indication when they might do so. If the stay was lifted, the
pleadings are clearly not adequate for trial, discovery issues are unresolved and there
are likely to be further interlocutory applications. On any view of the facts, the case
will not be ready for hearing for a considerable period of time. There is also
unfairness to the defendant in having the claim hanging over her with no idea of
when it might be resolved.
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[27] The contrary arguments are the following. The plaintiffs feel strongly that
their claim has merit and are genuine in their desire to have it heard. They have been
unable to advance the claim because they are impecunious and not because they have
been idle. They have been actively challenging the Order and the last step taken by
them to do so was in September 2018 (just 5 months ago). The plaintiffs now intend
to apply to vary the Order and have put before the Court more information as to their
financial circumstances that might be relevant to such an application. There is the
possibility that should this claim be struck out the plaintiffs would have no
opportunity to bring it again due to the application of s. 16 Supreme Court Act.
Finally, the defendant has put no evidence before the Court that she is suffering any
particular hardship as a consequence of the delays that have occurred.

[28] Balancing all these matters I consider a line must be drawn. The plaintiffs
must progress this action towards a hearing. However, justice requires that | give
them more time within which they may either comply with the Order or obtain a
variation of it and advance the action. Should they fail to do so the action will be
struck out.

Result
[29] For the reasons set out above the Orders that | make are as follows:
(@  Subject to any further Order of the Court, unless by no later than 26
July 2019 the plaintiffs provide security for the defendant's costs as

ordered on 22 June 2017 this action shall be struck out.
(b)  Costs on the application are reserved.
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Warner v Yanjian Tonga Ltd

Supreme Court, Nuku’alofa
Niu J.
CV 55/2018

22 February 2019

Company Law, - no power for court to grant immunity for a
liquidator nor to set fees for a liquidator, as these are to be
prescribed by regulations (they had not been)

Statutory Interpretation — if an Act says that fees are to be
prescribed by regulations, and none such are made, the court has
no power to set fees because, inter alia, that would be a
usurpation of a statutory power

The court appointed Liquidator of a company sought an order granting immunity to
the liquidator for any actions by her in the liquidation, and an order setting an hourly
fee rate for the liquidator.

HELD

1. The court ruled that the Companies Act was silent on the issue of immunity
for a liquidator, and that the court had no power to grant such immunity.

2. The court found that fees for a liquidator are left to be set out in regulations
under the Companies Act and that as no such regulation has been made, the
court has no power to set a rate, noting that if it did so then it would be
usurping the statutory power to set the fee by regulation.

Counsel for applicant Mr. S. Fonua
Counsel for respondent Mr. W. C. Edwards Snr.
RULING

[1] The plaintiff has applied by way of ex-parte application dated 26 November
2018 for orders:
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(@  that the plaintiff, as liquidator (appointed by the Court), shall not be
personally liable for legal costs or other expenses while acting as
liquidator under these proceedings; and

(b)  fixing her hourly rate of remuneration as liquidator at $200 per hour.

[2] | overlooked to attend to it and | proceeded to issue my ruling in the 3
matters, that is, CV35/2018, CVV40/2018 and this present matter CVV55/2018 on 30
November 2018, in which I dismissed all three applications and claim of the plaintiff
in those matters with costs against her. The plaintiff has appealed to the Court of
Appeal against that ruling.

[3] Mr. Fonua, counsel for plaintiff, inquired about the said plaintiff’s
application and upon further discussion with him he agreed that counsel for
defendant, Mr. Clive Edwards, be notified and be given a copy of the application for
his response. Mr. Edwards was notified and served with a copy of the application
and he filed his opposition and objection to the application on 18 February 2019. He
however did not attend for the hearing which was held in my chambers on 21
February 2019.

Personal liability as liquidator

[4] Mr. Fonua submitted that the plaintiff, Mrs. Warner, should not be
personally liable for the costs and expenses ordered against her and that such costs
and expenses be borne only by the assets of the company for which she was acting
as liquidator, as she is entitled to remunerate herself therefrom. S.287 of the
Companies Act (the Act) provides for that. It says:

“287.  The expenses and remuneration of the liquidator are payable out
of the assets of the company.”

[5] There is however no provision in the Act, or in any other Act or law, that
the liquidator is not liable for costs or expenses in respect of any proceedings brought
by or against her in her capacity as liquidator. Mr. Edwards pointed that out in his
opposition. He submitted that the plaintiff was trying to seek immunity from liability
for costs in proceedings which she has chosen to bring against the defendants and
respondents in these proceedings, and that was not right and it was an abuse of the
process of the Court and was scandalous.

[6] Mr. Fonua submitted that the Court appointed the plaintiff as liquidator and
that the plaintiff needs protection against costs in order that she is able to carry out
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her duties and functions under the Act. He submitted that this is a matter of public
policy otherwise no one would be willing to be appointed to act as a liquidator.

[7] The Act is comprehensive, and until the Legislature has amended it to so
provide, I cannot insert into it a provision such as the plaintiff now seeks for me to
do. Every person who consents to act as liquidator must be aware of the provisions
of that legislation and he or she is deemed to be aware of and to accept the provisions
contained therein. If she wishes to take proceedings against a person, he or she must
consult and instruct legal counsel to do so on his or her behalf, thereby undertaking
and accepting the consequences of such proceedings, one of which is the payment
by him or her of the costs of those proceedings in the event he or she is unsuccessful.
That was fully argued by Mr. Fonua and Mr. Edwards before me in the question of
costs in the 3 proceeding before I dismissed them on 30 November 2018.

[8] I had asked Mr. Fonua if he could provide any case authority for the order
sought by the plaintiff and he provided me with a copy of a New Zealand case of
Elaine Katavich (2011). He referred to a statement made by the Judge, Duffy J,
which stated:

“I consider that the approach she took in arguing that S.255 required a
private liquidator to fund investigations out of his or her own pocket was
unrealistic.”

Mr. Fonua argued that that statement meant that the liquidator should not be
personally liable (ie. out of his or her own pocket) for the expenses of the liquidation.

[9] I however do not agree because, one sentence after Duffy J said what | have
quoted above, he stated:

“Whilst I have given serious consideration to the arguments Mrs. Katavich
has set out in her memorandum in reply to the liquidators costs
memorandum, | remain of the views I have set out herein and consider that
she should be liable for the costs | have awarded against her.”

[10] I must therefore find, and I find, that there is no authority given to this Court
to make an order that a liquidator appointed by authority of the Act, is not liable or
personally liable for costs in respect of any proceedings brought by her or against
her in respect of her position as liquidator.

Remuneration and rate of remuneration
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[11] In her second application, the plaintiff asks for an order that her
remuneration for her work as liquidator be fixed by the Court as $200 per hour. In
support of her application she has produced a copy of a bill which she had filed in
this Court in the receivership of Seaview Lodge Limited dated 28 February 2013 in
which she charged $200 per hour and which she says was approved by the Court.

[12] When Mr. Fonua had inquired about this application in late January, | had
asked him to provide me with the rate of charge which the plaintiff was charging for
her normal work as accountant. That was on 28 January 2019. On 31 January, Mr.
Fonua informed me that the plaintiff told him that her normal rate of charge as
accountant was $200 per hour. | told Mr. Fonua that | wanted to see copies of bills
— that he must file and serve bills of works the plaintiff had carried out and rendered
as accountant but properly blacked out to protect her clients to prove the rate she
charged for her service as accountant. Mr. Fonua did not do that. He instead has only
produced the bill filed by the plaintiff as receiver in the Seaview Lodge receivership.
I can only conclude that if she produced the bills rendered by her to her clients, they
would not support the rate that she now wants the Court to approve for her in respect
of this liquidation.

[13] S.285 and S.286 of the Act provides as follows:

“S.285 (1) Subject to section 293(1)(e), every liquidator, not being
the Official Liquidator, appointed under section 250(1)(a) or (b) is entitled
to charge reasonable remuneration for carrying out his duties and exercising
his powers as liquidator.

(2) Unless the Court otherwise orders, every Official Liquidator who
is appointed a liquidator under section 250(2)(a) and every liquidator
appointed under section 250(2)(c) shall charge remuneration either —

(@  of an amount equal to the amount fixed under section 286; or
(b) at, or in accordance with, such rate or rates as may be prescribed
under that section.

286 (1) His Majesty may by Order in Council, make regulations fixing an
amount or prescribing a rate or rates in respect of the remuneration of
liquidators to which section 285 applies.

(2) Without limiting subsection (1), such regulations may —
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(@)  prescribe an hourly or other rate or rates of remuneration and different
rates may be prescribed in respect of work undertaken in the
liquidation by different classes of person;

(b)  prescribe a rate or rates by reference to the net value of the assets
realised by the liquidator, together with such other amounts as may be
specified.

(c)  prescribe a rate or rates in respect of the exercise of a particular
function or power.

(d)  prescribe a rate or rates by reference to such other criteria as may be
specified.

I note that the plaintiff was appointed as liquidator under S.250(2)(c) and S.250(2)
provides that she shall charge her remuneration either as an amount fixed under
S.286 or in accordance with such rate as may be prescribed under S.286. I must
uphold that provision.

[14] Mr. Fonua told me that as yet, His Majesty in Council has not made any
regulation under S.286 fixing an amount or prescribing a rate or rates for the
remuneration of liquidators to which S.285 applies up to now.

[15] Despite the absence of such rate of remuneration fixed by the King in Privy
Council, it would appear that the Court has appointed liquidators and has approved
rates of remuneration for them, such as the plaintiff has claimed has been done with
regard to the Seaview Lodge receivership. However, no reference or material have
been provided to me to show the basis and justification upon which the rate of $200
per hour was considered to be appropriate and to be approved if it was so approved
by the Court. I consider that just because the King and Privy Council has not set a
rate for liquidators, or been asked to set such rate, the Court is thereby given an
authority to approve or not approve a rate a liquidator may charge. | consider that
the discretion granted to the Court under S.285(2) is to be exercised to give to a
liquidator a remuneration which may be higher, or lower, than a rate which shall
have already been fixed by regulation made by the King and Privy Council, (such as
circumstances may in each case warrant). | do not think that the Act intended that
the Court was to set the rate or any rate of remuneration of liquidators. The Act
expressly requires the King in Privy Council to set it but that the Court may, if
justified in a particular case, approve a higher or a lower rate of remuneration than
the one set by the King in Privy Council. Without such rate having been set, above
or below which rate can the Court approve the remuneration of a liquidator? If the
Court now approves a rate for the plaintiff at $200 per hour, the Court will thereby
set a rate of remuneration for liquidators, instead of it being set by the King and
Privy Council, and that cannot be right.
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[16] The setting of a rate of remuneration of liquidators is a policy matter
directed by the Act to be considered and approved by the King and Privy Council no
doubt because of the need to properly remunerate the liquidator, but more
importantly to ensure that the remuneration of the liquidator does not unduly absorb
the assets of the liquidated company, such that the creditor or creditors for whose
benefit the liquidation is ordered by the Court receives very little or nothing at all.

The Act therefore requires that the King and Privy Council, no doubt with
the advice and recommendation of the Minister of Labour, Commerce and
Industries, who is also the Registrar and the responsible officer for administration of
Act, to set an appropriate rate of remuneration for liquidators. This is reflected in the
enactment of S.285(2)(a), (b), (c) and (d) as quoted above. These are not matters for
the Court. They are public policy matters which are required to be considered and
specified by regulations made by the King and Privy Council. | do not think that the
Court is empowered by the Act to set such policy by approval of rates which the
Court may consider fair. That task is expressly given, as | find, to the King and Privy
Council.

[17] | therefore find and | hold that the Court has no authority, in the absence of
rates of remuneration set by the King and Privy Council, to set or approve any rate
of remuneration of a liquidator.

Orders

[18] Accordingly, | order that both applications of the plaintiff are dismissed
with costs to the defendant, to be taxed if not agreed.
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R v Puloka

Supreme Court, Nuku’alofa
Cato, Acting Chief Justice
CR 50/2019

29 August 2019

Criminal Procedure — search warrant, - Magistrate must have (and
be given) sufficient information to justify warrant; for search
without warrant, Police must have reasonable grounds to suspect
presence of drugs

Police find drugs on the accused and he is convicted but he appeals that the search
warrant was not proper. The Judge considers if the Magistrate issuing the search
warrant had sufficient information to justify issuing the warrant.

HELD

1. The Judge notes that police are justified in redacting information from
disclosure so as to protect the identity of informants, but rules that the
information given to the Magistrate must be sufficient to base a reasonable
foundation for granting the search warrant.

2. Search without warrant under s. 122 of the Police Act requires the police
officer to have reasonable grounds to suspect the presence of drugs — more
than a mere hunch. In the absence of sufficient evidence to indicate the
police reasons for the search, and their good faith, the search was illegal
and the court acquitted the accused.

Cases considered

Poelman (2004) 21 CRNZ 69
R v Kitekei’aho 2017 TLR 275

Statutes considered

Ilicit Drugs Control Act, s. 13
Police Act, s. 32

Counsel for the Prosecution Ms. T. Kafa
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Counsel for the Accused Mr. V. Mo’ale

RULING ON PRIMA FACIE CASE SUBMISSION

[1] The accused, Pangi Puloka, was charged with one count of possession of
methamphetamine contrary to section 4(a) of the Illicit Drugs Control Act, initially
said to be about 0.94 grams but by the end of the prosecution case this amount had
decreased to a significantly lesser amount.

[2] During the course of a search undertaken pursuant to warrant on the 21
June 2018 under the control of a former Inspector Sateki Tu’utafaiva and other police
officers, Police entered the accused’s residence which was a caravan on his parent’s
property to find him sleeping with his wife. The police left the room. Shortly after
that, the accused came out of the caravan and was searched. Inspector Tu’utafaiva
had instructed other officers standing near to search the accused. This was carried
out by two Police constables. The first search was carried out by a police officer who
patted down the accused from the rear and found no drugs. Another office Constable
Fifita saw what appeared to be a small pocket on the front of Mr Puloka’s T-shirt.
He placed his fingers in the pocket and located a small plastic bag of a white
substance subsequently identified by the ESR in Auckland to be methamphetamine.

[3] At the close of the Prosecution case, Mr Mo’ale submitted his client had no
case to answer. He contended that the affidavit of Inspector Tu’utafaiva lacked
sufficiency and there was no basis established to justify the warrant being issued
under section 51 of the Magistrate’s Court Act. This required a Magistrate to be
satisfied that reasonable grounds exist for believing that any property upon or in
respect of which any offence has been committed is in any house or premises. He
did so on the basis of an affidavit which was deposed by Inspector Tu’utafaiva
relevantly as;

“Tonga Police have reasonable and reliable information regarding illicit
drugs namely cannabis and ice that are kept at the town allotment and
residence of Tei Puloka (m) of Hofoa where Pangi Puloka (m) Hofoa
resides with his wife and others.”

[4] Mr Mo’ale submitted that this was an insufficient foundation for grounding
a genuine belief in the Magistrate and the search of the premises was illegal. | have
some misgivings with the affidavit and the paucity of information supplied to the
Magistrate. Assuming that the information was provided by an informant and for
that reason could not be divulged under the provisions of section 30 of the Illicit
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Drugs Control Act, a more comprehensive account of the nature of the information
and when it was revealed to police should in my view have been included. If it was
an informant then the officer should have provided information regarding whether
that informant had reliably provided information in the past. As the affidavit exists
there is no objective basis upon which the Magistrate could form any independent
judgement of what the information was, whether it was likely to be reliable and
whether in fact there were reasonable grounds for him to believe that drugs would
be found on these premises. He is totally reliant on the conclusions and assertions
and judgment of the deponent Inspector Tu’utafaiva that the information is
reasonable and reliable. In Poelman (2004) 21 CRNZ 69 the New Zealand Court of
Appeal, whilst upholding warrants issued in that case said;

“When police are drafting these applications and any affidavits in support,
they should draft them with as much specificity as possible. The police are
not drafting them so that they can safely later be given to defendants and
defence counsel. It is essential that the judicial officer who determines the
search warrant application gets as much information as possible, no matter
how sensitive that may be. The police can rest assured that the Court will
protect informant’s identity by sanctioning appropriate excisions if and
when defendants ask for copies of search warrant applications.”

[5] The affidavit in Poelman which detailed two separate searches of the
Appellant’s premises had been heavily redacted before a copy had been released to
the defence. This practice had been upheld even though the defence had not been
able to sight all the information the Police had provided in the affidavit. I am
conscious that New Zealand courts and Police may be more vigilant to protect
disclosure of confidential information such as might likely identify an informant and
commonly do so by redaction. However, there is ho good reason why in Tonga the
provision of more detailed information concerning the date or periods when the
information was received by the police, the general nature of it, whether it was
provided by an informant, and the known reliability of that informant could not be
adduced without threatening the security of the identity of the informant. Where
there is a risk that disclosure of information may compromise the identity of an
informant, then the officer and Court should take particular care to ensure that any
copy of a supporting affidavit that is provided to the defence should be redacted.
There is a responsibility resting on the Officer in charge to ensure that his informant
is not compromised and is protected so he should be vigilant and take appropriate
steps to ensure that this kind of information is not released to the defence by a Court
without appropriate redaction. This may mean he has to consult prosecuting
authorities for guidance before an affidavit is released to the defence that is
supportive of the grant of a warrant.
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[6] Obviously care has to be taken in the preparation and security of the
information contained in affidavits in support of applications for warrants to search
but in order to maintain the integrity of the warrant process in the public interest of
privacy and freedom from arbitrary search, and preclude a Magistrate’s authority to
issue a warrant being more than a rubber stamp, in my view, more information
should be included in an affidavit supportive of a warrant than was included in the
affidavit in this case.

[7] Ms Kafa quite responsibly submitted this was typical of the information
that is provided in Tonga. That may be so, but a real concern | have is that with
greater activity than hitherto in drugs particularly methamphetamine drug activity
and the appearance in Tonga of overseas representation in connection with this kind
of offending, it is predictable that sufficiency of affidavit material on which warrants
are based will become serious issues. The integrity of some drug searches may be
impugned where the supporting affidavits do not reveal a proper foundation.
Warrants that are the product of the police officer’s belief rather than any genuine
belief of the Magistrate based upon an objective and independent assessment of the
information supplied may be successfully challenged with serious consequences
where significant amounts of illicit drugs have resulted from a search. In Elzaw v
Nikola [1992] 1 Qd R 145, the Court of Appeal of Queensland observed that a
complaint grounding the warrant should have avoided setting out conclusion and
allegations and instead should have set out the facts in such a way that the issuing
justice could assess their reliability as a foundation for a conclusion that there were
reasonable grounds for entertaining the relevant suspicion or belief. It may be a
matter the Commissioner would like to consider and issue guidelines for the drafting
and content of affidavits of this kind. This issue of police guidelines was also the
subject of inquiry by the Court of Appeal in Poelman.

[8] I do not, however, have to rule on this affidavit because search of the
caravan or house as it was called by witnesses (there was no reference to caravan in
the warrant) where the accused was residing and his car did not result in the location
of any drugs. There was some drug equipment located in the accused’s car being
pipes said to be used for methamphetamine use.

[9] What is relevant here is the warrantless search by the police officers of the
accused himself that resulted in a small quantity of methamphetamine being found.
Searches of the person are more intrusive than searches of residences. They may be
carried out under section 13 of the Illicit Drugs Control Act which provides;

If a police officer has reasonable cause to suspect that any person has
committed an offence under this Act, he may detain and search that person.
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The police officer may seize anything found on the person relating to an
offence under this Act.”

[10] Section 122 of the Tonga Police Act also contains the following power
(search of persons without warrant);

This section applies if a police officer is satisfied on reasonable grounds,
that

a) A person has any of the objects mentioned in 2 in his possession;
and

b) It would be impracticable, unreasonable or not in the interests of
justice if the officer was required to apply for a warrant in order to
search the person for objects.

[E]

[11] Ilicit drugs are included in the items mentioned in 2.

[12] The standard of belief required under section 122 of the Police Act, that is
satisfaction on reasonable grounds, would seem a slightly higher standard than
reasonable cause to suspect under the lllicit Drugs Control Act. Be that as it may,
whichever standard is adopted, the state of mind of the officer who initiates the
warrantless search must be more than a hunch. Mr Mo’ale said that he wanted to
cross-examine Inspector Tu’utafaiva on this issue. Probably, fortuitously for the
defence, it was known that Inspector Tu’utafaiva had left the police, is overseas and
could not be contacted.

[13] I do not have his evidence before me on the threshold reason for giving the
instruction to search the accused. Ms Kafa submitted that | could draw an inference
from all the circumstances of the case that Tu’utafaiva had reasonable cause to
suspect, but like Paulsen CJ, in a similar situation involving a warrantless search of
a motor vehicle under section 24 of the Illicit Drugs Control Act, R v Tomasi CR
70/2019 17" July, 2019 (a copy of which Mr Mo’ale provided me with), the
unavailability of former Inspector Tu’utafaiva also in that case had meant that a
warrantless search in which illicit drugs and firearms had been located could not be
supported by evidence as to the state of mind of the former Inspector and was
consequently ruled an illegal search. Like Paulsen CJ, also, in the absence of
evidence from Inspector Tu’utafaiva as to his reasons for ordering the search, I am
unable to conclude that the search was conducted in good faith and so the evidence
should not be admitted under the principles in Bunning v Cross (1978) 141 CLR 54
which | applied in R v Kitekei’aho unreported, Supreme Court CR 36 of 2015, 27t
July 2017. I cannot speculate about the state of belief of the former Inspector’s mind.
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In any event, | also agree with Paulsen CJ that, whilst the small amount of
methamphetamine located is plainly cogent evidence, it is offending on the very low
scale and does not in my view warrant the exercise of the discretion in the
Prosecution’s favour.

[14] There being no admissible evidence of methamphetamine for the reasons |
have given, there is no prima facie case established and the accused is acquitted of
the charge of possession of an illicit drug.
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Police v Felipe

Supreme Court, Nuku’alofa
Cato, Acting Chief Justice
CR 50/2019

23 August 2019

Criminal law - Practice — money laundering -powers of retention of
cash found and claimed to be linked to a crime

Large amounts of money were found on the accused and at his premises during a
police raid targeting drugs in a case against him of attempting to bribe a police officer
to steal drugs from the police safe custody.

The cash was originally ordered to be detained, but after receiving evidence that the
accused conducted a legitimate business which generated the cash found, in the
absence of evidence to establish reasonable grounds for belief that the cash related
to drug sales, and after discussing the principles for allowing such cash to be
retained, the Court ordered it to be released to the accused.

HELD

The mere fact a person may consume drugs, without more, does not meet the
threshold of reasonable grounds for suspicion that cash found in the Respondent’s
possession was the product of drug dealing or activity.

Cases considered

Seven Seas Publishing Proprietary Limited v Sullivan and others
[1968] NZLR 663

Statutes considered
Money Laundering Act, section 19D

Counsel for Applicant Mr. T. ‘Aho
Counsel for Respondent Mr. W. Edwards

JUDGMENT ON APPLICATION TO EXTEND THE DETENTION OF
RECOVERABLE CASH
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[1] On the 22nd July 2019, Paulsen CJ made an order ex parte that recovered
cash mentioned in the affidavit of Senior Constable Leveni dated 19™ July 2019 be
detained for a further three months from the date of the order.

[2] The money located by Police at the residence of the accused pursuant to a
search under warrant was;

a) TOP 10, 912.00 on the Respondent’s person;

b) TOP 125, USD 96.25 inside a black purse inside a drawer next to the
Respondent’s bed;

c) TOP 31, 178.35; AUD 1385 NZD 15.40 found in the Respondent’s
safe, and

d) TOP 2,000 which was allegedly money given to Constable Fifita as
an inducement to steal methamphetamine from the police exhibit
room, and is currently in the custody of the Tonga Police

[3] The basis for the warrant had been advanced in these terms by Senior
Constable Leveni that the search had been conducted as part of a police operation to
arrest the Respondent for bribery of a police officer, contrary to section 165(2) of
the Police Act. This charge arose out of an allegation that he gave $2,000 TOP to a
Police officer one Constable Alalea to bribe a member of the Special Drugs Task
Force, Constable Fifita, to enter the exhibit room and steal the methamphetamine.
The affidavit stated that Constable Fifita had reported the matter and Constable
Alalea was subsequently arrested. It was said that Mr Alalea confessed to the police
that he was given money by the Respondent, to induce someone with access to the
police exhibit room to steal methamphetamine.

[4] In addition to the money located in the residence, the Constable deposed
that members of the task force found substances which were suspected to be cannabis
buds located on top of a set of drawers next to the Respondent’s bedroom. Further
there were 2 test tubes which he identified as smoking apparatus for
methamphetamine which were located in the top drawer next to the Respondent’s
bed; 2 electric apparatus with suspected cannabis oil, and one small circular object
which contained cannabis residue in the ensuite bathroom.

[5] Constable Leveni said in para 29 of this affidavit that;
“Given the close proximity of the drugs to the property, the Applicant is of

the view that the property is materially linked to drugs and the attempted
bribe of a police officer.”
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[6] The order of Paulsen CJ expressly allowed the Respondent to apply to
discharge the order upon 72 hours written notice to the Applicant.

[7]1 On the 26" July 2019, Mr William Edwards filed an application to
discharge the order and filed an affidavit from the Respondent in which the
Respondent had deposed that he had never been convicted and had never been
charged with criminal offending until recently. He explained that on an earlier search
of his property in connection with another matter on the 8™ April 2019, the police
had been provided with access to his safe and had not seized any of the large sum of
money located. He said that on or about the 16™ July 2019 he had been charged with
attempted bribery and also possession of 6 grams of marijuana.

[8] He explained the $10,912 on his person was for payment for items imported
totalling $T 10,508.89 of lawfully acquired goods, and some for storage charges. He
said he had 6 containers located on his property containing goods that he had
imported which police had examined and said they substantiated the legitimacy of
his import business. He was critical in his affidavit of Constable Leveni, as was Mr
Edwards, in not including this fact in his affidavit. He said cash held in the safe was
derived from many cash sales between the 13" July through to 23 July, 2019. He
annexed also documentary evidence in support of these allegations and certain
banking records. He explained some of the foreign currency as money left over from
travel. Part of the money in the safe belonged also to, he said, to his in laws, and his
wife and was there for safekeeping. He denied that any of the currency was the
product of criminal conduct or intended for that.

[9] He said that he strongly denied the charges.

[10] I arranged for the matter to be heard on the 8" August 2019 but prior to this
I had asked for both counsel to file written submissions which | received. This meant
the hearing was short with brief submissions and | reserved to consider my judgment.
Mr Aho indicated that he did not wish to cross-examine the Respondent.

[11] I have reviewed the affidavit material and counsels’ submissions for which
| am grateful. The issue | have to consider is whether in the light of the material filed
the order should be extended. The relevant provisions for me to consider under the
Money Laundering legislation is contained within section 19C of the Act. This
section provides an authorized officer may seize any cash;

If he has reasonable grounds for suspecting that it is recoverable cash;

Intended by any person for use in unlawful conduct; or
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It is undeclared cash intended for use in unlawful conduct.

[12] Further provisions relating to detention of seized cash are set out in section
19(D) and in particular section 19D (3) which relevantly provides that the Court may
extend the order in the first case to an additional three months, which is what Paulsen
CJ did in this case, and on a further application to a further period the period of two
years if the following conditions are met-

(@  There are reasonable grounds for suspecting that cash is recoverable
cash and that either —

i Its continued detention is justified while its source, ownership, use
or destination is further investigated or consideration is given to
bringing proceedings against any person for an offence with which
the cash is connected; or

ii. Any proceedings against any person for an offence with which the
cash is connected have been started and have not been concluded,;

(b)  There are reasonable grounds for suspecting that the cash is intended
to be used in unlawful conduct and that either —

i Its continued detention is justified while its intended use is further
investigated or consideration is given to bringing proceedings
against any person for an offence with which the cash is connected,
or

ii. Proceedings against any person for an offence with which the cash
is connected have been started and have not been concluded.

[13] For completeness, section 19D (4) provides that an application for an order
under subsection 2 may also be made in respect of any cash seized under section
19D, and the Court may make an order if satisfied that-

(@  The condition under subsection (3) is met in respect of part of the cash;
and
(b)  Itisnot reasonably practicable to detain only that part.

[14] Further, it is important to consider the definition of proceeds of crime when
it comes to considering what may be regarded as recoverable property. The
definition states;

Any property derived or realized directly or indirectly from a serious
offences and includes, on a proportional basis, property into which any
property derived or realized directly from an offence was later successively
converted, transformed or intermingled as well as income, capital or other
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economic gains derived or realized from such property at any time since
the offence; and includes any property used or intended to be used in the
commission of any serious offence.

[15] Mr Edwards submitted that his client was a legitimate businessman as he
had deposed and the containers of property should have been revealed in the ex parte
affidavit because it demonstrated that he had been engaged in legitimate and quite
substantial importing activity and that the money was linked to more than $300,000
of goods found within the containers adjacent to his home. He said the Police could
not dispute the existence of his business, the banking on a daily basis and receipts of
large amounts of cash on a regular basis. In this regard, he mentioned Chinese clients
who he said regularly transacted business in cash. He submitted that the continued
detention of the cash was not justified because the source of the money was not from
dealing in drugs, nor was its use intended for the purchase of drugs and the
destination was not drugs. Mr Edwards contended that there was no basis for the
allegation or belief that the money that was found in the possession of the
Respondent was linked to drugs and or an attempt to bribe an officer.

[16] Mr Aho claimed the onus is on the Respondent to show a legitimate
provenance of that cash for this Court to set aside the restraining order. He submitted
that the Respondent has not provided the necessary evidence to that effect. He noted
the Respondent had made no submission relating to the cash mentioned in the bag
beside the bed or in relation to the bribe therefore the Applicant submits that those
two lots of cash should be continued to be restrained. He disputed the provenance of
the money found on the Respondent’s person, and seems to broadly take issue with
the supporting documents mentioned in para 30 and 31 of the Respondent’s affidavit.
He questioned the storage charges which he notes seem to be low for goods that were
on the wharf for a period of about 8 months. He submitted that the lack of
documentation concerning storage fees rightly results in questions concerning
provenance of all the money found on his person.

[17] He also indicated that he took issue with the sources of cash in the safe and
their origin. He complained that the money had not been disentangled, from his
business, his wife’s savings, in law’s savings and marital savings. He submitted the
Respondent had an onus to provide evidence to this effect.

[18] I have carefully considered the affidavits and the submission of counsel as
I have said. No reasons were given by Paulsen CJ for his determination to grant an
order which was ex parte. He did envisage, however, that his order could be
rescinded if the Respondent took such steps to contest the order. Paulsen CJ did not
have before him the benefit that | have of the evidence, undisputed, of police
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searching containers of goods located at the Respondent’s property that did not
contain illicit substances. | agree with Mr Edwards that this fact should have been
placed before Paulsen CJ on the issue of whether the money was recoverable cash
and came within section 19(C). All that the Respondent has been charged with
relevantly here is one count of bribery. The affidavit of Senior Constable Leveni in
support of the ex parte application in para 6 to 8 reveals that the respondent paid
$2,000 to Constable Alalea who he said admitted having been given the money.
Assuming that this is so, the proceeds for the bribe being in police custody would be
an exhibit and may, if the Respondent is convicted, be the subject of an application
for forfeiture as tainted property under the Money laundering provisions but I do not
see that it is amenable to restraint under this application. | do not accept that money
found in his drawer could be inferred to be other than personal. Further, | have no
reason to dispute that the Respondent does in terms of his affidavit travel overseas
and foreign currency could have been acquired in this way. | refer to paragraph 4 of
his affidavit and annexed as H to his affidavit. By the date the police searched his
home on the 15th July, the prosecution at least and probably the police were in
possession of this affidavit plainly indicating that he was operating a business and
had travelled to New Zealand in connection with this and had sought further
permission to do so. This had not been included in Constable Leveni’s affidavit,
either. As | have mentioned Mr Aho did not seek to cross-examine the Respondent
on the veracity of his explanations

[19] I am concerned in any event at the paucity of evidence that could in the
initial stages have justified Senior Constable Leveni seizing the money as
recoverable cash. He had to have reasonable grounds for suspecting that it was
recoverable cash or intended for use or was undeclared cash intended for use in
unlawful conduct. All the evidence, the police had, as revealed in Leveni’s affidavit
before Paulsen CJ, was that the Respondent had offered a bribe the proceeds of
which were in the possession of the Police. The other evidence amounted to no more
than possible earlier possession of unknown amounts of cannabis or
methamphetamine and some cannabis residue. Leveni from this concluded in
paragraph 29 that given the close proximity of the drugs to the property (by which |
interpret him to mean recoverable cash) meant that the property was materially
linked to drugs and the attempted bribe of a police officer. | have already said why
the bribery could not provide a basis for restraining the cash. I regard the officer’s
suspicion as not much more than a hunch that the cash located was proceeds of crime
rather than a suspicion based on reasonable grounds. Whilst suspicion may be a
lower threshold than belief (see McGregor J in Seven Seas Publishing Proprietary
Limited v Sullivan and others [1968] NZLR 663, at 666-667), | do not consider the
police had a foundation of evidence sufficient to amount to reasonable grounds of
suspicion that the Respondent was involved in drug dealing and the cash found was
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recoverable property derived from drugs activity. There is nothing of the indicia of
supply or distribution that might constitute reasonable grounds for suspicion that
cash is recoverable cash such as the presence of a significant amount of drug,
weighing machines, plastic or deal bags, tick lists of customers, together with an
absence of any other lawful justification for the possession of significant amounts of
cash that might well suggest supply of drugs and constitute reasonable grounds for
suspicion and seizure. | do not consider that the mere fact a person may consume
drugs without more meets the threshold of reasonable grounds for suspicion that cash
found in the Respondent’s possession was the product of drug dealing or activity.
For reasons | have given, | do not consider that there were reasonable grounds
advanced by Senior Constable Leveni to justify seizure of the cash on the basis he
advanced in his affidavit, The fact that the police knew he was an importer of
legitimate products and had sought permission to extend his bail to travel on business
to New Zealand, should have in my view be placed before Paulsen CJ before he
made his ex parte order. If | am wrong about this, however, and if there is, as Mr
Aho appeared to suggest, a legal onus that lies upon the Respondent to establish a
legitimate foundation for the cash, when seeking to rescind an ex parte restraining
order, rather than merely an evidential burden of legitimacy, then I consider that the
Respondent has discharged this onus on the evidence that he has produced. His
explanations went largely unchallenged. Consequently, | rescind the orders made by
Paulsen CJ, and order the return of the cash seized from the residence to the
Respondent.

[20] I recognise Tonga is still a society where a lot of business is transacted in
cash and | mention that only to acknowledge Mr Edward’s observations concerning
some of the Respondent’s Chinese customers’ preference for cash transactions. I do
accept Mr Aho’s criticism about the failure to adduce evidence disentangling the
cash in the safe but as against this there was no cross-examination of the Respondent
from which | can infer that his explanation is untrue. | have considered all of Mr
Aho’s objections including his comment about storage charges being undocumented
but for all the reasons | have given, | consider that the orders should be rescinded
and the money seized returned to the Respondent.
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R v La’iafi and others

Supreme Court ,Nuku’alofa
Cato J
CR 148, 150/2019

18 July 2019

Criminal procedure — common purpose, individual acts, aid and
abet, prima facie case of manslaughter etc. not found

A man was beaten to death, by 3 attackers who were tried together. The attacks,
against a man who admitted sexually assaulting the daughter of one accused, were
not planned. The attack involved a series of spontaneous assaults that arose over a
short period of time. The men were not acting as accessories, aiding and abetting or
giving wilful support to another in a joint attack.

The Crown could not supply sufficient evidence linking action by any separate
attacker that led to the cause of death.

HELD

1. The Crown must adduce cogent evidence from which the Jury can infer that
the cause of death was attributable to the actions of the accused considered
separately and not as a group.

2. The court found that there was no prima facie case to answer and the
charges against all 3 attackers were dismissed.

Cases considered

Mohan [1967] 2 AC 187, at 194 (PC)
R v Jogee [2016] UKSC 7
Hala’ufia v Rex 2014 TLR 272

Counsel for prosecution Mr. T. ‘Aho and Mrs. ‘A. ‘Aholelei
Counsel for accused Mr. D. Corbett
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RULING ON PRIMA FACIE CASE

[1] The accused were indicted each on three counts; manslaughter,
alternatively grievous bodily harm and in the alternative common assault. As to the
manslaughter count, the particulars given relation to all accused were that:

“on or about the 15th June 2017 at Pelehake, together with [the other
accused] did cause the death of Manu Grewe when he lawfully hit him on
the head with a chair and repeatedly punched his face and mouth, causing
multiple abrasions on his chest and back, and fracture of the left mandible,
which caused him aspiration that led to asphyxiation and resulted in his
death.”

[2] All three accused had elected trial by jury and the trial proceeded in a rather
unorthodox manner. There was little evidence called in the case. The Crown
produced by consent a document called a summary of facts and the officer in charge
of the case was called to produce three records of interview which were not objected
to by the defence. By consent a pathologist’s report was produced also.

[3] The background to the events of the 15" June 2017 is that it had come to
the notice of the accused that the deceased had sexually assaulted the young daughter
of Mr Tu’iono, who together with his two co-accused, Mr La’iafi and Mr Sione
Kapa’ivai, and the deceased worked on his plantation. The evidence reveals that the
deceased had admitted the assault, and after a period of drinking together at the home
of Mr Tu’iono, the atmosphere changed at about 2am when the deceased with the
accused present, called out to the accused’s daughter. Mr Tu’iono commenced to
assault him by punching him to his face although he said in his record of interview
that the deceased shielded this blow but also to his chest and stomach whilst he was
on the ground. Mr La’iafi then kicked him in the mouth with his boot, after asking
him to apologise and slapped him several times on the face. After that Mr Kapa’ivai
punched him on the head and in the mouth and hit him on the head with a chair. He
also said that he slammed his body around.

[4] The evidence reveals that Mr Tu’iono left and went to bed having been
initially stopped by Mr Kapa’ivai assaulting the deceased. Mr Kapa’ivai then in his
own words said he was tired of saying “enough” and he started beating the deceased,
he said about 10 times to his mouth and head before he slammed him around. It
seems also that Mr La’iafi left and was taken home whilst he said Mr Kapa’ivai was
beating the deceased.
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[5] It was not until about 8-9pm the next day that the deceased was seen to be
so unwell that he was taken to hospital. There is no evidence that he was given food
but there is mention of him being given a drink of milk in the morning, having at
about 8am been offered food and saying that he did not want any.

[6] He was unconscious when seen later at the hospital. He died later that night
at about midnight. Later a post mortem revealed numerous injuries, arms legs
buttocks and torso. There were multiple abrasions on the deceased’s chest ranging
in size from 1 to 10 cms. There were also multiple abrasions of a similar nature on
his back. He had a fractured left mandible.

[7] An internal examination of the deceased by a pathologist found that he had
aspirated stomach content and this had blocked his bronchus. The deceased’s lungs
were also congested with evidence of pneumothorax seen on the left upper lung. This
had been treated with a chest drain being inserted. There were no broken ribs.

[8] It appears that the examining pathologist, who was unavailable to give
evidence at trial, did not give any reason for the cause of the left Pneumothorax and
abrasions, or the bruising or fractured mandible. He has since left the jurisdiction.
Apparently, the assaults were not discussed with him and he wrote his brief report
without any reference to the assaults on the accused, or how they may have
contributed to the cause of death said to be asphyxiation secondary to aspiration.

[9] At trial, the medical evidence was proposed to be given in terms of the
original report by another pathologist, however shortly before the case was to
resume, Mr Aho advised me that he could not take the matter any further in terms of
causation and thus would not proceed with manslaughter or grievous bodily harm
against any of the men. His difficulties in establishing causation had been made
known to me on the afternoon earlier before we adjourned. | formed the view that
consequently, the Crown would not be able to establish a prima facie case, on counts
one and two against any of the accused, and had prepared this ruling. Rightly in my
view, Mr Aho came to me with Mr Corbett and said that, after further consultation
with his pathologist the evidence could not be advanced any further on cause of death
as it might relate to the accused’s participation and he would offer no further
evidence. | indicated that accorded with the view | had formed. Counsel considered
that my judgment which had been prepared in almost final draft should still be
formalised and delivered, in any event, raising as it does for Tonga important issues
of law and some guidance in what can be a difficult area of practice in the criminal
law.
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[10] Mr Aho had not sought to place the case on the basis of a planned attack.
Rather, he asserted that the attack involved a series of spontaneous assaults that arose
over a short period of time. | agree with that approach. There was no evidence of
planning. Nor was this a case like Mohan [1967] 2 AC 187, at 194 (PC) or Greatrex
[1999] 1 CR App R 126, at 149 where the accused were acting in a simultaneous,
joint or concerted attack on the deceased where each could be said to be aiding and
abetting or encouraging the actions of others involved in the joint attack. Although
the episode was in duration short, the assaults were discrete, were perpetrated
individually and the men were not acting as accessories, aiding and abetting or
giving wilful support to another in a joint attack. Mr Aho had stated early in the trial
that he was unable to establish what injuries were attributable to an individual
accused that led to death. As a consequence, | had referred him to the Mohen line of
authority but as | have said having read those authorities, which I will briefly
consider below, | consider that they do not apply to this case, where discrete acts of
assault by an individual accused, albeit over a short period of time occur.

[11] In Mohen, Lord Pearson giving the judgment of the Board observed;

“It is however, clear from the evidence for the defence, as well as from the
evidence of the prosecution, that at the material time both the appellants
were armed with cutlasses, both were attacking Mootoo, and both struck
him. It is impossible on the facts of the case to contend that the fatal blow
was outside the scope of the common intention. The two appellants were
attacking the same man at the same time with similar weapons and with the
common intention that he should suffer grievous harm Each of the
appellants was present, and aiding and abetting the other of them in the
other wounding of Mootoo.

That is the feature which distinguishes this case from cases in which one of
the accused was not present or was not participating in the attack or not
using any dangerous weapon, but may be held liable as a conspirator or an
accessory before the fact or by virtue of a common design if it can be shown
that he was a party to a pre-arranged plan in pursuance of which the fatal
blow was struck. In this case, one of the appellants struck the fatal blow,
and the other of them was present aiding and abetting. In such a case the
prosecution do not have to prove that the accused were acting in pursuance
to a pre-arranged plan.”

[12] To similar effect is the judgment of Beldham J in Grteatrex [1999] 1 CR
App R 126 at 138-139, and more recently, in R v Jogee [2016] UKSC 7, 8, the
Supreme Court of the United Kingdom observed at para 95;
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“In cases where there is a spontaneous outbreak of multi-handed violence,
the evidence may be too nebulous for the jury to find that there was some
form of agreement, express or tacit. But, as we have said, liability as an
aider or abettor does not necessarily depend on their being some form of
agreement between the defendants; it depends on proof of intentional
assistance or encouragement, conditional or otherwise. If D2 joins with a
group which he realises is out to cause serious injury, the jury may well
infer that he intended to encourage or assist the deliberate infliction of
serious bodily injury and/ or intended that should happen if necessary. In
that case, if D1 acts with intent to cause serious bodily injury and death
results, D1 and D2 will each be guilty of murder.”

[13] In the present case, the accused did not, however, act as aiders and abettors
of simultaneous joint or concerted action at the same time as others as in Mohan but
discretely or separately although over a short time period. In order to be an aider and
abettor an accessory must be assisting or encouraging prospective offending and not
that which has occurred. The accused here were acting not in aiding and abetting
concerted offending, in the sense that is conveyed by these cases. Cause of death
consequently must be proven and each accused’s contribution considered separately.

[14] Mr Aho contended that | should adopt the approach to manslaughter in this
case that | did in Hala 'ufia and others (CR35-93 of 2013, 6™ June 2014). In that case,
however, there was cogent eye witness evidence of the acts of two of the accused
and medical evidence from which I could infer beyond a reasonable doubt that those
two had materially contributed to the death of the deceased and were guilty of
manslaughter. That also was a case where the beating and assaults took place
spontaneously, rather than pursuant to a plan. In my view, in order to establish a
prima facie case here, the Crown must adduce cogent evidence from which the Jury
can infer that the cause of death, given as asphyxiation secondary to aspiration, was
attributable to the actions of the accused considered separately and not as a group.

[15] There is a further problem with the way in which the Crown case proceeded
as one of spontaneous action rather than a planned attack, or beating. The evidence
reveals that Mr Tu’iono left the scene before Mr Kapa’ivai commenced to assault
the deceased. Indeed, Mr Kapa’ivai had stopped Mr Tu’iono from assaulting the
deceased further and then it seems after Mr Tu’iono had left to go to sleep shortly
after had a change of heart and admitted to hitting Mr Grewe on the head with a
chair, punching him in the face and head about three times, and then “slamming his
body around.” Mr Corbett for Mr La’iafi stated that he also left the scene and the
evidence reveals he did go home having seen Mr Kapa’ivai commence beating the
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deceased. He seems to have seen no more on his admission in his record of interview
than a punch to the mouth and face, before he left.

[16] On the basis that both Mr Tu’iono and Mr La’iafi left the scene of the
beating, both may be said to have withdrawn from the beating. | have not been able
to find much authority on withdrawal from a spontaneous rather than a planned
attack, but I quote from Smith and Hogan 10th edition at page 177;

“In all the cases discussed above the offence was pre-planned. It has
been held that cases of spontaneous violence are different. If A and
B spontaneously attack V, they are aiding and abetting each other,
so long as each is aware that he is being assisted and encouraged by
the other; but, if B simply withdraws, his participation in the offence
apparently ceases without the need for any express communication
to A, so that he will not be liable for acts done by A thereafter.”

[17] The writers may have been referring to a Mohan type attack but, in my
view, the same would apply in a case like this. Mr Tu’iono at least and possibly Mr.
La’iafi also could not be liable for the actions of Mr Kapa’ivai if they were found to
have withdrawn and left the scene.

[18] In any event on the view | have taken here, each must be assessed on the
issue of whether they made a material contribution to the death of Mr Grewe.
Because the Crown is unable to adduce evidence which at its highest is evidence
from which a Jury could infer that each man made a material contribution to the
cause of death, | consider that no prima facie case had been established on counts
one and two manslaughter or grievous bodily harm. Indeed to my mind no
satisfactory causal connection had been advanced as to the accused’s actions and the
death of Mr Grewe which took place many hours after and was said to be
asphyxiation secondary to aspiration.

[19] This ruling coincides with the approach the Crown took in offering no
further evidence on counts one and two and the accused were acquitted shortly
before this judgement would otherwise have been delivered. Each accused pleaded
guilty to common assault, and were convicted on the third count in the indictment. |
have formalised this ruling and delivered it as counsel agreed I should, it is as | have
said reflective of the approach Mr Aho took after consideration and discussion of the
various approaches during the case.
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R v ‘Aisake

Supreme Court Nuku’alofa
Paulsen, Lord Chief Justice
CR 19/2019

3 May 2019

Sentencing — grievous bodily harm — machete attack on policeman —
severe sentence warranted

A man was menacing his estranged wife and mother-in law with a machete. The
police were called, the accused was hiding in a cupboard and rushed out and struck
a policeman repeatedly on the head causing grave damage. The Court confirms that
machete attacks are to be treated as very serious.

HELD

Starting point of 7.5 years would have been higher if the offender knew that the
victim was a police officer or if the victim’s main very serious injuries were
permanent. Sentencing considerations were discussed; 6 years prison was imposed,
with no suspension of sentence.

Cases considered

Siokatame Tupou v Rex 2019 TLR 56
Mo 'unga [1998] Tonga LR 154

Counsel for prosecution Mr 'A. Kefu SC and Miss J. Sikalu
The accused in person

SENTENCING REMARKS
The charge

[1] Mr 'Aisake pleaded guilty to one count of causing grievous bodily harm
contrary to section 106(1) and 2(c) of the Criminal Offences Act. He pleaded not
guilty to a charge of serious housebreaking but the Prosecution elected not to pursue
that charge and it was withdrawn.

[2] The maximum penalty for the offence of causing grievous bodily harm is
10 years imprisonment.
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The facts

[3] The facts can be shortly summarised. Mr 'Aisake, is a 29 year-old male,
farmer and resides at Kolonga, Tongatapu. The victim is Senior Police Constable
Tafokitau 'Ahokava who is 37 years old. Mr 'Aisake separated from his wife and at
the time of the offending she had formed a relationship with another man. On 23
August 2018 at around 7pm, Mr 'Aisake’s wife was at her parents' residence at Hofoa
when her partner visited. Mr 'Aisake arrived and was asked to leave but he did not.
He went into the house and was again asked to leave, this time by his mother in law.
Mr 'Aisake did leave but returned with a machete. The Police were contacted and
the victim and another officer arrived whilst Mr 'Aisake was in the house. They
entered the house. Mr 'Aisake says he did not know that the Police had arrived but
he hid inside the back room while holding the machete. When the victim opened the
door to the back room Mr 'Aisake struck him on the head with the machete causing
agrievous injury. | will detail his injuries and the effects of the attack upon the victim
later. Mr 'Aisake was interviewed and admitted to the offending. When arraigned he
pleaded guilty to the charge.

The material before me
[4] I have been provided with and considered the following:

(@  The summary of facts;

(b)  The Prosecution's sentencing submissions;
(c)  Avictim impact report;

(d) A pre-sentence report.

[5] I have also heard from Mr. 'Aisake.
Pre-sentence report

[6] Mr 'Aisake is the youngest of his parent's two children but his father chose
to live illegally in New Zealand for many years until deported back to Tonga. Mr
‘Aisake reports that his father's alcohol addiction and violent behaviour were a
feature of his childhood. He dropped out of primary school and engaged in drinking
and drug use. In 2008 he committed an armed robbery and other serious offences for
which he was sentenced to 14 years imprisonment (with the final 4 years suspended).
In 2010 he was convicted of escaping from custody. He was released in 2015 and
married in 2017 but the relationship was not successful as the couple share an
addiction to alcohol and drugs. He has a conviction for possession of illicit drugs in
the Magistrate's Court in July 2018 and was fined.
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[71 By way of explanation for his offending, Mr 'Aisake said he was angry at
his wife and mother in law for asking him to leave and that he had brought the
machete from his home for his personal protection from his wife's brother who he
had fought before. It is said that he has accepted responsibility for his actions and
apologised to the victim and that he has identified that he has an anger problem and
alcohol and drug addictions although those addictions were not directly involved in
this offending.

The victim impact report

[8] Following the attack the victim was admitted to a surgical ward on 23
August 2018 and discharged on 3 September 2018. He sustained a serious laceration
to the head and a 13 cm depressed skull fracture. He underwent emergency
craniotomy and elevation of the depressed skull fragment. A breach of the dura
lining of the brain was noted and an extradural haematoma (a collection of blood
between the inner surface of the skull and outer layer of the dura) was successfully
evacuated. After surgery he had mild neurological deficit of the left upper limb (an
abnormal function of a body area) which was consistent with the injury of the right
skull and haematoma. After his discharge he was monitored as an outpatient and it
appears that he has no residual neurological deficit. He has been able to return to
work but on light duties. Whereas before he was working in the Complaints
Department he now is working at the entrance gate to Longolongo Police Station.

[9] Whilst it appears that the victim has recovered physically the same cannot
be said for his mental and his emotional states. When he was attacked he had a
genuine and reasonable fear of death and he is most fortunate that this did not occur.
He has suffered memory loss and is forgetful at work. He has become cautious, angry
at home, is easily startled and has interrupted sleep. He can no longer participate in
activities that may risk further injury such as touch rugby.

[10] Mr 'Aisake did not visit the victim in hospital and apologised to him only
the day before he was arraigned and not in the traditional Tongan manner. He
admitted to the victim that he had intended to hit him with the machete because of
his anger. The victim had already forgiven Mr 'Aisake not because of his apology
but because of his faith and he holds no resentment towards Mr 'Aisake.

Discussion
[11] The Court has signalled that it will deal harshly with perpetrators of

machete attacks. R v Mafi (Unreported, Cato J, CR 32 of 2013, 11 June 2014)
concerned such an attack by the accused after an argument with the victim. The
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attack was to the shoulder and head of the victim. He lost a lot of blood but fully
recovered. In his sentencing remarks Cato J said, at [16], that the starting point for
sentencing purposes is six and half year's imprisonment and that it would have been
higher had there been any serious permanent injury. He said also quite plainly:

The use of a machete which is a potentially lethal weapon as an instrument
of violence must be denounced.

[12] More recently R v Tupou (Unreported, Court of Appeal, CR 97 of 2018, 17
April 2019) was an appeal against sentence. Mr. Tupou was 21 years old at the time
and had been drinking alcohol with a group of young men including the two victims.
He got into an argument and fought with one of them and later went home obtained
amachete, and returned and then attacked two men with the machete. The first victim
suffered lacerations to his left arm, forearm and hand from which he fully recovered.
The injuries to the second victim were more serious. He received multiple lacerations
to his left arm, forearm and hand, an open fracture to the ulnar bone and cuts to the
ulnar nerve and artery and cut tendons on three fingers and it was likely that he would
have a degree of permanent chronic arthritis and limited movement of the left wrist
and two of his fingers.

[13] In referring to the decision of the sentencing judge the Court of Appeal
noted at [10]:

In his sentencing remarks, Cato J observed that a machete is an inherently
dangerous weapon, particularly in the hands of a drunken offender. We
agree and note that the starting points of 6 % years on the first count and 4
years on the second were within range for this offending given the use of a
weapon, the serious injuries inflicted....and the sustained nature of the
attack.

[14] The Crown submits that consistent with Tupou the starting point for
sentencing purposes in this case should be 6 % year's imprisonment. In my view the
starting point must be higher than that. The offending was serious, involving a
surprise attack. It was an act of extreme, pre-meditated violence using a machete to
the head of the victim who was not only entirely vulnerable but had done nothing to
provoke Mr'Aisake and was not even the object of his anger. Mr 'Aisake is extremely
lucky that he did not kill the victim and that the victim did not suffer any permanent
physical injury but clearly he was entirely unconcerned for his well-being.

[15] There are two additional matters which weigh with me in this case. First,
Mr 'Aisake has a previous conviction for armed robbery involving the use of a
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firearm. The seriousness of that offending is demonstrated by the fact that he was
sentenced to 14 years imprisonment (albeit with a period of suspension). He clearly
did not learn from that sentence and to my mind when angry he poses a serious
danger to society from which it is entitled to protection. Secondly, the attack in this
case was on a Police Officer in the performance of his duty. The victim had been
called to the property because Mr 'Aisake was a threat. Police Officers risk their lives
every day protecting the public in such circumstances. When they are attacked they
are entitled to expect that the Courts will impose appropriate deterrent sentences
upon offenders. Mr 'Aisake says he did not know that the victim was a Police Officer
and | am prepared to accept that is the case. That goes only a part of the way in
mitigation. He struck out without knowing or caring who his victim was and must
accept the consequences of that.

[16] In my assessment the appropriate starring point for sentencing purposes is
7 Y% year's imprisonment. | had given considerable thought to imposing an even
higher starting point, which | would have done had Mr 'Aisake had prior knowledge
that the victim was a Police Officer or had the victim suffered any permanent
physical impairment.

[17] In terms of mitigating factors it is said that Mr 'Aisake is remorseful but |
am sceptical about that and give him some but not a great deal of credit for this
factor. He did not visit the victim in hospital. He visited him only once, months after
the attack and just before his arraignment. He did not offer his apology in a culturally
appropriate fashion. I do accept that Mr. 'Aisake is entitled to credit for his early
guilty plea and co-operation with the Police. | allow him a discount of 18 months
(20% of the starting point) for this factor and for such remorse as has been shown. |
therefore arrive at a sentence of 6 years imprisonment.

[18] The final issue is whether any part of the sentence should be suspended.
Suspension of all or some part of a prison sentence should not be given as a matter
of course. It must serve some useful purpose. Based on the principles in Mo ‘unga
[1998] Tonga LR 154 | can see no basis to suspend any part of the sentence. Mr
'Aisake is not young nor does he have a good record. There is little in the facts or
circumstances that diminish his criminal culpability. He has reoffended within a
relatively short period of being released from prison for a most serious offence. He
had the benefit of the suspension of a large portion of his previous prison sentence
which did not deter him from offending again. As the Court noted in R v Petersen
[1994] 2 NZLR 533 (CA) a suspended sentence is intended to have a strong deterrent
effect, so that if the offender is incapable of responding to a deterrent it should not
be imposed. In my assessment Mr 'Aisake has proven himself to be such an offender.
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Result

[19] On the offence of causing grievous bodily harm Mr 'Aisake is sentenced to
six years imprisonment which sentence is backdated 2019.



[S]

[2019] Tonga LR R v ‘Alovili 201

R v ‘Alovili

Supreme Court, Nuku’alofa
Cato, Acting Chief Justice
CR 50/2018

29 March 2019

Criminal law — reckless driving causing death — mere probable
speeding not enough to constitute dangerous driving

Charge of dangerous driving causing death of a pedestrian. There was weak evidence
of minor speeding and driving in the middle of the road, but not beyond the centre
line and not unusually, given the width of the road and the lack of traffic.

HELD

Judge was not satisfied beyond reasonable doubt by mere evidence of minor
speeding and driving in centre of the road that the driving was reckless driving
causing death. Accused was acquitted.

Statutes considered
Traffic Act, s. 25(5)

Counsel for the Prosecution Mr T. ‘Aho and Ms. ‘E. ‘Etika
Accused appeared in person

VERDICT

[1] The accused, Ngana ‘Alovili, pleaded not guilty on indictment to one count
of Reckless Driving Causing Death contrary to section 25 (5) of the Traffic Act.

[2] The particulars were that, on or about the 23rd September 2017 at
Ha’ateiho, he did drive vehicle registration Number R 1671, in a speed and manner
which was dangerous to the public and he did not pay proper care and attention to
other users of the road, where he was travelling at a high speed along Taufa’ahau
road at Ha’ateiho, which caused the vehicle registration number R 167 to hit ‘Onesi
Lino whilst he was crossing on the Taufa’ahau Road and this caused ‘Onesi Lino’
death.
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[3] The essence of the Crown case was that the accused was travelling in a
westerly direction in excess of the speed limit which was 50 kph in that area and that
he had collided with the deceased as the latter had crossed the Taufa’hau Road which
is the main road from Nukualofa to the East of Tongatapu at about 11.30 pm. There
was evidence that the accused had been driving a small hire car and that the collision
had caused extensive frontal damage. Mr Lino who was a strongly built man had
impacted the area of the windscreen towards the driver’s right side of the vehicle.
The impact occurred on the accused’s side of the road towards the centre of the road.

[4] There were three witnesses who gave evidence that the accused was
travelling at an excessive speed. None of these witnesses were asked at what actual
speed they thought he was travelling. In his record of interview, the accused had told
the interviewing officer that maybe it was over 60kph.

[5] One of the witnesses, a Mr Fiefia, said that he noticed the car speeding
towards the area where he was standing near the road close to where the accident
took place. He had been closing up after operating his market nearby. He said the
car was noisy because it was speeding. He said the accused was in the middle of the
road travelling fast when he ran over the guy and he hit the windscreen. He said the
body of the man back flipped in the air and ended up about 30-40 metres from the
place of impact. He slowed down and then sped off. He said he had seen emergency
lights on and a horn sounding as he drove past. There was no other car on the road.
He said there had been no car travelling in the other direction that is in an Easterly
direction towards the accused’s vehicle. The impact took place on the accused side
of the road. He said the accused had been travelling towards the middle of the road.

[6] He said he saw the deceased get out of a vehicle and cross the road. He said
it took him about 5 seconds to get out of the car he was a passenger in and impact
with the accused’s vehicle. Under cross-examination, he said he walked straight
across the road and did not stop at the half way line. He said the deceased was
wearing long pants and a shirt both being black. He gave evidence there was
moonlight and some light from a street light further down the road.

[7] Mr Hamani gave evidence also that the accused was speeding. He was
walking towards an intersection with a side road near where the accident on the
Taufa’ahau road occurred at about 11.30 that Saturday evening, and he heard a
vehicle honking from further down the road. He said the head light was on high and
there was an emergency indicator. He said the vehicle was speeding and that had
made him scared and he had run towards the intersection shortly before the impact
occurred. He said the lighting in the area was bright from a street light and work
places. He said he and his friend had got safely to the intersection when the impact
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occurred and he heard the thud. He said he had not noticed any vehicle travelling on
the other side of the road in an easterly direction towards the accused’s vehicle. He
denied being affected by kava that evening although he admitted going to a place to
drink kava at about 10 and leaving about 11.30. He was related to the deceased.

[8] A Mr Hendrikson Latu gave evidence that he and two others including the
deceased had consumed about one and a half bottles of vodka earlier that evening.
He had been drinking earlier before the deceased had arrived at his home. He drank
more at another residence they had driven to and the deceased had remained in the
car. Later, he dropped the deceased off at the side of the road near where the impact
took place because he said the accused was to drink further with friends that were
going to pick him up. Later, he said no one was going to pick him up and that the
deceased was going to drink in a pool club across the road. He said he saw a car
honking as he drove further away when he was in the area of a Chinese store before
the Church of Tonga where he had gone to watch sport on television. When he got
to the Church he heard the impact. He said he did not know if there was any vehicle
behind him going in his direction. He said he had not noticed this but he would not
have dropped him on the road if there had been a car behind him.

[9] Photographs were placed in evidence which depicted the accused
demonstrating where the collision had taken place on his side of the road towards
the centre of the road. He said in his record of interview that he had been returning
from delivering food to his family and had been driving when the deceased who had
been hidden by a car passing in the other direction crossed into his path. He had
heard somebody threaten him, so he drove off and alerted the police it seems shortly
after which was confirmed by the officer in charge in evidence. He had put the
emergency lights on and the horn because the car was damaged. He said that had it
not been for the passing car blocking his view of the deceased, he would have seen
him as he crossed the road.

[10] There was no scientific evidence given involving any attempt to reconstruct
the incident, nor evidence of skid marks at the scene prior to impact or speed.

[11] The accused did not give evidence and did not call evidence.

VERDICT

[12] The evidence of lay witnesses suggested the accused was driving at a speed
beyond the limit of 50 kph and indeed the accused admits he was possibly driving at

a speed over 60 kph. The road fronts the Silapeluua Rugby Field to the North and
there are buildings in the vicinity both sides of the field and on the southern side. It
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is a designated 50kph area and evidence was given of this. There is no reliable
evidence of the actual speed at which the accused was travelling. The eyewitnesses
had him under observation for only short periods of time before the impact and, in
my view, could only give an impression of the speed he was travelling at which they
said was excessive. | was not assisted by any reconstructive evidence of breaking or
skid marks that might have helped me. His own admission, however suggests that
he was probably travelling in excess of the speed limit, and the witnesses corroborate
this.

[13] I am, however, troubled by the accuracy of the evidence that he had
emergency lights on flickering and was sounding a horn prior to the impact. The
accused admits doing so but only after impact as he was driving away in an
extensively damaged car. I prefer the accused’s account to that of the witnesses on
this issue. I see no reason for the emergency light or horn to be honked by the accused
earlier. The accused had denied using the hazard light earlier in his record of
interview when this was put to him.

[14] I am hesitant, however to find beyond reasonable doubt that the mere fact
of his driving at an indefinite excessive speed meant that the accused was travelling
in a speed or manner that was dangerous to the public. There was evidence that he
was travelling in the middle of the road but it was not suggested that he was travelling
beyond the midline or in a way that was dangerous to other vehicles on the road.
Photographs of the area suggest that the road at the point of impact was not very
wide and so I find nothing significant in the fact that he was travelling towards the
centre of the road.

[15] On the evidence | heard, quite apart from the question of whether his speed
was excessive and dangerous, | am unable to find beyond a reasonable doubt that his
driving was a material cause of the impact that caused the death of Mr Lino. The
evidence revealed that Mr Lino had been drinking quite heavily earlier that evening.
He had been dropped off by his friend at the side of the road. This was the main road
out of Nukualofa heading east as | have said. The accused said, in his record of
interview, that he did not see the deceased before the impact because his view of him
had been blocked by a passing car travelling easterly. There was evidence that the
deceased had got out of the car and had walked quickly across the road with the
impact occurring seconds after. I take into account Mr Latu’s evidence that he did
not see the accused who he said appeared to be travelling at an excessive speed until
shortly after he got as far as the Chinese shop depicted in the plan and heard the
impact at the Church but | take into account the fact he had been drinking heavily
that evening and his evidence may not be reliable in so far as his reconstruction of
events is concerned.
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[16 | consider that it is probable that the deceased had crossed the road and had
walked into the path of the accused’s motor vehicle as he travelled on his side of the
road. I accept that it is possible that the accused’s vision of him crossing the road
had been blocked by a vehicle passing in an easterly direction shortly before the
point of impact. The point of impact seems to be towards the mid line (there is no
painted marking indicating the median) but on the accused’s side of the road. I am
not satisfied that the evidence led by the Crown as to the absence of other vehicles
travelling in an easterly direction negatives the truth of the accused’s assertion to the
interviewing officer that his view of the deceased walking across the road had been
blocked by a passing car. This was an account, given only about four days after the
event, and without any lawyer present. The fact that there was no evidence of skid
marks suggests to me also that the accused had no opportunity to take any evasive
action and this suggests to me that the deceased probably walked out into the path
of the accused’s car without pausing to look. The witnesses, who suggested there
was no passing car, were being asked to reconstruct events, that arose suddenly and
I consider it most unlikely they would be able to give a reliable account on whether
a vehicle had passed by the deceased in an easterly direction shortly before the
impact when their attention would not have been focused on this. Because | am left
in a state of doubt on this point, the Crown has failed to convince me that the impact
was anything more than a tragic accident as the deceased crossed the road.

[17] I cannot find beyond a reasonable doubt that the accused in these
circumstances materially caused the impact. As such, the accused is not responsible
for the deceased’s tragic death and he is acquitted of the charge of reckless driving
causing death. He is discharged from the indictment.
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Mapa v Va’Enuku and Minister of Lands

Land Court
Niu, J
LA 36/2017

22 January 2019

Land law — Noble’s consent granted on basis of a lie is no consent at
all — rectification of mistake where Ministry granted 2 deeds of
grant over the same property

An allotment was abandoned for 30 years when the plaintiffs were in America, and
the defendant misled the Noble into consenting to a grant to him, but no deed of
grant had issued by the time the plaintiff returned from America and occupied the
land. There was skulduggery by the defendant, and the Minister by mistake issued 2
deeds of grant to each the plaintiff and defendant.

39 years after the defendant was granted a deed of grant, the plaintiff, by now himself
being registered, applied to have the defendant’s registration cancelled.

Held
1. that as the application to the Noble by the defendant was based on a lie,
there was no proper consent by the Noble, despite the consent being

endorsed on the correct forms.

2. thatthe issue of a deed of grant to the defendant was invalid because a deed
of grant to the Plaintiff had already been registered.

3. there being fault by the defendant and the Minister, they should each pay
half the Plaintiff’s costs.

Cases considered

Lisiate v Eli [2012] Tonga LR 30
Folau v Taione, Ma'cifu & M/Lands [2016] Tonga LR 189

Counsel for Plaintiff Mr. H. Tatila

RULING
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[1] Because neither defendant filed any defence, the plaintiff and witnesses
called by him have given evidence in a formal proof hearing of the plaintiffs claim
held on 15 January 2019. At the end of the hearing, | ruled that the claim of the
plaintiff was upheld but stated that I would write up my reasons for it. The following
are my reasons.

The facts

[2] The plaintiff’s grandfather was Pauliasi Va'enuku. He lived with his family
on a town allotment in the village of Matahau in the estate of Tu'ivakano, Tongatapu.
The town allotment had an area of 1 rood 23.28 perches and he had it registered in
his name on 4 October 1928.

[3] He had 4 sons (as well as daughters), the eldest being Tevita. When Tevita
got married he continued to live with his parents on the allotment and had 11
children, of whom the eldest 2 sons are 'llavalu (who gave evidence for the plaintiff)
and Pauliasi, the plaintiff.

[4] In 1966, Tevita and his whole family left for the United States and the care
of the allotment was left to one Folau who was a son of Tevita's second brother Sione
who came and lived in Tevita's house, which was only a Tongan house. Later on
Sione and his family, including Folau, also left for the United States.

[5] In 1977, Pauliasi, the grandfather, died and no body claimed the allotment
and it reverted to Tu'ivakano.

[6] In 1993, whilst he was in Tonga as a teacher at Liahona High School, the
defendant, who is also named Tevita but herein referred to as the defendant, and is
the second son of Sione, who was the first brother of Tevita, went and asked
Tu'ivakano for the allotment to be granted to him. He told Tu'ivakano that Tevita,
who was Pauliasi's eldest son and heir, and his family were not coming back to
Tonga again and that they no longer wanted the allotment. That was not true at all
but Tu'ivakano believed him and he signed his consent to the defendant's application.
Tu'ivakano gave evidence in this hearing and stated that had he known that, he would
not have signed the defendant's application.

[7] The defendant lodged his application with the Minister's office and paid the
survey fees on 12 August 1993. By savingram dated 23 August 1993, the Minister
(Ma'afu Tupou) directed that a deed of grant be prepared for the defendant. However
nothing was done about it.
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[8] On 17 February 1997, the defendant wrote to the Minister to cancel those
instructions (which were given to prepare a deed of grant for him) and to change the
area of his allotment so that he could have half and his younger brother, Nauha'amea,
could have half. By written instructions given on 1 April 1997, the Minister
(Fakafanua) directed that the first instruction be cancelled and that the allotment be
halved between the defendant and his brother, Nauha'amea.

[9] In pursuance of that direction, the allotment was surveyed into 2 halves of
35.2 perches each with the northern half being made lot 1 for the defendant and the
southern lot being lot 2 for Nauha'amea.

[10] In 1999, Tevita (plaintiff's father) returned and lived on his own town
allotment at Matahau and looked after the allotment that is both lots 1 and 2 although
he did know that the allotment had been halved.

[11] In 2000, the plaintiff came and visited his father here in Tonga and his
father told him that he had been told that the defendant had gone and had his name
written on the allotment, and that he had asked the defendant why he had gone and
done that, and that the defendant had told him that he had gone and put his (the
plaintiff's father name Tevita) on the allotment, not his (the defendant's name
Tevita).

[12] In 2001, Tevita had to return to the United States because he was ill and he
died there in June 2001.

[13] In 2002, the plaintiff came back to Tonga and went and checked up the
allotment at the land office. He found out that the allotment was being halved
between the defendant and Nauha'amea. He went and confronted the defendant and
told him that he had lied to his father (Tevita) that the allotment had been put in his
name whereas he had put it in his own name instead. The defendant admitted it and
apologised and agreed that the half (lot 1) in his name be given to the plaintiff
instead. He wrote a letter in his handwriting to the Minister to cancel his application
for lot 1 and signed it. That letter was dated the 9 August 2002.

[14] The next day 10 August 2002, they went to Tu'ivakano with an application
form for the plaintiff to be granted lot 1 and Tu'ivakano signed it to confirm his
consent that lot 1 be given to the plaintiff instead. The application form was lodged
in the office of the Minister of Lands (Fielakepa) together with the letter of the
defendant to cancel his own application for lot 1. The Minister approved it and
directed that a deed of granted be drawn up for the plaintiff. That was duly done and
on 28 January 2003, the Minister endorsed and signed it. That was Minister
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Fielakepa. At that time, the plaintiff had returned to the U. S. and he did not know it
so that he would pay for registration of the deed of grant.

[15] In 2007, Minister Tuita replaced Minister Fielakepa, and the defendant,
contrary to his letter to the Minister of 9 August 2002 to cancel his application and
to his agreement with the plaintiff, went and revived his application which had been
approved by the Minister (Fielakepa) in 1997. It is clear that the Minister's attention
was not drawn to the deed of grant which Minister Fielakepa had already granted for
the plaintiff on 28 January 2003, and so he granted another deed of grant to the
defendant on 3 December 2007, the registration fee for which had been paid on
11September2007.

[16] That grant by the Minister Tuita was made without the knowledge of the
plaintiff and without having given him an opportunity of being heard, and the
plaintiff was not aware of it until 2014 and he complained to Tu'ivakano. On 24
April 2014, Tu'ivakano wrote to the Minister, who was then Ma'afu, to the effect that
the defendant had lied to him and thereby obtained his consent to the grant. The
plaintiff was also able to contact the defendant and the defendant agreed to give up
his registration and he wrote and signed a letter to the Minister consenting to removal
of his name and to having the plaintiffs name registered on the allotment.

[17] On 13 February 2017, the plaintiff’s registration fee was paid and his deed
of grant no. 369/53 signed by Minister Fielakepa on 28 January 2003 was duly
registered.

[18] On 25 October 2017, 39 days before 10 years from 3 December 2007 (the
day the defendant's deed of grant was granted) expired, the plaintiff filed his claim
against the defendant and the Minister in this Court, praying that the defendant's
registration be cancelled and that the defendant and his family, agents, employees or
persons acting on his behalf be ordered to vacate the allotment, lot 1.

[19] No defence was filed by either the defendant or the Minister to that claim.
It was confirmed during the hearing that although one, Seno Tavo, of Matahau
purports to act for the defendant as registered holder of the allotment, no one actually
lives on or occupies the allotment.

The law

Must be proper consent by estate holder
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[20] S.43 (2)(a) of the Land Act requires that an application for an allotment
shall be made on the prescribed form and that form requires the estate holder to sign
the following statement in it:

"I hereby consent to the grant of the allotment as described above and
declare that there is no impediment to prejudice this grant.”

[21] That consent must be a proper consent. It must be one obtained freely and
without force or coercion or by fraud or because of false or misleading information
given to the estate holder.

[22] In the present case, the estate holder, Tu'ivakano, had been lawfully entitled
to consent to the grant of the allotment (1r23.28p) to any one because it had lawfully
reverted to him in 1978 after Pauliasi died in 1977. But he had left it to be granted
to the one who was the heir to Pauliasi, Tevita, although he did not claim it within
12 months of Pauliasi's death. He alluded to that in his letter to the Minister on 24
April 2014, and stated there that the defendant had given him untrue information
which persuaded him to consent to the grant of the allotment to him. In his evidence,
Tu'ivakano stated that the untrue information given to him by the defendant was that
Tevita, the heir of Pauliasi and his family were not returning to Tonga and that they
did not want the allotment any more.

[23] That information was not true because Tevita had not said any such thing
and he did return and lived in Matahau from 1999 to 2001. And furthermore, the
defendant had lied to Tevita that the allotment was already transferred to Tevita's
name. He admitted that lie to the plaintiff and he agreed to give back the half which
he had had sub-divided for himself. He wrote and signed a letter in which he asked
the Minister to cancel his "application” for the allotment, that is, the application
which Tu'ivakano had signed in 1993 as a result of the lie he had told him. That may
be accepted as an admission by him that that application did not have the proper
consent of Tu'ivakano because of the lie he had told him. I accept it as such.

[24] Accordingly, | find that there was no proper consent by the estate holder,
Tu'ivakano, that the allotment be granted to the defendant and accordingly, the
application of the defendant in 1993 was invalid. Although it was made on the
prescribed form, it did not comply with the implied requirement of the form that the
consent of the estate holder be proper consent.

Application properly cancelled
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[25] As stated above, the defendant did cancel his application. In his letter of 9
August 2002 to the Minister, he stated, "Please cancel my application for lot 1-plan
80/ 87-P9 lot 1." That letter was presented together to the Minister with the plaintiff’s
application for the same lot 1 which Tu'ivakano had signed on 10 August 2002. The
Minister thereby had before him the consent of the defendant to the cancellation of
his application. The Minister accordingly, and properly, granted lot 1 to the plaintiff
on 28 January 2003 by deed of grant no.369/53 of that date.

Proper grant made to plaintiff

[26] Because the application of the defendant for lot 1 was cancelled by the
defendant himself, the Minister properly granted it to the plaintiff on 28 January
2003, although it was not registered until 13 February 2017. This was because the
Minister had already issued a deed of grant no 369/53 for the plaintiff in respect of
the allotment lot 1. The fact that it was not registered did not affect the validity of
the grant: Lisiate v Eli [2012] Tonga LR 30, Folau v Taione, Ma'cifu & M/Lands
[2016] Tonga LR 189.

Improper grant made to defendant in 2007

[27] Whilst the allotment lot 1 had already been lawfully granted to the plaintiff
on 28 January 2003, the Minister improperly purported to grant it to the defendant
on 3 December 2007 by issuing to him a deed of grant. It was improper because:

a) there was no application (form 9) form lodged for it; the one that had
been lodged previously for it had already been properly cancelled by
the defendant himself, and the application form of the plaintiff of 10
August 2002 for the same lot 1 was lodged in its place instead;

b) the consent of Tu'ivakano had already been properly given on 10
August 2002 that lot 1 be granted to the plaintiff instead of the
defendant. Tu'ivakano ought to have been consulted as to whether he
consented that the defendant be granted lot 1 instead, but he was not.
Consequently, there was no consent of Tu'ivakano to the grant of the
allotment in 2007, to the defendant, and the requirement of such
consent required by the application form was not complied with by the
Minister. Such failure was fatal to the grant made;

c) the plaintiff ought to have been afforded by the Minister an
opportunity of being heard before he made the grant to the defendant
but he did not. This is because there was already before the Minister a
deed of grant in the name of the plaintiff which he had signed and
granted on 28 January 2003. Natural justice requires that the plaintiff
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be given that opportunity in order that he could object to the proposed
grant to the defendant. That failure of the Minister was also fatal to
the grant he made to the defendant on 3 December 2007.

No claim by defendant within 10 years

[28] The defendant was aware that the allotment lot 1 was being taken off him
and was being given to the plaintiff in 2002 and by deed of grant 369/53 dated 28
January 2003. He ought to have brought a claim in this Court within 10 years of 28
January 2003 if he felt that he had been improperly deprived of any right to the
allotment, but he did not. Any right he had to claim the allotment from the plaintiff
expired on 28 January 2013.

Written consent to remove name of defendant

[29] By letter dated 30 June 2014, the defendant wrote to the Minister
consenting to have his name removed from the allotment and that the plaintiff be
registered on the allotment instead. In accordance with that letter, the plaintiff was
registered on 13 February 2017 as lawful holder of lot 1. That constituted estoppel
against the defendant.

Costs

[30] It is clear that the problem in this matter has arisen because the Minister
had failed to decline the defendant's application in 2007 or to grant the plaintiff
natural justice or to confirm Tu'ivakano's consent to the allotment being given to the
defendant instead, or to bring the matter to this Court for appropriate orders to be
made. | believe that the defendants should jointly pay the plaintiff's costs.

Orders

[31] It is for the foregoing reasons that | upheld the claim of the plaintiff on 15
January 2019. Accordingly, | make the following orders:

(@  There be judgment for the plaintiff.

(b)  The Minister of Lands is directed to cancel forthwith the deed of grant
and registration of any deed of grant in the name of the defendant in
respect of lot no. 1 S/Plan 80/87 P9 Lot 1, a town allotment in
Matahau, Tongatapu.

(c)  The defendant and his family and any agent, employee or person
acting of his behalf shall forthwith vacate the said allotment.
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(d)  The defendants shall pay the costs of the plaintiff, to be taxed if not
agreed.

(e)  The plaintiff shall cause a sealed copy of this ruling to be served upon
Seno Tavo for the defendant and another sealed copy to be served
upon the Minister of Lands forthwith.
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Tavake v Taufa

Land Court
Niu, J
LA 18/2018

1 February 2019

Land law — estoppel was created that defeats the claim for eviction;
ten year time limit to bring action did not apply because plaintiff
was estopped and never had a right to bring the action for
eviction

The plaintiff’s father long held a deed for the disputed town allotment but lived on
an allotment across the road with his family, including the plaintiff. The plaintiff’s
brother once had lived on the town allotment but had long left it, leaving a house and
the town water tank on that land. The eldest daughter of the plaintiff married the
defendant and built a house near the swamp nearby but when that was destroyed by
acyclone they built a substantial house on the disputed town allotment in about 1983,
and the defendant and his family lived in it. The father died in 1990 and the deed
was transferred to the plaintiff.

In 1995 the plaintiff demanded the defendant and his sister and family vacate the
house on his town allotment; he saw a lawyer but did not take any steps to get a court
order. The sister died in 2008 and the defendant continued living there with his
children and another woman. In 2018 the plaintiff blocked access to the land with a
barb wire fence and started this action seeking eviction from his land.

HELD

1. The plaintiff had allowed the defendant to build a substantial house on the
land, and they lived there with a growing family for 33 years; the defendant
paid for the cost of building the house and he owns it.

2. The plaintiff said the defendant could have the land where the house was
built and in reliance on that the defendant gave up their vacant swampy lot
where they could have built a house; the plaintiff did not surrender any part
of the town allotment.
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3. The plaintiff allowed the construction of a substantial house and he told the
defendant’s wife they could live in it, so the plaintiff is estopped from
evicting the defendant.

Cases considered

Faleafa v Faleafa [2015] Tonga LR 306
Veikune v To’a [1981-1988] Tonga LR 138
Tafolo v Vete [1998] Tonga LR 164

Statutes considered
Land Act, s. 103 (1) — (4); s. 170

Counsel for Plaintiff Mr. S. Taione
Counsel for Defendant Mr. S. Fili

RULING
Background

[1] The plaintiff is the registered holder of the town allotment (the allotment)
involved in this case. It is situated in the village of Folaha in the estate of the Crown,
and it has an area of 3 roods 34.2 perches. It was first registered on 11 December
1920 in the name of the plaintiff’s father, Sosefo Tavake, and it was transferred to
the plaintiff as heir upon the father’s death on 21 June 1990. A deed of grant was
only issued posthumously on 19 January 2001 and transferred to the plaintiff on
same day.

[2] The father and the plaintiff did not reside upon or occupy the allotment.
They resided upon an allotment on the opposite side of the road together with the
wife and children of the plaintiff. The only occupant of the allotment in or about
1960s or 1970s was a younger brother of the plaintiff, named Laine Tavake. He no
longer lived there by the 1980s but his house was still there. It is now at the disposal
of the plaintiff.

[3] The village water tank was and is still situated on the allotment, by the road.
The road runs from west to east and the tank is some 16 metre or so from the
northwest corner of the allotment. Laine Tavake’s house is located between the water
tank and the west boundary of the allotment. The allotment was otherwise largely
bare.
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[4] The plaintiff had 7 children with his wife (who has since died) 5 of whom
are sons. The eldest daughter, Malieta, married the defendant in 1977. At first they
lived with an uncle of the defendant but they came and lived with the plaintiff and
the rest of the family on the allotment across the road from the allotment, (where the
plaintiff and his family were always living). They had their first child, Tama’a (a
witness for the defendant) born there in 1978. They then built a Tongan house on a
vacant allotment at the outskirt of the village by the swamp and they went and lived
there, as approved by the town officer.

[5] Despite the swamp and bush, the defendant and Malieta made that
allotment their home. They built a copra drier on it and operated it by purchasing
coconuts for processing and drying into copra and selling it to Government and
buying more coconuts. The defendant also did net fishing. They had settled there
when Hurricane Issac came in 1982 and destroyed their houses. They came back and
lived with the plaintiff and his family again. They decided that they needed to build
a strong and permanent house on their allotment and the defendant went to the United
States to work and get the money to build that house. They also decided that before
building the house they would level the high area to fill the swamp part of the
allotment.

[6] The defendant went to the US in 1982 and found work after about 6 months.
A big and substantial permanent dwelling house made of concrete foundation, and
concrete block footing and concrete floor and weatherboard walls and corrugated
iron roof was built. It was 36 feet long and 24 feet wide. A concrete water tank of
3,000 litres was permanently built. However, it was not built on the allotment of the
defendant and Malieta at the outskirt of the village. It was built instead upon the
allotment of Sosefo Tavake from about 1983 to about 1985 and it was occupied and
used by Malieta and the defendant and their children when it was completed. It was
so strong and permanent that it withstood Hurricane Gita in February 2018.

[7] The defendant returned in 1985, and continued living with Malieta and their
children in the house and in 1988 went to New Zealand to work to get furnishing
and appliances for their house.

[8] In 1990, Sosefo Tavake died and the whole allotment was transferred to the
plaintiff.
[9] Whilst the defendant was in New Zealand papers were said to be brought

from the Court to be signed and were signed by Malieta which the defendant was
said to have filed to divorce his wife, Malieta. The plaintiff became aware of it and
he was not happy with the defendant for doing that. Unknown to him, the divorce
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was arranged secretly between the defendant and Malieta so that the defendant could
gain residence in New Zealand and then get Malieta and the children over to live in
New Zealand.

[10] In 1994, the defendant was deported from New Zealand and he continued
living with Malieta and their family in the house.

[11] In 1995, the plaintiff, being unhappy with the defendant, demanded that the
defendant and Malieta vacate the allotment. The defendant saw a lawyer who wrote
to the plaintiff informing him that he could not evict the defendant and his family
from the allotment unless there was a court order for them to vacate.

[12] In 2008, Malieta died, and the defendant continued to occupy the house
with his children. He had planted 11 breadfruit trees, plantains, bananas, mulberry
plants and other floral trees on the part of the allotment he occupied.

[13] For some 3 years or so now, the defendant has had another woman living
with him as his partner in the house, together with the youngest unmarried child of
the defendant and Malieta.

[14] In about July 2018, the plaintiff erected a barb wire fence across the front
of the allotment which blocks the defendant from access to the road. He has to go
through neighbouring properties to get to the road.

[15] By letter dated 11 July 2018, the plaintiff caused a notice to be given by his
counsel to the defendant to vacate the allotment. The defendant refused to vacate.

[16] The plaintiff filed this claim on 7 August 2018, seeking orders to evict the
defendant and for mesne profit of $200 per month since 11 July 2018.

Matters in dispute

[17] From the pleadings, it was clear that there were factual matters as well as
legal issues in dispute. Those matters were pointed out at the commencement of this
trial as follows:

(@  Did the plaintiff approve that the defendant and Malieta were to
occupy the allotment only temporarily?

(b)  Whose money was used to build the house?

()  Who was to be the owner of the house?

(d)  Who is the owner of the house?
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(e)  Did the defendant send any money from the U.S. and was it used for
building the house?

(f)  Was the house intended to be built on the allotment at outskirt of the
village?

(9) Isthat allotment at outskirt of the village now lost?

(h)  Did the plaintiff surrender the part of the allotment on which the house
is built to the defendant?

(i) Does estoppel apply against the plaintiff?

That was so that counsel would deal with them when they were calling evidence or
examining the witnesses. | shall now deal with them in respect of the evidence given
at the trial.

Did the plaintiff approve occupation to be only temporary?

[18] The plaintiff claims in paragraphs 6, 7 and 8 of his statement of claim that
Malieta (his daughter) had asked him to allow her to build “a shelter” on the
allotment for her and her children to live in. A shelter is only a temporary
accommodation. He also claims that Malieta had asked him if she could put up a
temporary house until her husband returned from the U. S. and then they would move
out and build elsewhere, and he accordingly gave permission to Malieta. In his
evidence, he stated that Malieta had asked him for permission to build and occupy
the allotment temporarily and he showed and pointed out to her where she was to
build the house.

[19] Malieta has since died in 2008, but the plaintiff gave evidence that he
himself was very much involved in the construction of the house, from the beginning
to the end of the construction. And the evidence, that is, of plaintiff witness, Fatai
Tavake, son of the plaintiff, who was also involved in the construction of the house,
is that the house is a substantial house 36 feet long and 32 feet wide with concrete
foundation and floor and weatherboard walls and corrugated iron roof. It has 3
bedrooms, lounge and Kitchen, and the walls and ceilings were lined with
hardboards. Photographs of the house were produced in evidence. They confirm the
evidence of Fatai, and they show that the concrete floor is supported by some 4 layers
of concrete blocks above ground level. They show that the house, except for the roof
irons which appear to be in need of paint, the weatherboard walls and rest of the
house are still in good condition. That is after some 33 years since its completion in
1985.

[20] I must accept from that evidence that the construction undertaken was for
the purpose of permanent occupation of that part of the allotment with that house. It
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was not for any temporary occupation in order that it may be removed to be
permanently built elsewhere. | therefore do not believe the evidence of the plaintiff
that he had permitted Malieta to build only “a shelter”, a temporary house, or to
occupy the allotment only temporarily. | believe that the plaintiff had permitted
Malieta and the defendant to build their house on the allotment for permanent
residence thereon by them.

Whose money was used to build the house?

[21] The plaintiff claims that other than some $400 or so which Malieta gave
him for the construction of the house, all the expenses for the house and for the
builder were borne by himself alone. In his evidence, he stated that he had asked a
man named Sefo of Holonga for the gravel fill for the floor and that he had a man
named Ika to build the house, both for free. He also said that he had asked a woman
for the coconut trees to be cut from her land for free and which were cut and taken
and milled into timber at the saw mill at Fualu also for free. As for the weatherboards
for the walls, he stated that the timber was worth $800 but he only paid $300 because
the man there, Haueti, who has now died, helped him. As for the roof, he said that
he bought the corrugated irons with money he had from the packing of his banana
crops. He said that he had up to 100 cartons of bananas in a packing. As for the
concrete water tank, he said that he had asked Maile and Sione Lino to build it and
they built if for free.

[22] Fatai Tavake, son of the plaintiff, was asked whether he knew who had
provided the money for the construction of the house, and he said that he just did not
know how the material and labour for the house was paid for. But when | asked about
his father’s banana crops at the time, he stated that his father (the plaintiff) did not
have any banana crops at all. Neither counsel asked any question to clarify that point
at all. As I saw it then, it appeared to us all that what the plaintiff had stated about
having up to 100 cartons of bananas in each packing was not true at all because of
that evidence of his son.

[23] Mr. Fili for the defendant submitted that because of the son’s evidence, the
plaintiff was shown to be lying to the Court when he had stated that he had packed
up to 100 cartons of bananas in each packing. Mr. Taione, in response to that point,
submitted that the plaintiff never said that he had a banana plantation; he submitted
that what the plaintiff had said was he packed boxes of bananas up to a hundred
boxes. In other words, Mr. Taione was submitting that the plaintiff was saying he
was packing bananas as a labourer not as owner of the bananas.
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[24] I have to say that what the plaintiff said in Tongan was “na’aku fa’o siaine”
(I packed bananas), and that term was the term used by banana farmers who owned
banana plantations. If a person was packing bananas belonging to another person, he
would only be a daily paid labourer, and he would have said “na’a ku fa’o siaine
totongi” (packed bananas for pay). The plaintiff did not say that he was packing
bananas for pay. He said that he was packing bananas up to a 100 boxes. | believe
that he knew the difference. If he had said he was only packing bananas for pay, |
would not believe he had the money to buy the roofing irons. I believe he said what
he said to make me believe that he had the money to buy the roofing irons, but which
money he did not have. He therefore could not have bought the roofing irons.

[25] The plaintiff denied in his evidence that the defendant had sent any money
from the U.S. to help with the construction, other than the sum of $400 or so he said
Malieta had given him.

[26] Against the plaintiff’s evidence is the evidence of the defendant himself.
He stated that he had remitted to his wife Malieta a sum of $4,400 in 1983 for
leveling of the land and filling of the swamp at the allotment at the outskirt of the
village as he had decided with Malieta they would do before building their house on
it. He said that Malieta rang and told him that the house was being built on the
plaintiff’s allotment instead and that the foundation, footing and floor had already
been done with the money sent and needed the money for the walls. He stated that
he was concerned as to the change to build on the allotment, and Malieta told him
that the plaintiff himself and his son, who was his heir, both agreed that that part of
the allotment be theirs. He was then happy and he sent $3,400 for the weatherboards
and timber for the walls. The third sum he sent was $3,000 for the roofing irons. He
also sent $500 for the sliding door. He said that he had also paid for the construction
of the concrete water tank by a man named Maile, whilst he was still in the U.S. and
that the size of the tank was about 3000 litres. He estimated that he has spent in
excess of $10,000 to build the house, and its value today is about $40,000. He said
that he had sent $600 to pay for costs of cutting and milling of the coconut trees for
the house. He said he had also sent in the beginning $500 for the purchase of a pig
to kill for food for the commencement of construction, that is when the footing was
to be done.

[27] In support of that evidence, the defendant’s eldest daughter, Tama’a, gave
evidence. She is now 40 years old but she can recall when she and her parents were
still living in their Tongan house on the swampy allotment at the outskirt of the
village, and that they had a well there, and then they shifted from there and lived
with her grandparents at their place across from the allotment. She recalled that her
father left and went to the U.S. and that she and her mother, Malieta, would walk to
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Sione Lopeti’s house in Longoteme on Sundays for her mother to talk to her father
on their telephone. She recalled that she heard her mother talk to her father on the
telephone to send money for building their house. She said that they did that walk to
Longoteme many times. She also recalled that she went with her mother to the bank,
the Bank of Tonga, where her mother drew money she said had been sent by her
father, and that they went from there to the Jones Store and purchased material
including timber for the house.

[28] Considering the evidence of the plaintiff and of his son and of the defendant
and his daughter, | prefer and | believe and accept the evidence of the defendant and
of his daughter. I find them credible and more reasonable. | cannot believe, and | do
not believe that the house as shown in the photographs was built for free with the
roof being paid from the banana packing wages of the plaintiff or with timber worth
$800 being purchased for only with $300.

[29] Accordingly, | find on the evidence, that the house was built with money
provided by the defendant.

Who was to be owner of the house?

[30] In the plaintiff’s claim, he does not claim ownership of the house and in his
evidence he never said that the house was his, although he stated that he built all of
it at his own expense except for $400 given to him by his daughter, Malieta. He even
stated in his evidence that when Malieta asked him for a piece of land from the
allotment to build on, he told her, “OK, but when Semisi will return, you two take
your house and go”. I asked him whether he told them, after the defendant returned
from the U.S., to take their house and move out, and he said that when the defendant
came from the U.S., he did not move their house like he had told Malieta because
the defendant ran off to New Zealand. From Semisi’s (defendant’s) evidence, which
| prefer, he stayed in Tonga in the house with his wife and family for some 3 years
before he left to New Zealand to get furnitures and appliances for the house. He did
not run off soon after he returned from the U.S. like the plaintiff said he did.

[31] I prefer the evidence of the plaintiff’s son, Fatai, when he was asked in
cross-examination by Mr. Fili as to whose house it was that they had built. He replied
that the house they built was the house of the defendant and his wife, Malieta.

[32] Accordingly, I find that the house was for and it was and still is the house
of the defendant and his wife (now deceased) Malieta. That answers the next
question or issue as well: who is the owner of the house?
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Did the defendant send any money for building the house?

[33] The answer to that question has already been given in paragraph 29 above.
The answer is yes. The defendant provided all the money for the house.

Was the house intended to be built at the outskirt of the village?

[34] In his defence, the defendant says that he and his wife had intended to build
their strong and permanent house on the allotment at the outskirt of the village
because that allotment was vacant and had been given by the town officer to them to
make their own. He gave evidence of that in his evidence. He said that he and his
wife had decided that he would go to Hawaii to work and send the money for the
wife to use to fill and level the allotment as it was swampy before they would build
on it. He said that that was what was to be done with the first remittance he made,
$4,400. He was therefore surprised and concerned, when his wife telephoned and
told him that they were building on the allotment of the plaintiff instead. The
defendant said that he only accepted the change and agreed to build upon the
plaintiff’s allotment because of the assurance that the plaintiff and his eldest son and
heir gave them that they could have the part of the allotment where their house would
be built as theirs.

[35] He stated that when he arrived back from the U.S., he was met at the airport
by the plaintiff and when they drove into the allotment at Folaha where their newly
completed house was, the plaintiff said to him. “Semisi, the construction was to be
carried out on your piece of land by the bush, but because it is not safe there for the
girls, we built it here instead so that you will have this piece as yours”. In reply, he
said to him, “Thank you for your kindness”.

[36] I accept that evidence of the defendant, which was denied by the plaintiff
and | do not accept his denial. | believe that had the plaintiff not said to Malieta that
she and the defendant could have the piece of the allotment as theirs, Malieta and
the defendant would not have spent their money building their house on it, on a
permanent basis as they did.

Is the allotment at the outskirt now lost?

[37] The evidence on this point is conflicting. On the one hand, Fatai, son of the
plaintiff, said that he had recently seen the piece of land where the defendant and
Malieta had occupied at the outskirt of the village and found that it is still swampy
and not occupied by anyone. On the other hand, Tama’a, daughter of the defendant,
said that the piece was now occupied by one Toni Semisi who is from Niua and who
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is not related to them. She stated that the piece is now lost because her father and
mother gave it up because of the offer of the piece of the allotment in question which
the plaintiff had given to them. I prefer and I believe the evidence of Tama’a because
she was specific about the person who she says has it now. | accept that that
allotment is now lost.

Did the plaintiff surrender this part of the allotment to the defendant?

[38] No evidence was given of any Cabinet decision under S.54 of Land Act
approving any surrender by the plaintiff of any part of this allotment to or in favour
of the defendant or of anyone else. | therefore find that the plaintiff did not surrender
this part of the allotment to the defendant.

Does estoppel apply against the plaintiff?

[39] Mr. Taione for the plaintiff has submitted that estoppel does not apply to
protect the defendant from being evicted by the plaintiff because the defendant only
had a licence to be on the land whilst he was the husband of Malieta and whilst
Malieta was still alive. He submits that this is because the arrangement for the
occupation of the land was made only between the plaintiff and his daughter whilst
the defendant was in the U.S. He says that the defendant was never part of the
agreement. He submits that because the defendant went and divorced Malieta, and
because Malieta has died, the licence he had therefore ceased and he must vacate the
allotment. He submitted that the principle of estoppel cannot apply in this present
situation.

[40] Mr. Fili for the defendant on the other hand has submitted that estoppel
applies in the present case against the plaintiff to stop him from evicting the
defendant. He refers to the case of Faleafa v Faleafa [2015] Tonga LR 306, a case
which is not dissimilar to the present case.

[41] In that case, the town allotment belonged to and was registered in Sione but
part of it was occupied by Viliami and his wife Poli in a little shelter they had under
a tree. Viliami wanted to build a good house for themselves but Sione objected. The
head of the extended family (‘Ulumotu’a) told Viliami to come with him and he
would give him land to build on as his. Before that was done, Sione told Viliami he
could go ahead and build on the part of his allotment and that he could have that part
as his. Viliami and Poli accepted and Sione signed his consent to mortgage his town
allotment to secure Viliami and Poli’s loan to build their house. The loan was granted
and the house was strongly and permanently built and the loan was repaid and the
mortgage discharged. Eighteen years later, relationship between Sione and Viliami
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soured and Sione sought eviction orders to evict Viliami and Poli from the allotment.
Viliami counterclaimed that the part of the allotment they occupied be ordered to be
registered in his name.

[42] Paulsen LCJ, in deciding the case, referred to Veikune v To’a [1981-1988]
Tonga LR 138 where Martin CJ held that a registered owner of land was estopped
from evicting a person in possession because he had been promised that he could
stay on the land, had spent considerable sum of money building and enlarging his
house and as a result made no effort to find land elsewhere. He stated that there were
obvious similarities between that case and the case before him. I have to say that
there are obvious similarities between those two cases and the present case as well.
He stated other cases where the Courts have refused claims by a registered owner
for possession of land on equitable principles include Alofi v Fine [1998] Tonga LR
24, Ongolea v Finau [2003] Tonga LR 147, Fakatava v Koloamatangi & Fakatava
[1974] Tonga LR 15, Vai v Uliafu [1989] Tonga LR56. He also referred to the Court
of Appeal decision in Tafolo v Vete [1998] Tonga LR 164, and then stated:

“[18]  Applying these principles to the present case, an equity has clearly
arisen preventing Sione from evicting Viliami and Poli from the land. Sione
invited Viliami and Poli to live on his land from at least 1981. In 1994,
Sione represented that the land was Viliami’s land and told him to build his
house. Viliami relied upon that representation and raised a loan, built his
house gave up other land offered by the ‘Ulumotu’a. Viliami and Poli have
now lived undisturbed on the land for 34 years and raised their family there.
It would be unconscionable for them to be now evicted from the land.

[19] In my view the equity that has arisen can only be satisfied by the
making of an order that Sione is estopped from disturbing Viliami and
Poli’s occupation of the land for so long as they wish that it remain their
home and I so order.”

[43] The present case falls squarely within the decision of the Lord Chief Justice
in that case. The defendant and Malieta had wanted to build their house on the vacant
allotment at the outskirt, but the plaintiff persuaded them to build their house on his
town allotment instead by promising them that the part on which they would build
would be theirs. They then went ahead and built a substantial and permanent
dwelling house upon it and then occupied it for some 33 years. And because of that
representation by the plaintiff, they gave up the vacant allotment at the outskirt,
which I have accepted is now lost to one, Toni Semisi.



[E]

]

[2019] Tonga LR Tavake v Taufa 225

[44] I hold that the plaintiff is estopped from evicting the defendant from the
allotment.

Claim for mesne profit

[45] The claim of the plaintiff for mesne profit from the time the defendant was
notified to vacate the allotment up to now cannot be sustained. This is because the
occupation by the defendant of the allotment of the plaintiff was not and is not
unlawful because the plaintiff is estopped from denying that he had promised that
that part of the allotment they built and lived on would be theirs. That is what
estoppel does. S.103 (1), (2), (3) and (4) are all instances of estoppel. | quote (3)
which provides as follows:

“(3) If a person, whatever, his real meaning maybe, so conducts
himself that a reasonable man would take his conduct to mean a certain
representation of facts, and that it was a true representation and that the
latter was intended to act upon it in a particular way, and he with such belief
does act in that way to his damage, the first is estopped from denying that
the facts were as represented.”

[46] The defendant and Malieta would not have given up the vacant allotment
at the outskirt and they would not have built upon the allotment of the plaintiff had
the plaintiff not represented to them that they could build permanently on and have
that part of the allotment as theirs. And because they have gone and build
permanently upon and have occupied that part as theirs, the plaintiff is estopped from
denying that they could have it as theirs. He therefore cannot claim that they are
occupying it unlawfully and that in consequence of such unlawful occupation, they
are liable for mesne profit as damages for such unlawful occupation, because he is
estopped from denying that they are occupying it lawfully.

[47] Accordingly, the claim for mesne profit is misconceived as well.

Time bar
[48] At the end of the evidence, | indicated to counsel that in the evidence, the
plaintiff had sought to evict the defendant back in 1994 but took no action to evict
the defendant. Was the claim of the plaintiff to evict the defendant, which he only
filed in 2018, barred under S.170 of the Land Act?

[49] Mr. Fili submitted that it was because he ought to have brought this claim
within 10 years of 1994 after the defendant’s lawyer wrote that the defendant would
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not vacate unless the Court ordered him to. The cause of action accrued to the
plaintiff then and it expired in 2004.

[50] Mr. Taione submitted that the issue of time bar was not pleaded by the
defendant in his defence and it should have been pleaded because the reference by
the defendant in his evidence to seeing Mr. Tu’utafaiva and serving a letter of his
upon the plaintiff was prejudicial because the plaintiff had already closed his case.

[51] I have to say that that is not quite correct. When the plaintiff was cross-
examining the plaintiff, Mr. Fili put it to him that there was a letter from Mr.
Tu’utafaiva given to him in the 1990s because he was trying to evict the defendant
and the plaintiff replied that there was.

[52] S.170 provides that no person shall bring in the Court any action but within
10 years after the time at which the right to bring such action shall have first accrued
to the person bring the same (unless it accrued first to some other person through
whom he claims, in which case the action must be brought within 10 years after the
time it accrued to that person).

[53] That provision is mandatory. It provides that no claim shall be brought after
10 years have expired. If the Court becomes aware that that is the case the Court is
obliged to uphold the provision, even if it is not pleaded in defence.

[54] However, the provision provides that there be a “right” accruing to the
person bringing the action to bring the action. In the present case, | have already held
that the plaintiff does not have any right to evict the defendant because he is lawfully
estopped from bringing a claim for it by the principle of estoppel. He therefore did
not have the right to bring the action in 1994 even if he wanted to because he would
be similarly estopped from bringing it then.

The fence

[55] The erection of the barb wire fence by the plaintiff, I find, is an unlawful
and improper attempt by the plaintiff to force the defendant to vacate the allotment.

Prayer by defendant to have land granted to his son

[56] The defendant has prayed in his prayers in his statement of defence that
the Court orders that the part of the allotment occupied by him be granted and
registered in his son’s name, Filipe Taufa, no doubt because he is a grandson of the
plaintiff, albeit, son of his daughter, Malieta.
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[57] That cannot be so ordered by this Court because the plaintiff has not
lawfully surrendered it under s.52 of the Land Act and the son has not applied for it
as provided by s.43 and the Minister of Lands has not granted it to him under s.19
(2) of the Act.

Orders
[58] Accordingly, for the foregoing reasons, | make the following orders:

The claim of the plaintiff for eviction order is dismissed.

The claim of the plaintiff for mesne profit as damages is dismissed.

The prayer of the defendant to have the land registered in Filipe Taufa’s name
is declined.

The plaintiff is ordered to remove the barb wire fence he has erected at the
front of the allotment where the defendant resides forthwith.

The plaintiff shall pay the costs of the defendant in these proceedings, to be
taxed if not agreed.
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R. v Fa’otusia

Supreme Court, Nuku’alofa
Niu, J
AM 13/2019

18 September 2019

Magistrate’s Court — requirement to notify parties before making an
ex parte order, — email sufficient in urgent case

Practice and Procedure — Appeal not available merely against
procedure of Magistrate; - requirement to notify parties before
making an ex parte order, — email sufficient in urgent case

Criminal Procedure - bail conditions are to be set by the Magistrate,
and the Supreme Court has no jurisdiction to change those
conditions except by an appeal

This is an appeal against the decision of a Magistrate to suspend a restraining Order
on the respondent (Minister of Justice) to allow him to travel overseas briefly. The
Magistrate had tried twice by telephone to get the views of Crown Law but then
proceeded to make the relaxation order ex parte that was required urgently.

The Crown appealed against the manner in which the Magistrate dealt with the
matter ex parte, but agreed that the Order was correct. The appeal was dismissed.

Held

1. There was no proper basis for an appeal merely against the way the matter
was dealt with by the Magistrate; Bail conditions are to be set by the
Magistrate, and the Supreme Court has no jurisdiction to change those
conditions except by an appeal.

2. There is a general principle that the opposing side should be given notice
of an application, but that (if it applied at all) was satisfied by the Magistrate
sending a Memo and trying by telephone Crown Law to obtain its views.
The general 48 hours for such notice can be shortened by the circumstances.

Statutes considered

Bail Act, s. 6
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Counsel for appellant Mr. T. ‘Aho.
Counsel for respondent Mr. S. Fonua.
RULING
Background
[1] The respondent is the Minister of Justice. In February this year, he was

charged with two criminal offences, namely,

(@  using threatening language towards a Government officer, and
(b)  attempting to interfere with the course of justice.

[2] He was granted bail by the Magistrates Court on his own recognizance of
$1,000 on condition:

(@  hewas not to leave Tonga without leave of the Court,

(b)  he was not to leave Tongatapu without leave of the Court,
(© he was not to commit any offence, and

(d)  he would surrender his passport to the Court.

[3] On 29 May 2019, the Chief Executive Officer (CEO) of the Ministry of
Justice wrote to the Chief Magistrate of the Magistrate’s Court and asked for the
leave of the Court for the respondent to travel to Vanuatu the following day, 30 May
2019, for work purposes, and to return on 1 June 2019.

[4] On the same day, 29 May 2019, the Senior Magistrate of the Magistrate’s
Court, without consulting the police or the Crown Law, made an order that -

“1. The Restraining Order against the Defendant prohibiting him from
leaving the Country is now lifted. The Accused may be allowed to travel
overseas.

2. That his Passport is released to him.”
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thereby removing conditions (a) and (d) in paragraph [2] above. It would appear that
that order was not issued because another order was issued by the Senior Magistrate
on the same day, in the Tongan language, as follows (as translated):

“1. The accused be allowed to travel overseas.
2. The accused to report to the Court on the 19 June 2019.”

[5] On 20 June 2019, a Magistrates Court clerk (Mina Pule) brought a letter
from the CEO of the Ministry to the Chief Magistrate dated 19 June 2019 requesting
the leave of the Court for the respondent to travel to New Zealand on Friday 21 June
2019 and returning on 24 June 2019. The Chief Magistrate was in Court at Fasi and
because of the urgency, the letter was given to Magistrate Kaufusi. Magistrate
Kaufusi directed that the letter be scanned by email to Crown Law and request that
someone from there come to chambers and clerk Satini Laulotu did that.

[6] At about 12:15pm, the Chief Magistrate arrived back from Court and the
clerk Satini Laulotu (Palanite) informed him of the letter. The Chief Magistrate
directed and the letter was returned from Magistrate Kaufusi to him. Satini Laulotu
informed the Chief Magistrate that she had telephoned Crown Law twice for
someone to come but still no one came. The clerk Mina Pule also told the Chief
Magistrate that when she was given the letter to bring to him, she was told that the
Court order was needed to be submitted together with the visa application of the
respondent to the New Zealand office before it would close at 1:00pm that day, 20
June 2019.

[7] Chief Magistrate Lokotui thereupon issued the required order and the
application was lodged and the visa was issued by the New Zealand office and the
respondent left to New Zealand on 21 June 2019 and returned on 24 June 2019.

[8] The copy of the letter of the CEO of 19 June 2019 was left in the inward
tray of the Attorney General when Crown Law received it on 20 June 2019. She
subsequently directed that counsel (Mr. ‘Aho) attend to it. Counsel was away from
his office at the time. He did not receive the instruction until after the order had been
issued by the Chief Magistrate. Upon being informed of the Court’s decision, he was
instructed to and he filed this appeal on the same day.

[9] Subsequent to that decision of the Senior Magistrate, and after the Crown
had lodged its appeal to this Court in respect of that decision on the same day, the
respondent applied to this Court for variation of the conditions of his bail, namely,
that his passport be retained by him, that he did not require the leave of the Court to
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travel overseas and that his name be removed from the no-fly list. By consent of the
Crown and the respondent, the Lord Chief Justice of this Court ordered that those
variations be forthwith effected on 19 July 2019.

[10] The notice of appeal of the Crown prays for two orders:

€)] A declaration that the Learned Magistrate erred in law when he
granted the respondent a variation of bail on an ex parte basis, and

(b) that the Supreme Court will now determine the bail conditions of
the respondent and any further application to vary his bail, pursuant to
section 5(3) of the Supreme Court Act.

Submissions of the Crown in support of appeal

[11] Mr. ‘Aho for the appellant filed submissions in support of the appeal and
also an affidavit by the Crown Law clerk, who had received the copy of the CEO’s
letter of 19 June 2019, describing in detail why Crown Law was unable to have
someone attend on its behalf for hearing of the respondent’s request.

[12] He refers to S.6 (1) of the Bail Act. That section provides as follows:

“6. Conditions of bail may be imposed or varied.

Where a Court or a police officer has granted bail, a Court, or a higher
Court on appeal, may on application —

by or on behalf of the person to whom bail was granted; or
by the prosecutor or a police officer,

vary the conditions of bail or impose conditions in respect of bail which has
been granted unconditionally.”

[13] He submits that that provision requires that an application be made to the
Court and that such application state the order requested and attach an affidavit of
the facts relied upon for the order sought and that a copy of such application be
served upon the opposing party to the application. He says that the request made by
the CEO accordingly did not comply with S.6.
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[14] He submits that the application of the respondent completely disregarded
the requirement of section 6 because it was not by way of an application, it was not
supported by a sworn affidavit and it was not served upon the Crown who was a
necessary party to the matter. He also says that the CEO was not properly
representing the respondent because she was not a legal counsel or that she had
represented him in any proceeding in Court.

[15] Section 6 deals with the imposition of conditions on a bail granted to an
accused person and with the removal or variation of a condition imposed on a bail.
The application made by the respondent described in paragraph 10 above (for the
removal of the condition that he must not leave Tonga without the leave of the Court
and that his passport be held by the Court) was the application envisaged by S.6.
That application was in the proper form, made by legal counsel, setting out the
grounds of the application and the order sought. It was supported by sworn evidence
by way of affidavit, and it was filed in Court and served upon the Crown. The Crown
consented to the order sought and the Court, this Court, duly granted the order
removing those conditions of bail of the respondent.

[16] In the present case, there was no application for removal or variation of the
condition of bail of the respondent at all. The condition of the bail was to be left as
it was. The request made on behalf of the respondent was that the leave of the Court,
which was required by the condition of the bail already granted, be given by the
Court. It was never an application to remove or to vary that condition of the bail. It
in fact was a confirmation that that condition of the bail be maintained, and that the
leave of the Court be given, as was required by that condition.

[17] There is no procedure described or indicated in the Bail Act or in any Act
as to how the leave of the Court is to be sought as required by a condition of bail
granted. All that is prescribed by the wording of the condition of the respondent’s
bail is that he must have the approval of the Court to travel overseas. And in
exercising that discretion, the Court is only required to exercise it reasonably as the
circumstances require.

[18] In this case, the Court thought it fit to see if the Crown had any objection
to the request of the respondent and it did seek that view by scanning and emailing
a copy of the letter of request on behalf of the respondent to the Crown Law Office.
That copy was placed in the inward tray of the Attorney General. When she saw the
letter, the Attorney General would have seen the urgency of the matter. It is clear
that she saw no reason to oppose the request. Otherwise she would have responded
right away to the Court and inform it of her view. She instead instructed that Mr.
‘Aho attend to it without giving him any view she had of the matter. Mr. ‘Aho, when
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he finally became aware, saw no reason to oppose the request either. The Court,
having taken the necessary step to obtain the view of the Crown, by telephoning the
Crown Law twice for a counsel to attend and give such view but no such counsel
attended, decided the matter as it saw fit in the circumstances of urgency that
prevailed and granted the approval sought.

[19] When Mr. ‘Aho filed the Crown’s notice of appeal that same day, he did
not state in it any reason why the approval of the Court should not have been given,
for example, that it had information that the respondent was not intending to return
to Tonga if he was allowed to leave, or that he had committed another offence, or
any such reason that approval should not have been given for him to travel overseas.
That confirmed to the Court that it should not cancel the approval already given, and
it allowed the respondent to travel as it had approved. It had made the right decision
to let the respondent travel.

[20] Mr. ‘Aho further argues that the principle of giving the opposing side an
opportunity to be heard, the principle of audi alteram partem, was breached by the
Senior Magistrate when he granted the approval for the respondent to travel overseas
without the Crown having been afforded an opportunity of being heard. He referred
to the Supreme Court Practice Direction which requires that the opposing side be
notified at least 48 hours before the hearing of an application of a party is heard.

[21] That principle was sufficiently complied with, in my view, when the Court
sought by telephone, twice, that a representative from the Crown Law come over
and be heard, in the circumstances of urgency of the matter. And the 48 hour rule in
the Supreme Court may in appropriate circumstances be varied in accordance with
the justice of the case. It is not a hard and fast rule because it could work and result
in injustice if strictly followed.

[22] It is clear from the letter of the CEO, copy of which was scanned to and
received by the Attorney General, that the matter was urgent, that approval be given
by the Court, if it was to be given, that day, because the overseas trip was the
following day, Friday 21% (not 20" as stated in the letter). To me that is sufficient
compliance with the principle of audi alteram partem. If the Attorney General had
wanted to oppose the request she could have immediately contacted the Court and
conveyed her objection and reason for so doing, or if she wanted more time, to ask
for more time to respond. But she did not. She did not see any need to convey any
such wish to the Court. | am therefore satisfied that there was no breach of the
principle in this instance.
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[23] That is confirmed by the statement made by Mr. ‘Aho in paragraph 4 of his
synopsis of submissions. He says: “At the outset, the Appellant has no objection to
the application made by the Respondent on 19 June 2019 to vary bail to allow him
to travel, subject to conditions made by the Court.” He confirmed that verbally
during the hearing. He said, “This appeal is only in respect of the procedure taken in
the Magistrate Court and not with regard to the actual decision itself”. Later on in
his oral submissions, he said that the breach by the Senior Magistrate of the
procedural requirements as he had referred to, namely, S.6 and of audi alteram
partem principle, was substantial, and was therefore the basis for this Court to
declare that the learned Magistrate had erred in law and to order that any bail
condition variation in respect of the respondent be made only by this Court as prayed
for in the notice of appeal.

[24] Mr. Fonua for the respondent referred to S.81 of the Magistrates Court Act
which provides as follows:

“S.81.  No decision of a Magistrate shall be reversed or varied for any
defect in form therein or in any of the proceedings before the Magistrate
but every appeal shall be decided on its merits only.”

He says that the right to appeal against a decision of a Magistrate is a right to
challenge the order made by the Magistrate. That is supported by section 74(1) which
provides as follows:

“74(1). In every civil case and in every criminal case triable summarily
any party shall have a right of appeal to the Supreme Court from the
Jjudgement, sentence or order of a Magistrate.”

[25] In the present case, it is in respect of the order of the Chief Magistrate giving
the respondent leave and approval to travel overseas. If, as Mr. ‘Aho says, the Crown
is not appealing against that order but only in respect of the procedure used by the
Magistrate, then the appeal is not an appealable matter. Mr. Fonua argued that the
appeal must be on the merit or non-merit of the order granting the respondent
approval to travel overseas, and that as the Crown was not appealing that the order
granting approval should not have been made, the appeal was misconceived.

[26] | agree. If an appellant agrees with the order made by the lower court but
disagrees with the procedure taken by the lower court, S.81 expressly, provides that
the order made cannot be reversed or varied simply because the procedure taken was
wrong.
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Orders sought

[27] In this appeal, the Crown seeks an order of declaration that the Senior
Magistrate erred in law in that he granted a variation of bail on an ex parte basis. As
I have stated, the request of the respondent was not to vary his condition of bail. It
was in fact a confirmation of his condition of bail that he must have the leave of the
Court before he could travel overseas because he was only requesting the leave of
the Court to travel to New Zealand. He was not asking to cancel that condition of his
bail. He was therefore not making an application under S.6 of the Bail Act and the
Senior Magistrate had therefore made no error in law in granting the leave to the
respondent to travel overseas.

[28] The Crown also seeks an order in this appeal that this Court (the Supreme
Court) now determine the bail conditions of the respondent, and also any further
application to vary his bail. It seeks to rely on the provisions of S.5 of the Supreme
Court Act as the basis for such order. That provision provides that the Supreme Court
shall have the power to exercise all the powers of the Magistrate’s Court. However,
that provision does not mean that the Supreme Court can thereby oust the
Magistrate’s Court of its jurisdiction duly granted to it by law. Section 4 of the
Supreme Court Act provides that the Supreme Court shall (also) have jurisdiction in
any other matter not specifically allotted to any other tribunal.

[29] Section 6 of the Bail Act, as quoted above, specifically allotted the
consideration of bail and of the conditions of bail to the Magistrate’s Court or a
police officer (except in respect of a person charged with murder or treason) unless
it is appealed to the Supreme Court. Accordingly, the Supreme Court has no
jurisdiction to consider the bail or the conditions of the bail, of the respondent, unless
it is on appeal from the Magistrate’s Court. It would therefore be wrong for this
Court to make the order sought by the Crown in this appeal.

[30] It is true that, after this appeal was filed, this Court (the Supreme Court) has
ordered that the condition of the bail of the respondent (which required that he must
not leave the country without the leave of the Court) be removed, but that was done
by this Court upon the consent of both the Crown and the respondent. And even then,
that cannot be said, let alone held, to be a precedent to give this Court such
jurisdiction, because the parties cannot by consent grant to a Court a jurisdiction it
does not have: Rex v Tau’alupe [2012] Tonga LR 141. 144 (Court of Appeal).

Conclusion
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[31] I therefore find that the appeal is misconceived and is without merit. | order
that it be dismissed with costs to the respondent to be taxed if not agreed.
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Attorney General v Lavulavu

Supreme Court, Nuku’alofa
Paulsen, Lord Chief Justice
AM 11/2019

9 July 2019

Criminal law — private prosecutions - power of Attorney General to
intervene in any criminal matter, including private prosecutions

Constitution — role of Attorney General - power of Attorney General
to intervene in any criminal matter, including private
prosecutions

The issue in this appeal is whether the Attorney General has the power under cl. 31A
(1) of the Constitution to intervene in, and terminate, private prosecutions.

During criminal proceedings against him, the defendant sought judicial reviews and
also started private prosecutions. The AG sought to terminate the private
prosecutions on the grounds that there was insufficient evidence to support the
prosecutions, there was no public interest in the pursuit of the prosecutions, the
prosecutions were an abuse of the Court's processes, and the interests of justice
required them to be terminated.

The Magistrate refused the intervention by the AG and this case was an appeal
against that decision.

HELD

The position in Tonga is that under cl. 31A of the Constitution the Attorney General's
powers include the right, in exercise of her discretion, to intervene in, stay or
discontinue private prosecutions and that such power may be exercised without the
consent of the private prosecutor.

Cases considered

Pohiva v Tu’ivakano ors [2014] Tonga LR 9
Tu’ipulotu v Kingdom of Tonga [1997] Tonga LR 258
Pedras v Prime Minister [2014] Tonga LR 217

Statutes considered
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Constitution, cl.31A

Bail Act, s. 6

Magistrates Court Act, ss 74, 81
Criminal Offences Act ss 196, 197

Counsel for the appellant Attorney General (Mrs. L. Faloumoetui SC)
Counsel for the respondent Mr. ‘E. Lavulavu in person
Counsel for the accused No appearances
JUDGMENT
The issue
[1] The issue in this appeal is whether the Attorney General has the power

under cl. 31A (1) of the Constitution to intervene in, and terminate, private
prosecutions.

The facts

[2] Mr. Lavulavu and his wife are facing criminal charges in the Supreme
Court. The charges, alleging that they obtained money by false pretences and
knowingly dealt in forged documents, arise out of their involvement in the affairs of
an educational institutional called ‘Unuaki-‘o-Tonga Royal Institute.

[3] The charges against Mr. and Mrs. Lavulavu were laid following a special
audit conducted by the first three accused under the authority of the fourth accused.
The fourth accused is the Auditor General of Tonga.

[4] Mr. Lavulavu has responded to the criminal charges by commencing civil
proceedings for judicial review of aspects of the special audit. He has also
commenced private prosecutions against the first three accused, alleging theft of
work documents (contrary to ss. 143 and 145 of the Criminal Offences Act) and
against the fourth defendant, alleging that he received the said documents (contrary
to s. 148 of the Criminal Offences Act).

[5] When the private prosecutions came before the Magistrate’s Court for
committal under Part III of the Magistrate’s Court Act, the then Acting Attorney
General applied to intervene and take over the prosecutions and to terminate them.
The Acting Attorney General relied upon cl. 31A (1)(b) of the Constitution which,
he argued, gave him the authority on behalf of the Crown to manage all criminal
prosecutions in the Kingdom.
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[6] In seeking to terminate the private prosecutions, the Acting Attorney
General provided detailed reasons. These included that there was insufficient
evidence to support the prosecutions, there was no public interest in the pursuit of
the prosecutions, the prosecutions were an abuse of the Court’s processes and, the
interests of justice required them to be terminated.

[71 Mr. Lavulavu opposed the Acting Attorney General’s applications.

[8] On 9 April 2019, Principal Magistrate Mafi refused the Acting Attorney
General’s applications. He ruled that the Acting Attorney General has no right to
intervene to conduct the prosecutions without Mr Lavulavu’s consent. He did not
consider the merits of the Acting Attorney General’s reasons for wanting to
terminate the prosecutions. However, he stayed the prosecutions until after Mr
Lavulavu’s trial in the Supreme Court.

[9] The Acting Attorney General appealed from the Principal Magistrate’s
ruling. The recently appointed Attorney General, Mrs. Folaumoetui, appeared at the
hearing of the appeal.

[10] Mr. Lavulavu has filed a cross-appeal. He seeks the lifting of the stay, so
that he may pursue the private prosecutions.

The Office and the statutory provisions

[11] The Office of the Attorney General was first established in Tonga in 1988
by decision of His Majesty in Council (PC Decision 278 of 27/11/1987). Prior to
1988, His Majesty and the Government obtained legal advice from the Crown
Solicitor. Upon the appointment of the first Attorney General, a Crown Law Office
was established run by the Solicitor General. It was (and is) primarily responsible
for providing the legal services required by the Kingdom. At that time, the Attorney
General was also the Minister of Justice and responsible to Cabinet for the Crown
Law Office (Guy Powles, Political Reform Opens the Door: The Kingdom of
Tonga’s Path to Democracy (2012) 18 Comparative Law Journal of the Pacific, at
53-54). The position changed with the constitutional reforms of 2010.

[12] Clause 31A of the Constitution was introduced with the Act of Constitution
of Tonga (Amendment) (No. 2) Act 2010 and amended a year later, by the Act of
Constitution of Tonga (Amendment) Act 2011 (adding a new sub-clause (5)).
Clause 31A presently reads:
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[13]

31A Attorney General

(1) The King in Privy Council, after receiving advice from the Judicial
Appointments and Discipline Panel, shall appoint an Attorney General,
who shall:

(a) be the principal legal advisor to Cabinet and Government;

(b) be in charge of all criminal proceedings on behalf of the Crown;
and

(c) perform any other functions and duties required under law.

(2) The Attorney General shall, unless otherwise provided by law, have
complete discretion to exercise his legal powers and duties, independently
without any interference whatsoever from any person or authority.

(3) The Attorney General shall be a person who is qualified to be a Judge
of the Supreme Court and he shall, subject to any contractual arrangements,
hold office during good behaviour.

(4) The King in Privy Council, after receiving advice from the Judicial
Appointments and Discipline Panel, shall determine the terms of
appointment of the Attorney General, and shall have the power to dismiss
him.

(5) In the event of a vacancy in the office of the Attorney General, and
pending the appointment of an Attorney General under sub-clause (1), the
King in Privy Council may appoint a suitably qualified person to be
Attorney General ad interim, to hold office until a substantive appointment
has been made. Any such appointee shall have all the powers and privileges
and perform all the duties of Attorney General as set forth in this clause.

Also relevant to this appeal are ss. 196 and 197 of the Criminal Offences

Act. Those sections deal with which Court, and by whom, criminal prosecutions
may be brought. The sections presently read:

196 In what courts prosecutions may be brought

(1) Prosecutions for offences against this Act or any other Act shall be heard
and determined as follows —
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(a) offences within the jurisdiction of a Magistrate as defined in the
Magistrates’ Courts Act: In a Magistrate's Court;

(b) all other offences: In the Supreme Court with or without a jury
according to the accused's election.

(2) If a person may be charged with alternate offences under the sections
set out in subsection (3) or under any other Act, the choice of which offence
shall be charged and prosecuted shall be decided by the Attorney General:
Provided that the Attorney General may delegate to the Solicitor General
or to the Police Prosecutors the authority to make that decision in such cases
or classes of cases as he may specify.....

197 Who may prosecute

All prosecutions under this Act may be brought by the Attorney General or
the person aggrieved.

The submissions of the parties
The Attorney General

[14] The Attorney General submits that her right to intervene and discontinue a
prosecution (including a private prosecution) was recognised by the common law
and is now contained in the powers conferred upon her Office by cl. 31A of the
Constitution.

[15] She argues that a citizen’s right to bring a private prosecution under s. 197
of the Criminal Offences Act is not absolute and is subject to the powers of the
Attorney General; the existence and exercise of which are necessary in the public
interest.

[16] Developing this submission, Mrs Folaumoetui said that to ensure decisions
to prosecute are exercised in a lawful manner and for proper purposes, the Attorney
General must have powers of supervision and intervention. She referred me to the
Crown Law Prosecution Code which ensures that decisions to prosecute on behalf
of the Crown are made fairly and consistently and after an objective consideration
of the facts. In contrast, private prosecutions are not subject to the Code, nor are
they subject to any independent review or supervision, giving rise to the risk of
abuse.
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[17] She referred to case law where the Attorney General’s right to intervene
has been recognised overseas and by the Courts in Tonga (Pohiva v Tu’ivakano ors
[2014] Tonga LR 9). She also referred me to an instance where the Attorney General
had intervened and discontinued a private prosecution in circumstances where the
alleged offence had occurred outside the jurisdiction (Fukofuka v Pikula, CR 14 of
2014, 27 January 2016, Principal Magistrate Mafi).

Mr Lavulavu

[18] Mr. Lavulavu spoke of the personal toll that the Auditor General’s special
audit has had upon him and the steps that he has taken to obtain justice, for what he
perceives are wrongs done to him. He argues that there is nothing in cl. 31A which
authorises the Attorney General to intervene in a private prosecution. If the Attorney
General has the power to do so he will, he argues, be deprived of his right to justice.

[19] Mr Lavulavu referred at length to the doctrine of the separation of powers,
with its system of checks and balances. He emphasised the need to maintain a divide
between the three branches of Government. He referred to cl. 4 of the Crown Law
Prosecution Code, which recognises the independence of Crown Prosecutors as of
fundamental constitutional importance. He submitted that the Attorney-General is
not impartial or independent as she is the advisor to the executive and legislative
branches and is also effectively representing the Auditor General in the prosecution
against him. The Attorney General should not therefore have the power to
discontinue private prosecutions.

[20] Mr Lavulavu also argued that his right to bring a private prosecution is
guaranteed by s. 197 of the Criminal Offences Act which, he contends, was amended
to support changes to the Constitution. It follows that s. 197 takes precedence over
any powers the Attorney General may have had to intervene in a private prosecution
under the common law.

[21] The decisions of the Courts relied upon by the Attorney General are
distinguishable, he argues. In respect of the Pohiva case, Mr. Pohiva was not a
“person aggrieved” for the purposes of's. 197 and not, therefore, entitled to bring his
prosecutions. The overseas decisions can be distinguished on the ground that in
those other countries the Attorneys General were able to act independently.

[22] In relation to the question of stay, Mr Lavulavu argued that there can be no
stay unless and until the accused have been committed for trial to the Supreme Court
and, as of yet, he has had no opportunity to present any of his evidence and been
deprived of due process.
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Case law and the interpretation of cl. 31A

[23] The powers of the Attorney General that are in issue are derived from
prerogatives of the Monarch relevant to the administration of justice. The existence
of the Monarch’s prerogative powers have always been recognised in the
Constitution. The existence of prerogative powers over the administration of justice
were recognised in Tu’ipulotu v Kingdom of Tonga [1997] Tonga LR 258, 263
(referring to cl. 41 of the Constitution, as it then was).

[24] At common law, the prerogative powers included the right to take over
proceedings commenced privately. The powers also include the right to stay
criminal proceedings and to strike out private prosecutions (Hallett v Attorney
General [1989] 2 NZLR 87 (HC)).

[25] In R v Comptroller-General of Patents, Designs and Trade Marks [1899] 1
Q. B. 909, 913-914, A.L. Smith L.J. said:

[The Attorney General]... has had from the earliest times to perform high
judicial functions which are left to his discretion to decide....Another case
in which the Attorney General is pre-eminent is the power to enter a nolle
prosequi [unwilling to prosecute] in a criminal case. | do not say that when
a case is before a judge a prosecutor may not ask the judge to allow the case
to be withdrawn, and the judge may do so if he is satisfied that there is no
case; but the Attorney General alone has power to enter a nolle prosequi,
and that power is not subject to any control.

[26] Gouriet v Union of Post Office Workers [1978] AC 435 (HL) is authority
for the proposition that at common law the Attorney General had the power to stay
a private prosecution (see Lord Wilberforce, at pg. 79 and, Lord Edmund Davies, at
pg. 107).

[27] In Gouriet, Viscount Dilhorne said, at pg. 88:
The Attorney-General has many powers and duties. He may stop any
prosecution on indictment by entering a nolle prosequi. He merely has to
sign a piece of paper saying that he does not wish to continue. He need not
give any reasons.

[28] In the same case, Lord Fraser of Tullybelton said, at pg. 116:
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[A] private prosecution is always subject to the control of the Attorney-
General through his power to enter a nolle prosequi, or to call in any private
prosecution and then offer no evidence. By exercise of those powers the
Attorney-General can prevent the right of private prosecution being
effectively exercised in any particular case.

[29] The powers of the Attorney-General are now set out in cl. 31A of the
Constitution. In Pedras v Prime Minister [2014] Tonga LR 217, the Court of Appeal
held that powers forming part of the prerogative may cease to be available or may
be supplanted by statute.

[30] The Attorney General relies specifically upon cl. 31A (1)(b), which states
that that Attorney-General is to “be in charge of all criminal proceedings on behalf
of the Crown”.

[31] In Pohiva, Scott LCJ identified a possible ambiguity in these words, but
went on to express the view that all prosecutions should be under the control of the
Attorney General. He said, at [34] and [36]:

In Blackstone’s Criminal Practice 1993 paragraph D2.36, the main
functions of the Attorney General in England and Wales are explained.
These include instituting and conducting cases of exceptional gravity or
complexity and the taking over of the conduct of private prosecutions. The
Attorney General may also stop a prosecution without the need to provide
any reason for doing so....

As presently defined by Clause 31A, the Attorney General’s duties in this area seem
to me to be somewhat unclear. Does the Clause mean that the Attorney General is
in charge of all the criminal proceedings, including private prosecutions, on behalf
of the Crown, or does it mean that he is only in charge of criminal proceedings
actually commenced by the Crown? If the latter, then there has been a constitutional
departure from the position explained in paragraph 34. Given the very wide ambit
of section 197 | am of the opinion that all prosecutions, whether private or not,
should be within the purview of the Attorney General in order to avoid prosecutions
being commenced which clearly do not conform with the Crown’s policy or which,
for other good reasons, are not in the public interest.

[32] Lord Chief Justice Scott’s expressed view, whilst obiter dicta, is correct as
a matter of law, for the following reasons. First, under cl. 31A (1)(b), the Attorney
General is in charge of “all criminal proceedings,” not only criminal proceedings
commenced by the Crown. The meaning of the words is clear. The alternative
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interpretation, giving rise to an ambiguity, involves straining the plain meaning of
the words.

[33] The plain interpretation of cl. 31A is entirely reasonable and consistent with
the common law. As Scott LCJ acknowledged, to interpret the clause as applying
only to criminal proceedings commenced by the Crown would involve a very
significant departure from the traditional constitutional role of the office of Attorney
General. The office is an ancient one developed over centuries in accordance with
enduring principles and conventions of British justice, which Tonga has adopted and
applied. | was not referred to anything in the cl 31A, or other provisions of the
Constitution generally, that would suggest that it was the Legislative Assembly’s
intention to deprive the Attorney General of such important powers. The indications
are, in fact, to the contrary.

[34] The first of these contrary indications is that cl. 31A refers to the
appointment of “an” Attorney General. In an approach with which I respectfully
agree (and a very similar context), the Court of Appeal of Samoa, when interpreting
Article 41 of the Samoan Constitution, said:

We are not persuaded that it matters whether the Attorney-General is a
member of the legislature or is an appointed official. The holder of that
office in Samoa has all the powers of an Attorney-General at common law
unless those powers are restricted or amended by the Constitution or by
statute. As well as the power to control prosecutions, private or public, the
common law confers on the Attorney-General a wide range of disparate
functions (e.g. guardian of charities, protector of children and mentally-
disordered persons, being but two examples). The specific provisions of the
Constitution do not deprive the people of Samoa from the benefit of having
an Attorney-General able to exercise these useful functions in the public
interest. Indeed Article 41(1), referring to the appointment of “an Attorney-
General” indicates otherwise”

[35] Second, although the 2010 constitutional reforms involved the
relinquishment of some of His Majesty’s powers in favour of Cabinet, subclause
51(7) of the Constitution specifically preserved executive powers vested in His
Majesty “whether by this Constitution, or any Act of the Legislative Assembly, any
subordinate legislation, and Royal Prerogatives.” As I have mentioned, the powers
of the Attorney General with which we are concerned are derived from the Royal
Prerogative.
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[36] Third, cl. 31A(1)(c) provides that the Attorney General shall “perform any
such other functions and duties required by law,” which must include the powers to
perform a wide range of traditional “disparate functions” as well as such functions
as might be enacted by law. Clause 31A cannot be interpreted to deprive the people
of Tonga from having the benefit of an Attorney General to exercise the traditional
useful functions associated with that Office in the public interest (Teo, and see PA
Joseph Constitutional and Administrative Law in New Zealand, 4™ ed at 27.8 for a
discussion of the responsibilities of the Attorney General).

[37] The approach that | take to the interpretation of cl. 31A(1)(b), finds further
support from provisions of the Criminal Offences Act, emphasising the pre-eminent
position of the Attorney General in matters concerning criminal prosecutions. Of
particular relevance is the wide discretionary powers the Attorney General has in
criminal cases (recently discussed in R v Fukofuka (Unreported, Court of Appeal, 17
April 2019, AC 20 of 2019)), and, s. 196, dealing with alternate offences.

[38] Of importance also, is the wide ambit of s. 197 of the Criminal Offences
Act, which Scott LCJ referred to in Pohiva. Whilst the right to bring a private
prosecution has a long history in Tonga, there is a need for safeguards in the
prosecution system when the right is abused. Problems associated with private
prosecutions include that a private prosecutor is not bound by the Crown Law
Prosecution Code, it is unlikely there will be a separation between the investigation
and prosecution functions (which is vital to the integrity of the prosecution system),
there may be inadequate disclosure to accused persons and, some prosecutions may
be pursued for vengeful or vexatious reasons (Criminal Prosecutions, New Zealand
Law Commission Report No. 66, at 93-94). The power of the Attorney General to
intervene or stay private prosecutions is one of the safeguards against such problems,
and I would not readily conclude that it was the Legislature’s intention to do away
with it.

[39] This takes me to Mr Lavulavu’s submissions. It will be apparent, from
what | have said above, that | do not accept his submission that cl. 31A does not
authorise the Attorney General to intervene and discontinue a private prosecution.
As the Constitution is the supreme law of Tonga, his argument that the powers of
the Attorney General are subject to his rights under s. 197 of the Criminal Offences
Act must fall away.

[40] Concerning his reliance upon the separation of powers doctrine, the
Attorney General is not in Cabinet nor is she a member of the Legislative Assembly.
She is an officer of the Crown and whilst her functions include being the principal
legal advisor to Cabinet and the Government, she is not answerable to them (except
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in relation to the giving of advice) and has “complete discretion to exercise [her]
legal powers and duties, independently without any interference whatsoever from
any person or authority” (cl 31A (2)).

[41] I do not accept Mr. Lavualvu’s attempt to distinguish Pohiva and overseas
cases. The Pohiva case was not decided on the basis that Mr. Pohiva was not a person
aggrieved; the Lord Chief Justice found that he was (at [31]). Mr. Lavulavu failed
to provide anything to support his submission that other decisions can be explained
on the basis that in other countries the constitutional structures ensured the Attorney
General’s independence. In some instances Attorneys General are members of the
legislature and/or in cabinet.

[42] One can see a tension in a case such as this, where on the one hand the
Attorney General is, on behalf of the Crown, prosecuting Mr Lavulavu and, on the
other, seeks to bring to an end to private prosecutions brought by him against his
accusers. However, Mr Lavulavu is not correct that he has no recourse to justice.
As was noted in Teo, whilst in the past decisions of the Attorney General acting
pursuant to the prosecutorial discretion have been considered unreviewable by the
Courts, this is no longer the case in all jurisdictions. After reviewing authorities in
Canada, New Zealand, Fiji and Australia, the Court of Appeal of Samoa found that:

....the Attorney-General’s decision to discontinue a private prosecution is
reviewable but only on the grounds of “flagrant impropriety” in the exercise
of the discretion.

[43] The Attorneys General in Samoa and Tonga fill similar constitutional
positions and | can see no reason why the same approach would not apply in Tonga.
A private prosecutor aggrieved by a decision of the Attorney General to intervene
would, in my view, be entitled to seek a judicial review of that decision in this Court.

[44] It follows that the position in Tonga is that under cl. 31A of the Constitution
the Attorney General’s powers include the right, in exercise of her discretion, to
intervene in, stay or discontinue private prosecutions and that such power may be
exercised without the consent of the private prosecutor.

The stay

[45] Given my decision above, the appeal must be allowed and it is not necessary
for me to deal with the issue raised by Mr Lavulavu concerning the stay.

The appropriate relief



248 Attorney General v Lavulavu [2019] Tonga LR

[46] Although in the notice of appeal the Attorney General sought orders
quashing the Principal Magistrate’s ruling and dismissing the charges, Mrs
Folaumoetui asked that, if | allow the appeal, the prosecutions be referred back to
the Magistrate’s Court to give her time to re-consider whether to discontinue them.
I will adopt that course.

Result

[47] The Attorney General’s appeal is allowed and the ruling of the Principal
Magistrate is quashed in its entirety.

[48] The Attorney General is granted leave to intervene and conduct the private
prosecutions brought by Mr. Lavulavu against the four accused under CRs 54, 55,
56 and 57 of 2018 (Magistrate’s Court).

[E]

[49] The cases are referred back to be called before a different Magistrate on the
first available date after 1 August 2019, at which time the Attorney General is to
advise if she will pursue the prosecutions or discontinue them. | have nominated a
date after 1 August 2019, as | understand Mr. Lavulavu is out of Tonga at the present

time.
[50] Mr Lavulavu’s cross appeal is dismissed.
[51] I reserve costs. This may be a case where costs should lie where they fall,

but that is not a final view. If the Attorney General seeks costs she may do so by
filing memoranda within 7 days with a further 7 days for Mr. Lavulavu to reply.
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Police v Heimuli

Supreme Court, Nuku’alofa
Cato J.
AM 8/2019

28 June 2019

Criminal Procedure — particulars required of charges — need not be
exhaustive

This is an appeal against a Magistrate’s decision to dismiss charges because of a lack
of particulars in the charge. The accused was charged with reckless driving but the
police were unsure what road he had driven on and simply stated the offence
occurred in Kolomotu’a. The defence filed additional submissions that were
mistakenly not given to the prosecution before trial.

Held

1. Itisanimportant rule that both sides should have adequate notice of issues
that will be pleaded, so they may prepare a response.

2. The particulars on the charge do not need to be exhaustive, and alleging
that the reckless driving was on a road in Kolomotu’a was sufficient.

The case was remitted to the Magistrate’s Court.

Counsel for the Appellant Ms. T. Kafa

Counsel for the Respondent Mr. S. Tu’utafaiva

JUDGMENT

[1] This appeal raises a breach of the audi alterem partem rule, a limb of natural

justice, that requires courts and administrative tribunals to afford an affected or
interested party an opportunity to disabuse the trier of fact of some adverse or
injurious matter that has been raised by the other party to a dispute. It is a very
important rule and aspect of procedural justice intended or aimed at ensuring a
decision maker is properly informed of relevant material and requires a decision
maker to hear both sides of any dispute and not act on a material which is damaging
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to the other party without that party being first given the opportunity to make
representations about it. Daganayasi v Minister of Immigration [1980] 2 NZLR
130(CA) and re Erebus Commission [1983] NZLR 662.

[2] In this case, the Appellant has appealed the judgment of a Magistrate
dismissing two summonses laid under the Traffic Act; first a charge of reckless
driving with the Respondent being in charge of a motor vehicle under the influence
of drink contrary to section 26 (1) of the Traffic Act (502/18) and another charge of
reckless driving under section 25(1) of the Traffic Act; lack of due care and attention
(503/ 18).

[3] Although this prosecution has had something of a procedural history, it is
the dismissal of these two summonses only with which |1 am concerned on this
appeal. The prosecution had sought to amend the charge because | am told it had
difficulty in identifying which of two roads in Kolomotu’a, the Respondent had been
driving on before allegedly going off the road and coming to rest hitting an electric
pole. The road particularized in the summonses, | am informed by the Prosecution,
may not have been the road the Respondent was driving on, there being another in
the immediate area it seems where the car came to rest. The prosecution sought,
prior to trial to amend the information to allege simply that the offence occurred in
Kolomotu’a. Mr Tu’utafaiva had objected to this at the hearing making a number of
submissions which did not, however, include the objection that ultimately had
resulted in the two summonses being dismissed by the Magistrate before the trial
was to commence.

[4] Mr Tu’utafaiva had filed an additional submission contending that the
summonses did not particularise an offence because the Prosecution in the
amendment sought had not allege that the Respondent was driving on a road but
merely in Kolomotu’a. Mr Tu’utafaiva’s office through inadvertence had not served
the objection on the Prosecution, so that it did not have adequate opportunity to
consider its position or the merits of the objection prior to the Magistrate ruling,
shortly before the trial was to commence, that the summonses did not reveal an
offence and then dismissing them. | am informed and accept that Mr Kefu, who had
appeared for the Crown at trial, and Ms Kafa as second counsel, were both taken by
surprise at this course of events and could not make timely representations.

[5] Mr Tu’utafaiva accepted that his objection had not been served on the
Prosecution. He submitted, however, that this did not matter because the Appellant
did not ask for a right of reply when the Magistrate directed on the 28th March 2019
that the parties file submissions on any new point by Monday 1st April 2019 and he
would make his ruling on Tuesday 2nd April 2019. He confirmed that the
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Respondent’s submissions were filed on the 29th March 2019 and the Court’s ruling
was made on the 2nd April, 2019. | do not accept his submission on this point,
however, that the appellant is effectively estopped from challenging the dismissal
because Ms Kafa had failed to seek a right of reply. In my view, it is fundamental
when a party introduces, as here, a fresh objection or argument that the application
of objection be served in a timely way so that an opponent may properly consider
and evaluate it and make representations to the Magistrate.

[6] Had a notice been served on the Crown, | have no doubt that Mr Kefu as a
senior and experienced counsel, would have taken steps to address the objection
which, in my view, could have been circumvented simply by revising the
amendment to include the word road in the particulars. Had the defence sought any
further particulars, then they could have been provided by the Prosecution
nominating the roads that the Respondent may have been travelling upon so as to
end up in the position he was found, if the Appellant was uncertain, which seems
unlikely.

[7] The Prosecution must prove beyond reasonable doubt that the Respondent
had been driving on a road or any road under the provisions of the legislation, before
alleging driving off it and coming into connection with a pole. It does not have to
prove what particular road he had been travelling on, only that he must have been
travelling on a road under the influence and or carelessly.

[8] Accordingly, through no fault of the Learned Magistrate | uphold the
Appeal. The summonses are remitted to the Magistrate’s Court for a rehearing on
whether they should be dismissed after the prosecution has had the opportunity to be
heard on Mr Tu’utafaiva’s objection, and has considered its position.



