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Tonga v Tonga

Supreme Court, Nuku'alofa
Ward CJ
C 12/01

23 January 2002; 23 January 2002
Family law — maintenance payments — evidence needed to calculate amount

The parties had separated and the respondent wife sought an order in the Magistrates'
Court for maintenance for the two children of the marriage. The magistrate ordered
that the husband should pay maintenance of $25 per week for each of their two
children together with court fees and costs. The wife gave evidence at the
Magistrates' Court but the respondent did not and called no evidence.

Held:

1. The evidence of the husband on which the Magistrate determined the
amount of maintenance was totally inadequate. In the absence of any
evidence to the contrary, a magistrate was entitled to assume that the other
party did not contest it. However, the evidence of the husband's income,
even if accepted, was insufficient to calculate any actual award. In such a
case, the magistrate could not simply pluck figures from the air.

2. The defendant should be warned that, if he failed to give evidence of
income or other assets, an award would be made based solely on an
assessment of the children's needs. If he still declined to give the
information, the magistrate must obtain evidence of those needs from the
other party.

Statutes considered:
Magistrates Act (Cap 11)
Maintenance of Deserted Wives Act (Cap 31)

Counsel for appellant : Mrs Vaihu
No appearance for respondent

Judgment

The parties are married to each other and the respondent wife sought an order in
the Magistrates' Court for maintenance for the two children of the marriage. It
appears that she did not seek any for herself. The magistrate ordered that the husband
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should pay maintenance of $25 per week for each of their two children together with
court fees and costs.

The wife gave evidence at the Magistrates' court but the respondent did not and
called no evidence. It appeared from the wife's evidence that the couple were
separated and that had occurred because she had decided to leave the home after her
husband told her he had had a sexual relationship with another woman. She agreed
that her husband had tried a number of times to persuade her to get back together but
she refused.

I can find nothing on the papers before me to indicate under which law the order
was made. The evidence was that the parties to the marriage are currently separated.
If the magistrate considered that the husband had deserted his wife, I presume the
maintenance was ordered under section 2 of the Maintenance of Deserted Wives Act
(Cap 31) which allows such an order if the court is satisfied that "the husband has
wilfully refused or neglected to maintain his wife or his wife and children and has
deserted his wife" (my emphasis).

I note the difference between the wording of that section and that of section §(f)
of the Magistrates Act (Cap 11), which gives the magistrate jurisdiction "to make
orders of maintenance against husbands who have deserted or omitted to maintain
their wives" (my emphasis).

The magistrate should always make clear under which act he is making any
order. If this was, indeed, made under Cap 31, he needed to find that the wife's
admitted desertion of her husband was constructive desertion by him before a
maintenance order could be made.

The wife's evidence was also that the husband had come to her home and taken
the older child, a daughter, and never returned her. Counsel for the wife told the court
(although there was no evidence of the fact) that the parties had agreed that the
daughter "could go when she wants to". In her evidence, the wife had asked for the
girl to be returned to her "as nowadays, girls to be with the mother".

The magistrate stated in his judgment that the parties "agree for free access to
their daughter". It is hard to see how he came to that conclusion in view of the request
by the mother for the girl to be returned. How he then went on to order that the wife
should be paid maintenance for a child by the parent with whom that child was living
is equally inexplicable.

I would also point out that section 2(c) of Cap 31, gives the magistrate power to
order that either the wife or the husband shall have custody of the children. In a case
such as this where there is a dispute about the custody he should hear evidence on the
matter and consider whether it is an appropriate case to include an order for custody.

The only evidence before the court was that of the wife. That, therefore,
included the only evidence of income of the parties. The wife told the court that she
earned enough to support herself by making taovala and selling them in the market.
She said that her husband "gets money by buying kava here in Tonga and then
sending it to the States to his parents" and added that he had no other source of
income. When counsel for the wife addressed the court at the conclusion of the case
he stated that the husband "has a lot of money from the States". It is clear that was an
overstatement of the evidence but it would appear to have influenced the magistrate.

I consider the evidence upon which the magistrate was to determine the amount
of maintenance was totally inadequate. At the same time, it must be said that it was an
extraordinary decision by the husband not to give any evidence in such a case. In the
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absence of any evidence to the contrary, a magistrate is entitled to assume that the
other party does not contest it. No doubt that is what the magistrate did here but her
evidence of her husband's income, even if accepted, was insufficient to calculate any
actual award. In such a case, the magistrate cannot simply pluck figures from the air.
The defendant should be warned that, if he fails to give evidence of income or other
assets, an award will be made based solely on an assessment of the children's needs.
If he still declines to give the information, the magistrate must obtain evidence of
those needs from the other party.

The appeal is allowed. The order of the magistrate is quashed and the case is
remitted to the Magistrates Court for hearing de novo by a different magistrate.
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R v Fonua

Supreme Court, Nuku'alofa
Ford J
Cr 198/00

23-25 January 2002; 31 January 2002

Criminal law — rape trial — complainant refused to give evidence —
conviction
Criminal law — rape — issue of consent — conviction

It was alleged that on 17 June 2000 at Tokomololo the accused raped the
complainant. The complainant was the fourth child of a family of seven children from
Popua, Tongatapu. She was 15 years 2 months old at the time of the alleged offence.
In October 1999 the complainant's mother commenced having an affair with the 33
year old accused and they lived together as husband and wife in the family home at
Popua. On the night of 16 June 2000 the accused allegedly drove to a bush allotment
in the Tokomololo area where he raped the complainant. The accused faced one
charge of rape and an alternative charge of indecent assault. The complainant refused
to give evidence.

Held:

1.  The issue that arose was whether the Crown established that the
complainant did not consent to intercourse. The court rejected the notion
that rape could not be established unless the complainant gave evidence.

2. "Consent" in the context of sexual intercourse means a consent given by a
woman who was able to understand the significance of what was to
happen and who was able to make an informed and rational decision as to
whether she would consent or not. Any consent must be freely given. It
was important to distinguish between a consent that was freely given and
submission to what the woman may regard as unwanted, but unavoidable,
intercourse. Submission by the woman because she was frightened of what
might happen if she did not give in was not true consent at all. Equally,
submission because she felt powerless or trapped was not true consent.
The fact that a woman did not protest or physically resist, or ceased to do
so, was not of itself to be taken as consent.

3.  The actions of the accused and his family in bestowing gifts on the
complainant's family since 17 June 2000 may be something that was
relevant to penalty but they could not exculpate him from the crime he
committed.
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4. The court was satisfied that the complainant did not consent. The accused
was convicted.

Cases considered:

Fa'aso v R [1996] Tonga LR 42 (CA)

R v Fa'aso [1996] Tonga LR 36
Counsel for the Crown : Miss Simiki
Counsel for accused : Mr Veikoso
Judgment

The accused is facing one charge of rape and another of indecent assault. Crown
counsel told the court that the indecent assault charge had been laid in the alternative.
It is alleged that on 17 June 2000 at Tokomololo the accused did rape the complainant
against her will.

The complainant is the fourth child of a family of seven children from Popua,
Tongatapu. She was 15 years 2 months old at the time of the alleged offence. The
court was told that the complainant's father had gone to the USA in 1991 and has
never returned. He has had no contact with the family.

In October 1999 the complainant's mother, who would then have been about 39
years of age, commenced having an affair with the 33 year old accused and they lived
together as husband and wife in the family home at Popua. On the night of 16 June
2000 the family, apart from three of the children, had attended a wake at Pili for the
mother's uncle. The following morning at about 7 or 8 am the mother told the accused
to drive the children back to Popua. He proceeded to do so. After the children were
dropped back at their home, the complainant collected some dressings or make-up for
her mother and got back into the van with the accused to return to Pili. It is the
Crown's case that instead of driving to Pili the accused drove the van to a bush
allotment in the Tokomololo area where he proceeded to rape the complainant.

As in any criminal case the onus of proof lies on the Crown throughout the trial
and it is an onus of proving beyond reasonable doubt every constituent element of the
charge. There is no obligation on an accused to prove anything, nor is there any
obligation on an accused to call evidence or to give evidence.

In her opening address, Miss Simiki told the court that the Crown anticipated
difficulties in the presentation of its case because the complainant had refused to give
evidence at the preliminary inquiry in the Magistrates' Court and the evidence would
be that the family had made strenuous efforts prior to the trial to have the charges
withdrawn. When the complainant was called to give evidence in this court she totally
refused to cooperate. After taking the oath, she was not even prepared to volunteer
her name. She told the court that she did not want to speak about anything. Upon the
Crown's application, the complainant was declared a hostile witness but she
continued to remain totally uncooperative. After being informed of the legal position
in relation to contempt and following a brief adjournment, the complainant told the
court that the only reason she did not want to speak about the matter was, "because I
have forgiven the accused". Crown counsel then asked what she had forgiven him for
but no answer was forthcoming. There was no attempt made to cross-examine the
witness by defence counsel and the complainant then left the witness box.
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In his closing address, Mr Veikoso submitted that the Crown could never
succeed in establishing a charge of rape if the victim did not give evidence. Crown
counsel took issue with this submission and placed reliance on the following passage
from the judgment of Chief Justice Hampton in R v Fa'aso [1996] Tonga LR 36 at 38:

"... The interviews are of importance here, the Crown relying
on them as showing alleged confessions by the accused to the
crime charged. Those matters take on special significance in a
case such as the present one where the Crown has chosen not
to call the complainant to give evidence. From what I was
told at the Bar she is out of the country. That is unusual but
not unique; unfortunately it is not unheard of for trials to take
place, for example in murder and rape cases, where obviously
no complainant is available. So it comes back to the basic
matter of what evidence has been called in front of me, the
weight I can put on that evidence and whether that evidence is
sufficient to satisfy the requirement of proof, as I have already
explained it, that is on the Crown at all times."

The fact that this submission was advanced by counsel for the accused was all the
more surprising because, although he did not act at the trial, Mr Veikoso took the
Fa'aso case on appeal ([1996] Tonga LR 42) making the identical submission to the
Court of Appeal, namely, that the conviction for rape in that case could not stand
because the complainant had not given evidence. The Court of Appeal considered the
arguments presented by counsel but rejected his submission as being "obviously
wrong". The court went on to confirm that an accused's confession alone can be
sufficient to justify a conviction where the court is satisfied that the confession is
"reliable and cogent evidence" and there was no requirement that confession must be
corroborated.

In this case, the accused was interviewed by a very experienced police officer,
Inspector Halatanu, and he agreed to make a full statement to the officer. There was
no challenge made on the voir dire to the admissibility of the statement and in any
event I am completely satisfied that it was given voluntarily and that it constitutes, in
the words of the Court of Appeal, "reliable and cogent evidence". In his statement to
Inspector Halatanu, the accused outlined how he had taken the children from Pili back
to their home in Popua in his van early on the morning of 17 June. The translated
series of questions and answers then continue:

"Q. 22 WHERE WERE YOU WHEN THEY GOT OFF?

A. I WAS STILL IN THE VAN, ABOUT TO RETURN TO
PILL

Q. 23. AND DID YOU RETURN TO PILI?

A. YES.
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Q. 24. WAS THERE ANYONE ELSE RETURNING WITH
YOU IN THE VAN TO PILI?

A. YES, S. (the complainant).
Q. 25. WHEN YOU LEFT POPUA, DID YOU GO TO PILI?

A. NO, I WAS DRIVING AND WE DROVE ALONG
VUNA ROAD AND AT THE BYPASS INTERSECTION
WE WENT AROUND HALALEVA UP TO MAILETAHA
AT THE TAUFA'AHAU ROAD WE TURNED AND
DROVE TO LOMAIVITI TO THE TAX ALLOTMENT OF
VIENA TU'INUKUAFE.

Q. 26. WHEN YOU ARRIVED AT VIENA
TU'INUKUAFE'S TAX ALLOTMENT WHAT HAPPENED
THEN?

A. WE ARRIVED THERE AND I REACHED OUT AND
GOT HOLD OF THE LITTLE GIRL AND TOOK OFF HER
PANTS AND I KISSED HER AT THE SAME TIME I
TRIED TO HAVE SEXUAL INTERCOURSE WITH HER.
WE DID HAVE SEXUAL INTERCOURSE, IN WHICH I
INSERTED MY PENIS INTO HER VAGINA. I KNEW I
PENETRATED MY PENIS INTO HER VAGINA MANY,
MANY TIMES, MORE THAN 20 TIMES. WE HAD SEX
UP TO WHEN I EJACULATED MY SEMEN.

Q. 27. WHEN YOU CAME FROM POPUA TO RETURN
TO PILI, DID YOU RETURN TO PILI?

A.NO.

Q. 28. WHAT WAS THE REASON FOR YOU NOT
RETURNING TO PILI?

A. WHEN WE LEFT POPUA WITH S. I HAD ALREADY
DECIDED THAT I WILL DO SOMETHING TO HER.

Q. 29. FOR WHAT REASON DID YOU THINK LIKE
THAT?

A.TWAS DRUNK, AS I WAS DRINKING HARD LIQUOR
DURING THE WAKE UP TILL DAYBREAK WHEN I
WENT AND TOOK THE CHILDREN TO POPUA.
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Q. 30. WHEN YOU DROVE FROM POPUA TO THE
BUSH AT PEA, DID S. TELL YOU ANYTHING?

A. YES, WE DROVE ALONG AND AT MAILETAHA S.
ASKED ME WHERE WE WERE GOING.

Q. 31. WHAT WAS YOUR ANSWER?

160 A. 1 TOLD HER WE WERE GOING TO GET A BOTTLE
OF LIQUOR FROM (LOMAIVITI).

Q. 32. BETWEEN POPUA AND PEA HOW MANY TIMES
DID S. ASK YOU WHERE YOU WERE GOING?

A. THREE TIMES.

Q. 33. THE ANSWERS YOU GAVE S. THAT YOU WERE
GOING TO GET A BOTTLE OF LIQUOR, WAS THAT
THE TRUTH OR NOT?

A. NO, I WAS LYING. I SAID THAT SO SHE WOULD
THINK IT'S THE TRUTH.

170 Q. 34. THE TAKING OFF OF S's PANTS, WHO TOOK
THEM OFF?

A. SHE TOOK THEM OFF BECAUSE I TOLD HER TO.

Q. 35. WHAT IS THE SEQUENCE OF EVENTS OF WHAT
YOU DID TO S.?

A. WE ARRIVED AND PARKED THE VAN AT VIENA
TU'INUKUAFE'S TAX ALLOTMENT, I REACHED OUT
AND LOCKED THE VAN'S DOOR, THEN I TOLD HER
THAT WE WOULD HAVE SEXUAL INTERCOURSE. I
THEN KISSED HER AND TOLD HER TO TAKE OFF

180 HER PANTS. SHE SAID NO BECAUSE SHE IS AFRAID
AND SHE CRIED AND TOOK OFF HER PANTS. I LAID
HER DOWN INSIDE THE VAN AND HAD SEXUAL
INTERCOURSE. AFTER THAT I SUCKED BOTH HER
BREASTS AND I LICKED HER NECK.

Q. 36. HOW MANY TIMES DID YOU HAVE SEXUAL
INTERCOURSE?

A. ONCE.
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Q. 37. S's DEMEANOUR, DID SHE CONSENT?
A.NO.

Q. 38. ABOUT S's VIRGINITY, WAS SHE STILL A
VIRGIN OR NOT?

A. ALL T KNOW IS THAT SHE WAS HAVING HER
MONTHLY PERIOD, BECAUSE WHEN SHE TOOK OFF
HER UNDERWEAR (PANTIES) A BROWNISH
COLOURED PIECE OF CLOTH FELL OFF WHICH WAS
BLOODSTAINED AND SHE TOLD ME THAT SHE WAS
HAVING HER PERIOD.

Q. 39. WHAT WAS THE COLOUR OF S's PANTS?

A. SHE HAD ON LONG BLACK TROUSERS, I DO NOT
KNOW THE COLOUR OF HER UNDERWEAR.

Q. 40. AFTER THE SEXUAL INTERCOURSE WHERE
DID YOU GO?

A.TRETURNED WITH S. IN THE VAN TO PILI.

Q. 41. DID YOU TELL ANYTHING TO S. AFTER THE
SEXUAL INTERCOURSE?

A.YES,I TOLD HER NOT TO TELL HER MOTHER."

After the accused had been charged with rape by Inspector Halatanu and had had the
charge read out to him he voluntarily wrote in his own handwriting:

"Yes, it is true what I have been charged with, I was drunk
and I do regret what happened and what I did."

The complainant's mother was called as a witness for the Crown. She said that she
could recall the complainant and the accused arriving back at Pili at about 9 or 10 am
and she noticed wetness around her daughter's eyes. The mother said that the
complainant told her to come back home with them and she did. When they arrived
home, the accused said that he was going to cut down some fau. The mother went
inside the house and slept until later in the day. In cross-examination the mother
confirmed that at no stage on the trip home or after their arrival had her daughter
complained to her of rape.

The Crown also called the complainant's elder sister, Laina. She had been to the
funeral also and she described how the accused had brought the children home to
Popua early on the morning of 17 June. She said that she and the complainant were in
the front of the van and her two brothers were in the back. She said that after they had
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been dropped off at home, the complainant went back in the van with the accused to
take some dressings or make-up for her mother while she had gone inside and gone
straight to sleep. Laina told the court that when she awoke later in the afternoon the
complainant told her how she and the accused were supposed to have gone straight
back to the funeral but they ended up in a tax allotment and the accused had forced
her to have sex. She told Laina that she had not said anything to her mother. Laina
told the complainant to go to the police and complain and she agreed to do so. Laina
arranged a taxi. When they arrived at the police station, Laina lodged a complaint
with the male police officer on duty and then the complainant was interviewed on her
own by a female police officer, Constable Hakalo, of the prosecution unit.

Constable Hakalo told the court that she began taking a statement from the
complainant about 4 pm on 17 June. She said that the complainant was crying and
visibly distressed. She told her that she had been raped by the accused who was
having an affair with her mother. The constable then rather impressively recounted
what she had been told by the complainant without any reference to notes. No
objection was taken to this evidence. Indeed, in cross-examination the police
constable's recollection was challenged by counsel for the accused and she was asked
by Mr Veikoso to read out to the court the whole of the written statement which the
police had obtained from the complainant. The witness did so but no further challenge
was made to the accuracy of the account which she had already given to the court.

In her statement to the police, the complainant had said that when they arrived
at the bush allotment she thought the accused was going to get some bark for weaving
but he leant over and locked the door on her side of the van and told her to take her
clothes off. She asked why he was doing this to her and he said, "to show my love to
you all". She tried to open the van door but could not do so and she also tried to call
out but the accused put his hand over her mouth and said that she would be killed.
The accused asked her for a kiss. She said that she was not going to kiss him and then
she said, "if you love me don't do such a thing to me because it is not love". The
complainant then told the police how the accused took off her long trousers and her
underwear and proceeded to rape her. She said that after the intercourse he told her
not to tell her mother.

After taking the complainant's statement, Constable Hakalo took her back to her
home to see about the clothing she had been wearing earlier in the day and later she
took her to Viola hospital where she was examined by a Dr Tevita Vakasiuola. Dr
Vakasiuola told the court that he examined the complainant just before 8 pm on the
evening of 17 June. He described her as a very shy young girl who looked quite
distressed. The doctor produced the written report of his examination. He had noted
in the final paragraph:

"Vaginal penetration which is consistent with the history of

being raped."
The doctor had a swab taken and tested for the presence of sperm but none was
detected. He said that he did not expect to find sperm given the large amount of blood
present from the girl's period. In any event, to establish a charge of rape, there does
not have to be a full act of intercourse in the sense of there being ejaculation by the
male.
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Dr Vakasiuola told the court that he was certain that there had been vaginal
penetration because the hymen had been freshly torn within the last 24 hours. The
doctor was rigorously cross-examined about his failure to mention the torn hymen in
his written report. He freely acknowledged that the omission was an unfortunate
oversight on his part. In partial explanation he told the court that he was the only
doctor on duty that Saturday evening and he was working under a lot of pressure with
people waiting and the police wanted to take his report away with them. I have no
difficulty whatever in accepting the doctor's explanation in this regard and also his
findings. He had a clear recollection of the particular examination and I have no
reason to doubt his reliability.

The medical evidence, in conjunction with the accused's own admissions to the
police, satisfy me beyond doubt that the accused did have sexual intercourse with the
complainant on the morning of 17 June 2000. The issue that then arises is whether the
Crown has established that the complainant did not consent to the intercourse. Under
this head, counsel for the accused made a number of detailed submissions. He relied
first upon the failure of the complainant to give evidence confirming that she had not
consented. I have already dealt with the effect of the complainant's failure to give
evidence and I reject the notion that the various elements making up a charge of rape
cannot be established unless the complainant gives evidence.

Counsel then referred to the absence of any evidence of force or violence. He
submitted that had the complainant suffered bruising or injury or tearing of her
clothing then that would have been evidence of rape but the absence of such evidence
was consistent with the girl having consented to intercourse.

Rape is not necessarily sexual intercourse by force. It is penetration without
consent and without a belief, on reasonable grounds, that there is consent. "Consent"
in this context means a consent given by a woman who is able to understand the
significance of what is to happen and who is able to make an informed and rational
decision as to whether she will consent or not.

Any consent must be a freely given one. It is important to distinguish between a
consent that is freely given and submission to what the woman may regard as
unwanted, but unavoidable, intercourse. Submission by the woman because she is
frightened of what might happen if she does not give in is not true consent at all.
Equally, submission because she feels powerless or trapped is not true consent. The
fact that a woman does not protest or physically resist, or ceases to do so, is not of
itself to be taken as consent.

As is stated in Archbold 2001, Criminal Pleading Evidence & Practice, para
20.26:

"It is not, however, necessary to support a charge of rape that
there is evidence that the complainant demonstrated her lack
of consent or communicated it to the accused; the minimum
requirement is evidence of lack of consent in fact, which
might take many forms; the most obvious is the complainant's
simple assertion, which may or may not be backed up by
evidence of force or threats ..."
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In the present case I am completely satisfied that the Crown has proved this element
of the charge. The most cogent evidence comes from the accused's own statement to
the police, in particular question 37 where he was specifically asked:

"Q. S's DEMEANOUR, DID SHE CONSENT?

A.NO."

As part of his submissions under this head, counsel for the accused also placed
considerable reliance upon the failure of the complainant to make what he referred to
as an "early complaint" about the rape to her mother as soon as she saw her at Pili.
After hearing all the evidence, I am satisfied that the failure to complain to the mother
was a perfectly understandable reaction. The accused, after all, was standing in the
place of the complainant's father. He was the breadwinner for the family. He was the
mother's de facto husband. One can imagine the myriad of thoughts and pressures that
must have been going through the complainant's mind as she contemplated what she
should do. The older sister told the court that she believed that if the complainant had
told her mother what had happened then her mother would have beaten her up. That
evidence did not surprise me in the least.

In the witness box, the mother presented as a very formidable woman indeed.
She showed no sympathy or compassion over her daughter's plight. Inspector
Halatanu told the court that about the week after he had taken the statement from the
accused he had had a visit at his home from the accused and some other people,
including the complainant's mother, requesting him to withdraw the charges. In her
evidence, the mother told the court about significant gifts of money, food and fine
mats that the accused and his family had made to her since 17 June 2000. She said
towards the end of her evidence that, "there is nothing that can compare to the love
and generosity which the accused has done for us". Although the accused has now
apparently recently married someone else, the complainant's mother said in answer to
her final question under cross-examination, "I speak on behalf of the family and we
have nothing against this person".

Given the mother's extraordinary attitude, it is not difficult to imagine the
enormous pressures which the 15 year old complainant would have been under on 17
June 2000. Sadly, those same pressures obviously endured down to the days of the
trial.

The actions of the accused and his family in bestowing gifts on the
complainant's family since 17 June 2000 may be something that is relevant to penalty
but they cannot exculpate him from the crime he has committed. I am satisfied that
the Crown has established all the necessary elements of the charge of rape and the
accused is accordingly convicted on Count 1. It is not necessary for me to consider
the alternative, Count 2.
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Tahaafe anor v Tea anors

Supreme Court, Nuku'alofa
Ford J
C 485/2001

30 January 2002; 1 February 2002

Practice and procedure — strike out application based on O 8, RR 6(1)(i) and
(iii) — dismissed

Livaki Manly Tahaafe died on on 10 March 2001. The 21 year-old deceased had been
working as a deck hand on the "Southwind I1", a fishing vessel owned by the fourth
defendant, the Friendly Island Fishing Company Limited. It was alleged that on 9
March 2001, while carrying out his duties of trying to "fin a live shark", the deceased
was attacked on the left calf by the shark and he sustained serious injury to his leg. He
died the following day at Vaiola hospital. The plaintiffs were the deceased's parents.
They lived in the United States. They brought the action under the Fatal Accidents
Act (Cap 34) and they purported to sue on their own behalf and in a representative
capacity on behalf of Denisi Hou who was the deceased's "common-law wife".
Initially when the writ was issued there were seven named defendants. After giving
notice to the court last November, the plaintiffs applied on 25 January 2002 for leave
to discontinue against the fifth, sixth and seventh defendants, being the secretary for
the Ministry of Fisheries, the Ministry of Fisheries and the Government of Tonga
respectively. Leave was granted accordingly. The remaining four defendants made an
application to strike out the proceedings.

Held:

1. The first ground of the application was that the case was frivolous and
vexatious as it was a clear case of novus actus. The only evidence
available was affidavit evidence. Courts take a restrictive approach to the
use of affidavit evidence in strike out applications and as such the leave to
file the affidavits was refused. The first ground was not made out.

2. The second ground of the strike out application was based on an abuse of
process of the court as the proper defendants should be the hospital or the
government. However that argument went to the merits of the claim itself
and was not an appropriate submission in the context of a strike out
application.

3. The strike out application was dismissed and the plaintiff was granted
leave to file an amended statement of claim.
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Cases considered:
Jagroop v Soakai [2001] Tonga LR 234 (CA)
Norman v Mathews (1916) 85 LIKB 857
Turners & Growers v Westpac [1997] 1 NZLR 359
Wenlock v Moloney [1965] 2 All ER 871

Statute considered:
Fatal Accidents Act (Cap 34)

Rules considered:
Supreme Court Rules 1991

Counsel for plaintiff : Ms Helu
Counsel for defendent : Mr Garrett
Judgment

The writ and statement of claim in this proceeding were filed on 4 September
2001. The case arises out of the death of one, Liuaki Manly Tahaafe, on 10 March
2001. The 21 year-old deceased had been working as a deck hand on the "Southwind
II", a fishing vessel owned by the fourth defendant, the Friendly Island Fishing
Company Limited. It is alleged that on 9 March 2001, while carrying out his duties of
trying to "fin a live shark", the deceased was attacked on the left calf by the shark and
he sustained serious injury to his leg. He died the following day at Vaiola hospital.

The plaintiffs are the deceased's parents. They reside in the United States. They
bring the action under the Fatal Accidents Act (Cap 34) and they purport to sue on
their own behalf and in a representative capacity on behalf of Denisi Hou who is
described as the deceased's "common-law wife". I have not heard argument at this
stage as to whether Ms Hou is entitled to bring a claim under the Fatal Accidents Act.

Initially when the writ was issued there were seven named defendants. After
giving notice to the court last November, the plaintiffs applied on 25 January 2002 for
leave to discontinue against the fifth, sixth and seventh defendants, being the
secretary for the Ministry of Fisheries, the Ministry of Fisheries and the Government
of Tonga respectively. Leave has now been granted accordingly.

The present application before the court has been made by the remaining four
defendants. It is an amended application to strike out the whole of the proceeding
pursuant to Order 8, Rules 6(1)(ii) and (iii) of the Supreme Court Rules. Paragraph
(ii) relates to "frivolous and vexatious" proceedings and paragraph (iii) relates to
proceedings which are alleged to be an "abuse of the process of the court".

In the original strike out application filed on 26 September 2001, the defendants
first ground had been that the claim "disclosed no cause of action" in terms of
paragraph (i) of the rule but that ground has not been proceeded with.

An affidavit, sworn by the brother of the deceased, was filed in support of the
defendants' original strike out application. It seemed to focus on the relationship
between the plaintiffs and their deceased son and, by implication, the parent's
entitlement to bring a claim under the Fatal Accidents Act. The court was anticipating
that argument on the strike out application would proceed along these lines but that
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particular affidavit was not referred to at the hearing and instead a totally new tack
was pursued.

On 24 January 2002 the defendants filed, without first obtaining leave from the
court, two further affidavits, one by the first defendant and the other by an employee
of the fourth defendant. The admission of these affidavits was objected to by counsel
for the plaintiffs and I indicated that, rather than hold up the hearing over this issue, I
would reserve my ruling and continue to hear submissions on the strike out
application and then include my ruling on the admissibility of the affidavits in this
judgment.

The principal submissions made by Mr Garrett in support of the strike out
application are summarised in his submissions in the following two paragraphs:

"The defendants make this application to strike out at this
point because they submit that there is such a clear case of
novus actus interveniens -- namely the treatment received by
the deceased at Vaiola hospital -- that even if all other
elements for a successful action in negligence were proven
(which the defendants allege is not possible), the case would
inevitably fail because the chain of causation is so clearly
broken.

The defendants' second ground for this application is that the
action is an abuse of process of the court because the
defendants are sued for an ulterior motive. The defendants
contend that the proper defendant is either Vaiola hospital
authorities or the Kingdom of Tonga as the responsible
authority therefore. It is submitted that for reasons unknown
to the defendants, the plaintiffs are reluctant to sue those
parties directly, and wish, effectively to have the defendants
do so for them by way of joinder."

The affidavit of the first defendant, which counsel seeks leave to rely upon, purports
to describe the deceased's condition when he was transferred from the "Southwind II"
to the "Sea Taxi" and the other affidavit refers to the deceased's condition when he
arrived back on the wharf at Nuku'alofa before his transfer to Vaiola hospital. The
affidavit from the first defendant also sets out his knowledge and recollection of the
accident itself and the aftermath.

The thrust of the defendants' submission under the first head of its strike out
application is that the case is frivolous and vexatious because, as counsel put it,
"whatever may have occurred on the "Southwind II"; the real cause of the deceased's
tragic death was the grossly negligent treatment he received at Vaiola hospital".
Earlier in his submissions, Mr Garrett had said:

"Although the court has no evidence before it at this point,
counsel for the plaintiff (sic) is aware that the deceased died
while undergoing an operation to better repair the injury. The
suspicion is that the deceased's succumbed because of an
excessive dose of anaesthetic."
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The principles applicable to strike out applications were recently considered by the
Court of Appeal in Jagroop v Soakai [2001] Tonga LR 234 (CA) at 236:

"The principle upon which an application to strike out a claim
may be entertained by the court is clear. No party should have
his claim denied without a hearing in the ordinary way except
where the claim is so hopeless that it cannot possibly succeed
... If the (plaintiff) has a cause of action which may possibly
succeed he is entitled to pursue it."

The first ground advanced by the defendants is that the proceeding should be struck
out as being frivolous or vexatious because it is a clear case of novus actus. Counsel
was unable to refer the court to any authority in support of that proposition and his
failure to do so is not in the least surprising.

The words "frivolous or vexatious" refer to cases that are plainly and obviously
unsustainable. As Lush J expressed it in Norman v Mathews (1916) 85 LJKB 857 at
859:

"There is an inherent power in every court to stay and dismiss
actions or applications which are frivolous and vexatious and
abusive of the process of the court ... In order to bring a case
within the description it is not sufficient merely to say that the
plaintiff has no cause of action. It must appear that his alleged
cause of action is one which on the face of it is clearly one
which no reasonable person could properly treat as bona fide,
and contend that he had a grievance which he was entitled to
bring before the court.”

It was not explained to the court how it is alleged that a defence of novus actus can
convert a claim based on a proper cause of action into a frivolous and vexatious
proceeding. In Wenlock v Moloney [1965] 2 All ER 871 at 874, Danckwerts LJ, in
reference to "frivolous or vexatious proceedings" and proceedings that are alleged to
be "an abuse of the process of the court", said:

"... the commonest case was where a plaintiff was seeking to
bring an action on a point which had already been decided or
was obviously wholly imaginary."

It is not alleged that the present case comes within that category of proceeding.

The issues raised by the defendants are factual issues which are very much in
dispute. It is not appropriate to try and determine such issues by affidavit evidence on
a strike out application. As Danckwerts LJ went on to say in the Wenlock case, "...
this summary jurisdiction of the court was never intended to be exercised by a minute
and protracted examination of the documents and facts of the case."”

Affidavits establishing that an action is frivolous or vexatious within the
recognised and accepted definitions of those words, or otherwise an abuse of the
process of the court would be admissible but these days the courts tend to take a
restrictive approach to the use of affidavit evidence in strike out applications. With
reference to the equivalent procedural rules in New Zealand, the High Court has said:
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"The court could only have regard to defendant evidence
which was uncontradicted, uncontroversial, consistent with
the pleading in question and interpreted in the light most
favourable to the party against whom it is filed." Turners &
Growers v Westpac [1997] 1 NZLR 359.

This court has tended to take a slightly more flexible approach to the use of affidavit
evidence but nevertheless the New Zealand authority does provide a useful guideline
in this area of the law. In any event, the evidence contained in the affidavits which the
defendants seek to introduce in the present case goes well beyond the accepted
parameters and leave to file the affidavits is refused. The first ground has not been
made out. The issues of fact raised in the statement of claim can only be properly
determined by hearing oral evidence.

The second ground of the strike out application is based on an abuse of process
of the court. Commenting on the English equivalent of our rule, the learned authors of
the Supreme Court Practice (1991) para 18/19/17 state that the term "abuse of process
of the court™:

. connotes that the process of the court will prevent the
improper use of its machinery, and will, in a proper case,
summarily prevent its machinery from being used as a means
of vexation and oppression in the process of litigation."

Civil Procedure 2001 Vol 1 (the White Book) (para 3.4.3) states:

"Although the term 'abuse of the court's powers' is not defined
in the rules or practice direction, it has been explained in
another context as 'using that process for a purpose or in a
way significantly different from its ordinary and proper use',"
reference is then made to Attorney-General v Barker, The

Times, March 7, 2000.

In the present case, the defendants submitted that the claim is an abuse of the court's
process because the proper defendant should be Vaiola hospital or the government.
As counsel put it, "why should they (the defendants) be forced into the expense of
been involved in a case in which it is so clear that they are not responsible". That
argument goes to the merits of the claim itself and is not an appropriate submission in
the context of a strike out application based on abuse of process of the court.

Whilst the statement of claim is, adopting the expression used in the Wenlock
case, "long, inartistic and wandering" consisting as it does of some 111 paragraphs,
the claim itself is not an abuse of the process of the court.

The strike out application is dismissed with costs to the plaintiff.

Consequent upon the discontinuance of the claim against the fifth, sixth and
seventh defendants, the plaintiff is granted leave to file an amended statement of
claim. Hopefully, counsel will now take the opportunity to reflect further on the
pleadings and in the amended statement of claim present the allegations in a more
focused manner.
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Tongi v Church Educational System of the Church of Jesus
Christ of Latter Day Saints

Supreme Court, Nuku'alofa
Ward CJ
C 293/01

28-30 January 2002; 8 February 2002
Employment law — constructive dismissal — resignation voluntary

The plaintiff had been employed by the defendant as a teacher since 1980 and had
served in a number of Mormon schools in Tonga during that period. In 1996 he was
appointed to Liahona Middle School but, at the end of the 1998 school year, his
services were not renewed by the defendant. It was stated to be the result of problems
with his teaching and his relationships with the pupils and his supervisor on the staff.
He was given a number of options which included resigning and taking his accrued
pension entitlement as a lump sum for which he opted. He claimed that he was forced
to resign and that it was effectively a dismissal. It was pleaded that his dismissal was
in breach of his contract of employment, that he was not given the right to answer the
charges upon which the decision to terminate his employment was based before the
decision was taken and that the allegations against him were false. He claimed
damages of $200,000.

Held:

1.  The court was satisfied that the defendant had good reason to cease
employing the plaintiff. They had the right to do so and gave the plaintiff
every opportunity to put his case before the final decision was made. The
court also did not accept the plaintiff's claim that he was forced to resign.
This was clearly a dismissal for good reason.

2. The burden of proving that the waiver provided a complete defence lay on
the defendant. The court was not satisfied that it proved that it did. The
invitation to sign the waiver was clearly with reference only to those
benefits; any possible wider meaning in the words of the waiver cannot
extend it without there being evidence that the signor was aware of the
additional meaning.

Counsel for plaintiff : Mr 'Etika
Counsel for defendant : MrNiu
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Judgment

The plaintiff has been employed by the defendant as a teacher since 1980 and
has served in a number of Mormon schools in Tonga during that period. In 1996 he
was appointed to Liahona Middle School but, at the end of the 1998 school year, his
services were not renewed by the defendant. It was stated to be the result of problems
with his teaching and his relationships with the pupils and his supervisor on the staff.
He was given a number of options which included resigning and taking his accrued
pension entitlement as a lump sum for which he opted. He claims that he was forced
to resign and that it was effectively a dismissal. It is pleaded that his dismissal was in
breach of his contract of employment, that he was not given the right to answer the
charges upon which the decision to terminate his employment was based before the
decision was taken and that the allegations against him were false. He claims
damages of $200,000.

The Church Education System (CES) of the Church of Jesus Christ of the Latter
Day Saints employs its staff on a series of annual contracts each running for an
academic year but tenure was described in November 1984 in the following terms:

"A. While the Church cannot and will not guarantee
employment to any individual for a definite and specified
period of time, it endeavours through manpower planning to
stabilise the status of Church employees.

B. Where success is obtained in the early years, and the teachers
keep a growing edge which enables them to continue to perform
well, they can expect to continue their employment on a career
basis, and feel secure in their work."

That was not reprinted in January 1996 when new conditions of employment were
included in the Teachers Handbook but it is clearly the present policy and intention of
the CES.

During 1998, a number of incidents occurred which caused the Principal of the
Middle School, Aine Vuki, and her immediate superior, Fololini Havea, to become
concerned about the plaintiff's conduct and manner of teaching.

In his evidence, the plaintiff suggested on more than one occasion that these two
women had developed a dislike for him and that they had, in various ways,
engineered his dismissal because of that personal animosity rather than as a result of
any valid cause for criticism of him. At one point he accepted the description of them
both as his enemies and he suggested they had deliberately influenced his pupils to
make false accusations against him.

It is not necessary to go into details about all these incidents in 1998 but
reference should be made to two.

In one, following the plaintiff's absence for a short period during the school
inter-house sports in February, the Principal spoke to him in her office about
deducting some of his pay. There can be no doubt that the conversation was
unpleasant. She wrote a letter of complaint the same day to Fololini in which she
suggested the plaintiff had been extremely aggressive, had threatened to hit her and
left shouting "I will do something to you."
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The plaintiff denies the accuracy of her account. He admits there was a
rancorous exchange but insisted that he "only" said, "Shut up or I will slap your face."

In the other incident Fololini, who had an office close to the plaintiff's
classroom, wrote to him in July expressing concern at the behaviour of the students in
his class and suggesting he should enrol in the education course that was held after
school each Tuesday specifically to help teachers improve classroom management
and improve their teaching skills. The plaintiff accepted this was written and pointed
out that the letter specifically mentioned that he had not inflicted corporal punishment
on that occasion.

The defendant maintains a system of annual appraisals of its teachers which is
based on the supervisor's and the teacher's evaluations and also, occasionally, on a
system of evaluation by the students. The latter is carried out by each student being
given a form upon which are 16 set comments about the teacher such as "My teacher
can keep control in the class". They give an evaluation between 1 and 4 on a scale
printed on the form in which 1 is "Always" and 4 is "Never". At the end of the printed
comments there is a space for "Other Comments". The students do not put their
names on the forms.

The students in forms 1 and 2 were asked to carry out such an evaluation on the
plaintiff in the latter half of 1998. The overall mark given by the students was very
poor and the comments at the end gave cause for serious concern. There were
repeated references to hitting the children, swearing at them, sleeping in class and
leaving the class during lesson time. It was also suggested that he ate in class and that
he traded food for good marks.

The plaintiff's self-evaluation, on the other hand, was good. On a scale of 1
(low) to 6 (high) he rated himself 6 or 5 on all but one of the twelve printed
statements.

On 26 October 1998, there was a meeting of the Council at which the plaintiff
was not present. They had before them for consideration a number of documents
including those referred to above and, at the conclusion, a "Detailed Summary as of
26 October 1998" was prepared.

The Summary was set out under four headings; Students' evaluations,
Evaluations, Attendance and Attitude. It concluded;

"In the light of his overall performance, the recommendation
of the Council is that Sitaleki Tongi will no longer be
employed with LDS Church Schools Tonga - effective 06
November 1998.

The following options are available:

1. Termination for cause (retirement is still available)
2. Resignation and early retirement
3. Resignation and deferred retirement"

On 3 November, the plaintiff was summoned to a meeting of the Disciplinary
Council. There were nine members present including Aine and Fololini. The plaintiff
was told of their concerns and that, after reading the various reports and other
documents they had decided to hear from the plaintiff. He was given the Summary
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and it is minuted that he was told, "We want you to go through the reports and make
comments if you have any. At the end of the summary reports, we have stated some
alternatives for you. See if you need clarification."

The plaintiff told the court that he had not expected he was in line for dismissal
and was shattered at the news. He said he was not aware of most of the allegations
and in particular did not know the nature of the students' comments. He was so
shocked he simply wanted to get out of the meeting and think of what he wanted to
say. He was not given, he said, a chance to answer the charges.

The minutes of the meeting suggest the opposite. At the outset he answered the
points under three of the four headings in the Summary. He denied the allegations of
anger and swearing, stated the demand for food for marks was a joke, denied he
threatened bodily harm to his supervisor and that he had any feelings of anger and
hostility to the administration. The minutes suggest he admitted using corporal
punishment but the witnesses who were present at the meeting agreed they had the
view that he had denied it and I accept that he did so. He also disputed the right of the
authorities to deduct pay for some of his absences.

The plaintiff does not accept the minutes are accurate. He told the court that he
wanted to have time to think particularly because he was largely taken by surprise. In
the end one of the members of the Council suggested they should adjourn and meet
again on 5 November. Mr Niu, for the defendant, asked the plaintiff what he did in
the time he had thus gained to remedy the false accusations. The plaintiff agreed he
had done nothing. He wrote no notes of what he wanted to say, he asked no one to
attend to speak on his behalf and he did not ask for any of the students to be examined
about their allegations.

The plaintiff told the court that, when he arrived on 5™, he was not given a
chance to speak further. He points out that he knew there was no point in any event
because he considered the final words of the Summary showed that a decision had
already been made not to employ him anymore.

As has been said, in contrast to the impression given in the minutes of the
meeting of 3 November, the plaintiff said he did not really defend himself because he
simply wanted to get away from the meting. Having heard the evidence of some of
the others present, I am satisfied the minutes give a true impression of what took
place at the meeting.

In court the accused was fluent and articulate. He stated his case strongly and
repeatedly and often ignored a question he had been asked if, by so doing, he could
again repeat his case. He was vigorous in his attack on Aine and Fololini, repeating it
at any opportunity and he was quick in the witness box to deny anything that was
difficult to explain.

In particular, he denied emphatically that he had been given an opportunity to
see the allegations before the meeting on 3 November. That was, he said, the reason
for his difficulty in answering the charges and his anxiety to get out from the meeting
to think. The student's evaluations, in particular, were, he said, not made known to
him.

Despite the certainty of that assertion, in cross-examination by Mr Niu he had to
agree that he had, in fact, been told of the students' comments. On 24 September Aine
Vuki had prepared an annual record of the plaintiff's performance. It was shown to
the plaintiff and he signed it on 29 September.
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At the end of the form, under a heading "Additional Comments", Aine had
typed:

"He has successfully completed 2 classes of Teacher
Development and has made a commitment to attend more.
According to the students' evaluation, you Sitaleki need not to hit
them or swear at them and you also need to stay put in the
classroom during class hours."

The plaintiff's signature was immediately below that and when he was asked about it
in court he not only denied having seen it but accused Aine of having deliberately
added it to the form after he had signed.

He was shown a letter he had written on the same day he had signed the annual
record.

"Madam,
According to the additional comments by students' evaluation

on teachers where its said that I swore at the students. I had
never sworn at any student as far as [ remember.

Thank you

Sitaleki Tongi"

He then agreed that the reference to Additional Comments in that letter was
undoubtedly a reference to the last remarks in the annual record and that they were
there when he signed it.

Counsel points out the significant fact that, faced with three specific allegations,
namely hitting, swearing and staying out of the classroom, and having taken the
trouble to write in answer to it, he only denied the swearing.

He also suggested that he did not realise before the meeting on 3 November that
Aine's complaint that he had threatened her was still to be considered. Again, a letter
he had written to Personnel showed he knew the report was still being considered as a
live issue. The letter is dated 10/12/98 but the plaintiff agreed that it was written
according to the American style and was the 12 October. It said;

"This problem with Aine was already resolved. I went in to
her office and said sorry and cried and asked her for
forgiveness. She did forgave as she said. So this report
shouldn't go against me."

I am satisfied the plaintiff knew only too well in September and October of that year
that there were a number of allegations being made to his detriment and that he was
given more that one opportunity to consider and answer them. I do not accept his
assertion that he was so surprised on 3 November that he could not think of anything
to say in his defence and I accept he did take the opportunity to answer.
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The plaintiff agreed that the terms of his employment included an absolute ban
on corporal punishment and abuse stated in the Teachers' Handbook in the following
terms:

"Corporal Punishment
Physical and/or Verbal abuse of students or other employees are
unacceptable and will result in termination."

In 1995 the plaintiff had been warned about the use of corporal punishment and made
a commitment never to use it again. He insisted that he has not done so since.

In view of the plaintiff's unswerving denial of the truth of any of the students'
comments, the defendants called six of the students who had made the allegations. I
was satisfied that they made those comments unprompted or influenced by any other
person. I was also satisfied that the allegations of corporal punishment, offensive and
abusive comments and absence from and sleeping in class were true. Whilst I was
satisfied that the plaintiff did demand food for marks, I was not satisfied that he was
making those remarks in a serious manner.

The Teachers Handbook also includes as grounds of termination, unexcused
absence, neglect of duty, insubordination and "other inappropriate actions the
supervisor deems sufficient to justify dismissal".

I have no doubt that the CES had sufficient and good reason to decline to offer
him another contract. I am equally satisfied that he was given clear notice of the
complaints that were being considered and adequate opportunity to give any
explanation he wished. I do not accept his suggestion that he was intending to give
explanations at the meeting of 5 November. I do not believe the plaintiff's denials of
his use of corporal punishment nor do I believe his denial of abusive language to the
pupils. I do not accept his explanation that his absences from the classroom during
class were to seek assistance from the music teacher.

I am satisfied on the evidence before me that the plaintiff was an inadequate
teacher who was unable to control his pupils and who was quick to try and blame his
failures on his colleagues. I am also satisfied that he has been careless of the truth in
much of his evidence in court.

I am satisfied that the last lines of the Detailed Summary of 26 October
amounted to a recommendation only and that the Council had not made up its mind. I
am satisfied that they were specifically leaving the final decision open until the
plaintiff had been given an opportunity to answer the allegations before them. I am
satisfied that he understood that was the position and took the opportunity to give his
explanations.

At the meeting on 5 November, the plaintiff was advised of his right to appeal to
the CES Administrator. He did so in the form of a letter on the same day. However,
before it was considered, he went to the Administrator and advised him that he would
take the option of resignation and early retirement. On 13 November 1998 he wrote to
him:

"Dear Sir:

I surely wish to resign from my duty as teacher in the Church
Schools Tonga at the end of the school year 1998. I also want
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to have my early retirement benefits for future plannings.
Thank you for everything.

Sincerely yours."
On 18 November the Administrator wrote a letter headed "Retirement Payout".

"Dear Sitaleki:
Congratulations on your retirement!

Because you have chosen the lump sum option for your
retirement payout, please be aware that coverage for all
benefits under the Deseret Benefit Plan for Tonga will cease
upon the receipt of your lump sum payout. The Church will
have no further obligations towards you from this date.

If you are agreeable to this, please sign the waiver below and
we will release the cheque for your total lump sum payout."

The waiver referred to was typed at the bottom of the letter:

"I, Sitaleki Tongi, hereby accept the sum of T$43,083.21 as
full and final settlement of any and all monetary obligations
payable to me. I hereby waive all other benefits that I may be
entitled to from the LDS Church Educational System
effective from this 18th day of November 1998."

The plaintiff signed it on 19 November 1998 and he told the court that it was at about
that time that he first decided to sue the CES.

As I have stated, I am satisfied that CES had good reason to cease employing
the plaintiff. They had the right to do so and gave the plaintiff every opportunity to
put his case before the final decision was made. I do not accept the plaintiff's
suggestion that he was forced to resign. This was clearly a dismissal and, as I have
stated, for good reason. The option to allow him to resign was a generous gesture by
the CES. I am satisfied the plaintiff understood the position he was in and made his
choice freely. I am also satisfied that, in so doing, he abandoned his appeal.

The defence has suggested that the waiver was sufficient to prevent any claim
for damages for wrongful dismissal. The Administrator made it clear that whether or
not it amounted to a complete waiver, he would certainly not have given the cheque
to the plaintiff if he had realised he intended to sue for more.

The burden of proving that the waiver provides a complete defence lies on the
defendant. I am not satisfied it has proved that it does. The wording of the letter of 18
November makes it clear that what will cease on acceptance of the lump sum payout
is all benefits under the Deseret Benefit Plan. He is asked to sign the waiver if he is
agreeable to that.

The terms of employment of November 1984 explain the Deseret Benefit Plan.
It is a voluntary contributory scheme, which provides for death, disability and
retirement benefits.
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I am satisfied that the invitation to sign the waiver is clearly with reference only
to those benefits and any possible wider meaning in the words of the waiver cannot
extend it without there being evidence that the signor was aware of the additional
meaning.

Whilst it is not necessary to consider the question of damages, I should state
that, had it been necessary, there was no evidence upon which an award could
properly have been assessed. What little there was was vague and unsupported and, in
fact, on the matter of the effect of dismissal on the plaintiff's obligations to pay the
fees of two of his daughters at Brigham Young University, Hawaii, I am satisfied the

300 plaintiff deliberately attempted to mislead the court.
The claim is dismissed with costs to the defendant to be taxed if not agreed.
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Taufa v Singh anor

Supreme Court, Nuku'alofa
Ward CJ
C 02/02

20 February 2002; 22 February 2002
Contract law — lay-by agreement — whether a meeting of the minds

The appellant had agreed to buy two items from the respondent. It was agreed the
purchase would be on lay-by and she made a deposit of $10 for one item and $5 for
the other. Some time later she changed her mind and asked for a refund of her
deposit. The respondent refused. The appellant brought an unsuccessful action in the
Magistrates' Court for $250 damages for recovery of the $15 and for unhappiness.
Her counsel at the hearing, who did not draft the original claim, sensibly proceeded
only on the claim for restitution. The appellant appealed the magistrate's decision on
the ground that the magistrate did not consider the state of understanding between the
parties.

Held:

1. The question of the time of the issue of the invoice with its written
conditions of lay-by in relation to the time the agreement was made was
also a vital and relevant issue as was the question of whether the
possibility of cancellation of the contract was discussed or agreed.

2. The magistrate must state the reasons for and the details of his decision in
sufficient detail to allow an appellate court to determine whether it was
correct. The judgment was far too brief and failed to mention essential
ingredients of the decision. The case was sent back for rehearing by a
different magistrate.

Counsel for appellant : Mr Tu'utafaiva
Counsel for respondent : MrNiu
Judgment

The appellant brought an action in the Magistrates' Court for $250 damages for
recovery of a total sum of $15 paid as a deposit for some gold jewellery and for
unhappiness. Her counsel at the hearing, who did not draft the original claim, sensibly
proceeded only on the claim for restitution.

Briefly, the appellant's case was that she had agreed to buy two items from the
respondent. It appears it was agreed the purchase would be on lay-by and she made a



Taufa v Singh anor (SC) 27

40

50

60

70

deposit of $10 for one item and $5 for the other. Some time later she changed her
mind and asked for a refund of her deposit. The respondent refused.

It is clear that the case for each of the parties depended on a different view of
the nature of the agreement for lay-by. The appellant told the court that she believed it
meant that she would pay a deposit and take the goods, paying the balance over a
period of time. The respondent's case was that such an arrangement would have been
hire purchase or deferred payment. Under lay-by, the deposit simply secured the
goods but they would not be handed over until payment of the full amount had been
made.

The respondent produced two documents headed "Lay Buy/Invoice" recording
the payment of each of the deposits and the goods towards which they had been paid.
At the bottom of each there are printed a number of conditions, the first of which
states:

"1. Items of lay buy must be collected within 60 days or
deposit will be forfeited".

The magistrate, in a short judgment, found:

"... that the defendant understood the contract on the invoice
in relation to the conditions of this lay-buy because the
plaintiff and the defendant spoke in English well and signed
the contract."

The appellant appeals that finding on the ground that the magistrate did not consider
the state of understanding between the parties. Counsel amplified that ground later:

"The issue at the trial ... was whether there was no consensus
of the minds of the parties so as to render the contract void
because of mutual mistakes. The learned magistrate erred in
law and in fact in holding lay-buy sale to be an international
way of buying and therefore the Plaintiff is wrong in her
understanding of lay-buy sale."

It is clear from his judgment that the magistrate did consider the state of the
appellant's understanding and found that she had understood the respondent's terms
because they both spoke English. Unfortunately, there was much more to the decision
than that. There was a dispute as to what had actually been said, as opposed to the
ability of the parties to understand English, and the term actually agreed. The
question of the time of the issue of the invoice with its written conditions of lay-by in
relation to the time the agreement was made was also a vital and relevant issue as was
the question of whether the possibility of cancellation of the contract was discussed or
agreed.

This court has said many times that the magistrate must state the reasons for and
the details of his decision in sufficient detail to allow an appellate court to determine
whether it is correct.

This judgment was far too brief and failed to mention essential ingredients of
the decision. In those circumstances, regrettably, I must send the case back for
rehearing by a different magistrate.
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However, counsel may consider this has already incurred costs far in excess of
the sum being sought. As so often is the case, it would appear that the original
counsel, by badly advising the appellant that she could claim for unhappiness, misled
her and started her on a course that was out of proportion to the likely outcome. A
retrial will simply add to the already disproportionate costs of this action but this

Court has no alternative.
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Fonua v Tonga Communications Corporation Ltd

Supreme Court, Nuku'alofa
Ward CJ
C 692/01

19 February 2002; 28 February 2002

Practice and procedure — application to strike out claim — grounds of no
reasonable cause of action and should have been brought by judicial
review - application dismissed

Practice and procedure — claim was unclear and unspecific — court ordered
amended statement of claim to be filed

The plaintiff sought $516,000 damages arising from salary he would have earned and
pension to which he would have been entitled if he had not been forced, as he
claimed, to resign from his position as Chief Engineer of the defendant corporation.
The defendant applied to strike out the action on the alternative grounds that it
disclosed no reasonable cause of action and that it was an abuse of the process of the
court because of delay and because the claim should have been brought by judicial
review.

Held:

1. The test for the court was not whether a sufficient cause of action was
stated in the pleading but whether it was disclosed. The statement of claim
did disclose a possible claim for wrongful dismissal. That was sufficient to
avoid the application under rule 6(1)(i). The first ground failed.

2. The Tonga Communications Corporation was a public body and therefore
may be susceptible to judicial review. However the court did not consider
that the terms of paragraph 14 necessarily limit the plaintiff to seeking a
remedy by judicial review. Recent authorities extended the principles of
natural justice to wrongful dismissal cases and the terms of paragraph 14
may be relevant. The application was refused.

3. However the claim was unclear and unspecific. The court ordered that the
plaintiff should file within 28 days an amended statement of claim setting
out clearly the cause of action and the basis for it. The action would be
struck out if it was not so filed.

Rules considered:
Supreme Court Rules 1991
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Counsel for plaintiff : MrNiu
Counsel for defendant : Mr Tu'utafaiva
Judgment

The plaintiff is seeking a total of $516,000 damages arising from salary he
would have earned and pension to which he would have been entitled if he had not
been forced, as he claims, to resign from his position as Chief Engineer of the
defendant corporation.

The defendant applies to strike out the action on the alternative grounds that it
discloses no reasonable cause of action and that it is an abuse of the process of the
court because of delay and because the claim should have been brought by judicial
review.

No reasonable cause of action.

By Order 8, Rule 6(2), the first ground must be decided on the statement of claim
alone. Mr Tu'utafaiva points out correctly that despite a lengthy and detailed
statement of claim there is no specific ground pleaded. The relief sought in the prayer
simply seeks damages in the sum already mentioned, interest and costs.

Mr Niu, for the plaintiff in his response to the application did not specifically
state the cause of action but referred to the allegation that the plaintiff was wrongly
forced to resign.

Order 8, rule 6(1)(i) states:

"(1) The court may at any time order that any pleading or part
thereof be struck out if

(i) It discloses no reasonable cause of action or defence as
the case may be"

The test for the court is not whether a sufficient cause of action is stated in the
pleading but whether it is disclosed. In this case the statement of claim does disclose a
possible claim for wrongful dismissal. That is sufficient to avoid the application
under rule 6(1)(i).

The first ground fails.

Abuse of process
The suggestion of delay in this case is effectively part of the second limb; namely,
that it should have been brought by way of judicial review. If that second argument is
correct, then the delay is clearly inordinate and has not been justified in any way but
otherwise it cannot be sufficient to make the proceedings abusive.

Mt Tu'utafaiva points out that the suggestion of wrongful dismissal is founded
solely on the contents of paragraph 14:

"14. The decision of the Committee was improper and unlawful
in that:

(a) There had not been any charge or notice of any complaint
that the Plaintiff be dismissed for any misconduct or
improper performance of his duties;
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(b) There was no reasonable opportunity given to the plaintiff
to be heard and there was no fair hearing of any such
charge or complaint against him;

(¢) The Committee was biased against him."

Those are plainly more appropriate to a case of judicial review. There is not, he
suggests, any other ground for the claim.

Mr Niu counters that the terms of Order 27 makes it clear that the remedy only
applies to an inferior court, tribunal or public body. It is a more restricted rule that the
English Order 53 and many of the authorities under the English Order do not apply
here. He also points out that the remedies under our Order are also more limited and
his claim is for damages not for any remedy under Order 27.

I do not accept that our Order is any more limited than Order 53. The court in
Tonga has consistently followed the English authorities both before and after the
present Order 53 was promulgated.

I am satisfied that the Tonga Communications Corporation is a public body
which may be susceptible to judicial review. However, I do not consider that the
terms of paragraph 14 necessarily limit the plaintiff to seeking a remedy by judicial
review. It would appear, and I use those words because it is far from clear, that the
claim is based on a contractual relationship between the parties. I accept that is not, in
itself ground for refusing judicial review but, in this case, I do not consider it is a case
that would be is subject solely to review. Recent authorities have extended the
principles of natural justice to wrongful dismissal cases and the terms of paragraph 14
may be relevant in this case also.

In the circumstances the application is refused.

However, I have every sympathy with the defendant. It is required to defend a
claim that is unclear and unspecific.

I order that the plaintiff shall file within 28 days an amended statement of claim
setting out clearly the cause of action and the basis for it. If it is not filed, I shall strike
the action out.

Although I have refused the application, I regard this as one of the exceptional
cases where the losing party should still have its costs and I order that the plaintiff
shall pay the defendant's costs arising from this application in any event.
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Edwards v Simiki anor

Supreme Court, Nuku'alofa
Ward CJ
C 821/00

11 March 2002
Defamation — defence of privilege — defence allowed

The first defendant called a public meeting of all Tongan shopkeepers and any other
interested people as a result of increasing concern at the number of Chinese owned
shops and their ability to undercut prices in the Tongan owned shops even for the
same items. As a result the formation of an Association was mooted and a committee
and officers elected. The first defendant was the chairman and the second defendant
the assistant secretary and, later, secretary. At that meeting a number of concerns
were aired and it was suggested that the committee should draft a petition to present
to His Majesty and Parliament. Following various further meetings a draft was
completed and a further public meeting called. That meeting took place on 4
September 2000 and the draft of the proposed petition was read out. It gave rise to
various comments and suggestions as a result of which the committee decided to take
legal advice from two separate law practitioners and also deleted some of the
complaints from the earlier draft. A further, and final, meeting was called on
Wednesday, 13 September 2000. At that meeting the first defendant opened the
meeting with a prayer and a short welcoming address after which she asked the
second defendant to read out the petition. She told those assembled there that they
would have an opportunity to make any comments or suggestions but should wait
until they had heard the whole petition through. There were a number of comments
made but none that resulted in any amendment to the draft. When the meeting
concluded, the petition was placed on a table and the people invited to sign if they
agreed and a number clearly did so. Some of the shopkeepers also took a copy with
them to display in their shops for other people to sign. When asked about the petition,
those shopkeepers explained what it was and invited the interested person to sign only
when they had read it through and agreed with its contents. Many of the eventual one
thousand signatures were added in those shops. Five days later all the petitions were
returned and, on Tuesday, 19 September 2000, one copy with all the signatures
attached was presented at the Palace office addressed as a petition to the Prince
Regent, the King being abroad at the time. The defendants had no more to do with the
petition and simply waited for any response from the Palace. The petition included
various complaints levelled at a number of government departments including Police
and Immigration, Inland Revenue and the Ministries of Finance and Labour. Included
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in those were two specific allegations of serious impropriety against the Minister of
Police personally. No other individual was singled out in that way. The plaintiff
brought an action for defamation. The first ground of defence was that those
comments were absolutely privileged under section 9 of the Defamation Act (Cap 33)
and the second ground was that they were protected by qualified privilege under
section 10.

Held:

1. The court must decide what was the true intention of making and reading
out the document. The court was satisfied that it was a genuine petition
and therefore ruled that the statements made by the defendants at the
meeting on 13 September 2000 were absolutely privileged under section 9
of the Defamation Act. Judgment was for the defendants and the claim was
dismissed.

2. The court was satisfied that those to whom the defendants were
communicating the petition were covered by the terms of section 10 as
people with an interest in hearing it. Equally, the court was satisfied the
defendants were communicating the contents of that petition in discharge
of a moral or social duty.

3. The only thing that would negate the protection was if the comments were
not made bona fide or were actuated by anger, ill-will, or other improper
motive. That would lift the protection of the section but that was a matter
for the jury and would depend on their finding.

Cases considered:
Hunter v Chief Constable of West Midlands [1982] AC 529
R v Simiki [2001] Tonga LR 320

Statute considered:
Defamation Act (Cap 33)

Mr Clive Edwards in person

Counsel for first defendant : Mr Tu'utafaiva
Counsel for second defendant : Mr Fakahua
Judgment

This is an action for defamation. The plaintiff is the Minister of Police. His
portfolio, at the relevant time, included the Immigration Department. The defendants
were, at that time, shopkeepers and, indeed, the first defendant still is.

As a result of increasing concern at the number of Chinese owned shops and
their ability to undercut prices in the Tongan owned shops even for the same items,
the first defendant called a public meeting of all Tongan shopkeepers and any other
interested people. As a result the formation of an Association was mooted and a
committee and officers elected. The first defendant was the chairman and the second
defendant the assistant secretary and, later, secretary.

At that meeting it appears a number of concerns were aired and it was suggested
that the committee should draft a petition to present to His Majesty and Parliament.
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Following various further meetings a draft was completed and a further public
meeting called. That meeting took place on 4 September 2000 and the draft of the
proposed petition was read out. It gave rise to various comments and suggestions as a
result of which the committee decided to take legal advice from two separate law
practitioners and also deleted some of the complaints from the earlier draft.

A further, and final, meeting was called on the Wednesday, 13 September 2000.
At that meeting the first defendant opened the meeting with a prayer and a short
welcoming address after which she asked the second defendant to read out the
petition. She told those assembled there that they would have an opportunity to make
any comments or suggestions but should wait until they had heard the whole petition
through.

There were a number of comments made but none that resulted in any
amendment to the draft. When the meeting concluded, the petition was placed on a
table and the people invited to sign if they agreed and a number clearly did so. Some
of the shopkeepers also took a copy with them to display in their shops for other
people to sign. On the evidence, I am satisfied that, when asked about the petition,
those shopkeepers explained what it was and invited the interested person to sign only
when they had read it through and agreed with its contents. Undoubtedly many of the
eventual, approximately, one thousand signatures must have been added in those
shops.

Five days later all the petitions were returned and, on Tuesday, 19 September
2000, one copy with all the signatures attached was presented at the Palace office
addressed as a petition to the Prince Regent, the King being abroad at the time. The
evidence is that the defendants had no more to do with the petition and simply waited
for any response from the Palace.

The petition includes various complaints levelled at a number of government
departments including Police and Immigration, Inland Revenue and the Ministries of
Finance and Labour. Included in those were two specific allegations of serious
impropriety against the Minister of Police personally. No other individual was singled
out in that way.

The claim of defamation is based on those passages, which were part of the
whole petition read out by the second defendant at the invitation of the first during the
meeting on 13 September together with the additional comment by the first
defendant, in response to an enquiry from the floor of the meeting, that they had good
evidence for the allegations in the petition.

The first ground of defence was that these comments were absolutely privileged
under section 9 of the Defamation Act Cap 33 and the second ground was that they
were protected by qualified privilege under section 10 of the same Act.

It should be mentioned that it was agreed with counsel that the jury should still
be asked to deal with the other issues raised including the issue of motive in relation
to qualified privilege. I shall give this ruling after they have given their decision.

The defence under section 9
Section 9 provides:

"9. No Criminal or civil proceedings for defamation of
character shall be maintainable in respect of any matter
stated —
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(a) in any petition to the King or Legislative Assembly;

(b) in the course of proceedings in the Legislative Assembly;

(¢) in the course of judicial proceedings before any Court
having jurisdiction in the Kingdom; or

(d) in any communication made in pursuance of his official
duty by any official of the Government to the Privy
Council, the Cabinet or another Government official."”

There has already been a criminal case against the same defendants for criminal
defamation. In that case I ruled that the statements were privileged under section 9
and directed the jury to return a verdict of not guilty. The defence ask the court to find
that there is a question of issue estoppel raised here.

I accept that the courts in England have refused to allow a civil action where the
purpose is to mount a collateral attack on a criminal case in which the same issue has
been ruled upon against them; Hunter v Chief Constable of West Midlands [1982] AC
529; but I am far from satisfied that issue estoppel applies as a doctrine in the courts
in Tonga. In Hunter's case the remedy was to seek to have the action struck out as an
abuse of process and I consider that would have been the appropriate course in the
present case.

Having said that, I do not consider this is such a collateral attack neither do I
consider it satisfies the accepted requirements to establish a case of issue estoppel if
such a doctrine has a place here.

The parties are not the same. Mr Tu'utafaiva suggests that as the present plaintiff
was the complainant in the criminal trial, the parties are effectively the same. I cannot
accept that. One effect of such a finding would be that an acquittal in criminal
proceedings would effectively block a large proportion of subsequent civil claims and
I cannot accept that is, or should be, the position in Tonga.

Neither do I accept that the issues are sufficiently the same in the two cases. The
evidence in the present case has been more extensive than that adduced at the
criminal trial and has ranged over different aspects of the events of that time.

Mr Tu'utafaiva also argues that this court is bound by its earlier decision on the
grounds of res judicata. Whilst I accept such a defence is available here, I cannot
agree that it applies in this case for similar reasons to those I have stated with regard
to issue estoppel. I would also have expected such a defence to have been pleaded,
which it was not.

The plaintiff, Mr Edwards, points to a passage in my earlier judgment, (R v
Simiki [2001] Tonga LR 320 at 324) where I said:

"l accept there must be some limit to the privilege under
section 9. Clearly the privilege under that section cannot be
used as a defence to charges over statements made in weeks
of meetings under the claim that the meetings will eventually
give rise to a petition."

He asks the court to find that the allegations against himself had been raised in the
two previous public meetings and a number of meetings between members of the
public and the committee. He suggests also that the main meetings should have been
private, closed meetings. Some of the people present did not sign the petition
including both the defendants. In this case, he asks, how can they say these passages
were part of a petition when they never adopted it themselves by adding their
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signatures and, in any event, he suggests that, until the petition is signed, it is not a
petition.

I do not consider I need to go into this in great detail. I see no reason to diverge
from my previous reasoning in the criminal trial.

I am satisfied that the document read out at the meeting of 13 September was a
petition to the King. I also accept that the contents were read out solely to allow those
present to decide for themselves whether to sign or not. If there had been no petition
as a result of the meetings or if I had considered this was a cover for some other
purpose, then I would not accept the statements were privileged but the evidence as a
whole points conclusively to the fact that this was the final reading of a petition that
was subsequently adopted by a number of people and submitted to the Prince Regent.
I believe the court must decide what was the true intention of making and reading out
the document. If it is proved that it was intended to be and did become a petition to
His Majesty, then it must be protected during a meeting with the people who have
asked for it when that meeting is to explain its nature and contents in order to allow
them to decide whether to associate themselves with it by adding their signatures.

Mr Edwards refers to the earlier meetings at which he suggests the same
passages were read. However, this case is about the single reading at the meeting on
13 September. That is the only defamation about which this claim is brought. I do not
consider the court is entitled to consider other publications of the same matter which
have not been included in the claim. I would add only one qualification; that the
earlier statements will be relevant to the court's decision about the motive and true
intention of the makers of the statement when deciding if it was, indeed, a genuine
petition.

As I have already stated, I am satisfied that this was a genuine petition and, in
reaching that decision, I considered the whole history of the events before and after
the presentation of the petition on 19 September 2000.

I should, however, refer to one specific aspect of the evidence of subsequent
events. It was suggested to the defendants that the contents of the petition had been
published in a newspaper. The defendants denied having ever seen such a report and
there was no evidence called to prove that publication. However, even if such a
publication had been proved, unless it is established that it was published by the
defendants, that does nothing to remove the protection of the section. In such a case,
of course, it would be a separate defamation and would give rise to a fresh cause of
action in the same way that the malicious repetition, outside the Legislative
Assembly, of statements privileged under section 9(b) would be actionable without
affecting the privilege attached to the original utterance.

The decision whether or not these statements were made under the
circumstances in section 9 is for the judge and, by section 11(2) if he finds it was, he
shall enter judgment for the defendant. I do so find and therefore rule that the
statements made by the defendants at the meeting on 13 September 2000 were
absolutely privileged under section 9 of the Defamation Act. There must be judgment
for the defendants and the claim dismissed.

The defence under section 10
Section 10 reads:
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"10. No criminal or civil proceedings for defamation of
character shall be maintainable in respect of any
communication made bona fide by any person in discharge of
a legal, moral or social duty or in reference to a matter in
which he has an interest and the person to whom such
communication is made has an interest in hearing it unless it
is proved that the person making such communication was
actuated by anger, ill-will or other improper motive."

By section 11, it is for the judge to decide whether the communication was made in
any of the circumstances set out. Should he do so, subsection (3) continues, "then if
there is no evidence that the defendant was actuated by anger, ill-will or other
improper motive the judge shall direct a verdict for the defendant."

The evidence in this case is that these meetings were called for the purpose of
addressing the dissatisfaction of the Tongan shop owners. Whether that
dissatisfaction was justified or whether it was, as the plaintiff has suggested, simply a
failure to accept that the Tongan shops were losing trade because the Chinese were
more competitive, does not need to be determined. I am satisfied on the evidence that
the concern and the reasons for the meetings was genuine.

The announcements calling the meetings were addressed to shopkeepers and
anyone else interested in the problem. There is no evidence that there was any attempt
to call others beyond that or that the meetings included others. I do not consider that
there has been any challenge to the fact that the defendants were persons with an
interest in the matter that was contained in the petition. I am satisfied on the evidence
that those to whom they were communicating it were covered by the terms of section
10 as people with an interest in hearing it. Equally, I am satisfied the defendants were
communicating the contents of that petition in discharge of a moral or social duty.

That will apply to the petition as a whole. It is true that the words complained of
in this case form a unique part of that petition because they are the only passages that
make a direct personal attack on an individual as opposed to the general attacks on
government departments. However, I do not consider that takes them outside the
scope of the protection. The communication that is protected is protected because of
the manner in which it is communicated and the purpose of the communication not
because the contents. That protection will apply to the whole of the communication.

The only thing that will negate the protection is if the comments were not made
bona fide or were actuated by anger ill-will or other improper motive. That would lift
the protection of the section but that is a matter for the jury and will depend on their
finding.
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Fisi anor v Tonga Development Bank anor

Supreme Court, Nuku'alofa
Ford J
C 920/1998

28 November 2001, 20-22, 25, 26, 28 February, 11 March 2002; 12 March 2002

Insurance — discharge form — signed under undue influence — no effect
Insurance — calculation of stock figure — evidence taken into account

The plaintiffs, a married couple with eight children, resided in the village of Fatai. In
1994 they borrowed $8000 from the first defendant, the Tonga Development Bank, to
build an extension to their house to accommodate a kava pounding workshop. $6000
of the loan money was spent on the purchase of a kava pounding machine and $2000
went towards the cost of building the workshop. As a condition of the Bank loan, the
plaintiffs were required to take out insurance with the second defendant and they did
so in the sum of $30,000 made up of $6000 for the workshop for kava pounding,
$4000 for machinery, plant and tools of trade and $20,000 for the stock of kava. In
the early hours of 25 March 1996 the plaintiffs' house, including the kava workshop
which was under the same roof, was completely destroyed by fire. The plaintiffs
claimed under the insurance policy and the following month the insurance company
paid out $12,000. The plaintiffs issued proceedings in July 1998 and sought to
recover the balance of $18,000 which they alleged should have been paid out under
the policy. In its statement of defence the second defendant alleged that the $12,000
paid out under the insurance policy was an appropriate sum after making allowance
for depreciation on the workshop and the machinery and taking into account the
amount of kava stock on the premises at the time of the fire. The second defendant
further alleged that on 9 April 1996 the plaintiffs signed a discharge form in which
they agreed to a full and final settlement of their claim under the insurance policy in
the sum of $12,000.

Held:

1. Duress and undue influence were not pleaded by the plaintiffs however,
they were issues that clearly arose from the evidence and in those
circumstances it was appropriate to have regard to them. The
circumstances surrounding the signing of the discharge form in the present
case were such as to give rise to the equitable doctrine of undue influence
therefore the court was not prepared to hold that the discharge precluded
them from pursuing this claim.
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2. The failure to provide any insurance cover over the contents of the house
may not have followed the usual Bank practice, but it was not established
by the plaintiffs that in failing to do so the bank officer was negligent and,
in any event, the evidence showed that the insurance cover had been
renewed in 1995 and again in 1996 and on each occasion the plaintiffs had
the opportunity to amend the policy to include the house contents if they
had so desired but no steps were taken in this regard.

3. The final challenge by the plaintiffs related to the stock figure. The
balance that the court found the plaintiffs were entitled to recover under
this head was $2700 and judgment was accordingly entered against the
second defendant in that sum. Interest was awarded at 10% on the sum of
$2700 from 23 April 1996 down to the date of payment.

Case considered:
Prasad v Morris [1993] Tonga LR 69 (CA)

Counsel for plaintiff : Mr Veikoso
Counsel for defendents : Mr Vaihu
Judgment

Although the record shows that this case was heard over some eight sitting days,
the reality is that several sittings were interrupted and shortened by the February
storm and one additional sitting day was lost altogether. The court is grateful to
counsel for their forbearance and co-operation during that period.

The plaintiffs reside in the village of Fatai. They are a married couple with eight
children. In 1994 they borrowed $8000 from the first defendant, the Tonga
Development Bank, to build an extension to their house to accommodate a kava
pounding workshop. $6000 of the loan money was spent on the purchase of a kava
pounding machine and $2000 went towards the cost of building the workshop.

As a condition of the Bank loan, the plaintiffs were required to take out
insurance with the second defendant and they did so in the sum of $30,000 made up
of $6000 for the workshop for kava pounding, $4000 for machinery, plant and tools
of trade and $20,000 for the stock of kava.

In the early hours of Monday 25 March 1996 the plaintiffs' house, including the
kava workshop which was under the same roof, was completely destroyed by fire.
The plaintiffs made an immediate claim under the insurance policy and the following
month the insurance company paid out $12,000. The plaintiffs issued the present
proceedings in July 1998 seeking to recover the balance of $18,000 which they allege
should have been paid out under the policy. It is unfortunate that the matter has taken
so long to come to trial but the reason for the delay does not appear to lie in any way
with the court.

In its statement of defence the second defendant alleges that the $12,000 paid
out under the insurance policy was an appropriate sum after making allowance for
depreciation on the workshop and the machinery and taking into account the amount
of kava stock on the premises at the time of the fire. The statement of defence shows
the breakdown of the $12,000 as follows:
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Workshop $6000

building

Plant and $3200

machinery

Stock $2800
$12000

The second defendant goes further and alleges that on 9 April 1996 the plaintiffs
signed a discharge form in which they agreed to a full and final settlement of their
claim under the insurance policy in the said sum of $12,000.

That, then, is the background to the case.

On the first morning of the hearing, last November 2001, counsel for the
plaintiffs made application to the court to dismiss the first defendant, the Tonga
Development Bank, from the action. Leave was granted accordingly. The first witness
then called for the plaintiffs was Mr Fisi. After he had been giving evidence for most
of the morning it became apparent that he was still alleging some form of breach of
contract or negligence on the part of the Tonga Development Bank even though at
that stage the bank had been dismissed as a party.

Mr Fisi' evidence was disjointed in many respects but he appeared to be alleging
that under the terms of his loan agreement with the Bank he was required to insure all
the property secured to the Bank and he claimed that the property secured included
the residential house and all of its contents but the Bank officer who completed the
proposal form had simply included the kava workshop, the plant and machinery in the
workshop and the stock of kava. No mention was made in the proposal to the house
or its contents.

After a meeting in chambers with counsel it was agreed that the hearing would
stand adjourned, the Tonga Development Bank would be rejoined as a party and the
plaintiffs were given leave to file an amended statement of claim formulating their
alleged causes of action with more precision.

When the amended statement of claim was then filed on 30 November 2001 it
listed some 20 items of furniture and other chattels, totalling $6870 in value, said to
have been the contents of the house at the time of the fire. It was alleged that the
Bank officer who took out the insurance cover for the plaintiffs back in 1994 had
been negligent in not including the house contents in the cover. It was further alleged
that when the policy was renewed in February 1996, just over a month before the fire,
the plaintiffs had given the same list of contents that appears in the amended
statement of claim to the Tonga Development Bank officer who carried out the
renewal, Mr Amipeliasi Tu'akoi, with specific instructions to include all of those
contents in the insurance cover and Mr Tu'akoi had been negligent in failing to
comply with that instruction. No other changes were made to the original statement of
claim.

Mr Fisi told the court that the fire broke out in the ceiling of their home at about
3 a.m. on the morning of 25 March 1996 while he and his wife and eight children
were asleep. He said that a fire engine arrived on the scene about 5 a.m. by which
time the house was already destroyed. He said that the firemen dragged the roofing
iron away from the ruins with hooks and then used high-pressure water hoses to
extinguish what was still burning. The witness told the court that he duly reported the
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fire to the Bank and later that morning representatives from the Bank and the
insurance company inspected the ruins.

Mr Fisi said that the insurance company representative was the claims
supervisor, 'Inoke Kalaute. He said that 'Inoke took photographs of the scene and they
had a discussion in which he (the witness) had explained how the water from the fire
hoses had scattered the ashes from the burnt kava over the property. He said that
nothing had been saved from the fire and his family was left simply with the night
attire they had been wearing. Neighbours and the Church apparently helped out over
the following days but the family had no money or clothing (apart from what had
been given to them by friends) and the children were unable to go to school.

On 27 March 1996 a claim form was completed and signed by Mr Fisi. Mr Fisi
said that the form had been filled in at the insurance office by 'Inoke before he arrived
and all he had to do was sign. The claim form was in the English language but the
witness told the court that he had left school at the age of 10 years and he could not
understand English. He said that 'Inoke did not read any part of the contents out to
him and he did not explain what it was that he was being asked to sign. When asked
what he thought the document was, Mr Fisi replied that he believed he was signing
the form so that the insurance company could send a cheque to the Bank.

Mr Fisi then said that on Friday 5 April he and his wife met with Mr Tokai
Mangisi, the manager of National Pacific Insurance, and they were told to sign a form
to, as he put it, "withdraw $11,000". He was asked by his counsel whether they
agreed at that stage to settle their claim for $11,000 and he replied that they had not.
They apparently signed the form, however, but it appears from the insurance
company file which was produced by consent that the meeting most likely took place
on 4 April and it was with 'Inoke rather than Tokai, although I accept that the couple
probably did talk to Tokai also at some stage during the course of that meeting. It also
appears that the figure discussed was $11,200.

Mr Fisi told the court how, over the course of the following weekend, he and his
wife and a neighbour visited Tokai at his home at Fo'ui and presented him with a
piglet and a basket of yam and he pleaded with Tokai to pay him out the full sum
insured of $30,000. He said that Tokai thanked him for the gifts and told them that it
was entirely up to him whether he would release all of the $30,000 or just part of it
and he told them to come into his office on the Monday. Referring to this same
meeting in their evidence later, Mrs Fisi and the neighbour said that Tokai had told
them that they should not have brought him the food.

Mr Fisi said that on the Monday morning he and his wife went to see Tokai and
they saw him take the form which they had signed the previous week for $11,000 out
of his draw and throw it in the rubbish bin and he then told them that he would
increase the payment to $12,000 and that when they signed a new discharge form he
would give them a cheque for $1000 and the rest would be sent to the Tonga
Development Bank.

Mr Fisi said that he did not understand the contents of the form he signed on
Monday 8 April (the original form was not produced in evidence but no objection was
taken). The date on the copy before the court appears to have been altered to read 9
April. The witness said that the form was not explained to him and he did not
understand that it was a full discharge. He said that his understanding at the time was
that $12,000 would be paid out immediately he and his wife signed the form and the
rest would be given to them later. He said that after they signed, he was given a
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cheque for $1000 and $11,000 was sent to the Bank. He also said that after the Bank
deducted what was owing under the mortgage he received "$1000 plus". Mr Fisi told
the court that before he took the money he told 'Inoke that he was not satisfied with
the amount the insurance company was paying out and he was going to see a lawyer.
In fact, he saw a lawyer, Mr 'Etika, sometime later and on 6 May 1996 Mr 'Etika
wrote to the insurance company accusing them of withholding $18,000 and
threatening legal proceedings. In evidence, the insurance company denied ever
receiving that letter.

The evidence Mr Fisi gave regarding the amounts paid by the insurance
company was clearly wrong. Although both he and his wife were adamant that they
had been paid a cheque for only $1000 after signing the form and that the insurance
company had then forwarded $11,000 to the Bank, the cheque was produced and it
was for $2000 and the records show that the Bank had been paid $10,000.

Apart from Mr and Mrs Fisi, evidence was also given for the plaintiffs by a
neighbour, Mrs Nofokau'alu Mau, who had visited the couple's home on the evening
before the fire. It was Mrs Mau who had accompanied the plaintiffs on the visit to Mr
Tokai Mangisi's' home at Fo'ui, although she wrongly did not recall Mr Fisi being
present on that occasion.

One particularly unsatisfactory aspect of the case was that the first defendant
was unable to locate the Bank file relating to the plaintiffs' loan transaction and the
loan agreement could not, therefore, be produced. A Bank witness said that a
thorough search had been made for the file in storage but it could not be located.

Another unsatisfactory aspect of the defendants' case is that the first defendant
did not call evidence from the insurance officer at the Bank who had completed the
insurance proposal form for the plaintiffs back in 1994. Nor did the second defendant
call evidence from its claims supervisor at the time of the fire, 'Inoke Kalaute, who it
was said completed the insurance claim form on the plaintiffs behalf and attended
them when they signed the discharge form dated 9 April 1996.

Counsel explained that both these officers were now in New Zealand but the
court was given no indication as to whether any attempt had been made to have them
called as witnesses or to have their evidence taken in some other way. Any party to
litigation who does not produce key witnesses in the case runs a considerable risk of
an adverse finding and litigants need to be aware of that. They should not, as it were,
blithely proceed in the expectation that the court will take a sympathetic approach and
favourably fill in the gaps.

One of the key issues to be resolved in this case is the claim by the second
defendant in its statement of defence that the discharge form signed by the plaintiffs
dated 9 April 1996 was a full and final discharge relieving the insurance company
from any further liability in respect of the claim. The manager of the insurance
company told the court that it was the claims supervisor, 'Inoke Kalaute, who
attended the plaintiffs when they signed the discharge form. For their part, the
plaintiffs' claim that 'Inoke never explained the form to them and they were unaware
of its legal implications. There was no evidence from 'Inoke to rebut these allegations.

As it turns out, for reasons that I will touch upon later, I have very real
reservations about the credibility of Mr Fisi on many aspects of his evidence.
However, with one or two exceptions, notably, where she supported her husband's
evidence about insuring the contents of the house, I believed what Mrs Fisi told the
court, in particular her evidence in relation to the signing of the discharge form.
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Whether the form was signed on the 8th or 9th of April, the fact of the matter is that it
was some two weeks after the fire and I accept that at that stage the family was
desperate for some form of financial relief and she was equally desperate to see the
children get back to school. All the family's possessions had been destroyed in the fire
and they had nothing. The plaintiffs' situation was extreme.

Although duress and undue influence were not pleaded by the plaintiffs they are
issues that clearly arose from the evidence and in those circumstances the Court of
Appeal in Prasad v Morris [1993] Tonga LR 69, 73 made it clear that it is appropriate
to have regard to them. I specifically gave counsel the opportunity to address me on
those matters.

Halsbury (vol 9 para 298) in reference to the doctrine of undue influence, said:

"Undue influence may be defined, for this purpose, as the
unconscientious use by one person of power possessed by him
over another in order to induce the other to enter into a
contract ... The power of the court to grant equitable relief on
the ground of undue influence ... may be exercised in any
case in which an unfair use has been made of influence
possessed by one person over another."

I am satisfied, to the required standard of proof in civil proceedings, that the
circumstances surrounding the signing of the discharge form in the present case were
such as to give rise to the equitable doctrine of undue influence. The plaintiffs were
absolutely desperate for financial relief for themselves and their family. The
insurance company was in the powerful position of being able to dictate the terms
and, in effect, say, "sign the form and you will be given some money". The evidence
shows that as soon as the plaintiffs signed the document, they were given a cheque for
$2000. I have no doubt that in the particular circumstances that prevailed at the time
the couple signed the discharge form only under duress or undue influence and I am
not prepared to hold that the discharge precludes them from pursuing this claim.

If it had been necessary, I would also have held that the common law defence of
non est factum was available to the plaintiffs and I would have ruled that the
discharge form was void for that reason as well. Whilst the general rule is that a
person is estopped from denying their consent to a document which they have signed,
the non est factum defence is available if the signatory was mistaken as to the nature
of the document. In the present case, that is the unchallenged evidence before the
court. Moreover, there are other factors which lend weight to the plaintiffs' evidence
that they did not understand the true nature of the discharge form. The form itself, for
one thing, is not headed up as a discharge form but it bears the heading in block
letters: "PROPERTY DAMAGE" -- a totally unsatisfactory and misleading heading, I
would have thought, to a document which the insurance company regards as a
binding discharge and release form. The form, moreover, is signed by only one of the
insured, namely Mr Fisi. Mrs Fisi's signature appears in a box as a witness to her
husband's signature. She has not signed the discharge in her own right.

Having found that the so-called discharge form is void and is not a bar to the
plaintiffs' claim, it is now necessary to examine the plaintiffs' case on the merits.
First, in relation to the Tonga Development Bank, the plaintiffs allege that the Bank
officer who completed the original insurance proposal on their behalf was negligent
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in failing to insure the contents of the dwellinghouse. The officer concerned was not
called as a witness and is said to now be residing in New Zealand. Mr Hiva Tatila, a
senior officer in the legal section of the Bank, did give evidence, however, and he
very fairly conceded that normally when a loan is taken out with the Bank, security
and insurance cover would be taken over the house and its contents and that is what
he would have expected to happen in the present case. The cover appears to have
been taken out, however, only over the kava workshop area. In all events, no
challenge is made in the statement of claim to the cover in respect of the building.
The cover was for $6000 for the building (whether it be just the workshop or the
house and workshop) and $6000 was the amount that the insurance company paid out
under this head.

Turning then to the failure to provide any insurance cover over the contents of
the house, whilst I would accept that on the face of it the officer handling the matter
back in 1994 may not have followed the usual Bank practice, it has not been
established by the plaintiffs that in failing to do so in the particular circumstances of
this case that he was negligent and, in any event, the evidence showed that the
insurance cover had been renewed in 1995 and again in 1996 and on each occasion
the plaintiffs had the opportunity to amend the policy to include the house contents if
they had so desired but no steps were taken in this regard.

In relation to the most recent renewal which took place just over a month before
the fire, Mr Fisi's evidence was that when the Bank officer, Mr Tuakoi, carried out
the renewal he handed him a detailed list of all the contents of the house property
with instructions that they be insured. The list was said to be the same as the list set
out in the amended statement of claim which detailed 20 items of furnishings and
other chattels such as Tongan mats, with the combined value of $6870.

I simply cannot accept Mr Fisi's evidence on these matters. Mr Tuakoi was
called to give evidence for the first defendant and I found him to be a truthful witness.
He told how he had visited the plaintiffs' home about a month before the fire to carry
out the renewal of the insurance. He told the court that he asked Mr Fisi whether he
wanted to renew the insurance and whether he agreed with the existing amounts of
cover which he then read out to him from the renewal certificate he had with him and
he said that Mr Fisi had responded in the affirmative. Mr Tuakoi told the court that at
no stage had Mr Fisi mentioned insuring the house contents and he said that during
his visit they remained out in the kava workshop area and he had not even entered the
home. He said that if Mr Fisi had asked him to insure the house contents then there
would have been no difficulty in amending the policy accordingly and he would have
done so.

I also think it is significant that when the plaintiffs' lawyer wrote to the second
defendant only a few weeks after the fire giving notice of the claim, he made no
mention of any insurance cover over the contents of the house. Mr 'Etika said in the
opening paragraph of his letter that: "They (the plaintiffs) were insured in your
company ... for insurance of their kava bounding workshop at Fatai".

For these various reasons, I find against the plaintiffs under this head of their
claim.

There was what I can only describe as a half-hearted challenge made by the
plaintiffs to the reduction by the second defendant for depreciation on the plant and
machinery but no objection of any substance was put forward and the challenge is
rejected.
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The final head of insurance cover challenged by the plaintiffs relates to the
stock figure of $20,000. Mr Tuakoi said that when he visited the plaintiffs' property
just over a month before the fire to renew their insurance cover he was concerned
about the stock figure. In his estimation, based upon what Mr Fisi had told him, the
kava stock on the premises on the day of his visit, namely 21 February 1996, was
close to $10,000 but he said that Mr Fisi had told him that other stock was on the way
and so on that basis Mr Tuakoi was prepared to allow the cover to stand at the
$20,000 figure.

Mr Fisi's evidence was that, at the time of the policy renewal, the value of the
kava stock in the workshop was $8000 to $10,000 which is consistent with Mr
Tuakoi's figure. I found the rest of Mr Fisi's evidence relating to the stock figure to be
confusing and totally unconvincing. He was asked in chief how much kava was in the
workshop on the night of the fire and he simply responded, "more than $20,000
worth". He gave no indication of how he calculated that figure and he gave no
evidence of any movements in kava stock on the premises since the day that the
policy was renewed in February. In short, he seemed to be content simply to make the
bland assertion that the kava stock on hand at the time of the fire was more than
$20,000.

Earlier Mr Fisi had told the court that he and his wife and eight children were in
the house at the time of the fire. That evidence turned out to be untrue. When Mrs Fisi
gave evidence she told the court that one daughter was away at boarding school,
another child had been fostered out and two others lived with her mother so that at the
time of the fire only four children were living at home. This evidence was
inconsequential of course in terms of the claim itself but it did nothing for Mr Fisi's
credibility.

The second defendant's manager, Mr Takai Mangisi, told the court that the
payout figure of $2800 for kava stock had been based mainly on what he had been
told by Mr Fisi after the fire and on his own observations at the scene. He said that
Mr Fisi had told him that there had been 500 $3 plastic bags of kava powder and
some additional dry kava but he could see from his scene inspection that there had
been nothing like $20,000 worth of kava on the premises at the time of the fire. Mr
Mangisi did not seek to obtain particulars from Mrs Fisi as to her estimation of the
kava stock.

I found Mrs Fisi's evidence in relation to the stock quantities on the premises on
the night of the fire much more convincing than her husband's and what she said was
supported to some extent by the evidence of the neighbour who had paid them a visit
the evening before. Mrs Fisi kept the business book recording the sales and purchases
of kava product but, unfortunately, the book was destroyed in the fire.

Mrs Fisi told the court that there were 800 $3 plastic bags of kava powder
already made up which she was going to take up to her brother-in-law in Samoa for
sale. In addition there were 8 full trays of kava powder still waiting to be bagged. Mrs
Fisi explained that it had taken 8 to 10 trays to fill the 800 plastic bags that they had
already made up. She said that there was also some unpounded dry kava stored in
bags and the value of the contents of each bag would have been about $250. The
witness was unable to tell the court how many such bags there were in the workshop.
The neighbour had also noted bags of unpounded kava around the pounding machine
but she was likewise unable to say how many bags there were. She estimated the
value of the contents of each bag at around $100 but I found Mrs Fisi's figures more
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reliable. Although there may well have been more, I am prepared to accept, on the
balance of probabilities, that there would have been at least 4 bags of unpounded kava
on the premises.

In summary, although it is not possible to be precise, the plaintiffs have satisfied
me to the required standard of proof in civil cases that the kava stock in the workshop
on the night of the fire would not have been less than:

800, $3 plastic bags of kava $2400
powder
8 trays of kava powder (approx) $2100
4 bags of unpounded kava $1000
@%$250

$5500

After making deduction for the $2800 already paid by the second defendant, the
balance which I find the plaintiffs are entitled to recover under this head is $2700 and
judgment is accordingly entered against the second defendant in that sum. Interest is
claimed at 10% and interest is awarded at that rate on the sum of $2700 from 23 April
1996 down to the date of payment.

The plaintiffs are entitled to costs as against the second defendant to be agreed
or taxed.

There was a claim for general damages of $5000 but the claim was not
substantiated in any way and I do not award any sum under this head.

Although the plaintiffs have not succeeded in their claim against the first
defendant, I am reluctant to allow full costs to the first defendant because I have no
doubt that, notwithstanding my final conclusions, the hearing would have been
shortened had the bank's loan file been available to the court. I allow the first
defendant three-quarters of its costs entitlement upon taxation, failing earlier
agreement as to costs between the parties.
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R v Latai

Supreme Court, Nuku'alofa
Ward CJ
Cr 07/2002

18-20 March 2002; 20 March 2002
Theft — submission of no case to answer — no evidence - acquitted

The victim had stored a fine mat under a matress in a bedroom. She then discovered it
was missing. The victim sent someone to Tongatapu to consult with a card reader.
That person told them it had been stolen by one of the girls next door but, as they
would deny it, the victim was to go and ask a young girl who had been there at the
time. The victim and her husband went to the little girl who was seven or eight at the
time and were told it was the accused. There was, at that time, nothing else to link the
accused with the loss of the mat but the victim and her husband, a preacher in the
church, proceeded on the basis that the card teller was correct. When the accused
denied the offence, the victim reported it to the police and the police too attached
some weight to the card teller's predictions. The girl, now eight years old, was called
by the prosecution at the trial but she refused to answers any questions. Following the
complaint, the police arrested the accused and took her to the police station where she
admitted the offence in an interview under caution. There was a trial on the voir dire
and the interviews were ruled inadmissible under section 23 of the Evidence Act.
However, immediately after the interview, the accused was taken back to the victim's
house and asked to demonstrate what she had done. The prosecution claimed that she
went to the back door, told the officers that she had had to unbolt it, went into the
house and pointed to the bedroom and then to the bed under which it had been stored.
She then apologised to the victim. The accused submitted there was no case to
answer.

Held:
1. The evidence amounted to the barest prima facie case and fell far short of
proof beyond reasonable doubt. The court could never convict on such
evidence. The accused was acquitted.

Statute considered:
Evidence Act (Cap 15)

Counsel for prosecution : Mr Sisifa
Counsel for accused : Mr Tu'utafaiva
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Judgment

The accused is charged with housebreaking and theft on a date in August 2001.
The prosecution case is that she broke into the house of her neighbour in Faleloa and
took a fine mat that had been stored under the mattress in one of the bedrooms.

The evidence is that the loser did some work on the mat in late July and then
folded it and put it under the mattress in the second week of August. In the second
week in September she was asked about the mat and only then, discovered it was
missing.

There is no evidence of when, in that period, the mat was taken. When it was
discovered to be missing, instead of going to the police, the loser sent someone to
Tongatapu to consult with a card reader. That person told them it had been stolen by
one of the girls next door but, as they would deny it, the loser was to go and ask a
young girl who had been there at the time. There was nothing remarkable about the
card teller's prediction as it became clear during the evidence that she had been told of
the suspicions of the loser. However, she and her husband went to the little girl who
was seven or eight at the time and were told it was the accused. There was, at that
time, nothing else to link the accused with the loss of the mat but the loser and her
husband, a preacher in the church, proceeded on the basis that the card teller was
correct.

When the accused denied the offence, the loser reported it to the police and it is
clear that they too attached some weight to the card teller's predictions. The girl, now
eight years old, was called by the prosecution at the trial but she refused to answers
any questions.

Following the complaint, the police arrested the accused and took her to the
police station where she admitted the offence in an interview under caution. There
was a trial on the voir dire and I ruled the interviews inadmissible under section 23 of
the Evidence Act.

However, immediately after the interview, the accused was taken back to the
loser's house and asked to demonstrate what she had done. The prosecution case is
that she went to the back door, told the officers that she had had to unbolt it, went into
the house and pointed to the bedroom and then to the bed under which it had been
stored.

She then apologised to the loser.

That is the total evidence against the accused and Mr Tu'utafaiva for the accused
submits no case to answer.

Clearly there is some evidence upon which a jury properly directed might find
the accused guilty. However, I have ruled in previous cases that where, as here, there
is no jury and so the judge is the judge both of fact and law, the court must look
beyond the usual rule. If at the end of the prosecution case, the judge feels that, even
accepting the evidence as it stands, he could not be satisfied to the required standard
in a criminal trial that he would ever convict, then he should not put the accused to his
defence.

That is effectively what counsel for the defence is asking the court to do. What
little evidence there is, is not only likely to have been induced by the same factors as
induced the accused to give the police the answers she did in her interview but the
accounts of events at the house are so varied and even contradictory that the court
could never be satisfied beyond reasonable doubt which version was true.
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Although the trial within a trial was directed on the interview only, Mr
Tu'utafaiva is entitled to ask the court to consider the same factors in relation to the
demonstration given by the accused.

The prosecution points out that the accused was cautioned before she did the
demonstration but I must take notice of the fact that prior to the interview she had
been cautioned and yet her denials were ignored. As the officer told the court, his
intention was to keep her in custody until she admitted the offence.

There was some doubt as to when she was first told that she would be released
after the demonstration. The officer in charge of the investigation, PC Latu, initially
said she was told before she left the police station and it was made clear she would be
released whether she gave a demonstration or not. At the end of his cross-
examination, he agreed that he only told her she was to be released after the
demonstration had taken place. The burden is on the prosecution and I take it in the
accused's favour that she was not told until after the demonstration. In those
circumstances, I consider that the affect of the time she had been in custody may still
have affected her will so she believed that, unless she gave a demonstration, she
would not be released. It should be borne in mind that the demonstration was taken to
be a correct account of what had happened when the mat was taken but there was no
other evidence whatsoever that the door by which she entered was the door by which
the thief had entered.

That would be sufficient for me to stop the case but, had I not found in that way,
I would have stopped it on the basis that the accounts from the prosecution witnesses
of what she actually did during the demonstration were so conflicting that the court
could not accept the prosecution had proved that she did give a demonstration as
either of the witnesses stated.

There was no dispute that the loser and the accused used to weave together in
the past and they had done so in each other's houses. There can be no doubt that the
accused would have known perfectly well where the loser kept her mats. If she
wanted to fall in with an admission that she had taken them, she would have been
able to point out the place without difficulty.

The evidence was that the door by which she entered at the demonstration had a
bolt on the outside. The loser had told the court that it was very rarely bolted. Her
husband stated that it was often bolted at night but rarely otherwise but that, on the
day of the theft, it had been. That was a remarkable statement in a case where the
precise time of the breaking could not be fixed closer than a period of four weeks. It
gives little probative effect to the suggestion she said she had had to unbolt the door.

The loser said that when the accused was brought to the house, she was asked
by the police to demonstrate what she had done. She was then asked which room she
had gone into and pointed to the room where the mat had been stored. The
investigating officer said she mentioned that she had unbolted the door but, after that,
said nothing, simply pointing to the room and then to the bed. The police officer who
accompanied him and who was also in the house during the demonstration, said the
accused went into the room and said it was the room she took the mat from and that
was the bed she had taken it from.

The same woman officer stated that, after that confession, they went into the
sitting room of the house and the accused apologised to the loser for what she had
done and said she would weave another to replace it. She made no note of that
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because she thought the investigating officer would do so even though she told the
court she did not think he was in the house at the time.

In fact, that officer told the court he had heard an apology although he made no
note of it despite its clear significance. His recollection was that the accused said
"Sorry I took the mat. I used it to pay off my debts".

Both officers said that it was spontaneous apology and admission. The loser
however, whose memory of the apology was "I am sorry, it was I who broke into the
house and took the mat", said that, when they came out of the room following the
demonstration, the woman police officer told the accused that she should be sensible
and realise that the charge and the dropping of the charge was in the hands of the
loser and suggested she should apologise.

As I have said, that was the total evidence. Had there been anything else to
confirm what happened at the demonstration or that the demonstration fitted the facts
of the breaking, the court might have been able to proceed to put the accused to her
defence. But there is nothing else. Although that amounts to the barest prima facie
case, it falls far short of proof beyond reasonable doubt and I could never convict on
such evidence.

The accused is acquitted of both counts.
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Edwards v Soakimi anors

Supreme Court, Nuku'alofa
Ford J
C 649/00

1,2, 11 November 2001; 2 April 2002
Judicial review — court of inquiry decisions — "Wednesbury unreasonable” test

Near the end of 1999 the first defendants were appointed by Cabinet to constitute a
court of inquiry to investigate 11 charges against the second defendant, the
Superintendant of Prisons, Semesi Tapueluelu. After a hearing which took place over
a four month period the court of inquiry delivered its written decision convicting the
second defendant on one charge (number 8) and acquitting him on the other 10
charges. The plaintiff, Edwards, the Minister of Police in charge of prisons, issued
judicial review proceedings challenging the findings of the court of inquiry on the 10
acquittal decisions. The basis of the Minister's challenge was that the decisions in
question were reviewable because, looked at objectively, they were so unreasonable
that no reasonable court of inquiry could ever have come to them.

Held:

1. The Prisons Act conferred no right of appeal from a determination of a
court of inquiry but it was not disputed that decisions of a court of inquiry
were subject to the supervisory jurisdiction of the Supreme Court by way
of judicial review. The court's investigation of the facts of the case upon
review was of a supervisory nature only. It was concerned not so much
with whether the decision was right or wrong, as would be the case upon
appeal, but with ensuring that the inquiry was conducted according to
natural justice and that the decision-making process accorded with the
recognised judicial review principles.

2. In order to challenge the validity of a decision upon review, a plaintiff
must be able to satisfy the court, not simply that the decision was
"unreasonable" per se but that, in terms of the Wednesbury test, it was so
unreasonable that no reasonable court of inquiry could ever have come to
it. Decisions 1, 2, 3, 5, and 7 were upheld.

3. When it came to assessment of the reliability of the witnesses and the
weight to be given to conflicting propositions, those were matters that fell
within the jurisdiction of the court of inquiry and the Supreme Court has
no power upon review other than to accept the findings as being correct.
Decision number 4 was upheld.
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It was up to the court of inquiry to make of all the evidence what it
deemed fit. The court of inquiry was perfectly capable of assessing the
evidence and it was irrelevant whether the review court may have reached
a different conclusion on the factual matters. The question of weight as
between competing considerations was entirely a matter for the
decision-maker, not for the court on review. Decision 6 was upheld.

There was a fundamental defect of "Wednesbury" proportions in that the
court of inquiry asked itself a question which was irrelevant to the charge
it had to consider and then allowed the answer to determine the whole
outcome of its decision. It was not always necessary to establish every part
of a particular stated in a charge before the offence could be made out.
Once the substance of the charge was established, that was sufficient to
enter a conviction. Decisions 9 and 10 were unreasonable in terms of the
"Wednesbury test" and they were set aside.

The court of inquiry held that there was no case for the defendant to
answer in terms of decision number 11. The plaintiff satisfied the Supreme
Court that the decision was "Wednesbury unreasonable" and based on a
mistake of law. It was set aside. As the decision was given on a no case
submission, that would normally result in an order for a rehearing however
the court considered remedies.

With respect to remedies, the court of inquiry heard the various cases
between November 1999 and February 2000 and the lapse of time between
the events that gave rise to the charges and any reconvened hearing would
not be conducive to the best interests of justice. The review court was not
persuaded that it was appropriate to order mandamus compelling the court
of inquiry to reconvene and hear and determine the three charges in
question according to law. This matter has now run its course and the
issues were no longer extant.

The justice of the case and the need, from a precedent viewpoint, to have
the position clarified should any similar situation arise in the future was
best met by the granting of the plaintiff's request for declaratory relief in
respect of the decisions found to be unlawful.

Cases considered:
Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1

KB 223

Council of Civil Service Unions v Minister for Civil Service [1985] AC 374

Mahon v Air New Zealand [1984] 3 All ER 201

Nottinghamshire Country Council v Secretary of State for the Environment
[1986] AC 240

Pearlman [1979] 1 All ER 365

Prasad v Minister for Immigration and Ethnic Affairs (1985) FCR 155

R v Hull University Visitor, Ex p Page [1993] AC 682
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Racal Communications Ltd, Re [1980] 2 All ER 634
Reg v Hillingdon London Borough Council [1986] AC 484

Statutes considered:
Act of Constitution of Tonga (Cap 36)
Prisons Act (Cap 36)

Rules considered:
Prisons Rules

Counsel for plaintiff : Mr Edwards
Counsel for first defendant . Miss Simiki
Counsel for second defendant : Mr Tu'utafaiva
Judgment

Towards the end of 1999 Cabinet appointed the first defendants to constitute a
court of inquiry to investigate 11 charges against the Superintendent of Prisons. The
Superintendent was the second defendant Semesi Tapueluelu.

After a hearing which took place over the course of some 4 months the court of
inquiry delivered its written decisions convicting the second defendant on charge No
8 and acquitting him on the other 10 charges. The Minister then issued the present
judicial review proceedings challenging the findings of the court of inquiry on the 10
acquittal decisions. This decision, therefore, is ten decisions rolled into one.

The evidence taken before the court of inquiry which was translated and
produced at the review hearing, together with the various exhibits, was voluminous. |
am grateful to counsel for the succinctness with which they managed to deal with the
issues.

The case presented on behalf of the Minister was that the decisions in question
were reviewable because, looked at objectively, they are so unreasonable that no
reasonable court of inquiry could ever have come to them. Reliance was placed on the
test of unreasonableness laid down in the seminal judgment of Lord Greene LR in
Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB
223, at 230 where his Lordship said:

"It is true to say that, if a decision on a competent matter is so
unreasonable that no reasonable authority could ever have
come to it, then the courts can interfere." His Lordship added
the caution, "to prove a case of that kind would require
something overwhelming..."

In terms of the Wednesbury test, it is alleged that the court of inquiry took into
account matters which it ought not to have taken into account or, conversely, failed to
take into account considerations it should have taken into account. The plaintiff also
alleges that the court of inquiry misdirected itself and made errors of law.

The court of inquiry is not one of the courts recognised and vested with judicial
power under clause 84 of the Act of Constitution of Tonga (Cap 36). Effectively it is
a "court" in name only. In reality, it is a body more familiarly known these days as a
statutory tribunal vested with quasi-judicial powers. It is constituted under section 15
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of the Prisons Act (Cap 36) which provides that Cabinet may form a court of inquiry
to hear "any charge of breach of discipline or offences brought against any prison
officer except those of a petty nature..." Section 16 gives the court of inquiry the
power to hear and determine any such charge and, in the absence of any express
punishment provision, it has the power to impose a fine not exceeding $50 or
imprisonment for any term not exceeding 2 months. Under section 16 the court of
inquiry is given all the powers of a magistrate to summon and enforce the attendance
of witnesses but there are no other procedural directions prescribed in the Act.

The Prisons Act confers no right of appeal from a determination of a court of
inquiry but it was not disputed that decisions of a court of inquiry established under
section 15 of the Act are subject to the supervisory jurisdiction of this Court by way
of judicial review.

The distinction between an appeal and a right of review is important, however,
and needs to be constantly borne in mind. As Halsbury, vol 1(1), para 60, puts it:

"Judicial review is concerned with reviewing not the merits of
the decision in respect of which the application for judicial
review is made, but the decision-making process itself. It is
thus different from an ordinary appeal. The purpose of the
remedy of judicial review is to ensure that the individual is
given fair treatment by the authority to which he has been
subjected: it is no part of that purpose to substitute the
opinion of the judiciary or of individual judges for that of the
authority constituted by law to decide the matters in question
... The duty of the court is to confine itself to the question of
legality. Its concern is with whether a decision-making
authority exceeded its powers, committed an error of law,
committed a breach of the rules of natural justice, reached a
decision which no reasonable tribunal could have reached or
abused its powers. "

The submissions in support of the Minister's application for review in the present case
focused on the alleged unreasonableness of the court of inquiry's decisions and on
so-called errors of law. I do not consider that the review process contemplates the
court having to painstakingly wade its way through a mass of evidence trying to
analyse it and determine where the truth of the matter may lie. The court's
investigation of the facts of the case upon review is of a supervisory nature only. It is
concerned not so much with whether the decision is right or wrong, as would be the
case upon appeal, but with ensuring that the inquiry has been conducted according to
natural justice and that the decision-making process accords with the recognised
judicial review principles.

The approach which I propose to adopt in the present case in relation to the
challenge on the grounds of unreasonableness is that suggested by Lord Scarman in
Nottinghamshire Country Council v Secretary of State for the Environment [1986]
AC 240, at 247. 1 will have regard to any specific passages that have been drawn to
my attention by counsel but, in terms of the "Wednesbury unreasonable" test, I do not
propose to carry out any detailed examination or analysis of the transcript of
evidence, unless I am persuaded that a prima facie case has been shown for holding
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that the particular decision is so absurd that the court of inquiry must have, adopting
Lord Scarman's expression, "taken leave of its senses".

Lord Diplock preferred the word "irrational" to "unreasonable" but he expressed
the test in a similar way suggesting that to be reviewable the decision would have to
be:

... S0 outrageous in its defiance of logic or of accepted moral
standards that no sensible person who had applied his mind
to the question to be decided could have arrived at it. --
Council of Civil Service Unions v Minister for Civil Service
[1985] AC 374, 410.

In relation to the other ground advanced by the plaintiff for challenging the decisions,
namely, mistake of law, it has long been recognised that judicial review is available
as a means of correcting mistakes of law made by administrative tribunals exercising
quasi-judicial functions. As was stated by Lord Diplock in the House of Lords
decision in Re Racal Communications Ltd [1980] 2 All ER 634, at 638:

"... the presumption (is) that where Parliament confers on an
administrative tribunal or authority, as distinct from a court
of law, power to decide particular questions defined by the
Act conferring the power, Parliament intends to confine that
power to answering the question as it has been so defined,
and if there has been any doubt as to what that question is
this a matter for the courts of law to resolve in fulfilment of
their constitutional role as interpreters of the written law and
expounders of the common law and rules of equity. So, if the
administrative tribunal or authority have asked themselves
the wrong question and answered that, they have done
something that the Act does not empower them to do and their
decision is a nullity. Parliament can, of course, if it so
desires, confer on administrative tribunals or authorities
power to decide questions of law as well as questions of fact
or of administrative policy; but this requires clear words, for
the presumption is that where the decision-making power is
conferred on a tribunal or authority that is not a court of law,
parliament did not intend to do so.”

Despite the absence of appeal rights, there was no suggestion in the present case that
the presumption was rebuttable. The "clear words" which Lord Diplock spoke of
would need to be language providing for the court of inquiry's decision to be final so
that it could not be challenged either by way of appeal or by judicial review.

The modern position appears to be that almost every error of law will render a
decision susceptible to review if such an error materially affects the decision. As Lord
Browne-Wilkinson expressed it in R v Hull University Visitor, Ex p. Page [1993] AC
682, at 702:
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shown is a relevant error of law, i.e. an error in the actual
making of the decision which affected the decision itself.”

Against that background I now turn to consider the various decisions under challenge
in the present case. The plaintiff challenging the validity of the court of inquiry's
decisions, of course, bears the legal burden of proof throughout.

Plaintiff's counsel presented written submissions which he developed
extensively at the hearing. The two defence counsel then sought leave to file written
submissions in response. Leave was granted and a timetable was duly fixed.
Submissions were received from the first defendant but, despite an extension of time
being granted, no submissions have been received from the second defendant. The
court, therefore, has not had the benefit of hearing from counsel for the second
defendant which is unfortunate in the sense that he was the only counsel who had
been present throughout the court of inquiry hearing.

The approach adopted by the court of inquiry followed a similar format for each
decision. After setting out the charge, there followed sections dealing with the law
and the facts and then the court turned to the issues it considered it had to ask itself
and finally it recorded its formal order.

DECISIONNO 1

The charge reads as follows:

"That you did during the months of February -- Mar 1997 at
Talafo'ou as a prison officer used government property
committed to your care otherwise than in the public service
contrary to section 18 of the Prisons Act Cap 36 vol 1 Laws
of Tonga in that you converted for your own use and that of
your family approximately 297 posts the property of the
government and used it to fence your own town allotment at
Talafo'ou together with four other town allotments belonging
to your sons at Talafo'ou and which posts or property is
valued at approximately TOP $1485 and which posts are the
property of the government's prison."

The court of inquiry considered the facts and noted that the Prison Department had a
jetty or wharf which was situated on the seafront of the second defendant's api at
Talafo'ou. The api was called "Liuanga". The wharf was used when travelling back
and forth from the prison island of 'Ataa. Prison boats were stored at the jetty when
not in use and other Prison Department goods were kept locked in the house on the
property. The evidence indicated that the jetty and the api were used from time to
time for social purposes connected with the operation of the prison. The court of
inquiry found that the posts that had been taken to the second defendant's property
had been used for repairing the wharf and the existing fence on the api and extending
the fence line down to the sea.
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The court of inquiry concluded that the posts were the property of the
government and that the second defendant had used them and then it went on to state
in the final paragraph of its decision:

"That the work was unlawful? In accordance with the
statements of the witnesses the department used the property
to store their boats and other goods locked in the house there.
The social functions of the department are held there and the
warders use the key to the gate to enter the property. When
they prepare to travel to the island and return they rest at the

260 api. There is nothing else on the api except at the time of the
diving for sea cucumbers. The defendants looked after it and
the question to be asked was it lawful to fence this property to
the sea and to repair it? The answer to it is yes, it was proper
to do so because the property is used by the department like
their own property. Therefore this court orders that the
defendant be acquitted in case number 1199."

The plaintiff pleaded that the court of inquiry wrongly confined its decision to posts
used on the town allotment of the second defendant and failed to consider the posts
used on the other 4 allotments belonging to the second defendant's sons. He further

270 alleged that the claim that the jetty was used for prison social purposes and storage
was wrong and that the second defendant had no permission to hold any social
functions outside the prison compound. Other issues were raised by counsel in his
oral submissions.

Counsel for the first defendant accepted that the court of inquiry did not refer
expressly to posts used on the allotments belonging to the sons but she noted that the
property known as "Liuanga" consisted altogether of five allotments which belonged
to the second defendant and his sons and she submitted that that would no doubt
explain why the court of inquiry appear to have treated the allotments all as the one
property. I accept that submission. In any event, it is difficult to be certain from the

280 prosecution evidence that repairs were, in fact, carried out on land owned by the
second defendant's sons. On the other hand, there appears to have been ample
evidence, if accepted, to support the court's finding that the property fenced had been
used for social functions and storage purposes. One prosecution witness, for example,
Masiu 'Aholelei, said: "Many department's social functions were held at this
property. The property has electricity and water supply and we were free to use
them."

There was evidence that the repairs and extensions made to the fence on the api
were considered prudent improvements not only in order to provide better security to
protect the jetty and the department's property from vandals but also to protect and

290 safeguard the public from prisoners using the area.

In his submissions in reply, counsel for the plaintiff criticised the court of
inquiry's finding in relation to social functions. He submitted that social functions
could not be regarded as a prison activity referable to any statutory provision, law or
regulation but, notably, counsel did not refer to any evidence in support of this
proposition.
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The transcript, on the other hand, reveals that the evidence relating to the social
functions came initially from the prosecution's own witnesses. The second defendant
then, in his evidence in chief, also referred to the social functions. He said:

"A house was built at Liuanga and the Department often held
social functions at the premises. The Department had certain
rules and that was the reason why the social functions were
held at Liuanga but not at Hu'atolito/i (the prison)."

The statement went completely unchallenged. The second defendant was not asked
one question about the social functions in cross-examination; nor were any of his
other witnesses.

The court of inquiry can act only upon the evidence it has before it.

The plaintiff has failed to persuade the court that the first decision was, as the
test has been referred to in many of the reported cases, "Wednesbury unreasonable".

The plaintiff further alleged that decision number 1 was wrong in law. He
pleaded that the court of inquiry, "... did not understand or apply the legal principles
relevant to the consideration of conversion under section 18 of the Prisons Act".

The relevant part of section 18 reads:

"Every prison officer who uses any property committed to his
care otherwise than in the public service or who sells or gives
away any government property under his care . . . shall be
liable on conviction thereof before a court as is mentioned in
section 15 to a fine not exceeding $50 ..."

The reference to "a court as is mentioned in section 15" is a reference to a court of
inquiry.

It was also alleged that the court failed to take account of the fact that the
second defendant had had no authority from government to repair the jetty or the
fences and it was submitted that the court should have construed the words "public
service" in section 18 strictly to cover only government services.

Crown counsel in response submitted that the court of inquiry did not need to
consider the concepts of "conversion" and "authority" under section 18 because those
terms are not mentioned in the section. Counsel further submitted that, as the term
"public service" is not defined in the Act, there is no legal requirement for the words
to be construed other than in their ordinary English meaning which, she submitted,
were sufficiently broad to cover the second defendant's activities.

I find these submissions compelling. I also have difficulty accepting the
plaintiff's submission that the court of inquiry gave a wrong interpretation to the
words "public service" because, in reality, the court did not embark on any definition
of that term. The situation is not unlike that which Lord Diplock had in mind in Re
Racal Communications Ltd when commenting upon the error which he believed the
majority of the Court of Appeal had fallen into in Peariman [1979] 1 All ER 365. In
Pearlman it had been alleged that the decision-maker had wrongly interpreted the
words "structural alterations, extension or addition" where they appeared in a statue
but Lord Diplock observed that the decision-maker "had not ventured on any
definition of the words, so there was really no material on which to hold that he had
got the meaning wrong rather than its application to the facts." His Lordship made the
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observation that the Court of Appeal had been in error in trying to infer that the

decision-maker's error was one of interpretation.

In my view, the plaintiff's submission on interpretation in the present case falls
into the same error. I have not been persuaded that the court of inquiry's decision

should be set aside for error of law.
Decision number 1 remains undisturbed.

DECISION NO 2
Charge No 2 reads as follows:

"As a prison officer during the months of February -- Mar
1997 you acted negligently in not reducing the expenditure of
government money and thereby breached section 5 and 16 of
the Prisons Act and rule 34 of the Prisons Rules in that you
ordered a prison officer and prisoners to travel by MV
LANGIFO'OU to the island of Nomukeiki to cut fence posts
for the prison a total of 1569 posts were loaded and shipped to
Tongatapu on two trips by the same ship resulting in a large
government  expenditure of money amounting to
approximately TOP $1666.30 whereas you should have taken
care to reduce the expenditure of government money."

Section 5 of the Prisons Act gives the Minister the power to make rules and section
16, which I have earlier referred to, sets out the powers of a court of inquiry. Rule 34,

which is significant in relation to this charge, reads as follows:

"34. He (the prison officer) shall have a careful regard for
economy and propose any saving or reduction in expenditure

that may appear to be practicable.”

The court of inquiry referred to these statutory provisions in its decision and found
that the second defendant had ordered the warder and prisoners to travel to

Nomukeiki to cut the posts. It concluded:

"That is the cheapest way to obtain good posts for the use
required according to the witnesses. If they were bought from
somewhere else the costs would be many times the
expenditure that occurred. In crossexamination of Sione
Falemanu (the acting prison superintendent at the time of the
inquiry) and the explanation by the defendant, Sione
Falemanu supported the cutting of posts and that he reminded
the defendant to arrange for the travel to Nomukeiki. As a
result there was no negligence on the part of the defendant in
not reducing the expenditure of the government's money. As a
result, this court orders that the defendant be acquitted on the
charge.”

The plaintiff pleaded that the court of inquiry's decision was wrong because it
confined its decision to posts used on the one town allotment and failed to consider
the posts used on the other town allotments belonging to the second defendant sons.
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The plaintiff also submitted that the fact that the expenditure on the fence posts from
Nomukeiki was cheap was an irrelevant consideration. As counsel put it, "the
expenditure on posts used for these properties was the issue as they were not prison
properties and any expenditure relating to them should not have been allowed."

These submissions, to a large extent, repeat what had been alleged in respect of
the first decision and to that extent I have already ruled that they fail. I have
considered counsel's additional submissions and the evidence he has referred me to
but I have not been persuaded that the second decision of the court of inquiry is
"Wednesbury unreasonable". On the evidence, it was open, in my view, for the court
to reach the conclusions which it did.

The order of acquittal in respect of Decision No 2, therefore, stands.

DECISION NO 3
The third charge reads:

"That you did on or about the 1 3th July 1998 at
Hu'atolitoli/Kolofo'ou as a prison officer used government
property committed to your care otherwise than in the public
service contrary to section 18 of the Prisons Act in that you
authorised the orders for the purchase of personal clothing for
yourself such as shirts, singlets, shoes, briefcase, tape cassette
for your own personal use or to give to someone else and
which properties appear in orders no. 29/98 -- 99, 30/98 -- 99,
32/98 -- 99 33/98 -- 99 at a cost totalling TOP $519.61 paid
from the prison vote for uniforms and training under your
care and control and which clothing, briefcase and cassettes
are not authorised items of uniform."

The court of inquiry found that the second defendant did order the items in question
and that he used them when he attended a meeting in Fiji which lasted for
approximately one week. The clothing was for the second defendant's own use at the
conference, apart from the T-shirts and polo shirts which he gave out as gifts at the
meeting. The tape cassette was for the second defendant to record the proceedings of
the meeting and the briefcase was used for carrying his stationery.

The court referred to the evidence of the acting superintendent, Sione Falemanu.
It noted his evidence that it was normal practice for the government to supply
stationery and clothing when travelling to such a meeting but he denied any precedent
for gifts or a briefcase. The court of inquiry held, however, on the basis of other
evidence, that these matters were covered by precedents, depending upon the position
held by the delegate to the meeting and the type of people attending, and the court
concluded that the use of the items by the second defendant on the occasion in
question was not improper.

The plaintiff pleaded that the court of inquiry's decision was illegal and
unreasonable because the purchase of the items by the second defendant was
"unauthorised and not provided for in the prison votes".
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The reference to the decision being "illegal" was a reference to the court of
inquiry's application of section 18 of the Prisons Act. I have already held that lack of
authorisation is not an essential element of a charge under section 18. Likewise, any
reference to the prison vote is not a relevant consideration.

The plaintiffs pleading that the decision was "unreasonable" is not sufficient to
establish a case upon review. In order to challenge the validity of a decision upon
review, a plaintiff must be able to satisfy the court, not simply that the decision is
"unreasonable" per se but that, in terms of the Wednesbury test, it is so unreasonable
that no reasonable court of inquiry could ever have come to it. That is not the
allegation in the statement of claim and, even if it was so alleged or should be taken
to be implicit from the plaintiff's submissions, I would not have been prepared to
uphold it because there was evidence, in my view, to support the court of inquiry's
conclusions.

Decision No 3, therefore, stands.

DECISION NO 4

This charge follows on from charge No 3. The allegation is:

"On or about the 13th day of July 1998 at
Hu'atolitoli/Kolofo'ou as a prison officer you acted
negligently in not reducing the expenditure of government
money from the prison vote and thereby breached sections 5
and 16 of the Prisons Act and rule 34 of the Prisons Rules in
that you unlawfully ordered clothing for yourself from the
vote and money of government under your care and control
and which appears in (order numbers follow) and which
orders were at a total expense of TOP $516.61 a large
expenditure of government money for prisons which you
should have taken care to reduce."

After referring to the statutory provisions and the evidence, the court of inquiry
concluded:

"He (the defendant) was not careless to minimise the overuse
of expenditure. As result this court orders that the defendant
be acquitted. "

Under this head, the plaintiff relied upon the submissions he had made in respect of
charge No 3 and he submitted that the court of inquiry's decision was unreasonable
and illegal. The pleadings include an allegation that the court, "relied on wrong and
hearsay evidence of junior officers" and "it wrongly interpreted the evidence of Sione
Falemanu and quoted his answer out of context."

Even if there was substance in these particular allegations, it would not, in my
opinion, be a sufficient basis for challenging the decision upon review.

When it comes to making assessments of the reliability of the witnesses and the
weight to be given to conflicting propositions, those are all matters properly falling
within the jurisdiction of the court of inquiry and this court simply has no power upon
review other than to accept the findings as being correct. The position was summed
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up in the following passage from the Privy Council judgment in Mahon v Air New
Zealand [1984] 3 All ER 201, at 221:

"Their Lordships accept that the report contains many other
findings of fact by the (Commissioner) on which there had
been conflicting evidence the reliability of which it was for
him to assess; with his assessments a court whose functions
are limited to judicial review has no jurisdiction to act
otherwise than to accept them as correct.”

Decision No 4 is upheld.

DECISION NO 5
The fifth charge reads:

"That you did during the month of September 1998 or
thereabouts at Hu'atolitoli as a prison officer used government
property committed to your care otherwise than in the public
service contrary to section 18 of the Prisons Act in that you
authorised the order to pay government money under your
care and control to purchase your own property namely U88
Sony micro cassette telephon tape and Magellan GPS 2000
satellite valued at TOP $639.00 under order No 182/98 -- 99
under the name of 'Uluenga Savieti for him to draw that
money and to give it to you and the property to become
government property but you kept them after you were
ordered to return them to the assistant superintendent of
prisons, Sione Falemanu."

The court of inquiry noted the relevant legislation and then considered the facts. It
concluded that the items of equipment were in the second defendant's care in terms of
section 18 of the Prisons Act and they were government property. The court then
went on to conclude:

"Did the defendant use these properties lawfully otherwise
than for the purpose of his work with the prison? There is no
evidence that indicates that it was used for any other purpose
by the defendant with regards to these two properties e.g.
work of the prisons and government.

It then acquitted the second defendant.

The plaintiff pleaded that the court of inquiry, "took into account irrelevant
factors and also failed and omitted to consider the correct issues and the fact that the
purchases were not authorized..." The particulars in the statement of claim refer to
the original sale of the items from the second defendant to the Prison Department and
then to the alleged failure of the second defendant to hand back the items after his
suspension. It is alleged that the court of inquiry, "failed to correctly apply the law of
conversion".
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As noted in relation to Decision No 1, section 18 of the Prison's Act does not
talk about "conversion". The section talks about the use of government property
otherwise than in the public service. The court of inquiry held that there was no
evidence that the equipment had been used other than in work for the prison and once
again there seems to have been ample evidence to support that finding.

There was independent evidence that the Magellan CPS global positioning
system is a useful navigational device used, apparently, for identifying the depth of
the ocean and the whereabouts of reefs. The second defendant's evidence was that, in
the course of his duties, he travelled between Talafoou and the prison island almost
weekly and he used the equipment regularly. A number of the voyages were made at
night. Evidence was given by a city retailer to confirm the reasonableness of the price
of the equipment. There was similar evidence about the price in relation to the Sony
Micro cassette telephone tape. The finding by the court of inquiry that the tape was
used only for prison purposes was consistent with the evidence.

There is also a fundamental problem with charge No 5 which the court of
inquiry could not be blamed for but it would not have made its task any easier. The
charge is badly drafted. It deals with two totally different alleged offences. The first
part of the charge deals with events in September 1998 when the equipment was sold
to the prison. The final part of the charge deals with another incident that, according
to the evidence, occurred in October 1998 when the second defendant, who had by
then been suspended from duty, failed to hand over the goods in question to the new
acting superintendent, Sione Falemanu.

The second defendant's evidence was that he had written to the Minister trying
to clarify whether he was required to return items he held in his possession whilst he
was under suspension and he told the court that he was still waiting for a response
from the Minister when Mr Falemanu confronted him demanding that the goods be
handed over. But the main point is that there are two different alleged offences which
have been bundled into the one charge. If the charge had come before this court as an
indictment drafted in that form then it would have been ruled bad for duplicity. We
are not dealing with an indictment in the present case but a charge laid under section
16 of the Prison Act should avoid duplicity. Elementary fairness requires that the
defendant should know in advance the exact case he has to meet and mixed up and
uncertain charges are bound to lead to confusion.

In all events, I uphold the committee of inquiry's decision, not because of the
bad drafting of the charge, but simply because the plaintiff has not succeeded in
persuading me that decision No 5 is "Wednesbury unreasonable".

DECISION NO 6

There is a close relationship between charges No 6 and 5. Charge 6 reads:

"That you did during the month of September 1998 at
Hu'atolitoli as a prison officer act negligently in not reducing
the expenditure of government money from the prison vote
and thereby breached sections 5 and 16 of the Prisons Act and
rule 34 of the Prisons Rules in that you authorised and
ordered the purchase of property belonging to yourself under
the name of 'Uluenga Savieti namely: I x 88 Sony Micro
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cassette telephone tape and one Magellan CPS 2000 satellite
total value of TOP $639.00 under order No 182/98 -- 99
whereby you received the money and kept your own property
for your use and as a result you failed to exercise proper care
to reduce the loss and expenditure of money from the prison
of government."

The court of inquiry found that the two pieces of equipment had been paid for out of
the prison vote and that the second defendant had sold the property to the prison but it
concluded:

"Was he careless in not reducing the expenditure of
government money? The answer according to the evidence
and the amount of money and value of the equipment, that it
was too cheap according to the statement of Lisiate Teulilo.
This court of inquiry holds that the defendant was not
careless. "

The plaintiff in his statement of claim alleges that "the court wrongly concluded that
the expenditure or purchase of these two goods were cheap" and went on to submit:

"It missed the point in issue completely. The ordering and
purchase of equipment not authorised or provided for in the
estimates amounts to careless use or expenditure of prison
money. The court acted illegally when it failed to apply the
proper legal principles. "

In written submissions, the plaintiff expanded on this allegation and submitted:

"The court was not charged with the function of determining
the charge on a value basis. There is no legal basis which the
court of inquiry sought to rely upon in determining the charge
against the defendant."

Rule 34 required the second defendant to, "have careful regard for economy and
propose any saving or reduction in expenditure that may be practicable". The court of
inquiry, in effect, held that in acquiring the items in question for use by the prison, the
second defendant had not breached rule 34.

The plaintiff alleges that the court of inquiry missed the main point in that the
purchases were not authorised but rule 34 does not talk about authorisation and, in
any event, there was evidence that the payment was made out of the prison (training)
vote and that the second defendant as superintendent in charge had a certain amount
of discretion when it came to utilising funds for prison purposes. It was up to the
court of inquiry to make of all the evidence what it deemed fit. Likewise, with the
issue of the value of the products acquired and the reasonableness or otherwise of the
price. Those were all issues which the court of inquiry was perfectly capable of
assessing and it matters not that I may have reached a different conclusion on these
factual matters. The question of weight as between competing considerations of this
nature is entirely a matter for the decision-maker, not for this court on review.



Edwards v Soakimi anors (SC) 65

600

610

620

630

I have not been persuaded that decision No 6 should be set aside and it,
therefore, stands.

DECISION NO 7
Charge No 7 is, unfortunately, lengthy and rather than set it out in full, I will
adopt the summary taken from the court of inquiry's decision:

"(a) The defendant is accused in case No 7/99 of disobeying
the orders of the Minister of Police when: (1) at a meeting
with jailers from the various prisons who were appointed by
the Minister of Police he advised them that the orders of the
Police Minister are unlawful.

(b) That he ordered transfers to 'Eua and Niuatoputapu
without the knowledge of the Chief District Gaoler for the
Tongatapu district, namely Sione Falemanu.

(c) That he refused to allow Sione Falemanu to manage and
run the prison at Huatolitoli as ordered by the Minister of
Police because he continued to make all orders himself."

In the official charge, it is alleged that the second defendant's conduct was contrary to
rule 78 of the Prisons Rules. The relevant part of rule 78 reads: "All officers shall
observe and obey all such instructions as may be issued from time to time for the
better management and discipline of the prison in which they be serving..."

This charge centres around a memorandum of instructions issued by the
Minister of Police on 6 January 1998 following on from a meeting of prison officers.
It is the 6 January memorandum which the second defendant is alleged to have said
was unlawful. The orders he is alleged to have disobeyed were contained in that same
memorandum.

The court of inquiry's decision is lengthy and complex. A considerable
proportion of the decision is taken up in considering legal issues such as
complications over the definitions of "Chief Gaoler", "gaoler" and "Superintendent of
Prisons". Reference is made to the decision of Finnigan J in a review case dealing
with some of these issues and to various amendments made to the Prisons Act in
recent years.

The conclusion reached by the court of inquiry in this particular decision was
that the prosecutor had established the first allegation, namely that the second
defendant had disobeyed the rules by telling prison officers that the Minister's orders
were unlawful but it held that the second and third allegations had not been made out.
The court ruled that, as there were three parts to the charge and only one part had
been established, the defendant must be acquitted.

In his statement of claim, the plaintiff did not challenge the correctness of this
approach. It appears to be another situation, however, where the charge has been
badly drafted. Three alleged offences relating to completely different factual
situations are contained in the one charge. The plaintiff, however, takes issue with the
court of inquiry's conclusions that the second and third elements of the charge had not
been made out. He alleges that there was evidence of disobedience and that the court
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was wrong in acting, in one respect, on the evidence of "junior officers". It is also
alleged that the court of inquiry made a finding of a conflict of evidence which
finding was "contrary to the evidence" and then there are some allegations that the
court accepted a job description as a corporate plan and that this finding was contrary
to evidence that had been given by the Minister of Police (the plaintiff).

I have given careful consideration to all the points raised by the plaintiff but, in
my judgment, none of the matters raised are sufficiently cogent to meet the stringent
"Wednesbury unreasonable" test. The Prisons Act has conferred on the court of
inquiry jurisdiction to decide finally and conclusively questions which involve
interrelated issues of law, fact and degree and unless the "Wednesbury unreasonable"
principle can be said to apply, this court simply has no jurisdiction to interfere with its
decision on these matters.

As Lord Brightman expressed it in Reg v Hillingdon London Borough Council
[1986] AC 484, at 518:

"Where the existence or non-existence of a fact is left to the
judgment and discretion of a public body and that fact
involves a broad spectrum ranging from the obvious to the
debatable to the just conceivable, it is the duty of the court to
leave the decision of that fact to the public body to whom
Parliament has entrusted the decision-making power save in
a case where it is obvious that the public body, consciously or
unconsciously, are acting perversely.

The challenge to decision No 7 fails.

DECISION NO 9
Charge No 9 reads as follows:

"That you did during the month of April 1997 as a prison
officer act negligently in not reducing the expenditure of
government money from the prison vote and thereby breached
section 5 and 16 of the Prisons Act and rule 34 of the Prisons
Rules in that you authorised the order of torch batteries of
three types, 1000 ALK D size, TOP$1600.00; 2000 ALK AA
size, TOP$1200.00; and 1000 ALK AAA size TOP$750.00.
The debt incurred was paid in two parts one in the financial
year '97 -- 98, $2562.50 order no. 72/98 -99. A large quantity
of these batteries are still unused since the date of their
purchase in April 1997 to the date hereof. That Act increased
the expenditure of money from the Prison of Government."

The evidence relating to this charge was obviously confusing. The transcript is
littered with references to order forms, invoices, delivery dockets and different sized
batteries. It is apparent that even the court of inquiry had difficulty with some of the
evidence. Its decision on this charge is disjointed and convoluted. Commenting on the
evidence which indicated that more batteries appear to have been delivered to the
prison than the numbers quoted in the charge, the court said in its decision, "it
appears to this court that these batteries can give birth ..."
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It seems that in the confusion, the prosecutor may have overlooked producing
formal evidence that all of the batteries delivered to the prison had been paid for by
Treasury. That omission formed an important aspect of the court's conclusions. It had
no difficulty in finding that the second defendant had arranged for the batteries
(which had been purchased from Moore Electronics) to be delivered to the prison at
Hu'atolitoli and paid for later. It then went on at the end of its decision to answer the
other two questions it had posed for itself as follows:

"5. Was the defendant careless in not reducing the
expenditure? The answer to this question is, yes, because
of the large quantity of batteries bought and the length of
time to pay.

6. Were these properties paid for with money from the prison
(Government)? The answer to that is that it cannot be
confirmed.

The court concluded:

"Because the court is doubtful about this case, it rules that the
defendant be acquitted.”

The plaintiff submitted that the court's decision was illegal or irrational. He referred
to the evidence that the prison owned only seven torches which took the D sized
batteries and that it had no particular use at all for either of the other sized batteries.
The court of inquiry concluded that altogether some 1760 D size, 1720 AA size and
1800 AAA size batteries had been delivered to the prison.

The plaintiff submitted that even if a particular Treasury voucher confirming
payment for some of the batteries had not been produced, the oral evidence before the
court was overwhelming that the batteries had, in fact, been paid for. Counsel noted,
in this regard, that both a Treasury official and the manager of Moore Electronics had
given evidence that the batteries had been paid for and their evidence in this regard
had gone unchallenged.

In response, Crown counsel said it appeared from the evidence that during the
course of the hearing the court of inquiry became aware that the original voucher
authorising the payment had not been discovered and no application had been made
by the prosecutor to produce the copy of the document that was before the court.
Crown counsel submitted that in those circumstances, the court of inquiry's decision
had been the correct one.

It seems to me, however, that there is significant substance in the plaintiffs
attack on decision No 9. There was unchallenged oral evidence before the court
confirming that payment had, in fact, been made and, if formal production of the
duplicate voucher was considered of critical importance, then the court of inquiry
could quite simply have called for its production; after all, the document was readily
available to the court.

The position seems to be not dissimilar to the situation that confronted Wilcox J
in Prasad v Minister for Immigration and Ethnic Affairs (1985) FCR 155. In that
case, the decision-maker had failed to take into account a relevant matter, namely, the
contents of a report which, prima facie at least, supported the applicant's case. The
report was before the decision-maker but he failed to take it into account. Wilcox J.
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held that the decision was bad in law and must be set aside. His Honour then went on
to say, obiter:

"

. in a case where it is obvious that material is readily
available which is centrally relevant to the decision to be
made, it seems to me that to proceed to a decision without
making any attempt to obtain that information may properly
be described as an exercise of the decision-making power in a
manner so unreasonable that no reasonable person would
have so exercised it."

In the present case, it is clear from the transcript and from the decision itself, that
evidence was available to establish that Treasury had paid for the goods. The court of
inquiry obviously regarded that issue as being centrally relevant to its decision. It
should not have felt constrained to act on that evidence simply because a voucher had
not been formally produced in evidence. An administrative tribunal exercising quasi-
judicial powers is not bound by the technical rules of evidence applicable to civil or
criminal litigation although, of course, such rules can always be used as a useful
guide.

It appears to me that there is another fundamental defect of "Wednesbury"
proportions in that the court of inquiry asked itself a question which was really
irrelevant to the charge it had to consider and then allowed the answer to determine
the whole outcome of its decision.

The charge was that the defendant had breached rule 34 which required him to
"have a careful regard for economy ..." It was alleged that the defendant had acted
negligently in not reducing prison expenditure in that he had authorised the ordering
of the batteries in question. The court of inquiry found that the defendant had indeed
ordered the batteries and that he had been careless in so doing. That finding was, in
my view, sufficient to dispose of the issue. Having made that finding, the court of
inquiry did not then have to go on and ask whether the batteries had been paid for. By
recklessly ordering the batteries and then taking delivery of the same, the second
defendant had failed to have a careful regard for economy, in breach of rule 34.

Although the charge went on to allege that the defendant's act increased the
expenditure of money from the prison vote, that particular was not an essential
clement in the charge itself. It is not always necessary to establish every part of a
particular stated in a charge before the offence can be made out. Once the substance
of the charge has been established, that is sufficient to enter a conviction.

The authorities, for example, may have subsequently been able to persuade
Moore Electronics to take the batteries back with the prison being given a complete
refund or they may have been able to negotiate a discount on the price but those are
matters relevant to mitigation of penalty rather than to the issue of whether a charge
under rule 34 had been established.

For these various reasons, I uphold the plaintiffs challenge to decision No 9. In
my view, the decision is unreasonable in terms of the "Wednesbury test" and it is
hereby set aside and quashed.

DECISION NO 10

The court of inquiry summarised charge No 10 as follows:
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"in this case the defendant is charged because as a prison
officer he was careless in not reducing the expenditure of
money from the prison when he authorised the order of
properties namely ITA-N80 ES Power Amp. $1020.00,
Microwave oven $1079.00, 1Rx62 6 chni mixer $3998 and 1
FM microphone $670.00 from Moore Electronics, and these
properties were not delivered but to enable credit to be
created for the purchase of one music system instead, contrary
to sections 5 and 16 of the Prisons Act and rule 34 of the
Prisons Rules."

The court of inquiry found that the second defendant had authorised the purchase of
the goods listed in the summons and they were all delivered, apart from the
microwave oven. The court also concluded that the defendant had been careless in
ordering the goods even though it accepted that "the equipment was useful".

The court appeared to accept the prosecutor's allegation that the microwave
oven was ordered to make it appear in the prison records that a microwave had been
acquired from funds available in the "kitchen vote", but instead of the microwave, the
second defendant had taken delivery of other equipment which went to make up the
expensive music system. The court commented:

"This is one of the most unwise things to happen according to
the evidence brought before this court of inquiry, to order
something else for the reason to acquire something different
and it is only proper in the work of government to take note. It
is wrong to order a microwave to make out the payment of a
music system and to stop the use of it." (The English
translation may not do justice to the court's actual comments
in the Tongan language).

The court then went on to ask itself question no (f) which was, "were these properties
paid for by Government money?" It's recorded response was:

"The answer is that it was not clear because it was only
Manase Havealeta who referred to it and it was not known
(where) the piece of paper from which he obtained his
statement was from and where it came but it was over three
thousand pa'anga. As a result this Court of inquiry is
doubtful. We will not assume things but we will note the facts.
As a result this Court of inquiry is doubtful "

The court of inquiry then concluded: "Based on the fact that the answer to question
(c), (d), and (f) are not satisfactory and that the charge has not been proved it is
ordered that the defendant be acquitted."

(emphasis added)

The reference to the answers to questions (c), (d) and (f) being "not satisfactory" is
rather extraordinary considering that they were questions which the court itself had
framed and answered. Question (c) was whether the goods had been delivered and the
court had answered, "the answer to this was that all the properties were delivered
except the microwave". Question (d) asked: "Was the music system delivered in
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exchange for the properties ordered?" The court had answered, "the answer to this is
that the music system was the property ordered except the microwave oven."

The plaintiff drew attention to extracts from the evidence which showed how
the microwave had been exchanged for additional equipment which went to make up
the music system and to other extracts showing how the records had been falsified to
make it appear as though the prison had acquired a microwave instead of equipment
for a music system.

There was evidence that the music system acquired was expensive. The total
cost of the equipment was in the order of $6700. The system was obtained for an
aerobics programme for the prisoners. Mr Falemanu, who took over acting as
superintendent, after the second defendant was suspended, conceded that the system
was of some use although aerobics has now been replaced with a physical training
programme. Mr Falemanu was, nevertheless, critical of the costs involved. He
suggested that a $200 or $300 tape deck would have been sufficient.

It seems to me that there is substance in the plaintiffs strong criticism of this
decision. The court of inquiry formulated the questions itself and it then went on to
answer them. To hold that the answers are "not satisfactory" and then to base its
acquittal decision, in the main, on that conclusion is, in my view, quite an irrational
approach to adopt.

The court also appears to have taken an unduly legalistic approach to the
documentation it had before it. It was critical of the fact that photocopies of invoices
had been produced rather than originals. In this regard, I have already made the point
that the court of inquiry was not bound by the strict rules of evidence. The court, if it
had so desired, would have been free to act on the photocopies coupled with the oral
evidence before it.

Reading the complete transcript relating to this charge and the decision itself, I
cannot help conclude that the court, to use a colloquial expression, became bogged
down in the paper trail. The risk with this type of approach in a case involving
deliberate deception in the use of documents is that, at the end of the day, justice may
be lost in the mire of deception.

As the plaintiff submits, there appears to have been ample oral evidence to
confirm that payment had been made by Treasury for the sound system. The court of
inquiry itself, in a ruling given during the hearing in response to a '"no-case
submission" observed: "the evidence from Moore (evidence given by manager of
Moore Electronics) is he believes that it has been paid and he hasn't complained ..."

But the other factor again is that the court was dealing with the charge under
rule 34 and, as I observed in relation to decision No 9, whether the goods had been
paid for by Treasury is not an essential element of a charge under rule 34. The court
of inquiry found that the goods had been ordered by the second defendant and
delivered (with the exception of the microwave which was substituted with
equipment for the sound system). The court also found that in taking this action the
second defendant had shown a careless regard for economy. In my view, those
findings alone were sufficient to establish the charge.

The plaintiff has persuaded me that the decision of the court of inquiry in
relation to charge No 10 is "Wednesbury unreasonable" and it is hereby set aside.
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DECISION NO 1/2000
This is the 11th decision. The charge reads:

"That you did during the months of May, June and July 1997
as a prison officer act negligently in not reducing the
expenditure of Government money from the prison vote and
thereby breached section 5 and 16 of the Prisons Act and rule
34 of the Prisons Rules in that you authorised the order of
goods at a value totalling TOP$10,643.99 approximately and
which goods were used in the repairs of 2 boats belonging to
the Department, a boat belonging to you and a boat of Hon.
Ma'afu Tulkui'aulahi. That act increased the expenditure of
money from the prison of Government."

The hearing of this particular case, which was the last case in the series, began on 14
February 2000. It appears from the record that the prosecutor who had been handling
the cases up until that stage had to be admitted to hospital with a health problem and a
new prosecutor took over the prosecution of this particular case. On the fifth day of
the hearing, the prosecutor told the court that he had just found out that the witness he
had proposed to call from Treasury was travelling to Nuia and, although another
witness was available he needed a special authority from the court to obtain
documents and more time to collate them.

The hearing proceeded that day with other witnesses and when the court then
resumed on the sixth day of the hearing, the prosecutor requested an adjournment to
enable his new Treasury witness more time to search for the relevant documentation,
which presumably were vouchers recording payments made by Treasury. Counsel for
the defendant opposed the adjournment. He stressed that the case had then been
running for a long time and his client was still under suspension from his duties.

After a short retirement, the court of inquiry ruled that no adjournment would be
granted. The prosecutor then closed his case and counsel for the defendant made a
"no case" submission. After hearing argument the court of inquiry upheld the
application and released the defendant holding that there was no case for him to
answer.

It is that decision of the court of inquiry which the plaintiff now seeks to review.
He submits that it is unreasonable in terms of the "Wednesbury" test and wrong in
law.

The plaintiff referred to the evidence which showed that the defendant had
ordered goods and materials for work on 4 boats. Two of the boats belonged to the
Prison Department, one boat belonged to the defendant himself and the other
belonged to Noble Ma'afu. Evidence was given by officers confirming that the
defendant, as Prison Superintendent, had ordered or approved the order of all the
goods and materials used on the boats and there was other evidence called from
former prisoners, including an engineer and a carpenter with some 20 years
experience, who had been serving prison sentences at the relevant time, describing
how they had been assigned to carry out work on the boats.

There was evidence that the cabin of the defendant's boat had been damaged in a
hurricane and the cabin was fully repaired, the flooring and stern were replaced,
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fibreglass was applied to the top and new glass was installed. The acting
Superintendent estimated that the repairs to the defendant's boat, based on the orders,
would have cost $3000, for Noble Ma'afu's boat $2000 approximately and the
estimated costs for the work carried out on the two Department boats was $4000.

It was not clear why the work was carried out on Noble Ma'afu's boat. There
was evidence that the defendant had been granted an allotment on Noble Ma'afu's
estate. There was also earlier evidence that the defendant had borrowed Hon Ma'afu's
boat for use in connection with the prison.

The various passages from the evidence referred to by counsel for the plaintiff
in support of his submissions under this head appeared to be convincing and the
evidence was not seriously challenged in cross-examination.

In its decision, the court of inquiry seemed to have taken this same view. After
considering the evidence, it stated:

"...on the face of it, the summons appears to be in order and
the prosecution has discharged its duty to prove the case.”

The court then went on, however, to state that there had been no proof that the
defendant's actions had increased the expenditure of Government money. It said:

"... there has been no evidence of any money paid out by

government which resulted in any loss and this is an essential
element of this case..."

It was for this reason, apparently, that the court of inquiry upheld the no case
submission.

It seems to me that there is considerable force in the plaintiffs attack on decision
1/2000. First, and this does not form part of the plaintiffs case so I simply make the
observation in passing; it is unfortunate that the court of inquiry did not grant the
adjournment sought by the prosecutor. The request seemed reasonable having regard
to the unavailability of the original witness and the prosecutor's last-minute
introduction into the case. In the context of an inquiry which had already been
running for several months, it is unsatisfactory for the proceeding to conclude in the
way that this one did. It is a fundamental principle of natural justice that a party must
be given a reasonable opportunity to prepare his case. If time was becoming a serious
factor then the appropriate approach would have been for the court to have allowed
the prosecutor a further adjournment with a warning that no further adjournments
would be granted.

The plaintiff's principle submission is that the court of inquiry placed too much
weight on an irrelevant factor, namely a lack of documentary evidence from Treasury
that government had paid the various invoices. It was submitted that not only was that
factor not an essential element of the charge itself, but the suggestion that the various
goods and equipment had not been paid for was contrary to the unchallenged oral
evidence given by witnesses.

I agree with both these submissions. The charge was brought under rule 34. 1
have already considered rule 34 in detail. In my view, whether or not the goods have
actually been paid for is not an essential element of the charge. Once it has been
proven that the defendant has not had careful regard for economy (which is the
relevant provision in rule 34) the charge has been made out. In this case, the court of
inquiry concluded that the prosecution had proved that element of the charge.
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The plaintiff has satisfied me that the court of inquiry's decision in case No
1/2000 was "Wednesbury unreasonable" and based on a mistake of law. It is hereby
set aside. As the decision was given on a no case submission, that would normally
result in an order for a rehearing but I shall now go on to consider remedies.

REMEDIES

Although the plaintiff has succeeded in his claim in respect of several of the
cases before the court, I am mindful that the grant of remedies is still very much a
discretionary matter.

In his prayer for relief, the plaintiff seeks a declaration and an order for
mandamus couched in these terms:

"An order declaring the correct decisions to be entered and
directing the court of inquiry to enter and substitute the
orders of this Honourable Court theretofore instead. "

In the absence of any statutory authority, this court cannot upon review simply
substitute its own decisions for those of the court of inquiry. As the learned authors of
"Judicial Review of Administrative Action" (1996) explain it (p 186):

"The most the court can do when it finds that a ground of
review has been made out is to nullify the impugned decision
or act ... The court can state that the job has been done badly
(in law) that it should be regarded as not having been done at
all, but it has no warrant for taking the further step of doing
the job itself."

The cases in question go back to events which occurred some four or five years ago.
After being suspended for a lengthy period, I understand that the second defendant
was dismissed altogether from his position as Prison Superintendent.

I have given anxious consideration as to whether it would be appropriate in all
the circumstances to require the court of inquiry to reconvene and reconsider on a
reference back the decisions which I have found to be unlawful. The court heard the
various cases between November 1999 and February 2000 and I am conscious that
the lapse of time between the events giving rise to the charges and any reconvened
hearing would not be conducive to the best interests of justice. More importantly,
however, I have not been persuaded that it is appropriate, in the exercise of my
discretion, to order mandamus compelling the court of inquiry to reconvene and hear
and determine the three charges in question according to law. In my view, this matter
has now run its course and the issues are no longer extant. It is time to move on.

The following passage from "Civil Procedure" Vol 1, 2001, para 54.1.21 (The
White Book) seems to me to be apposite:

"Even if the applicant establishes one of the grounds of
Jjudicial review, the court is not bound to grant a remedy. The
remedies are discretionary ... the courts may decline to grant
a remedy if a remedy is no longer necessary because the
issues have become academic or are no longer of practical
significance although the courts may still grant declaratory
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relief, particularly if the claim raises an issue which is likely
to arise in other cases in the near future.

1000 I am satisfied that the scenario envisaged in that extract is relevant to the
circumstances of the present case. I consider that the justice of the case and the need,
from a precedent viewpoint, to have the position clarified should any similar situation
arise in the future can best be met by the granting of the plaintiff's request for
declaratory relief in respect of the decisions I have found to be unlawful.

For the record, I confirm my conclusions as follows:

1. The challenges to Decisions 1, 2, 3, 4, 5, 6 and 7 fail and
the acquittal verdicts stand.

2. The challenges to Decisions 9 and 10 and 1/2000 have
succeeded. The acquittal decisions are declared unlawful

1010 and are hereby set aside.

3. For the various reasons mentioned above, I decline, in the
exercise of my discretion, to order mandamus.

4. I make no order as to costs.
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'Etika v Tonga Law Society

Supreme Court, Nuku'alofa
Ford J
C 04/2001

1 March 2002; 2 April 2002

Law practitioners — conflict of interest — not necessarily professional
misconduct

Law practitioners — disciplinary tribunal - professional misconduct — high
standard of proof needed

In 1996 the appellant, a law practitioner, was retained by the complainant to bring a
civil action against Koto Heavy Duty Co Ltd ("Koto"). It was alleged that, while
carrying out coral quarrying work on the complainant's tax allotment pursuant to an
agreement Koto had with the complainant, the company had removed top soil and a
large mango tree without permission. On the day of the trial the case was adjourned
sine die to allow the complainant to amend his statement of claim to overcome a
problem that the judge pointed out. Thereafter nothing further happened despite the
fact that the complainant called on the appellant on numerous occasions to check
progress with the amended statement of claim. The complainant lodged a complaint
with the Law Society alleging that the appellant had, subsequent to the aborted trial,
become counsel for Koto without his knowledge or consent. The appellant denied that
he had ever acted as counsel for Koto but he admitted that for the period between
October 1997 and January 1998 he acted for a Mr Seong, the managing director of
Koto. The appellant held a full power of attorney to act for and on behalf of Mr Seong
while he was out of the Kingdom visiting Korea during that three-month period. On
28 November 2000, the Disciplinary Committee of the Law Society found that the
appellant had a conflict of interest during part of the period that he was acting for the
complainant back in 1996/97. The Committee concluded that the appellant should be
disciplined and recommended to the Chief Justice that the practitioner's practising
certificate be suspended for 3 months and that he pay costs of $300 to the Law
Society. The appellant appealed that decision.

Held:

1. It was not sufficient for the Committee to investigate and conclude that the
complaint had been proved or that it had substance; it must go further and
determine whether or not the practitioner was guilty of "professional
misconduct". No such finding was made by the Committee.
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2. The standard of proof required for a serious charge like professional
misconduct, which could result in a practitioner being struck off the Roll
or suspended, was a high standard of proof based upon convincing

evidence.
40 3. Unless the Committee was satisfied that the practitioner was guilty of
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professional misconduct, then it could not exercise any of the disciplinary
options set out. It did not appear that the Committee ever reached such a
conclusion.

4.  Appeal allowed and decision quashed.

Cases considered:
a Solicitor, Re [1972] 2 All ER 811
A Solicitor, re [1993] QB 69
Bhandari v Advocates Committee [1956] 3 All ER 742 (PC)
Shumiatcher and Law Society of Saskatchewan, In re (1966) 60 DLR 318

Statutes considered:
Law Practitioners Act (Cap 21)
Magistrates' Courts Act (Cap 11)

Appellant in person
Amicus curiae : Miss Simiki

Judgment

The appellant is a law practitioner in the Kingdom holding a current practising
certificate. He has appealed to this Court against a decision of the Disciplinary
Committee of the Law Society dated 28 November 2000. The Committee acting on a
complaint by Afei 'Ahokava of Folaha, found that the appellant had a conflict of
interest during part of the period that he was acting for the complainant back in
1996/97. The Committee concluded that the appellant should be disciplined. It
recommended to Chief Justice Ward that the practitioner's practising certificate be
suspended for 3 months and that he pay costs of $300 to the Law Society.

The relevant background facts, as summarised in the Committee's decision,
were that in 1996 the appellant was retained by the complainant to bring a civil action
against Koto Heavy Duty Co Ltd ("Koto"). It was alleged that, while carrying out
coral quarrying work on the complainant's tax allotment pursuant to an agreement
Koto had with the complainant, the company had removed top soil and a large mango
tree without permission.

The appellant was counsel for the complainant in the civil action against Koto in
which $4572 was claimed for the loss of the mango tree and $2000 for damage to the
land. On the day of the trial in July 1997 the judge pointed out to the appellant that
the coral quarrying agreement might be in breach of section 13 of the Land Act (Cap
32 of 1988) and therefore illegal. The case was adjourned sine die to allow the
complainant to amend his statement of claim to overcome any such problem.

It appears that thereafter nothing further happened despite the fact, as found by
the Committee, that the complainant called on the appellant on numerous occasions to
check progress with the amended statement of claim. In his complaint to the Law
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Society the complainant alleged that the appellant had, subsequently to the aborted
trial, become counsel for Koto without his knowledge or consent.

The appellant denied that he had ever acted as counsel for Koto but he admitted
that for the period between October 1997 and January 1998 he acted for a Mr Seong,
the managing director of Koto. The appellant held a full power of attorney to act for
and on behalf of Mr Seong while he was out of the Kingdom visiting Korea during
that three-month period.

Referring to this aspect of the case, the Committee noted in its decision:

"The (appellant) says that he had no conflict of interest when
he acted for Mr Seong because he said that Mr Seong was
having a dispute and claim against Koto, that the machinery
belonged to Mr Seong and were misused by Koto, so Mr
Seong had a right to take them away from Koto. He says that
Mr Seong's claim against Koto was no different from the
complainant’s claim against Koto and that as he was acting
for both of them against Koto, there was no conflict of
interests for him."

Earlier, the Committee had referred to the power of attorney produced at the hearing
which Mr Seong had signed and noted that it appointed the appellant Mr Seong's
attorney to represent him not only in relation to his personal affairs but also in his
capacity as managing director of Koto.

At the appeal hearing the appellant acknowledged that the wording of the power
of attorney had placed him in what he accepted was a "technical conflict of interest
situation" but he repeated what he had said to the Committee, namely, that the reality
was at no stage had he ever acted for Koto.

The Committee concluded:

"The Committee finds that the (appellant), by reason of his
appointment and acting as counsel for Mr Seong who had a
claim against Koto and for Mr Seong as managing director of
the company Koto Heavy Duty Co Ltd, against which the
complainant had brought his action, had a conflict of
interests, on the one hand that of the complainant to collect
payment from the company for his lost mango tree and
damages to his land, and, on the other hand, that of the
company to dispute any claim made against it and that of Mr
Seong who had a claim against the company for the
machinery. The (appellant) ought to have appreciated that
such a conflict would arise and should not have accepted to
act for Mr Seong at all, except with express approval of the
complainant. No such approval was given.

As a result of so acting for Mr Seong, the (appellant) was not
able to attend to the amendment of the claim of the
complainant and was not able to seek any trial date and did
not in any way progress the claim of the complainant against
the company.”
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The appeal is brought under section 23 of The Law Practitioners Act (Cap 21 of
1989) which provides that the procedure to be followed is the same as an appeal
under Part VII of the Magistrates' Courts Act. The court was told that this is
apparently the first appeal under the Law Practitioners Act.

The appellant focused his submissions on what he described as the "adverse,
unfounded conclusions" which the Committee reached about the conflict of interest in
his acting for Mr Seong. In essence, his submission was that even if there had been a
conflict of interest situation in his acting for Mr Seong, and he admitted only to a
"technical conflict", there was no evidence before the Committee to support its
conclusions that that was the reason why the complainant had not been able to
proceed with his claim and obtain judgment.

The evidence revealed in the handwritten notes, which were the only record of
the proceedings of the Disciplinary Committee hearing, tend to support the appellant's
submissions in this regard but it appears to me that there is an even more fundamental
objection to the Committee's decision. It is a jurisdictional issue.

Section 20 of the Law Practitioners Act provides for the making of complaints
to the Disciplinary Committee and it sets out the procedure to be followed by the
Committee when acting upon a complaint. Section 21(1) then provides:

"where —

(a) the Committee is satisfied after hearing a complaint
against a law practitioner that he has been guilty of
professional misconduct; or

®)

the Committee may exercise its powers under this section.”
(emphasis added)

Subsection (2) then sets out the disciplinary options available to the Committee. It has
the power to:

. recommend that the name of the law practitioner be struck
off the Roll;

. recommend that the practitioner's practising certificate be
suspended for a fixed period;

. recommend the imposition of a fine not exceeding $1000;

. censure the law practitioner.

Before the Committee can exercise any of these powers, it must be satisfied, after
hearing the complaint, that the practitioner has been guilty of "professional
misconduct". In other words, it is not sufficient for the Committee to investigate and
conclude that the complaint has been proven or that it has substance; it must go
further and determine whether or not the practitioner has been guilty of "professional
misconduct". No such finding was made by the Committee in the present case. The
decision states:

"The Committee finds that the Respondent did have a conflict
of interests."”
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Nowhere, however, does the decision record that the Committee found the
practitioner guilty of "professional misconduct".

One can perhaps better illustrate the significance of this two pronged approach
by taking the situation had the complainant lodged his complaint earlier in time and
confined it to the delays on the practitioner's part in attending to the filing of the
amended statement of claim. The Committee, after investigation, may well have
upheld the complaint and found that there were delays. It would not have
automatically followed, however, that the majority of members of the Committee
would then have been prepared to hold that those same delays meant that the
practitioner had been guilty of the serious charge of "professional misconduct”.

Likewise, on the facts as they stand, it cannot be assumed that members of the
Committee who were prepared to find that a conflict of interest situation existed,
would have been prepared to go further and hold that the facts established that the
appellant had been guilty of professional misconduct. Not every substantiated
complaint is inherently serious enough to establish a charge of professional
misconduct.

In any event, there is no room for speculation. The standard of proof required
for a serious charge like professional misconduct, which could result in a practitioner
being struck off the Roll or suspended, is a high standard. In Bhandari v Advocates
Committee [1956] 3 All ER 742 at 745, the Privy Council, in the case of a solicitor
who had been found guilty of professional misconduct, endorsed the following
passage on the onus of proof from the judgment under appeal:

"We agree that in every allegation of professional misconduct
involving an element of deceit or moral turpitude a high
standard of proof is called for, and we cannot envisage any
body of professional men sitting in judgment on a colleague
who would be content to condemn on a mere balance of
probabilities."

In re A Solicitor [1993] QB 69, 8 Lord Lane, delivering the judgment of the court,
criticised as "not altogether helpful" the Bhandari approach in so far as it left the
burden of proof somewhere undefined between the criminal and the civil standards.
The Court of Appeal preferred the following exposition from the Canadian decision,
In re Shumiatcher and Law Society of Saskatchewan (1966) 60 DLR 318;

"When a complaint is made against a solicitor which may
result in his suspension or disbarment, effect should not be
given thereto unless the grounds of the complaint are
established by convincing evidence, and when the complaint
involves a criminal act, by evidence establishing the grounds
beyond a reasonable doubt. In the assessment of the evidence,
the solicitor's explanation should be accepted if there is a
reasonable probability of it being true."”

In the present case, we are not dealing with an alleged criminal act, but it is clear
from the cases that the appropriate standard of proof for the Committee to apply is
still a high standard and I see no reason why it should not be described, utilizing both
the above cited references, as a high standard of proof based upon convincing
evidence.
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The high standard of proof requirement is a particularly relevant factor in a case
like the present where it would appear from the evidence and from the decision itself
that it was open to infer different scenarios from the proven facts. Those scenarios
would range from the appellant's concession of the existence of a "technical" conflict
of interest to something more sinister.

The cases indicate that professional misconduct should only be found where the
conduct could reasonably be regarded as disgraceful or dishonourable or "inexcusable
negligence ... which is such as to be regarded as deplorable by his fellows in the
profession" — Re a Solicitor [1972] 2 All ER 811 at 815.

Unless the Committee is satisfied that the practitioner has been guilty of
professional misconduct, then it cannot exercise any of the disciplinary options set
out in section 21(2) of the Act. It does not appear on the face of the decision that the
Committee ever reached such a conclusion in the present case.

In written submissions presented after the hearing, the appellant sought leave to
raise a new issue. He submitted that the Committee's decision was ultra vires because
the vice president of the Law Society had not been present at the hearing. The
submission concludes:

"The Act provides that the Disciplinary Committee "shall"”
consist amongst others (of) "'the Vice President" and in his
absence the sitting of the Committee is unlawful and any
decision it may make is void."

I find that this is an overstatement of the position. Rule 23.1 of the Constitution of the
Tonga Law Society which is set out in the Second Schedule to the Act provides that
the disciplinary Committee shall consist of the President, Vice President and not less
than one nor more than three other Council members appointed by the Council. It is
noted in this regard that section 19(3) of the Act provides, "not less than 2 nor more
than 4", and, of course, the provisions of the Act must prevail.

Rule 23.4 of the Constitution deals with a quorum. It provides that any three
members of the Committee, who must include the Chairman, constitute a quorum.
The decision in question was signed by the Chairman and 3 other members. The
Chairman, who was also President of the Law Society, explained in a covering letter
that the decision was not signed by the vice chairman because he was acting for Koto
in the case which the complainant had brought against the company.

Nevertheless, it is clear to the court that the quorum requirements in the Law
Society Rules were complied with and so, if it had been necessary to admit this
additional ground of appeal, it would not have been upheld.

For the reasons mentioned earlier, the appeal against the decision of the
Disciplinary Committee dated 28 November 2000 is allowed and the decision is
quashed. As the appellant appeared on his own behalf there will be no order as to
costs.
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R v Hopoate

Supreme Court, Nuku'alofa
Ward CJ
Cr 230/2001

8 February, 28 March, 3 April 2002; 4 April 2002
Criminal law — sexual assault of child — evidence of child

The accused was charged with indecent assault of the 12 year old daughter of his de
facto partner. He contended that the girl had made up the story because she did not
like his living with her mother. He claimed that there was a formal requirement for
corroboration.

Held:

1. Where there was an allegation of a sexual nature by a young girl the court
would always look with particular care at the complainant's evidence. The
court was satisfied beyond reasonable doubt that the complainant was
speaking the truth.

2.  There was no formal requirement for corroboration but ample
corroboration did exist. The accused was convicted accordingly.

Counsel for prosecution :  Mr Fusitu'a and Miss Simiki
Counsel for accused : Mr Fifita
Judgment

The accused is charged with indecent assault of a 12 year old girl, A, in
February 2001, contrary to section 124(1) of the Criminal Offences Act. In view of
the age of the girl, I directed that the case should be heard in camera and she must not
be identified.

At that time, the accused with living with O, the mother of the alleged victim.
They already had a child and, in February 2001, it was still a small baby.

The prosecution case is that the accused and his de facto wife were staying on
an 'api in Lapaha. They were using a tent and they had their baby with them as well as
A and her 10 year old brother, S.

The girl told the court that, one Monday morning, O went to the road near the
'api to stop the car of the headmaster of the children's school in order to excuse the
children from attending school that day. A had been asked by her mother to look after
the baby and she was sitting with it beside the tent. The accused was in bed. The baby
cried and he told S to go and find a ripe coconut for the baby.
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As soon as S left, the accused came and sat behind the girl with his legs on
either side of her. He took the baby from her and put it to one side and then tried to
force the girl's legs apart. She was sitting with them bent up with her knees on her
chest but he forced them apart. The girl alleged that he whispered, "Come on" when
she resisted. Once he had opened her legs, he was able to pull down her skirt and
pants sufficiently to put his hand inside and push his finger into her vagina.

She called to S and he returned. The accused stayed sitting behind her but pulled
up her clothing to where it had been previously. He asked the little boy why he had no
coconut and sent him off again. By the time he next returned the girl was crying.

At that time she told him that the accused had done something to her. Shortly
afterwards her mother returned and the girl repeated the complaint to her. The mother
challenged the accused and his response was to stand, pick up a bush knife and say in
an angry tone, "What's that?" At that, the girl remained silent.

The brother gave unsworn evidence in which he confirmed that he had returned
and seen his sister crying with the accused sitting behind her with his legs spread out.
He told the court that his sister had told him that Aisea had done something to her.

He also confirmed the girl's complaint to her mother and the reaction of the
accused to the allegation. He said the accused was angry and his sister then remained
silent.

The prosecution also called the mother. She estimated that she was away about
ten to fifteen minutes and, on her return, she did not see any sign that A had been
crying. She confirmed that A had complained to her after she had returned from the
road but not until she had been in the tent for some time breast-feeding the baby. It
was when she came out again that her daughter said she had brought a bad man. She
was asked why she said that and she replied he had touched her vagina.

Although the mother told the girl that she would make a complaint to the police,
she did not do so. The family moved to Longolongo and it was only then that A's
older sister went with her to the police station and made the complaint.

The accused was arrested and interviewed. In it he admitted the indecent assault.

It should be mentioned that he challenged that admissibility of that interview
and there was a trial on the voir dire. He told the court that he was threatened by the
police officer as he entered the police station and continued to be so frightened that he
simply agreed with what the officer put down.

I ruled the statements were admissible. In his evidence the accused repeated his
claim that he had been threatened and that the answers were not his. He had, however,
written the short statement under caution himself. When asked by counsel for the
prosecution, he told the court he could not read but he was able to write the words
dictated by the officer. He also agreed that, whilst at the police station and before the
interview — a time when he was still frightened by the original threat — he was playing
cards with the officers and shared a meal with them. He was not put in a cell. I do not
believe his evidence that he was threatened or frightened and I am satisfied beyond
any doubt that the statements he made were voluntary and accurately recorded by the
officer.

The interview was on 5 May 2001 and he agreed he knew the reason he had
been brought to the police station was because of a complaint by A and that the
complaint was that he had touched her between her legs. He was asked what he meant
by 'between her legs' and replied, "Her vagina". He was asked why he did it and
replied, "I just wanted to touch it."
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The accused gave evidence on oath and said that, on the day in question, the
baby had gone outside and played in the mud. He called to the other children to come
and get the baby but A did not and so he threw something at her and she started to
cry. He went back to sleep but was awoken when the baby again went outside. He
went himself and picked her up and took her inside the tent. It was then that O
returned. She came into the tent and they played cards for a time before she went
outside to get some food. It was then that A made the allegation and O spoke angrily
to the accused about it.

He denied the allegation and pointed out to the court that he regarded A as a
daughter and an older sister of his own baby. He would never in those circumstances
have considered doing such a thing. His case is that A has made this up because she
does not like him living with her mother. It is certainly correct that A and her sister do
not like his relationship with their mother and A described her feeling to him as one
of hate.

The defence called the oldest married sister of A. It was she who, when she first
heard the allegation, took A to the police and made a complaint. She believed it but
told the court that, when A was asked about it later by members of the family, she
said it was not true. As a result she and her mother went to the police station to
withdraw the complaint. They arrived there as the accused was playing cards with the
officers prior to being interviewed. The officer refused to accept their request to
withdraw the complaint. As they did not have the complainant with them, he was
clearly right to take it no further. The complainant has never tried to withdraw it.

In the witness box, the complainant consistently asserted that her account was
true.

In a case such as this where there is an allegation of a sexual nature by a young
girl the court will always look with particular care at the complainant's evidence. I do
not accept Mr Fifita's suggestion that there is a formal requirement for corroboration
in such cases but there is, in fact, ample corroboration in the admission made by the
accused to the police. I also consider the evidence of the brother S confirms aspects of
the girl's evidence as does the recent complaint to the brother and the mother. It is
right that her evidence of exactly how the accused interfered with her clothing was
inconsistent with her earlier accounts but I am satisfied that was a misunderstanding
of the exact words used. I accept her account in court that he pulled down her skirt
and pants and did not take them off.

However, the first question must be whether the evidence in credible. I am
satisfied beyond reasonable doubt that the complainant was speaking the truth. I
accept the unsworn testimony of her young brother was also truthful. Whist I accept
that parts of the evidence of the mother were credible and accurate, her evidence was
very clearly coloured by her affection for the accused.

I am not sure of the truth of the evidence of the older sister and so I take it in the
accused's favour that the complainant did in fact retract her account when questioned
by the family. However, the circumstances at the time and the youth of the girl would
have made it a daunting experience. It was done at a time when she and the family
knew the accused had just been arrested and the pressure on such a child would have
been intense. However, I must judge the case on the evidence given in court. Whilst
such a retraction, if made, would suggest inconsistency in the complainant's account,
it does not change my view of her testimony and its truth.

I do not believe the accused.
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I am satisfied beyond reasonable doubt that the accused did do the things
described by the complainant. I am equally satisfied that the prosecution has proved
there was no consent, it was an assault and was undoubtedly indecent. He is convicted

as charged.
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Maui Fisheries Company Ltd v Air Pacific Airlines Ltd

Supreme Court, Nuku'alofa
Ford J
C 860/2000

25 March 2002; 9 April 2002

Contract law — breach of contract — lack of performance of implied condition
precedent

The plaintiff pleaded that it entered into a contract with the defendant airline to ship
some 1234 kilos of fresh, chilled fish from Tonga to Los Angeles through Nadi on the
night of Tuesday 5 September 2000. The cargo was not shipped but returned from the
airport to the plaintiff's premises. The plaintiff brought an action based on breach of
contract and claimed special damages totalling $13,530.59 for loss of the potential
sale of the fish in the USA and general damages of $5000. The defendant raised three
defences. First, that no contract had been entered into; secondly, that, if the court
found that there was a contract, then it was never breached by the defendant; third, as
a further alternative, the defendant alleged that if there was a breach then, on the
evidence before the court, it was impossible to quantify any loss suffered by the
plaintiff.

Held:

1. The court considered that in signing the Air Waybill, the parties entered
into a binding contract which set out the terms upon which the
consignment would be carried but the contract was subject to an implied
condition precedent to its performance. The implied condition precedent
was that the contract of carriage covered by the signed Air Waybill would
materialise only if the consignment could be loaded and carried on the
flight that evening.

2. The cargo did not make the flight and so the condition precedent failed to
materialise without any default on the part of the defendant or its
representatives.

3. The plaintiff failed in its action.

Counsel for plaintiff : Mr Foliaki
Counsel for defendant : Mr Garrett
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Judgment

In his opening remarks, counsel for the plaintiff rather boldly described this
proceeding as, "quite a simple contract case."

The plaintiff pleaded that it entered into a contract with the defendant airline to
ship some 1234 kilos of fresh, chilled fish from Tonga to Los Angeles through Nadi
on the night of Tuesday 5 September 2000. The cargo was not shipped but returned
from the airport to the plaintiff's premises. The plaintiff brings this action based on
breach of contract claiming special damages totalling $13,530.59 for loss of the
potential sale of the fish in the USA and general damages of $5000.

The defendant has raised three defences. First, it is alleged that no contract had
been entered into. Secondly, it is alleged that, if the court finds that there was a
contract, then it was never breached by the defendant and, as a further alternative, the
defendant alleges that if there was a breach then, on the evidence before the court, it
is impossible to quantify any loss suffered by the plaintiff.

The case for the defendant centres around two, what were called, "positive
defences". First, it was alleged that the cargo and the supporting documentation had
not been delivered by the plaintiff to the airport on time and, secondly, it was alleged
that when the plaintiff was asked to pay the freight costs it tended a post dated cheque
and that method of payment was unacceptable.

Only one witness was called for the plaintiff, the company office manager,
Naitilima Tupou. Ms Tupou told the court that on the morning of 5 September 2000
she went to the office of Air Pacific and asked the manager, Mr Kitione Mokofisi, if
he could confirm space for 1.5 tons of fresh chilled fish on the flight that evening
from Tonga to Nadi and then LA. She said that sometime after she had arrived back
at her office, Mr Mokofisi telephoned her confirming that there was space available
on the flight.

Ms Tupou said in evidence that after she received confirmation of the booking
she went ahead and arranged for the fish to be packed and then she prepared what she
referred to in her evidence as a "packing slip" from which the airline officials at the
airport would be able to prepare the Air Waybill. The document is actually made out
as an invoice and is headed up as an invoice addressed to the customer in the USA.

Ms Tupou then explained how she had arrived late at the airport that evening
with the documentation for the consignment. She did not tell the court why she was
late and, rather surprisingly, she could not say what time she had arrived at the airport
but she said that she was told by the Air Pacific representative that it was about 15
minutes after the flight had arrived from Apia.

The witness said that the first thing she did after arriving at the airport was to
check to make sure that the cargo had been loaded on to an airline pallet. She said that
it had been loaded and the pallet had been taken out onto the tarmac. She said that she
then went to the desk of the airline cargo representative, Laini Hiliau, to complete the
necessary documentation. Mr Hiliau is an employee of E M Jones Ltd and that
company acts as the Tonga agent for the defendant airline.

Ms Tupou said that she gave Mr Hiliau the packing slip and he proceeded to
make up the Air Waybill. She said that later when she went to pay the freight costs of
$3213.02 she wrongly wrote on the written part of the cheque the words "three
thousand two hundred and thirty dollars two cents". As the cheque had been pre-
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signed by the company manager Chin Choe, Ms Tupou was not able to alter the
amount herself and so she agreed with Mr Hiliau to reissue a cheque for the correct
amount the following day. She denied that the cheque had been post dated.

Ms Tupou then told the court how before she left the airport she, "ran into Mr
Mokofisi and he confirmed that the cargo was leaving". She explained that she did
this because: "In my experience, you can make a confirmed booking but because of
passenger numbers which is the airlines' priority, you can still have something come
off and so I wanted confirmation."

Ms Tupou said that later she found that the cargo in question had not left on the
flight that night but it had been returned to the plaintiff's factory and put back into
refrigeration. She said that the fish was subsequently sold on the local market at a
reduced price. The president of the plaintiff company, Mr Choe, wrote a letter of
complaint to the defendant three days later explaining that further business would be
taken elsewhere. The court proceedings were issued the following month.

The defendant called several witnesses. The first witness was Laini Hiliau. He
told the court that he recalled his boss (Mr Mokofisi) telling him on the morning of 5
September to ring Maui Fisheries to confirm the booking for the shipment of fish. He
said that he did so and he spoke to Ms Tupou. He said that he told her that the
booking had been confirmed and that she should be at the airport two hours before the
flight arrived and she should have a cheque for payment. Mr Hiliau explained that
this particular shipment was the first that his company had handled directly for the
plaintiff although he had dealt with Ms Tupou previously when the plaintiff company
had packed its export consignments of fish through another fishing company,
Alatinis.

Mr Hiliau told the court that he had arrived at the airport on the evening in
question at about 5:45pm and his main job was to look after the cargo. The witness
said that when he arrived at the airport a representative from Alatinis was present
with that firms consignment of fish for export together with the required
documentation and so he proceeded to process the necessary documentation.

Mr Hiliau said that the plaintiff's cargo of fish did not arrive at the airport until
6:30 pm but he was unable to complete the Air Waybill because Ms Tupou had not
arrived with the required documentation. Mr Hiliau said that Ms Tupou eventually
arrived at about 7:30 pm which was after the plane had arrived from Apia. He said
that he asked her why she was late and she responded that she had been preparing the
invoice.

In all events, the witness then proceeded to complete the Air Waybill
documentation which, he said, usually took him about 10 minutes. He said that he
recalled giving Ms Tupou the Air Waybill at approximately 7:45 pm which she then
had to sign and take to Customs to obtain a Customs' clearance. Mr Hiliau said that
Ms Tupou arrived back at his desk at 8:05 pm and he then asked her for the cheque.
When the cheque was handed over in payment of the freight he said that he noticed
that it was incorrectly dated 13 September and so he said that the shipment would be
taken but he told her to come back the following day with another cheque. He said
that he had not noticed anything else wrong with the cheque apart from the incorrect
date.

Mr Hiliau told the court that the plane was running late on the night and it did
not leave until 8:30 pm He found out at approximately 8:15 pm that the plaintiff's
consignment was not able to be taken but by then Ms Tupou had left the airport.
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The second witness called by the defendant was Maria Matoto, the manager for
Jones' Travel and the Load Officer for Air Pacific. Ms Matoto recalled clearly the
flight in question. She told the court that it arrived on time at 7:10 pm and was
supposed to leave at 8:15 pm but it did not depart until 8:33 pm.

Ms Matoto explained that the reason for the hold-up was the delay in receiving a
document from Apia known as the "load message" and the fact that they had to off-
load about one ton of passenger baggage. The witness said that normally the load
message would be faxed through from Apia giving her passenger numbers together
with baggage and freight details. On this particular night, however, the load message
was not faxed through and so she had to await the arrival of the plane and obtain the
captain's copy. Although the witness was not asked any details about its contents, it
seems clear that the load message showed a heavy loading of passengers and freight
from Apia.

Ms Matoto was aware from the outset that they had two shipments of fish to
take out of Tonga. She said that when she had arrived at the airport earlier in the
evening she had spoken to Mr Hiliau and he was then working on the paperwork for
the Alatini shipment.

Ms Matoto said that after the flight had arrived from Apia the baggage boys off-
loaded and she began her usual routine to ascertain final passenger numbers and the
weight content of baggage and cargo to be loaded. She said that in the meantime the
cargo workers had loaded Alatini's fish consignment and they were working on
loading passenger baggage. At some point in time just prior to 8 pm Ms Matoto
realised that they had a weight problem and so she consulted with her company
manager, Mr Mokofisi, and told him that one ton of baggage would have to be oft-
loaded in order to bring the weight down to the authorised limit.

It was explained to the court that the company policy in off-loading situations
which does not appear to be a rare event at Fua'amotu airport, is that priority for
shipment is given to perishable freight, perishable baggage (passenger baggage
containing food) and ordinary passenger baggage, in that order. In other words,
passenger baggage is always the first part of the cargo to be off-loaded. Ms Matoto
said that Mr Mokofisi's primary concern when she approached him was to try and get
the plane out on time and so he told her to go ahead and off-load a ton of passenger
baggage which equated to approximately 60 pieces of passenger luggage.

Ms Matoto immediately proceeded to act on those instructions. She said that it
was not until sometime after they had finished the off-loading that she became aware
that the plaintiff's consignment had not been loaded but the pallet was still sitting on
the tarmac. She said that the weight of the plaintiff's consignment had never been part
of her calculations because she had not received any documentation relating to the
shipment. Ms Matoto was adamant, however, that had the cargo and the paperwork
been at the airport on time then it would have been loaded and it would have gone on
the flight that night. She told the court that Alitinis's shipment, which had been at the
airport on time with the necessary documentation, had been loaded ahead of any
passenger baggage and it had flown out to the States without any problem.

The final witness for the defendant was Mr Mokofisi. He confirmed Ms
Matoto's evidence. He said that he recalled her approaching him about the load
problem and he gave instructions to off-load the passenger baggage. His main
concern was to try and get the plane out on time. When asked about his earlier
contacts with the plaintiff over the consignment, Mr Mokofisi said that he had
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received a telephone call on 4 September from Ms Tupou wanting to know whether a
booking she had previously made inquiries about for 2 ton of chilled fish from Tonga
to Nadi and L.A. on the night of 5 September had been confirmed. He said that he
then checked his telex machine and confirmed the booking. He said that he had no
dealings with Ms Tupou on 5 September and he could not recall her coming into his
office.

Likewise, the witness said that he did not have any conversation with Ms Tupou
at the airport on the night of 5 September. He said that he had seen her standing at Mr
Hiliau's desk at one stage but he did not speak to her. He denied giving her any
assurance that the plaintiff's shipment would be leaving on the flight.

Mr Mokofisi said that, initially after he became aware that the plaintiff's
shipment was not on the flight, he had assumed the reason was because there must
have been too much other cargo but after he made inquiries the following morning he
became aware that the real reason was because the documentation had not been
delivered to the airport on time.

As with any civil action, the onus is on the plaintiff to prove its case on the
balance of probabilities.

The defendant submitted that no contract had ever been formed, "because of the
plaintiff's failure to comply with at least two of the defendants terms of contract." The
two "crucial terms" were said to be:

"That the shipment, together with a representative of the
shipper, had to be at the airport no later than two hours prior
to the flight time that evening, and;

Payment for the shipment was to be made at that time."

The defendant did not expand on how the two so-called "crucial terms" could
properly be described as terms of the contract unless a contractual relationship, in
fact, existed between the parties. The defendant may have intended the court to view
them as conditions precedent to the formation of a contract.

For his part, counsel for the plaintiff submitted that there was a valid contract
between the parties and the only real issue for the court to determine was whether the
defendant was justified in not fulfilling its responsibilities because, as he put it, "of
the plaintiff's negligence in being late with the required papers". Mr Foliaki submitted
that the problem with the cheque, whether it was the wrong date or the wrong
amount, was not an issue because the parties had agreed that it would be replaced the
following day.

I agree with Mr Foliaki's submissions regarding the cheque. I also agree with Mr
Garrett's submission, however, when he criticised the plaintiff for not discovering the
cheque for the purposes of this proceeding. The defendant had made an issue of the
cheque right from the outset and had pleaded in its statement of defence that the
cheque was not accepted because it was postdated. It was, thus, a relevant document
and it should have been produced. When cross-examined about its present
whereabouts, Ms Tupou said that the cheque was back at her office. That is not good
enough. It should have been part of the documentation produced at the hearing by the
plaintiff.

I should also say at this point that, in terms of credibility, I did not find Ms
Tupou to be a particularly convincing witness. On the other hand, I found Ms Matoto
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and Mr Mokofisi to be completely credible witnesses for the defendant. Likewise, I
considered that Mr Hiliau did his best to try and give the court an accurate account of
the events as he saw them but at times I found his evidence, about flight times in
particular, innocently muddled. Nevertheless, as I have said, the plaintiff has the onus
of proof and counsel's task is not made any easier when the one witness called for the
plaintiff fails to match the credibility of the defendant's witnesses.

I accept that Mr Hiliau had the telephone conversation he described with Ms
Tupou on the morning of 5 September, notwithstanding the earlier telephone
conversation Mr Mokofisi had had the previous day. It was part of Mr Hiliau's duties
to liaise with the shippers. I also accept Mr Hiliau's evidence that he had told Ms
Tupou to be at the airport 2 hours before the flight arrived. At one point he mentioned
3 hours but, although it was company policy to try and have cargo delivered to the
airport 3 hours before the flight arrival, in practice the staff operated on a 2 hour
deadline and I find that 2 hours was the instructions he gave to Ms Tupou. In any
event, [ accept that Ms Tupou did not arrive until about 7:30 pm which was well after
the stipulated time and some 20 minutes after the flight from Apia had landed.

I do not accept Mr Hiliau's evidence that the plane was due to leave again at 8
pm I believe that this was one of the areas where he was genuinely confused. Ms
Matoto made it very clear that the scheduled departure time was 8:15 pm. I accept
that it was not until 8:05 pm that Ms Tupou arrived back at Mr Hiliau's desk with the
customs clearance for the shipment and then she proceeded to pay Mr Hiliau with the
unacceptable cheque.

I have no difficulty concluding that Ms Tupou's delay in taking the required
documentation to the airport was the real reason why the plaintiff's consignment was
not carried on the defendant's aircraft that evening.

I have not been persuaded that either Mr Hiliau or Mr Mokofisi gave Ms Tupou
any assurance at the airport that the cargo would be on the flight. On the contrary, I
accept Mr Mokofisi's evidence that he did not have any conversation with Ms Tupou
at the airport that evening. I am also satisfied that when the incorrect cheque was
presented and Mr Hiliau made the comment that "the shipment would be taken", he
was simply referring to "taken" for the purpose of processing the documentation. He
did not intend the comment to amount to any sort of assurance that the consignment
would be able to leave on the flight that night and I am satisfied that Ms Tupou
understood exactly the meaning of his remark.

Although the defendant argued forcefully that no contractual relationship ever
came into existence between the parties because of the plaintiff's delays in delivering
the necessary documentation and the incorrect cheque, the reality is that the parties
did end up signing the Air Waybill. I consider that in signing the Air Waybill, the
parties did, in fact, enter into a binding contract which set out the terms upon which
the consignment would be carried but the contract was subject to an implied condition
precedent to its performance.

The implied condition precedent arose because of what I find to be the plaintiff's
excessive delay in having the required documentation delivered to the airport. The
implied condition, which both parties understood and agreed to without the need to
have it spelt out, was that the contract of carriage covered by the signed Air Waybill
would materialise only if the consignment could be loaded and carried on the flight
that evening.
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Mr Hiliau, for his part, used his best endeavours to have the documentation
processed and completed as quickly as possible but the damage had already been
done by the late delivery of the plaintiff's documents to the airport. It is clear from the
passage quoted earlier from Ms Tupou's evidence that she was well aware that at
Fua'amotu airport the signing of an Air Waybill provides no assurance that the cargo
will end up making the flight -- all the more when the documents had been delivered
to the airline representative as late as the presentation of the documentation in the
present case.

The cargo did not make the flight and so the condition precedent failed to
materialise without, I find, any default on the part of the defendant or its
representatives.

The plaintiff, therefore, fails in its action. The defendant is entitled to costs to be
agreed or taxed.
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Bank of Tonga v Malolo anor

Supreme Court, Nuku'alofa
Ford J
C 877/00

2 May 2002; 6 May 2002

Creditors' remedies — default in mortgage payment — dwellinghouse as security
— order for possession

In 1995 the defendants borrowed almost $17,500 from the plaintiff Bank for the
purpose of refinancing and payment of debts and other incidentals. The defendants
defaulted in their monthly repayments and in October 2000 the plaintiff issued
proceedings to recover the balance owing. At that stage, the defendants had moved to
New Zealand and were living in Mangere, South Auckland. The plaintiff obtained an
order for service out of the jurisdiction and in due course the pleadings were served
on the defendants at their New Zealand address. The defendants failed to file any
defence and, apart from making one additional payment of $500, to all intents and
purposes they ignored the court proceedings. The plaintiff Bank applied for and was
granted judgment in default in the sum of $13,896.45. The plaintiff also obtained an
order from the court which required the defendants to deliver up their dwelling house
at Pahu, Tongatapu, to the plaintiff. The dwelling house had been charged as security
under the loan agreement. The defendants made no attempt to comply with the court
order. The plaintiff next attempted to take possession of the dwelling house and
served a "notice to vacate" on the occupier, who "repeatedly refused to vacate the
premises". The plaintiff sought an order from the court enabling it to obtain
possession of the dwelling house but the available remedies provided for in the
Supreme Court Rules did not adequately cover the case where a mortgagee sought to
execute an order for delivery over a dwelling house.

Held:

1. The plaintiff obtained an order for delivery of the defendants'
dwellinghouse but found that it could not execute the order for delivery by
taking out a writ of delivery because the prescribed form specifically
exempted houses. The lack of procedure in the area meant that it was
appropriate to call in aid the English writ of possession procedure,
modified as was necessary to exclude any reference to the land itself apart
from what may be required to identify the location of the dwellinghouse in
any particular case.
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2. Therefore, until such time as the issue could be considered and determined
in inter partes proceedings, in the case of a judgment creditor seeking to
execute a delivery order over a dwellinghouse, the court was prepared to
accept and act upon an application for a writ of possession in the English
format modified to the extent necessary to make it relevant to the situation
pertaining in the Kingdom.

Cases considered:
Bank of Tonga v Kolo [1995] Tonga LR 168
Kolo v Bank of Tonga (Court of Appeal, unreported, 7 August 1998)
Lavery v Pursell Ch D 39

Rules considered:
Supreme Court Rules 1991

Counsel for plaintiff : Mrs Tapueluelu

Judgment

In 1995 the defendants borrowed almost $17,500 from the plaintiff Bank for the
purpose of refinancing and payment of debts and other incidentals. The defendants
defaulted in their monthly repayments and in October 2000 the plaintiff issued
proceedings to recover the balance owing. At that stage, the defendants had moved to
New Zealand and were living in Mangere, South Auckland. The plaintiff obtained an
order for service out of the jurisdiction and in due course the pleadings were served
on the defendants at their New Zealand address. The defendants failed to file any
defence and, apart from making one additional payment of $500, to all intents and
purposes they ignored the court proceedings.

The plaintiff Bank then applied for and was granted judgment in default in the
sum of $13,896.45. The plaintiff also obtained an order from the court which required
the defendants to deliver up their dwelling house at Pahu, Tongatapu, to the plaintiff.
The dwelling house had been charged as security under the loan agreement. The
defendants made no attempt to comply with the court order.

The plaintiff next attempted to take possession of the dwelling house and served
a "notice to vacate" on the occupier, a Mr Gavin Peacock. In an affidavit filed
subsequently, the plaintiff's legal officer deposed that Mr Peacock has, "repeatedly
refused to vacate the premises".

That is the position which has now been reached. The plaintiff seeks an order
from the court enabling it to obtain possession of the dwelling house but, as counsel
puts it, the Bank finds itself in a kind of "Catch-22" situation because the available
remedies provided for in the Supreme Court Rules do not appear to adequately cover
the case where a mortgagee seeks to execute an order for delivery over a dwelling
house.

I heard counsel in Chambers. The application has, necessarily, been dealt with
on an ex parte basis and so I have not had the advantage of hearing argument from the
other side. I accept, however, that it is unsatisfactory to reach the point where a
judgment creditor is unable to execute its judgment, seemingly, because of some
deficiency in the court rules.
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order for the payment of money may be enforced by a writ of distress, garnishee
proceedings, the appointment of a receiver, a charging order or, in certain
circumstances, by an order of committal.

None of those remedies is entirely appropriate, however, to a situation where a
judgment creditor is seeking to enforce an order for delivery against a dwelling house.
A writ of distress, for example, which at first sight may appear adequate, specifically
exempts a debtor's house from seizure.

Order 26, Rule 2 then provides that an order for delivery of goods may be
enforced by (a) a writ of delivery or, in certain circumstances, by (b) an order of
committal. The reference to "delivery of goods" is significant because it has been
judicially determined that, because of the unique nature of land ownership in the
Kingdom, houses do not accrete to the land but they are severable and are properly
described as "goods" - see the Court of Appeal decision in Kolo v Bank of Tonga
(unreported), judgment dated 7 August 1998.

I suspect that the categorisation of a dwellinghouse as "goods" may be quite
unique to the Kingdom. In Lavery v Pursell Ch D 39, 508 Chitty J held that in
England the correct description of a standing dwelling house is a "hereditament" and
it does not become a chattel until such time it is pulled down so that it can be sold as
building materials.

In all events, there is a very practical difficulty in enforcing a writ of delivery
against a dwelling house. The writ, following the prescribed wording in the rules
would require the police officer in charge of the nearest police station to seize the
dwelling house and "deliver it to a convenient place where it may be collected" by the
Bank. Given the obvious difficulties in moving any type of dwelling house, the
concept is totally impractical and, in any event, the prescribed form for a writ of
delivery in the court rules then goes on to specifically exempt the debtor's dwelling
house.

The second option in the rules for enforcing an order for delivery is an order of
committal. Admittedly, the threat of such an order may be sufficient to encourage a
judgment debtor to deliver up possession of his dwellinghouse but if the threat does
not bring about the desired result then it will be small consolation to the judgment
creditor to know that his debtor is languishing in prison. The threat is also unlikely to
work if the debtor is overseas and the house is occupied by his extended family.
Moreover the courts have a natural reluctance to order committal for contempt of
court in civil proceedings. As is stated in the Supreme Court Practice (1991) 52/1/3:

"It is a general principle that process by way of contempt
should not be lightly employed, and not in aid of a civil
remedy where some other method of achieving justice is
available.”

What remedy then is a judgment creditor left with? What the Bank really seeks is a
writ of possession enabling it to take legal possession of the defendants' house. The
Land Court Rules provide that an order for possession of land may be enforced by a
writ of possession but the prescribed form for such a writ specifically exempts houses
from seizure. There is no similar provision in the Supreme Court Rules providing for
writs of possession.
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Given the fact that the demarcation between titles to land and dwelling houses
in the Kingdom has been authoritatively clarified only in relatively recent years (the
Kolo decision is dated 7 August 1998) I do not find the omission of any reference to
writs of possession in the Supreme Court Rules altogether surprising. I suspect that
when the Supreme Court and Land Court Rules were draughted back in 1991, the
draughtsman simply adopted the equivalent procedural provisions in the English
Supreme Court Practice and proceeded on the basis that, as in England, houses
accrete to the land. Hence, so the thinking would have run, there was no point in
providing for writs of possession in the Supreme Court Rules because only the Land
Court would have been concerned with claims to possession of land and houses.

Following on from there, in order to preserve the unique constitutional
hereditary entitlements in force in the Kingdom, the draughtsman of the rules would
have wanted to ensure that a judgment creditor could not circumvent the Land Act
provisions and claim title to the land itself by seizing the house thereon which had
been secured for a debt. Hence, houses were specifically exempted from the
prescribed form of writ of possession.

My summation may be astray but, at this point, I cannot see any other obvious
legal reason for specifically exempting houses from seizure under distress warrants
and writs of possession. In commercial terms, one of the effects of the omission in
relation to writs of possession, in particular, is that a house owner in the Kingdom
would probably effectively be precluded from ever using his home as security for a
loan. It would be surprising indeed if that had been the draughtsman's intention but a
lending Bank is unlikely to be very interested in advancing loan money over the
security of a dwelling house which was protected from seizure in the event of default.

Whatever the historical reasoning for the exemption of dwelling houses, the
point is that the legal situation regarding the status of houses and title to land has now
been clarified by the courts. With hindsight, it would seem that it was never really
necessary in the first place for writs of possession issued by the Land Court to
specifically exempt houses because they were never part of the Land Court's
jurisdiction. The jurisdiction of the Land Court is, and always has been, confined to
cases concerning titles to land and houses do not accrete to the land.

If my analysis of the situation is correct, and I freely acknowledge that I have
only heard one side of the case, then there is currently a gap in our court rules. The
lacuna has resulted from an important clarification of the law in the Kingdom since
the rules were draughted. If the law had been certain at the time the rules were
draughted then I have no doubt that the draughtsman would have made provision in
the Supreme Court Rules, and not just the Land Court Rules for a writ of possession.
The Supreme Court Rules would have provided for a writ of possession as a means of
executing a judgment for delivery of a dwelling house.

If I am wrong in my analysis as to the likely reasons for the gap in the Supreme
Court Rules, the point still remains that the rules do not provide an appropriate
remedy for a creditor seeking to execute a delivery order. The Court of Appeal in the
Kolo case accepted that a judgment creditor could obtain an order for delivery. Under
the rules as they stand, however, it is not possible to execute such an order against a
dwelling house by the next logical legal step which would be a writ of delivery. The
prescribed form for a writ of delivery specifically exempts houses.

In those circumstances, I see no reason why Rule 2(2) of the Supreme Court
Rules should not come into play. That provision states:
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"Where there is no provision in these rules the rules of
procedure for the time being in England shall apply.”

In the Kolo case, the Court of Appeal referred to two paragraphs from Halsbury, vol
32, which it said:

"... indicate that the appropriate mode of procedure on the

part of the equitable mortgagee who desires to enforce his
security is to seek a court order."

The Court went on to hold that an order for delivery of a dwelinghouse was an
appropriate court order.

One of the references to Halsbury (para 673) referred to the decision in
Barclays Bank Ltd v Bird [1954] Ch 274 where the court granted an equitable
mortgagee an order for possession over a dwellinghouse. In England, an order for
possession is enforced by a writ of possession. The English authorities make it plain
that writs of possession can be issued to execute orders for possession of houses as
well as the land and there are numerous cases cited in Halsbury and other texts
recording such instances.

The Supreme Court Practice (1999 ed.) states, for example, (45/3/3):

"In relation to a dwellinghouse, whether it is a protected
tenancy or not, the plaintiff may not enter into possession
himself, even peaceably, and he can only enter into
possession under a writ of possession.”

The reality facing equitable mortgagees in the Kingdom at the present time, however,
is that, while there is provision in the Land Court Rules allowing for writs of
possession to be taken out to enforce judgments in respect of land, there is no
equivalent procedure available in the Supreme Court Rules for executing delivery
orders over houses. In the context, I see no significant distinction between the order
for delivery considered by the Court of Appeal in the Kolo case and an order for
possession.

I am aware that in his judgment in this Court in Bank of Tonga v Kolo [1995]
Tonga LR 168, Hampton CJ held that the English law of procedure could not be
invoked because, as His Honour put it, "it cannot be said that there is a lack of
procedure in this area which could be filled by resort to the law of England." His
Honour suggested that the remedy probably lay in a mortgagee Bank proceeding by
way of judgment for delivery of goods and then writ of delivery rather than by way of
judgment for a monetary sum. That, however, is the course which the plaintiff has
followed in the present case. It has obtained an order for delivery of the defendants'
dwellinghouse but it now finds that it cannot execute the order for delivery by taking
out a writ of delivery because the prescribed form specifically exempts houses.

The other option of applying for an order for committal is unlikely to have any
appeal to the plaintiff Bank as the defendants are residing overseas. Moreover, even if
it was possible to enforce a committal order, it does not automatically follow that the
incarceration of the debtors would enable the Bank to realize on its security over the
dwellinghouse.

With respect, therefore, to His Honour's observations, which were noted by the
Court of Appeal but not considered in any depth, it seems to me that there is indeed a
lack of procedure in the area and, in the circumstances, it appears appropriate to call
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in aid the English writ of possession procedure, modified as may be necessary to
exclude any reference to the land itself apart from what may be required to identify
the location of the dwellinghouse in any particular case.

Until such time, therefore, as the issue can be fully considered and determined
in inter partes proceedings, this Court, in the case of a judgment creditor seeking to
execute a delivery order over a dwellinghouse, is prepared to accept and act upon an
application for a writ of possession in the English format modified to the extent
necessary to make it relevant to the situation pertaining in the Kingdom.
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Ha'amo Growers Company Ltd anors v Squash Export
Company Ltd anors

Supreme Court, Nuku'alofa
FordJ
C 634/2001

10, 26, 29 April 2002; 8 May 2002
Costs — no attempt to resolve without litigation — costs not awarded

The five plaintiffs were squash exporting companies. On 18 October 2001 they issued
the present proceedings against the defendants. On the same day they applied for and
were granted an ex parte interlocutory injunction. This was complied with and
effectively brought the substantive proceedings to an end. The plaintiffs submitted
that costs normally follow success and unless the defendants were able to show that
there were special circumstances in this case which should disentitle the plaintiffs,
costs should be awarded in their favour. The plaintiffs sought an order for costs to be
awarded on a solicitor-client basis against the defendants jointly and severally in the
sum of $5000. The sixth and seventh defendants opposed the application.

Held:

1. The case was effectively determined on day one with the granting of the ex
parte injunction. No preliminary attempt had been made to resolve the
matter without recourse to litigation. The court was not satisfied that an
appropriately worded letter before action to the sixth defendant would not
have brought about a result which would have alleviated the plaintiffs'
concerns and avoided the necessity of issuing court proceedings.

2. The court was not persuaded, either as to the merits of the plaintiffs' case
against the sixth and seventh defendants, or that it was an appropriate case
for a cost award against those parties. Costs were to lie where they fell.

Cases considered:
Boxall v Waltham Forest LBC December 21 2000 (unreported)
R v Royal Borough of Kensington and Chelsea ex p Ghrebregiosis (1994) 27
HLR 602

Counsel for plaintiff : MrNiu
Counsel for sixth and seventh defendants : Miss Simiki



Ha'amo Growers Company Ltd anors v Squash Export Company Ltd anors (SC) 99

40

50

60

70

80

Judgment

The five plaintiffs are squash exporting companies. On 18 October 2001 they
issued the present proceedings against the defendants. On the same day they applied
for and were granted an ex parte interlocutory injunction which was complied with,
effectively bringing the substantive proceedings to an end. The plaintiffs now seek an
order for costs to be awarded on a solicitor-client basis against the defendants jointly
and severally in the sum of $5000. The sixth and seventh defendants have opposed
the application.

The statement of claim alleges that the plaintiffs and the first five defendants are
squash pumpkin exporting companies. They each have their respective groups of
registered farmers. The companies provide their growers with seeds, fertilisers and
chemicals on credit and in some cases they provide cash advances to their farmers for
growing and harvesting the squash. In return, the farmers sell their squash crops to the
exporting company which in turn sells the product on the Japanese market. The
companies organise their farmers so that the crops are planted and harvested in a
sequence which allows for the orderly shipments of the harvest over a period of some
eight weeks in October and November each year.

For the 2001 season the five plaintiff companies had worked together and
organised their operations in such a way that they knew early in the piece that their
combined exports would require four shipments. The ships had been arranged to
arrive and depart from Tonga on specific dates and an agreed tonnage had been
allocated for each shipment. Freight costs were payable on the tonnage contracted to
be shipped regardless of whether the actual quantity loaded reached the contract
tonnage figure or not. Any shortfall is described in the trade as "dead freight".

The plaintiffs were expecting their second ship for the season, the MV
"Dalnegorsk" to arrive in the port of Nuku'alofa on Friday 19 October 2001 and
loading was due to commence at 10 am that day. The contract tonnage for that
particular shipment was 2300 tonnes of squash.

At the same time, there was another vessel in port, the MV "Summer Phoenix"
which was contracted to the first five defendants. It was due to ship 3400 tonnes of
squash to Japan but the first five defendants had only enough squash available at that
time to load between 1500 and 2000 tonnes.

It is alleged that the first five defendants then made a complaint (it is not clear to
whom) that the plaintiffs had breached an agreement made between them to co-
operate in shipping squash crops from the Kingdom for the 2001 season. They
claimed that, pursuant to the agreement, the plaintiffs should be required to load their
squash into the MV "Summer Phoenix" so as to make up the contract tonnage figure
of 3400 tonnes. The plaintiffs acknowledged that they did have a verbal agreement
with the first five defendants to co-operate in the shipment of squash during the 2001
season but contend that the agreement was to apply only where one group was able to
make up the others' dead weight without incurring a loss to its own group of farmers
or jeopardising its future shipments.

It is further alleged that as a result of the complaint referred to, the sixth
defendant, the Minister of Marine and Port, made a statement in the Legislative
Assembly on 16 October (the statement of claim says "17 October" but the date was
subsequently stated in an affidavit to be "16 October") saying that the plaintiffs'
vessel, the MV "Dalnegorsk" would not be permitted to dock until 3400 tonnes of
squash had been loaded into the MV "Summer Phoenix". The statement of claim then
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goes on to allege that in response to that statement in the Assembly, the plaintiffs
received faxes from the shipping agent for the first five defendants dated 17 October
requiring them to deliver their squash to the wharf the following day to be loaded
onto the first five defendants' vessel, the MV "Summer Phoenix".

It is not clear from the pleadings why the plaintiffs felt constrained to obey a
direction from the shipping agent for the first five defendants. Presumably, it was
feared that the authorities would enforce the statement the Minister is alleged to have
made in the Assembly, but that is not specifically pleaded. In all events, the plaintiffs
claim in the pleadings that the contract freight charge from Tonga to Japan was US

90 $163.50 per tonne and, on that basis, if they were required to load their squash into
the defendants' vessel, it would mean a loss to them, in dead weight on their own
vessel, of up to US$310,650.00. Hence, their application for an injunction restraining
the defendants from stopping or delaying the docking of their vessel, the MV
"Dalnegorsk" or either of the plaintiffs' two other scheduled shipments.

That is the background to the proceedings as set out in the statement of claim.
The first five defendants filed no defence and have taken no steps in the proceeding.
The sixth and seventh defendants filed an application to strike out the three
paragraphs in the statement of claim which made reference to them on the grounds
that the proceedings disclosed no reasonable cause of action. The strike out

100 application was set down for hearing on 10 April 2002. At the outset of the hearing,
in response to questions from the Bench, counsel for the plaintiffs confirmed that the
proceedings were no longer extant. Counsel acknowledged that, as the plaintiffs had
obtained their injunction and their shipments had been allowed to proceed
unhindered, the proceedings were effectively at an end. Counsel confirmed that the
only significance of the strike out application was in relation to the plaintiffs' claim
for costs.

The court then declined to proceed with the hearing of the strike out application
on the basis that it was not prepared to embark on, what would in effect be, an
academic exercise. Instead, the plaintiffs were invited to file a formal application for

110 costs with submissions in support; the defendant would have an opportunity to
respond and a Ruling would then be given.

The plaintiffs duly filed their application. It seeks costs against all the
defendants but it was served only on the fifth and sixth defendants and I am prepared
to deal with it on that basis only. The other parties have not had the opportunity of
being heard.

Counsel for the plaintiffs correctly submitted that costs normally follow success
and unless the defendants are able to show that there are special circumstances in this
case which should disentitle the plaintiffs, costs should be awarded in their favour. He
went on to submit:

120 "10. ...
(@ ...

(b) The facts show no lawful justification whatsoever for what
the defendants did or attempted to do. They attempted,
improperly and unlawfully, to force the plaintiffs to load their
squash onto the vessel of the first five defendants in order that
no dead freight would be charged against those defendants.
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The plaintiffs, who were already contracted to load a
specified, tonnage on its own vessel, would thereby be unable
to load that specified tonnage. They would therefore be liable
for dead freight instead.

(c) The order which required the plaintiff to so load their
squash onto the first five defendants' vessel, was made by the
sixth defendant ...

(d) There was therefore only two alternatives left to the
plaintiffs:

(i) seek an appointment to see the sixth defendant and try and
change his order, or

(ii) use the very little time available, to apply for interim
orders from this Court.”

Plaintiffs' counsel submitted that it would have been a waste of time attempting to
persuade the sixth defendant to change his mind because, from the minutes of the
proceedings in the Legislative Assembly, it was "very clear" that the sixth defendant
had already made up his mind on the subject.

For the sixth and seventh defendants, counsel submitted that there are special
circumstances why costs should not be awarded to the plaintiffs in this case, the
principal reason being that the matter was determined at the very outset on an
interlocutory basis without having to be litigated to trial. It was also submitted that
the plaintiffs had not been able to establish any causal link between the sixth and
seventh defendants and the problems giving rise to the proceedings. Counsel noted, in
this regard, that although there is a reference in the pleadings to discussions in
Parliament, there was no specific official government instruction given to the
plaintiffs in relation to the matter. The point was also noted that the sixth defendant,
Hon Cecil Cocker, had filed an affidavit in which he denied making any statements
along the lines alleged in Parliament on 17 October 2001. It was in response to that
affidavit that the plaintiffs filed an affidavit acknowledging that the reference to the
17 October date in the statement of claim was not correct and the date should have
been 16 October. The deponent also clarified at that stage that the Minister of Marine
and Port referred to in the statement of claim, who allegedly made the statement
complained of in the House on 16 October, was the Acting Minister of Marine and
Port, the Hon William Clive Edwards.

As is noted in Halsbury, 4th edition, vol 37, para 714, "in general, costs are in
the discretion of the court, which has full power to determine by whom and to what
extent they are to be paid ..." The detailed procedural rules in England relating to
costs have not been enacted in Tonga and so the reported English authorities on the
subject need to be approached with a certain amount of caution. I must say, however,
that I have found some helpful guidance in the English cases in considering the
approach the court should take in exercising its discretion on the question of costs in
cases which have been brought to an end at an early stage. In the present case, the
principal claim was for injunctive relief and when the injunction was granted and
complied with the proceedings effectively came to an end.

The English text Civil Procedure, 2001 edition, para 44.3.5.1 states:
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"Where the subject matter of proceedings becomes academic
during the course of the proceedings, leaving costs as the only
issue, it is within the court's discretion whether or not it
should consider the substantive issue in deciding any order as
to costs. Unusual circumstances would have to exist before
the court would consider an academic issue ...

In deciding the appropriate costs order to be made when
judicial review proceedings are concluded without a full
hearing, the starting point is the court's wide discretion ... to
depart from the old rule that the unsuccessful party usually
paid the costs of the successful party.”

The text then refers to the decision of Scott-Baker J in Boxall v Waltham Forest LBC
December 21 2000 (unreported) and noted that the court in that case found that the
authorities had established the following principles:

"(i) the court had power to make a costs order when the
substantive proceedings had been resolved without a trial but
the parties had not agreed about costs;

(ii) the overriding objective was to do justice between the
parties without incurring umnnecessary court time and
additional cost;

(iii) the extent to which the court would look into unresolved
substantive issues depended on the circumstances of the case,
not least the amount of costs at stake and the conduct of the
parties;

(iv) in the absence of good reason to make any other order,
the fallback was to make no order as to costs; and

(v) the court should take care to ensure that it did not
discourage parties from settling ... proceedings.”

As costs are an entirely discretionary matter, it would be wrong to try and prescribe
any rigid guidelines that must be applied but it is difficult to argue against the
soundness of the five principles expounded in the Boxall case.

In the present case, I consider that there is significant substance in the points
made by counsel for the sixth and seventh defendants in opposition to the plaintiffs'
claim. The case was effectively determined on day one with the granting of the ex
parte injunction. Significantly, it appears that no preliminary attempt had been made
to resolve the matter without recourse to litigation. The plaintiffs did not, for
example, follow the practice often, if not usually, adopted before filing an injunction
application, of writing a letter before action. Such a letter would have given the
defendants notice that an injunction would be applied for unless an assurance was
given by a stipulated time that the apprehended act would not occur.

The plaintiffs say that such a course of action would have been a waste of time
because the Minister had already made up his mind on the issue. That may well be the
case, but it is no real answer, however, to the soundness of following the letter before
action practice; particularly when it later comes to the question of costs. The real
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threat of an injunction application often brings about the desired result and, in any
event, the failure of a defendant to respond to a letter before action warning certainly
gives the plaintiff a much sounder basis for seeking costs.

Another factor is that, although he is not named in the statement of claim, the
Minister who made the statement complained of in the Assembly is apparently Hon
William Clive Edwards who is alleged to have been the Acting Minister of Marine
and Port on 16 October 2001. Whether that allegation is correct is not something
readily apparent from the pleadings. The minutes of the Legislative Assembly
proceedings for the day in question produced by the plaintiff as an exhibit to an
affidavit do not refer to the Hon W. C. Edwards in the capacity of Minister of Marine
and Port. Instead, he is referred to as the Acting Prime Minister and Minister of
Police. It is also not clear from the pleadings, whether the actual Minister of Marine
and Port, Hon Cecil Cocker, was present on 16 October. He certainly was present the
following day, however, but there is no indication in the pleadings as to whether he
had reached any conclusions either way on the issues raised by the plaintiffs in this
case.

In other words, I am not satisfied that an appropriately worded letter before
action to the sixth defendant would not have brought about a result which would have
alleviated the plaintiffs' concerns and avoided the necessity of issuing court
proceedings.

In R v Royal Borough of Kensington and Chelsea ex p Ghrebregiosis (1994) 27
HLR 602, which is another decision referred to in the Boxall case, Brooke J made an
order for costs in favour of a claimant at a very early stage in the proceedings but, as
it was expressed in the Boxall decision:

"He said it was only in a very clear case that such an order
should be made. But it was such a case. The letter before
action set out the facts and law with admirable clarity. If the
respondents had given proper attention to the merits of the
case when they received the letter they would have taken the
necessary steps to make the proceedings unnecessary."

In the present case there was no letter before action and the defendants were never
given the opportunity of assessing the claimed merits of the plaintiffs' case before the
injunction proceedings were filed.

Although plaintiffs' counsel refers in his submissions to the order made by the
Minister of Marine and Port which required the plaintiffs to load the squash onto the
first five defendants' vessel, it is not clear from the pleadings exactly what the
reference refers to. (emphasis added)

It was said in the submissions that the "order" was given "on the eve or late on
the 17/10/01" but that is not the allegation set out in the statement of claim. The
statement of claim refers only to statements made by the sixth defendant in the
Legislative Assembly on (as per the correction) 16 October. The statements in the
House can hardly be described as an "order" to the plaintiffs. In any event, I have not
heard argument on the issue as to whether, by virtue of the provisions of clause 73 of
the Constitution, which states, "... no member of the House shall be liable for
anything he may have said or published in the Legislative Assembly", any liability
can attach to statements made in the Legislative Assembly.
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In the result, I have not been persuaded, either as to the merits of the plaintiffs'
case against the sixth and seventh defendants, or that this is an appropriate case for a
cost award against those parties. In the Boxall case, Scott-Baker J said he entirely
agreed with Sedley J, who in an earlier decision rejecting a claim for costs, had
opined that "the attempt to recover costs had simply incurred further expense on both
sides while the practice on costs should do nothing to discourage sensible settlements
and pointless expeditions to the court that incurred further costs."
I share those sentiments. It is unfortunate that additional legal costs would have
270 inevitably been incurred in pursuing the present application which is now declined. I
make no award as to costs; they are to lie where they fall.
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R v Kapeli

Supreme Court, Nuku'alofa
Ward CJ
Cr 110/2001

23-25 April 2002; 21 May 2002
Criminal law — indecent assault — evaluation of evidence — convicted

The accused was 62 years old and lived in a large house and he was in the habit of
showing new visitors around. He frequently held kava parties in the house and,
although there frequently were only three or four people, they almost invariably
included the accused's friend Liku Pole. It was he who would generally buy and mix
the kava and he who often arranged a girl as tou'a. The complainant was related to
Liku and, on a previous occasion, he had asked her mother if the complainant could
go to act as tou'a. It was agreed and she did so. On that occasion she was shown
round the house when she first arrived and, the next day, was paid $40 for her work.
Her mother did not want her to go again and so, when a short time later her close
friend Manu was asked to go to serve kava, the complainant agreed to go with her but
did not tell her mother the true reason for going out that evening. On 12 June 2001 the
two girls arrived at the accused's house. Manu was then shown around the house by
the accused. The kava was then mixed and the accused and Liku drank that while the
women drank some other alcoholic mixture. The complainant said that when she went
to leave the accused asked her to stay but she said they must go. He then grabbed her
hands and started to pull her along the passageway. She said that he then indecently
assaulted her and then gave her some money to keep quiet. The accused was charged
with alternative counts of indecent assault and common assault. The violence
particularised in the second count was part of the first count and it was clear the
charge was effectively indecent assault. If the Crown could not prove that, the
alternative offence must fail also.

Held:

1. The court found the complainant was a careful and compelling witness.
However, while corroboration was not required it was important to seek
confirmation of her evidence in the evidence of other witnesses.

2. In cases of serious sexual offences the police are under a duty to carry out
a proper investigation and in appropriate cases the prosecution will be
expected to produce medical evidence.

3. The court was satisfied beyond reasonable doubt that the complainant's
account was true and that the accused used force on the complainant and
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performed the indecencies described by her. He was convicted on count 1
and therefore there was no verdict on the second count.

Counsel for prosecution : Mr Pouono
Counsel for accused : Mr Tu'utafaiva
Judgment

I have ordered that the name of the complainant in this case shall not be
disclosed in any report of the case nor should she be identified in any other way.

The accused is charged with alternative counts of indecent assault and common
assault. Both relate to the same incident on 12 June 2001. The violence particularised
in the second count is part of the first count and it is clear the charge is effectively
indecent assault. If the Crown cannot prove that, the alternative offence must fail also.

The accused is 62 years old and has lived much of his life in America. He now
lives in a large house in Kolomotu'a. It is a house of which he is plainly proud. He
told the court it has 20 rooms and no less that 9 bathrooms and it was clear that he
was in the habit of showing new visitors around.

He frequently held kava parties in the house and, although there frequently were
only three or four people, they almost invariably included the accused's friend Liku
Pole. It was he who would generally buy and mix the kava and he who often arranged
a girl as tou'a.

The complainant is related to Liku and, on a previous occasion, he had asked
her mother if the complainant could go to act as tou'a. It was agreed and she did so.
On that occasion she was shown round the house when she first arrived and, the next
day, was paid $40 for her work. It appears her mother did not want her to go again
and so, when a short time later her close friend Manu was asked to go to serve kava,
the complainant agreed to go with her but did not tell her mother the true reason for
going out that evening. That was the visit which led to the present charges.

There is no dispute that both girls arrived at about 9 to 10 pm in a taxi driven by
a friend of them both, Ma'ake. The accused paid the taxi fare but, only having a $20
note, Ma'ake and the complainant went to the filling station to obtain change. The
change would have been about $15.

The two young women were then shown into the dining room where there was
some food and invited by the accused to eat. The accused did not eat with them. It
appears the dining room is just inside the entrance to the house on one side of the
passageway and the kitchen is opposite it on the other side.

Manu had not been to the house before. She finished eating first and was then
shown around by the accused while the complainant finished her meal.

When they had both finished eating, Manu asked the accused if there was any
drink and the accused told them there was a one and half litre Coca Cola bottle in the
refrigerator already mixed. The women took the bottle upstairs with them to where
the faikava was to be held. The accused also told them to help themselves to anything
they wanted from the refrigerator.

Shortly after this Liku arrived, the kava was mixed and the two men started to
drink it. The women did not, preferring the alcoholic mixture in the bottle which they
consumed entirely between themselves. The men only drank kava. There was a stereo
playing and the two women were dancing while they drank. As they did so, the men
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took a video of them. The complainant told the court she was happy but did not feel
drunk.

When the bottle of mixed drink was finished, Manu asked the accused if there
was any more and he brought out a full bottle of Jim Beam whiskey. The women
started drinking that but, when they had consumed it down to the shoulder of the
bottle, the complainant decided she had had enough and stopped drinking.

When they had first arrived, the women had arranged for Ma'ake to return with
the taxi to collect them and it was at his stage that the complainant saw the taxi
outside the house. She went downstairs and told him she would go back and fetch
Manu. In the taxi were Ma'ake and a friend of his, Sione.

There are some differences between the prosecution and defence cases up to that
point. I need only refer to one but after that point there is a stark conflict between the
accounts of the complainant and of the accused.

The earlier difference I must refer to arises from the evidence of Manu. She told
the court that, when the accused showed her round the house whilst the complainant
was still eating, she was shown a number of rooms but she was surprised that, whilst
looking at the room just behind the dining room, the accused shut the door and said,
"Let's do it just once". She understood he was referring to sexual intercourse and
refused. She was able to open the door and rejoin her companion in the dining room.
She was not frightened as she felt he was joking and she did not tell the complainant.
That incident is totally denied by the accused. Whilst he agrees he showed her around
the house, he told the court the rest of her account is totally fabricated.

From the time the taxi returned to pick up the two young women, it is necessary
to go into the complainant's evidence in some detail because the defence relies on a
number of inconsistencies between that and the evidence of the other witnesses in the
case.

The complainant told the court that, when she re-entered the house after
speaking to Ma'ake, the accused was in the kitchen. As she came in, he asked her to
stay but she said they must go. He then grabbed her hands and started to pull her
along the passageway a distance of 15-20 feet towards the room behind the dining
room.

She realised he was intending to force her but, at that stage, did not shout or call
out. She explained in cross examination that she did not realise immediately that he
was going to pull her into the room and was sure she could free her hands. However,
he pulled her into the room, shut and locked the door and turned out the light. The
complainant asked him to turn it on again and the accused did so but, as he turned
back from doing that, he slapped her on the side of the head.

She was angry, swearing and shouting then and they struggled. He punched her
on her side and pushed her onto a bed that was in the room. She tried to get up but he
held her pushing her head down and covering her mouth with his hand. One blow was
to the back of the complainant's head and she was aware it knocked off her hairgrip.

He told her to be quiet and, at one stage, produced a pocketknife and pointed it
at her face repeating his order that she be quiet.

The complainant was wearing a pair of trousers and when the accused started to
unzip them, she tried to discourage him by saying that no one had done that to her
before. It was not successful and he was able to hold her down with one hand on her
neck and insert his thumb into her vagina followed successively later by two fingers.
The complainant told the court it hurt and that she told the accused and asked him not
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130  to do it. He continued regardless and managed to pull her pants down to one side. She
was having a period at that time and he removed her sanitary pad, threw it to one side
and then licked her vagina.

During all this the complainant was screaming and pleading with him not to do
it. The accused told her it was because he loved her and so she told him to stand up so
they could go upstairs to prevent the others wondering where they were. This was
done in order to effect her release and she told him she loved him. At that he put his
hand into his pocket and gave her some money saying it was $100. He told her to use
it but not to say anything to anyone else. She did not count it but simply put it in her
pocket.

140 She tidied her hair by tying it into a bun at the back without recovering the
hairgrip and she went upstairs where she sat for a while by Manu. The accused
followed her upstairs and rejoined Liku at the kava bowl.

Manu had also seen the taxi arrive and the complainant go down to see the
driver. She had also noticed the accused go downstairs shortly after the complainant.
When her friend did not re-appear for a long time, Manu decided to go and look for
her. She went down and spoke to Ma'ake who told her the complainant had gone back
inside to fetch her, Manu. Ma'ake confirmed this incident in his evidence.

Manu recalled that, about 10 minutes after she had returned upstairs, the
complainant returned. She mentioned that, when the complainant sat by her, the

150 accused had provided cheese for them and, when the complainant sat beside her, she
noticed she held the cheese knife. When the accused came upstairs a little after the
complainant, he came across and took the knife from her.

No other witness referred to this incident.

The complainant then went down to the taxi which was still waiting. Whilst she
was outside downstairs, she called up to ask Liku to bring Manu home and then told
the taxi to drive off immediately. She explained to the court that she had not told
Manu because she wanted to tell he family first and then to go to the police. She said
she never told Manu and one of the inconsistencies between the evidence of the two
women was that Manu told the court she had been told about it the next day.

160 When they drove off, the complainant first told the taxi driver to take her to the
Central Police Station but, when they reached the Queen Salote Memorial Hall,
changed her mind and decided to go first to her brother's house at Tofoa. She then
told Ma'ake that she needed a beer and one was bought for her from a shop near the
hospital.

During the drive, she was distressed and crying. Ma'ake confirmed that he
noticed this and asked her what was wrong but was told simply, "It is how drunken
people behave".

Her brother told the court she was crying and said she had been forced by a man
and he had given her money to shut her up. He formed the distinct impression she

170  was hoping he and her other brothers would go and attack the accused. Wisely he told
her to go instead to speak to her mother and accompanied her there.

At her mother's house, the complainant, still crying, said she wanted her
brothers to go and do something to the accused because he had taken her virginity by
forcing her and fondling her. Her mother told her they would go to the police station
but the complainant said she was in too much pain and the brothers should do
something to the accused. Her mother insisted and she was taken to the police station.
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On her arrival, she was questioned by Inspector Fusimalohi. He made no notes
of her answers but the account he gave to the court differed in a number of aspects
from the complainant's account to the court. The Inspector recounted how she was so
distressed on her arrival that he had to allow her some time to compose herself.

His recollection was that she said the accused had forced her to take off her
pants with a knife at her throat. She had pleaded with him because she was having her
period but he had forced her onto the bed, had taken off the sanitary pad, thrown it
aside and started licking her vagina. He had then pushed his fingers into her vagina.

He asked a woman police constable to take the complainant to the hospital to be
examined.

Remarkably, the only evidence of what occurred there is the complainant's
account. She told the court that, when a doctor arrived to examine her, she was too
sore and struggled. The doctor advised that she should rest before she was examined.
Defence counsel adduced evidence that there was a note in the station diary written
by the WPC suggesting the reason she needed to rest was because the doctor thought
she was drunk. No evidence was called of that. It is opinion unsupported by reasons
and is double hearsay. I cannot consider it.

In the meantime, the Inspector had gone to the accused's house and taken the
accused to the police station where he denied anything improper had happened. He
was released and the Inspector returned to the hospital and asked to take the
complainant to the accused's house. At that time, he confirmed that the complainant
had not been examined and he was told it was because it had hurt and she had
struggled too much.

On the way to the house, the Inspector asked her to try and think if there was
anything she had overlooked in her earlier account to him. She recalled that she had
lost her hairgrip and it had fallen beside the bed.

Once at the house, the Inspector advised his officers to look for the bed cover, in
case it was stained, the sanitary pad and the hairgrip. The complainant noticed the
room had been tidied and the bed cover was no longer there. The Inspector confirmed
that there was no cover on the bed when they went into the room. His officers were
unable to find anything in the room until they lifted the bed from the wall and found
the hairgrip. The complainant identified it as hers although she agreed it was a very
common form of hairgrip.

The hairgrip has not been produced because the Inspector advised the officers to
leave it there. It was, by then, nearing the end of his shift and he considered the
fingerprint officers might wish to visit the scene. They never did and the hairgrip was,
it appears, never recovered.

The complainant's evidence, as has been stated, was that the room had been
tidied and the bed cover and, presumably, the sanitary pad removed. No search was
made for either in the rest of the house or outside. The Inspector explained that the
failure to look outside was because the police had no torches! Worse still, it appears
the officers who took over the investigation failed to make any search once it was
daylight.

The finding of the hairgrip was sufficient to warrant the arrest of the accused
and he was taken to the police station. He was interviewed at length and made a clear
and repeated denial of the allegations.

The complainant was returned to the hospital where she was examined. No
medical report or other evidence of that examination has been produced.



110 [2002] Tonga LR

In court, the accused gave evidence consistent with his statements to the police.
He was a married man and he explained that his wife, since deceased, was in America
at the time of this incident. He recalled the complainant had been tou'a at a previous
faikava.

On this occasion he asked Manu to come and she said she would ask the

230 complainant to come as well. He recalled that, after Manu had finished eating, she
had commented on the size of the house and he pointed out the rooms but he denied
he went into any room with her. He explained he simply opened the door of each
room and turned on the light so she could see in.

Once they were all upstairs, they had asked him to turn on the stereo which he
did and the women had then danced. He did not notice when the complainant left but
Liku told him she had asked him to take Manu home.

He denied he ever went into the room with the complainant. He did not slap her
nor push her onto the bed nor use a knife nor give her any money. She had, he
insisted to the court as he had to the police, made it all up. He had no idea if she had

240 been wearing a hairgrip and he had no idea from where the grip found in the room
had come. It was the room most commonly used by visitors and his daughter
habitually used it in the daytime when she visited from the United States. He denied
the bed cover had been removed when the police arrived. It was on the bed at that
time as usual.

The accused also called Liku who told the court about the first time he took the
complainant to the accused's house. He said that, on the way to the house, she had
asked him if the accused was rich. She also asked how she could get some money
from him. Liku said that he had replied with the suggestion that she should speak
directly to him but also that, if she could get him to touch her, she could then bring

250 charges. He was asked in court why he made such a suggestion and said it was
because she was a relative of his and he only told her to protect her.

On the night in question, he arrived to find the women already drinking and the
complainant asked him not to tell her oldest brother she was drinking. He reassured
her it was none of his business whether she drank or not. Although he knew the
women had been told to use the toilet upstairs, he did notice the complainant go
downstairs two or three times. He did not know why. He recalled her calling up to
him that he should take Manu home because the complainant was leaving.

I found the complainant a careful and compelling witness. During a lengthy
cross-examination, she gave her evidence in a controlled manner and when she did

260 break down, recovered herself very quickly.

However, in cases such as this, whilst corroboration is not required, it is
important to seek confirmation of her evidence in the evidence of other witnesses. Mr
Tu'utafaiva, for the accused, in a detailed and careful address, suggested that, far from
confirming her evidence, the other witnesses reveal significant inconsistencies.

The importance of the surrounding evidence is, as so often in such a case, that
there is no independent evidence of the actual indecent assault. Mr Tu'utafaiva
pointed out that she failed to complain at the first two opportunities, namely to Manu
and to Ma'ake both of whom were close friends. The complainant said she had not
done so because she wanted to tell her family first. When she had the opportunity to

270 do so, in particular to her mother, although events were fresh in her mind, she failed
to say anything about the knife or the blows that were struck. This omission is made
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all the more significant because she did mention those things to the officer,
Fusimalohi, shortly afterwards.

At the first opportunity minutes after the attack on her, Manu noticed no signs
even of distress. At the second, Ma'ake actually enquired when he noticed she was
crying and was effectively given a dismissive reply.

When she saw her brother and her mother subsequently, she was more
concerned to persuade them to do something to harm the accused.

In the same way, he refers to her evidence that she was sore. At the accused's
house there was no sign of it. When she left the taxi to speak to her brother, there was
no indication she was sore and yet, at her mother's, it was so bad she did not want to
get up. By the time she was at the hospital, it was sufficient to impede the doctor's
examination but she was then able to go to the accused's house with the inspector.

Mr Tu'utafaiva suggests that she appeared to suggest to the inspector that she
only submitted because the knife was to her throat. In the witness box, she suggested
it was pointed at her face but did not stop her screaming and shouting.

He also points to the fact her shouts were not heard by the others upstairs. It is
true there was a stereo playing but, as he points out, Manu must have been very near
the door to the room at one point without hearing anything. Yet, later, Liku heard the
complainant call to him from downstairs to take Manu home and also heard the police
knocking on the door some time later.

He asks why, as she told her mother she had lost her virginity, there was no
mention of bleeding beyond her menstrual flow. The pants she was wearing at the
time were exhibited but there was no evidence that they had been examined for blood
or menstrual staining.

The pants she was wearing were in fact mens' pants. They appeared to be black
nylon and very brief. Mr Tu'utafaiva suggests some significance in the fact that she
gave no reason why she was wearing men's pants. I see no significance in that point.

Finally Mr Tu'utafaiva suggests three possible motives that might have caused
her to fabricate this incident.

The first is that she was worried that she had disobeyed her mother by going to
this house and the second that she was drunk. In either or both cases he suggests she
would have motive to try and cover up for her conduct. I find little weight in those.
Had either or both been worrying her, the very fact of making such a complaint
ensured her mother knew — something that may well have been avoided of she had
simply gone home quietly at the end of the faikava.

The third arises from the evidence of Liku that she wanted to extract money
from the accused. Apart from the complainant's recollection that Liku had
volunteered the information that the accused was rich, that conversation was denied
by the complainant. I did not find Liku an impressive witness. As far as that part of
his evidence is concerned, I do not believe him. The explanation he gave for having
offered such advice was totally unconvincing. If he was telling her how to obtain
money, he was betraying his friend. If he was saying it to protect her because she was
a relative, it suggests he considered it a possibility that accused might touch her. If
that was the case, the best protection he could have given would have been to stop her
going in the first place.

I accept there are inconsistencies between the prosecution witnesses including
other smaller matters I have not set out.
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I do not consider the inconsistencies in the account the inspector repeated to the

320 court are significant. I was not impressed with the manner in which this officer gave
his evidence. It was littered with stock phrases and given in a manner that was
condescending to the complainant. Although he asked to refer to his notebook, he
used it only for the date and time. Thereafter, he gave his evidence from memory. It is
significant that the inconsistencies relate to omission of some of the detail the
complainant gave in evidence and to the order of events. Both were, I am satisfied,
the result of time on his memory. I do not consider the difference between his
recollection that the knife was pointed at her throat and the complainant's evidence
that it was pointed at her face is significant. Again I am satisfied his recollection is
faulty.

330 The lack of medical evidence in a case such as this is most unfortunate. Counsel
for the prosecution was able to give the name of a doctor but he was not called. It
could have been of the utmost importance. In the light of the complainants'
allegations of force, loss of virginity and consequent pain, evidence that there was no
injury would have strongly supported the defence case. On the other hand, evidence
of almost any injury to the vaginal region would, in view of the accused's total denial
of the incident, have given support to the complainant. Prosecution counsel should
know that such evidence should be brought whichever way it points in the case even
if only to make it available to the defence.

It is appropriate at this stage perhaps also to mention the failure by the police to

340 search the premises after the initial search of the bedroom. This was an allegation of a
serious offence and important both to the complainant and the accused. The police
had a duty to investigate it properly and, in this case, they failed to do so.

I have considered all the submissions by both counsel. On the evidence before
me, | must be satisfied beyond reasonable doubt that the prosecution has proved all
the elements of the charge before I can convict.

As I have said, I found the complainant a credible witness as I did Manu and
Ma'ake. I did not consider the accused or, as [ have already stated, Liku to be truthful.

It is certainly worthy of comment, as Mr Tu'utafaiva did, that no one heard the
complainant's screams and shouts. However, there was evidence from the

350 complainant and undisputed by the accused, that the room had no window and was
like a strong room. I accept that sound from there could have been masked in the
upstairs room where the stereo was playing whereas knocking on the front door into
the passage way and a call from outside and heard through a window would be more
easily heard.

I am satisfied beyond reasonable doubt that the evidence of Manu and Ma'ake of
the length of time which elapsed from the departure of the complainant downstairs to
speak to the taxi driver was true. It was long enough to cause Manu to go down and
look for the complainant. I accept it is true and again Ma'ake confirms it.

Mr Tu'utafaiva suggests that the incident in which the accused took the cheese

360 knife from the complainant's hand may have been the trigger to the story of knife in
the assault. I do not accept that. The significance of that incident is that there is no
normal reason why a host who has supplied cheese for his guests to eat should take
the cheese knife from the hand of one of his guests. I am satisfied this was a reaction
to seeing a person he had recently forced, holding a knife immediately afterwards.

I am satisfied two other matters in the evidence also help to confirm the
complainant's account. The first is the hairgrip. It is most unfortunate that it was



R v Kapeli (SC) 113

370

380

390

never taken by the police and I accept it was a very common type as the complainant
acknowledged. What I consider significant is that, if the complainant's account was
complete fabrication, she would have had no way of knowing a hair grip of any type
was in the room, hidden as it was by the bed. It was found by the police only because
she had told them before entering the room with them that it was behind the bed
where the officers found it.

I also accept the evidence of the Inspector and the complainant that the bed
cover had been renewed by the time the police arrived.

The second is the money that the complainant claimed was given to her by the
accused. He denied giving any money at all although he pointed out that he was not
given the change from the initial taxi fare. The manner in which the complainant gave
the money to her mother supports her account. I consider it unlikely she would have
carried such a sum to a faikava where no money was needed and it was agreed
beforehand that even her taxi fare would be paid by her host.

Her evidence was that the accused said it was $100. Had that been part of a
fabricated story and obtained in advance to support it, I am satisfied the complainant
would have ensured the sum was correct. Her evidence is that, when she was given it,
she did not count it and the evidence of her mother demonstrated it was, in fact, less
than $100.

Bearing all the evidence in mind and considering anxiously the submissions of
counsel, I am satisfied beyond reasonable doubt that the complainant's account is
true. I am satisfied to that standard that the accused used force on the complainant and
performed the indecencies described by her. He is convicted on count 1. I therefore
give no verdict on the second count.
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Pa'ila v Mau anor

Supreme Court, Nuku'alofa
Ford J
C 01/2002

14 May 2002; 21 May 2002
Magistrates' court — appeal against decision — factual findings upheld

The appellant, as plaintiff, had brought the proceedings in the Magistrates' Court
claiming $750 against the defendants, an international money transfer business, over
a money transaction which went wrong. The claim was brought in negligence. The
magistrate held that the plaintiff had not made out her case and he found no
negligence on the part of the defendants. The appellant appealed.

Held:

1. The court would only interfere with a magistrate's factual findings in the
clearest of cases. Credibility was peculiarly a matter to be dealt with by the
primary court as was the evaluation of the conduct of the parties in the
light of the facts found.

2. The court was unable to conclude that the magistrate's decision was
unsound or that the learned magistrate got it wrong in any significant way.
The appeal was dismissed. The respondent was entitled to costs to be
agreed or taxed.

Case considered:
Brown, Kali & Minister of Lands v Tali 'Ofa [1990] Tonga LR 136

Counsel for appellant : MrNiu
Counsel for respondent : Mr Kaufusi
Judgment

In this appeal the appellant is challenging a decision given in the Magistrates'
Court on 6 August 2001 which disallowed her claim against the respondents and
ordered her to pay costs to the respondents' solicitor in the sum of $150.
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The appellant, as plaintiff, had brought the proceedings in the Magistrates' Court
claiming a total of $750 against the defendants over a money transaction which she
alleged had gone wrong. The third defendant operates an international money transfer
business in Nuku'alofa and elsewhere. The first and second defendants are employees
of the third defendant.

The money in question, which amounted to T$700, was sent from New Zealand
to Tonga on 1 Dec 2000. The sender was Malavina Katoa. Malavina works with the
plaintiff at the Friendly Island Snack Bar in the Small Industries Centre at Nuku'alofa.
It is not clear from the evidence why she was in New Zealand at the time. The
magistrate noted that the purpose of the money transfer was for the plaintiff to pay off
Malavina's loan at her workplace.

On the afternoon of Friday 1 December Malavina went to the Auckland office
of the third defendant, Maseia Holding Co Ltd, and arranged for the $700 to be
transferred to the plaintiff. The plaintiff's address was shown on the receipt form
simply as the village of "Pili". Malavina's name appears on the receipt form as
"Vina". Malavina was given the official receipt with the receipt number 12967. She
said in evidence that she was unable to contact the plaintiff that afternoon because the
people in the office told her that the Nuku'alofa office had already closed for the day.
When she then tried to contact the plaintiff on Monday 4 December she learned that it
was a public holiday in Tonga and so she was not able to make contact until Tuesday
5 December. On that day she gave the plaintiff details of the amount sent and the
receipt number.

The plaintiff said in her evidence that after receiving the call from Malavina she
went immediately to the office of the third defendant to uplift the money but she was
told that it had already been withdrawn back on Saturday 2 December. She said that
the person who attended her was the first defendant, 'Osimei Ma'u, and 'Osimei had
told her that the woman who turned up on 2 December and uplifted the $700 claimed
to be the plaintiff's sister.

'Osimei said in evidence that the procedure followed on this occasion was the
normal procedure under which the third defendant company had operated over a
number of years. The New Zealand office had faxed through details of the amount of
money involved in the transaction, the name of the recipient and the transfer (receipt)
number. 'Osimei said that the women who claimed to be the plaintiff's sister had been
able to give her the correct transfer number, the correct amount of money involved
and the name of the sender. It was on that basis that she had given the woman the
money and made out a receipt which the lady duly signed.

The plaintiff said that she only had one sister in Tonga at the time, Keasi Taufa,
and the following day, 6 December, she took Keasi to the third defendant's office but
'Osimei said that it wasn't her. In her evidence, 'Osimei did not say that it wasn't the
sister. She simply said: "I cannot remember the face of the person that came to collect
the money."

That is the background to the case. Although the police were contacted, the
$700 has never been accounted for. The plaintiff brought the court case alleging
negligence on the part of the defendants. She claims the $700 plus general damages
of $50 and costs.
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There was a complicating factor which was obviously an important element in
the magistrate's decision. On the same day that the $700 was paid into the third
defendant's Auckland office for transmission to the plaintiff, i.e. 1 December 2000,
another amount of $200 was paid into the same office for transmission to the
plaintiff's mother, Volokeini Pa'ila. The $200, in fact, was the immediately preceding
transaction. The receipt number for the $200 was 12966 and the receipt number for

80 the plaintiff's $700 was 12967. The mother's address in the receipt was shown as the
village of "Ngele'ia" although in evidence the mother told the court that she was from
"Pili". The receipt shows that the sender of the money was "Lavinia". Both amounts
were received at the defendant's Nuku'alofa office on the same day and are recorded
next to each other in the facsimile from the Auckland office and in the formal receipt
book recording all money transfers from Auckland.

The mother, Volokeini, gave evidence and said that the $200 had been sent to
her by her youngest daughter in New Zealand, Mafi Pa'ila, although it had actually
been another daughter, Lavinia, who had taken the money along to the Auckland
office for transmission. Volokeini said that Mafi had not contacted her to say that the

90 money was being sent over but she said that she had been told about the $200 by her
daughter, Latai (the plaintiff) who had been given the information from Melavina's
brother in Tonga, Penitoa. Whether it was Melavina who had telephoned Penitoa with
the information or someone else is not clear from the evidence. The mother said that
she and her other daughter in Tonga, Keasi, had then gone along to the third
defendant's office on Saturday 2 December and uplifted the $200.

The magistrate noted that this evidence differed from what Keasi had told the
court in that she said her mother had told her that it was Melavina's brother who had
given her the information about the $200 but when that evidence had been put to the
mother she denied that it was correct and reaffirmed that it had been the plaintiff,

100 Latai, who had told her about the $200.

Surprisingly, perhaps, the plaintiff had not said anything in her evidence in chief
about the $200 apart from the following comment which she is recorded in the court
transcript as having said right at the end of her evidence in chief: "That, my mother
Volokeini Pa'ila's $200 was transferred and withdrawn on the 2" of December 2000.
'Osimei told me that my money was first withdrawn which was $700 and then my
mother's $200." She was not asked to elaborate on this statement in chief but she was
cross-examined about the $200. Initially she denied knowing who had sent the $200
to her mother but towards the end of her cross-examination she admitted that she
knew that the money had been sent by her sisters in New Zealand although she did

110 not know which one.

The mother confirmed in her evidence that she and Keasi had gone along to the
third defendant's office on Saturday 2 December and had uplifted the $200 but she
said that she had not known anything at that stage about the $700 and she was
unaware that the two amounts had been transferred over from New Zealand together.
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Keasi, in her evidence, confirmed that she had gone with her mother to the third
defendant's office on the Saturday to uplift the $200 but she also denied knowing
anything at that stage about her sister's $700. Given this evidence from the mother
and the sister, it seems rather strange that the plaintiff would have gone to the trouble
to bring Keasi back into the third defendant's office on 6 December to see if 'Osimei
could recognise her as the woman who uplifted the $700 on 2 December when she
(Keasi) freely acknowledged that she had been in the office on 2 December anyway,
with her mother, uplifting the $200.

The picture confronting the magistrate, therefore, at the end of the case was
obviously a confusing one and issues of credibility were involved. He concluded that
someone was telling lies and he was not satisfied that the plaintiff had made out her
case. Indeed, he expressed the very clear view that either the plaintiff, her sister or the
mother had uplifted the $700 on 2 December.

On the question of negligence, the magistrate concluded that there had been no
negligence on the defendants' part. He noted that the same procedures had been in
place since 1994 without any incident or problems. He also noted that, although the
third defendant had changed the practice after this particular incident to require
passports or proper IDs to be produced by anyone uplifting funds, the plaintiff had
not called any evidence suggesting that the previous system had been faulty in any
way.

Mr Niu was critical of the conclusions reached by the magistrate and submitted
that there were no grounds upon which he could have concluded that the plaintiff, her
sister or mother had uplifted the $700. He also challenged the magistrate's finding
that there was no evidence of negligence on the defendants' part. In this regard, he
submitted that the first defendant 'Osimei, should have asked for an ID of some sort
before paying out the funds or, at the very least, she should have asked further
questions as to the whereabouts of the plaintiff or the reason why she was unable to
collect the money herself.

For his part, Mr Kaufusi, in helpful written submissions, took the court through
the evidence and submitted that the magistrate's conclusions were not only consistent
with the evidence but, as he put it, were "right" . Mr Kaufusi submitted that it was
significant that the plaintiff had not said anything about the $200 in her evidence in
chief. He asked, "why did Latia not tell the story in her examination in chief?"

An appellant challenging factual findings made by a magistrate faces a
formidable task. The authorities are quite unequivocal. This Court will only interfere
with a magistrate's factual findings in the clearest of cases. The principle is well
expressed in the headnote to the Court of Appeal decision, Brown, Kali & Minister of
Lands v Tali 'Ofa [1990] Tonga LR 136:

"When reviewing a decision on questions of fact an appellate
court should not interfere with the decision unless it was
plainly unsound by reason of material inconsistencies or
inaccuracies, or unmistakable failure to take advantage of
having seen and heard the witnesses, or failure to appreciate
the weight and bearing of circumstances admitted or proved."

Credibility is peculiarly a matter to be dealt with by the primary court as is the
evaluation of the conduct of the parties in the light of the facts found.
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Mr Kaufusi was obviously inviting the court to conclude that there was
something sinister in the various contradictions in the evidence called by the plaintiff
and in the plaintiff's failure to tell the court the whole story about both the $700 and
$200 right from the outset. He may well be right, but who better to make a
determination of that nature than the magistrate who has sat through the trial and seen
and heard the plaintiff and all of her witnesses.

Out of deference to the persuasive submissions advanced by counsel for the
appellant, I suspect that my review of the facts in this judgment may be unnecessarily
lengthy. I have, however, considered carefully every submission advanced by counsel

170 but I am unable to conclude that the decision is unsound or that the learned magistrate
got it wrong in any significant way. On the contrary, it appears to me to be a carefully
considered decision.

The appeal is dismissed. The respondent is entitled to costs to be agreed or
taxed.
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Hopoate v Finau anors

Supreme Court, Nuku'alofa
Ward CJ
C 524/2001

11 February, 2, 26 April 2002; 22 May 2002

Damages — assault by police officer — exemplary damages — affected by
previous conviction of officer

The plaintiff's de facto wife told the police the plaintiff had beaten her, shot her with a
spear gun and then gone off with their baby daughter. She told the police that she was
particularly concerned he might harm or even kill the baby. The first defendant (a
police officer) and another police officer took the complainant in a police car to look
for the plaintiff. They were unsuccessful at first but eventually located him still
holding the baby. The first defendant went to the plaintiff and told him to get into the
police car and threatened to "beat the shit out of him" if he did not do so. The plaintiff
complied. He sat in the back seat still holding the baby. The first defendant sat beside
him and told him to pass the baby to its mother who was sitting in the front passenger
seat. Once the plaintiff had done so, the first defendant attacked him. The plaintiff
received two punches to the right eyebrow and one each on his nose and his chin. At
no time did the police officer driving the car take any action to try and stop the first
defendant's assault. The second and third defendants denied the allegation of assault
but the first defendant failed to file any defence and judgment in default of defence
was entered against him on liability with damages to be assessed. The second and
third defendants were sued in their capacity as the employer of the first defendant.
They did not dispute their liability for the actions of the first defendant and so, once
judgment was entered against the first defendant on liability, they admitted the claim.
The first defendant had been convicted of assault in two previous cases. The parties
were unable to reach any agreement on the proper level of damages and a hearing was
held on quantum.

Held:

1. There was no excuse for gratuitous violence by police officers on people
in their charge. The damages for the assault must be based on the actual
injuries suffered including any pain and suffering. The proper award for
such injuries was $750.

2. The judgment in default established liability for unlawful arrest and
imprisonment. The court did not consider they merited a further award.
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3. Aggravated damages may be ordered where the injury was caused in
circumstances that resulted in additional injury to the victim's pride. The
court considered that the humiliation of the attack was aggravated by the
fact that he was assaulted in sight of his 18-month old daughter and his de
facto wife. $200 aggravated damages was ordered.

4. The unlawful action of the defendant followed a clear condemnation of his
similar previous conduct by the court. His unlawful conduct again in
disregard of, or contrary to, that earlier case must make the oppressive
conduct the more blameworthy and deserving of greater punishment in
terms of exemplary damages. In those circumstances the court awarded
exemplary damages of $3,000.

5. Some of the fault lay on the second and third defendants for allowing an
officer convicted of criminal assault and censured by an award of
exemplary damages to remain in such a position in the police that he
would be able to carry out the same duties as previously. Had the plaintiff
included a claim against them in those terms, the court might have
considered a separate award of exemplary damages against them.
However, the claim against the second and third defendants was based
entirely on their vicarious liability for the actions of the first defendant and
so a separate award would not be correct.

6.  The plaintiff was awarded his costs up to the entry of judgment in default.
The action could have settled if the figures claimed had been more realistic
and therefore the court ordered that he should have only half his costs
incurred subsequently to the judgment in default.

Cases considered:
Lavaka v Ministry of Police [2000] Tonga LR 17
Tonga v Ministry of Police [2000] Tonga LR 111

Counsel for plaintiff . Mr Fifita
Counsel for defendants : MrKefu
Judgment

This is a claim for damages for assault and false imprisonment. The first
defendant is a serving police officer and it was claimed that he assaulted the plaintiff
following the plaintiff's arrest on the complaint of his de facto wife.

A defence was filed on behalf of the second and third defendants denying the
allegation but the first defendant failed to file any defence and judgment in default of
defence was entered against him on liability with damages to be assessed.

The second and third defendants are sued in their capacity as the employer of
the first defendant. They do not dispute their liability for the actions of the first
defendant and so, once judgment was entered against the first defendant on liability,
they admitted the claim.

The parties were unable to reach any agreement on the proper level of damages
and a hearing was held on quantum.

The plaintiff, his de facto wife and a doctor gave evidence for the plaintiff.
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The incident started from a complaint by the plaintiff's de facto wife. She told
the police the plaintiff had beaten her, shot her with a spear gun and then gone off
with their baby daughter. She told the police that she was particularly concerned he
might harm or even kill the baby.

The first defendant and another police officer took the complainant in a police
car to look for the plaintiff. They were unsuccessful at first because, it appears, the
plaintiff was avoiding them. However, eventually they located him still holding the
baby.

The first defendant went to the plaintiff and told him to get into the police car
and threatened to "beat the shit out of him" if he did not do so. The plaintiff complied.
He sat in the back seat still holding the baby. The first defendant sat beside him and
told him to pass the baby to its mother who was sitting in the front passenger seat.

Once the plaintiff had done so, the first defendant attacked him. The plaintiff
received two punches to the right eyebrow and one each on his nose and his chin. At
no time did the police officer driving the car take any action to try and stop the first
defendant's assault.

At the police station, the plaintiff was told to go in and his arrival was greeted
with some hostility by the officer in charge of the police station. He gave evidence
that he was taken into the police station between 10 and 11 am but it was pleaded he
was first arrested at 11.00 am. He said he was eventually released at 5 pm.

On his release he went to the hospital but the doctor was busy and told him to
return the following morning which he did. The doctor then listed his injuries as:

1. Swelling and tenderness to the side of the right eye
2. Tenderness to the nose

3. Lower first right incisor loosened

4.  Cutto lip and swelling to left side of mouth.

The plaintiff was unable to eat proper food for about one week. The pain in his nose
persisted beyond that time and he experienced recurrent nosebleeds for two weeks.
There was no evidence of permanent damage.

The first defendant gave evidence in which he denied threatening the plaintiff.
He admitted only two relatively gentle slaps administered, he said, because he had not
searched the plaintiff properly before putting him in the police car and realised he
could be dangerous. He pointed out that police records showed that the plaintiff was
brought into the police station at 1.51pm, charged with assaulting his wife at 3.58pm
and released at 4 pm.

In a case such as this where judgment on liability has been given in default of
defence, the defendant cannot seek in evidence to deny the liability and I deal with
the damages on the basis of the facts pleaded in the claim. The evidence at the
hearing was to assess the degree and effect of the assault.

The basis for the claim of unlawful arrest and imprisonment was based on the
fact that the plaintiff was not told why he was being arrested and was not taken before
a magistrate.

As a result the plaintiff claims damages of $6,000 for the assault, $3,000 for
unlawful arrest and detention, $2000 aggravated damages and $7,000 exemplary
damages. As is too often the case, these figures are far too high and serve only to
hinder the chances of settlement.



122 [2002] Tonga LR

A number of cases have been cited to assist the Court with the assessment of
appropriate damages. Most set a level far below the figures claimed. In the linked
cases of Tonga v Ministry of Police [2000] Tonga LR 111 and Lavaka v Ministry of
Police [2000] Tonga LR 17, damages were awarded on a scale more in keeping with
this claim but that was a case of unlawful detention of, and a very violent assault with

130 a belt and an iron rod on, a 13 year old and 14 year old in the course of investigation
of offences with which they were never charged.

As has been said many times by this Court, there is no excuse for gratuitous
violence by police officers on people in their charge. This is no exception. However,
the damages for the assault must be based on the actual injuries suffered including
any pain and suffering. I consider a proper award for such injuries is $750.

The judgment in default established liability for unlawful arrest and
imprisonment. I proceed on the basis that those occurred but I do not consider they
merit a further award.

Aggravated damages may be ordered where the injury was caused in

140 circumstances that resulted in additional injury to the victim's pride. In this case he
was assaulted by the officer in sight of his 18 months old daughter and his de facto
wife. I consider the humiliation of such an attack was aggravated by that fact and I
order $200 aggravated damages.

I also consider, as has this Court in so many previous cases, that an assault by a
police officer on a man in his custody demands exemplary damages. I consider an
appropriate award in a case such as this would normally be $2000. However, when
the Court was considering the judgments in the cases of Tonga and Lavaka, it became
apparent that the officer who committed the assault in that case was the same person
as the first defendant in the present case. That was confirmed by counsel for the

150 defendants.

The purpose of exemplary damages is to punish rather than to compensate the
victim. Had this been a criminal case, the Court would have heard of previous
convictions.

In this case, the Court has been advised of similar conduct in the past by this
man. Should that not be a relevant consideration in assessing the appropriate level of
exemplary damages? As the purpose is to punish for the improper conduct, it could
result in an inappropriate level of punishment if a previous case is ignored.

There is authority for the proposition that the conduct of the defendant is a
relevant consideration in assessing the level of exemplary damages. This includes his

160 conduct up to the date of judgment (Praed v Graham (1890) 24 QBD 53) and his
conduct at the trial (see eg Greenlands v Wilmshurst (1913) 3KB 507 and London v
Ryder (1953) 2 QB 202). I can find no authority for the proposition that similar
conduct prior to and unrelated to the present case can affect the award but I consider
it must logically apply.

The unlawful action of the defendant in this case followed a clear condemnation
of his similar previous conduct by this Court. It is clear that his unlawful conduct
again in disregard of, or contrary to, that earlier case must make the oppressive
conduct the more blameworthy and deserving of greater punishment in terms of
exemplary damages. In those circumstances I award exemplary damages of $3,000.

170 It would seem some of the fault lies on the second and third defendants for
allowing an officer convicted of criminal assault and censured by an award of
exemplary damages to remain in such a position in the police that he would be able to
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carry out the same duties as previously. Had the plaintiff included a claim against
them in those terms, the Court might have considered a separate award of exemplary
damages against them. However, the claim against the second and third defendants is
based entirely on their vicarious liability for the actions of the first defendant and so a
separate award would not be correct.

However, it cannot pass without comment that an officer who has been
convicted of, and successfully sued for damages for, a serious assault on young
children is still in the police force. Nearly three years later, he has again abused his
position as a police officer and similarly unlawfully assaulted a man in his custody.
Allowing such a man to remain in the police force makes a mockery of law and
justice and unfairly debases the work of other officers who carry out their duties
properly and fairly.

The plaintiff should also have his costs up to the entry of judgment in default. I
consider the action could well have settled if the figures claimed had been more
realistic and therefore order that he shall have only half his costs incurred
subsequently to the judgment in default.



124

[2002] Tonga LR

10

20

30

R v Motuliki

Supreme Court, Nuku'alofa
Ford J
Cr 92/2001

5, 6, December 2001, 22, 23, 29 April, 14, 23, May 2002; 24 May 2002
Criminal law — possession of drugs — Crown did not prove offence

On 26 February 2001 the police obtained a search warrant to conduct a search of the
premises and dwellinghouse of Sione Fatai Motuliki at Ha'ateiho. Sione Fatai
Motuliki was the accused's father. A number of police officers attended the scene.
They were searching for certain items of stolen property but none of the items
identified in the search warrant were located. However, one of the officers involved
in the search did find a grey heavy duty plastic bucket, about the size of a
conventional rubbish bucket, and in it was some soil and a growing plant later
identified as Indian hemp. The bucket was found a short distance away from the
dwellinghouse under a pandanus tree. It was close to an outdoor toilet on the 'api. At
the time of the search the accused was not home but after he arrived home he was told
by his wife that the police had conducted a search of the property and they had found
a bucket containing marijuana at the back of the pandanus tree. The accused said that
when his wife told him about the police visit, he decided to go and see them to find
out why they had come to the property and to explain that he had no knowledge that
the bucket and its contents were on the premises. He visited Nuku'alofa police station
that same afternoon. The police proceeded to take a statement from him and, based on
what was said in that statement, they then charged him with the offence of possession
of Indian hemp also known as cannabis or marijuana.

Held:

1.  The onus was on the Crown to prove every element of the offence beyond
reasonable doubt and that onus did not shift. Despite the close association
and relationship between the accused and his witnesses, they were credible
and their evidence was unshaken under cross-examination.

2. The accused raised more than a reasonable doubt about the Crown case.
The accused was acquitted and discharged.

Statute considered:
Drugs and Poisons Act (Cap 79)
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Counsel for the Crown : Ms Tupou and Mr Sisifa
Counsel for the accused : Mr Veikoso
Judgment

The accused faces a charge of possession of Indian hemp also known as
cannabis or marijuana. It is alleged that on 26 February 2001 at Ha'ateiho he had in
his possession one Indian hemp plant.

The case for the Crown is that on 26 February 2001 the police obtained a search
warrant to conduct a search of the premises and dwellinghouse of Sione Fatai
Motuliki at Ha'ateiho. Sione Fatai Motuliki is the accused's father. A number of
police officers attended the scene. They were searching for certain items of stolen
property but none of the items identified in the search warrant were located.
However, one of the officers involved in the search did find a grey heavy duty plastic
bucket, about the size of a conventional rubbish bucket, and in it was some soil and a
growing plant later identified as Indian hemp. The bucket was found a short distance
away from the dwellinghouse under a pandanus tree. It was close to an outdoor toilet
on the 'api.

Sergeant Halatanu, who was in charge of the search, explained to the court how
he found the bucket. He said that while the other police officers were still inside the
dwellinghouse he walked around the premises and noticed the bucket by some trees
on the eastern side of the api inside the boundary fence. He wondered why it had been
left there and then when he looked inside he saw that it contained a live plant.
Suspecting that it might be a prohibited plant or drug he called for another police
officer to inspect the contents. A police photographer then took photographs, which
are always helpful to the court, and the plant was taken back to the Nuku'alofa police
station and held by the exhibits officer. The plant was later analysed by Mr Siua, the
pharmacist in charge of pharmacy at Vaiola hospital and he told the court, in evidence
which I accept, that as a result of the test he had carried out, he was able to positively
identify the suspected material as an Indian hemp plant.

Before they left the property the police had shown the plastic bucket and its
contents to Sione Motuliki and he had told them that he had often seen the bucket on
the property but he did not expect it to contain an Indian hemp plant. This hearsay
evidence was not challenged but Sione Motuliki was not called as a witness and so I,
therefore, place no reliance on the statement.

Counsel for the accused asked the police sergeant in cross-examination why he
had not charged Sione Motuliki at that point. The sergeant's response was that the
police had insufficient grounds to arrest him as they needed to carry out more work
on the case.

It appears, although the evidence on this particular point was not free from
doubt, that the 'api in question was not, in fact, owned by Sione Motuliki but by his
older brother 'Ofa who lives in New Zealand. Sione apparently looks after the
property for 'Ofa. There are three buildings on the 'api, namely a dwellinghouse, an
abandoned shop and an abandoned hall. At the time of the police search those living
in the dwellinghouse were Sione and his wife, their 31 year-old son, Lutoviko (who is
the accused) and his wife and 7 children and their married daughter, Sela 'Olie and
her husband and 3 children. There was another individual, Uiki Vea, who figured
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prominently in the case. He is a planter and a friend of the accused. If he did not live
80 on the allotment, he certainly seemed to spend a good deal of time there.

When the police executed the search warrant they treated Sione Motuliki as the
owner of the property. The warrant was read out to him before the search of the
dwellinghouse was carried out. The accused at that stage was not at home but after he
arrived home he was told by his wife that the police had conducted a search of the
property and they had found a bucket containing marijuana at the back of the
pandanus tree. The accused said in evidence that when his wife told him about the
police visit, he decided to go and see them to find out why they had come to the
property and to explain that he had no knowledge that the bucket and its contents
were on the premises. He visited Nuku'alofa police station that same afternoon. The

90 police proceeded to take a statement from him and, based on what was said in that
statement, they then charged him with the offence.

Counsel for the Crown freely acknowledged that the statements made by the
accused to the police formed an important part of the prosecution case. Apart from
the fact that he was one of the many residents at the api, there was no other evidence
linking the accused in any way to the plastic bucket and the plant. I will return shortly
to the accused's statements to the police.

As in any criminal case there is no obligation on an accused person to give or
call evidence. The onus remains on the Crown throughout the trial to prove every
element of the offence beyond reasonable doubt and that onus does not shift. The

100 accused is charged with possession of Indian hemp, being an offence under section
36(b) of the Drugs and Poisons Act (Cap 79). Archbold, 2001 edition, deals with the
situation where drugs are found in premises occupied by or associated in some way
with an accused. After referring to the authorities, the text states (para 26.61):

"A person is in possession of something when he has
knowledge of its presence and some control over it; but he
would not have possession unless he either knew, or the
circumstances were such that he had the opportunity, whether
he availed himself of it or not, to learn or to discover in a
general way, what the items were."

110 In this case, the accused gave and called evidence. His evidence was consistent with
his statements to the police. He said that a few weeks before the police visit (the date
was not specified) he had met up with an Indian man called "Pop" at the
Ambassadors nightclub. They had both got drunk and passed out and Pop had ended
up going back with the accused to his home and living with the family for
approximately two weeks.

In his statement to the police, the accused said that the Indian hemp plant inside
the plastic bucket was Pop's plant. He went on to explain that he had actually seen
Pop plant the seed. He said that Pop was with Uiki Vea at the time and they were in
the old hall on the allotment. The accused said that he suspected that it was a

120 marijuana seed and he asked Pop if it was. He said that Pop's reply was that it was an
Indian chilli seed and he (Pop) laughed. The accused told the court that he had not
seen the bucket again after that date and he did not know that it was still on the
allotment. The accused said that the seed would have been planted some 3 or 4 weeks
before the police visit and Pop had stopped living with them earlier in the week of the
police search. The accused said that he understood that Pop had gone back to Fiji.
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The accused was cross-examined at some length but he strongly denied having
any knowledge that the bucket containing the plant was still on the allotment. Crown
counsel alleged that the accused knew more about the plant than he was prepared to
admit and in his submissions he sought to rely in particular on the following
questions and answers recorded in the police record of interview:

"Q. 16. This plant found in your place (Indian hemp) who
planted it?

A. A marijuana seed planted by Pop in a bucket.

0.17 ...

Q. 18. Whereabouts in your api was this bucket placed and
the police found it?

A. Pandanus plants beside the swamp.

Q. 19. How did you know that the Indian planted the
marijuana?

A. I actually saw him with Uike Vea. He put soil in a dustbin
and planted the seed in it.

0. 20 Did you understand that was a marijuana seed?

A. Yes, I suspected it was a marijuana seed. I asked him and
he said that it is an Indian chilli seed and he laughed.

Q. 21. Before Pop lived with you did you know what work he
did?

A. Yes selling of marijuana.”

Mr Veikoso submitted that the answers given to these questions do not amount of any
type of confession or admission in relation to the offence with which the accused is
charged and he made the point that Q.18, which the Crown relied heavily upon, is
what he called a "trap question" because the accused did not own the 'api and in his
answer, he was simply repeating what had been passed on to him by his wife who had
been given the information by the police. Mr Veikoso also referred to the so-called
"confession" produced by the police in which the accused had said:

"I do regret that the plant was found in my place and that 1

am charged. I did not plant the plant but I'm being charged

with it."
Counsel submitted that this statement did not amount to a confession and he stressed
that his client had voluntarily gone to the police station on his own free will and that
was hardly the hallmark of a guilty person.

In addition to the accused himself, Mr Veikoso called evidence from Uike Vea
and from the accused's wife and married sister. Uike Vea confirmed that he had been
present when Pop planted the seed and he recalled the accused asking the Indian what
he was doing and Pop responding, "planting Indian chilli seeds". Mr Vea was not
asked any questions about the extent of his involvement with Pop.
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The witness went on to tell the court that he had been on the 'api at the time of
the police visit and he disputed the Crown's evidence that the bucket had been found
by Sergeant Halatanu. Mr Vea said that he had seen a police officer in uniform beside
the bucket under the pandanus tree and he named the officer as police Constable

170 Napa'a. Uike Vea said that he knew Constable Napa'a well because they had gone to
school together for five years.

The police witnesses acknowledged that there is a constable Napa'a in the police
force but they were adamant that he was not present when the search warrant was
executed and they deny that there was any uniformed police officer involved in the
search.

The accused's 36 year-old married sister, Sela 'Olie, told the court that she and
her husband have since moved to their own property but at the time of the police
search they lived with her parents on the api at Ha'ateiho. Mrs 'Olie clearly recalled
the police search. She said that the police officer she saw walking towards the

180 pandanus tree first was in a police uniform and Uike Vea had told her that his name
was "Napa'a". She said that she did not know the man's name herself but under cross-
examination she told the court that if Constable Napa'a was brought to the court she
would soon be able to tell whether it was him that she had seen.

Mrs 'Olie was not asked by either counsel any questions about the Indian man
but she appeared to be a credible witness and at the end of her evidence the court
raised the issue with her. It was an interesting exchange in that it appeared from the
witness's reaction that she had not been briefed or warned in any way that the
question may be asked. She confirmed quite spontaneously, however, what the
accused had said in evidence. She told the court that the Indian man had lived at their

190 place and he was simply known as "Pop".

The accused's 31 year-old wife gave evidence and she also told the court that
Constable Napa'a had been the officer who had first discovered the bucket and he had
been wearing a police uniform. Mrs Motuliki told the court that she did the cleaning
up around the 'api on a regular basis and she was certain that when she had last
cleaned up the area of the 'api when the bucket was found, which was about the week
before the police visit, the bucket had not been there. She also said that she had not
noticed it on any of her visits to the outside toilet nearby. Mrs 'Olie had given similar
evidence. She had not seen the bucket on the allotment.

As I have said, there is no onus on an accused person to give or call evidence

200 but in this case the evidence I have referred to was given on oath and I am bound to
say that, despite the close association and relationship between the accused and his
witnesses, they appeared to me to be credible and their evidence was unshaken under
cross-examination.

Mr Veikoso strongly submitted that the bucket had been planted on the 'api by
Constable Napa'a. I am not prepared to make such a finding and I do not believe that
the allegation is supported by the evidence. None of the witnesses said that they had
seen constable Napa'a with the bucket prior to its discovery beside the pandanus tree.
Given the serious nature of the allegation, however, and the indications from Mr
Veikoso's earlier cross-examination of Sergeant Halatanu that the allegation would be

210 made, it is perhaps unfortunate that the Crown did not seek to call Constable Napa'a
in rebuttal to put the matter to rest.

My conclusions on the evidence as a whole is that the accused has raised more
than a reasonable doubt about the Crown's case. The questions and answers from the
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record of interview which the Crown case really hinges upon are not sufficient, in my
view, to establish the charge beyond reasonable doubt and, at the end of the day, the
Crown has nothing else to fall back on. Crown counsel acknowledged in this regard
that, apart from the record of interview, there is no more evidence linking the accused
to the bucket and the plant than Uike Vea or any of the other residents on the
property. In any event, I accept the evidence given on behalf of the accused that the
plant was grown by the mysterious Indian man called Pop. Pop was obviously linked
to the drug scene and whilst the accused's association with him gives rise to all sorts
of suspicions, that is not a sufficient basis for establishing criminal liability.
The accused is, therefore, acquitted and discharged.
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Gateway Enterprises Ltd v Vao Kakala Holdings Ltd

Supreme Court, Nuku'alofa
Ward CJ
C 1338/99

29 May 2002; 31 May 2002

Practice and procedure — strike out application — grounds of non-compliance
with peremptory order — refused

This was a claim over partnership assets, which included a bulldozer. The plaintiff
filed an application on 8 March 2002 for an interim order in relation to the bulldozer
which, it was claimed, was being cannibalised by the defendant in order to restore one
of its own bulldozers. The court saw the two machines and it was clear that the claim
by the plaintiff was true. However, the defendant claimed it needed one working
bulldozer and this was the better one to repair. The defendant suggested the
application to stop it using the bulldozer in which the parts had been fitted was made
simply to stop it operating the quarry. It was clear that such an order would have that
effect so the court made a peremptory order with which the defendant had to comply
strictly. One of the officers of the defendant admitted hearing the terms of the Order
when it was made but understood it to mean that he had to supply a two weekly
report. The defendant argued that the failure was one of degree and that no real
injustice had been caused to the other party by the delay. The plaintiff sought an order
to strike out.

Held:

1. Peremptory and unless orders were made by the court to ensure exact
compliance both in terms of time and action. The principle was that court
orders must be obeyed and any party who disobeys such an order was not
allowed to proceed. The degree and the effect of the disobedience were
matters the court may consider but they would not be sufficient in
themselves to avoid the consequences of the failure to obey a peremptory
order. Any such disobedience would generally be treated by the court as
contumelious and the court should not be too ready to find excuses to
mitigate the effect of enforcing the order.

2. The court refused the application to strike out. It was only in rare cases
that the court would be persuaded not to enforce a peremptory or unless
order where the conduct of the party disobeying the order was
contumelious or contumacious.
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3. The order to strike out was sought on substantial grounds and, despite the
decision to refuse it, the court ordered that the defendant should pay the
plaintiff's costs incurred in the application filed on 8 March 2002 and
which lead to the Order of 22 March and in the subsequent application to
strike out filed on 15 May which lead to the ruling.

Cases considered:
Jokai Tea Holdings Ltd, Re [1992] 1 WLR 1196
Tolley v Morris [1979] 1 WLR 592

Counsel for plaintiff :  Mr Fakahua
Counsel for defendant : Mr Tu'utafaiva
Judgment

This is a claim for the return or division of partnership assets and monies. It has
already involved a series of interlocutory applications and orders and is set for
hearing on 3 June 2002.

The plaintiff filed an application on 8 March 2002 for an interim order in
relation to a bulldozer which, it was claimed, was being cannibalised by the defendant
in order to restore one of its own bulldozers. The court saw the two machines and it
was clear that the claim by the plaintiff was true. However, the defendant claims it
needs one working bulldozer and this was the better one to repair. The defendant
suggests the application to stop it using the bulldozer in which the parts had been
fitted was made simply to stop it operating the quarry. It was clear that such an order
would have that effect and, on 22 March 2002, I made an Order in the following
terms:

1. That the defendant shall supply to the Court and the other
parties in the action a list of all parts removed from the
bulldozer the subject of his action by 4.00pm on 28 March
2002.

2. That the defendant shall provide to the Court and the other
parties each fortnight starting on 25 March 2002 a
statement of the hours the repaired bulldozer has been
used and the quantity of material it has worked in any
capacity stated in metric tonnes

3. That failure by the defendants to comply with the
requirements of paragraphs 1 or 2 of this Order shall
result in the defence being struck out and judgment being
given to the plaintiff.

The terms of the third paragraph resulted from the earlier conduct of the officers of

the defendant in which they had failed to comply or to comply fully with Orders of

the Court. As a result, the Court considered that there should be a peremptory order.
Since making that Order the defendant has complied as follows:

1. List of parts removed from bulldozer — filed on 26 March
2002.
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2. Reports on use of bulldozer with the dates on which they
were required to be filed in parentheses:
80 (a) 28 March to 10 April — filed 12 April (8 April)
(b) 11 to 24 April — filed 26 April (22 April)
(c) 25 April to 8 May — filed 10 May (6 May)
(d) 9 May to 22 May — filed 28 May (20 May)

The plaintiff then sought an Order striking out the defence for failure to comply with
the terms of paragraph 2 and giving judgment to the plaintiff in accordance with the
terms of paragraph 3. This was, Mr Fakahua points out, a peremptory order and it was
clear it should be complied with strictly.

In his affidavit in reply, one of the officers of the defendant admits hearing the
terms of the Order when it was made but stated he understood it to mean that he had

90 to supply a two weekly report. When he gave his counsel the report of the parts
removed, he asked for a copy of the Court Order and was told that his counsel did not
have it. The written Order was delivered to counsel on 28 March but the deponent
stated he first saw that Order when he was given the papers in the present application
to strike out.

Mr Tu'utafaiva asks the Court to consider that the failure was one of degree, in
effect, and that no real injustice had been caused to the other party by the delay.

I cannot accept that those are the principal considerations for the court in a case
of failure to obey such a court order. Peremptory and unless orders are made by the
court to ensure exact compliance both in terms of time and action. The principle is

100 that court orders must be obeyed and any party who disobeys such an order is not
allowed to proceed. The degree and the effect of the disobedience are matters the
court may consider but they will not be sufficient in themselves to avoid the
consequences of the failure to obey a peremptory order. Any such disobedience will
generally be treated by the court as contumelious; Tolley v Morris [1979] 1 WLR
592, and the court should not be too ready to find excuses to mitigate the effect of
enforcing the order.

In Re Jokai Tea Holdings Ltd [1992] 1 WLR 1196, Browne Wilkinson V-C
explained:

"The rationale of such a penalty [is] that it is contumelious to
110 flout the order of the court, if a party can explain
convincingly that outside circumstances account for the
failure to obey the peremptory order and that there was no
deliberate flouting of the court's order, his conduct is not
contumelious and therefore the consequences of contumely do
not flow ... In my judgment, in cases in which the court has to
decide what are the consequences of failure to comply with an
unless order, the relevant question is whether such is
intentional or contumelious. The court should not be astute to
find excuses for such failure since obedience to orders of the
120 court is the foundation on which its authority is founded. But,
if a party can clearly demonstrate that there was no intention
to ignore or flout the order and the failure to obey was due to
extraneous circumstances, such failure to obey is not to be
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treated as contumelious and therefore does not disentitle the
litigant to rights which he would otherwise have enjoyed."

In the same case, Sir John Megaw pointed out that the noun 'contumely’ means
insolent reproach or abuse. Where that is found to be the case, the court will have no
difficulty in deciding to enforce the order. Many cases fall short of that but will still
result in the order being brought into effect. He preferred the word 'contumacious' to
contumely defining contumacy as 'perverse and obstinate resistance to authority'.

In the present case, and bearing in mind the previous conduct of the officers of
the defendant, I am not satisfied that the defendant has clearly demonstrated that his
conduct was not contumacious but it would appear that should have been noticed by
his lawyer and corrected. Had it been, I have little doubt the defendant would have
been able to produce the reports a few days earlier and so bring himself within the
terms of the Order. I also bear in mind that the trial is ready to proceed in a few days
time.

In those circumstances, I refuse the application to strike out. I make it clear that
it will only be in rare cases that this court will be persuaded not to enforce a
peremptory or unless order where the conduct of the party disobeying the order is
contumelious or contumacious.

The order to strike out was sought on substantial grounds and, despite my
decision to refuse it, I order that the defendant shall pay the plaintiff's costs incurred
in the application filed on 8 March 2002 and leading to the Order of 22 March and in
the subsequent application to strike out filed on 15 May leading to this Ruling.
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Re Application by Paea

Supreme Court, Nuku'alofa
Ward CJ, Registrar General
RG 280/1999

12 June 2002; 12 June 2002

Births, Deaths, and Marriages — application to have overseas born children
registered in Tonga — refused

A father of five applied to have his four children who were born overseas registered
in Tonga. The applicant was born overseas but, as both his parents were Tongan, his
birth was registered in Tonga in 1982. The applicant's wife was American Samoan
and the four subject children were all born in America Samoa.

Held:
1. The Nationality Act (Cap 59) made it clear that any person born abroad of
a Tongan father shall only be deemed a Tongan if his father was Tongan
and was also born in Tonga. Therefore the birth of the applicant could be
registered in Tonga but not the birth of his first four children.
2. The application to register the births in Tonga was refused.

Statute considered:
Nationality Act (Cap 59)

Regulations considered:
Births and Deaths Regulations

Ruling

This is an application by the father to register the births of his four children born
overseas.

The applicant's parents are both Tongans born in Vava'u. They had a business in
American Samoa and the applicant was born there in 1966. His father, Fainga'a Paea,
was born in Neiafu, Vava'u and the applicant's birth was registered here in 1982 under
the Registrar General's Births and Deaths Regulations which provide a procedure
whereby the birth of a Tongan born overseas may be registered in here.
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30 Regulation 7 provides:

"7. Any person who wishes to register the birth or death of a
Tongan that has occurred outside the Kingdom must act as
follows:

(1) Produce at or send to the Central Registry the Official
birth or death certificate of the country in which the event
occurred.

(2)  File an affidavit stating:

(a)  His relationship to or connection with the person
the subject of the registration.
40 (b)  His grounds for believing that person is or was a
Tonga.
(c) That he believes the certificate produced to be
genuine and its contents true.

(3) Upon the production of these documents the
Sub-Registrar shall cause the birth or death to be
recorded in a special register, unless he doubts the truth
of the affidavit.”

In 1989, the applicant married in American Samoa. His wife was an American
Samoan by birth and they have subsequently had five children. Shortly after the

50 marriage, they moved to Vava'u where they have a business and have lived since.
They and their children are clearly domiciled in Tonga and equally clearly regard
themselves as Tongan.

However, while they were living in Tonga, whenever the applicant's wife was
pregnant, she would return to American Samoa in time for the birth of her baby. This
took place in 1991, 1996, 1997 and 1998 and it is the births of those children, a girl
and three boys, that the applicant now seeks to register. The fifth child was born in
Vava'u and so the birth has been registered here in the usual way.

I accept the applicant and his family regard themselves as Tongan and I fully
understand their anxiety to have the births registered here. However, this can only be

60 done if they are Tongan.

That question is governed by section 2 of the Nationality Act (Cap 59), which

states:

"2. The following person shall be deemed to be Tongan subjects

(a)  any person born in Tonga whose father is a
Tongan ;

(b)  any person born abroad of a Tongan father who
was born in Tonga;

(c)  any person born out of wedlock in Tonga whose

70 mother is a Tonga;

(d)  Any alien woman who marries a Tongan provided
that within 12 months from the date of her
marriage she -
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(i) lodges with Minister of Foreign Affairs a written
declaration that she wishes to assume Tongan
nationality; and

(ii) takes the oath of allegiance prescribed by this Act;

(e)  any person naturalised under this Act. "

Paragraph (b) makes it clear that any person born abroad of a Tongan father shall only
80 be deemed a Tongan if his father is Tongan and was also born in Tonga. This allowed
the birth of the applicant to be registered here but, unfortunately, that same provision
prevents his first four children from being deemed to be Tongan and so they do not

fall within the terms of Regulation 7.
As a result, I must regrettably refuse the application to register the births here.
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Tonga Development Bank v Loumoli anor

Supreme Court, Nuku'alofa
Ford J
C 756/00

3 June 2002; 13 June 2002

Creditors' remedies — application for order of committal for failure to comply
with court order — should be last resort

The defendants were a married couple with 7 adult children. The husband was 63 and
the wife 58. In April 1998 the defendants took out a loan of $2800 with the Bank for
planting two kilos of squash seeds. The loan was not repaid and on 31 August 2000 a
writ was issued claiming the amount then owing, including interest, which totalled
$5646.47. No defence was filed and on 30 October 2000 judgment in default was
entered against each defendant. The defendants were required to pay within one
month the judgment debt of $5646.47 together with interest at 11%. If the debt was
not settled in full within the period stipulated then the debtors were required to deliver
to the Bank the security assets pledged by them for performance of the loan
agreement. The plaintiff Bank made application for an order of committal against the
defendants. It sought to have them imprisoned for failing to comply with the court
order.

Held:

1. The court order did not specify a time in which the delivery order had to
be complied with. Further, the order was not endorsed with a warning of
committal.

2. An order for delivery of goods could not be enforced by way of committal
unless the order was endorsed with a notice warning the judgment debtor
that if the order was disobeyed then he may be liable to committal.
Further, a committal order should only be sought where there was no
alternative means of enforcing a judgment.

3. The first security asset listed as being pledged by the defendants was a tax
allotment. It transpired that the defendant did not own any tax allotment.
The affidavit filed on behalf of the plaintiff Bank in support of its
application for judgment in default also contained the misleading
statement that the Bank held security over the defendant's tax allotment. In
turn, this led to the error being replicated in the formal court order. The
Bank needed to be vigilant to ensure that its reputation was not
compromised through such oversights in future.
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4.  The plaintiff failed in its application and the defendants were entitled to
costs.

Cases considered:
Bank of Tonga v Malolo [2002] Tonga LR 92
Danchevsky v Danchevsky [1974] 3 All ER 934
Edgcombe, ex p Edgcombe, Re [1902] 2 KB 403

Statute considered:
Debtors Act 1869 (UK)

Rules considered:
Supreme Court Rules 1991

Counsel for plaintiff : Mrs Vaihu
Counsel for defendants : Mr Hola
Judgment

The plaintiff Bank has made application for an order of committal against the
defendants. It seeks to have them imprisoned for failing to comply with a court order
dated 30 October 2000.

The court order in question was a judgment in default of defence which
followed a fairly standard format for such judgments. The defendants were required
to pay within one month the judgment debt of $5646.47 together with interest at 11
%. If the debt was not settled in full within the period stipulated then the debtors were
required to deliver to the Bank the security assets pledged by them for performance of
the loan agreement. The security assets listed were described as:

"Mortgage over tax allotment of 'Alifeleti Loumoli situate at
Teekiu. Toyota van registered No.J407 of 'Alifeleti Loumoli
co-owned by the Tonga Development Bank.

Timber dwellinghouse of the borrowers situate at Te'ekiu
together with all furniture therein.”

The defendants are a married couple with 7 adult children. The husband is 63 years of
age and the wife 58. Only two of the children still live in Tongatapu.

The court was told that Mr Loumoli does not keep in good health. He was
unable to attend the court hearing. A medical certificate was produced in which the
doctor certified that his patient was bedridden suffering from a back condition for
which he was undergoing treatment. The couple have no regular income but they
apparently carry out subsistence farming on part of an allotment they have the use of.

In April 1998 the defendants took out a loan of $2800 with the Bank for
planting two kilos of squash seeds. The loan was not repaid and on 31 August 2000 a
writ was issued claiming the amount then owing, including interest, which totalled
$5646.47. No defence was filed and on 30 October 2000 judgment in default was
entered against each defendant in the terms mentioned earlier.
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The Bank's witness, Mr Hiva Tatila, told the court that following service of the
judgment in default, the defendants made payments in reduction of the debt as
follows:

22/12/00 $200
31/1/01 $100
22/2/01 $1000

Mr Tatila explained to the court that the $1000 payment had been the proceeds from
the sale of the defendants' van which the Bank had seized. He also explained that in
April 2001 the Bank had taken out a writ of distress but the bailiff reported on 6 July
2001 that "no goods were found." The furnishings in the defendants' house apparently
belonged to their married daughter and a son.

The next development came in August 2001 when the Bank seized the
defendants dwellinghouse at Te'ekiu and locked the doors warning the defendants not
to re-enter. At the hearing, Mrs Loumoli told the court about that experience. She said
that earlier when the Bank had repossessed their van there had been consultation. At
the time the vehicle had been in T.M. Fifita's workshop awaiting arrival of a new
starter motor from overseas but the defendants had agreed that the Bank could take
possession of the van and sell it on account of the debt. The witness said that she and
her husband had never received any advice subsequently from the Bank confirming
the amount that the van had been sold for and so they assumed that the amount
recovered must have been more than sufficient to cover the debt. She was not asked if
she still held that belief after the visit from the bailiff but she indicated that she and
her husband were surprised and upset when the Bank, without any prior warning,
subsequently proceeded to evict them from their home.

Mrs Loumoli said that at the stage of the eviction, the house was also occupied
by the couple's married daughter and her husband and 5 children. The daughter had
been looking after her because she was ill at the time, After the house was locked up,
the daughter and her family moved back to their own home in Nukunuku and for their
part, the defendants went to live on a tax allotment but Mrs Loumoli explained that
there were no proper living quarters on the tax allotment. Mrs Loumoli said that she
and her husband were locked out of their home for several weeks.

In late September 2001 Mr Loumoli consulted a lawyer and an application was
filed challenging the validity of the Bank's actions in evicting the couple from their
home. On 5 October 2001 the court made an order requiring the Bank to return
possession of the dwellinghouse to the defendants pending further order of the court.

That is, basically, the background to the present application.

Mr Hola was extremely critical of the way in which the Bank had handled the
whole matter. He submitted, first of all, that the van was sold for well below its
market value but no evidence was called in support of that submission. Counsel was
entitled, however, to be critical of the failure of the Bank to account to the defendants
following the sale of the van. As noted earlier, Mrs Loumoli's evidence was that,
having heard nothing from the Bank, they assumed, wrongly as it turned out, that the
proceeds of sale had been sufficient to cover the debt.
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Mrs Vaihu accepted that the Bank should have notified the defendants of the
120  sale price. She explained that it was the Bank's normal policy to give such notice but
for some reason the practice was apparently not followed in the present case.

Mr Hola then criticised the high-handed way in which the Bank had seized
possession of the dwellinghouse without any express authority from the court and
without giving the occupants prior warning. Counsel indicated that the defendants
were seeking $10,000 damages from the Bank over its actions in this regard but he
accepted that such a claim could not be considered in the present proceedings and it
would need to be pursued as a separate cause of action.

Finally, Mr Hola challenged the appropriateness of the Bank's application for a
committal order and he posed the rhetorical question, if the order for imprisonment

130 sought by the Bank was intended as a punishment for disobedience of a court order,
in what respects had his clients disobeyed the order? As he put it, they had allowed
the Bank to take the van and the Bank had seized the house. The defendants, counsel
argued, could hardly be blamed, in the circumstances, from seeking legal advice
which resulted in the court ordering the Bank to return possession to his clients.

Mrs Vaihu submitted that the situation was covered by Order 26 Rules 2 and 3
of the Supreme Court Rules. Those provisions state that an order for delivery of
goods may be enforced by a writ of delivery or, if the person fails to obey a judgment
or court order within the time specified by the court, by an order of committal and
she responded to Mr Hola's allegations by saying that the Bank was authorised by

140 those rules to seek the committal order in the present case for non-compliance with
the order for delivery.

(emphasis added)

The difficulty with that submission is that the court order of 30 October did not
specify a time in which the delivery order had to be complied with.
A further problem for the Bank is that under the rules, an order for delivery of
goods cannot be enforced by way of committal unless the order is endorsed with a
notice warning the judgment debtor that if the order is disobeyed then he may be
liable to committal. The relevant provision is Order 26, Rule 3(2)(i)(c), which
provides that the copy of the judgment or order served must be, "endorsed with a
150 notice that if that person disobeys the judgment or order he may be liable to
committal or other execution to compel him to obey it."

(emphasis added)

The Bank much later (28 January 2002) wrote a letter to the defendants reminding
them of the terms of the court order. The letter went on to state:

"Remember that this is an Order of the court and
imprisonment can be imposed if (sic) contempt.”

Such a warning, in letter form, does not meet the requirements of the court rules. The
warning must be endorsed on the court order itself.

Quite apart from these technicalities, as important as they are, there are even

160 more fundamental objections to the plaintiff's committal application.

It is clear from the affidavit filed in support of the Bank's application that the
committal order is sought not only because of the defendants' failure to comply with
the order for delivery, but because of their failure to pay the judgment debt of
$5646.47. The position in relation to enforcement of a judgment for a monetary sum
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by way of committal is that it would only be in very exceptional circumstances that
such an order would be made by this Court. As Halsbury states, vol 9 para 59:

"The power to order committal for civil contempt is a power
to be exercised with great care.”

In relation to the power of the court to enforce the payment of a sum of money by
way of committal order, the learned authors of Borrie & Lowe's "The Law of
Contempt" 3rd edition (1996), 647, state:

"Although disobedience to a court order or judgment for
payment of a sum of money amounts to contempt, the remedy
of committal has not generally been available to enforce such
orders since the Debtors Act 1869. The general object of that
Act was to prevent the imprisonment of persons for the
non-payment of ordinary judgment debts ...

Before the power can be exercised at all it must be shown that
the debtor has or has had since the judgment was made, the
means to pay the sum in default, and has refused or neglected,
or refuses or neglects to pay the same. Such "means” must be
proved to the satisfaction of the court and in such manner as
the court thinks just, and for the purposes of such proof the
debtor and any witnesses may be summoned."

Although those principles have been determined in relation to the United Kingdom's
Debtors Act 1869, they have a more universal application and, save in exceptional
circumstances, they are likely to be followed and applied by this court.

The position is summed up succinctly in another passage in the same text where,
referring to the judgment of Vaughan Williams LJ in Re Edgcombe, ex p Edgcombe
[1902] 2 KB 403, the learned authors (p 648) say:

"An order for committal could only be made when there is a
contumacious debtor who has the means, or has had the
means, to pay the debt, and his conduct is in the nature of a
contempt."

Counsel for the plaintiff accepted that there was no evidence in the present case that
the defendants had ever had the resources to pay off the judgment debt.

Turning now to the second ground of the application which is said to be the
failure of the defendants to comply with the order for delivery; quite apart from
non-compliance with the rules of court already referred to, the plaintiff faces a further
difficulty in that it has been authoritatively held that a committal order should only be
sought where there is no alternative means of enforcing a judgment:

"Whenever there is a reasonable alternative available instead
of committal to prison, that alternative must be taken" per
Denning MR Danchevsky v Danchevsky [1974] 3 All ER 934,
at 937.
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Borrie & Lowe state (p 585):

"... in practice an order for delivery of goods does not

normally specify any time limit. The normal remedy is by writ
of specific delivery or by writ of delivery ..."

210 In a recent Ruling given in this Court, Bank of Tonga v Malolo [2002] Tonga LR 92,
it was noted that the practical problem with a writ of delivery in the Kingdom is that
the prescribed form does not apply to houses and so, for the reasons more fully
explained in that Ruling, the court concluded that the appropriate remedy for a
creditor seeking to execute an order for delivery is by way of writ of possession.

A copy of the Ruling in question was made available by the court to counsel at
the beginning of this hearing in the expectation that the plaintiff might wish to
reconsider proceeding with the committal application but, after taking an adjournment
to consider the position, counsel advised the court that the Bank wished to proceed
because it saw the proceeding as something of a "test case".

220 There is another relevant matter which emerged for the first time in the course
of the hearing. As noted above, the first security asset listed in the statement of claim,
which was said to have been pledged by the defendants in performance of the loan
agreement is described in the court documents as, "mortgage over tax allotment of
Alifeleti Loumoli situate at Teekiu."

It transpires from the evidence that Mr Loumoli does not own any tax allotment.
How this "asset" came to be included in the security assets is not something that was
explored before me at the hearing but what did emerge, and it is of some concern, is
that the Bank's legal section became aware sometime during 1999 that it did not hold
any security over a tax allotment but, through "an oversight" the bank did not advise

230 its legal counsel of the true position until sometime after the judgment in default was
obtained in October 2000.

The failure of the plaintiff bank to disclose to its counsel the correct position
right from the outset meant that the details of the security assets in the statement of
claim were incorrect. More significantly, however, the affidavit filed on behalf of the
Bank in support of its application for judgment in default also contained the
misleading statement that the Bank held security over Mr Loumoli's tax allotment. In
turn, this led to the error being replicated in the formal court order.

If the evidence before the court in relation to this aspect of the case is correct,
then it would also seem that counsel for the plaintiff had been remiss in not taking

240 immediate steps to inform the court of the true position as soon as it was drawn to her
attention back in about November 2000.

The plaintiff Bank is a frequent litigant before this court and, in general, its case
presentation is of a high standard. It needs to be vigilant, however, in ensuring that
the reputation it has historically enjoyed is not compromised in any way through such
careless oversights in the future.

The plaintiff has failed in its application and the defendants are entitled to costs
to be agreed or taxed.
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Earlier this year, the plaintiff Bank made an application for a writ of delivery of
all the security assets included in the court's order for delivery dated 30 October 2000.
The application was set down for hearing on 24 April 2002 but it was withdrawn on
the morning of the hearing. At that time, counsel for the defendants made an
application for costs but costs were formally reserved. I now make an order awarding
costs to the defendants on that application, in an amount to be agreed or taxed.
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Jagroop v Soakai anor

Supreme Court, Nuku'alofa
Ford J
C 67/01; CA 7/01

27 February, 14, 15 March, 19 April 2002; 27 June 2002
Negligence — breach of duty of care — proximity and liability of police

The facts are set out in Jagroop v Soakai and the Kingdom of Tonga [2001] Tonga
LR 234 (CA). In that decision the Court of Appeal set aside a strike out order. The
plaintiff brought a claim against the defendants for breach of duty of care.

Held:

1.  The court found that the plaintiff established on the balance of
probabilities that there had been an assumption of responsibility by the
police which induced the plaintiff to refrain from taking steps he might
otherwise have taken himself to recover the money.

2. The court was satisfied that had the plaintiff been told of any change of
mind on the part of the police, then he would have immediately consulted
a lawyer and appropriate further action would then have been taken to
recover his money.

3. The plaintiff was successful and was entitled to recover against the
defendants, jointly and severally, damages in the sum of $1500 together
with interest at 10 percent from the date of issuance of the writ, namely 26
January 2001, until payment. The court awarded costs to the plaintiff.

Case considered:
Jagroop v Soakai and the Kingdom of Tonga [2001] Tonga LR 234 (CA)

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for plaintiff : MrNiu
Counsel for defendants . Miss Simiki
Judgment

The plaintiff, Siaki Jagroop, alleges in his pleadings that on 15 March 2000 a
Mr Teg Rajan, described in the statement of claim as a "Fijian Indian man" obtained
$1500 from him by false pretences. The money was never repaid.
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The plaintiff's case, in essence, is that he had been holding Rajan's passport as
security for the debt but he had been persuaded to hand over the passport to the police
on their assurance that Rajan would be prosecuted for false pretences. Rajan was not
prosecuted. Instead, the passport was returned to him by the police and he left Tonga
without the plaintiff's knowledge. In this way, so it is claimed, the plaintiff was
deprived of the opportunity of recovering his money from Rajan.

In evidence, Mr Jagroop told the court how he came to meet Rajan and what
then happened over the following 2 or 3 weeks. An unusual feature of the plaintiff's
evidence is that, although this is a civil case against the police, in one respect the
plaintiff was in a similar situation to an accused who has made a statement to the
police in a criminal case and then given evidence on his own behalf. The similarity is
that the plaintiff in this case had not only given a formal statement to the police at the
time he made his initial complaint back in March 2000, but he had compiled detailed
notes of the events as they had happened and he had then given those notes to the
police officer in charge of the case to assist the police in their prosecution of Rajan.

Defence counsel had all that information available to her, although the
documentation had not been formally discovered prior to the hearing. Had the
plaintiff in his evidence departed in any significant respects from the facts as set out
in those written statements then it is likely that he would have been closely
cross-examined on the differences. As it was, the plaintiff was not cross-examined
directly on any of the previous statements he had given to the police which would
indicate that, in so far as the defence case was concerned, his evidence, in substance,
was consistent with his earlier statements and, to the extent that there may have been
differences or inconsistencies, then they were largely immaterial in the overall
context of the case.

In the end, those earlier statements were produced, albeit in a rather haphazard
way, after the hearing had been in progress for some time.

Mr Jagroop told the court that he is a married man now aged 59. He lives in
Vuna road, Fasi, next door to the International Dateline Hotel. He is a carpenter by
occupation.

WEDNESDAY, 15 MARCH

On the day in question, Wednesday 15 March 2000, Jagroop had gone to visit a
neighbour, Kimiko Valevale, to discuss some work he needed doing. When he
arrived, Mr Valevale was talking to Rajan, who Jagroop had never seen before, and
s0 Mr Jagroop waited for them to finish their conversation and for Rajan to leave the
premises before he had his discussion. Later, as Jagroop was returning to his own
home, he saw Rajan again. Jagroop told the court that Rajan approached him and
inquired about ownership of one of the next door properties. Rajan explained that he
had some containers at the wharf and he was interested in finding vacant space in the
locality where they could be stored. Jagroop told him who owned the api and Rajan
then asked where he (Jagroop) lived because he wished to talk to him. Jagroop
showed him and they both ended up back at his house.

At the plaintiff's home, Rajan took his passport out of his brief case and asked
Jagroop some questions about where he banked and his bank account. Jagroop said
that when Rajan discovered that his account was with the ANZ Bank in Tonga, he
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stood up, shook Jagroop's hand and said to him, "you know it's from God that we
met" explaining that he also banked with the ANZ Bank back in Fiji.

80 A Bank statement produced at the hearing by Jagroop showed that on 15 March
2000 he had a total credit in his ANZ term deposit access account of $1511.13. He
told the court that that was all the money he had in the Bank at that time.

Mr Jagroop said that Rajan then asked him if he would sign a withdrawal slip
for $1500 to enable him (Rajan) to pay a deposit on the duty owing to Customs on the
containers he had at the wharf and within 24 hours Rajan would have the sum of
$15,000 transferred from his Fijian account to the plaintiffs account in Tonga. Rajan
told Jagroop that he would then have his $1500 back and the rest of the money would
be paid out to him to pay the balance of the duty on the containers. The plaintiff said
that he agreed to this proposal and wrote out and signed a withdrawal slip for $1500.

90 At that point, the plaintiff went on to say, Rajan asked if he could use the
telephone to make a call to an Indian man he knew at the ANZ Bank to arrange for
the money to be transferred. Jagroop said that he overheard the telephone
conversation but he did not know what was being said because Rajan spoke in the
Indian language.

While the telephone conversation was taking place, however, Jagroop wrote in
Tongan on the back of the withdrawal slip:

"The reason for my withdrawal of this money is duty to the
wharf for Ted Rajan

Sign Siaki Jagroop"

100  Mr Jagroop said that before he departed, Rajan had told him to go to the Bank in 24
hours and the money would be there. He took with him the signed withdrawal slip but
he left behind his brief case and some papers or pamphlets attached to the outside of
the case. It is not clear from the evidence why the brief case was left behind or what
arrangements had been made, if any, for returning it to Rajan. Jagroop said that when
he looked through the papers and pamphlets he noticed that they were not official
papers relating to the importation of goods but simply advertising brochures and at
that point he began to become suspicious. He decided to go along to the ANZ Bank
and put a stop on the withdrawal but when he arrived at the Bank he found that Rajan
had already uplifted the $1500.

110 Mr Jagroop told the court that at that point he made the first of what was going
to be a number of visits to the Nuku'alofa police station. He said that when he began
to explain the situation to the policewoman on duty, she told him that the Indian man
had been arrested by the police the previous evening for drunkenness and he had been
taken to the Alekina townhouse. The policewoman then instructed Constable Vilisoni
Finau to take Jagroop to the Alekina townhouse and bring back the Indian man. When
they arrived at the townhouse they found that Rajan had already moved out. Mr
Jagroop said that he and Constable Finau then came back into town and they checked
with Air Pacific to see if Rajan had made any bookings to leave the country but no
such bookings were found. After that, as it was getting late in the day, the plaintiff

120  decided to return to his home.

All that happened on 15 March 2000. The written statements Mr Jagroop made
for the police at the time contained more detail about the events that day. He
described the conversation he had overheard between Rajan and Kimiko Valevale
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while he was waiting to speak to Mr Valevale. He heard Rajan tell Valevale that the
containers were on their way from New Zealand to Tonga and they contained
automobile parts including tyres from Italy. Mr Jagroop also described in his written
statements how and why he came to lend the money to Rajan.

As I have already noted, there are some discrepancies between what was said in
the written statements and what the plaintiff said in oral evidence before the court but,
as he was not cross-examined on these discrepancies, I can only conclude that the
differences were regarded by the defence, no doubt correctly, as insignificant or
inconsequential in terms of the overall case.

THURSDAY, 16 MARCH

Mr Jagroop told the court that on the morning of 16 March he went to the police
station and made a formal complaint about Rajan which he signed and then on his
way home he noticed Rajan by Cowley's bakery. He said that he swore at him and
said, "I don't trust you any more, where is my money?" Rajan told him that the 24
hours was not yet up but Jagroop insisted that he wanted some reliable security and so
Rajan paid for a taxi and the pair of them then went to Sela's Guest House, where
Rajan was then staying, and Rajan fetched his passport which he gave to Jagroop to
hold as security until the $15,000 had been deposited in his bank account.

Jagroop said that he returned to town in the taxi but as he was still not satisfied
he decided to go back to the police station. On this occasion he spoke to Lance
Corporal 'Alekino Veomatahau ("Aleki") and he showed him Rajan's passport and
told him that the Indian man was now staying at Sela's Guest House. Jagroop said that
the police officer looked at the passport and gave it back to him commenting that the
Indian man was a cheat and he should have him arrested or he might use up all of his
money. Jagroop said that he then suggested that they should go and arrest Rajan but
'Aleki said that the police car was out of petrol. Jagroop then explained to the court
how he gave 'Aleki $5 for petrol for the police car and they drove out to the guest
house but Rajan was not on the premises and so they drove to the Alekina townhouse
and Captain Cook Apartments endeavouring, without any success, to try and track
him down. Jagroop said that when they eventually arrived back in town, a message
was received over the police car radio that Rajan had returned to Sela's Guest House
and so they drove back there. Jagroop said that he remained in the car while 'Aleki
went and spoke to Rajan. The police officer was away for approximately half an hour
or more, Mr Jagroop said, and when he returned to the car he told Jagroop not to
worry because the police would take over and take care of everything and the money
will be in his bank account by the following Monday morning.

Jagroop said that when he and 'Aleki were talking in the police car outside
Sela's Guest House, he had Rajan's passport sitting on the dashboard in front of him.
He recalled 'Aleki saying to him, "just look after the passport" and so he put it in his
pocket. They returned to town, Jagroop thanked him for his help and then went home.

The evidence given by the plaintiff, which I have just outlined, is entirely
consistent with what he said in his contemporaneous written statement to the police
but it is significantly different from the evidence given by the police officer. 'Aleki
gave the court an entirely different account of the events of 16 March. He said that
Jagroop had first arrived at the police station at 9 am that morning to make a
complaint but he, 'Aleki, had told him that the complaint was a civil matter and he
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170  should go out and find a lawyer. He said that Jagroop had asked if he would help him
find the Indian man and he had said, "no".

The officer said that after two hours Jagroop had returned to the police station
and made the same complaint and again he, 'Aleki, had repeated that it was a civil
matter. He said that on that occasion he asked Jagroop if he was holding any security
from Rajan and he made the suggestion that he should obtain Rajan's passport.
'Aleki's evidence was that as no police car was available, Jagroop took him in a taxi to
Sela's Guest House and it was he, 'Aleki, who eventually obtained Rajan's passport
and gave it to Jagroop to hold as security until the money had been repaid. 'Aleki said
that when he handed over the passport to Jagroop, he reminded him that it was a civil

180 matter and he had to do the rest by taking the passport to a lawyer.

The Lance Corporal was cross-examined rather aggressively by Mr Niu. The
exchange was tense and at times the witness appeared decidedly uncomfortable and
visibly irritated with the close questioning. He denied Mr Jagroop's version of events
as it was put to him and he continued to assert that the account he had given to the
court was a true and accurate account of what had taken place. 'Aleki was asked by
counsel in cross-examination to produce the police station diary for the period in
question which, he agreed, should have recorded each visit by the plaintiff to the
police station and whether or not a police vehicle had been used to travel to Sela's
Guest House. The diary had earlier been subpoened. He was also asked to produce his

190 notebook for March 2000 which he said he kept at home (a rather surprising
statement, in view of his admission that the note book was police property). In all
events, the witness was ordered by the court to obtain both these documents during a
court adjournment but he reported back that, although he had searched, he had been
unable to locate either the station diary or the notebook and he could offer no further
explanation as to their whereabouts.

In his closing submissions, Mr Niu said that 'Aleki Veamatahau had lied about
getting Rajan's passport and giving it to Jagroop and he submitted that the true story
was that Jagroop had obtained the passport from Rajan himself earlier that same day.
Mr Niu was also critical of the fact that when Jagroop gave evidence about how he

200 had obtained Rajan's passport, he was never cross-examined about 'Aleki
Veamatahau's claim that it was him who had obtained the passport from Rajan. Mr
Niu also asked rhetorically how could 'Aleki have told Jagroop on the morning of 16
March that it was a civil case before he had even met Rajan. All he would have
known at that stage was what the police had been told by Jagroop, namely that Rajan
had obtained money from him by way of false pretences and he had failed to repay
the money. The police did not obtain a statement from Rajan about the matter until 20
March.

I accept Mr Niu's submissions in this regard. I found Lance Corporal
Veamatahau's evidence unconvincing and I simply do not accept his version of

210 events. Quite apart from the points made by Mr Niu, the officer proffered no
convincing explanation for his change of heart -- why he had refused to help Jagroop
locate Rajan at 9 a.m. but two hours later he was prepared to even travel in a taxi
(according to his evidence) with Jagroop to find the Indian man.

When asked for an explanation, the witness said: "I just wanted to help him.
That's why I went with him to get his (Rajan's) passport, because the Indian man
might run away." As I say, I found that explanation for the sudden change of heart
over a two hour period unconvincing.
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On the other hand, as already noted, I find that Mr Jagroop's evidence of the
events of 16 March is entirely consistent with the written statements he made out for
the police back at the time the events happened. His evidence is also consistent with
the official statement of complaint which the police took from him at 1100 hours on
20 March where he said that it was he who obtained Rajan's passport.

I have spent longer than I had anticipated in analysing the events of Thursday 16
March 2000 but to my mind it was necessary to do so because the court was faced
with a direct conflict between the plaintiff's evidence on the one hand and the police
officer's evidence on the other. Both witnesses could not be right. I have concluded
that Mr Niu's assessment of 'Aleki Veomatahau's credibility is correct and I reject the
police officer's evidence. It did nothing to help the defendants' case.

MONDAY, 20 MARCH

Returning to the narrative, Mr Jagroop told the court that on the Monday
morning at 9 a.m. he was outside the ANZ Bank when it opened and, when he
inquired, the teller told him that no money had been transferred into his account. He
then went straight to the police station and made a further complaint to a female
police officer. As he was leaving the police station, he noticed Constable Finau
approaching. He was the constable who had driven him around on the previous
Wednesday when he had first made his complaint about Rajan. Jagroop said that
when he told Constable Finau that Rajan was then at Sela's Guest House he agreed to
go and bring him back to the police station. Jagroop told the court that he went with
the constable and after they had picked up Rajan from the guest house and were on
their way back into town, Constable Finau told him that he would also have to take
Rajan's passport to the police station. They then detoured to his home and Jagroop
picked up the passport and handed it to Constable Finau.

Mr Jagroop said that when they arrived back at the police station he saw
Constable Finau hand the passport to a policewoman who looked at it and made the
observation that Rajan was an overstayer because he only had authority to be in the
country for 1 week. Rajan then apparently tried to deny that allegation and he began
to argue with the policewoman that he had a 1 month entitlement. Jagroop then told
how that discussion at the police station was interrupted by the arrival of 'Atolo
Tu'inukuafe. 'Atolo, it would seem from the evidence, is a well-known businessman.
He was angry because he had also lent money to Rajan which had not been repaid and
he had, therefore, decided to lodge a formal complaint over the matter. Jagroop said
that at that point the police inspector ordered Rajan's arrest and Constable Finau was
told to take the passport through to Mele Halapua, the Immigration Officer, and then
put Rajan in custody.

It transpired from subsequent evidence that the "policewoman" referred to was
Lance Corporal Koniseti. Officer Koniseti is no longer with the police but she told the
court, in evidence which I accept, that she had been the person who had noticed that
Rajan was an overstayer and it was she who had taken the passport through to the
Immigration Officer. Officer Koniseti also referred to other complaints that the police
had received about Rajan from the International Dateline Hotel and the Friendly
Island Hotel.

Before the passport was taken through to the Immigration office, Mr Jagroop
arranged to take a photocopy and he produced to the court an A4 sized poster in the
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form of a country and western "wanted dead or alive" poster, which he had made up
using the passport photograph, in which he had explained how he had been swindled
out of his money by Rajan. Mr Jagroop was proposing to have the poster published in
the Fiji Times in the hope that Rajan's family and relatives may have seen fit to
reimburse him.

TUESDAY, 21 MARCH

270 Mr Jagroop said that he returned to the police station on 21 March to see if they
wanted anything further from him. He told the court that on that occasion a detective
saw him and told him that he should go and see a lawyer and bring a civil action
because Rajan would be imprisoned and he (Jagroop) would lose his money. Jagroop
did go to see a local law practitioner, Mrs Vaihu, but he said that she told him to go
ahead with the criminal charge and forget about any civil action. Jagroop then went
back to the police station to talk to the officer in charge but he was not able to see her
until the following day.

WEDNESDAY, 22 MARCH
Mr Jagroop told the court that on this day he took with him to the police station
280 all the handwritten statements he had prepared relating to the case and he gave them
to the officer in charge, the first defendant, 'Atelaite Koloale'o Soakai. He said that he
told Inspector Soakai that he was not going to pursue a civil claim but he wanted the
police to proceed with the criminal case against Rajan based on receiving goods by
false pretences. He said that Chief Inspector Soakai looked through the statements he
had produced and told him that they were fine and that the police were going to
charge Rajan.

Jagroop said that he and Inspector Soakai then walked downstairs and Soakai
went into the Immigration office for about half an hour while he waited. When she
came back, Jagroop said, the Inspector was smiling and she said to him, "okay, leave

290 everything with us, the police, because this is going to be a major task for us to
contact Fiji and when we have everything we can get then we will charge the Indian
man."

Jagroop thanked the Chief Inspector and returned home.

MONDAY, 10 APRIL

According to his evidence, having heard nothing further from the police, Mr
Jagroop decided on 10 April to call again at the police station to find out how the
prosecution was progressing. He asked to speak to Inspector Soakai and he told the
court that when he went to see her she said: "I'm sorry, the Indian man has left, he's
gone and it was our own mistake."

300 Mr Jagroop then told how he endeavoured to complain to the Minister of police
and another senior officer but, having no success, he went to see a lawyer, Mr Niu.
Mr Niu wrote a formal letter of complaint to the Minister on 16 May and he received
a reply from the Police Commander on 23 June 2000. The Commander said in his
letter that there had been insufficient evidence to support a charge in respect of Mr
Jagroop's complaint. He confirmed, however, that on 28 March 2000 Rajan had been
prosecuted, fined and ordered to pay compensation in connection with a different
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complaint. Immigration had then returned Rajan's passport to him on 1 April and he
had left the country on the same day.

The "different complaint” which the Police Commander referred to was the
complaint made to the police by 'Atolo Tu'inukuafe. He has already been referred to
in this narrative.

'Atolo was called as a witness for the plaintiff. He is a 62 year-old retired
banker. He said in evidence that he had spent some 24 years with the Tonga
Development Bank and he had finished up as manager. He retired from the Bank on
30 March 2001. His wife owns and operates Sela's Guest House. 'Atolo told the court
that he recalled Rajan staying at his wife's guest house in late March 2000. He had
never met him before. He did not know what his occupation was or what he was
doing in Tonga. On a Friday night Rajan had borrowed $100 from 'Atolo promising
to repay the money on the following Monday.

'Atolo said that Rajan gave him a signed withdrawal slip for $100 and told him
to take it along to the ANZ Bank on the Monday and he would be able to uplift the
money. The witness did that but the teller told him that there was no money in the
account. 'Atolo was asked whether Rajan had shown him the passbook from which
the withdrawal slip had been taken. He said that Rajan had told him that he did not
need a passbook for his access account and although he (‘Atolo) said that he was
"suspicious" at that point, he still trusted him.

'Atolo made a complaint to the police. It so happened that when he arrived at the
police station, Rajan had just been apprehended on the Jagroop complaint and so they
confronted each other. 'Atolo said that after making the complaint, he heard nothing
more from the police but he had met Jagroop sometime later and he had learned from
him that Rajan had been allowed to leave the country.

'Atolo then told the court how sometime after all of that he had met up with
Mele Halapua one day at the Good Samaritan restaurant. He knew that she was the
Immigration officer with the Police Department and he said to her, "you let the Indian
man go free and he has not paid back my money." 'Atolo told the court that Mele said
that she would look into it but he heard nothing more until some two months later
when he received a telephone call from Treasury advising him that they held $100 on
his behalf.

Unbeknbwn to 'Atolo, the police had prosecuted Rajan in relation to his
complaint and the magistrate had fined Rajan and ordered him to pay back, as
compensation, his $100. Following the prosecution the police, through the
Immigration office, had returned Rajan's passport and arranged for him to leave the
country.

'Atolo was an impressive witness. In her closing submissions, counsel for the
defendants described the plaintiff, Mr Jagroop, as "a very trusting and gullible person
who is prepared to give up $1500 to a person he had met for the first time." The
observation is no doubt fair but it probably says much for Rajan's ability as a
fraudster that he was also able to swindle $100 from a very senior bank manager who
he also had never met before.

For the defence, it was submitted that the case was not simply a "clear-cut
borrowing exercise" because it involved "business negotiations" between Jagroop and
Rajan. It is true that in the statements which Rajan made to the police, he had said
that Jagroop had given him the $1500 so that he could become a business partner with
him in a car yard which they were going to develop but I am simply not prepared to
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give any credence to anything which Rajan may have said or alleged. In any event, I
find on the evidence that the purpose of the loan was, as Jagroop had written on the
reverse of the withdrawal slip, namely, to enable Rajan to pay money on account of
the alleged duty owing on the containers.
In order to succeed in this action, the plaintiff must be able to establish that the
360 defendants breached a duty of care owed to him, or, in other words, that they are
liable in negligence. This issue has already been before both this Court and the Court
of Appeal. In February 2001 the defendants filed a strike out application and after a
hearing in April 2001, this Court upheld the defendants' application and struck out the
claim. As noted by the Court of Appeal, the grounds upon which the application had
succeeded in this Court were:

"That the relationship between the plaintiff and the

defendants lacked the proximity necessary for the existence of

a duty of care and that, in any event, public policy would deny

the plaintiff any cause of action, in the circumstances, for
370 breach of a duty of care.”

The plaintiff then successfully appealed that decision to the Court of Appeal. In its
decision ([2001] Tonga LR 234) setting aside the strike out order, the Court of
Appeal accepted that this Court had correctly recognised the principles which applied
in a case involving the investigation of a crime by the police but it went on to stress
that those principles were subject to the important qualification that the police may be
held liable in a case where there is some form of assumption of responsibility on their
part. In this regard, the Court of Appeal noted the specific pleading in paragraph 7 of
the statement of claim that the police officer, "told the plaintiff that they, the police,

would proceed and prosecute Rajan ... and to leave everything for them to do."

380 The Court of Appeal concluded that evidence at the trial could well lead to the
finding of an "assumption of responsibility by the police" which induced the plaintiff
to refrain from taking steps himself to ensure a recovery of the money.

Understandably, a number of the submissions from both parties were directed at
this issue of whether there had been such an assumption of responsibility by the
police. I have considered all of those submissions carefully and I am mindful that the
onus is on the plaintiff to establish all the elements of his case on the balance of
probabilities.

In the late afternoon of Monday, 20 March 2000, Police Constable Mahoni
completed taking a statement from the "Indian man", Rajan, in relation to Jagroop's

390 complaint. He was then formally charged as follows:

"That on 15 March 2000 at Kolofo'ou (you) did obtain money
by false pretences contrary to section 164 Criminal Offences
Act in that you obtained 31500 from Siake Tome Jagroop for
payment of duty on your containers, but you knew that
information is false.
Rajan denied the charge.
The following morning Constable Mahoni spoke to Jagroop and told him that in
his opinion the evidence against Rajan was weak and he should pursue the matter as a
civil claim. He persuaded Jagroop to sign a printed police form known as a "Case
400 Disposition Notice". The form had a number of square boxes and the police officer
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was required to tick the relevant one. Constable Mahoni had ticked the box which
noted, "closed unfounded as it is a civil matter". The Constable had also written at the
bottom of the form: "Met the complainant and we understand each other the state
upon which his complaint is at. Very weak to prove, but to issue civil case and he
agreed to that." It was at that point that Jagroop consulted Mrs Vaihu.

Constable Mahoni was cross-examined as to why he had charged Rajan if he
believed that the case against him was weak. I did not find his answers particularly
convincing. I suspect, however, that he also had fallen under Rajan's "spell", as it
were, and the real explanation for his reluctance to proceed with the prosecution
against Rajan was that, like the plaintiff and 'Atolo (the bank manager) before him,
Mabhoni, as a relatively inexperienced constable, had simply succumbed to the
persuasive deceitfulness of the professional, to use a colloquialism, conman.

As Mr Niu submitted, the situation might well have been different if the young
Constable had obtained the Bank withdrawal slip and noted Jagroop's writing on the
reverse side recording that the purpose of the loan to Rajan was to pay Customs duty.
Unfortunately, the Constable's inquiries never extended that far.

The first defendant, Inspector Le'o Soakai, was cross-examined at considerable
length about her involvement in the investigation. Although she had taken aboard
Constable Mahoni's observations that it was a civil case, I do not believe that, at any
stage, she totally embraced this viewpoint. The evidence is clear that she assured the
plaintiff that Rajan would be prosecuted and she was still pursuing inquiries in this
regard even after Rajan had left the country.

The Inspector told the court that when a complaint is made about a non-Tongan
her usual practice is to contact Immigration, which at that stage was another division
of the Police Department housed within the same building. In this particular case,
Inspector Soakai knew that there was a problem with Rajan because his passport had
expired and the Inspector said that she had believed, wrongly as it turned out, that she
had in fact contacted Immigration over the matter.

On balance, after considering all the evidence very carefully, I have reached the
conclusion that the plaintiff, who I generally found to be a credible witness, has
established his case. Overall, with some inconsequential exceptions, I prefer his
account wherever it differs from that of the police witnesses. I accept that the plaintiff
was persuaded to hand over Rajan's passport, which he had been holding as security,
and leave it in the custody of the police, because of the various assurances he had
received from the police officers involved that Rajan would be prosecuted. In other
words, reverting to the exception referred to by the Court of Appeal, I find that the
plaintiff has established on the balance of probabilities that there had been an
assumption of responsibility by the police which induced Mr Jagroop to refrain from
taking steps he might otherwise have taken himself to recover the money.

Turning to the question of damages, the plaintiff's case is that he lost the chance
to recover the money he might otherwise have recovered had Rajan been convicted.
Counsel submitted it was likely upon conviction that Rajan would have been ordered
to repay the $1500 as compensation under section 25 of the Criminal Offences Act.
The plaintiff also claims legal costs in the sum of $975 making a total claim of $2475.

Defendants' counsel submitted that there was no guarantee that Rajan would be
convicted and, even if a conviction was entered, the judge would have had a complete
discretion when it came to sentencing and there is no certainty that compensation
would have been ordered.
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Mr Niu, in response, accepted that the conviction of Rajan could not be
450 guaranteed but he submitted that it was sufficient for the plaintiff to be able to
establish that there was a chance, or as he put it "almost a certainty", that Rajan would
have been convicted and that compensation would then have been ordered in the
same way that it had been ordered by the court in relation to 'Atolo's complaint
against Rajan.
The legal test for recovery of damages based on the loss of a chance is
summarised in the following passage from Halsbury, 4th edition, (vol 12 para 1137):

"Whilst issues of fact relating to liability must be decided on
the balance of probabilities, the law of damages is concerned
with evaluating, in terms of money, future possibilities and
460 chances. In assessing damages which depend on the court's
view as to what will happen in the future, or would have
happened in the future if something had not happened in the
past, the court must make an estimate as to what are the
chances that a particular thing will happen or would have
happened and reflect those chances, whether they are more or
less than even, in the amount of damages which it awards."

In the present case, in my view, the prospects of Rajan being convicted and ordered to
repay the $1500 as compensation would have been high.

There is another factual element relevant to any consideration of the risk factor.

470 The Court of Appeal referred to the possible options open to the plaintiff and noted
that, even if the success of any of the steps open to him may be doubtful, the point
was that he had now lost the "chance of success". It suggested steps he could have
taken including what the plaintiff might have been able to do had he been "told of the
change of mind on the part of the police officer."

I do not find that there was any change of mind on the part of the police officer
in charge of the case, Inspector Soakai, or any deliberate decision made by her to
cease the police investigation of Jagroop's complaint and allow Rajan to leave the
Kingdom. On the contrary, I accept that the Inspector was still ordering work to be
carried out on the prosecution of the case even after Rajan had, unbeknown to her,

480 left for Fiji.

The problem was that the Inspector had omitted to instruct Immigration not to
release Rajan until the police had completed investigating Jagroop's complaint. The
Inspector thought that she had, in fact, informed Immigration about Rajan and that he
would not be allowed to leave the Kingdom until she had given her authorisation but,
in this regard, she was mistaken. As the witness acknowledged under
cross-examination, no such discussion had ever taken place.

In terms of the Court of Appeal's observations about the failure to tell Jagroop
of the police change of mind, I am satisfied that had the police concluded as a result
of their investigation that they would not proceed with any prosecution of Rajan in

490 respect of Jagroop's complaint, and had they told the plaintiff of their change of mind
in this regard, then the plaintiff would not have been content to simply let the matter
rest. Mr Jagroop may have his share of faults but lack of tenacity is not one of them
and [ have no doubt at all that, had he been told of any change of mind on the part of
the police, then he would have immediately consulted another lawyer, probably his
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present counsel, and appropriate further action would then have been taken to recover
his money.

The plaintiff has succeeded in his claim and he is entitled to recover against the
defendants, jointly and severally, damages in the sum of $1500 together with interest
at 10 percent on the said sum from the date of issuance of the writ, namely 26 January
2001, until payment.

The plaintiff seeks legal costs for earlier attendances quantified in the statement
of claim in the sum of $975 together with the costs of the proceedings. Counsel for
the defendant noted that, apart from the plaintiff's oral statement in evidence that his
earlier legal expenses had amounted to $975, no receipts or documents were produced
to substantiate that particular item of claim and it is not clear what legal attendances
were covered by the $975 figure. There is merit in this submission.

In the circumstances, I consider that the justice of the case can best be met by
the making of an order, which I hereby make, awarding costs to the plaintiff to be
agreed or taxed. The costs so ordered include any proper entitlement to all or part of
the $975 claimed.
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Masila v Tonga Water Board

Supreme Court, Nuku'alofa
Ford J
C 758/00

30 April, 1, 2 May 2002; 8 July 2002

Employment law — allegations of unlawful employer behaviour — claim
dismissed

The plaintiff brought a claim for unlawful dismissal against his employer the
defendant Water Board. He had commenced working for the Board on 5 January
1987. The terms of his employment contract were partly in writing and partly
implied. He was employed initially for a probationary period and then in October
1987 he became a permanent member of the Board's staff holding the position of
"Technical Officer". It was an implied term of the contract of employment that,
provided the plaintiff complied with his contractual obligations, he could have
expected to remain in the job until his retirement. The plaintiff also alleged that he
was entitled to an annual increment in his salary. The Board admitted that allegation
but said that the increment entitlement was subject to satisfactory performance. There
were three heads of claim making up the plaintiff's prayer for relief: the alleged
unlawful withholding of the plaintiff's annual increments for the 1995/96 and 1996/97
years; his alleged unlawful suspension and subsequent demotion in 1997; and his
alleged unlawful suspension and dismissal from the Board in February 1998.

Held:

1. The court found that on the evidence the plaintiff had acquiesced in the
introduction of the new assessment method by operating under it from the
time of its introduction in the early 1990s. If the plaintiff had wanted to
object to the introduction of the twice yearly formalised performance
assessment programme then he should have done something about it at the
time.

2. The court was satisfied that the plaintiff knew what the performance
assessments were all about. The first head of the plaintiff's claim, based on
the withholding of the annual increments, failed.

3. The Court accepted that the Board had an implied power to suspend and it
was not persuaded that its conduct in suspending the plaintiff in the way in
which it did, amounted to a repudiation of the contract. The claim was
therefore rejected.
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4.  An employer was not bound by the legal presumption of innocence or the
other rules of evidence applicable to judicial proceedings. Nor was it
necessary for a misconduct charge to be proved to the high standard
required in criminal cases, of proof beyond reasonable doubt. It was
sufficient for the employer to be satisfied that it was more likely than not
that the employee was guilty of the misconduct charged. The employer's
decision should be based on a reasonably founded belief, honestly held.
The court was satisfied that the Board acted within the ambit of these
principles.

5. The plaintiff's claim was dismissed.

Cases considered:
Helu v Koloa [2000] Tonga LR 299 (CA)
McLory v Post Office [1992] ICR 758; [1993] 1 All ER 457
Marriott v Oxford and District Co-operative Society Ltd [1970] 1 QB 186
Tukuafu v Kingdom of Tonga [1999] Tonga LR 127 (CA)

Counsel for plaintiff : Mr Tu'utafaiva
Counsel for defendant : Mrs Taumoepeau
Judgment

The plaintift's claim has had an unfortunate history. It relates to what he alleges
was his unlawful dismissal as an employee of the defendant Water Board in February
1998 and other alleged unlawful actions by the Board leading up to that dismissal.
The plaintiff originally issued proceedings in June 1998 but the Board responded by
applying to strike out the claim. In a judgment dated 28 April 2000, Finnigan J upheld
the application and the whole of the claim was struck out upon the grounds that the
pleadings were defective and they did not clearly identify the cause of action. His
Honour also noted that the plaintiff had filed, out of time, an application for leave to
seek judicial review but that application had been withdrawn. Costs on the strike out
application were awarded against the plaintiff. The plaintiff then instructed a new
lawyer in the matter and the present proceedings were commenced in September
2000, which was still within the five-year limitation period for bringing such claims.

The plaintiff became an employee of the Tonga Water Board on 5 January 1987.
The terms of his employment contract were partly in writing and partly implied. He
was employed initially for a probationary period and then in October 1987 he became
a permanent member of the Board's staft holding the position of "Technical Officer".
It was an implied term of the contract of employment that, provided the plaintiff
complied with his contractual obligations, he could have expected to remain in the job
until his retirement. There is no dispute about these matters. They are admitted in the
pleadings. The plaintiff also alleges that he was entitled to an annual increment in his
salary. The Board admitted that allegation but said that the increment entitlement was
subject to satisfactory performance.
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There are three heads of claim making up the plaintiff's prayer for relief:

1. The alleged unlawful withholding of the plaintiff's annual
increments for the 1995/96 and 1996/97 years.

2. His alleged unlawful suspension and subsequent demotion
in 1997.

3. His alleged unlawful suspension and dismissal from the
Board in February 1998.

I will deal with each in turn.

1. The withholding of annual increments.

The Board admitted that the plaintiff's annual increments were withheld for the
1996 and 1997 financial years but denied that the withholding was in breach of
contract or unlawful.

Counsel for the Board submitted that the decision to withhold the increments in
each year was based on the plaintiff's job assessments for the periods in question
which were well below the acceptable pass mark. Counsel described his performance
as a failure'. Going on from there, counsel submitted that there is an implied warranty
that a skilled employee is reasonably competent to carry out the work which he is
employed to undertake and where there is a breach of such a condition, as the Board
alleges was the situation in the present case, the employer is entitled to withhold the
annual increment.

In response, counsel for the plaintiff accepted that there is such an implied
warranty of competence and that an employer is not bound to continue employing an
incompetent employee but he denied that the plaintiff had been shown to be
incompetent. He also denied that the plaintiff had breached his contract through
having an assessment performance "well below the acceptable pass mark".

Counsel criticised the Board's assessment documentation produced at the
hearing as being incomplete and he noted that the plaintiff had stated in evidence that
he "was not aware of the actual carrying out of the assessments and he failed to see
the reasons for the alleged poor performance."

Counsel for the plaintiff also submitted that, in any event, the increments could
not be withheld in the plaintiff's case because it was not a term of his contract when
he first started with the Board in 1987 that the increments should be
performance-based. Mr Tu'utafaiva submitted that the Board could not subsequently
unilaterally introduce such a condition.

Dealing first with the plaintiff's last submission, I do not accept that it was never
part of his contract that the annual increment would be performance-based. I accept
that the procedure for assessing performance would have changed since 1987 in that
in those days the format would have been less formal and would not have involved
the use of the various forms that are used nowadays. I cannot accept, however, the
submission advanced by the plaintiff that the annual salary increase would have been
granted automatically regardless of performance. The proposition is tantamount to
having an employment contract which states that the employee will be entitled to an
automatic increase in salary each year regardless of how poorly he or she performs.
The evidence produced in this case did not persuade me that the defendant had ever
operated under such a policy.
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An unusual feature of the hearing was that the plaintiff subpoenaed Mr Saimone
Helu, General Manager of the defendant Water Board, and one other witness from the
Board, to give evidence in the case and the defendant did not call any witnesses. Mr
Helu said that he started with the Board in January 1995 and the present method of
carrying out performance assessments would have been introduced in the early 1990s.
When it was suggested to him that prior to then the annual increments were awarded
automatically without any regard for performance, he was not prepared to accept the
proposition which he described in commercial terms as "very abnormal".

Plaintiff's counsel referred in his submissions to the evidence of the other
witness he called from the Board, Mosese Latu, who had indicated that when he
started with the Board in 1992 the increments were a "normal entitlement" but this
statement from the witness only emerged in re-examination and it was never the
subject of cross-examination. I, therefore, place little weight on it.

In any event, even if I had been persuaded to accept the plaintiff's submissions
on this aspect of the case, I would have held, on the evidence, that the plaintiff had
acquiesced in the introduction of the new assessment method by operating under it
from the time of its introduction in the early 1990s. If the plaintiff had wanted to
object to the introduction of the twice yearly formalised performance assessment
programme then he should have done something about it at the time.

With reference to the other submissions advanced by counsel in relation to the
withholding of the annual increments, I do not accept the plaintiff's professed
ignorance of the assessment programme. I make the observation that, for a person in
the plaintiff's position who has lived with this claim hanging over his head now for a
number of years, I found much of his evidence surprisingly vague and disjointed. His
evidence in relation to the performance assessments fell into this category. In cross-
examination he said that he did not know "the purpose for having performance
assessments". [ am satisfied that he knew exactly what performance assessments were
all about.

It is true that there appeared to be gaps in some of the assessment paperwork
that was produced to the court but much of that seemed to be principally required for
the defendant's administrative purposes. I am satisfied that the plaintiff would at least
have received each six months the important one-page confidential "Staff Assessment
Form" which summarised his performance review. He would have seen, for example,
that his assessment form for the period ended 30 June 1995 showed that he had
scored only 41.5%. The required pass mark was 70%. The "comment" made for that
review was:

Tololisi's standard of work has been continually poor He has
made no effort to improve his work performance and doesn't
accept responsibility to complete work assigned. He requires
constant supervision to carry out his duties. Due to his poor
performance, attitude and lack of effort he is considered
unsuitable for further technical training. I recommend that he
be redeployed to the plumbing section for possible retraining.
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Harsh words perhaps, but hardly a sound basis for instigating legal proceedings
challenging the employer's entitlement to withhold an annual salary increment. For
the foregoing reasons, the first head of the plaintiff's claim, based on the withholding
of the annual increments, fails.

2. The suspension and demotion in 1997.

170 The second head of claim relates to the plaintiff's alleged unlawful suspension
and demotion in 1997. The allegation is that on 24 February 1997 the plaintiff was
suspended for "more than a month" and then on 23 June 1997 he was demoted from
Technical Officer Grade 1 to Technical Officer Grade 2. Both actions are claimed to
be in breach of contract and, therefore, unlawful.

The February suspension followed on from the submission of a memorandum
from the plaintiff's supervisor, David Salomon, to the Board's General Manager, Mr
Helu, about the plaintiff's unsatisfactory work performance. The memo is dated 11
February 1997 and reads as follows:

"Re Complaint of Poor Work Performance -- Fololisi Masila.

180 1 would like to bring your attention to the continued poor
work performance of Technical Officer, Fololisi Masila. Since
returning from leave in December 1996 he has not effectively
contributed to the work of the Engineering Section and is
setting a poor example to my other staff and disrupting their
work. Recently, when asked by my senior Technical Olfficer,
Quddus Fielea, to help the Chief Accountant and Chief
Distribution Olfficer to investigate the continued decrease in
water sales, he refused to assist. Other work given to him is
normally never completed unless continually pushed and then

190 always at unsatisfactory pace.

These acts of subordination (sic) are not isolated events, ever
since I commenced work with the T W B it has been a
continual battle to get any satisfactory work out of Fololisi, as
is highlighted in his poor work appraisal performance
reports. Acts of subordination cannot be tolerated and should
be disciplined.

Submitted for your consideration.
David Salomon."

Although there was little evidence led in relation to this head of claim, it appears that
200 the defendant Board met on 21 February and resolved to suspend the plaintiff for
insubordination. A copy of the complaint was sent to the plaintiff and he was invited
to respond within 14 days. He did so in a lengthy letter dated 5 March 1997. He
denied the charges and proffered various explanations for the alleged problems. He
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did admit to some shortcomings but concluded by restating that he would make an
effort to try and attain the goals set in relation to his work. One interesting comment
in his letter, which I suspect may have been the cause of some of the problems he had
experienced in his employment, was a reference to his involvement in rugby. He said:

"At the same time [ have lots of overseas travel in
representing the country in international matches, Triangle
competitions, World Cup and also local matches."

The court was told that the plaintiff played for the Tonga national rugby team
between 1989 and 1998. The court was also told about certain concessions for
training purposes which the defendant Board allowed employees who represented the
Kingdom in any national sport.

The outcome of the suspension and the investigation was a Board decision on
18 April 1997 that the plaintiff be reinstated, reprimanded strongly for
insubordination and warned that any repetition would render him liable for dismissal.
He was paid for the period of his suspension.

At its meeting on 20 June 1997, the Board noted that the plaintiff's performance
assessment for the financial year ending that month was again unsatisfactory. The
plaintiff was given a further warning and he was officially demoted from Technical
Officer Grade 2, effective from 1 July 1997 with a reduced salary. The plaintiff told
the court that he wrote a letter of complaint about the demotion to the General
Manager and he ended up having a meeting with Mr Helu but he said that he was told
that if he was not satisfied with the proposal then he should leave. The plaintiff said
that he told Mr Helu that he would carry on working at the reduced grading but he
told the court that he felt "shameful" and he alleged that the defendant's actions were
in breach of contract. He, therefore, seeks damages for emotional suffering.

The plaintiff did not particularise in his pleadings the basis for his allegation
that the defendant's actions were in breach of contract. In their submissions, rather
surprisingly, no reference was made by either counsel to any of the exhibits or other
evidence before the court or to any legal authorities relating to this head of claim.
Counsel were, therefore, invited to file additional submissions and the court is obliged
to them for their helpful responses. At the end of the day it is, of course, for the
plaintiff to establish his case and, as with any civil action, the standard of proof is on
the balance of probabilities.

Whether or not an employer has power to suspend an employee in any given
case depends upon the construction of the particular contract. At common law an
employer is not lawfully entitled to suspend an employee without pay unless the
contract contains such a power. The English courts have been prepared to imply a
power of suspension as a term in an employment contract provided that the power is
exercised on reasonable grounds and that the period of suspension continues no
longer than is reasonably necessary -- McLory v Post Office [1992] ICR 758; [1993] 1
All ER 457.

That principle has also been applied in the Kingdom. In Helu v Koloa [2000]
Tonga LR 299, the Court of Appeal agreed with the primary judge's conclusions that,
even though the employment contract contained no express power to suspend, the
action of the Water Board in that case, in suspending the employee and suspending
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his salary pending an investigation, was reasonable and it did, not amount to a
250 repudiation of the employment contract.

Applying that same principle in the present case, I accept that the Board had an
implied power to suspend and I have not been persuaded that its conduct in
suspending the plaintiff in the way in which it did, amounted to a repudiation of the
contract. The claim under this head is, therefore, rejected.

The plaintiff's demotion in grading and reduction in salary in June 1997, which
forms the other part of his claim under this head, was a Board decision conveyed to
the plaintiff by Mr Helu in interoffice memoranda dated 23 June and 7 July 1997. The
decision was:

"That Fololisi Masila, Technical Officer Grade 1 be demoted

260 to the post of Technical Officer Grade I, level 6/7 with the
salary scale of minimum $4,984 -maximum $6,862 per anum,
and to commence at the minimum of the salary scale effective
from Ist July 1997."

The plaintiff told the court that he protested the decision and made it clear to Mr Helu
that he was dissatisfied, but he decided to carry on working on the new terms rather
than resign.
A similar situation was considered by the English Court of Appeal in Marriott v
Oxford and District Co-operative Society Ltd [1970] 1 QB 186. Referring to the
employer's decision in that case to reduce the employee's wages and status, Lord
270 Denning MR said:

"The question is whether the letter ... was an offer by the
employer to Mr Marriott or a dictation to him of the terms on
which he was to work. On the whole I think it was not an
offer. It gave him no option. It told him downright that in five
days time his pay was to be reduced ... he was not to be a
foreman. He was to be a supervisor ... He (Marriott) never
agreed to the dictated terms. He protested against them. He
submitted to them because he did not want to be out of
employment. By insisting on new terms to which he never

280 agreed, the employer did, I think, terminate the old contract
of employment.”

As in Marriott, the decision of the Board in the present case evinced a clear intention
that it would no longer be bound by the employment contract it had with the plaintiff.
The Board's actions in this regard, in my view, amounted to a repudiation of the
contract. It is fundamental that any variation to an employment contract requires the
genuine consent of the parties. Where an employer repudiates the contract in such a
way then the employee is put to his election of either agreeing to the new terms or
accepting the employer's repudiation and suing for breach of contract.
Counsel for the defendant submitted, in her reply, that the plaintiff had
290 consented to the new terms of employment. I agree with that submission. The
plaintiff's own evidence was that after expressing his initial dissatisfaction with the
proposal, he told Mr Helu that he would agree to continue working on the new terms.
In any event, I would have held, on the facts of this case, that there was an implied
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consensual variation by the plaintiff's conduct in continuing to work at the reduced
status and salary.
I, therefore, reject this part of the plaintiff's claim.

3. The suspension and dismissal.

The final head of the plaintiff's claim relates to his suspension and dismissal
from the Board's employment in February 1998. The suspension followed on from a
"behavioural misconduct" complaint by a female staff member, 'Uila Pakofe. The
complaint was categorised by the Board under the rubric "sexual harassment'. I have
already held that the Board had an implied power of suspension pending the carrying
out of an investigation.

The period of suspension in this case was reasonable and I, therefore, reject this
head of the plaintiff's claim. I turn to consider the claim relating to the dismissal.

The plaintiff alleges that his dismissal on 27 February 1998 was in breach of
contract and unlawful because, (1) there were no proper grounds for the dismissal and
(2) the plaintiff acted unreasonably because, as it was summarised by counsel for the
defendant in her submissions:

"(a) letters written by other employees were not given to the
plaintiff for his comments.

(b) the defendant did not take statements from people referred
to by the plaintiff in his replies.

(c) the information before the defendant (was) in favour of the
plaintiff but the defendant nevertheless decided against the
plaintiff.

(d) the defendant took into account records of the plaintiff
with the defendant but without advising the plaintiff."

In answer to these allegations, defence counsel submitted that the defendant in its
investigation of the complaint acted reasonably and followed "natural justice". She
referred again to natural justice in the conclusion to her submissions where she cited
an extract from the Court of Appeal decision in Tukuafu v Kingdom of Tonga [1999]
Tonga LR 127 (CA). That case related to the suspension of a school student. It did not
involve an employment situation.

Although the plaintiff did not respond directly to the submissions made on the
natural justice point, I would not be prepared to imply a condition that the rules of
natural justice should apply to the employment contract in this case. As Neuberger J.
said in the McLory case (p 463):

"I do not consider it right to import the rules of natural
justice, which are connected with judicial decisions and some
administrative  decisions, into the purely contractual
relationship of employer and employee."
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The point is again reinforced in the following passage from Chitty on Contracts, 26
ed, p.3980:

"The more recent view has been that a person employed
under a contract of employment cannot invoke public law
remedies (natural justice) to complain of his dismissal even if
his employment is of a public nature, though an officer or
office-holder who does not have a contract of employment
may be able to do so.”

I do accept defence counsel's other submission, however, that the reasonableness or
otherwise of the Board's actions is a relevant factor. In this regard I propose to adopt
the approach followed by Finnigan J., which was implicitly approved of by the Court
of Appeal in the Helu v Koloa case, where His Honour held that there should be
implied into a contract of employment, similar to the one in this case, the following
terms:

"1. That the Board (the Tonga Water Board) would exercise
any right it had to dismiss in a reasonable manner, and

2. That neither party would act in a way that undermined the
trust of the other.”

The letter setting out the complaint in the present case was dated 6 February 1998. It
was signed by the plaintiff's supervisor David Salomon, as acting manager of the
Board. The letter, as translated, reads as follows:

"re Allegation against Fololisi Masila for sexual harassment
on Vila Pakofe.

On 29 January 1998 a complaint was received against you
alleging that you rendered behavioural misconduct on one
Vila Pakofe as follows:

1. You touched 'Uila Pakofa at the frontal region of her thigh
on 26 January 1998 on or between 12 -- 12:30 in front of the
Board's storeroom at Nuku'alofa.

2. You touched 'Uila Pakofa on her buttocks on 29 January
1998 on or between 10 -- 11 am at the Board's tea room at
Nuku'alofa.

To sexually harass any person is prohibited by the Board's
code of conduct. Such behaviour can cause unnecessary fear
and horror in the hearts of workers, not to mention the
deprivation of individual rights, or, and the customs.

You are advised to lodge a letter to exculpate yourself against
the above allegations and to be received by the acting
manager before for 4:30pm February 1998. The Board's final
decision will now rest on your letter.
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You are not allowed to come to work and if you have in your
possession any of the Board's equipments (sic) then, please
return them forthwith once you receive this letter.

1 hope to be hearing from you soon.

Malo. Sgd. David Salomon."

The plaintiff responded to the allegations. He wrote two letters dated 9 and 19
February. The first letter is confusing. He does not refer specifically to the two
incidents but he denies the allegations and says that the accusation of sexual
harassment is false. He talks about the punishment for sexual harassment in the
Magistrates' Court. He suggests that the sexual harassment claim would have come
from "Lesieli Niu".

In the second letter, which was considerably longer than the first, the plaintiff
referred to the two incidents. He said that on 27 January he joked about 'Uila's beauty
and he put up his hand as though he was going to touch her but she moved away and
he did not touch her. In relation to the incident in the tea room on 29 January, the
plaintiff gave his account of what happened. He admitted to his "right hand palm
laying lightly on her back outside her uniform".

The Board received statements from three witnesses. I do not propose to set
them out in full but some of the relevant extracts, as translated, are as follows:

Kanitesi Fifita, a plumber with the Board:

"... In fact I saw the incident but I wasn't sure whether they
were just playing or it was a mere molestation.

The girl was furious and it was only then that [ was under the
impression that what happened to her was behavioural
misconduct ..."

Lesieli Niu:

"... I was standing beside the boiler and having my cup filled
when I heard someone jumping up and shouting and swearing
swear words at Fololisi Masila. I interrogated her as to what
had happened and 'Uila protested that Fololisi touched her
buttocks. I asked Fololisi how could he do such a thing and he
replied saying, "her beauty is just irresistible ..."

Sione Finau:

"Before lunch 'Uila Pakofe came up to me crying and she
looked very disappointed. She told me she couldn't stand the
unethical behaviour done to her by one Fololisi Masila.
According to 'Uila, Folofisi had touched her against her will

After completing its investigation, the Board resolved on 27 February that the
plaintiff be dismissed for behavioural misconduct of sexually harassing 'Uila Pakofe,
with effect from 6 February 1998. The plaintiff subsequently appealed to the Board
and requested it to reconsider the dismissal decision but the Board resolved on 2 April
that the dismissal would stand.
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The court was told that the complainant, 'Uila Pakofe, left the Board some three
years ago. She is now married, living in Australia.

Turning now to the four particulars of unreasonable conduct relied upon in the
statement of claim, I find that they can be disposed of relatively briefly. First, the

420 plaintiff claims that he was not given a copy of the statements from the witnesses.
Although that was his evidence, I am afraid that I have not been persuaded, on the
balance of probabilities, that it is a correct statement of the position. Although the
plaintiff said that he had not been given copies of the statements, the evidence of the
Board's General Manager under cross-examination was that the witnesses' statements
had been made available to the plaintiff and all the other correct procedural steps had
been followed. Because of the unusual procedure that had been adopted, with the
General Manager of the defendant Board being subpoenaed as a witness for the
plaintiff, plaintiff's counsel did not have the opportunity to cross-examine on these
matters. Nevertheless, I found Mr Helu to be an impressive witness. He gave his

430 evidence in a thoughtful and considered manner and I have no reason to doubt his
credibility. In any event, even if the witnesses' statements had not been made
available, I would have held that it was not necessary for this to happen. The letter
which the plaintiff had received detailing the complaints had made it very clear what
the allegations were that he was facing.

The second particular in the statement of claim alleges that the defendant did
not take statements from witnesses referred to by the Mr Masila in his replies.

A written statement was taken from Lesieli Nui, who was one of the people
named. It does not appear that written statements were obtained from the other named
individuals but Mr Helu said that the investigation also involved verbal inquiries. The

440 people named by the plaintiff are not described in his letter as "witnesses". The
reference to the individuals in the tea room, for example, simply states that they had
already been served their cups of coffee. It says nothing more than that. If the plaintiff
really believed that any of these people could have something helpful to contribute to
the investigation then there was nothing to stop him approaching them himself for
support. Certainly, there is no evidence before the court that even suggests that there
was a potential witness available who could have contributed relevant information to
the inquiry helpful to the plaintiff had he or she been interviewed.

I do not find that the Board acted unreasonably in relation to this aspect of its
investigation.

450 The third particular in the statement of claim is that the Board in its decision-
making process ignored information that was favourable to the plaintiff. It appears
from counsel's closing submissions that the "information in favour of the plaintiff"
which is referred to in this particular is the original complaint from Ms Pakofe, the
two letters of explanation from the plaintiff to which I have already referred, and the
written statements from the three witnesses to which I have also referred. I find it
somewhat surprising that all of these documents are described by counsel as being "in
favour of the plaintiff".

The evidence on the matter is, nevertheless, clear. All this documentation was
fully considered by the Board in reaching its decision.

460 The final particular in the statement of claim is that, in reaching its decision, the
Board took into account other records of the plaintiff apart from matters relating to
the complaint, without advising the plaintiff or giving him an opportunity to reply.
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In responding to this allegation, counsel for the defendant drew the court's
attention to the unchallenged evidence of the defendant's General Manager in which
he specifically denied that any other records had been taken into account in the
Board's consideration of the plaintiff's case. She submitted that there was simply no
evidence before the court to prove this allegation.

I agree with that submission. The ground has not been established.

That disposes of the various allegations made in the pleaded particulars in the
statement of claim. Plaintiff's counsel, in his submissions in reply, however, appears
to seek to introduce, for the first time, additional new particulars which had not been
pleaded. If these matters were considered significant then the appropriate course was
to seek leave to amend the statement of claim so as to have them included. In this
way, the defendant's counsel could have dealt with them in her principal submissions.

Be that as it may, I have, nevertheless, taken into account the new submissions
presented by counsel but I do not consider that they advance the plaintiff's case. One
of the main points he makes is that the wording of Ms Pakofe's complaint is not as
specific as the allegations set out in Mr Salomon's letter to the plaintiff. That is
correct. The complainant, in her letter to the manager of the Board dated 29 January
1998, spoke about being extremely annoyed by the "unethical conduct done to her"
by Fololisi in repeatedly caressing her against her will more than three times. She said
that she had begged him "not to practise such unscrupulous behaviour" on her, but to
no avail. She spoke about being fearful and terrified. She did not mention in her letter
precisely when, where and how the incidents had taken place. The fact that Mr
Salomon had been able to particularise these matters in his letter to the plaintiff dated
6 February 1998 confirms Mr Helu's evidence to the court that Mr Salomon would
have made verbal inquiries of the complainant and other witnesses in his investigation
of the complaint. Mr Salomon did not give evidence. The court was told that he no
longer lives in the Kingdom.

I must admit to having some difficulty with this submission. I could understand
the plaintiff's concern if particulars of date, time and place had not been provided but
he can hardly allege, in the light of the letter he received from Mr Salomon, that he
had not been given a clear statement of the allegations made against him and I fail to
see how it can even be suggested that the defendant has acted unreasonably in relation
to this aspect of the investigation.

Counsel for the plaintiff also submitted that by asking the plaintiff in the letter
informing him of the complaint to "exculpate" himself against the allegations, the
defendant had taken the unreasonable view that it was for the plaintiff to prove his
innocence instead of the complainant having to prove her complaints.

An employer is not bound by the legal presumption of innocence or the other
rules of evidence applicable to judicial proceedings. Nor is it necessary for a
misconduct charge to be proved to the high standard required in criminal cases, of
proof beyond reasonable doubt. It is sufficient for the employer to be satisfied in his
own mind that it is more likely than not that the employee is guilty of the misconduct
charged. The employer's decision should be based on a reasonably founded belief,
honestly held. I am satisfied that in the present case, the Board acted within the ambit
of these principles.

The claim is dismissed with costs to the defendant to be agreed or taxed.
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Kasimili v Vava'u Press

Supreme Court, Nuku'alofa
Ford J
C 99/2000

2 May, 20 June, 8 July 2002; 10 July 2002

Employment law — wrongful dismissal - damages
Damages — for wrongful dismissal — recover only pecuniary loss from
repudiation

The plaintiff, Vakaolafehi Kasimili, worked as an advertising representative for the
defendant, Vava'u Press Ltd, between November 1995 and January 1998. The
plaintiff did not have a written contract of employment. The terms of his
remuneration package were that he was entitled to a wage of $50 per week plus a 5%
commission on payment of advertising space sold by him. On 20 January 1998 he
was summarily dismissed from the company. In February 2000 he issued the present
proceedings against the defendant and claimed $10,000 as compensation for his
dismissal and $2747.25 for lost commission on advertising sales.

Held:

1. None of the evidence justified summary dismissal without notice. The
dismissal was therefore wrongful.

2. An employee who was wrongfully dismissed was entitled to recover the
pecuniary loss resulting from the employer's repudiation of the contract. In
the case of a contract terminable by notice the employee was entitled to
recover his loss only during the notice period. The appropriate notice
period was two weeks.

3.  The plaintiff was entitled to recover $100 wages, and commission on
specified sales. Judgment was entered for the plaintiff in the sum of
$457.92. As the plaintiff was not represented by counsel, no order was
made as to costs.

Case considered:
Roberts v Ellwells, Engineering [1972] 2 QB 586

The plaintiff appeared in person
Counsel for defendant : MrNiu
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Judgment

The plaintiff, Vakaolafehi Kasimili, worked as an advertising representative for
the defendant, Vava'u Press Ltd, between November 1995 and January 1998. On 20
January 1998 he was summarily dismissed from the company. In February 2000 he
issued the present proceedings against the defendant claiming $10,000 as
compensation for his dismissal and $2747.25 for lost commission on advertising
sales. The claim proceeded to a defended hearing.

Mr Kasimili has not been well served by the lawyer he initially instructed in the
matter, Mr Paul Muller. Mr Muller issued the proceedings. A trial date was fixed for
5 and 6 February 2001 and a pre-trial conference was set for 31 January 2001. Mr
Muller did not appear for the pre-trial conference nor did he appear on 5 February
when the case was called for trial. The claim was, therefore, struck out.

Subsequently, Mr Kasimili approached the court explaining how he had been let
down by Mr Muller who was then believed to be in New Zealand. He made a formal
complaint to the Law Society over Mr Muller's conduct but his main concern at the
time was his inability to obtain access to Mr Muller's file. The plaintiff, therefore, had
to start from the beginning and make up a new file which is never an easy task.

The defendant's counsel, Mr Niu, as president of the Tonga Law Society,
obviously appreciated the plaintiff's difficulties and adopted a helpful stance in the
matter which was appreciated by the court. The defendant consented to the strike out
order being set aside. The court then made every effort to encourage the plaintiff to
instruct another lawyer in the matter but, although some progress was made in this
regard, the plaintiff ended up representing himself. No doubt, after his first
experience, the plaintiff was very chary about seeking further legal representation.

In the circumstances, the court made certain concessions during the hearing
which it otherwise may not have made. A special adjournment was granted, for
example, to enable the plaintiff to subpoena witnesses and certain documentation
which he thought would be helpful to his case.

These matters are mentioned by way of background. In the end, the plaintiff
presented his case with admirable skill. He is obviously an articulate, intelligent
young man with an excellent grasp of the English language.

The defendant company is owned and operated by Mr Pesi Fonua and his wife,
Mary. They publish two well-known magazines in the Kingdom, "Matangi Tonga"
and "Eve". Both are normally produced on a quarterly basis. In addition, during the
1997/98 years the company was proposing to produce two other publications known
as the "Road Map" and "Discover Tonga". The Road Map was to be a 120 page
bound book aimed for the service station, roadworks and construction industry
market. The company was looking at a print run of 2000. Discover Tonga was to have
a print run of 30,000. It was aimed at the larger tourism market.

A previous edition of Discover Tonga had been published in 1995/96. The Road
Map was to be a "one-off" production. The two publications were "giveaways" and,
as such, they were heavily dependent upon advertising. The court was told, for
example, that each edition of Discover Tonga would cost $5 to produce and the
company would, therefore, need to sell at least $150,000 worth of advertising space.

Sales of advertising for both publications began in July 1997 with a deadline for
bookings to be confirmed by mid to late September 1997. The Road Map was to be
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published in January 1998 and Discover Tonga in February 1998. As it turned out,

80 advertising sales were inadequate and only about one-third of the budgeted figure was
achieved. Neither publication went ahead.

Mary Fonua, in her evidence, did not blame the plaintiff for the failure to reach
the advertising targets for these two publications. She told the court that the
advertising market was extremely competitive about that time, mainly because of the
opening of a new television channel and radio station. The company also apparently
experienced some other problems resulting from cyclone damage to part of its
premises. Mrs Fonua explained that 1997 was such a difficult year in the advertising
industry that they were only able to accommodate three editions of the company's
"flagship" quarterly publication, Matangi Tonga.

90 Little needs to be said about the plaintiff's work history with the company prior
to the latter half of 1997. He had had no previous experience in the industry and so he
had started off as a trainee advertising sales representative. Apart from some
arguments from time to time, the work relationship appears to have been reasonable
and the plaintiff seems to have carried out his work in a satisfactory manner.

The plaintiff did not have any written contract of employment. Although there
appears to have been some initial dispute over the exact terms of his remuneration
package, I am satisfied that at all material times his entitlement was a wage of $50 per
week plus a 5% commission on payment of advertising space sold by him.

It is apparent from the evidence relating to his claim for loss of commission,

100 that the plaintiff contends that he was entitled to his 5% commission on all sales of
advertising space sold regardless of whether or not the advertisers actually paid for
the advertising and regardless of whether or not the particular publication was ever
produced. I do not accept that proposition, however. I find that what happened in
practice was what had actually been agreed to, namely, that the plaintiff would be
paid his commission upon payment by the customer of the amount invoiced by the
company.

The onus of proof in this case, as in any civil case, is on the plaintiff to establish
his claim on the balance of probabilities. I understood the various points that the
plaintiff made in relation to his commission entitlement and if, for example, he had

110 been able to demonstrate that he had been paid commission on advertising sales for
the issue of Matangi Tonga in 1997 which was never published then that would have
been a different matter. Likewise, if he had been able to demonstrate that he had been
paid commission on advertising sales even though the customer had never paid the
company's invoice then, again, that would have been a different matter. With one
exception which I refer to later relating to the Fujita Corporation, there is no reliable
evidence of that nature before the court.

In his closing submissions Mr Niu conceded, quite properly in my view, that the
plaintiff had made out his case of wrongful dismissal. In other words, the defendant
had no right to terminate the plaintiff's employment in the high-handed manner in

120  which it did. Mr Fonua spoke about a number of different matters which culminated
in his decision to dismiss the plaintiff. He said that their relationship was never the
same after the plaintiff indicated in about mid 1997 that he had applied for certain
positions in the Mormon Church and for a scholarship to the Church University in
Hawaii. He then spoke about a difficult period the plaintiff seemed to go through
when he had problems sleeping and concentrating. Mr Fonua told the court that over
a six to nine months period in 1997 he gave the plaintiff "about five" warnings
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regarding his unsatisfactory work performance. The plaintiff denied having been
given any such warnings and I must say that I did not find Mr Fonua's evidence on
this aspect of the case particularly convincing. Certainly there were never any written
warnings.

Mr Fonua told the court that in January 1998 he sent the plaintiff to Ha'apai for
a few days rest but asked him to check for new business customers while he was up in
that group of islands. When he returned, the plaintiff did have some new contracts but
Mr Fonua said that they contained mistakes such as the wrong year (1997 instead of
1998) and they showed the customer's address as "Nuku'alofa" instead of "Ha'apai". 1
would be reluctant to categorize the errors highlighted by Mr Fonua as serious
mistakes. They certainly did not add up to the level of incompetence or negligence
which would need to be established before an employer could dismiss an employee
summarily without notice.

Mary Fonua said that the main reason the plaintiff was dismissed was because
he was "argumentative and did not follow instructions". I believe that this explanation
is probably close to the mark. The court, no doubt unwittingly, had insight into the
personality conflicts during the plaintiff's cross examination of Mary Fonua. Mr
Kasimili had challenged Mrs Fonua's accusation of his alleged "sloppy work" and he
had asked her to expand on the allegation. The witness began talking about the
company's normal procedure of issuing invoices to the customer after production of
the publication when she was suddenly interrupted by Mr Kasimili with the comment:

"I don't want to listen to that!"
The response from the witness was:
"That's right. That's part of your problem."

The point is, however, that none of these various matters raised by the Fonuas
justified summary dismissal without notice. The dismissal was, therefore, as Mr Niu
acknowledged, wrongful.

An employee who has been wrongfully dismissed is entitled to recover the
pecuniary loss resulting from the employer's repudiation of the contract. In the case of
a contract terminable by notice, as the contract was in the present case, the employee
is entitled to recover his loss only during the notice period. As is stated in Halsbury,
4th edition (new issue) vol 16 para 307:

"That remuneration includes wages or salary, including a
reasonable amount of any variable such as commission, loss
of a vehicle and other fringe benefits and any loss of pension
rights. Any additional sums, such as extra payments ... are
recoverable only if contractually binding. "

The employment in the present case was for an unspecified period. There was no
express or specifically implied provision for its termination by notice. In those
circumstances, the contract is terminable at common law by reasonable notice and
what is reasonable notice is a question of fact, depending on all the circumstances of
the case.

Mr Niu submitted that, having regard to all the relevant factors, an appropriate
notice period in the present case would have been two weeks. I agree with that
assessment. The plaintiff is entitled to recover two weeks wages.



172 [2002] Tonga LR

Turning to the plaintiffs commission entitlement, the position is more
complicated. In paragraph 9 of his statement of claim, the plaintiff lists over 50
companies which he claims to have sold advertising space to. The sales he
enumerates total $54,945 and he claims his 5% commission on that figure which
equates to $2747.25.

The evidence produced by the defendant in response to this head of claim
satisfies me that in respect of the Discover Tonga and Road Map publications, the
plaintiff's only commission entitlement was on the sale of advertising space to the

180 Fujita Corporation which totalled $2272.72. The commission on that figure amounts
to $113.64.

The same evidence produced by the defendant shows that the plaintiff is also
entitled to certain commission payments for the sale of advertising space in respect of
the Matangi Tonga and Eve magazines.

Mrs Fonua told the court that she paid the plaintiff his commission entitlement
for one month after the termination of his employment which she said she considered
"fair". In the case of discretionary commissions or bonuses such an approach would
no doubt be more than reasonable but there was nothing discretionary about the
entitlements in question. They were based on firm sales negotiated by the plaintiff

190 and once payment was made by the customer then the plaintiff was contractually
entitled to his commission. Although the nature of the commission payments is
different, the principle is not unlike that recognised by the court in Roberts v Ellwells,
Engineering [1972] 2 QB 586, where a commission agent was held to be entitled to
his commission on orders and repeat orders even after the expiration of the
three-month notice period he was entitled to under his agency contract.

In the present case, it was not open to the defendant to unilaterally change the
terms of the contract to provide that commission payments would cease after one
month from the termination of the plaintiff's employment.

Mr Niu submitted that in some instances another sales representative had to

200 approach the customer after the plaintiff had left the company and renegotiate a new
contract. There is some evidence to this effect in the written material before the court
and in those cases where new contracts or bookings had to be negotiated (not simply
the advertisements being "checked"), I do not consider it unreasonable for the
defendant to pay the commission to the other sales representative instead of to the
defendant.

As best as I can judge, the plaintiff is still entitled to commission payments in
respect of the following invoices:

Invoices numbered: 3772, 3679, 3816, 3927, 4040, 4097,
4193, 3774, 3845, 3907, 3977, 3854 (issue 41), 3864 (issue
210 42), 3966 (issue 43), 3966 (issue 44).

The sales under these invoices totalled $4258.50 and the commission $212.93.

In the case of the customer, Pac Trade, the total amount invoiced is not shown
in the defendant's breakdown and I therefore allow the plaintiff his commission on the
amount claimed in his statement of claim for sales to Pac Trade, namely $780, less
the amount already charged out in invoice 3672 of $153. The commission on the
difference of $627 equates to $31.35.

The plaintiff, therefore, succeeds in his claim and is entitled to recover:
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(a). Wages, $100.

(b). Commission on the Fujita sale, $113.64.

(c). Additional commission for period after termination of
employment, $212.93.

(d). Pac Trade commission, $31.35.

Judgment is entered for the plaintiff in the sum of $457.92. As the plaintiff was not
represented by counsel, no order is made as to costs.

I would add this. Even if the plaintiff had been represented by counsel, I would
have been reluctant to make any order as to costs having regard to the modest amount
recovered in relation to the sum claimed. This is another area where the plaintiff does
not appear to have been well served by his former solicitor, Mr Muller. Mr Muller
should have made it clear to the plaintiff at the outset that, even if he was successful
in establishing his claim of wrongful dismissal, his entitlement to damages at
common law is severely limited and the most that he could have expected to recover,
putting to one side the question of commission, would have been his loss of wages for
the two-week notice period. The claim of $10,000 is quite preposterous and such a
figure would have done nothing to encourage a sensible settlement of the case at an
early stage of the litigation.
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Tamanika v R

Court of Appeal, Nuku'alofa
Burchett, Tompkins, and Beaumont JJ
Cr 20/2000 and Cr 1/01

15 July 2002; 23 July 2002

Criminal law — crime not in existence when offence committed - appeal allowed
Appeal — Trial judge's findings upheld

At about 10 in the morning of 28 September 1999 two men broke into the house of a
Chinese family, the Wangs, who run a retail business. In the house at that time was
the housegirl, Finau Tulikifanga, who went to investigate the noise. She was seized
and taken to one of the rooms in the house at gunpoint. The men, armed, masked and
wearing dark clothes, told her they did not want to hurt her but were looking for the
safe they had heard the Wangs kept in the house. At about that time a van was driven
up by Jeremy Wang, the adult son of the owner of the house. The two men lay in wait
for him and seized him also. Both he and the housegirl were then bound with sticky
tape and left in a small room in the house. The two men then turned their attention to
the safe. They managed to move it towards the door when Jeremy Wang's mother,
Lan Wang, also arrived. As she came to the house the masked and armed men
confronted her. She was grabbed by the hair and pulled to the ground. When she
struggled and called for help, she was beaten on the head by one of the men with the
butt of his gun. She too was bound with tape. The two men put the safe into Jeremy
Wang's van and drove away. Mrs Wang was able to free herself and summon help.
She was then taken to the hospital for treatment to the injury to her head. The
appellant was charged, together with Sosefi Langi Moala, with housebreaking, armed
robbery and trespass, all on 28 September 1999. Moala pleaded guilty. The appellant
claimed he was not present at the robbery and had had nothing to do with it.
Following a trial before the Chief Justice, the appellant was found guilty of
housebreaking and armed robbery and not guilty of trespass. He was sentenced to two
years imprisonment on the count of housebreaking and to 10 years imprisonment on
the count of armed robbery to be served concurrently. He appealed against the
convictions and sentence.

Held:

1. In the end it was for the trial judge to determine whether the evidence of
the two witnesses identified the appellant as one of the two persons
involved in the crime. This required consideration of their credibility and
reliability, matters essentially for the trial judge. The trial judge correctly
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directed himself of the inherent danger of identification evidence. There
was no basis on which the court on appeal could interfere with the trial
judge's conclusion that these two witnesses provided evidence that
identified the appellant as one of the persons involved, and further that
corroborated the evidence of the co-accused.

2. The trial judge's conclusion that the appellant was in the house up to 8.30
am on the morning of the offence and from 2 pm that afternoon was
clearly established by the evidence. He was entitled to conclude that the
alibi evidence did not establish the appellant's movements between those
two times, and that during that period he had ample time to be involved in
the offences.

3. Whether or not to accept the evidence of the co-accused, provided it was
corroborated, was an issue of credibility that was entirely within the
province of the trial judge. To reverse such a finding would require clear
and convincing evidence that the conclusion on credibility must be wrong.
There was no such evidence in the present case.

4.  The offence of armed robbery was not in existence at the date of the
events. Therefore as the appellant had been charged with an offence
which, at the time the alleged offence was committed, was not an offence,
the finding of guilty of that charge could not stand. It was quashed. The
court substituted for the verdict of guilty of armed robbery, a verdict of
guilty of robbery. The maximum sentence for robbery was imprisonment
for a period of not more than 10 years.

5. The court sentenced the appellant to six years imprisonment for robbery.

Statutes considered:
Act of Constitution of Tonga (Amendment) Act 1990
Court of Appeal Act (Cap 9)
Criminal Offences Act (Cap 18)
Criminal Offences (Amendment) Act 1999
Interpretation Act (Cap 1)

Counsel for appellant : Mr Tu'utafaiva
Counsel for respondent : Ms Simiki

Judgment of the Court delivered by Tompkins j

[1] The appellant was charged, together with Sosefi Langi Moala, with
housebreaking, armed robbery and trespass, all on 28 September 1999. Following a
trial before the Chief Justice, he was found guilty of housebreaking and armed
robbery and not guilty of trespass. He was sentenced to 2 years imprisonment on the
count of housebreaking and to 10 years imprisonment on the count of armed robbery
to be served concurrently. He has appealed against the convictions and sentence.

[2] Moala pleaded guilty to charges for the same offences.



176

[2002] Tonga LR

80

90

100

110

The offending

[3] The Chief Justice's summarised the case for the prosecution in this
passage:

"The prosecution case is that at about 10 in the morning of
Thursday [should be Tuesday] 28 September 1999 these two
men broke into the house of a Chinese family, the Wangs,
who run a retail business. In the house at that time was the
housegirl, Finau Tulikifanga, who went to investigate the
noise. She was seized and taken to one of the rooms in the
house at gunpoint. The men, armed masked and wearing dark
clothes, told her they did not want to hurt her but were
looking for the safe they had heard the Wangs kept in the
house.

At about that time a van was driven up by Jeremy Wang, the
adult son of the owner of the house. The two men lay in wait
for him and seized him also. Both he and the housegirl were
then bound with sticky tape and left in a small room in the
house.

The two men then turned their attention to the safe. They
managed to move it towards the door when Jeremy Wang's
mother, Lan Wang, also arrived. As she came to the house the
masked and armed men confronted her. She was grabbed by
the hair and pulled to the ground. When she struggled and
called for help, she was beaten on the head by one of the men
with the butt of his gun. She too was bound with tape. The
two men put the safe into Jeremy Wang's van and drove
away. Mrs Wang was able to free herself and summon help.
She was then taken to the hospital for treatment to the injury
to her head."

[4] Apart from the involvement of the appellant, counsel for the appellant
accepted that this passage fairly described the offending. The issue at the trial was
identification. None of the three victims of the attack were able to identify their
assailants. It was the appellant's claim that he was not present at the robbery and had
had nothing to do with it.

Identification evidence

[5] The first ground of the appeal against conviction is that the Chief Justice
erred in relying on the evidence of two witnesses called for the prosecution,
Penisimani Ketu'u and Kavauhi Tu'ipuloto, who identified the accused with Moala
straight after the offence.
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[6]

passages:

(7]

The Chief Justice recorded the evidence of these two witnesses in these

"At that time, Moala was living in Tofoa and, at about 10 in
the morning on the 28" Penisimani Ketu'u who also lives in
Tofoa, was asked by Moala to get a taxi for him. He saw that
Moala was with this accused. He knew the accused because
he was a friend of Moala and often in Tofoa. He noticed the
two men were in shorts and the accused was carrying a bag.
He was cross-examined about his identification of the
accused. He agreed that at the magistrates' court he had not
identified the accused. He told this court that the accused was
normally not very neat and had short hair. At the magistrates'
court, the person was very neat and tidy and had long hair
combed back and flat with hair gel. As a result he was not
sure but, in this court, the accused again had short hair and he
was able to recognize him. The accused does not agree he had
long hair but does admit he used hair gel and combed his hair
that day to tidy up although he agrees it is something he does
not usually do so.

The driver of the taxi was also from Tofoa and gave evidence.
He recalled Peni summoning him to take two people and,
when he picked them up, recognized them as Moala and the
accused. He was asked if, in his statement to the police, he
had said that the second person was a stranger and confirmed
that was what he said because, although he was familiar with
the accused by face, he did not at that time know his name.
The passage in his statement was read to the court. In it, he
did refer to the other man as a stranger but continued that he
recalled his face very well. He was able to confirm that the
person he knew by sight in this way was the accused. This
witness could not say the date but he agreed it was around this
time. He described how both men were in shorts and the
accused was carrying a bag."

The Chief Justice considered this evidence when expressing his
conclusion on the issue of corroboration. He held:

"Corroboration is evidence from an independent source that
links the accused with the crime. There is such evidence in
the attempt by the accused with Moala to obtain a gun, the
evidence that the accused was with Moala on the morning of
the offence and of the assistance given to Moala to purchase a
ticket and to get to the airport. The first and last of these are
admitted by the accused and I have considered his
explanations carefully. The evidence of their association on
the morning of the 28" is challenged. The court must always
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be conscious of the dangers inherent in identification
evidence but, in the case of Ketu'u and the taxi driver, I am
satisfied they each already knew the accused by sight as they
said and that they were accurate in their identification of him
on the morning of 28" September. 1 am satisfied beyond
reasonable doubt that these two witnesses were truthful and
accurate and, in the case of the latter, was referring to the
same day."

[8] Counsel for the appellant submitted that these two witnesses had given
conflicting statements and evidence, so their credibility and reliability needed to be
considered carefully.

9] We have considered the detailed submissions advanced by counsel in
support of this submission. He pointed to what he submitted were inconsistencies in
the evidence of each witness, and to the evidence that Ketu'u is related to Moala. In
the end it was for the Chief Justice to determine whether the evidence of these two
witnesses identified the appellant as one of the two persons involved in the crime.
This requires consideration of their credibility and reliability, matters essentially for
the trial judge. The Chief Justice correctly directed himself of the inherent danger of
identification evidence. We do not find any basis on which this court on appeal could
interfere with the Chief Justice's conclusion that these two witnesses did provide
evidence that identifies the appellant as one of the persons involved, and further that
corroborates the evidence of the co-accused.

Alibi evidence
[10] The Chief Justice's finding on the alibi evidence was:

"Pekia lives in the house where the party was held and said
that the accused was living there from about September to
Christmas. The party was because Pekia's brothers returned
from Hawaii and the accused had met them and came to the
house with them. Pekia was uncertain of the actual date, as
was the other defence witness, Samiu Pese, but he thought his
brothers arrived on a Monday. Pekia also told how he heard
about the robbery when he arrived at work at 8.30 of the
morning the party finished. If correct, that would have meant
the party finished in the small hours of the Wednesday. I
considered this witness was truthful and was confused about
the date. I am satisfied on the evidence that the brothers did
arrive on a Monday and so the party would have been that
evening and continuing into the small hours of Tuesday. The
link in the witness's mind with the robbery satisfies me that
the day they arrived could well have been the 27 September.
The defence does not have to prove the date, it is on the
prosecution to prove it was not the date claimed and I am not
satisfied that has been done.
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Pekia told how he went to sleep at the party at about 4 am and
was woken by a neighbor (sic) to go to work at 8 am. He left
at about 8.30 and saw the accused still asleep in the room. He
returned at about 2 pm when he woke the accused and shortly
after, took him to town.

Samiu Pese was also living in the house and went to sleep
during the party earlier than the accused. He woke at 7am and
told the court it was he who woke Pekia. He also woke the
accused and asked if he wanted to go with Pekia so he could
be dropped at his home. Apparently the accused said he
would but just went back to sleep. This witness than (sic) did
some tidying up and then worked outside. He was there
playing music when Pekia arrived back at 2 pm.

I have considered the evidence of the alibi given by all three
witnesses. [ accept there was a party at the house in
Kolomotu'a and the accused was present. I also accept that he
was present in the morning when Pekia went to work and
when he returned in the afternoon. The evidence of Samiu
was not clear on the critical period that covered the time when
the offence occurred.

On the evidence as a whole, I am satisfied that the accused
was in the house up to 8.30 that morning and from 2pm that
afternoon but the accused's account that he was there between
those times will need to be considered with his evidence as a
whole. I remind myself that in this, as in all aspects of the
case, the burden lies on and remains on the prosecution to
prove the case beyond reasonable doubt. The accused does
not need to prove anything. Where there is a possibility the
accused's account may be right, it must be taken in his favour
as a fact."

[11] Counsel for the appellant submitted that the Chief Justice erred when he
was satisfied that the appellant was easily able to leave the house in Kolomotu'a to
commit the robbery and return in time to appear that he had not left and also that he
did leave and went with Moala to Tofoa.

[12] The offence occurred at about 10 am on the morning of Tuesday 28
September. The Chief Justice's findings in the passage we have set out are that the
Pekia brothers arrived in Tonga on Monday 27 September. The party was during the
night of Monday 27 September and the early hours of the following day, Tuesday.
The appellant was present in the house when the witness Pekia left at about 8.30 am
on the morning of the Tuesday and when he returned at 2 pm that afternoon.

[13] Samiu Pese said that he recalled the occasion when Pekia's brothers had
returned from Hawaii, but was unable to give the day or the month. He said that after
he had woken the appellant when Pekia went to work and the appellant had gone back
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to sleep, he tidied up the house and also cleaned up outside. He went into the house
(he did not say at what time) and the appellant was there sleeping. He then referred to
the appellant waking up when Pekia returned from work at about 2 pm.

[14] In the above passage, the Chief Justice referred to the evidence of Pekia

250 that he heard about the robbery when he arrived at work at about 8.30 am on the
morning the party finished. He considered Pekia to be truthful, but confused about the
date, an apparent reference to Pekia saying that he heard about the robbery on the
morning the party finished. If the robbery occurred at 10 am and Pekia heard about it
when he arrived at work at 8.30 am, that could only be on the morning of the day
following the robbery, ie on Wednesday 29 September. It appears to be in that respect
that the Chief Justice concluded that Pekia had confused the date.

[15] The Chief Justice's conclusion that the appellant was in the house up to
8.30 am on the morning of the offence and from 2 pm that afternoon is clearly
established by the evidence. He was entitled to conclude that the alibi evidence did

260 not establish the appellant's movements between those two times, and that during that
period he had ample time to be involved in the offences.

Corroboration

[16] In considering the evidence of the co-accused the Chief Justice correctly
applied the law in recognising that the evidence of a co-accused must be
corroborated. In the passage we have set out in paragraph [7] he found that the co-
accused's evidence was corroborated in three respects, namely his attempt to obtain a
gun, the evidence that the appellant was with the co-accused on the morning of the
offence, and the assistance given to the co-accused to purchase a ticket.

[17] It was submitted on behalf of the appellant that these findings, while they

270 may have amounted to circumstantial evidence, do not go to the heart of the case
sufficiently to render them corroboration of material particulars. We do not accept
this submission. In our view each of the findings, particularly the attempt to obtain a
gun and the identification evidence, was a material particular that corroborated the
co-accused's evidence.

The co-accused's evidence

[18] In his judgment the Chief Justice detailed the evidence of the co-accused.
He expressed his finding on this evidence as follows:

"I do believe Moala. He was undoubtedly anxious to see his
co-accused convicted. He may have many reasons to want

280 that but I am satisfied beyond reasonable doubt that, whatever
the motive, he was giving an accurate and truthful account of
both his and the accused's part in these offences."

[19] Mr Tu'utafaiva submitted that the Chief Justice erred in concluding that
the co-accused was a credible witness despite what he submitted was clear malice on
the part of the co-accused towards the appellant. There was some evidence to support
the claim of malice. The co-accused said in evidence that when he was told by the
Police that the appellant had implicated him in the crime "... he will never be my
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friend again." Later he said that he "... wanted to kill him with kindness. I wanted to
get back at him with a big smile on my face."

[20] However, the Chief Justice expressly referred to this evidence in his
judgment. So he took it into account when he reached the conclusion he did. Whether
or not to accept the evidence of the co-accused, provided it is corroborated, is an issue
of credibility that is entirely within the province of the trial judge. To reverse such a
finding would require clear and convincing evidence that the conclusion on
credibility must be wrong. There is no such evidence in the present case.

The armed robbery charge

[21] The indictment charged the appellant with armed robbery, contrary to s
154(3) of the Criminal Offences Act. That subsection was enacted by the Criminal
Offences (Amendment) Act 1999, which was passed by Parliament on 4 October
1999 and received the Royal assent on 3 November 1999. By s 3(1) of the
Interpretation Act (Cap 1), an Act to which His Majesty's assent has been given
comes into operation on the day on which the Act receives His Majesty's assent,
unless the contrary intention appears. No contrary intention appears in the
Amendment Act, so it came into operation on 3 November 1999.

[22] The events to which the charge relates occurred on 28 September 1999.
On that day, s 154(3) had not come into operation and therefore there was no offence
of armed robbery as defined in that subsection. It follows that as the appellant had
been charged with an offence which, at the time the alleged offence was committed,
was not an offence, the finding of guilty of that charge cannot stand. It is quashed.
When the court drew counsel's attention to this situation, counsel for the Crown
accepted that the guilty plea could not be upheld.

[23] Subclause 13(d) of the Constitution, as enacted by the Act of Constitution
of Tonga (Amendment) Act 1990, provides:

(d) any Act may provide that a person charged with an
offence may be convicted of another offence (not being a
more serious offence) arising out of the same circumstance.

[24] Section 18(2) of the Court of Appeal Act (Cap 9) provides:

(2) Where an appellant has been convicted of an offence and
the judge, or in the case of a trial by jury, the jury could on
the indictment have found him guilty of some other offence,
and on the findings of the judge or jury, as the case may be, it
appears to the Court of Appeal that the judge or jury must
have been satisfied of facts which proved him guilty of that
other offence, the Court may, instead of allowing or
dismissing the appeal, substitute for the verdict found by such
judge or jury a verdict of guilty of that other offence and pass
such a sentence in substitution for the sentence passed at the
trial as may be warranted in law for that other offence, not
being a sentence of great severity.
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330 [25] This section is a section within subclause 13(d) of the Constitution in that
it does provide that the person may be convicted of another offence. In accordance
with that provision, that alternative offence could not be a more serious offence.

[26] Acting under s 18(2), we substitute for the verdict of guilty of armed
robbery, a verdict of guilty of robbery. Pursuant to s 154(2) of the Criminal Offences
Act, the maximum sentence for robbery is imprisonment for a period of not more than
10 years.

Sentence

[27] In considering the appropriate sentence to be substituted for the sentence
imposed by the judge on the armed robbery conviction, we have regard to the
340 following aggravating and mitigating factors:

. The maximum sentence of 10 years

. The use of a gun which, in the course of the robbery, was
pointed at the head of one of the victims.

. The use of violence — one of the victims had three days in
hospital recovering from the injuries inflicted.

. The intention of both offenders to rob the victims of what

they thought was a very large amount of money.
However, the safe was recovered, so presumably the
victims suffered no loss, apart from significant emotional

350 harm.
. Unlike the co-accused, this accused has shown no remorse
for his actions.
. Unlike the co-accused, no reduction of sentence for a plea
of guilty applies.
. The conviction and sentence for housebreaking, for which

the appellant was sentenced to two years imprisonment,

stands. As that offence and the robbery arise out of the

same circumstances, it is appropriate that that sentence

should be concurrent with the sentence imposed for the
360 robbery.

[28] Counsel for the Crown submitted that an appropriate sentence for the
robbery was imprisonment for a term of six years. Counsel for the appellant accepted
that this was a proper sentence. We accept those submissions. For the purpose of s
18(2) of the Court of Appeal Act, we do not consider this to be a sentence of great
severity.
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The result
[a] The verdict of guilty of and the conviction for armed
robbery are quashed.
[b] A verdict of guilty of and a conviction for robbery are
370 substituted.

[c] For robbery, the appellant is sentenced to a term of
imprisonment of six years.

[d] The conviction for house breaking, and the sentence for
that offence of a term of imprisonment of two years, are
affirmed.

[e] The sentences for robbery and housebreaking are to be
served concurrently.

[29] We direct the office of the Attorney General to bring this judgment to the
attention of the co-accused and to ensure that he has adequate independent legal
380 advice as to the course he should now follow.
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Attorney-General v Fuko

Court of Appeal, Nuku'alofa

Burchett, Tompkins, Beaumont JJ
C 9/2002 and C 10/2002

16 July 2002; 23 July 2002

Elections — meaning of "remains outstanding” — instalment agreement — valid
candidates

The respondents were nominated to be candidates for representatives of the people.
They had reached agreements with judgment creditors for payment by instalments of
relevant orders of the Supreme Court. The Constitution provided that, in terms of
selecting representatives of the people, "no person may be chosen against whom an
order has been made in any Court in the Kingdom for the payment of a specific sum
of money the whole or any part of which remains outstanding or if ordered to pay by
instalments the whole or any part of such instalments remain outstanding on the day
on which such person submits his nomination paper to the Returning Officer". The
issue arose as to whether the whole or any part of an order for the payment of a
specific sum of money remained "outstanding" where an order had been made by a
Court for the payment of a sum of money and agreement had been reached for
payment of the sum by instalments, all of which that were then due for payment had
been paid at the nomination day.

Held:

1. In each appeal, the candidate had reached an agreement with the judgment
creditor for payment by instalments of the amount referred to in a relevant
order of the Supreme Court. Each candidate had fully complied, at the date
of the submission of his nomination paper to the Returning Officer, with
the terms of his instalment agreement. The court was right to hold that the
candidate was not disqualified by Clause 65 from being chosen as a
representative of the people.

2. The nature of the agreements involved, as agreements for payment by
instalments, led the appellant to argue that they were required to be
incorporated in orders of the Court. But the respondent candidates did not
need to rely on that part of Clause 65 which referred to orders "to pay by
instalments"; it was sufficient for them to say that no part of the sum
ordered to be paid was "outstanding" because, by the agreement, no part
was payable on the day of nomination.

3. The appeals were dismissed with costs.
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Cases considered:

Attorney—General v Tupouniua and 'Ilavalu (Ward CJ, unreported, 25 February
1999)

Collector of Customs v Agfa Gevaert Ltd (1996) 186 CLR 389

Commissioner of Income—tax v Kantilal Manilal (1973) 88 ITR 125

Commissioner of Wealth—tax v Benarsi Prasad Kedia (1970) 77 ITR 159

Fuko v Vaikona [1990] Tongan LR 148

King, The v Wilson; Ex parte Kisch (1934) 52 CLR 234

Namoa v Attorney—General (Burchett, Tompkins and Beaumont JJ, unreported,
6 March 2002)

R v Brown [1996] 1 AC 543

Vaikona v Fuko (No. 2) [1990] Tongan LR 68

Counsel for appellant : Mr Pouono

Respondent Fuko in person

Counsel for respondent Mataele : Mr Foliaki

Judgment

[1] In a series of cases, particularly Vaikona v Fuko (No 2) [1990] Tongan

LR 68; Fuko v Vaikona [1990] Tongan LR 148; Attorney — General v Tupouniua and
'llavalu (Ward CJ, unreported, 25 February 1999); and Namoa v Attorney—General
(Burchett, Tompkins and Beaumont JJ, unreported, 6 March 2002), the Supreme
Court and the Court of Appeal have insisted upon the observance of the clear terms of
Clause 65 of the Constitution, which, so far as is relevant, provides:

"65. Representatives of the people shall be chosen by ballot

and any person who is qualified to be an elector may be

chosen as a representative, save that no person may be

chosen against whom an order has been made in any Court in

the Kingdom for the payment of a specific sum of money the

whole or any part of which remains outstanding or if ordered

to pay by instalments the whole or any part of such

instalments remain outstanding on the day on which such

person submits his nomination paper to the Returning Officer
In the affairs of the kingdom, there can be no drawing back from obedience to the
Constitution. The representatives of the people, who are involved in the making of the
laws, must themselves comply, and be clearly seen to comply, with the fundamental
law of Tonga.

[2] The present appeals raise a short point which did not arise directly for
decision in any of the previous cases — whether the whole or any part of an order for
the payment of a specific sum of money "remains outstanding" in a case where an
order had been made by a Court for the payment of a sum of money and agreement
has been reached for payment of the sum by instalments, all of which that are then
due for payment have been paid at the nomination day. In other words, in Clause 65,
does "remains outstanding ... on the day" mean that the sum or part of it remains both
due (or, perhaps, overdue) for payment and unpaid, or does the clause apply simply
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on the basis that the sum or part of it remains unpaid on the day, even if there is no
obligation to make any payment by then?

[3] The Constitution must be obeyed, but in accordance with its true sense.
The word "outstanding", when applied to a sum of money, is not a term of legal art. It
is an ordinary word, capable of signifying, relevantly, "that remains undetermined,
unsettled or unpaid": Shorter Oxford English Dictionary, 3™ ed. (1978). When it
appears in a Constitutional provision framed to express a ground of exclusion of a
person from candidacy for election as a representative of the people, the context
strongly suggests some serious default is involved, making the candidate unworthy,

90 or at least a circumstance disqualifying anyone to whom it applies from holding the
position of a representative of the people. That a payment has not been made, which
is not due for payment, seems to fall well short of this.

[4] If the word "outstanding", in itself, had only one meaning, that being
simply "unpaid", it would still be necessary to read it in its context, which might
mould it to a qualified meaning. For words must always yield to their context, and the
sense of any document is to be found in its sentences rather than in single words: see
Collector of Customs v Agfa Gevaert Ltd (1996) 186 CLR 389 at 397, citing R v
Brown [1996] 1 AC 543 at 561, per Lord Hoffmann; The King v Wilson; Ex parte
Kisch (1934) 52 CLR 234 at 244. In the last case (ubi cit.), Dixon J said:

100 "The rules of interpretation require us to take expressions in
their context, and to construe them with proper regard to the
subject matter with which the instrument deals and the objects
it seeks to achieve, so as to arrive at the meaning attached to
them by those who use them. To ascertain this meaning the
compound expression must be taken and not its distintegrated
parts” — as his Honour had called "its component words".

More than half a century later, in the passage cited from R v Brown, Lord Hoffmann
said:

"The unit of communication by means of language is the

110 sentence and not the parts of which it is composed. The
significance of individual words is affected by other words
and the syntax of the whole."”

[5] But the word "outstanding" has often been regarded as flexible, and as
capable of either of the meanings suggested, according to the context. Black's Law
Dictionary, 4™ ed. (1968) shows that, in the United States, "outstanding" has been
interpreted as "remaining undischarged; unpaid; uncollected", or as "constituting an
effective obligation". Similarly, Burton's Legal Thesaurus (1980) shows it may mean
simply "unpaid", or it may refer to a debt that is "due" or "receivable". These
American works are consistent with the Oxford Thesaurus (1993), which suggests as
120 relevant "synonyms", on the one hand "unpaid", but on the other "unsettled", "on —
going", "unresolved", and "due", "receivable" or "payable". If, indeed, as ordinary
English, the word may carry the sense of "payable", it is relevant that, in law, as
Jowitt's Dictionary of English Law, 2™ ed. (1977), makes clear, "when used without

"m

qualification 'payable' means that the debt is payable at once, as opposed to 'owing"".
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[6] However, although "outstanding" is not a term of art, there are some
authorities that throw light on its meaning in a legal context. In M‘Cormick v
M Cormick [1994] SCLR 958, a Scottish decision, the Outer House of the Court of
Session held that a tax liability which was not immediately payable and was to be
discharged from year to year in the ordinary manner was not an "outstanding debt".
The same approach had been taken in two Indian decisions which are referred to in
Venkataramaiya's Law Lexicon, 2™ ed. (1983), vol. 3: Commissioner of Income — tax
v Kantilal Manilal (1973) 88 L.T.R. 125 at 135; and Commissioner of Wealth — tax v
Benarsi Prasad Kedia (1970) 77 L.T.R. 159 at 164 — 165. In the former case,
"outstanding" was said, "according to its ordinary connotation”, to mean "though
payable, not paid". The Court said: "When the amount of tax is payable but is not
paid, it would be outstanding. It stands unpaid though payable; in other words, it
connotes default on the part of the debtor in carrying out his obligation to make
payment of the amount due from him." In the other case, the Court said: "[I]t seems
that in order to be 'outstanding' the amount must be such which the assessee is obliged
to pay prior to the relevant valuation date and not an amount which the assessee has
the right to pay subsequent to the valuation date. An amount which according to the
instalment scheme the assessee has an option or right to pay on a date subsequent to
the relevant valuation date cannot in that context be said to be 'outstanding' on the
relevant valuation date."

[7] In our opinion, the context of Clause 65 also requires that it be
understood as referring to an order for payment that is "outstanding" in the sense that
it stands unpaid, though payable.

[8] In each of the present appeals, the candidate had reached an agreement
with the judgment creditor for payment by instalments of the amount referred to in a
relevant order of the Supreme Court. Each candidate had fully complied, at the date
of the submission of his nomination paper to the Returning Officer, with the terms of
his instalment agreement. In that situation, the Chief Justice was right to hold that the
candidate was not disqualified by Clause 65 from being chosen as a representative of
the people.

[9] The nature of the agreements involved, as agreements for payment by
instalments, led counsel for the appellant Attorney—General to argue that they were
required to be incorporated in orders of the Court. But the respondent candidates did
not need to rely on that part of Clause 65 which refers to orders "to pay by
instalments"; it was sufficient for them to say that no part of the sum ordered to be
paid was "outstanding" because, by the agreement, no part was payable on the day of
nomination.

[10] For these reasons, the Attorney — General's appeals are dismissed with
COSts.
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Hausia v Fatongiatau anors

Court of Appeal, Nuku'alofa

Burchett, Tompkins, Beaumont JJ
CA 02/2002

16, 17 July 2002; 23 July 2002

Criminal procedure — settlement without consent — new trial ordered as to
liability

The facts of this case are set out at Fatongiatau v Hausia [2001] Tonga LR 252.

The appellant sought orders first, that the orders made by the Supreme Court be set
aside; and, secondly, that the matter proceed for re-trial in the Supreme Court. The
grounds of appeal stated in the notice of appeal were the "admission" of liability, any
negotiations and the entry of judgment, all occurred without the appellant's
knowledge or consent; the appellant denied that he committed the assault complained
of; and before the case was heard, the appellant and the alleged victim had "agreed
that the matter would be discontinued". It was submitted on behalf of the appellant
that, in the absence of evidence of his consent to any settlement, and because he was
not given an opportunity to be heard before the trial judge, the orders made on 9
August 2001 should be set aside, and a fresh trial ordered.

Held:

1. The court made orders (with no objection from the parties) that, as against
the appellant, the judgment be set aside; that there be a new trial of the
matter, limited to the issue of the appellant's liability (ie, the appellant, and
the Crown parties accepted that, if the appellant's liability was established
on the new trial, the findings of the trial judge on the amount of damages
would stand); and that the costs of the new trial should abide the discretion
of that trial judge in the ordinary way. The court, in the extraordinary
circumstances of the case, acceded to the parties' joint invitation to allow
the appeal on this basis. They were the appropriate orders to be made in
the interests of justice in order to correct the procedural error, which
occurred without the knowledge of the Supreme Court.

2. The second and third respondents were to pay the appellant's, and the first
respondent's, costs of the appeal.

Case considered:
Fatongiatau v Hausia [2001] Tonga LR 252
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Counsel for appellant : MrNiu

Counsel for first respondent :  Mr Fifita

Counsel for second and third respondents on 16 July 2002 : Mrs Folaumoetu'i
Counsel for second and third respondents on 17 July 2002 : Mr Pouono

Judgment

INTRODUCTION

[1] By his notice of appeal, the appellant, Lolesio Hausia, appeals from
orders made by the Supreme Court (Ward CJ) on 9 August 2001 ([2001] Tonga LR
252), relevantly in these terms:-

"Having heard counsel
1t is ordered that:-

The plaintiff’ Sione Fatongiatau (that is to say, the first
respondent on the appeal) is awarded damages of

33,000 for assault.
34,000 exemplary damages, i.e. $7,000 in all and costs

[2] By his notice of appeal, Mr. Hausia cites the following extract from the Court's
reasons for judgment dated 9 August 2001:-

"This is a claim for damages for assault for which the
defendants being Mr. Hausia, the Minister for Police (the
second respondent on the appeal) and the Kingdom of Tonga
(being the third respondent on the appeal) have admitted
liability. However, the parties have failed to come to an
acceptable settlement and so the court has now to determine
the appropriate quantum of damages ... (which his Honour
then proceeded to fix in the amounts specified above in the
order dated 9 August 2001). [Emphasis added.]

[3] By this appeal, Mr. Hausia now seeks orders, first, that the orders made by the
Supreme Court be set aside; and, secondly, that the matter proceed for re-trial in the
Supreme Court. The grounds of appeal stated in the notice of appeal are, in essence:

1. The "admission" of liability, any negotiations and the
entry of judgment, all occurred without Mr. Hausia's
knowledge or consent. Moreover, Mr. Hausia denies that
he committed the assault complained of.

2.  Before the case was heard, Mr. Fatongiatau and Mr.
Hausia had "agreed that the matter would be
discontinued".

[4] The appeal has some extraordinary procedural aspects, which are best explained
in the parties' own language, as follows.
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MR. HAUSIA'S ARGUMENT IN SUPPORT OF HIS APPEAL

[5] The skeleton argument of Mr. Niu, counsel for Mr. Hausia on the appeal, first
recites a chronology of events to the following effect:

. 25 March 1999: Alleged assault by Mr. Hausia on Mr.
Fatongiatau.

. 3 March 2000: Mr. Fatongiatau files writ and statement of

80 claim against the Minister of Police and the Kingdom of

Tonga (only).

. 10 April 2000: The Minister and the Kingdom of Tonga
file statement of defence, denying assault of Mr.
Fatongiatau by Mr. Hausia.

. 13 June 2000: Chambers direction (by Ward CJ) that Mr.
Fatongiatau join Mr. Hausia as first defendant.

. 19 June 2000: Mr. Fatongiatau files amended statement of
claim, joining Mr. Hausia, but otherwise pleading as
before.

90 . 20 October 2000: Chambers direction that the defendants

file amended defence.

. 23 October 2000: Amended defence filed by the Crown
on behalf of all defendants, in terms almost identical with
earlier defence. [Emphasis added.]

. 31 October 2000: Mr. Fatongiatau's counsel, Mr. Fifita,
files certificate of readiness, stating that the case "is ready
to proceed to trial"; and further stating that —

"... instructions from (Mr. Fatongiatau) who is or has been
100 in ... Police custody, (are) that the defendants threatened
him to withdraw this case. The senior police officers
instead of taking action against (Mr. Hausia), pressed (Mr.
Fatongiatau) not to seek his rights in this court. I
personally informed my learned friend for the defendants
in Court today but he ignores it. In the circumstances I
pray that this case be heard at the earliest convenience of

the Court."
. 17 November 2000: Trial fixed to commence on 28 May
2001.
110 . February 2001: Settlement negotiations take place

between Mr. Fifita and Mr. Tapueluelu (of Crown Law
Department) who sign (undated) "Terms of settlement":
Subject to Cabinet approval, a figure of $3,000, inclusive
of costs, is agreed.
. 21 March 2001: Mr. Fatongiatau writes to the Registrar,
stating (as in the translation) that he had been "seized by
Police Officer Lolesio Hausia in regard to housebreaking
and theft .... I was so angry with this officer ..." and made
a claim in 1999 through his lawyer, Teisina Fifita.
120 Afterwards, in 1999, he "contacted (Mr.) Fifita again in
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1999 to withdraw the case and also to strike it out as I
have made up with (Mr.) Hausia and I don't want to
pursue the case further." The letter went on to state that
Mr. Fatongiatau had been "surprised this week when I
heard that the case is still on ... I know that it is a claim
(on) (Mr) Hausia and (the) Kingdom of Tonga but I did
contact (Mr) Fifita in 1999 to str(i)..ke out the claim". The
letter requested the Registrar to strike out the case.

23 March 2001: Mr. Fifita, counsel for Mr. Fatongiatau,
files a notice of discontinuance in these terms: "The
Counsel for the plaintiff humbly advise(s) the Court that
this case be withdrawn pursuant to agreement with the
Counsel for the defendants in February 2001 that the
defendants pay $3,000 to my office, subject to Cabinet
approval, as full and final settlement." The notice went
on: "The Cabinet has approved such payment on or about
21/3/01."

26 March 2001: A letter is written to the Registrar,
Supreme Court (with copies to Mr. Fifita and Mr.
Fatongiatau) by Semisi Velelevu Tapueluelu on behalf of
the Solicitor-General, referring to Mr. Fatongiatau's letter
dated 21 March 2002, stating —

"With regard to a letter from the Plaintiff (in person) — re the
above case, where he states that he has instructed his lawyer,
Mpr. Fifita, to discontinue with this suit — as early as 1999. In
contrast to these revelations — Mr. Fifita has continued with
proceedings and has communicated to counsel of his client's
intentions to not only prosecute, but as has now transpired —
to come to an out-of-court settlement.

The aforementioned letter could change things somewhat, as
the possible permutations it points to are as follows: a) Mr.
Fifita has acted without authority or instruction from his
client; or b) that Fatongiatau has been put under duress to
change his mind and write the letter. You may note that
Fatongiatau is currently at his Majesty's pleasure — at the
Police Training School.

The first permutation concerning Mr. Fifita would, it is
submitted, undermine the purported settlement as it stands
and there are ample grounds to cancel it so that the
Government does not lose money needlessly.

We would ask that this matter be called for Chambers as soon
as possible for clarification of the Plaintiff's position."”

29 March 2001: Mr. Fifita writes to the Registrar (with a
copy to counsel for the defendants) referring to the
Solicitor General's letter, stating —
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"I accepted to prosecute this case in 2000 after making inter

alia, agreement that I would borrow money to run the case

with. The filing and services of documents were all in 2000.

The first defendant was personally served with the Writ and
170 Statement of Claim on 23.07.2000.

I have documents signed by the plaintiff in October 2000. I
was instructed at all times by my client. Even to the time of
accepting the settlement agreement with the defendants on
early February 2001.

On 06.03.01 I informed my client of the said settlement and it
was only awaiting Cabinet approval. This was in the presence
of Deputy Commander Faletau Taniela.

On 21.03.01 the Cabinet approved the payment of the said
agreement. On 22.03.01 I was contacted by a person from

180 Police Training School saying that my client wanted some
money ... for the weekend at Fire Station.

On 23.03.01 my client called me and asked for the money
from the case. After being informed that I haven't got it, he
instructed me to take appropriate steps to get the money. |
then contacted Mr. Tapueluelu. My Caller ID identified that
number my client called from was 23-424 at 09:56 hrs. The
number is not listed in the phone directory but when I
checked, it was the Police Training School.

1 now detached my Caller 1.D. for any future reference and
190 pray that if there be a chamber for this case then be it as soon
as possible.”

. 3 April 2001: Mr. Fatongiatau replies to Mr. Tapueluelu's
letter dated 26 March (with copies to the Registrar and Mr.
Fifita), confirming his wish to discontinue his claim.

. 12 April 2001: Chambers hearing at which Mr. Fifita
appeared for Mr. Fatongiatau and Mr. Tapueluelu for the
defendants. Ward CJ shown above correspondence,
expresses concern and directs that parties, including Mr.
Fifita, be interviewed by Mr. Lea'aevai Fua (Ministry of

200 Justice). Fixture on 28-29 May vacated.

. 20 — 22 April 2001: Mr. Fua interviews Mr. Fatongiatau,
Mr. Fifita and Mana Kaufusi (the witness to Mr.
Fatongiatau's signature on letters withdrawing claim.)

. 1 May 2001: Chambers Hearing; Mr. Fifita for Mr.
Fatongiatau, Mrs Simiki now for the defendants. Mrs
Simiki informs Ward CJ that there had been an offer to
settle of $6,000 (by Mr. Fatongiatau) and that she needed
to take further instructions.
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2 May 2001: Chambers Hearing, appearances as before
Mrs Simiki informs Ward CJ that liability is admitted and
there will be a trial on quantum only. This trial is then
fixed for 3 August 2001.

3 August 2001: Hearing in open Court on quantum.
Judgment reserved.

9 August 2001: Ward CJ awards Mr. Fatongiatau $7,000,
and costs.

28 September 2001: Mr. Hausia applies for leave to
appeal out of time, supported by his affidavit sworn 28
September 2001 stating, inter alia, that he was not
informed about the date (9 August 2001) when the
judgment was given, and that "(i)t was not until some time
after the judgment when I found out in (local) newspapers
that ... the action had already been decided ... against me
25 October 2001: Ward CJ grants leave to appeal out of
time.

[6] In the light of these events, it is then submitted on behalf of Mr. Hausia that, in the
absence of evidence of his consent to any settlement, and because he was not given an
opportunity to be heard before Ward CJ, the orders made on 9 August 2001 should be
set aside, and a fresh trial ordered.

MR. TAPUELUELU'S AFFIDAVIT

[7] After Mr. Niu had filed his chronology, an affidavit was sworn by Mr.
Tapueluelu and filed on 15 July 2002, stating:

”]4

1 was the original counsel for the Defendants when the
Statement of Claim was filed and served by the Plaintiff
through his counsel on 6" March 2000. The Claim alleged
that the Plaintiff had been assaulted by the First
Defendant whilst he was in custody at the Central Police
Station.

At the time, I was Crown Counsel, working for the Crown
Law Department.

After filing statements of Defence in April and October
2000, I received a copy of a medical report about the
Plaintiff from his counsel, which was written on the day
after the alleged assault, by Dr Maletino Mafi.

The report highlighted injuries to the face and body,
which the doctor opined was caused by an assault. |
subsequently interviewed Dr Mafi at his residence at the
end of October 2000 and he re-confirmed his opinion
about the Plaintiff's injuries.

At around the same time, I also re-interviewed the First
Defendant and another officer, 'Inoke Folau, who was
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also present at the time the Plaintiff alleged that he was
assaulted.

6.  Both the First Defendant and Folau denied causing the
injuries when I confronted them with the medical report.
This was consistent with what they had told me when I
had first interviewed them. However, as I questioned them
further, both admitted that an assault may have taken

260 place, but denied any participation and instead alleged
that the other had committed the assault in the other's
absence.

7. After these interviews, I formed the opinion that the
Plaintiff had been assaulted and that the assault had taken
place at the Station at the time alleged by the Plaintiff. In
any case, it was my opinion that given the evidence, a
successful Defence could not be undertaken.

8. As a result of this, I began corresponding with counsel for
the Plaintiff with regard to the settlement of the Claim. A

270 figure of $3000.00 was agreed to as full and final
settlement. The terms of settlement document were drawn
up and signed by both counsel and filed with the Supreme
Court on I’ March 2001,

9. A Cabinet paper setting out the settlement proposal was
submitted to Cabinet in mid-March 2001. Cabinet
approval for the settlement was given on 21* March 2001.

10.  On 23" March 2001, I received a letter dated 21° March
2001 from the Plaintiff, who was in custody at the Police
Training School at the time, informing me that he had

280 instructed his counsel not to proceed with the claim. The
letter was signed by the Plaintiff and witnessed by a law
practitioner, Mana Kaufusi.

11.  As a result, I contacted the Prime Minister's Office on the
same day and halted the paying out of any moneys
pursuant to the settlement, until such time as the contents
of the Plaintiff's aforesaid letter could be verified. A
savingram to Paula Ma'u of the Prime Minister's Olffice
on 27" March 2001, formally requested that the
settlement not proceed for the time being.

290 12. A chambers hearing was called before Ward CJ on 12"
April 2001, where the Plaintiff was present. He said that
he had not signed the letter (dated 21/02/01) voluntarily
and that he was coerced to sign by the First Defendant.
He also informed the Court that he had instructed his
counsel to proceed with his claim from the outset, right up
to the date of the Cabinet decision.

13.  The Chief Justice directed that an investigation be carried
out — and that Lea'aevai Fua from the Ministry of Justice
should carry it out.



Hausia v Fatongiatau anors (CA)

195

300

310

320

330

340

14.

1 ceased being employed by the Crown Law Department
and the Tongan Civil Service on 25™ April 2001."

ARGUMENT FOR THE MINISTER AND THE KINGDOM

[8] By Ms Simiki's written skeleton argument dated 15 July 2002, the
following is submitted on behalf of the Minister of Police and the Kingdom:

”]4

The Second and Third Respondent did discuss with the
Appellant the facts of this matter and it was based on
information given to Mr Tapueluelu at the time that a
Statement of Defence was made.

After the filing of the Statement of Defence, medical
evidence was received regarding the injuries received by
the First Respondent.

Mr Tapueluelu re-interviewed the Appellant and another
officer who was alleged to be present at time. At the time
counsel for the Second and Third Respondent formed the
opinion that this matter should be settled because a
successful Defence could not be undertaken.

At all times the Statement of Claim alleged that it was
only the Appellant that caused injuries to the First
Respondent.

The interviews conducted by Mr Tapueluelu with the
Appellant and others gave Crown counsel sufficient
grounds to form the opinion that there will not be a
successful defence and that a settlement agreement
between the parties he represented and the First
Respondent should be made. The appellant at no point or
time prior to this appeal indicated to the Court or to
Crown counsel that he wanted to be privately represented.
After Mr Tapueluelu left the country, Ms Simiki took up
the case with the understanding that there was a
settlement in place.

The settlement amount was raised by the First Respondent
and his counsel. Crown counsel got further instructions
from her superiors and it was conveyed to the Court that
the Crown will go to Court on quantum, due to the fact
that we did not agree to the raise in the settlement
amount. Liability was admitted by the Crown in this trial
based on the information ascertained from the previous
Crown Counsel who had handled the case.

At the quantum trial hearing which was on the 3 August,
2001, the First Respondent gave evidence to the Court
that it was the Appellant that did cause the injuries to him.
The Appellant did not mention any other police officer's
name. The Court accepted this evidence.

The right of the appellant to be heard at the quantum
hearing was not denied because this trial was an event at
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the end of a chain of events, in which there had already
been discussions between Mr Tapueluelu and the
appellant, and there being a medical report verifying the
First Respondent's claim. An opinion was formed and
carried out by the then Crown counsel that a settlement
should be made because a successful defence could not be
undertaken.

10. Crown counsel does not have a duty to advise the
appellant that he can get private representation.

11.  Costs of this proceeding should not be borne by the Third
Respondent because it was carrying out its duty to the
best of its ability and through the understanding that a
successful defence could not be undertaken based on the
information received by him. The quantum trial was a
follow up of those instructions and the opinion formed by
Crown counsel that the raised settlement amount is too
high."

ARGUMENT FOR MR. FATONGIATAU

9] Mr Fifita, as counsel for Mr. Fatongiatau, has filed a written skeleton,
also dated 15 July 2002, as follows:

"1. In the lower court he acted on bona fide belief that the
appellant admitted liability to the said assault.

2. From the facts subsequent to the judgment appealed, it is
clear that the appellant actively participated in the work
pertaining to the letters said to be signed by the plaintiff
which stated that the plaintiff had instructed his counsel
back in 1999 to withdraw the said case.

3. There was no time prior to 28.09.2001 the appellant ever
indicated that he didn't assault the I* respondent.

4. The I" respondent did not agree to withdraw the said
case..."

CONCLUSIONS ON THE APPEAL

[10] Upon the appeal being called on for hearing, the Court raised with the
representatives of the parties whether, given the history of the matter, there was any
prospect that, in some areas at least, a measure of common ground could be agreed
between them. The parties then sought, and were granted, an adjournment in order
that they might explore this.

[11] Upon the resumption of the hearing, the Court was informed that, with
the exception of the question of the costs of the appeal, the parties had no objection to
the Court now making orders to the following effect: First, that, as against the
appellant, the judgment be set aside; secondly, that there be a new trial of the matter,
limited to the issue of the appellant's liability (that is, the appellant, and the Crown
parties now accept that, if the appellant's liability is established on the new trial, the
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findings of Ward CJ on the amount of damages will stand); and thirdly, that the costs
of the new trial should abide the discretion of that trial judge in the ordinary way.

[12] We will, in the extraordinary circumstances of this case, accede to the
parties' joint invitation to allow the appeal on this basis. In our opinion, these are the
appropriate orders to be made in the interests of justice in order to correct the
procedural error, which occurred without the knowledge of the Supreme Court.

[13] As to the costs of the appeal, the appellant now seeks costs from the
respondents. Mr. Fifita, on behalf of Mr. Fatongiatau, opposes the making of such an
order. Mr. Pouono, who now appears for the Crown, quite properly in our view, given
the status of the Crown as a model litigant, submits to such order for costs as the
Court thinks appropriate to make.

[14] In our opinion, the costs of the appeal should follow the event, with the
consequence that the appellant, who has succeeded on the appeal, should have his
costs. However, we also agree with Mr. Fifita that Mr. Fatongiatau, as an innocent
party in the extraordinary features of the litigious process, should not bear any part of
those costs. In our view, they should be wholly borne by the Crown parties given
their role in that process.

ORDERS
Accordingly, we make the following orders:

1. The appeal is allowed.

2. As against the appellant, the Judgment of the Supreme
Court dated 9 August 2001 is set aside.

3. A new trial is ordered, limited to the issue of the
appellant's liability. Costs of such trial to be costs in that
cause.

4. The second and third respondents are to pay the
appellant's, and the first respondent's, costs of the appeal.
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Tauniuvalu v Kaufusi

Court of Appeal, Nuku'alofa

Burchett, Tompkins, Beaumont JJ
9/2001

17 July 2002; 23 July 2002

Practice and procedure — new ground of appeal not pleaded below — not
permitted
Land law — claim of abandoned land — no step to terminate lease

The facts of this case are set out in Tauniuviau v Kaufusi [2001] Tonga LR 155.

The appellant claimed that the lease was illegal on a ground that was not pleaded in
the Land Court.

Held:

1. A new ground cannot be permitted to be maintained for the first time on
appeal, particularly as a question of illegality of the lease would plainly
affect the rights of the lessor, the King, who was not joined as a party.
Regardless, no basis appeared for holding the lease to be affected by
illegality.

2. Then the appellant asserted that the Land Court should have found the
Respondent had abandoned the land, or that she had defaulted in respect of
the rent. However, no step was taken to terminate the lease on either
ground.

3. The appeal was dismissed.

Case considered:
Kaufusi v Kaufusi [1998] Tonga LR 173 (CA)

Counsel for appellant :  Mr Hola
Counsel for respondent : Mr Kaufusi
Judgment

This is an appeal from a judgment of the Land Court in a proceeding brought by
the Respondent to restrain the Appellant from entering land the subject of a lease to
her, and building a house on it. The Land Court declared the lease to the Respondent
valid and made an order restraining the Appellant from entering the land, unless for
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the purpose (to put it in summary form) of removing the building materials he had
placed there.

In 1992, the Respondent was granted a lease of a town allotment at Haveluloto.
She intended to allow her son to use it as the site for his house, but he was then still a
child, so the land remained without a building for a number of years. However, the
Deed of Lease made 10 September 1992 between the King as Lessor and the
Respondent as Lessee, for a term of 20 years at a rent of T$50 per annum, was duly
registered in the Office of the Minister of Lands on 10 September 1992. There was
some evidence, which does not appear to have convinced his Honour, suggesting that
in some years the Respondent may have been in arrears in making payments of rent
under her lease, but if so, at other times she had paid in advance. At any rate, the
various steps available to the Lessor, under the terms of the lease, in a case of failure
to pay the rent were never taken, and any arrears of rent were paid and accepted.
According to the Respondent's evidence, which the Court generally accepted, she
"looked after" the land, and the Court expressly found that "at no time" did she
abandon it. Abandonment, neglect or failure to use the land are grounds upon which,
under the terms of the lease, "Cabinet may at its discretion terminate this lease".
There has been no such termination.

What set in train events that have led to this proceeding was the surrender by the
landholder, Tevita Uluilakepa, of land including the land leased to the Respondent,
which occurred in 1994. Following proceedings that ended in this Court (Kaufitsi v
Kaufusi [1998] Tonga LR 173 (CA)), the present landholder was recognized as
entitled. This, of course, could not affect the validity of the lease already entered into
between the King and the Respondent; but it did mean that there was a new
landholder interested in the land, who may not have been fully aware of the
arrangements under which the Respondent came to be the lessee of the town
allotment. At all events, he purported to grant rights to the Appellant in respect of the
land.

When the Appellant thus appeared on the scene, the Respondent took steps to
warn him, but unfortunately she was ignored. Building operations were begun, and
the Respondent brought her action to restrain them.

The Appellant now seeks to say that the lease was illegal on a ground which
was not pleaded below. Such a ground cannot be permitted to be maintained for the
first time on appeal, particularly as a question of illegality of the lease would plainly
affect the rights of the Lessor, the King, who was not joined as a party. It should be
added that, in any case, no basis appears for holding the lease to be affected by
illegality.

Then the Appellant asserted that the Land Court should have found the
Respondent had abandoned the land, or that she had defaulted in respect of the rent.
But, as we have pointed out, no step was taken to terminate the lease on either
ground. Since the lease stands, the appeal must fail.

The order of the Court is that the appeal be dismissed with costs.
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Land law — order for accounts — appeal that land court lacked jurisdiction -
dismissed

The facts are stated at Fonohema v Piukala [2001] Tonga LR 286.

The appellant appealed on the ground that the Land Court lacked jurisdiction in the
case. Alternatively that the verbal agreement sued upon was void by virtue of s 6 of
the Land Act; or unlawful by virtue of ss 12 and 13 of that Act. Further that the Land
Court ought not to have ordered that the appellant's wife sign the surrender letter, or
allowed damages in favour of the respondent in the amount of $19,000.

Held:

1. The Land Court had an inherent or implied incidental power to make such
ancillary or auxiliary orders as were just and equitable, in order to do
justice between the parties. Accordingly, an order for an account made
ancillary to an order for specific performance was within the Land Court's
jurisdiction, a conclusion consistent with the settled common law rule
preventing unnecessary circuity and multiplicity of suits.

2. The appeal failed in substance. The court varied the orders made in some
procedural respects. Appropriate declaratory orders were made clarifying
the obligations of the appellant to use his best endeavours to obtain the
requisite consents with a view to satisfaction of the contractual conditions.

3. The appeal was dismissed with costs.
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Judgment

INTRODUCTION

[1] This is an appeal from a judgment of the Land Court (Ford J) ordering
specific performance of an agreement to surrender a lease. In order to understand the
issues that arise on the appeal, essentially questions of law (including a jurisdictional
question), it will be necessary to explain first the nature of the cases sought to be
made by the parties respectively in the Land Court, as follows:

THE PLAINTIFF'S (RESPONDENT'S) CASE IN THE LAND COURT

[2] By his statement of claim, the plaintiff (the respondent on the appeal)
pleaded, relevantly, this case against the defendant (the appellant):

The appellant is a law practitioner and is the holder of a
town allotment called 'Iteni' situated at Ha'ateiho,
Tongatapu ("the allotment").
On 1/8/2000, the appellant advertised in the 'Taimi 'o
Tonga' newspaper which is circulated weekly throughout
the Kingdom and overseas the following notice (in the
Tongan language):

"NOTICE

TOWN ALLOTMENT TO RENT, LEASE OR OWN ABSOLUTELY

I have an 'api which is situated at Ha'ateiho, its size is 1r 24p

[for] a

person who wants to rent, lease or own absolutely.

Situated on it is a brick house with 4 bedrooms plus master
room (private facilities) fully furnished with double beds in
each room & etc, large lounge / sitting room fully furnished
and also a conference table with 8 chairs and etc. kitchen
with stove, fridge & etc, 3 toilets / bathrooms, a 3000 gallon
cement water tank. You are welcome to inspect.

Make contact as soon as possible to telephone 29-098".

(par.3)

The respondent contacted the appellant about the
Ha'ateiho 'api and inspected the house and its contents in
accordance with that advertisement, as he had by then
decided to move back (from the United States) with his
wife and children and live in Tonga. That 'api is the
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allotment. After negotiating, the respondent and the
appellant agreed in September 2000 as follows:

(a) that the respondent would pay $20,000 as deposit, and
upon such payment, the appellant would hand over to
him a letter of surrender signed by him and his heir,
Kelepi Nuku Piukala, by which the appellant would
surrender the allotment in order that the respondent
would apply to hold it as his town allotment.

80 (b) that in addition to handing over the letter of surrender the
appellant would also hand over possession of the
allotment and the brick house with all the furniture and
contents as they had been inspected and agreed, together
with the appellant's motor car registered no. C7697.

(c) that the respondent would pay the balance of the
purchase price of the house, its contents and the car, that
is $36,000, over 10 years, without interest, at $300 per
month;

(d) that the appellant would pay and clear all debts for

90 electricity, telephone and water used by him on the
allotment prior to the date of possession. (par.4)

. The appellant prepared and gave a written agreement to
the respondent which the appellant assured the
respondent, was confirmation of what they had agreed, as
outlined in par. 4 (above). In fact, it was not in accordance
with their agreement, but the respondent signed it, upon
the assurance of the appellant that it was. It was dated 12
September 2000. It did not make any mention of any
furniture, the car or even the house, nor of the debts for

100 the electricity, telephone or water. The respondent did not
know that, because the appellant kept all copies of the
agreement, and told the respondent that he could get his
copy and the letter of surrender from the ANZ Bank when
the respondent deposited the $20,000 into the appellant's
bank account.

. In pursuance of the verbal agreement, the respondent paid
$17,000 into the bank account on 14 September 2000 and
$3,000 on 20 November 2000.

. On or about 22 November 2000, the appellant asked the

110 respondent to let him have some of the furniture (to give
as presents to his daughter who was getting married), and
that he would reduce the purchase price of the house to
allow for the furniture to be taken. He also asked that he
stay on in the house until the wedding. The respondent
disagreed, unless the reduction was in writing and the
value agreed to by him. The appellant told him he would
give him the price reduction in writing.

. On or about 29 November 2000, without having given the
price reduction in writing and without the knowledge or
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consent of the respondent, the appellant removed most of
the furniture and contents of the house.

On 30 November 2000, the appellant informed the
respondent that he could have possession of the allotment
and house, and the respondent and his family took
possession of them on 1 December 2000. Upon
discovering the absence of most of the furniture, the
respondent asked the appellant for them and for
possession of the car. The appellant told him that he
would give them the price reduction for the furniture in
writing, but that the motor car was not part of the sale or
transaction, and that he was not giving it to him. The
appellant has not given any price reduction in writing, or
verbally, to the respondent for the furniture, and he has
kept the car. The furniture and contents which the
appellant took (as valued by the respondent and then
specified) had total value of $23,000.00.

The respondent further discovered that the appellant had a
debt of $533.00 for electricity and of $396.00 for
telephone service used by him on the allotment, which the
respondent has had to pay to avoid disconnection. The
appellant was informed of this and promised to reimburse
the respondent, but has not done so.

The respondent has also asked the appellant for the letter
of surrender of the allotment as agreed in the agreement,
but he has refused to give it until the respondent has paid
him the balance of $36,000, either right away, or at $300
per month for the next 10 years.

The respondent obtained a copy of the agreement from the
bank and was shocked to find what is written in it, the
appellant having misrepresented the terms contained in
the written agreement.

On 7 April 2001, the appellant, with several private
security men, went to the allotment and began to remove
the respondent's furniture from the house. The respondent
was overseas at the time, and his wife was physically
pushed aside and shouted at by the appellant to get out of
his house. She and her children tried to stop the appellant
but he pushed and shoved them aside.

The appellant brought, maliciously, criminal prosecutions
in the Magistrates' Court against the respondent's wife for
alleged assault in connection with the attempted eviction.
This caused further distress and anxiety for the
respondent, his wife and children.

On 9 May 2001, the appellant caused further distress and
anxiety and great inconvenience to the respondent, his
wife and children, by disconnecting the supply of
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electricity and telephone service to the house on the
allotment.

[3] The respondent then sought this relief against the appellant:-

170 "1.  An order that the appellant give to the respondent a letter
of surrender, which shall be signed by the appellant, his
wife and his eldest legitimate son, agreeing that the
allotment with deed of grant book 140 folio 30 be
surrendered in favour of the respondent;

2. An order that, in the event that the respondent is registered
as holder of the allotment, the respondent pay to the
appellant a balance remaining, after deduction of the
damages and costs to be awarded herein, of the sum of
$36,000, at the rate of $300 per month, without interest.

180 3. An order that, in the event that the appellant's wife or his
eldest legitimate son, or Cabinet, does not sign or consent
to the surrender, the appellant shall forthwith refund to the
respondent the sum of $20,000, and, further, pay damages
to the respondent in the sum of $2,500.00, with interest on
both sums from the date of this order until payment of the
same at 10% per annum;

4. An order that until the sums in 3, above, and the costs of
the proceeding are paid, the respondent and his wife and
children are entitled to remain in occupation of the

190 allotment ..."
THE DEFENDANT'S (APPELLANT'S) DEFENCE IN THE LAND
COURT
[4] The appellant answered the statement of claim relevantly as follows:

. "3. Paragraph 3 of the Claim is not (sic). The house is a 4
bedroom house and one of them is the master bedroom.
Furthermore, the (appellant) says that the house was
advertised as 'fully furnished' for interested people to
inspect but the furniture to be included in the transaction
depended on the price a person is willing to pay."
200 . Paragraph 4 of the Claim was "admitted", save that -

(a) The appellant had no knowledge of the decision by the
(respondent) to move back with his wife and children
and live in Tonga.

(b) The agreement reached between the appellant and the
respondent was put into writing, read by them and signed
by the parties on 12 September 2000 after agreeing that it
was a written confirmation of their agreement.

(¢) "(i) The (respondent) was advised that the value of the
allotment, house and all furniture and contents of the

210 house is $100,000.00. But because the (respondent)
advised the appellant that he (the respondent) only has
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(ii)

(iii)

(iv)

)

vi)

$20,000.00 and could not afford $100,000.00 it was
agreed that the (respondent) takes the allotment and
house for $50,000.00 without the furniture and contents.
The $6,000.00 in the 356,000.00 being the price set out
in the agreement was to be paid by the (respondent)
because the (appellant) agreed to allow the (respondent)
and his family to occupy the house and allotment whilst
paying off the 330,000.00 at the rate of $300.00 per
month for 10 years.

The furniture and part of the contents left by the
(appellant) in the house to be used by the (respondent)
were only because of love and sympathy by the
(appellant) towards the (respondent) and his family in
their wish to occupy the house.

The car registration no.C7697 was never part of the
agreement between the (respondent) and the (appellant).
However, it was indicated by the (appellant) to the
(respondent) that there may be times when the
(appellant) is out of the country and the car may be left
with the (respondent) until the (appellant) returns to
Tonga.

In January 2001 the (respondent) asked the (appellant)
about the said car and the (appellant) wrote a letter
dated 12 January 2001 to the (respondent) confirming
his oral advice to the (respondent) that the car is not part
of their agreement.

The matters of the electricity, telephone and water bills
were understood by the (respondent) and the (appellant)
(to be) that once they are received by the (respondent) he
would give them to the (appellant) for payment, because
the bills for the month of November 2000 were not
received yet by the (appellant) when he moved from the
house on 30 November 2000. These matters were not
considered by the Parties to be of real concern because
their main concern were the allotment and the house."

In answer to para. 5 of the claim, the appellant pleaded:

"(a) The (appellant) prepared the draft of the Agreement on

®)

his own computer.

The (appellant) then discussed it with the (respondent)
who read the agreement on the computer screen in the
presence of the (appellant). The (respondent) agreed
with the contents of the agreement before it was printed
out for both the (respondent) and the (appellant) to have
another look at it. On agreeing with its contents the
(respondent) signed it in the presence of the (appellant)
and Siosi Piukala, who witnessed their signatures.
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(d) The (appellant) was at no time under the impression that
the (respondent) did not understand the written
agreement before he signed his name to it.

(f)  One copy of the Agreement together with the letter of
surrender of the allotment was deposited into the safe
custody of the ANZ Bank, because the (appellant) did not
want the (respondent), who understood it as well, to
lodge the letter of surrender with the Minister of Lands
and have the surrender approved by Cabinet thereby
leaving the (appellant) with no control over the allotment
in case the (respondent), as is happening now, fails to
comply with their written agreement.

[5] The appellant next denied, in detail, and in all essential respects, the other
allegations in the Statement of Claim.

[6] Further, or alternatively, the appellant then pleaded these two special
defences:

1. That the agreement entered into by the respondent and
appellant, either written or oral, is null and void by virtue
of S.6 Land Act and therefore unenforceable.

2. That the agreement entered into by the parties, either
written or oral, is contrary to S.13 Land Act and therefore
unenforceable.

[7] [By S.6, it is relevantly provided that every verbal or documentary
disposition by the holder of an allotment, which "purports to effect ... an out-and-out
sale ... is null and void."]

[8] [By S.13 it is relevantly provided that any landholder who enters into any
agreement for benefit or profit relating to the use or occupation of his holding, other
than in the prescribed manner, or as approved in writing by the Minister, shall be
liable to conviction etc.]

THE PRIMARY JUDGE'S FINDINGS AND REASONS

[9] At the trial, the 12 September 2000 written agreement was admitted into
evidence. Ford J noted that it required the appellant to provide the respondent with a
letter of surrender signed by his next heir; and that it further provided that the
respondent pay the deposit of $20,000, and the balance of $36,000 at the rate of $300
per month over 10 years. His Honour thus found that the 12 September agreement
accorded with sub-pars (a) and (c) in par 4 of the Statement of Claim, but made no
reference to sub-par (b), being the house and its contents and the car, nor to sub-par
(d), being the amounts outstanding for property services.

[10] Accordingly, the primary Judge turned to the question whether the 12
September agreement evidenced the whole of the parties' contractual intentions. His
Honour then found that the parties had, in fact, made an oral contract in the terms
pleaded in par 4 of the Statement of Claim. In so finding, the primary Judge
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expressed a favourable view of the evidence of the respondent and all of his
witnesses, but had a different view of the appellant's evidence.

[11] The Judge went on to find that, although the parties had intended that
their verbal agreement should be reduced to writing, when the appellant prepared a
document in Tongan, the respondent (who had lived in the United States for 24 years)
had difficulty understanding it.

[12] His Honour further found, contrary to the appellant's evidence, that the
appellant did not provide the respondent with a copy of the 12 September agreement;
and that, since the respondent had trusted the appellant, knowing him to be a law
practitioner, the respondent had believed, (contrary to the fact) that the written
agreement "did no more than embody the terms of (their) verbal agreement ...",
notwithstanding that the 12 September agreement "said nothing whatever" about the
house or its contents, or the car, or the outstanding debts.

[13] His Honour then held that the 12 September agreement was invalid for
mistake, because it had not been shown unequivocally that the parties had assented to
the same thing. Alternatively, given the relationship of trust, being a fiduciary
relationship between the parties, His Honour held that the 12 September 2000
agreement was voidable by virtue of the presumption of undue influence, a
presumption not rebutted here.

[14] The primary Judge said:

"(The appellant) abused the relationship of trust and
confidence by taking advantage of the (respondent's) almost
total ignorance of the land laws of Tonga to negotiate an
agreement (here I am referring to both the verbal agreement
and the 12 September written agreement) that from the
(respondent's) perspective, based on the (appellant's)
interpretation, was both unfair and oppressive.”

[15] However, his Honour noted, although the respondent had the option of
avoiding the earlier verbal agreement, he had elected to seek its specific performance.

[16] The Judge said:

"There are obvious defects in the verbal agreement which
resulted from the failure of the (appellant) to properly fulfil
his fiduciary duty. No provision is made, for example, to
cover the situation of the widow's constitutional entitlement to
the allotment in the event of both the (appellant) and his son
(the heir) dying before the agreement crystallized. No
provision is made as to what might happen should Cabinet
not approve the surrender or if there was a default in the
payment of the monthly instalments of $300.

The (respondent), as is his right, nevertheless seeks specific
performance of the verbal agreement and submits that if the
agreement is frustrated, for any of the reasons I have just
touched upon or any other reason beyond the control of the
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parties, then the court is able to remedy the matter by
granting further appropriate relief."

[17] His Honour then addressed, but rejected, the special defences (including
350 the jurisdictional defence) pleaded in the Statement of Defence.

[18] The Judge turned next to the respondent's claim to deduct the amounts he
pleaded from the balance payable of $36,000. On this account, of the total amount
claimed ($31,500.00), His Honour allowed an amount of $19,000.00, stating that the
items in question (that is, the contents and the car) were "integral elements of the
claim before this Court, even accepting that they are not matters which would
normally be associated with a Land Court claim ..."

[19] Finding that it was the parties' intention that the monthly payments would
commence as soon as the surrender letter was handed over, the Judge said:

"The payments were not to be dependent upon the

360 (respondent) taking title. At the same time I accept that
although the (respondent) anticipated that there would be
some delay before he would take title, he did not, then, realize
that he would have to wait at least 12 months before that
event could take place. None of that was ever explained to
him by the (appellant) who was acting as his solicitor and 1
am satisfied that if it had been explained, together with the
other contingencies I have referred to, then the (respondent)
would not have agreed to start making the payments
immediately. The (appellant) should not be permitted to

370 benefit from his own breach of fiduciary duty and so for that
reason I propose to grant relief in the terms sought by the
(respondent). In doing so, I am mindful of the fact that the
(appellant) has had the full use of the $20,000 deposit paid by
the (respondent).”

THE ORDERS MADE AT FIRST INSTANCE

[20] His Honour accordingly made these orders:

"1.  Within 1 month of today's date the (appellant) will give to
the (respondent's) solicitor a letter of surrender which
shall be signed by the (appellant), his wife and his eldest

380 son (the heir), agreeing that the allotment with deed of
grant book 140 folio 30 be surrendered in favour of the
(respondent).

2. That in the event that the (respondent) is registered as
holder of the allotment, he shall pay to the (appellant) the
balance of $36,000, less the losses and damages allowed
of 819,000, namely, the sum of 317,000, at the rate of
8300 per month, without interest.

3. In the event that, the (appellant's) wife or heir does not
sign the surrender or Cabinet does not consent thereto,

390 then leave is reserved to the (respondent) to come back to
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this Court for further relief including damages, loss and
compensation as appropriate.

4. Until further order of the Court, the (respondent) and his
wife and children are entitled to remain in occupation of
the said allotment. (In this regard, the court is mindful of
the evidence that the (appellant) has had the full use of the
$20,000 deposit paid by the (respondent).

5. The (respondent) is entitled to costs, to be agreed or
taxed."

400 THE GROUNDS OF THE APPEAL

[21] In the argument before us, the appellant relied upon the following as the
grounds of his appeal:

1. That the Land Court lacked jurisdiction in the case.
2. Alternatively —

(a) The verbal agreement sued upon was void by virtue of s6
of the Land Act; or unlawful by virtue of ss 12 & 13 of
that Act.

[Sections 6 & 13 are mentioned above. Section 12
provides that any landholder who sells, or attempts to

410 sell, any land out-and-out to any other person shall be
liable on conviction to a term of imprisonment.]

(b) The Land Court ought not to have —

(i) ordered that the appellant's wife sign the surrender
letter: or

(i) allowed damages in favour of the respondent in
the amount of $19,000.

Conclusions on the appeal

[22] It will be convenient to consider the grounds of appeal in turn.
Jurisdiction
420 [23] Section 149(1)(b) confers upon the Land Court jurisdiction -

"(b) to hear and determine all disputes, claims and questions of
title affecting any land or any interest in land ..."

In addition, s.149(1)(e) confers jurisdiction —

"(e) to hear and determine any question or amount of damages,
loss, compensation, mesne profit, rent or claim in respect
of any allotment, lease, sub-lease, permit or interest of any
kind in any land."

[24] The question thus arises of the proper characterization of the claims made
by the respondent in the Land Court. This characterisation is, in turn, to be
430 ascertained upon an analysis of the nature of the claims made by the respondent in his
Statement of Claim. In our opinion, an examination of the Statement of Claim
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indicates that, in terms of the relief then sought, as a matter of both form and
substance, the following claims were made:

. A claim for specific performance of a contract to provide a
letter of surrender.

. As an incident of this claim, an order in the nature of an
order for accounts arising out of this contract.

. As a further incident of this claim, an order providing for
restitution in the event that the requisite consents were not
obtained.

[25] In our opinion, a claim of the first kind, that is, for specific performance

of a conditional contract (as this was) to surrender an allotment, is clearly within the
ordinary jurisdiction of the Land Court. Such a proceeding is plainly a claim or
dispute or a question of title "affecting ... any interest in land ..." for the purposes of s
149(1)(b). The dispute centres on the respective interests of the parties in relation to
the allotment, albeit subject to the operation of the several conditions mentioned.

[26] In an analogous matter, Kaufusi v Taunaholo [1981-1988] Tonga LR 70,
the Privy Council dismissed an appeal from an order of the Land Court for
registration consequent upon a surrender consented to by Cabinet, again a matter
clearly within the Land Court's jurisdiction.

[27] In addition to its ordinary jurisdiction the Land Court has, by necessary
implication, an incidental or inherent jurisdiction, that is to say, jurisdiction to do all
incidental things necessary to ensure the effective exercise of its ordinary jurisdiction.

[28] An aspect of the Land Court's incidental or inherent jurisdiction may be
seen in the provisions of s 149(1)(e) (above), conferring authority upon the Land
Court to grant alternative, or consequential, relief by way of damages etc in, for
instance, a claim in relation to title to an interest in land.

[29] But, in our view, s 149(1)(e) should not be seen as an exhaustive
statement of the Land Court's inherent or incidental jurisdiction. There may be other
contexts in which it is necessary for the Land Court to exercise authority in order to
render effective the exercise of its ordinary jurisdiction.

[30] In our opinion, an order by way of accounts, of the kind secondly
mentioned above, falls within the Court's incidental powers. This is not, of course to
say that the Land Court has any free-standing authority to direct accounts, or to hear a
separate and discrete claim for unliquidated damages arising out of, say, a conversion
of personal property. But that is not the present case. Here, the Land Court ordered
that, in the computation of the final amount to be paid as consideration for the
surrender, there be deducted two amounts — the sum of $13,000 and $6,000, -
representing the Court's assessment of, and allowance for, the value of two items
which were part and parcel of the contract's consideration. In this sense, his Honour
described these matters as "integral elements of the claim."

[31] An order for specific performance is an equitable remedy. Another form
of equitable relief is an order for accounts, either as a free standing remedy, or as
auxiliary relief granted in association with another remedy.

[32] As Fry on Specific Performance (6™ Ed. at 532) notes: "The form of a judgment
for specific performance varies, of course, according to the particular circumstances
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of the case." Fry proceeds (at 533) to give, as an illustration, the Court's practice, in
an action for specific performance, of ordering that accounts be taken as between
vendor and purchaser, by way of adjustment of the balance of the purchase price
payable.

[33] In our opinion, the second claim, essentially one for an adjustment by
way of an account, fell within the Land Court's jurisdiction. Such a Court has an
inherent or implied incidental power to make such ancillary or auxiliary orders as are
just and equitable, in order to do justice between the parties (see Halsbury's Laws of
England, 4™ Ed., Vol. 37 par 14). Accordingly, an order for an account made
ancillary to an order for specific performance is within the Land Court's jurisdiction,
a conclusion consistent with the settled common law rule preventing unnecessary
circuity and multiplicity of suits (see Eastern Extension Australasia v FCT (1923) 33
CLR 426).

[34] The third (alternative) order claimed, essentially restitutionary, arises
only in the event that specific performance is no longer practicable. Viewed as a
consequential order in that ancillary sense, it falls within jurisdiction, for the reasons
given in respect of the second claim.

[35] Accordingly, we agree with the primary Judge's refusal to uphold the
appellant's objection to the Land Court's competency.

[36] We turn next to the other special defences.

Section 6 Land Act

[37] As mentioned, s.6 voids an "out-and-out sale". [Emphasis added.]

[38] In our opinion, this was not such a sale. Rather, as the primary Judge

held, the transaction the subject of the parties' contract was conditional upon the
observance of the requisite statutory procedures of the making of an application to the
Cabinet under s54 for its consent to the appellant's surrender, with a view to the grant
of the allotment to the appellant by the Minister under S19. Whilst this contractually
bound both parties to take all proper steps to obtain this consent (and the consent of
the appellant's heir and wife, given their respective constitutional and statutory
interests) - obligations which were themselves specifically enforceable - it did not
follow that a proprietary interest passed at that stage (see Brown v Heiffer [1967] 116
CLR 344 at 355). In our view, there was no sale here, let alone an "out-and-out" one.
In Kaufusi v Taunaholo, above, the Privy Council said of a similar transaction [at p
72]:

"The next ground of appeal was that the arrangement
between the respondent and Feleti was null and void pursuant
to S.6 of the Land Act, or unlawful in terms of Clause 104 of
the Constitution. Both provisions forbid the sale of land and
in the present case the respondent agreed that he had paid
Feleti 3600.

In our opinion there was simply no element of sale in this
transaction. Following the surrender there was no guarantee
that the respondent would obtain a grant.”
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520 Section 12 Land Act

[39] Again, it will be recalled, the operation of this provision depends upon
the existence of a "sale" of land "out-and-out". As has been said, the subject
transaction cannot be so characterized.

Section 13 Land Act

[40] For this provision to apply, the arrangement for occupation must be
"other than in the manner prescribed by this Act, or as approved in writing by the
Minister".

[41] On behalf of the appellant, reliance is placed the decision of the Land

Court (Roberts CJ) in Fakatava v. Koloamatangi [1974-1980] Tonga LR 16. There,
530 an oral agreement for the occupation of land was held to have contravened s 13.

[42] In our opinion, for present purposes, the case may be distinguished on its
facts. In the present case, the temporary occupation arrangement was no more than an
incident of the surrender proposal, which itself was conditioned upon the grant of
Crown consent.

[43] Accordingly, in our view, s 13 was not infringed.

Assessment of the figure of $19,000.00 by way of deduction from the
price
[44] Finally, for completeness, we note that the grounds of appeal included a
challenge, on the facts, to his Honour's assessment of the sum of $19,000, as the
540 amount to be deducted from the final balance payable to the appellant upon
satisfaction of all conditions. This challenge was not developed before us and given
its factual element, we are not persuaded that his Honour erred in exercising his wide
discretion, in this kind of context, to do substantial justice between the parties (see
Alati v Kruger [1955] 94 CLR 216).

DISPOSITION OF THE APPEAL

[45] In substance then, the appeal fails. We do, however, propose to vary the

orders made by the primary Judge in a few procedural respects. In particular, we will

make appropriate declaratory orders clarifying the obligations of the appellant to use

his best endeavours to obtain the requisite consents with a view to satisfaction of the
550 contractual conditions.

[46] The orders follow the form of orders made in like cases, for instance
Kennedy v Vercoe [1960] 105 CLR 521 at 530-1. Otherwise, the appeal will be
dismissed, with costs, as they should follow the event.

[47] Accordingly, we make the following orders:

1. Except for the order as to costs, vary the orders made by
the Land Court by discharging those orders, and in lieu
thereof, make orders as follows:

(a) Declare that the contract pleaded in par 4 of the

Statement of Claim should be carried into execution and
560 specifically performed.
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(b)

(©)

(d)

2.

Declare that, to this end, the appellant was, and is, bound
to do whatever may be reasonably required on the part of
the appellant to enable the consents of the Cabinet and
the Minister and the Appellant's wife and heir to the
surrender of the allotment, and its subsequent grant to the
respondent; and order the appellant to do so.
Order that, upon the giving of those consents and the
making of that grant, the respondent do specifically
perform the said contract by paying the appellant the sum
of $17,000, [being the contract figure of $36,000, less the
deduction of $19,000 allowed by the Land Court] at the
rate of $300 per month, free of interest.
Declare that, in the event that the said consents are not
given, and the said grant not made, the contract is not
specifically enforceable, and the Land Court may then
give such relief to the parties as may appear just.

Appeal otherwise dismissed, with costs.
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International Watersport Management Ltd v Pearl
Creations Company Ltd

Court of Appeal, Nuku'alofa
Burchett, Tompkins, Beaumont JJ
C 10/2002

18 July 2002; 23 July 2002
Contract — authority to agree terms of charter — master of vessel has authority

A vessel named Deep Blue, owned by the appellant, was chartered to carry a cargo of
oysters from Nuku'alofa to Vava'u on the evening of 20 October 1999. The
respondent and the master of the vessel agreed to a term of the charter that the voyage
would be completed overnight in a time of approximately eight to ten hours. In fact,
departure was two hours late, the voyage took at least 22 hours, and even so the
vessel, having arrived at low tide, was forced to divert to Neiafu, some distance by
road from Lisa's Beach, where the cargo was to have been discharged. The very long
period at sea, throughout the day as well as the night, proved extremely deleterious to
the oysters, which were intended for use in the cultured pearl industry in Vava'u. The
sole question in the appeal related to the authority of the master of the vessel to agree
on a term of the oral charter of Deep Blue.

Held:

1. When the appellant's managing director declared that Deep Blue was
available for charter to carry oysters to Vava'u and set a price for the
charter, without settling all the necessary terms, the captain had authority
to conclude the contract, and to agree to a term setting the time for the
voyage and establishing what was required in respect of pilotage.

2. The appeal was dismissed.

Cases considered:
Fanny, The; The Mathilda (1883) 48 LT 771
McLean & Hope v Fleming [1871] 2 HL Sc App 128
Manchester Trust v Furness [1895] 2 QB 539
Mercantile and Exchange Bank v Gladstone [1868] LR 3 Ex 233
Sandeman v Scurr [1866] 2 QB 86

Counsel for appellant : Mr Garrett
Counsel for respondent : MrNiu
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Judgment

[1] This appeal arises out of the spoiling of almost half of a cargo of oysters
carried by a vessel named Deep Blue, owned by the Appellant, from Nuku'alofa to
Vava'u. The sole question in the appeal relates to the authority of the master of the
vessel to agree on a term of the oral charter of Deep Blue by the Respondent for the
transport of the oysters, that term being that the voyage, which commenced on the
evening of 20 October 1999, would be completed overnight in a time of
approximately eight to ten hours. In fact, departure was two hours late, the voyage
took at least 22 hours, and even so the vessel, having arrived at low tide, was forced
to divert to Neiafu, some distance by road from Lisa's Beach, where the cargo was to
have been discharged. The very long period at sea, throughout the day as well as the
night, proved extremely deleterious to the oysters, which were intended for use in the
cultured pearl industry in Vava'u.

[2] Before the charter was entered into, Mr Choe, the Respondent's manager,
had obtained advice from his company's Japanese technical expert about the
requirements for the successful transport of live oysters. Of these, the most important
was the time the voyage would take, which could not be much longer than ten hours.
Another was the temperature to which the oysters would be exposed, a critical factor
that demanded a night passage. The Chief Justice, from whose decision awarding
damages for the loss of a large proportion of the oysters the appeal comes, found that
Mr Choe had these matters in mind at the time he made the contract.

[3] One of Mr Choe's employees knew the master of the Deep Blue, which
operated out of Nuku'alofa harbour, primarily taking divers out to diving sites,
although, according to the managing director of the company that owned her, the
Appellant, she was "also available for chartering for island hopping". Through his
employee, Mr Choe was introduced to the master, Tevita Laasi, and he asked him
whether the vessel could do the voyage in eight to ten hours. The master said, his
Honour found, that in good conditions it would take eight hours, but if it was a bit
rough, ten hours. Asked about the cost, the master said he would need to speak to the
"owner".

[4] Mr Choe actually saw the managing director of the owner, Mr Keller,
himself on the next day. There was a conflict of evidence at the hearing as to whether
Mr Keller then confirmed a voyage time of ten hours, as Mr Choe asserted and Mr
Keller denied. According to Mr Choe's evidence, departure date and time, the travel
time of ten hours and the price of $T2000 were all agreed. According to Mr Keller,
there were actually two meetings, at the first of which there was no mention of travel
time, but the "question was whether we are able to charter to Vava'u to deliver oysters
and I agreed and said: 'Yes, we are able, only we have to make appointment for David
[the master] because he might be occupied with diving trips' ... I told him I have to
calculate the price". The next day, Mr Keller claimed he "gave [Mr Choe] a price of
... T$2150", which he accepted. In response to a specific question, Mr Keller denied
confirming a voyage time of eight to ten hours at this second meeting, and alleged
that he then stated a voyage time of twenty to twenty-two hours.

[5] Faced with this conflict, his Honour decided that on the probabilities the
voyage time was not mentioned at all between Mr Choe and Mr Keller, but it was a
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term of the oral contract which was agreed with the master, and was not contradicted
80 by Mr Keller.

[6] There was ample evidence to justify the Chief Justice's conclusion on the
facts. Mr Choe's version of his conversation with the master, as well as of the agreed
and actual departure times, was supported by a Mr Kavaliku, whose evidence was
accepted. The master himself conceded representing the vessel's speed at 18 knots,
claiming he had done so as a joke. His Honour accepted the admission, but rejected
the explanation, as he was entitled to do, particularly since Mr Kavaliku did not take
the statement to be joking. It seems to us it was open to his Honour to regard Mr
Keller's (disbelieved) evidence that he did stipulate a voyage time as indicating an
awareness of the need for a term about the time to be taken in the transporting of the
90 oysters. Such a term would be required to enable arrangements to be made at the
other end for the piloting in of the vessel and the reception of the oysters (in fact
arrangements were made, his Honour found, on the basis they would arrive in ten
hours), and would be particularly important as Mr Keller knew the oysters were live
and were being transported at the end of October in Tonga on a voyage that was to
commence at 7 pm. Although only an expert could have been expected to know the
precise limits on the endurance of the oysters, it would have been obvious that some
limits existed, and that account had to be taken of them. Mr Keller's evidence, once
his allegation about his having stipulated a lengthy voyage time was rejected,
amounted effectively to no more than that he confirmed the availability of the vessel
100 to depart on the voyage for which it was required and the charter price. Implicit in so
limited an involvement of Mr Keller was the master's authority to conclude the other
necessary terms, such as the duration of the voyage, the approximate time of arrival in
Vava'u, and the arrangements in respect of pilotage and the precise terminus of the
voyage where the oysters were to be discharged.

[7] So, when it was found that the duration of the voyage, and therefore the
approximate time of arrival, were not determined by Mr Keller, or even mentioned, in
his conversations with Mr Choe, it followed it was open to the Chief Justice to infer,
as a fact, that Mr Keller left it to the master to settle an appropriate term with Mr
Choe. It would be necessary to do that for the reasons we have given and because the

110 master was unfamiliar with the sea approach to Lisa's Beach, so arrangements had to
be made (as both the master and Mr Keller gave evidence they were) for a launch to
come out and pilot the vessel in on her arrival. Although Mr Keller said this had been
arranged, he did not suggest it was a term he himself negotiated with Mr Choe.
Accordingly, the master would have had actual authority, express or implied, to
accept the oysters on board and to agree on the time when pilotage would be available
for them to be discharged at Lisa's Beach; and the owner could not claim the freight
(as it did) and at the same time repudiate the terms on which the cargo had been
received. In Mercantile and Exchange Bank v Gladstone [1868] LR 3 Ex 233 at 240 —
241, Bramwell B. said:

120 "[T]hey [the owners] cannot recognize the act of the captain
in receiving goods on board, and at the same time say that
they will not be bound by the terms on which he received
them."
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[8] There is another way of looking at the question of the captain's authority
to contract in this case, which is to consider his ostensible authority as master. The
ostensible authority of a master varies according to the circumstances: Halsbury, 4™
ed. (reissue), vol. 43(1) para. 466. In this case, it was submitted for the Appellant that
the usual employment of the vessel was limited to taking out divers and whale
watching. That was not quite correct, having regard to Mr Keller's evidence of her
being "also available for chartering for island hopping". However, on the evidence,
one matter not in dispute was Mr Keller's clear statement to Mr Choe, at what he said
was their first meeting, that Deep Blue was available for charter to Vava'u to deliver
oysters. Once that was said, this became part of the business of the vessel.

[9] Many decisions confirm that the master has authority to contract for the
carriage of goods in the course of the business of the vessel. In Sandeman v Scurr
[1866] 2 QB 86 at 95 — 97, Cockburn CJ referred to the master's "ordinary authority"
to sign bills of lading on behalf of his owner. In M°Lean & Hope v Fleming [1871] 2
HL Sc App 128 at 130, Lord Chelmsford said:

"The master is the agent of the shipowner in every contract
made in the usual course of the employment of the ship.”

In Manchester Trust v Furness [1895] 2 QB 539 at 543, Lindley LJ referred to "the
general rule of law that prima facie at all events a bill of lading signed by the master
is signed by the master as the servant or agent of the shipowner." He added: "Of
course, in the ordinary course of business that is so ..." In the same case (at 547),
Lopes LJ, holding the owner liable for non-delivery on the basis of the bill of lading
signed by the master, said the holders "would naturally believe and imagine that the
master when he signed the bill of lading was exercising the ordinary authority which
attaches to him in his capacity of master."

[10] On the basis of these and other authorities, Bowstead on Agency, 12 ed.
(1959), Art. 40 states:

"The master of a British ship has implied authority ... [to]
contract for the conveyance of merchandise according to the
usual employment of the ship."

And Halsbury, 4™ ed. (reissue), vol. 43 (1), para. 470 states:

"The master of a ship has implied authority to contract to
carry goods on board."

[11] Despite the broad terms in which the rule is stated in these authorities and
texts, the Appellant argued for a restrictive view of the master's authority on the basis
of what was said by Brett LJ (with whom Cotton and Bowen L. JJ. agreed) in The
Fanny; The Mathilda (1883) 48 LT 771 at 775:

"The authority of the captain to bind his owners by charter —
party only arises when he is in a foreign port and his owners
are not there, and there is difficulty in communicating with
them."

But the point of this case was that the captain wrote ahead, well before his ship had
arrived at the port of charter, purporting to authorize the charter of his ship when she
should have arrived. That was held to be beyond his authority, as the owner might, in
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the meantime, have been making his own arrangements. Later, it was alleged, on
arrival the master ratified the charter; however, the Court held the evidence
170 insufficient in fact to establish ratification. It would be wrong to make a universal rule
of the language Brett LJ used in this unusual case, in which he did not purport to set
aside the principle laid down in the earlier decisions that we have cited. Twelve years
later, the Court of Appeal which decided Manchester Trust v Furness plainly saw
their authority as unimpaired.
[12] In our opinion, when Mr Keller declared that Deep Blue was available for
charter to carry oysters to Vava'u and set a price for the charter, without settling all
the necessary terms, the captain had authority to conclude the contract, and to agree to
a term setting the time for the voyage and establishing what was required in respect of
pilotage into Lisa's Beach.

180 [13] For these reasons, the appeal should be dismissed with costs.
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Fungavai anor v Niutupuua anor

Court of Appeal, Nuku'alofa

Burchett, Tompkins, Beaumont JJ
CA 11/2002

18 July 2002; 23 July 2002

Practice and procedure — application for leave to appeal out of time — no

prospect of success — leave refused

This was an application for leave to appeal out of time from a Judgment of the Land

Court.

Held:

1.

4.

When the plaintiffs filed their notice of appeal, the time for appealing had
not long elapsed. If the plaintiffs were able to show that there was some
prospect that their appeal would succeed, the court may have favourably
considered their application. But any appeal would have no prospect of
success.

As a matter of procedure, the Land Court was entirely justified, given the
expense that might otherwise have been thrown away, in directing the
preliminary question.

It was plain that s 170 applied on the facts alleged by the plaintiffs. They
could have sued in January 1986, almost fourteen years earlier than they
did. Moreover it appeared that no other reason existed why s 170 should
not bar the claim.

Leave to appeal was refused.

Statutes considered:
Land Act (Cap 132)

Counsel for applicants : Mr Kengike
Counsel for first respondent : Mr 'Etika
Counsel for second respondent : MrKefu
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[1] This is an application for leave to appeal out of time from a Judgment of
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the Land Court (Ward CJ). The application is made in these circumstances.

[2] The applicants, Faletui Fungavai and Hasiloni Fungavai filed, as
plaintiffs, a writ of summons and statement of claim in the Land Court on 5
December 2000, naming the respondents, Langilangi Tuitu'u Niutupuua and the
Minister of Lands, as defendants. The principal relief sought in the statement of claim
was as follows:

"(a) for an order for expenses against the defendants;

(b)  for an order to cancel subdivided (sic) of 1a. from the tax
allotment (Tukupeau) at Niutoua.

(c) for an order to cancel the registered (sic) by the first
defendant and his father Pita Niutupuua on the same day
(14, January 1986) the said tax allotment Tukupeau at
Niutoua of 7a,1r,36.7p.

(d) for an order to restrain all people permitted by the first
defendant to stay in the tax allotment (Tukupeau);

(e) for an order either the first plaintiff to succeed as a widow
or the second plaintiff entitled to succeed as a heir to the
said tax allotment (Tukupeau);

()  interest on expenses at the rate of 10% firom I** December
2000 to the date of judgment. ..."

[3] The grounds for the grant of this relief were not clearly pleaded, but
appeared to be:

1. A breach of contract by the Minister, which was alleged to
have occurred on 14 January 1986; and

2. Negligence by the Minister, which was also alleged to
have occurred on 14 January 1986.

[4] Amongst other defences to these claims, a special defence was pleaded by
the defendants, relying on the limitation provisions of s170 of the Land Act, as
follows:

"170. No person shall bring in the Court any action but
within 10 years after the time at which the right to bring such
action shall have first accrued to some person through whom
he claims, or if such right shall not have accrued to any
person through whom he claims then within 10 years next
after the time at which the right to bring such action shall
have first accrued to the person bringing the same."”

[5] The claim came before Ward CJ for hearing on 9 January 2002. His
Honour noted that every event alleged in the statement of claim was said to have
occurred more than 10 years before the statement of claim was filed, and that, in
particular, the actual registration which the plaintiffs sought to challenge, occurred on
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14 January 1986; and that this was the latest date mentioned in the pleading.
Accordingly, his Honour ordered that it was appropriate that the limitation issue be
determined as a preliminary question.

[6] For the reasons explained below, Ward CJ upheld the limitation defence,
and, as a consequence, on 9 January 2002 ordered that the principal proceedings be
dismissed, giving reasons for that order on 14 January 2002.

[7] On 7 March 2002, although then out of time, the plaintiffs purported to
file a notice of appeal against the Land Court judgment. On 9 April 2002, the
plaintiffs, accepting then that they were out of time, filed their application for leave to
appeal out of time, now before us.

[8] Upon the application for leave to appeal out of time being called on for

hearing, we indicated to counsel for the applicants that we would hear argument, as
on an appeal, without at that stage deciding whether we would grant leave.

[9] In order to understand the nature of the appeal which the unsuccessful
plaintiffs seek to bring, it will be necessary now to explain the Land Court's reasons
for upholding the limitation defence.

THE LAND COURT'S REASONS FOR JUDGMENT

[10] Having noted that the claims made in the statement of claim were "almost
incomprehensible”, Ward CJ said:

"[1]t appears that the main basis of the Land Court claim is
that registration was in violation of the first plaintiff's
widow's right to the allotment and that it was made to a man
who had died some years before and thence to his son. It
includes allegations of fraud by the first defendant and of
negligence by the second defendant.”

[11] His Honour then explained his understanding of the nature of the claim
sought to be made by the plaintiffs, on the facts they allege, to the following effect:

. The husband of the first plaintiff registered the land on 4
March 1928. He died in 1954 and his widow, the first
plaintiff, succeeded to the land. She did not register her
interest. There were discussions with the (then) Minister
of Lands, Hon Tu'ipelehake, about this and the identity of
a possible heir. Apparently, both the son of the deceased
holder and that son's brother had land already, and so the
Hon. Tu'ipelehake suggested that the son of the oldest son
should be the heir, and could be represented by a trustee.
That son, the second plaintiff, was born in 1955.

. The family continued with the land on that basis but still
nothing was registered. They were surprised when, in
1971, the land was surveyed and part subleased to others.
The land was, at that time, being used by Pita Niutupuua.

. Pita Niutupuua died in 1981. In 1986, the second
defendant obtained the registration of the land in his name
on the basis of an affidavit sworn by him just prior to the
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registration. Either the affidavit lied about the death of the
first defendant's father, or it persuaded the Minister to
register Pita as the landholder posthumously.

[12] The case thus sought to be made by the plaintiffs was that this registration
was done in contravention of the widow's interest in the allotment, and that she
should have the land returned to her, including those parts now leased to others. In
this connection, Ward CJ noted the provisions of Art 113 of the Constitution and s 80
of the Land Act, respectively conferring the widow's succession entitlement, and her
life estate in an allotment.

[13] But his Honour held, by reference to s 170 of the Land Act, that the time
for seeking such a remedy had passed. His Honour concluded that the ten year
limitation period, which runs from the time at which the cause of action arose, ran
from the time when the land was registered, or, "arguably", even earlier, in 1971,
upon the subdivision and leasing of part of the 'api then. The first plaintiff, as widow,
could have brought an action seeking to rectify the registration at any time up to 13
January 1996. But having not done so, the primary Judge concluded that s 170 now
prevents the Court from considering such a claim.

THE GROUNDS OF THE PROPOSED APPEAL

[14] We will not attempt to summarise all of the grounds of the proposed
appeal. It is sufficient to say that they are comprehensive, and that they include a
complaint about the procedure, adopted by his Honour, of directing a preliminary
question. The grounds of appeal also include a contention that "Section 170 cannot be
applied to any unlawful act."

CONCLUSIONS ON THE APPLICATION FOR LEAVE TO APPEAL
OUT OF TIME

[15] It is true that when, on 7 March 2002, the plaintiffs filed their notice of
appeal, the time for appealing had not long elapsed. And, if the plaintiffs were able to
show us that, arguably at least, there was some prospect that their appeal would
succeed, we might well have favourably considered their present application. But, in
our view, any appeal would have no prospect of success.

[16] In the first place, as a matter of procedure, the Land Court was entirely
justified, given the expense that might otherwise have been thrown away, in directing
the preliminary question.
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[17] Secondly, on the substantive question, it is plain beyond argument that s
170 applied on the facts alleged by the plaintiffs. It is clear that they could have sued
on their present claims in January 1986, almost fourteen years earlier than they did.
Moreover it appears that no other reason exists why s 170 should not bar this claim.

[18] Accordingly, we refuse leave to appeal, with costs.
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Peacock v Hala'api'api

Court of Appeal, Nuku'alofa
Burchett, Tompkins, Beaumont JJ
CA 11/2001

22 July 2002; 23 July 2002

Contempt of court — contemnor must be proved to have been aware of order —

not proved

In earlier proceedings the appellant was ordered to return a trailer. He failed to do so
and he was found to be in contempt of court and ordered to be fined $2,000 or, in
default, be imprisoned for six weeks. He appealed that finding and the order on the
grounds that no proper or sufficient notice of the charge was given; the appellant's
counsel's duty and interest were in conflict; the elements of the charge were not
proved; and in any event, the fine was wrongly imposed, and excessive.

Held:

1.

The appellant suffered no real prejudice by the respondent's failure to
serve his affidavit upon the appellant before the committal hearing. The
appellant's counsel must have been well aware of the course of events
deposed to in the affidavit. In any event, the conduct of the appellant's
counsel at the committal hearing clearly amounted to a waiver of any
procedural defect in this regard. The defect was not raised by counsel. On
the contrary he sought to explain why the trailer had not been returned.
This ground of appeal was rejected.

As a matter of legal principle, in order to make a finding of deliberate
disobedience of the order, the court had to find, beyond any reasonable
doubt, that the appellant was aware of the order. As the court was unable
to make that finding, a finding of contempt was not open as a matter of
law.

The appeal was allowed, the orders made at first instance on 21 November
2001 on the proceedings for committal for contempt were set aside. There
was no order for the costs of the appeal.

Cases considered:
Coward v Stapleton [1953] 90 CLR 573
Director of National Parks and Wildlife v Remme (1992) 76 LGRA 1
Drummoyne Municipal Council v Lewis [1974] 1 NSWLR 655
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Rules considered:

Supreme Court Rules 1991

Counsel for appellant : MrNiu

Counsel for respondent : Miss Tonga

Judgment

INTRODUCTION

[1] This is an appeal against a finding of contempt of Court by the Supreme

Court (Ward CJ) and against an order that the appellant be fined $2,000 for the
contempt or, in default, be imprisoned for six weeks. At the same time, his Honour
refused to commit another party. No appeal is brought from that refusal.

[2] In order to understand the issues which arise on the appeal, it will be

necessary first to explain the earlier history of the matter relevantly, as follows:

By his writ of summons dated 9 October 2001 and his
statement of claim dated 4 October 2001 filed in the
Supreme Court, the respondent (as plaintiff) sued several
defendants, including the appellant, claiming, inter alia, an
order for possession of a flat deck semi-trailer ["the
trailer"].

After the institution of this proceeding, the respondent,
claiming to be the owner of the trailer, filed an application
for interim relief, including an application for an order
that the defendants deliver the trailer to the plaintiff
immediately.

By notice dated 15 October 2001, the Registrar of the
Supreme Court gave the appellant notice that the case had
been set down for directions before Ward CJ on 24
October 2001.

By a notice of opposition dated 24 October 2001, Mr.
Tu'utafaiva, counsel for the appellant, notified the plaintiff
of the appellant's intention to oppose the respondent's
interim application on several grounds, referring in this
connection to, inter alia, an affidavit sworn by the
appellant.

On 24 October 2001, Ward CJ stood the respondent's
application over to 25 October 2001 for hearing.

On 25 October 2001, having heard counsel for the parties,
Ward CJ ordered, inter alia, that the appellant return the
trailer to the respondent by midday on 26 October 2001.
Liberty was reserved to the parties to apply on three days'
notice to vary or cancel the Order.

The Order, as formally drawn up and signed by Ward CJ,
bore the following endorsement:
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"And take notice that failure to comply with this Order
may result in the (appellant) being arrested or imprisoned
for contempt.”

. By a notice filed on 26 October 2001 to vary or discharge
the Order made on 25 October 2001, Mr. Tu'utafaiva, as
counsel for the appellant, made reference to the contents
of affidavits sworn by the appellant and by Sione Filipe
respectively, as the grounds for the appellant's application.
In his affidavit, the appellant stated that he had prepared
[and then annexed] an income statement in respect of the
trailer's operations in the 2000 squash season. Sione
Filipe's affidavit described a transaction in which he had
bought the trailer from the plaintiff in 1992.

THE MOTION FOR COMMITTAL FOR CONTEMPT

[3] By an application for committal filed on 14 November 2001, the
respondent gave notice of a motion for an order that the appellant be committed for
contempt for breach of the order made on 25 October 2001. In his affidavit sworn 14
November 2001 in support of his motion, the respondent, amongst other things,
referred to his understanding of several discussions between counsel for the parties
about the return of the trailer. As will appear, this was a contentious area, and we will
return to some of the detail of this affidavit later.

[4] On 16 November 2001, the Registrar of the Supreme Court issued a
summons in the motion for committal for contempt. The summons was addressed to
the appellant, summoning him before Ward CJ to show cause why he should not be
committed for contempt.

THE HEARING OF THE CONTEMPT APPLICATION

[5] The transcript of this hearing, on 21 November 2001, indicates that the
course of the proceeding was as follows:-

. Ms Tonga announced her appearance for the respondent,
and Mr. Tu'utafaiva for the appellant.

. Mr. Tu'utafaiva informed the Court that the appellant had
not understood Mr. Tu'utafaiva properly when Mr.
Tu'utafaiva had explained the effect of the order to the
appellant; that the trailer had not been used; and that
because it had no tyres, it could not be taken away.

. His Honour then referred to earlier affidavit evidence of
the respondent that on 11 June (2001) he had found the
lock on his gate had been cut, the gate left open and the
trailer taken; and that he had been told that a "palangi"
and four others had come to the house and taken the
trailer.

. Mr. Tu'utafaiva said that, although the trailer had tyres
then, the appellant had taken them off and used them on
other vehicles used by the appellant.

. His Honour said to Mr. Tu'utafaiva:
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"[ need to know (why the tyres cannot be put back). You
are welcome to call your client, I don't hold to the fact
that he is not entitled to speak to the court. But I need to
know simply why it was (not) returned in accordance with
that Court Order. If there had been any impossibility
about it, then it simply needed an application to court to
explain that. But nothing happened since the order made
on the 25™ told him to return it by midday 26" and we are
now nearly a month later and nothing [has] happened.”
Mr. Tu'utafaiva then, having sought instructions, called
the appellant, who gave this evidence:

"I never had an understanding that there was an order to
return the trailer. I spoke to my lawyer when he came out
of the chamber and he first told me that the Chief Justice
was very angry why I hadn't filed a financial return for
the trailer. I advised [Mr. Tu'utafaiva] that I had already
done a financial return, put it to his office and I was told
by his office it would be filed. And I said that if I can get
another copy from my computer and give to him and that
was our conversation. I left, there was no instruction to
me to return the trailer. I have nothing against returning
the trailer now that I know that it has to be returned. I can
do it as quickly as possible.”

His Honour then showed the appellant the formal order
dated 25 October 2001. The appellant said that he had
never seen it. He went on, in answer to a further question
by the Judge, to say that he had "never had any knowledge
of (any) Court hearing"; and that the accounts he had filed
on 26 October 2001 related to another case.

His Honour, indicating that, in his view, there had been a
waiver of professional privilege, next asked Mr.
Tu'utafaiva his recollection of his discussions with the
appellant. Mr. Tu'utafaiva said:

"[1]n this particular case sir, it is my recollection that 1
have not shown him this document. ... [M]y recollection of
what happened after chambers when (the appellant) was
present, he was outside and my recollection of our
conversation outside was that the trailer has to be
returned and there has been court concern because in the
previous case there was an order for an account to be
filed but nothing is been done. And it was on that basis,
(the appellant) asked what's to be done and I said well we
have to apply for a variation of that order because of the
court's concern that we have no other proof of ownership
whereas (the plaintiff) has a document in the file to show
that he is the owner of this trailer. And that when I said to
him that if Mr. Filipe is back in the country, then go and
see him, if you can get an affidavit from him. (The
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170 appellant) went and came with the two (affidavits) 1
suggested to him the title, the form to be used in the
application and he came back with the documents. I was
in court on that day and I signed it without really reading
the heading of that notice joint application for variation
or discharge of the order but it came as 'Notice to vary or
discharge' that's how it happened sir. So I was under the
impression that (the appellant) had understood what I told
him about the return of the trailer."

. In response to questions from his Honour, the appellant

180 then said that he had in fact taken the trailer from the
plaintiff's place in June.

. Ms Tonga then informed the Court that, after the
application to vary the order was filed, Mr. Tu'utafaiva
informed her that the Registrar had spoken to him about
the form of the application; and that Mr. Tu'utafaiva had
informed the Registrar that it should be cancelled. His
Honour said this had been done on his advice.

. The transcript next records the following exchange:

"Ct: Well, what do you say about that Mr. Peacock? Here

190 we have a situation that I make a Court order, your
counsel recalls mentioning it to you. You say that you fail
to understand that and yet from then onwards for the next
month effectively there is communication between the
lawyers who seem to be proceeding on the basis that you
knew perfectly well you meant to return that trailer.

W: I knew it's no communication between lawyers Your

Honour. It was very brief outside the chambers because

Mr. Tu'utafaiva was going somewhere else and I know I
200 was not told to return the trailer.

Ct: And you had no further communication from him
about this matter.

W: Concerning the trailer, no.
Ct: Yes, anything else you want to say.
Counsel: No, Sir.
210
Ct: I'm sorry. Mr. Peacock. Anything else you want to
say?

W: No, Your Honour.

Ct: Alright, sit down."”
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THE PRIMARY JUDGE'S REASONS

[6] In his reasons for judgment, his Honour said:

"[A]n injunction was made on the 25" and that injunction
required the trailer to be returned by midday on the 26" of
October. It has never been returned. ... (The appellant) gives
evidence on oath that he never, at any stage, knew that there
was an order for this trailer to be returned. His counsel tells
the court that he explained the position and he assumed or
thought that Mr. Peacock understood. Mr. Peacock said he
never understood. I don't think this court can, in the view of a
clear breach of it's order decide between those differences. |
think in the circumstances, however, I cannot imprison for
contempt but I think the proper order in this case is that there
should be a fine of $2,000.00 against Mr. Peacock. It was a
blatant disregard of that order, where the fault truly lies is
hard to say. He will pay that fine within 7 days or be
committed to prison for 6 weeks."

THE GROUNDS OF THE APPEAL

[7] Mr Niu, who now appears for the appellant, relies on the following
grounds of appeal:

1. No proper or sufficient notice of the charge was given.

2. The appellant's counsel's duty and interest were in
conflict.

3. The elements of the charge were not proved.

4. In any event, the fine was wrongly imposed, and

excessive.
CONCLUSIONS ON THE APPEAL
[8] It will be convenient to consider Mr. Niu's arguments in their order.
Notice
9] Mr. Niu submits that the appellant should have been given sufficient

information of the grounds of the charge, and a reasonable time to prepare his
defence. In this connection, Mr. Niu relies upon the provisions of 0.26 r12(3). They
are first, that leave of the Court be sought by ex parte application, supported by an
affidavit confirming the order breached, identifying the person to be committed for
contempt, and stating the grounds upon which committal is sought ((3)(i)); and
secondly, that if the Court grants leave to apply, a summons shall be issued, which the
applicant shall serve upon the person sought to be committed, together with a copy of
the affidavit, not later than 7 clear days before the hearing date ((3)(ii)). Mr. Niu says
that the latter requirement was not observed, because the summons was served less
than 24 hours prior to the hearing, and was not accompanied by the affidavit.

[10] We agree with Mr. Niu that the appellant was entitled to know of the
charge, and also to have an adequate opportunity to defend it.
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[11] In Coward v Stapleton [1953] 90 CLR 573, Williams ACJ, Kitto and
Taylor JJ said [at 579-580]:

"(Dt is a well-recognized principle of law that no person
ought to be punished for contempt of court unless the specific
charge against him be distinctly stated and an opportunity of
answering it given to him: In re Polland; R v. Foster; Ex
parte Isaacs. The gist of the accusation must be made clear to
the person charged, though it is not always necessary to
formulate the charge in a series of specific allegations:
Chang Hang Kiu v Piggott. The charge having been made
sufficiently explicit, the person accused must then be allowed
a reasonable opportunity of being heard in his own defence,
that is to say a reasonable opportunity of placing before the
court any explanation or amplification of his evidence, and
any submissions of fact or law, which he may wish the court
to consider as bearing either upon the charge itself or upon
the question of punishment.

Resting as it does upon accepted notions of elementary
Jjustice, this principle must be rigorously insisted upon.”

[12] Clearly, the object of the provisions of 026 r12(3) is to provide a
framework which gives effect to these accepted notions of elementary justice.
However, since in this context, the Court is bound, in order to do justice, to take into
account the specific circumstances of each individual case, 026 r 12(3)(iii) confers
upon the Court the power to dispense with service of the summons "if it thinks it just
to do so."

[13] The Court has, of course, a general power to dispense with compliance
with any of its Rules in the interests of doing justice. Moreover, procedural
irregularities may be waived by a party.

[14] Thus Halsbury's Laws of England, 4™ Ed. Vol.9, citing several decided
cases on civil contempt, states [at 58]:

"Irregularities in the form or service of the notice of motion
or accompanying affidavit may be waived. ... The Court may
also dispense with service and make an ex parte order for
committal where the need for relief is especially urgent or
where the contempt is serious provided the person against
whom committal is sought is shown to have knowledge of the
Court proceedings."”

[15] The question for us here is whether, notwithstanding the general
principles we have cited, it was nonetheless just to disregard the fact that the
respondent's affidavit had not been served upon the appellant.
[16] Central to this question is an understanding of the contents of that
affidavit, to which only brief reference has been made thus far.

[17] In this affidavit sworn on 14 November 2001, the respondent had said:
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"4, That on the I*" November 2001, I spoke to my counsel,
Lesina Tonga about the trailer not yet returned by the
defendants. I was told by my counsel that she spoke with
counsel for defendants that same morning and counsel for
defendants was surprised that the defendants particularly Mr.
Gavin Peacock had not returned the trailer for Mr Peacock
was clearly advised to return the trailer as ordered by the
Court.

5. That on the 5™ November 2001, I was contacted by my
counsel to see her regarding documents received from the
defendants' counsel to vary the Court Order and which was
supported with affidavits of Gavin Peacock and Sione Filipe.

6. That I have been told by my counsel that counsel for the
defendants had advised her that he already told the Registrar
of the Supreme Court to cancel the document filed on behalf
of the defendants titled 'Notice to vary or discharge the Court
Order of 25.10.01 upon the following grounds'. This is the
document that I am referring to in the preceding paragraph.”

[18] The affidavit went on, in some detail, to dispute Mr. Filipe's version of
the 1992 transaction but, for present purposes, it is not necessary to pursue this aspect
of the matter.

[19] In our opinion, having regard to the subsequent course of events, the
appellant suffered no real prejudice by the respondent's failure to serve his affidavit
upon the appellant before the committal hearing. The appellant's counsel, Mr.
Tu'utafaiva, must have been well aware of the course of events deposed to in par 4, 5
and 6 of the affidavit. In any event, the conduct of the appellant's counsel at the
committal hearing clearly amounted to a waiver of any procedural defect in this
regard. It will be recalled that this defect was not raised by Mr. Tu'utafaiva. On the
contrary, at the outset, Mr. Tu'utafaiva sought to explain to the Court why the trailer
had not been returned.

[20] This ground of appeal is rejected.
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The position of counsel for the appellant at the committal hearing

[21] On behalf of the appellant, Mr. Niu submits that the position of Mr.
Tu'utafaiva was so compromised that, in truth, the appellant was virtually
unrepresented.

[22] In our opinion, even if this were an accurate description of the situation, it
is not, of itself, a ground of appeal, but rather a matter to be taken into account in
considering the third ground of appeal, that there was a failure to prove the charge.

340 [23] However, we should say at this stage that the transcript of the proceedings
at the hearing on 21 November 2001 indicates that the appellant was given, through
Mr. Tu'utafaiva and the appellant's own evidence, an adequate opportunity to defend
the charge, and to give an explanation of any exculpatory or mitigating
circumstances. The appellant was then able to explain his problem with the tyres and
to give evidence that he was unaware of the order made on 25 October 2001.

Proof of the charge

[24] Mr. Niu submits that the evidence failed to establish two essential
ingredients of the charge: First, that the appellant knew of the injunction; and
secondly, that the appellant knowingly disregarded it.

350 [25] In our view, there is force in the submission.

[26] In a proceeding for civil contempt, as Halsbury's Laws of England 4™ Ed.
Vol.9 states [at 59]:

"Contempt of court must be proved beyond reasonable
doubt."”

And, as Halsbury also states [at 34]:

"53. Unintentional disobedience. Although contempt may be
committed in the absence of wilful disobedience on the part of
the contemnor, committal or sequestration will not be ordered
unless the contempt involves a degree of fault or misconduct.

360 Thus accidental and unintentional disobedience is not
sufficient to justify sequestration or committal, but the
respondent may be ordered to pay the costs of the
application.”

[27] Moreover, as Halsbury further states [at 37]:

"61. Necessity of personal service. As a general rule, no order
of court requiring a person to do or abstain from doing any
act may be enforced unless a copy of the order has been
served personally on the person required to do or abstain
from doing the act in question. In the case of an order

370 requiring a person to do an act the copy must be so served
before the expiration of the time within which he was required
to do the act."”
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[28] Halsbury goes on to say [at 38]:

"63. Time for service. An order requiring an act to be done
within a particular time must be served personally on the
person required to do the act within that time. ...

"64. Method of service. The copy of the order, duly indorsed,
must be served personally on the person required to do or
refrain from doing a specified act. Personal service involves
leaving a copy of the document and showing the person
served (if he so request) the original or an office copy as
prescribed. ..."

[29] An order for substituted service may be obtained, ex parte, [Halsbury at
38]. But, this was not sought by the respondent here.

[30] Further, special circumstances may justify the Court exercising its
dispensing power in this connection where, for instance (a) the respondent was
present when judgment was published and orders made; (b) it was apparent that the
respondent had received copies of the judgment and orders; and (c) the respondent
had been informed on numerous occasions by officers of a statutory authority and
police that if he disobeyed the orders of the court he would be gaoled (Director of
National Parks and Wildlife v Remme (1992) 76 LGRA 1 (NSW Land & Environment
Ct, Stein J).

[31] At the same time, in this area, dispensation ought to be exercised
sparingly, and only where there are special circumstances justifying non-compliance
with the requirements for service (Drummoyne Municipal Council v Lewis [1974] 1
NSWLR 655 (NSW Sup Ct, Holland J).

[32] It is true, as we have noted, that on 26 October 2001 Mr. Tu'utafaiva filed
the application to vary or cancel the order made on 25 October 2001; and that this
application was supported by an affidavit sworn by the appellant. If this stood alone,
it may well have been proper to infer that the appellant was then aware of the making
of the order of 25 October 2001. But, as we have seen, it did not stand alone. At the
commencement of the hearing on 21 November 2001, Mr. Tu'utafaiva accepted that
he may not have clearly explained the effect of the order to the appellant; and, in his
evidence, the appellant unequivocally denied any knowledge of the order, and he was
not shaken on this.

[33] It is also true, as mentioned, that his Honour spoke of a "blatant
disregard" of the order. Again, if this stood alone, it might have been consistent with,
or even have amounted to, a finding that the appellant was aware of the order. But, as
we have seen, when the primary Judge's reasons are read as a whole, it is clear that
his Honour deliberately decided not to make that finding, taking the approach that, as
a matter of law, he need not attempt to reconcile the difference between the version of
events given by Mr. Tu'utafaiva on the one hand, and the appellant on the other.

[34] In our opinion, as a matter of legal principle, in order to make a finding of

deliberate disobedience of the order, the Court had to find, beyond any reasonable
doubt, that the appellant was aware of the order at the light of the appellant's
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testimony, unable to make that finding, it must follow, in our view, that a finding of
contempt was not open as a matter of law.

FRESH EVIDENCE APPLICATION

[35] For completeness, it should be noted that the respondent applied to

420 adduce fresh evidence on the appeal in the form of a further affidavit sworn by the
respondent. However, in our view, the contents of the affidavit do not bear, in any
relevant sense, upon the critical question of the state of the appellant's knowledge of
the making of the order of 25 October 2001 at any material time. We reject this
application.

COSTS

[36] Ward CJ made no order for the costs of the proceedings before him. The
appellant now seeks an order for the costs of the appeal.

[37] In our view, there should be no order for any costs, either at first instance
and or on the appeal. For one thing, although the appeal has succeeded on one

430 ground, it has failed on another. Moreover, the confusion on the appellant's side of the
record could have induced the respondent's advisers to believe that, at all material
times, the appellant was aware of the making of the order of 25 October 2001.

DISPOSITION OF THE APPEAL
[39] Accordingly, we make the following orders:

1. Appeal allowed.
2. Set aside the orders made at first instance on 21
November 2001 on the proceedings for committal for
contempt. In lieu thereof, order that those proceedings be
dismissed.
440 3. Make no order for the costs of the appeal.
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Kapeli v R

Court of Appeal, Nuku'alofa
Burchett, Tompkins, and Beaumont JJ
Cr 110/2001 and Cr 01/2002

22 July 2002; 23 July 2002

Appeal — Crown did not call all possible witnesses — no obligation to do so —
appeal dismissed
Appeal — trial judge to evaluate credibility

The facts are outlined in R v Kapeli [2002] Tonga LR 105.

The appellant was sentenced to 18 months imprisonment, 9 months to be served, the
balance suspended for 2 years. The appellant appealed against conviction. The Crown
appealed against the sentence on the ground that it was inadequate. That appeal was
withdrawn.

Held:

1. The issue of the complainant's credibility was entirely a matter for the trial
judge. Most but not all of the specific matters to which counsel for the
appellant referred were commented on by the trial judge in his judgment.
Despite that, he reached a clear conclusion on her credibility.

2. There was no obligation on the Crown to call every possible witness, as
long as the existence of possibly relevant witnesses was known to the
defence.

3. Having regard to the trial judge's findings on credibility, justified as it was
by the supporting evidence, there was no doubt that the verdict of guilty
was a verdict he could properly have found. Accordingly, the appeal was
dismissed.

Cases considered:
R v Allandale and Dennett (1905) 25 NZLR 507 (CA)
R v Connell [1985] 2 NZLR 233 (CA)
R v Ramage [1985] 1 NZLR 392 (CA)
R v Walters [1993] 1 NZLR 533 (CA)

Statutes considered:
Court of Appeal Act (Cap 9)
Crimes Act 1967 (NZ)
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Counsel for appellant :  Mr Tu'utafaiva

Counsel for respondent : Mr Pouono

Judgment

[1] The appellant was charged that on 12 June 2001 he indecently assaulted

the complainant, and that on the same day he assaulted her. He pleaded not guilty.
Following a trial before the Chief Justice, he was, on 21 May 2002, found guilty of
indecent assault. As the common assault charge arose out of the same events, no
verdict was given on that count. He was sentenced to 18 months imprisonment, 9
months to be served, the balance suspended for 2 years.

[2] The appellant has appealed against conviction. The Crown appealed
against the sentence on the ground that it was inadequate. That appeal was
withdrawn.

Undisputed evidence

[3] The events leading to the alleged offence are set out in detail in the
judgment of the Chief Justice. The following is an outline of the undisputed evidence.

[4] The appellant is aged 62. He lives in a large two storied house at
Lolomotu'a, where he frequently held kava parties, normally with his friend Liku
Pole, who arranged the kava and a girl to act as tou'a. The complainant had previously
acted in that capacity, but her mother did not want her to go again. On the evening of
21 June 2001, she did go again with her friend Manu Kaho Tu'ipolutu, not telling her
mother where she was going.

[5] After the girls had eaten some food, they were given some alcohol by the
appellant. The kava was mixed and the two men started to drink it. There was a stereo
playing and the two girls were dancing. They were given some more alcohol, then the
complainant stopped drinking.

[6] At about 1 am, by arrangement with the taxi driver Ma'ake Taufu, the taxi
returned. The complainant spoke to him, saying that she was going inside to get
Manu. It is at this stage that the evidence of the complainant and the appellant differs.

The complainant's account

[7] She says that when she went inside the house after the taxi had returned,
the appellant asked her to stay, she said they must go, the appellant grabbed her by
the wrist, pulled her into a room on the ground floor, shut and locked the door and
turned out the light, then turned it on again and slapped her on the side of the head.
She was shouting and swearing, he held her down, punched her on the back of the
head which knocked off her hairgrip. He told her to be quiet and at one stage
produced a pocket knife and held it at her face.

[8] It was then she said that the indecent assault occurred. After he unzipped
her trousers, he held her down with one hand and with the other inserted first a thumb
then two fingers into her vagina, then, after removing her sanitary pad as she was
having her period at that time, licked her vagina. While this was occurring she was
screaming and pleading with him to stop. They stood up. He gave her some money,
saying it was $100, which she put into her pocket.
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[9] She and the appellant went upstairs. She joined Manu and the appellant
rejoined Liku at the kava bowl. After a little time the complainant went down to the
taxi, called to ask Liku to take Manu home, and left. She first told the taxi driver to
take her to the Central Police Station, then to her brother's house. During the drive,
she was distressed and crying. When asked by the taxi driver why, she told him that
that was how drunken people behave. Her brother persuaded her to go to her mother,
where he took her. She told her mother that she wanted her brothers to do something
to the appellant because he had taken her virginity by forcing her and fondling her.
She was taken to the Police Station where she was questioned by Inspector
Fusimalohi.

[10] She was then taken to the hospital where she said that when the doctor
arrived she was too sore to be examined and she struggled. The doctor advised that
she should rest. She was taken back to the appellant's house by the Inspector. On the
way, she told the Inspector about the hairgrip. She said that when they went to the
room, she saw that the bedcover had been removed. She identified the hairgrip that
the police found in the room as hers.

[11] After the return to the house, she was taken to the hospital and examined.
No evidence of that examination was given.

The appellant's account

[12] After the appellant was arrested by Inspector Fusimalohi, he accompanied
the Inspector to the Police Station. The appellant, in the course of a lengthy interview,
denied that anything improper had occurred. He has maintained that denial
consistently since. In his evidence, he described the events of the evening. He denied
he ever went into the room with the complainant, he did not slap her nor use a knife
nor give her money. She had, he insisted in his statement to the Police and in his
evidence in court, made it all up.

[13] There was, therefore, a complete conflict between the account of the
complainant and of the appellant. The issue the Chief Justice was required to
determine was not which account was to be preferred. It was whether, having regard
to his assessment of the credibility and reliability of the complainant and the
appellant, viewed in the light of all the evidence, he was sure beyond reasonable
doubt that the complainant's account of what occurred in the room was correct.

The other evidence

[14] Manu had seen the complainant go to see the taxi driver when he
returned. She also noticed the appellant go downstairs shortly after. When the
complainant did not return, she went to the taxi driver, who told her that the
complainant had gone back inside to fetch her. She went back upstairs but neither the
complainant nor the appellant were there. Later, the complainant joined her upstairs.
Shortly afterwards, the complainant went downstairs again, called to Liku to take
Manu home and the complainant left in the taxi. She heard no screaming or shouting.

[15] The taxi driver Ma'ake Taufu described his taking the two girls to the
house and his return to the house at about 1 am with a passenger, Sione, the
complainant coming out to him and saying that she was going to fetch Manu, Manu
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coming to him half an hour later asking for the complainant, she leaving to find the

120  complainant, his waiting for another half hour and his departure with the complainant.
He said that in the taxi she was distressed and crying. When he asked the reason she
replied that that is how drunken people behave.

[16] The complainant's brother Manase Hala'api'api gave evidence that the
complainant was crying when she came to his house. She said she had been forced by
a man and he had given her money to shut her up. It was his impression that she
wanted him and his brothers to attack the accused. Instead he persuaded her to go to
her mother.

[17] The complainant's mother, 'Ana Tule Hala'api'api, described the
complainant coming to her that night, crying and upset. When she asked the

130 complainant why, the complainant said that she had lost her virginity because the
appellant had forced her and fondled her. The complainant had with her $90, four $20
notes and one $10 note. She took the complainant to the police.

[18] The Inspector gave evidence of the initial complaint by the complainant
and her description then of what occurred. He said that she told him that the appellant
had forced her to take off her pants with a knife at her throat. He told of her reference
to the hairclip when they were in the car going back to the house. He described
finding the hairclip in the room. It was as a consequence of this that the decision was
made to arrest the appellant. The Inspector told the officers to leave the hairclip
where it was found. Unfortunately, it was not subsequently retained by the police.

140 [19] Liku was called to give evidence by the appellant. He spoke of the first
time he took the complainant to the appellant's house. She had asked him if the
appellant was rich and how she could get money from him. Liku told her that she
could get him to touch her and she could then bring charges. He told the court that he
said that because he was a relative of hers and wanted to protect her. He described the
situation when he arrived at the house. The women were already drinking. He noticed
the complainant going downstairs two or three times but did not know why. He
recalled the complainant calling up to him that he should take Manu home as she, the
complainant, was leaving.

Reasons for the verdict

150 [20] In his judgment, the Chief Justice set out the evidence for the prosecution
and the defence in considerable detail. The following is a summary of his findings
and conclusions.

[a] He found the complainant a careful and compelling
witness. During a lengthy cross-examination, she gave her
evidence in a controlled manner and when she did
breakdown, recovered herself very quickly.

[b] He accepted that while corroboration was not required, it
was important to seek confirmation of her evidence in the
evidence of other witnesses.

160 [c] He referred to the evidence of complaint, noting that she
did not complain at the first two opportunities, namely to
Manu and the taxi driver. When she did complain to her
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mother she failed to say anything about the knife or the
blows that were struck.

He noted that minutes after the attack, Manu noticed no
signs of distress. He referred to the taxi driver's evidence
about her distress and her response when he inquired
about it.

He was critical of the Inspector's evidence, concluding
that in some respects his recollection was faulty. He was
also critical of the failure of the police to make an
effective search of the room and the house on the night or
the next day. The police, he said, had a duty to investigate
the offence properly and, in this case, they failed to do so.
He described the lack of medical evidence as most
unfortunate. That evidence could have been of the utmost
importance.

He accepted as true the evidence of Manu and the taxi
driver of the length of time which elapsed from the
departure of the complainant downstairs to speak to the
taxi driver. It was long enough to cause Manu to go down
and look for the complainant.

He found two other matters in evidence that helped to
confirm the complainant's account. The first was the
finding of the hairgrip and the evidence of the Inspector
that the bed cover had been removed by the time the
police arrived. The second was the money that the
complainant claimed was given to her by the appellant.
She had said she was told by the appellant that it was
$100. When she was with her mother she had $90 with
her.

[21] He expressed his conclusion in these terms:

"Bearing all the evidence in mind and considering anxiously
the submissions of counsel, I am satisfied beyond reasonable
doubt that the complainant's account is true. I am satisfied to
that standard that the accused used force on the complainant
and performed the indecencies described by her."

Grounds of appeal

[22] Section 17 of the Court of Appeal Act (Cap 9) sets out the grounds on
200 which the Court of Appeal can allow an appeal against conviction. The ground
relevant to this appeal is that the verdict is unreasonable and cannot be supported by

the evidence.

[23] Section 385(1)(a) of the New Zealand Crimes Act 1967 contains an
identical ground for allowing an appeal against conviction. It was stated in R v
Ramage [1985] 1 NZLR 392 (CA), at p 393 that the statutory test that a verdict is
unreasonable or cannot be supported having regard to the evidence will be satisfied:
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"if the Court is of the opinion that a jury acting reasonably
must have entertained a reasonable doubt as to the guilt of the
applicant. It is not enough that this Court might simply
210 disagree with the verdict of the jury."
[24] Later judgments of the New Zealand Court of Appeal have approved the
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dictum of Edwards J in R v Allandale and Dennett (1905) 25 NZLR 507 (CA), at p
508, that:

"this Court cannot interfere with the verdict of a jury in a
criminal case unless it is satisfied that the verdict is such as
twelve reasonable men, giving due weight to the presumption
of law in favour of the prisoner's innocence, could not
properly have found. All questions of the credibility of
witnesses, and, within the above limits, of the weight to be
attached to their evidence, are for the determination of the
jury and must be held to have been determined by their
verdict."

Where the trial was before a Judge alone in the High Court, the same general
principles apply, and an appeal is not an occasion for the Court of Appeal to retry the
case: R v Connell [1985] 2 NZLR 233 (CA); R v Walters [1993] 1 NZLR 533 (CA).

[25] Applying these principles to the present case, accepting that issues of
credibility and weight were for the Chief Justice, the issue becomes whether the
verdict he reached was one that, giving due weight to the presumption of innocence,
he could not properly have found.

Submissions for the appellant

[26] The appellant's principal submission is that the Chief Justice erred in
accepting the evidence of the complainant and other Crown witnesses. Counsel for
the appellant advanced the following detailed submissions in support.

[a] The complainant's account of what occurred as given to
her mother and to Inspector Fusimalohi and in court was
inconsistent in material respects.

[b] The complainant failed to complain on the first two
opportunities available to her, namely to Manu and to the
taxi-driver, Ma'ake.

[c] It is not credible that the complainant could have been
shouting with all her strength, crying and yelling for more
than half an hour in a room that was not said to be
soundproof, without her being heard by Manu, Liku or
Ma'ake.

[d] The complainant's evidence that she wanted to tell her
family before she went to the police is not consistent with
the evidence of her brother or her mother. Nor was the
claim she made to her mother that she did not want to go
to the police because her vagina was painful.
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[27] The appellant further submits that the trial was unfair in three respects.

[a]

[b]

[c]

Conclusion

The complainant's claim that she was not drunk on the
night and could remember the events well was
inconsistent with other evidence.

The complainant told Inspector Fusimalohi that the knife
was held at her throat. She told the court that it was held
at her face twice, but that did not stop her from calling
out.

There was no evidence to confirm that the complainant
lost her virginity on the night the events were alleged to
have occurred.

There were motives for the complainant to make up a
story against the appellant, namely disobeying her mother,
as an excuse for getting drunk at the house to which her
mother had told her not to go and as a way to get some
money or a motor vehicle from the appellant.

It is not credible that the appellant licked the
complainant's vagina when she was having her period and
after he had removed her sanitary pad.

The failure of the police to take possession of the hairgrip.

The failure of the Crown to call the doctor who examined
the complainant at the hospital. That his report was
missing was not a proper reason.

The failure of the Crown to call the taxi driver's passenger
Sione when he was in the taxi when the complainant was
picked up at the house.

The failure of the Crown to call Liku, making it necessary
for the defence to do so.

[28] We have set out the appellant's submissions in detail to make it clear that
we have considered all of the submissions advanced on his behalf. Despite the many
and detailed submissions, we are satisfied this appeal cannot succeed for the

following reasons.

[29] On a trial before a judge alone, the trial judge is not required to set out in
detail in his judgment every matter to which he had regard in reaching his verdict. In
R v Connell (above) Cooke J, delivering the judgment of the New Zealand Court of

Appeal, said:

"Further, what the Judge sitting alone delivers is intended to
be a verdict. It need not be supported by elaborate reasons ...
Careful consideration is an elementary need, but not long
exposition.
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But in general no more can be required than a statement of the
ingredients of each charge and any other particularly relevant
rules of law or practice; a concise account of the facts; and a
plain statement of the Judge's essential reasons for finding as
he does. There should be enough to show that he has
considered the main issues raised at the trial and to make clear
in simple terms why he finds that the prosecution has proved
or failed to prove the necessary ingredients beyond reasonable
doubt. When the credibility of witnesses is involved and key
evidence is definitely accepted or definitely rejected, it will
almost always be advisable to say so explicitly."

The Chief Justice's judgment complied with these requirements.

[30] The issue of the complainant's credibility was entirely a matter for the
Chief Justice. Most but not all of the specific matters to which counsel for the
appellant referred were commented on by the Chief Justice in his judgment. Despite
that, he reached a clear conclusion on her credibility. As he found, her account was to
some extent confirmed by other evidence such as the finding of the hairgrip in the
room where the assault is alleged to have occurred, the removal of the bedspread, the
evidence of the taxi driver of the time that elapsed between when the complainant
said she was going to get Manu and when Manu came to him looking for her and she
finally appeared, her distress and the money she had when she went to her mother.

[31] We agree, as did the Chief Justice, that the Crown should have called the
doctor who carried out the examination at the hospital. However the defence did not
object at the trial to the failure to call the doctor. Had it done so, it was open to the
Chief Justice to require the prosecution to call this witness: see Archbold Criminal
Pleading Evidence and Practice (2001) paragraph 4-276. Counsel for the appellant
was told at the trial by the prosecution that it did not intend to call the doctor. Mr
Tu'utafaiva, who was also counsel at the trial, told us that he did not object because
he did not know what the doctor would say. But once he knew that the doctor was not
being called, there was no reason why he could not have interviewed the doctor to
find out. Then, there was nothing to stop the defence from calling this witness or the
taxi driver's passenger Sione.

[32] There is no obligation on the Crown to call every possible witness, as
long as the existence of possibly relevant witnesses is known to the defence. The duty
of the prosecution to call witnesses is summarised in the New Zealand text Adams on
Criminal Law CA 368.08 (May 2002) in this way:

"However, [the obligation to call witnesses] does not require
the Crown to call all possible witnesses who could give
testimony as to the facts. Although there are dicta suggesting
this in some English cases (eg R v Russell-Jones [1995] 3 All
ER 239, 245), the better view is that the prosecution does
have a discretion (R v Fuller [1966] NZLR 865 (CA), at p
868). The obligation on the prosecution is to call witnesses
who can establish the facts necessary for the prosecution case:
R v Cook [1997] 1 SCR 1113; (1997) 146 DLR (4th) 437,
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(1997) 114 CCC (3d) 481 (SCC). Thus the Court should have
due regard to the prosecutor's discretion as to the manner of
presenting the Crown's case. The Court should not usually
interfere unless the prosecutor has acted from an improper
motive, or unfairness to the accused will result if the witness
is not called by the Crown: R v Apostilides (1984) 58 ALJR
371 (HCA); R v Cook (above); R v Wilson [1997] 2 NZLR
500; (1997) 14 CRNZ 607."

[33] We are in full agreement with the Chief Justice when he criticized the
Crown for failing to call the doctor. Clearly he should have been called. The reason
the Crown gave, that it did not have a report, was not a valid reason. His evidence
could have been decisive. However, it has not been demonstrated that this failure on
the part of the Crown resulted in the trial being unfair. We have no indication of what
his evidence would have been had he been called. The result of this omission by the
Crown was that the Chief Justice was required to reach a verdict without any medical
evidence. Nor has there been demonstrated any unfairness to the defence through the
prosecution not calling the taxi driver's passenger Sione or through the defence
calling Niku rather than the Crown.

[34] We are also in agreement with the Chief Justice when he criticized the
poor standard of the police investigation. There can be no excuse for its failure to
secure the room where the offence was alleged to have occurred, its failure to retain
the hairclip that was found there and its failure to carry out a thorough search of the
premises on the night, or even the next morning.

[35] Having regard to the Chief Justice's findings on credibility, justified as it
is by the supporting evidence, we are left in no doubt that the verdict of guilty was a
verdict he could properly have found. Accordingly, the appeal is dismissed.
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Malafu v R

Court of Appeal, Nuku'alofa
Burchett, Tompkins, Beaumont JJ
CR 242 6/2001 CrA 15/02

23 July 2002; 23 July 2002

Criminal law — appeal that guilty plea was a nullity — appeal dimissed
Sentencing — appeal that excessive sentence — appeal dismissed

By an indictment dated 20 November 2001, the appellant was charged with escape
from lawful detention, armed robbery, unlawful imprisonment, possession of arms
and ammunition without a licence, housebreaking and theft. He with four other co-
accused appeared before the Chief Justice on 23 November 2001. He was represented
by Mr Kelepi Piukala as counsel. Before the court was a summary of facts that clearly
implicated the appellant and others in the offences charged. He pleaded guilty to and
was convicted of the first five counts. The sixth count of theft was not put. On 17
December 2001 he was sentenced to a term of imprisonment of nine years. On 3 July
2002 the appellant filed an application for leave to appeal out of time. The Crown did
not oppose and leave to appeal was granted. The appeal was against conviction and
sentence. The grounds of appeal were that the appellant was not properly advised and
represented, that he did not understand his right to appeal, that he did not understand
the effect of the guilty plea, and that the sentence was excessive.

Held:

1. For the plea to be held to be a nullity it had to be shown that the apparent
plea of guilty was no plea at all because it was made under pressure or
threats or the like in circumstances where the defendant had no free
choice, but was driven to adopt a certain course, whether he liked it or not.

2. The court found that when the appellant pleaded guilty to the charges, he
did so, if reluctantly, as a voluntary and deliberate choice after receiving
appropriate advice from his counsel. There were present no elements of
threats or the like that could convert what may otherwise appear to be a
normal plea into no plea at all. The plea of guilty and the resulting
conviction did not result in an injustice. Accordingly, the appeal against
conviction was dismissed.

3. The court found that the sentences imposed were not excessive. The
appeal against sentence was dismissed.
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Case considered:
R v Pearce [1976] Crim LR 119

Counsel for appellant . Mr Fifita

Counsel for respondent : Mr Pouono

Judgment

[1] By an indictment dated 20 November 2001, the appellant was charged

with escape from lawful detention, armed robbery, unlawful imprisonment,
possession of arms and ammunition without a licence, housebreaking and theft. He
with four other co-accused appeared before the Chief Justice on 23 November 2001.
He was represented by Mr Kelepi Piukala as counsel. Before the court was a
summary of facts that clearly implicated the appellant and others in the offences
charged. He pleaded guilty to and was convicted of the first five counts. The sixth
count of theft was not put. On 17 December 2001 he was sentenced to a term of
imprisonment of nine years.

[2] On 3 July 2002 the appellant filed an application for leave to appeal out
of time against those convictions. This application came before this court on 18 July
2002. The Crown not opposing, we granted leave to appeal and for the parties to file
affidavits in support of and in opposition to the appeal. We also made timetable
orders to ensure that the appeal could be heard on 23 July 2002. Affidavits in support
of and in opposition to the appeal have now been filed.

The grounds of appeal

[3] The appeal is against conviction and sentence. The grounds of appeal are
that the appellant was not properly advised and represented, that he did not
understand his right to appeal, that he did not understand the effect of the guilty plea
and that the sentence was excessive.

[4] The grounds of the appeal against conviction are supported by the
affidavit now filed by the appellant. The relevant paragraphs are:

"(2) My counsel in the lower court was Kelepi Piukala.

(2) I instructed my counsel that I was not guilty. [There are
two paragraphs two]

(3) My counsel persuaded me to plead guilty for it would be
better for me.

(4) Itrusted my counsel and pleaded guilty."

[5] No further details are given relating to the guilty plea. Later in the
affidavit he deposes that he was not advised of his right of appeal, that he did not
understand that his guilty plea would result in a sentence of a term of imprisonment
of 9 years, that he was not involved with the offences, that the offences had occurred
when he and others had escaped from police custody, that although he confessed to
these crimes to the police, he did not participate in committing them and that he felt
deprived of justice for serving 9 years for something he did not do.
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[6] Other than a brief submission, the Crown produced no evidence or
relevant documentary information relating to the offence, the appellant's alleged role
in the offence, the plea of guilty or the appeal against sentence. It ought to have done
so. Because of this omission, we adjourned the hearing to enable the relevant
information to be put before the court. When the hearing resumed, the Crown

80 presented an affidavit by a police officer with the statement the accused had made to
the police. This was a full and detailed statement, apparently in the appellant's
handwriting, in which he gave an account of his escape from custody and the
subsequent robbery. There is also produced the further briefer statement made when
the appellant was charged with the offences, when he gave some further details of the
robbery and the rifle that was used.

[7] We feel bound to observe that the assistance the Court received from the
Crown in this and other cases that have come before the Court in the current session
has been markedly less than the Court expects from the Crown. It is the duty of
counsel for the Crown to put before the Court careful, and in appropriate cases,

90 detailed submissions, including citation of appropriate authority and any other
relevant information, such as references to relevant passages of evidence on factual
issues. On sentence appeals, details of other sentences imposed in comparable cases
should be provided. In the cases to which we have referred, counsel for the Crown
have not complied with this duty. By way of example, the authority to which we refer
later in this judgment was not cited to the Court by the Crown.

The principles to be applied

[8] A somewhat similar situation arose before the Court of Appeal in
England in R v Pearce [1976] Crim LR 119. The appellant had pleaded guilty to
arson and conspiracy to defraud. He said he intended to plead not guilty. After

100 speaking to counsel he was in a state of great mental anxiety and confusion. He was
under the impression that his counsel was not familiar with the case, thought he was
guilty, and would not represent him adequately. He was told that if he pleaded guilty
he would be sentenced to borstal but if not guilty to three or four years imprisonment.
He decided to plead guilty as the lesser of two evils. The Court of Appeal held that an
ill-advised plea of guilty was not such an irregularity as came within the relevant
section of the Criminal Appeal Act 1968. The only alternative was an order of venire
de novo on the ground that his plea was a nullity.

9] The court held that in these circumstances the plea was not a nullity.
What had to be shown was that the apparent plea of guilty was no plea at all because

110 it was made under pressure or threats or the like in circumstances where the defendant
had no free choice, but was driven to adopt a certain course, whether he liked it or
not. A defendant who pleaded guilty following advice of the kind given, albeit he did
so unhappily and regretfully, could not be said to have lost his power to make a
voluntary and deliberate choice. It would be a serious matter if it were accepted that
when counsel gave strong advice indicating the prospect of being found guilty and the
alternative of pleading guilty it could be said that the plea was forced on the
defendant. It was a question of fact in every case.
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The conviction appeal

[10] In the circumstances we have described, particularly the appellant's
statement to the police, it is unsurprising that the appellant's counsel advised him to
plead guilty. Further, we are left in no doubt that, when the appellant pleaded guilty to
the charges, he did so, if reluctantly, as a voluntary and deliberate choice after
receiving appropriate advice from his counsel. There are present no elements of
threats or the like that could convert what may otherwise appear to be a normal plea
into no plea at all. Finally, we are satisfied that the plea of guilty and the resulting
conviction has not resulted in an injustice. Accordingly, the appeal against conviction
is dismissed.

The sentence appeal

[11] Having escaped from custody with two others, the appellant spent the
night at a friend's house. The next morning, under the appellant's directions, two
others recovered a .22 rifle with ammunition from a hiding place. Later that night, the
appellant and the co-offender drove around Nuku'alofa, as the statement of facts put
it, looking for a Chinese house to rob. They checked one Chinese house but found it
to be guarded by a security officer. They went to the house occupied by the victims.
They broke in, the co-offender holding the rifle while the appellant had a knife. They
called for money. The appellant held the knife to the neck of the woman victim. As a
result, she produced cash of about $1,500. The appellant and the co-offender left with
the money.

[12] The following terms of imprisonment were imposed on the appellant:

Escape from lawful detention: 6 months

Armed robbery: 9 years

Unlawful imprisonment: 3 years

Possession of arms and ammunition without a licence: 2
years

[e] Housebreaking: 3 years

[y i

[a
[b
[c
[d

[

All sentences were concurrent and also concurrent with the sentence the appellant
was serving when he escaped.

[13] In considering whether the sentences imposed were excessive, we have
had regard to the following factors:

. The offending was serious, two weapons, a loaded rifle
and a knife, were involved. It was a deliberately planned
robbery. The lives of the victims were threatened. A
substantial sum of money was taken.

. In 1999 Parliament amended the Criminal Offences Act
by adding the offence of armed robbery for which the
maximum penalty is a term of imprisonment of 20 years,
compared with the offence of robbery for which the
maximum penalty is a term of imprisonment of 10 years.
It was obviously Parliament's intention that for armed
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160 robbery very substantial terms of imprisonment should be
imposed.

. The appellant was aged 20. His co-offender was aged 16.
He was sentenced to the same terms of imprisonment on
each count as was the appellant. He has not appealed.

. All sentences were concurrent. The offence of escaping
from custody was separate and unrelated to the remaining
offences. That sentence could properly have been
cumulative on the others. On that basis, the sentence for
the armed robbery and related offences was 8 1/2 years.

170 . The appellant has previous convictions. That he
committed these further offences so soon after the
previous ones indicates that the penalties then imposed
were not an effective deterrent.

. When the appellant was released in error at the end of his
previous sentences, when he should have been held under
the sentences for these offences, he made no attempt to
conceal himself. He was at liberty for two months. His
counsel submitted that he behaved well during that time.

[14] When all these factors are taken into account, we are satisfied that the
180 sentences imposed were not excessive. The appeal against sentence is dismissed.



Cocker v Cocker anor (SC) 249

10

20

30

Cocker v Cocker anor

Supreme Court, Nuku'alofa
Ward CJ
C 8/01

17 January 2002; 17 January 2002
Practice and procedure — application to call fresh evidence - dismissed

The appellant lodged an appeal against a decision of the Land Court that dismissed
his claim. The evidence that the appellant sought to call related to an allegation that a
signature on a document exhibited at the trial in the court below was not genuine and
that the plaintiff's father had been subjected to undue influence over the allotment.
Neither matter was pleaded and neither was raised at the trial. Counsel for the
appellant, who did not appear in the court below, said that these matters were always
part of the instructions in the case and could give no explanation why they were not
included in the claim. The claim was dismissed on the grounds that it was statute
barred as being outside the limitation period set by section 170 of the Land Act. The
appellant applied for leave to call fresh evidence at the appeal.

Held:

1. There were three conditions that must be fulfilled before fresh evidence
could be admitted. The first was that it must be shown that the evidence
could not have been obtained with reasonable diligence for use at the trial;
secondly, the evidence must be such that, if given, it would probably have
an important influence on the result of the case, though it need not be
decisive; thirdly, the evidence must be apparently credible, though it need
not be incontrovertible. The first two of these conditions were not
satisfied.

2.  There was a more fundamental problem if the evidence was to be
admitted. As it was not pleaded, it was more than a case of producing fresh
evidence of a matter the court had already considered. It would mean that
the defendants had, at the appeal, to face a totally new line of attack from
the plaintiff.

3. The application to call fresh evidence was dismissed with costs to the
respondents.

Cases considered:
Brown v Dean [1910] AC 273
Ladd v Marshall [1954] 1 WLR 1489
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The Tasmania [1890] 15 App Case 223

Statute considered:
Land Act (Cap 132)

Rules considered:

Court of Appeal Rules
Counsel for applicant/appellant : Ms Helu
Counsel for respondent : Mrs Vaihu
Ruling

The appellant has lodged an appeal against a decision of the Land Court
dismissing his claim. He now applies to the single judge for leave to call fresh
evidence at the appeal.

The claim was dismissed on the grounds that it was statute barred as being
outside the limitation period set by section 170 of the Land Act.

The evidence that the appellant seeks to call relates to an allegation that a
signature on a document exhibited at the trial in the court below was not genuine and
that the plaintiff's father had been subjected to undue influence over the allotment.
Neither matter was pleaded and neither was raised at the trial.

Counsel for the appellant, who did not appear in the court below, says that these
matters were always part of the instructions in the case and can give no explanation
why they were not included in the claim.

I do not consider this court can take notice of such information. I note that the
document upon which the disputed signature appears was produced by the plaintiff at
the trial so he was clearly aware of the signature. There is no suggestion in the
documents before the court that the undue influence was not known to the appellant at
the time of the trial.

The basic principle to be applied by the courts when considering an application
to call fresh evidence on appeal or in any other way to pursue a different case from
that presented in the court of first instance was explained by Lord Loreburn LC in
Brown v Dean [1910] AC 273:

"When a litigant has obtained a judgment in a Court of
justice, whether it be a county court or one of the High
Courts, he is by law not to be deprived of that judgment
without very solid grounds; and where...the ground is the
alleged discovery of new evidence, it must at least be such as
is presumably to be believed...".

Brown v Dean was one of the cases considered in Ladd v Marshall [1954] 1 WLR
1489 when Denning LJ set out three principles which the court will apply when
considering an application to call fresh evidence. At p 1491 he said:

"To justify the reception of fresh evidence ..., three
conditions must be fulfilled: first, it must be shown that the
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evidence could not have been obtained with reasonable
diligence for use at the trial; secondly, the evidence must be
such that, if given, it would probably have an important
influence on the result of the case, though it need not be
decisive; thirdly, the evidence must be such as is presumably
to be believed, or in other words, it must be apparently
credible, though it need not be incontrovertible."

In this case, it is clear that the evidence which the applicant seeks to adduce on the
appeal was known at the time of the trial. As such, it fails the first of these conditions
and, in view of the basis upon which the case was decided, the second.

However, I consider there is a more fundamental problem that would arise if
such evidence was to be admitted. As this was not pleaded, it is more than a case of
producing fresh evidence of a matter the court has already considered. It will mean
that the defendants have, at the appeal, to face a totally new line of attack from the
plaintift.

In The Tasmania [1890] 15 App Case 223 it was stated that a point:

"not taken at the trial, and presented for the first time in the
Court of Appeal ought to be most jealously scrutinised. The
conduct of a cause at the trial is governed by, and the
questions asked of the witnesses are directed to, the points
then suggested. And it is obvious that no care is exercised in
the elucidation of facts not material to them.

It appears to me that under these circumstances a Court of
Appeal ought only to decide in favour of an appellant on a
ground there put forward for the first time, if it be satisfied
beyond doubt, first, that it had before it all the facts bearing
on the new contention, as completely as would have been the
case if the controversy had arisen at the trial; and next, that no
satisfactory explanation could have been offered by those
whose conduct is impugned if an opportunity for explanation
had been afforded them in the witness box."

That test has been strictly applied for good reason.

I do not consider the application in this case has any merit and it certainly fails
any of the tests that should be applied.

The application to call fresh evidence is dismissed with costs to the respondents.

I would add that the judgment to be appealed was my own. I dealt with the case
as the only appeal judge available and considered it better to allow the applicant a
hearing inter partes. Order 7, rule 3 of the Court of Appeal Rules only allows the
application to be renewed with the leave of the appeal court where it has been decided
by the single judge without a hearing. As I was involved in the original case, despite
the hearing I gave the parties, I would suggest that, if the appellant wishes to renew
the application to the Court, he should be permitted to do so.
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Cocker v Cocker anor

Court of Appeal, Nuku'alofa
Burchett, Tompkins, Beaumont JJ

8/2001

23 July 2002; 23 July 2002

Land law — time bar of 10 years — no express exception

The facts of this case are set out at Cocker v Cocker [2002] Tonga LR 249.

The appeal was against the finding that the time limited in s 170 expired, at latest, on
24 September 1981.

Held:

1.

If the withdrawal of the action by the appellant's father amounted to a
surrender, the result would be that the estate would have devolved
immediately upon the appellant as his father's heir. But s 54 of the Land
Act made it clear a surrender required "the consent of the Cabinet"; it was
only when land was "so surrendered" that s 54 could operate in the way
the appellant suggested. The withdrawal of the action did not amount to a
surrender.

In the Land Court there was a time bar of 10 years, and it s 170 provided
no express exception. There was no need to decide whether, nevertheless,
the well established doctrine of fraudulent concealment of a cause of
action applied. But certainly there was no scope for an exception simply
based on the nature of a cause of action in fraud. Section 170 applied in
general terms to an action in the Land Court.

The appeal was dismissed.

Statute considered:
Land Act (Cap 132)

Counsel for appellant : Ms Helu
Counsel for respondent : Mrs Vaihu
Judgment

(1]

The decision under appeal in this case turned directly on the effect of the

time bar enacted by s 170 of the Land Act, which provides:
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"No person shall bring in the Court any action but within 10
years after the time at which the right to bring such action
shall have first accrued to some person through whom he
claims, or if such right shall not have accrued to any person
through whom he claims then within 10 years next after the
time at which the right to bring such action shall have first
accrued to the person bringing the same."

[2] Both the Appellant and the second Respondent are grandsons of Sione
Cocker, the Appellant's father Siaosi Tupoulahi Cocker having been a son of his first
marriage to Salote Tanginitopa, a grand-daughter of King Tupou 1, and the second
Respondent's father Tevita Cocker having been the eldest son of his second marriage
to his wife Latu. When their grandfather Sione Cocker died, his widow Latu took a
life estate in the land the subject of the dispute, and following her death, it was on 23
September 1971 registered in the name of Tevita Cocker.

[3] In 1972, the Appellant's father Siaosi Tupoulahi Cocker brought a
proceeding against Tevita Cocker in respect of the land, claiming it rightfully
devolved upon him as the heir. However, on 24 April 1973, the proceeding was
withdrawn.

[4] Then in 1985 Tevita Cocker died, and the land has since been held upon a
life estate by his widow, the first Respondent, upon whose death it will, in the normal
course, devolve upon the second Respondent as the eldest son of Tevita Cocker. But
in 1994 the Appellant claims to have discovered that his father Siaosi Tupoulahi
Cocker was the true heir of Ais father, and that Tevita Cocker obtained registration in
respect of the land by the use of an incorrect affidavit.

[5] To this claim, the Chief Justice held s. 170 provides a bar which cannot
be surmounted. In his judgment, he found that "the time at which the right to bring
such action ... first accrued to some person through whom [the Appellant] claims"
was 23 September 1971, when Tevita Cocker obtained registration in respect of the
land (so the Appellant alleges, wrongfully). It is through the Appellant's father that he
himself claims, and to the Appellant's father the right to bring the action then accrued.
Not only is this so as a matter of legal analysis, but the Appellant's father actually
brought the action in 1972 to which reference has been made, although he withdrew it
the next year. That action, the Chief Justice found, "was on exactly the same issue as
is now raised by the present plaintiff", that is, the Appellant.

[6] In these circumstances, it was held the time limited in s 170 expired, at
latest, on 24 September 1981. The question raised by this appeal is whether there is
any answer to that conclusion.

[7] The Appellant filed written submissions in which it was suggested the
withdrawal of his action by the Appellant's father amounted to a surrender. If it were
so regarded, the result would be that the estate would have devolved immediately
upon the Appellant as his father's heir. But s 54 of the Land Act makes it clear a
surrender requires "the consent of the Cabinet"; it is only when land is "so
surrendered” that s 54 could operate in the way suggested. We are satisfied the
withdrawal of the action did not amount to a surrender.

[8] Then the Appellant argued that the fraud he alleged to have been involved
in the registration of Tevita Cocker prevented time running under s 170. The section
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concludes Part X of the Land Act, which is headed "The Land Court". The first
section of that Part is s 144, by which the Land Court is constituted. Thus, when s
170, the only section in Division IV of the Part, headed "Limitation of Action", refers
to "the Court" it clearly refers to the Land Court. It provides that, in the Land Court,
there is a time bar of 10 years, and it provides no express exception. We do not need
to decide whether, nevertheless, the well established doctrine of fraudulent
concealment of a cause of action applies. But certainly there is no scope for an
exception simply based on the nature of a cause of action in fraud. Section 170
applies in general terms to an action in the Land Court.

[9] For these reasons, the appeal is dismissed with costs.
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R v Kupu

Supreme Court, Nuku'alofa
Ward CJ
CR 48/2002

27,28 August 2002; 28 August 2002
Criminal procedure — no case to answer — risk of unsafe verdict — not guilty

On 9 May 2001 the victim was crossing the road when he was struck by a vehicle
being driven by the accused. The victim died and the accused was charged with
manslaughter by negligence. There were no eyewitnesses but two witnesses who saw
the accused driving. One claimed he was travelling at less than 30 kph and the other
put the speed at over 60 kph. The accused submitted there was no case to answer.

Held:

1. The court considered the evidence that constituted the prima facie case and
was concerned that the issues upon which the jury was to decide were
likely to be influenced by evidence that was manifestly unreliable. This
would lead to a real risk of an unsafe verdict.

2. The jury were directed to return a verdict of not guilty.

Cases considered:
R v Galbraith [1981] 73 Cr App R 124
R v Shippey, Jedynak and Jedynak reported in [1988] CrimLR 767

Counsel for prosecution : Mr Sisifa
Counsel for accused :  Mr Paasi
Judgment

The accused is charged with manslaughter by negligence in that, on 9 May
2001, whilst driving his car, he struck and killed a 67 year old man.

At the conclusion of the prosecution case, there was a submission of no case to
answer. | am satisfied there is a bare prima facie case but I consider the evidence
upon which the jury must decide is likely to lead to an unjust result. As I result I have
stopped the case and directed the jury to return a verdict of acquittal. I gave brief
reasons in court and said I would give full reasons in writing. I now do so.

The prosecution case was that the accused was driving south along Taufa'ahau
Road in the Fanga area. The victim crossed the road from right to left and was struck
and killed by the accused's car. No eye witnesses were called but two witnesses who
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were together in a vehicle travelling in the opposite direction saw the accused' s car
after the impact and before it came to a stop. One of those witnesses was clear that the
car was travelling at a speed of less than 30 kph whilst her husband put the speed at
over 60 kph.

The accused went straight from the hospital, where he had taken the deceased,
to the police station to report the accident and the police interviewed him the next
day. He told the police that he was unable to state his speed because he was singing
along with the car radio and his concentration was on that. He also confirmed that the
deceased crossed the road from his right saying he ran across. He said he swung to
the right to try and avoid the deceased but still struck him. He was thrown onto the
vehicle and then back onto the road.

The evidence established that the deceased was struck violently on the left side
of the body by the front nearside of the accused's vehicle and sustained a number of
fractures to the skull and left leg.

The accused's account to the police was that the deceased ran across and he had
no time to avoid the accident. His reference to reduced concentration was applied
only to questions about his speed and any oncoming vehicle. They were not an
admission that it contributed in any way to the accident.

As I have stated, on that evidence I find there is a prima facie case and, as such,
the accused should be put to his defence and the matter left to the jury. The test is that
where there is evidence upon which a jury properly directed could properly conclude
that the accused is guilty, the jury should be left to decide.

However, on a careful consideration of the evidence that constituted the prima
facie case, I was concerned that the issues upon which the jury was to decide were
likely to be influenced by evidence that is manifestly unreliable thus producing a real
risk of an unsafe verdict.

The unreliable evidence I refer to is a sketch plan drawn by the police the day
after the accident. It was produced in court and it was a very bad plan. The officer
who drew it included numerous measurements which had no relevance to the trial and
omitted others that could be vital. In particular, skid marks are drawn but not
measured and the distance from the point at which those marks end to a patch of
blood at the side of the road is also not given any measurement.

The risk lies in the manner in which the jury might use this plan. Evidence of
the vehicle's speed in a case such as this is clearly important. The jury are faced with
two prosecution witnesses who are mutually contradictory. If the one is believed the
accused was driving at a perfectly proper and responsible speed. If the other is correct
he was driving in a built up area at 20 kph over the speed limit; a highly responsible
act. In order to resolve that conflict the jury will need to look at the other evidence
and in this case that effectively means the plan.

Although there has been no suggestion that the plan is to scale, I believe there is
a serious risk the jury will speculate on the length of the skid marks and the distance
the body was thrown by comparison to the other features marked with measurements.
Unfortunately the scale is so incorrect that the distances cannot be relied on in any
comparative sense. Thus, for example, a side road is marked as being 4.40m wide yet
alongside it is another distance a little over half that which is marked as being 9.40m
and another line only half as long again as the 4.40 m measurement is marked as
being 20.27m.
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It should be mentioned that the witness who put the speed of the accused's car at
well over the speed limit also referred to seeing it pull sharply to the right as the
accused told the police he tried to do. However, the plan shows the skid marks to run
perfectly straight and the point at which the accused considered the impact to have
occurred is also between those marks.

The test for the court in considering a submission of no case to answer has been
stated clearly in R v Galbraith [1981] 73 Cr App R 124 at 127:

"How then should the judge approach a submission of "no
case"? (1) If there is no evidence that the crime alleged has
been committed by the defendant, there is no difficulty. The
judge will of course stop the case. (2) The difficulty arises
where there is some evidence but it is of a tenuous character,
for example because of inherent weakness or vagueness or
because it is inconsistent with other evidence. (a) Where the
Jjudge comes to the conclusion that the prosecution evidence,
taken at its highest, is such that a jury properly directed could
not properly convict upon it, it is his duty, upon a submission
being made, to stop the case. (b) Where however the
prosecution evidence is such that its strength or weakness
depends on the view to be taken of a witness's reliability, or
other matters which are generally speaking within the
province of the jury and where on one possible view of the
facts there is evidence upon which a jury could properly come
to the conclusion that the defendant is guilty, then the judge
should allow the matter to be tried by the jury."

However, the Lord Chief Justice went on to add:

"There will of course, as always in this branch of the law, be

borderline cases. They can safely be left to the discretion of

the judge."
I also bear in mind the comments of Turner J in the case of R v Shippey, Jedynak and
Jedynak reported only in [1988] CrimLR 767 which states:

"It was conceded by the defence that there was undoubtedly
some evidence which went to support "on a minimum basis"
the proposition that the crimes allegedly committed by the
defendants had been so committed by them. However, taking
the prosecution case at its highest did not mean picking out
the plums and leaving the duff behind. His Lordship found
that he must assess the evidence and if the witnesses' evidence
was  self-contradictory and out of reason and all
commonsense then such evidence is tenuous and suffering
from inherent weakness. He did not interpret the judgment in
.... Galbraith .... as intending to say that if there are parts of
the evidence which go to support the charge then no matter
what the state of the rest of the evidence that is enough to
leave the matter to the jury. Such a view would leave part of
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the ratio of Galbraith tautologous. He found that he had to
make an assessment of the evidence as a whole. It was not
simply a matter of the credibility of individual witnesses or
simply a matter of evidential inconsistencies between
witnesses, although those matters may play a subordinate
role. He found that there were within the complainant's own
evidence inconsistencies of such a substantial kind that he
would have to point out to the jury their effect and to indicate
to the jury how difficult and dangerous it would be to act
upon the plums and not the duff."

The commentary on that case by Professor Smith explains it as follows:

"It is quite clear that the case must not be withdrawn from the

jury merely because the judge thinks that the principal
prosecution witnesses are not telling the truth. That would be
to usurp the function of the jury. It is arguably different,
however, though the difference is one of degree, if the judge
thinks that no reasonable jury could find that the prosecution
witnesses are telling the truth. If that is truly the case, then
there is no point in leaving the case to them, for (in the
absence of damaging evidence appearing during the case for
the defence) the jury, which we must assume to be a
reasonable jury, would inevitably acquit.”

I consider these as authority for the course I am taking. It is, and must be, an
exceptional course and will only be rarely be appropriate. I feel, on the evidence
available to the jury in this case, that there is a serious risk the jury will use the
inaccurate plan to resolve the clear and otherwise effectively insoluble contradictions
between the prosecution witnesses.

For that reason I directed the jury to return a verdict of not guilty.
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R v Sakopo

Supreme Court, Nuku'alofa
Ward CJ
CrA 13/2002

29 August 2002; 29 August 2002

Criminal law — appeal against acquittal for theft — magistrate's decision not
interfered with

The respondent was a serving police officer and was tried in the Magistrates' Court on
7 May 2002 charged with theft of a rug. The prosecution allege that, whilst he was on
duty, he removed a rug from a vehicle that had been involved in an accident and was
in the police station. He then placed it in the boot of his private vehicle. This was seen
by a sergeant in the police station and the respondent was arrested. The respondent's
defence was that another officer who was working with him had removed the rug and,
when the respondent saw that, he told him not to do it. He then took the rug to make
sure it was not stolen. He placed it in the boot of his car for safety. He accepted that it
was not proper police procedure and he should have taken it to the charge office. He
pleaded not guilty and was acquitted. The prosecution appealed that decision.

Held:

1. The magistrate had the advantage of having seen and heard the witnesses
and, having done so, came to the conclusion that the respondent may have
been acting honestly. That was a conclusion he could have reached on the
evidence and the appeal was dismissed.

Counsel for appellant : Mr Pouono
No appearance for respondent

Judgment

The respondent was tried in the Magistrates' Court on 7 May 2002 on a charge
of theft of a rug. He pleaded not guilty and was acquitted. The prosecution appeal that
decision on the grounds that:

1. The decision that there is not sufficient evidence is wrong
since it is against the nature of the evidence.

2. The decision to acquit the accused is wrong since it is
against the nature of the evidence.
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The respondent is a serving police officer and the allegation was that, whilst he was
on duty, he removed a rug from a vehicle that had been involved in an accident and
was in the police station. He then placed it in the boot of his private vehicle.

This was seen by a sergeant in the police station and the accused was arrested.

His defence was that another officer who was working with him had removed
the rug and, when the respondent saw that, he told him not to do it. He then took the
rug to make sure it was not stolen. He placed it in the boot of his car for safety. He
accepted that it was not proper police procedure and he should have taken it to the
charge office.

A lance corporal called for the prosecution agreed that there had been another
officer who had taken the rug and that the respondent had told him not to so. The
respondent then took the rug himself.

In his judgment, the magistrate summarised the evidence and stated that he
doubted the element of dishonest taking and concluded; "Wherever the accused put
the rug, he had a good reason for taking the rug to keep it from being lost and they
would be blamed for it. Therefore I will acquit the accused for the reason of benefit of
doubt."

The ground of the appeal is that the magistrate acquitted the accused on the
basis that there was insufficient evidence but it can be seen from the passage quoted
above that he did so because the prosecution did not satisfy him beyond reasonable
doubt.

It is well established that an appellate court will only interfere with a lower
court's findings of fact if it is satisfied that no reasonable court properly directed
could have reached such a conclusion. It will not simply substitute its own opinion for
that of the lower court.

It is easy to understand the prosecution criticism. It is hard to imagine that any
court would believe, when an officer has put someone else's property in his private
car when it would be just as easy, and in conformity with police practice, to place it in
the charge office, that he is doing so to protect the property. However, the magistrate
had the advantage in this case of having seen and heard the witnesses and, having
done so, came to the conclusion that the respondent may have been acting honestly.
That is a conclusion he could have reached on the evidence and the appeal is
dismissed.
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Tonga Development Bank v Tapavalu anor

Supreme Court, Nuku'alofa
Ward CJ
C 658/2000

17 June 2002; 30 August 2002
Creditors' remedies — when limitation period started to run — defence failed

On 19 May 1992 the bank made a loan to the defendants of $4,200. The defendants
defaulted on payment and the bank made a claim for the repayment of the loan. The
writ was filed on 3 August 2000 and the sum sought then stood at $6,176.99 with
interest at 11.5% pa from 30 June 2000. Judgment in default of defence was entered
against the first defendant on 19 February 2002. The second defendant pleaded
several matters of defence but, at the hearing, the defence called no evidence and
relied on the single ground of defence that the claim was outside the five-year
limitation period under section 16(1) of the Supreme Court Act.

Held:

1. Section 16 stated that the period of limitation runs from the date on which
liability was incurred. Default created an obligation on the borrower to
repay but it only arose if the lender demanded payment. The lender
demanded payment on 11 August 1995 and therefore the limitation period
started to run from that date.

2. The court gave judgment to the plaintiff against the second defendant for
$6,176.99 and interest at 11.55pa from 30 June 2000 and costs. It further
ordered that should the defendants fail to pay the sum in full within one
month of judgment, they should deliver the timber dwelling house of the
defendants at Ha'ateiho together with the furniture therein charged as
security in the loan agreement.

Case considered:
TDB v 'Aukamea and others C 326/94

Statute considered:
Supreme Court Act (Cap 10)

Counsel for plaintiff : Mrs Vaihu
Counsel for second defendant : Mr Tu'utafaiva
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Judgment

This is a claim for the repayment of a loan of $4,200.00 made to the defendants
jointly on 19 May 1992. The writ was filed on 3 August 2000 and the sum sought
then stood at $6,176.99 with interest at 11.5% pa from 30 June 2000.

Judgment in default of defence was entered against the first defendant on 19
February 2002 and this hearing was against the second defendant only. Several
matters of defence were pleaded but, at the hearing, the defence called no evidence

40 and rely on the single ground of defence that the claim is outside the five-year

limitation period under section 16(1) of the Supreme Court Act.

Section 16(1) provides:

"It shall not be lawful to sue any person for debt or damages
after the expiration of 5 years from the date on which such
liability was incurred nor to sue for property which has been
in the undisputed possession of any person for more than 5
years. But if any part of such liability or claim has been paid
within such time or the claim or liability has been admitted in
writing within such time the 5 years shall commence to run

50 from the time of such payment or admission and if there be
any deed or document between the parties covering a period
of time the 5 years shall commence to run from the expiration
of such period of time."

The evidence called by the plaintiff established the following facts:

1. 19 May 1992 — Loan agreement between TDB on the one
hand and Tapavalu and Manu on the other for $4,200.00
signed. The Schedule to the agreement provided that the
loan would attract interest at 11.5% pa and, "The first
repayment shall be made in January 1993. A final

60 repayment of the balance of loan and interest then owing
to be made in January 1993".

2. 5 February 1993 — Bank made loan amendment as no
repayments had been made.

3. 12 February 1993 — Letter from Bank to Tapavalu
advising of the amendment. No copy to Manu. The new
arrangement was to repay at $80.00 per month and a final
repayment in January 1994.

4. 4 June 1993 — Letter from Bank to Tapavalu advising
arrears on the new scheme. No copy to Manu.

70 5. 19 October 1993 — Letter from bank to both defendants
requesting payment of 7 months arrears totaling $560.00.
Signed by Manu as received and understood.

6. 10 August 1994 — Letter from Bank to Tapavalu in
Auckland. States the loan is in arrears by $4,061.39 and
requesting "of you to render your assistance and make
suggestion on how you intend to fully settle the debt".

7.  Payments of $80.00 made in July, August, September,
October and December 1994.
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8. 4 February 1995 — Letter from Bank to Tapavalu
demanding payment of the debt in full within 20 days or
court action. Signed for Tapavalu as understood.

9. 11 August 1995 — Letter from Bank to both defendants
stating position of loan at 31 July 1995 and giving "final
warning ... in connection with the late payment of the
loan as per the loan position appears above". Signed by
Manu as received and understood.

10. 21 November 1995 — Letter from lawyer for Bank to both
defendants giving "last chance" to remedy situation before
court proceedings. No evidence of receipt by either
defendant.

11. 26 May 1999 — Letter from Bank to both defendants
demanding payment in full. Signed by Manu.

12. 20 June 2000 — Letter from lawyer for Manu claiming
Manu was only a guarantor but offering to pay loan back
and asking for an arrangement and to freeze interest.

13. 5 July 2000 — Letter from Bank to lawyer suggesting
payment arrangements over two years.

Since then there has been no payment.

Section 16 makes it clear that the period of limitation runs from the date on
which liability was incurred. In this case that would have been when the borrowers
failed to repay the balance of loan and interest in January 1993. However, the loan
agreement between the parties included the condition.

"And in the event of the failure of the borrower to fulfil any
obligation under the Agreement the balance of the loan owing
together with interest becomes payable on demand. ..."

As was stated by Lewis J in TDB v 'Aukamea and others C 326/94, in a similar case,
default creates an obligation on the borrower to repay but "it only arises if the lender
elects to impose demand ...".

There is no doubt the Bank had requested payment of the arrears in order to
repay the debt. By a letter dated 19 October 1993 it requested "the two of you to
please pay in full the arrears". Similarly on 10 August 1994 the Bank had similarly
written "I therefore request of you to render your assistance and make suggestion on
how you intend to fully settle the debt. The Bank will be very happy to receive your
assistance and make suggestion on how you intend in full to settle the debt." There is
no evidence the second defendant received the first but he signed the second as
received. However, I do not accept either of those amounted to a demand.

The first demand was dated 4 February 1995 and was addressed to the first
defendant only although the name of the second defendant has been added at some
stage in manuscript. However, whilst there is a signature over the name of the first
defendant purporting to sign "for" him there is no evidence that the second defendant
was ever sent that demand. The first demand of him was made in the letter of 11
August 1995 which was addressed to both defendants and signed as understood by
the second defendant. Although the wording does not demand payment in full in such
terms, I am satisfied it is clear that is what is being stated and the letter goes on to
threaten legal action.
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I am satisfied that the limitation period under section 16 started to run from that
date in relation to the second defendant. By section 16, it was, therefore, not lawful to
sue for that debt after 12 August 2000.

In this case the writ was signed on 31 July 2000 and filed in the Court on 3

130 August 2000. That was within the limitation period and the defence fails.

I give judgment to the plaintiff against the second defendant for $6,176.99 and
interest at 11.55pa from 30 June 2000 and costs. I further order that, should the
defendants fail to pay the sum in full within one month of this judgment, they shall
deliver the timber dwelling house of the defendants at Ha'ateiho together with the
furniture therein charged as security in the loan agreement.
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Supreme Court, Nuku'alofa

Ward CJ
C 72/2001

29 August 2002; 2 September 2002

Practice and procedure — ill-drafted statement of claim — parts struck out
Costs — ill-drafted statement of claim — costs awarded to defendant

The plaintiff was a prison officer and brought this action in relation to his suspension
and punishment for various prison offences. The statement of claim was rambling and
confused. It dealt with many matters which were not relevant to the remedy sought
and a large part questioned the merits of the decision of the court of inquiry.

Held:
1.

2.

The court did not consider there was any cause of action revealed in
paragraph 1(ii) and it was struck out.

The court of inquiry has power to hear all charges of serious breaches of
any prison rule. It was clearly for that court to decide whether any breach
of the prison rules was serious but that did not bear on its right to entertain
summonses for such offences. That part of the claim was frivolous and
was struck out.

The question whether the court of inquiry had the power to commit to
prison for a breach of rule 89 and the suggestion that the Prison rules were
invalid were matters on which the plaintiff may seek review and the case
was to proceed on those matters only. As they were matters of law the
court directed that the case proceed by written submissions on those
points. The plaintiff was to file submissions within 28 days and the
respondent submissions in reply within 28 days thereafter.

Although they have only succeeded in part in their application, as the
statement of claim was badly drafted and ill-conceived, the costs were
awarded to the defendants.

30 Statute considered:
Prisons Act (Cap 36)

Rules considered:
Prison Rules
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Counsel for plaintiff :  Mr Fifita
Counsel for defendants . MrKefu
Ruling

The plaintiff was a prison officer and brings this action in relation to his
suspension and punishment for various prison offences.

The original writ was filed in January 2001 as an application for leave to seek

40 judicial review. Leave was granted exparte but following an application to strike the
pleading out, the plaintiff was ordered to file an amended statement of claim setting
out the basis of his claim clearly.

That statement of claim was so confusing and unclear that the court directed a
clear statement of claim be filed within 14 days or the action would be struck out.

It is not surprising that, following service of that fresh statement of claim, the
defendants renew their application to strike out. The statement of claim is rambling
and confused. It deals with many matters which cannot be considered relevant to the
remedy sought and a large part questions the merits of the decision of the court of

inquiry.
50 The prayer seeks:
1. "Declaration that:

(i) Decision of the Court to commit the plaintiff to prison
for breaching section 89 of the Prison Rules is ultra vires,
invalid, and of no legal effect.

(i)  Section 88 of the Prison Rules is unreasonable

(i) The court has no jurisdiction to hear Summonses nos 2,
3,5, 6,0f2000

(iv) Prison Rules are exfacie invalid and the Court cannot
enforce them.

60 2. A writ or an order in the nature of Certiorari to quash the
decision of the court with regard to the summonses"
3. Costs.

Doing the best I can in the face of such pleadings and confining my consideration to
the matters in the prayer, I do not consider there is any cause of action revealed in
paragraph 1(ii) and I strike it out.

1(iii) is based on paragraph 35 of the statement of claim which states:

"The court has no jurisdiction to entertain summonses nos 2,
3,5, 6, 0of 2000 for they were petty natures."

Mr Fifita tells the Court that is based on the words of section 15 of the Prison Act
70  which allows the establishment of a court of inquiry to inquire into any charges of

breach of discipline or offences brought against any prison officer "except those of a

petty nature the punishment for which may be provided for by rules under this Act".

I cannot accept that covers this case. The summonses referred to are all for
offences under the Prison Rules and section 16 gives the court power to hear all
charges of serious breaches of any prison rule. It is clearly for the court to decide
whether any breach of the prison rules is serious but that does not bear on its right to
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entertain summonses for such offences. I regard that part of the claim as frivolous and
strike it out.

The application for an order of Certiorari under paragraph 2 is based on that
declaration and I strike it out also.

The remaining matters, namely the question whether the court of inquiry has the
power to commit to prison for a breach of rule 89 and the suggestion that the Prison
rules are invalid are matters on which the plaintiff may seek review and the case shall
proceed on those matters only.

However, they are matters of law and I shall direct that the case proceed by
written submissions on those points.

The plaintiff shall file submissions within 28 days and the respondent
submissions in reply within 28 days thereafter. I shall then list the case for hearing on
those submissions.

Although they have only succeeded in part in their application, the costs of this
hearing, arising as it did from the badly drafted and ill-conceived statement of claim,
shall be to the defendants in any event.
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Tukuafu v Tupoumalohi

Land Court, Nuku'alofa
Ford J
L 5/2001

16, 17 May, 19 June, 1 July 2002; 12 September 2002
Land law — deed of grant obtained through fraud — claim failed on that basis

Since December 1980 the plaintiff, who lives in the USA, had been the registered
holder of a large, 1621 sq m, town allotment at Lapaha. There was no dwellinghouse
on the well situated property. Over the years a number, and an impressive variety, of
trees, breadfruit and other specimens, had been planted on the allotment. Soane
Kautai was the plaintiff's main witness and looked after the property for the plaintiff.
One day in December 2000 he noticed the defendant constructing a concrete slab in
the middle of the allotment as the foundation for a house. The defendant claimed that
it was his api and at a subsequent meeting he told Soane that, acting on legal advice,
he was not prepared to stop the construction of the house he was building for himself.
In April 2000 Soane instructed a solicitor to issue proceedings. The plaintiff sought a
declaration that the work carried out by the defendant on the plaintiff's town allotment
was illegal and sought a further order restraining the defendant from entering upon
the allotment or carrying out any further work upon it. A statement of defence was
filed involving allegations of fraud and the matter proceeded to a defended hearing.

Held:

1. Section 170 of the Land Act barred the bringing of an action, which would
include a counter claim, in the Land Court outside the 10-year limitation
period but the provision did not preclude, and it did not purport to
preclude, any legitimate defence being raised in an action.

2. The letter called in evidence was significant because, coupled with all the
other evidence before the court, it established beyond the balance of
probabilities, that the plaintiff acquired his title to the allotment through a
deliberate systematic fraud on the part of his father.

3. The statutory application form for the grant of the allotment was a
statutory requirement and yet the statement made by the plaintiff on that
form was blatantly false. The plaintiff would have been well aware that
there was a house on the property and it was not his house but the
defendant's. The plaintiff obtained his deed of grant, no doubt at the
instigation of his father, through fraud and deceit. The court did not
endorse such conduct and on this ground alone the plaintiff's claim failed.
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Cases considered:
'lavalu v Minister of Lands [1974-1980] Tonga LR 29
Manu v Tauheluhelu (Supreme Court, L 201/99, 14 May 2002)
Vai v 'Uliafu [1989] Tonga LR 56

Statutes considered:
Land Act (Cap 132)
Nationality Act (Cap 59)

Counsel for plaintiff : Mr Tu'utafaiva
Counsel for defendant : MrNiu
Judgment

Since December 1980 the plaintiff has been the registered holder of a large,
1621 sq m, town allotment at Lapaha. There is no dwellinghouse on the property at
the present time but it is clear from the evidence that the property is well situated. It
occupies a corner site with the southern boundary facing the main entrance to
Takuilau College and across the road from the eastern boundary is the Lapaha Free
Wesleyan Church primary school. Over the years a number, and an impressive
variety, of trees, breadfruit and other specimens, have been planted on the allotment.

Soane Kautai told the court that he looks after the property for the plaintiff and
one day in December 2000 he noticed the defendant constructing a concrete slab in
about the middle of the allotment as the foundation for a house. The defendant
claimed that it was his api and at a subsequent meeting he told Soane that, acting on
legal advice, he was not prepared to stop the construction of the house he was
building for himself.

In April 2000 Soane instructed a solicitor to issue the present proceedings. The
writ is dated 24 April 2001. The plaintiff seeks a declaration that the work carried out
by the defendant on the plaintiff's town allotment is illegal and he seeks a further
order restraining the defendant from entering upon the allotment or carrying out any
further work upon it.

A statement of defence was subsequently filed and the matter proceeded to a
defended hearing. As is so often the case with land claims, as the facts began to
unfold it became apparent that the issues involved were far from straightforward.
They had their genesis back in the 1970s and they revolve around various members of
the Kautai family. It would appear from the evidence that the Kautai family was well-
established in the Lapaha district.

The plaintiff, Vaisiliva, who apparently uses his mother's maiden name, is the
son of Matangi and 'Eseta Kautai. He did not give evidence in the case. According to
a letter which was produced as an exhibit, he resides in Rambling Lane, Euless,
Texas, USA. The court was not given any explanation for his nonappearance.

Although, I accept that there is no rule of law requiring a plaintiff to give
evidence in person, in the absence of some good reason for not doing so, the court is
entitled to expect that the plaintiff will give evidence in support of his case. After all,
it is he who has instigated the litigation which is occupying the time of the court. A
plaintiff is required to prove his case on the balance of probabilities and that task is
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not made any easier if he is not here to answer evidence against his case. That,
however, is a risk which the plaintiff in the present case has left himself exposed to.

The main witness for the plaintiff was Soane Kautai. The plaintiff's father,
Matangi, was Soane's first cousin. Soane explained to the court how he became
involved with the allotment in about 1996 or 1997. He said that the plaintiff had come
out from the States to see his father, Matangi, who was ill at the time, and in
appreciation for what Soane had done in looking after Matangi and taking him to
hospital, the plaintiff decided to give Soane the use of the allotment at Lapaha.
Matangi died in 1997. Soane said that by the time of his death, he (Soane) had given
him financial assistance totalling some $3000.

Soane told the court that he had studied engineering at a University in India
between 1975 and 1981 and he knew that during the 1970s the plaintiff, Vaisiliva,
was studying and living in Australia. When Soane returned to Tonga, in August 1981,
Vaisiliva had already returned from Australia. Soane thought that he had returned
about one year earlier although another witness thought it was longer and that must
have been the case because he signed his application for the api in January 1980.
Soane was in Tonga for only a few weeks before Vaisiliva departed for America
where he has lived ever since.

Much of the case centres around what happened during the period when
Vaisiliva returned to Tonga from Australia. Soane said that Vaisiliva married during
that time and the evidence shows that in January 1980 he signed the application, and
on 10 December 1980 he obtained a deed of grant, in respect of the town allotment
which is the subject of this litigation.

Soane said that when he returned from India in 1981 he noticed that there was a
house on the allotment. He did not know who built the house and he was unsure who
was living in it. In evidence in chief he said that it was occupied by a Mr Antonio
Kautai but in cross-examination he believed that it could have been a man called
"Pulotu". Either way, it is clear from the evidence that the plaintiff never built or
occupied the house and yet there it was, sitting almost in the middle of the allotment
registered in his name. How did this situation come about? The evidence for the
plaintiff was really silent on the point. To find out the answer, it is necessary now to
turn to the case for the defendant.

The defendant, 'Eakalafi, is 55 years of age. He married into the Kautai family.
His wife Emma was a first cousin of Matangi Kautai, the plaintiff's father. Emma's
father, Kapeli, and Matangi's father were brothers. 'Eakalafi married Emma in 1970
and they have 10 children. At the time of their marriage, they lived at Haveluliku but
in 1975 they moved to live with Emma's family in Lapaha because her father, Kapeli,
was ill.

'Eakalafi told the court that he liked living in Lapaha so much that in about 1975
or 76 he changed registration from Haveluliku and became a citizen of Lapaha. He
also asked his wife whether they could acquire a piece of land at Lapaha and he spoke
to the "old man" about it. The "old man" was his father-in-law, Kapeli. Kapeli
arranged for them both to go and see the estate holder, Hon Kalaniuvalu Fotofili.
'Eakalafi said that the estate holder identified the allotment which is the subject of this
case as being available and he told him and Kapeli to go and wait for a visit from his
land representative, Mailau Vaka'uta. Subsequently, the Land representative came to
visit them and after inspecting the allotment he marked out with pegs the area that
was set aside for 'Eakalafi.
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The land representative, who now resides in Hawaii, swore an affidavit
confirming these matters save that his recollection was that Kapeli was the "legal
owner of the piece of land" but the land representative said that Kapeli indicated to
him that the land was to be given to his daughter Emma and her husband 'Eakalafi
and when he conveyed that information to the estate holder, the late Hon. Kalaniuvalu
approved. The land representative noted the date that he was instructed in the matter
by the estate holder as 16 October 1977.

In his amended statement of defence, the defendant alleges that only 30 perches
of the total allotment area of 1 rood 24 perches was set aside for him. In his evidence,
however, he said that the area marked out for him by the land representative was 1
rood 30 perches which is more than the total area of the present allotment. The
defendant's evidence on this point was all the more peculiar because the 30 perches
figure had not been mentioned in the original statement of defence and yet it was
specifically referred to in the amended pleading.

In general, I formed a favourable impression of the defendant's credibility and I
find the conflict on this point puzzling, particularly given the fact that the trouble had
been taken to file an amended statement of defence specifically noting the size of the
area allocated to the defendant. No attempt was made to amend the figure in the
statement of defence after the defendant had given his evidence and so the 30 perches
figure still remains. As it turns out, the resolution of this conflict is not crucial to my
ultimate decision.

'Eakalafi told the court that after his allotment had been pegged out by the land
representative he and the old man (Kapeli) went to the Lands and Survey Office and
he paid $17 being the cost of having the allotment surveyed. "Eakalafi said that he
paid the $17 in cash to a lady at the Survey Office and he received a receipt. He also
talked to her about having the allotment registered in his name. 'Eakalafi said that
later surveyors came out to the allotment and carried out the survey.

The problem for the defendant is that the Registrar of Lands, Siosifa Tupouto'a,
was called as a witness for the plaintiff and he was unable to find any record of a
direction from the Minister to have the land surveyed.

'Eakalafi acknowledged that when he went to the Survey Office he did not have
with him an application form that had been signed by the estate holder. He explained
that he and Kalepi had tried to look for Hon. Kalaniuvalu but they were unable to
meet with him because "he was travelling a lot."

It was clear from the defendant's evidence that he was much dependent upon his
father-in-law (the old man) and he was happy to leave it to him to finalise the
legalities of having the deed of grant finally issued, despite the fact that the old man
was obviously suffering from indifferent health at that stage of his life. I do not find
this surprising, after all, the defendant was the outsider coming into the Lapaha
community and into the Kautai extended family. It was the old man who would have
had all the necessary contacts.

Faced with the evidence from Mr Tupouto'a, I can only conclude that the
defendant was mistaken when he said that a survey was carried out. I accept,
however, his evidence that he paid the $17 survey fee and I also accept his evidence
that, having obtained the approval of the estate holder and having had the meeting
with the land representative, the defendant genuinely believed that he was lawfully
entitled to take possession of the api. That situation was not uncommon. In Vai v
'Uliafu [1989] Tonga LR 56, 59, Webster J. confirmed that it is, "a frequent practice
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and properly (sic) happens in the most cases. The expectation is that in due course the
person on the land will make formal application for registration." Having then paid
the survey fee, 'Eakalafi was content to leave it to the old man to take whatever
further steps were necessary to have the title issued in his name.

180 'Eakalafi then explained to the court how he proceeded to clean up the api and
arrange for an 18 wheel truck to transport his 30' x 24' house from Haveluliku onto
the allotment at Lapaha. He, his wife and the three children they had at that stage,
then moved into the house. He also told the court that he built a "Tongan style
kitchen" to go with the house and he proceeded to plant a variety of trees on the
allotment. All that evidence I accept and had 'Eakalafi and his wife remained living
on the allotment I am confident that no problems would have arisen and he would, in
due course, have been issued with a deed of grant. That was not to be, however.

'Eakalafi told the court that he had a brother working for Qantas and the brother
persuaded him to travel abroad. In 1978 he and his family moved to the United States.

190 He was asked in evidence what then happened to his house and he explained that a
man named Pulotu from Niue had been living at his wife's brothers place and the old
man, Kelepi, had arranged for Pulotu to move in and look after the allotment during
their absence.

The next development in the narrative came with Cyclone Isaac in 1982 which
caused severe damage to many parts of Tongatapu. 'Eakalafi said that he was still in
the States at the time but he received a call from another of his wife's first cousins,
Sitani Kautai, informing him that his house on the allotment at Lapaha had collapsed
in the cyclone and Pulotu was still living in the home when the cyclone struck. A later
witness explained that the house had not fallen apart but it had collapsed to the

200 ground from the poles which it had been standing upon.

'Eakalafi said that he told Sitani to take the house to his own api and use it and
Sitani eventually did that. During that same telephone conversation Sitani also
apparently told 'Eakalafi that Matangi, the plaintiff's father, was attempting to get his
api. 'Eakalafi told the court that upon hearing this, he said to Sitani that he will come
back from America and see the api at his earliest convenience. He explained that he
was unable to check the situation out with Kelepi because the old man was ill at the
time. Kelepi had all the defendant's papers relating to the property.

The following year, 1983, Kelepi, died. 'Eakalafi said that he suspected that the
allotment at that stage had still not been registered in his name but he did not try to

210 contact the Lands Office in Tonga to check. When asked why not, in the course of
cross-examination, the witness simply said, "I was in difficulties at the time". He said
that he was thinking that someone else might try and apply for the api but he was
"engaged on something else" in the States. What the "something else" might have
been, was not clarified in evidence.

The "earliest convenience" for 'Eakalafi's return trip to Tonga turned out to be in
1995. 'Eakalafi explained in evidence that on that occasion he came to Tonga
primarily in his capacity as fundraiser for the building of a new Catholic Church at
Haveluliku. 'Eakalafi said that during that 1995 trip he found out for the first time that
after his house had collapsed in the hurricane, a new cyclone relief house had been

220  built on the allotment. He saw the house but he said that he was not in Tonga for very
long and he overlooked going to the Lands Office to see if he was yet the registered
holder of the allotment.
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'Eakalafi said that he returned to Tonga in 1998 for the opening of the new
Church and on that occasion he did call at the Lands Office because he wanted to
check up on rumours he had heard that the api had been registered in Vaisiliva's
name. He learned from the Lands Office that Vaisiliva had, in fact, been the
registered holder of the allotment since December 1980. 'Eakalafi said that he heard
Soane Kautai was looking after the property for Vaisiliva and so he paid Soane a visit
and he told him that he was going to build a house on the api. Soane's response,
according to 'Eakalafi, was that he did not want him to do that.

The defendants almost passive resistance to the rumours he had heard about
Vaisiliva taking over the allotment were a puzzling feature of this case but when he
was pushed in cross-examination for an explanation for not taking any action earlier,
he explained that, although he had heard rumours, he did not think that "they" would
do such a thing because they were his wife's cousins and in Tongan custom he
thought that they would respect female relatives. I accept that this was a genuine
explanation which 'Eakalafi was putting forward to the court.

'Eakalafi next came to Tonga either in December 2000, as stated by Soane in
evidence, or early in 2001 as he himself said and he then proceeded to build the
concrete foundation for his house on the allotment at Lapaha. It was at that point, or
shortly thereafter, that Soane called in the police. The defendant was unable to tell the
court anything more about what was referred to in evidence as the "cyclone house"
but that evidence came from other quarters. The house was no longer on the property
when 'Eakalfi returned on that occasion.

Vaea 'Akau'ola was a witness for the defendant. He owns the next door
allotment and he has lived on that api at Lapaha since 1976. He was able to confirm
how 'Eakalafi had cleared his allotment and moved his house on to the land. He
thought that 'Eakalafi and his family had lived in the house for about 2 years before
they moved to the States but other evidence indicated that it was for a shorter time
period.

Vaea told the court that at the time the cyclone house was built, he was the
Town Officer. He said that following Cyclone Isaac the Hurricane Relief Committee
required a list of all homes destroyed by the cyclone. He said that 'Eakalafi's house
which had been destroyed in the cyclone, had already been listed by the "previous
Town Officer." The list showed 'Eakalafi's house as being owned by "Matangi," the
plaintiff's father. Other evidence indicated that the "previous Town Officer" who had
listed the house, claiming that it belonged to Matangi was none other than Matangi
himself.

Vaea said that under the hurricane relief scheme, people who lost their homes
were given a new cyclone relief house costing $4000 but the owners only had to pay
$700 -- the balance came from the relief fund.

Earlier evidence had been given by Patsy who was the adopted daughter of
Matangi and his wife 'Eseta. Patsy was born in 1971. She recalled Pulotu living on the
allotment prior to the cyclone and she thought that her father's younger brother,
Antonio, lived in the house for a period but I did not find her evidence in relation to
that early period reliable. What I did accept, however, was her evidence that in 1985
she lived in the new cyclone relief house with her father Matangi and her younger
sister and brother. She recalled the year very clearly because it was the same year that
she started attending Takuilau College across the road. She said that her mother
moved "back and forth" between the cyclone house and their own api.
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It is not clear from the evidence exactly how long Matangi and his family lived
in the cyclone house after 1985 but in 1998, by which time Patsy had married, she
and her husband removed the cyclone house from the allotment at Lapaha to their
own tax allotment where it remains to this day. Patsy was able to confirm that
Matangi, who was her adopted father and also the plaintiff's father, was the Town
Officer at Lapaha at around the time of the cyclone.

The plaintiff has title to the allotment through a registered deed of grant. Until it
is shown to the contrary, the court must presume that the register is correct. In Manu v
Tauheluhelu (Supreme Court, L 201/99, 14 May 2002), this Court stated:

280 "The legal position which has been stated many times by this
Court, is that once a deed of grant is registered in accordance
with the Land Act then it is final unless registration has come
about as a result of an error of law (i.e. contrary to the Act), or
as result of fraud, mistake, breach of the principles of natural
justice or of a promise made by the Minister."

The defendant in the present case challenges the validity of the plaintiff's registration
as holder of the allotment and claims that it was unlawful because it was acquired
through fraud and it included the area which had already been allocated to the
defendant by the estate holder. He also alleges that the grant to the plaintiff was made

290 in breach of the principles of natural justice in that he was never given an opportunity
to be heard. Finally, but not least of all, he challenges the allegation that the plaintiff
is still a Tongan subject and puts him to strict proof that he has not lost his
entitlement to be a landholder in the Kingdom by taking out American citizenship or
some other "voluntary and formal act" within the meaning of s 4(1) of the Nationality
Act (Cap 59).

The plaintiff strongly denies each of these allegations and, as a preliminary
point, alleges that the defendant should not be able to challenge the lawfulness of the
plaintiff's grant because his pleading is "a disguised way of trying to get around the
time limitation" prescribed in s 170 of the Land Act (Cap 132).

300 Section 170 provides that no person can bring an action more than 10 years after
the accrual of the cause of action. The plaintiff submits that the cause of action in the
present case accrued in December 1980 and the defendant should not now, therefore,
be entitled to plead that the plaintiff's claim should be dismissed.

Section 170 bars the bringing of an action, which in my view would include a
counter claim, in the Land Court outside the 10 year limitation period but the
provision does not preclude, and it does not purport to preclude, any legitimate
defence being raised in an action. In 'llavalu v Minister of Lands [1974-1980] Tonga
LR 29, Hill J. held that the writ issued was out of time and the plaintiff was
prohibited by section 148 of the Land Act from bringing any action. Section 148 was

310 the forerunner to s 170. In ruling against the plaintiff on the limitation point, His
Honour went on to say:

"This does not mean of course that she has not got a good title
to the land if she can prove it. All it means is that she cannot
enforce her right by action in the courts. Supposing e.g. she
got possession of this land, she could hold it ... against the
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world because she would not be bringing an action then, she
would be defending one. However, in this action she is
making a claim and that is what she is not allowed to do."

I respectfully agree with that analysis and it is a complete answer to the preliminary
point raised by the plaintiff in relation to s 170 of the Land Act.

The defendant's submissions in relation to the fraud allegation centred around a
letter, which was produced as an exhibit, from the District Officer of the Lapaha
District to the Minister of Lands dated 10 Dec 1980. As the defendant put it, the letter
purports to be a compliance with the requirement of the Minister of Lands at the time,
Hon. Tuita, that applicants for a town allotment had to "build their house on the land
applied for before he would register their allotments." Mr Niu submitted that the letter
falsely represented to the Minister on behalf of the plaintiff that the defendant's house
on the allotment had been built for or by the plaintiff. The letter reads:

"Lapaha

10/12/80.

The Hon Minister of Lands,
Nuku'alofa.

Dear Sir,

I respectfully request your Honour that you kindly be
informed that the town allotment of Vaisiliva Tukuafu has
already had a wooden house with a 24 foot length veranda
built on it together with a Tongan kitchen and a toilet with
respect to your Honour.

Therefore, the Town Officer Matangi Kautai and I request
that your Honour kindly register his town allotment. That is
all.

Respectfully yours,

Manulevu Tatola,
District Officer Lapaha District."

Mr Niu submits that the letter is a fraud because the house in question belonged to the
defendant. He submits that that in itself is sufficient to defeat the plaintiff's claim. Mr
Tu'utafaiva in reply submitted that the letter cannot be considered fraudulent because
it does not say that the house was the property of the plaintiff -- it merely states that
there is a house on the land.

The concept of fraud involves dishonesty or moral turpitude. For the purposes
of establishing civil liability, the test is summed up in the following passage from
Halsbury, 4th edition vol 31, para 1059:

"Whenever a person makes a false statement which he does
not actually and honestly believe to be true, for the purposes
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of civil liability, that statement is as fraudulent as if he had
stated that which he did not know to be true, or knew or
believed to be false. Proof of absence of actual and honest
belief is all that is necessary to satisfy the requirements of the
law ..."

In terms of the necessary standard of proof for establishing an allegation of fraud in
civil proceedings, Halsbury goes on to state (para 1060):

"In determining whether a representation alleged to have been
fraudulent was so made, the standard of proof applicable is
the civil standard of balance of probability and not the
criminal standard of proof beyond reasonable doubt, but the
degree of probability required to establish proof may vary
according to the gravity of the allegation to be proved."

Applying those principles to the present case, if the letter of 10/12/80 stood alone
then I would not be prepared to find that fraud had been established. The letter in
itself is ambiguous as is the evidence before the court as to the Minister's exact
requirements at the time. The defendant submitted that the Minister required
applicants for town allotments to have built their own home on the land applied for
before he would register their allotment but no documentary evidence was produced
to substantiate this statement and the evidence from the Registrar of Lands did not
express the proposition in such precise terms.

Mr Tu'utafaiva submitted that, whatever the position, the Minister had no power
under the Land Act to impose such arbitrary conditions and, therefore, there could be
no fraud in the letter because the Minister should not even have been considering the
question whether there was a dwellinghouse on the allotment.

Strong support for Mr Tu'utafaiva's submission is found in the judgment of
Webster J in the Vai v 'Uliafu case where His Honour, in reference to a similar
requirement by the then Minister of Lands, said:

"... the practice followed appears to differ significantly from
the provisions of the Land Act. It is never right for
administrative practice to be out of step with statutory legal
requirements, as this can cause great confusion and seriously
mislead the ordinary people in their transactions."

Webster J noted (p 60) that the Minister's practice was "not to register a town
allotment unless he received confirmation that the applicant is in occupation and a
house has already been built on it." That is a different requirement from the
proposition as expressed by Mr Niu. In any event, the court understands that the
practice has now been discontinued.

How much reliance, if any, was placed on the letter is conjecturable. It bears the
same date as the Deed of Grant. The survey and other preliminary work required
before a deed of grant could be issued had been completed long before.

The letter is, nevertheless, in my view significant because, coupled with all the
other evidence before the court, it establishes, well beyond the mere balance of
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probabilities, that the plaintiff acquired his title to the allotment through a deliberate
systematic fraud on the part of his father, Matangi.

Matangi was in a position of influence. He knew exactly what was going on. He
was the Town Officer at Lapaha. He knew that his first cousin Emma and her
husband, the defendant, had moved their house from Haveluliku onto the allotment at
Lapaha and that they had lived in the house for more than a year before moving to the
States. He knew that they had then left Pulotu in charge of the property while they
were over in the States. He also would have been aware, because they were brothers,
that Emma's father, "the old man" was not keeping good health. Although the exact
date when Matangi took over as Town Officer was not established, he certainly held
that position in 1980 and I consider it likely that his term covered the whole of 1980,
including January when his son signed the application for a grant. Even if I am wrong
on that point, however, I am satisfied that he would still have had considerable
influence in the District at that stage.

Given this scenario, I have no doubt that Matangi, using his power and
influence, then took advantage of the opportunity that presented itself through the
defendant's absence in the States and his own son's temporary return, and he
persuaded the estate holder to have the allotment registered in his son's name. He then
would have had no qualms about writing the letter to the Minister, or at least in
ensuring that it was sent. Because his son used his mother's maiden name, it is not
apparent from the letter that the Town Officer is really endorsing an application by
his own son. It is not surprising, furthermore, to find Matangi perpetuating the fraud
some two years later when he listed himself in the Cyclone Relief Fund List as the
owner of the defendant's cyclone devastated house.

Exactly how far the plaintiff was implicated in his father's fraud is conjecturable
but he certainly has not helped his cause by electing to remain in the States rather
than give evidence in support of his case. He knew that the fraud allegation had been
pleaded by the defendant and yet he chose not to appear and answer it. The
implications are probably obvious. After all, it was the plaintiff himself who signed
the statutory application form for the grant of the allotment and in that application
form, dated 23/1/1980, he falsely stated (apart from the fact that he was over the age
of 18) that:

"l hereby agree to the grant of the allotment as described
above and declare that there is no impediment to
prejudice this grant." (emphasis added)

That declaration is a statutory requirement and yet the statement made by the plaintiff
was blatantly false. The plaintiff would have been well aware that there was a house
on the property and it was not his house but the defendant's. The plaintiff obtained his
deed of grant, no doubt at the instigation of his father, through fraud and deceit. The
court cannot endorse such conduct and on this ground alone the plaintiff's claim must
fail.

That being my conclusion on the evidence, it is unnecessary for me to go on to
consider the other interesting defences raised by the defendant. It is axiomatic,
however, from my findings, that I have no reservation in also upholding the
defendant's other allegation that the grant of the allotment to the plaintiff was invalid
because, adopting the reasoning and the terminology used by Webster J in the Vai
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case (p 64), it was made on a wrong principle in that, as a matter of fact, the
allotment, or at least 30 perches of the allotment, was not "land available" within the
meaning of s 50 of the Land Act.

The plaintiff's claim fails. No doubt for the reasons already mentioned, no relief
is sought by the defendant and none is granted. The defendant, however, is entitled to
costs to be agreed or taxed. I also direct that a copy of this judgment is to be

450 forwarded to the Minister of Lands.
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R v Mauala

Supreme Court, Nuku'alofa
Ford J
CR 55/2002

22, 26 August 2002; 12 September 2002
Criminal law — attempted rape and indecent assault — proof required

On 14 March 2002 the 18-year-old complainant went to a store in Sopu and on the
way home she was accosted by the accused who had been drinking. The complainant
alleges that she was knocked off her bike on to the side of the road and, despite her
vigorous attempts to fight off the attack, she was indecently assaulted in the course of
an attempted rape. The complainant was discovered by her stepfather who had heard
her cries and had gone out to look for her. The accused was charged with attempted
rape and, in the alternative, indecent assault. The accused was a 24-year-old married
man with one child. He contended that he had known the complainant for some six
months and he considered that he had "a boy-girl relationship" with her. He told the
court that on the night in question he wanted to have sex with the complainant but she
said, "no, maybe some other time" but she had consented to him kissing her on the
lips and on her breasts. He pleaded not guilty and the matter proceeded to trial.

Held:

1. To prove a charge of attempted rape, the Crown must prove two elements:
first, that the accused formed an intention to commit the crime of rape, and
secondly, that the accused did or omitted some act for the purpose of
actually carrying that intention into effect. The mental element in
attempted rape was the same as that required for the full offence, namely,
an intent to have sexual intercourse coupled with awareness that the
complainant may not be consenting The court was not persuaded beyond
reasonable doubt that the necessary elements to establish a charge of
attempted rape were made out.

2. To establish a charge of indecent assault the Crown must prove that there
was an assault on the complainant, which was any intentional application
of force. Secondly, the assault must be indecent according to commonly
accepted community standards and finally, the Crown had to establish that
the complainant did not consent to what occurred and that the accused did
not honestly believe that the complainant consented. The complainant's
evidence corroborated by her stepfather satisfied the court that all the
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elements of the indecent assault charge were established to the required
standard of proof.
3. The accused was acquitted on Count 1 and convicted on Count 2.

Cases considered:
R v Cavanagh [1972] 1 WLR 676
R v Khan [1990] 1 WLR 813
R v Woodhead (1847) 2 Car & Kir 520

Counsel for Crown . Mr Sisifa
Counsel for accused : Mr Tu'ivai
Judgment

The delivery of this judgment has been delayed up until today's date because
counsel for the accused has been on business in New Zealand.

The accused is charged with attempted rape and, in the alternative, indecent
assault. He pleaded not guilty and the matter proceeded to trial. The case has some
unusual features.

On 14 March 2002 the 18 -year-old complainant went to a Chinese store in
Sopu and on the way home she was accosted by the accused who had been drinking.
The complainant was knocked off her bike on to the side of the road and, despite her
vigorous attempts to fight off the attack, she was indecently assaulted in the course of
the attempted rape. That is essentially the Crown's case. The complainant was rescued
by her stepfather who had heard her cries and had gone out to look for her.

The complainant, a high school student, told the court in evidence that sometime
between 10 pm and 11 pm on Thursday 14 March 2002 her mother had asked her to
go to the local Chinese store and buy a loaf of bread. She took her stepfather's bike.
She said that she saw "this guy" by the store. He was drinking and had a cup or a jug
of alcohol in his hand. She had left her bike on the opposite side of the road from the
store and she said that as she was walking back to fetch it after buying the bread "the
guy", who she identified as the accused, followed her and touched her arms and kept
asking if they could talk. The complainant said that she kept saying "no". When she
then picked up her bike and started to ride it home he held on to the handle while
walking along side of her while she kept on telling him to let her go because her
parents were waiting for her. The complainant then told the court that when she tried
to ride away the accused pushed her so hard that she fell off the bike on to the side of
the road and then, in her language, "he tried to rape me."

The complainant said that after he pushed her onto the road, the accused started
taking off her trousers, tights and panties. She said that she was struggling, crying and
telling him to stop but she was tired and had no strength left and so she just lay on the
road. The complainant said that after the accused pulled her underwear down he
started licking her vagina and she then said, "he was trying to touch my vagina with
his hands." The undergarments were produced in evidence and the complainant
pointed out a tear in the back of her black tights which she said was caused when the
accused was removing them.

The complainant told the court repeatedly during her evidence how she cried
and struggled during the whole episode which she said lasted for some 20 -- 25
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minutes. She also said that she yelled out for help "many times" but the accused told
her to shut up. She said that at one point he "squeezed my neck and was kissing my
tits on the ground and he told me to shut up and not to cry because a neighbour might
hear."

The complainant, who gave all her evidence in English, went on to tell the court
how she was found by her stepfather:

"While crying and yelling, I heard footsteps on the other side
of the road. I realised it was someone who had noticed me and
I kept on yelling for help and I heard someone close calling
someone else's name in the neighbourhood and I knew that he
heard me. When I was crying and when I heard the footsteps
walking towards me and it (sic) was coming closer to me and
while I was lying on the road he was trying to take off his
trousers and all of my clothes were down and he was trying to
take off his trousers he wore. And he was sitting on my feet
and holding my left hand. I moved around and was trying to
escape but when I tried to get up he pushed me down on the
road a few more times. I kept on crying. I tried to run. I left
my bread. When I got to the other side of the road My
stepfather asked what happened and I told him. I kept crying.

I did not know the reason why he jumped up. Think it was
because he saw my stepfather watching across the road. When
he tried to take off his trousers he jumped up. I started to run.
I saw a person standing on the road. I did not know it was my
stepfather. I told him what happened."

Towards the end of her evidence in chief, the complainant was asked whether she had
seen the accused before the night of the incident. She first answered "no" and then she
proceeded to tell the court that she had met him once before back at the end of
December 2001. She said that she was walking back from town with a photograph of
her high school class and she dropped the photograph. The accused, who was walking
on the other side of the road came over and picked it up and put it in his pocket. She
said that she kept on asking for it back but he would not return it. A lady then drove
up in a car and called the accused by name and then she asked the complainant what
she was doing talking to her husband. The complainant said that she explained how
he had taken her photograph and at that point the accused gave the photograph back.
The complainant was then asked by Crown counsel: "Was there any other time you
had seen him prior to the incident on 14 March?" She replied: "No".

In cross-examination, Mr Tuivai followed up this line of questioning. He put it
to the complainant that the accused would say that he had met her on a number of
times prior to the incident. Her response to that proposition was, "that is not true." I
propose to come back to this point.

The complainant also said in cross-examination that at no stage did the accused
remove her pants below her knees and she also confirmed that he had only touched
the outside area of her vagina with his hands.

The stepfather gave evidence and I will also come back to that later.
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The Crown called only one police officer. That was a constable Taufa. He took
no part in the arrest or the processing of the accused and his only involvement in the
case was that he was called in to witness the accused sign his name at the end of his
interview with the investigating officer, constable 'Ahofono. That was at
approximately 23:00 hours on Friday 15 March 2002.

130 Constable 'Ahofono was not called as a witness. Crown counsel explained that
he is presently in the United States. That is something which should have been
ascertained prior to the pretrial conference when the trial date was confirmed and the
problem should then have been explained to the trial judge. If a Crown witness is
absent for reasons beyond the prosecution's control then, whether the trial should
proceed without him or whether it should be adjourned, is a matter for the trial judge's
discretion. In R v Cavanagh [1972] 1 WLR 676, Lord Lane said:

"The prosecution must take all reasonable steps to secure the
attendance of any of their witnesses who . . . the defence
might reasonably expect to be present. The reason for that is

140 obvious and was expressed in R v Woodhead (1847) 2 Car &
Kir 520. If, however, it proves impossible, despite such steps,
to have the witnesses present, the court in its discretion may
permit the trial to proceed provided that no injustice will be
done thereby. What considerations will affect the exercise of
the court's discretion will vary infinitely from case to case.
Would the defence wish to call the witness if the prosecution
did not? What are the chances of securing the witnesses
attendance within a reasonable time? Are the prosecution
prepared to proceed in his absence? If so, to what extent

150 would the evidence of the absent witness have been likely to
assist the defendant? If the absent witness can be procured,
will other witnesses by then have become unavailable. There
will be many other matters which may have to be
considered."

In the present case, no indication was given to the court or to defence counsel prior to
trial that the police officer who arrested the accused and was in charge of the case
would not be giving evidence. On the contrary, his name was included in the Crown's
list of witnesses.
As it was, counsel for the accused took strong exception to parts of the police
160 record of interview and to certain matters surrounding the arrest of the accused but he
was not able to explore his points of concern in cross-examination because the only
police officer called as a witness knew nothing about the arrest or the conduct of the
interview. The timing of the arrest, for example, was a point which assumed some
significance. Both the complainant and her stepfather said that she left for the shop
between 10 pm and 11 pm the stepfather estimated that he found her about 30 -- 35
minutes later. The accused, in his evidence, said that it was not until 12:23 am that the
stepfather had arrived on the scene. He told the court that he was able to be specific
because he had looked at his watch at that point.
The evidence was that the complainant had made immediate complaint to the
170 police when she arrived home. Evidence, therefore, of the exact time when the
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complaint had been lodged with the police would have cleared up some of the
uncertainties raised in relation to this aspect of the case but it was not forthcoming.

There were other aspects surrounding the circumstances of the arrest which
defence counsel also took issue with. I am satisfied that the concerns he raised were
legitimate concerns and not simply "stage-managed" issues to highlight the
significance of officer 'Ahofono's evidence.

The court has an overriding concern to ensure that the accused receives a fair
trial and it has a discretion to exclude otherwise admissible prosecution evidence if it
is not desirable in the interests of justice that such evidence should be admitted. The
record of interview and other documentation produced by constable Taufa were
accepted on the basis that he was a witness to the interview. It did not emerge until
the end of his evidence, in answer to a question from the Bench, that he had not, in
fact, been able to sit in on the interview because he had other duties to attend to. He
had simply been called in after completion of the interview to witness the accused's
signature.

Counsel for the accused did not object to the admission in evidence of the police
documentation but, for the reasons stated, I, nevertheless, consider that in the overall
justice of the case, I should exclude the documentation from my consideration of the
case. That is the course I have decided to follow. The officer in charge of the case
should have given evidence.

The accused elected to give evidence. He did not have to. There is no onus on
an accused person to prove his innocence. In a criminal trial the onus is on the Crown,
and it remains on the Crown throughout, to prove all the essential elements of each
charge beyond reasonable doubt.

The accused told the court that he is a 24-year-old married man with one child
and he lives about five houses away from the Chinese store referred to in evidence.
The essence of his evidence was that he had known the complainant for some six
months and he considered that he had "a boy-girl relationship" with her. He told the
court that on the night in question he wanted to have sex with the complainant but she
said, "no, maybe some other time" but she had consented to him kissing her on the
lips and on her breasts. He admitted in cross-examination that he was "aroused" but
he said that everything he did, he asked her first and he denied taking her tights and
pants down or touching her vagina in any way.

In one part of his cross-examination, Crown counsel put a series of propositions
to the accused which seemed to be premised on the assumption that the accused and
the complainant had known each other prior to the incident and that there had been
some consensual element involved in the incident itself. The following question in
cross-examination illustrates the point:

"And even though (the complainant) consented for you to kiss
her on the lips and breasts, you were still unhappy with her
because you had been trying to come to her home and she was
still lying to you -- many times you had been to her house and
she was still lying to you?"

That line of questioning led to the following exchange between the Bench and Crown
counsel during the presentation of his closing submissions:
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"Counsel: The Honourable Court has heard from the
complainant herself and the Crown submits that the
complainant's evidence stated that she only got to meet the
accused once and that was during December last year. The

220 second occasion the complainant met the accused was on the
night of the offence against the accused, the 14th of March
2002.

Court: That was her evidence. In your cross-examination of
the accused you put a lot of propositions to him such as he
would have been disappointed going around to her house and
she breaking her promise and not being there, what do I make
of all that?

Counsel: The Crown's case was, although the complainant
denied some of - of her -- but it's not clear to the Court

230 whether the complainant had seen the accused more than two
times, that is a fact for the court to decide but there's no
dispute against that evidence of the accused that he met the
complainant on several occasions.

Court: There's no dispute from the Crown's point of view?

Counsel: Yes, however Your Honour, the Crown's case is
that..

Court: I'm sorry, I just want to get that it clear, so there's no
dispute from the Crown's point of view that he met the
complainant several times before this incident.

240 Counsel: Several times, yes, although the complainant denied
seeing him more than once."

Then, further on during Crown counsel's submissions:

"Crown counsel: Whether the complainant allowed the
accused to kiss or suck her breasts is upon her own will but up
to the point where she put it clearly to the accused that she did
no longer wish to continue with such acts, her consent ended
and the Crown submits that up to the point when the
complainant stopped the accused, the accused was so aroused
and couldn't help it but to force the complainant to satisfy his
250 own lust.

Court: Do I take it from that, that the Crown agrees that she
may have consented to the kissing on the lips and maybe the
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breasts but that's as far as it went, she consented to nothing
else?

Counsel: The Crown doesn't accept that because the
complainant herself didn't agree that she agreed to allow the
accused to kiss her.

Court: Yes, but she also told the court that she had only met
the accused once and the Crown has made an
acknowledgement in relation to that and I'm just trying to see
how far it goes. Does it go to the proposition I just put to you
or not?

Counsel: No sir.
Court: It doesn't? So just to get it clear, you are really saying
that the complainant's evidence, you're inviting the court to

accept it all, apart from her previous associations with the
accused?

Counsel: No, Your Honour, I'm just putting to the court that
it's unclear to this Court.

Court: What, what's unclear?

Counsel: Her previous -- like -- whether she had previously
seen the accused.

Court: I thought the Crown had conceded that she had, in
fact, seen him. That's what you told me a few moments ago?

Counsel: Um, I was just raising the point.

Court: I want to get it very clear because, "there is no dispute
that the accused saw the complainant several times despite her
denial." Now that's what I wrote down. Are you saying that is
not what you meant?

Counsel: I'll take it back.

Court: You'll take what back, you'll take this back?

Counsel: Yes, I'll take that back.
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Court: It is pretty important, I'll just make a note, "Mr Sisifa
now takes this back".

The Crown cannot make "see-sawing" concessions like that in a criminal case and I

decline to accept counsel's retraction. The only conclusion I can draw from the

concessions made he is that the complainant told lies on oath when she denied having

seen the accused other than on the day when she dropped the photograph on the road.

In those circumstances, I have determined that she is an unreliable witness and I am
290 not prepared to act on her unsupported evidence.

The only reliable corroboration, in my view, comes from the complainant's
stepfather. I found him to be a credible witness. He is a 33-year-old stevedore. He
said that after the complainant had been gone for 20 minutes or more he heard yelling
or shouting and so he went outside and then he heard other shouting and he
remembered that the complainant had gone to the shop and so he started walking
down the road. As he heard shouting continuously he hurried his step and then he saw
his bike on the road. As he got nearer he looked across to the side of the road and saw
the accused sitting on top of the complainant's stomach. He said that, at that point, he
would have been only 3 meters away from them. The accused turned around and saw

300 him and then he let go of the complainant and she stood up crying and started pulling
up her clothes and she then ran past her stepfather. He called out to her and asked
what had happened and she said that the accused was forcing her.

The stepfather continued:

"I then left the complainant and started towards the accused to
see what happened. As I approached the accused, I told him
that what he did was unreasonable and that the complainant
would lay charges against him. He told me, that's fine with
him -- it's okay."
The stepfather said that he noticed that the accused was drunk. He could tell that from
310 the way he walked and from the smell.

I accept that evidence. The stepfather seemed to me to be a truthful witness.

I turn now to the charges faced by the accused. To prove a charge of attempted
rape, the Crown must prove two elements: first, that the accused formed an intention
to commit the crime of rape, and secondly, that the accused did or omitted some act
for the purpose of actually carrying that intention into effect. The mental element in
attempted rape is the same as that required for the full offence, namely, an intent to
have sexual intercourse coupled with, at least, awareness that the complainant may
not be consenting -- R v Khan [1990] 1 WLR 813.

The stepfather came out of the house as soon as he heard the first cry and he

320 was on the scene within a very short time. By then the accused had been with the
complainant for approximately 20 minutes or more and the complainant admitted that
during that time his hands had only touched the outside of her private parts. I do not
accept the complainant's evidence that she had been crying and shouting prior to
when the stepfather first heard shouting. It is also significant, in my view, that the
stepfather said that the accused was sitting on the complainant's stomach, not her legs,
and he said nothing about the accused having his pants down when he accosted him.
He was certainly given every opportunity by counsel to make that observation, if it
had been true.
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Having regard to all those factors, I have not been persuaded beyond reasonable
doubt that the necessary elements to establish a charge of attempted rape have been
made out.

The demarcation between attempted rape and indecent assault is not clearly
defined and there is an obvious overlap. The elements which the Crown must prove to
establish a charge of indecent assault are well-established and have been restated by
this Court in a number of recent cases. First, there must be an assault on the
complainant, which is any intentional application of force. Secondly, the assault must
be indecent according to commonly accepted community standards and finally, the
Crown has to establish that the complainant did not consent to what occurred and that
the accused did not honestly believe that the complainant consented.

With the corroborative evidence from the stepfather, the Crown has satisfied me
beyond reasonable doubt that all the elements of an indecent assault charge have been
made out. While I accept that the accused may have had reasonable grounds initially
for believing that the complainant consented to his advances, that all changed at about
the point in time when the stepfather heard the complainant yelling out. It must have
been patently obvious to the accused by then that any prior consent to his advances
had been withdrawn. It is no defence that the complainant consented if the indecency
was afterwards committed by force or against her will.

The complainant's evidence, in so far as it was corroborated by her stepfather,
satisfies me that all the elements of the indecent assault charge have been established
to the required standard of proof.

The accused is, therefore, acquitted on Count 1 and convicted on Count 2.
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Church of Tonga v Pacific Trading Ltd anor

Supreme Court, Nuku'alofa
Ford J
C 259/1999

6, 7, 8 November 2001, 21, 22 March, 15, 16, 18 April, 15, 24 May and 14 August
2002; 12 September 2002

Negligence — no explanation - res ipsa loquitur applied
Costs — misgivings as to presentation of case - reduced costs accordingly

The plaintiff's vessel, the M V Siupeli Koula was tied up at the Tu'imatamoana wharf,
Nuku'alofa, between two other vessels, the M V Alamea, a steel boat which was up
against the wharf and the Tada III, a fibreglass hulled vessel, which was tied on its
outside. It was alleged that while manoeuvring in the harbour on the morning of 30
October 1998, the defendants' vessel, the M V Pulupaki, negligently reversed into the
Tada III and the Siupeli Koula suffered damage as it was then crushed between the
Tada IIT and the M V Alamea. The plaintiff claimed the sum of $35,000 on account of
damages allegedly sustained. The collision resulted because the Captain of the M V
Alamea, the second defendant, was unable to disengage the vessel out of reverse gear.
The defendants denied any negligence on their part.

Held:

1. In the absence of any explanation as to why the gear jammed, it was an
appropriate case for the application of the res ipsa loquitur doctrine. Res
ipsa loquitur was not pleaded by the plaintiff but it did not have to be.

2. The M V Siupeli Koula immediately prior to the accident was a "well
worn vessel". The plaintiff was under a duty to mitigate its loss. It did not
satisfactorily explained to the court why it did not accept the quotation
from the Ministry of Fisheries for $8000 and have the repair work carried
out back in 1999. Instead, the plaintiff waited until 2001 and then carried
out the repair work in the course of a much larger overhaul and refit of the
ageing vessel.

3. The claim for special damages of $8000 was allowed. In addition, the
plaintiff made out a case for limited general damages of $1000.

4.  There was an issue as to the legal status of the defendant. Counsel applied
to change the name of the plaintiff to that of its individual trustees. The
court allowed that application.

5. The court had misgivings as to the way the plaintiff's case was presented.
Had the case been properly prepared the case should have been completed
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in four days (as opposed to eleven days). Therefore costs were awarded on
the basis of a four day hearing.

Cases considered:
Bennett v Chemical Construction (GB) Ltd [1971] 3 All ER 822
Piukala v Fonohema (Court of Appeal, CA 13/2000, 23 July 2002)
Scott v London and St Katherine's Docks Co (1865) 3 H & C 596 (Ex Ch) 601

Statute considered:
Births, Deaths and Marriages Registration Act (Cap 42)

Counsel for plaintiff : Mr Veikoso
Counsel for defendant : Mr Tu'utafaiva
Judgment

In this proceeding, the plaintiff claims the sum of $35,000 on account of
damages allegedly sustained by its vessel, the M V Siupeli Koula, on 30 October
1998. The Siupeli Koula was tied up at the Tu'imatamoana wharf, Nuku'alofa,
between two other vessels, namely the M V Alamea, a steel boat which was up
against the wharf and the Tada 111, a fibreglass hulled vessel, which was tied on its
outside. It is alleged that while manoeuvring in the harbour on the morning of 30
October 1998, the defendants' vessel, the M V Pulupaki, negligently reversed into the
Tada 111 and the Siupeli Koula suffered damage as it was then crushed between the
Tada 111 and the M V Alamea.

Although no particulars of negligence were pleaded, the evidence established
that the collision resulted because the Captain of the M V Alamea, the second
defendant, was unable to disengage the vessel out of reverse gear. Evidence for the
plaintiff was given by Sunia Vilalani, an officer with the Ministry of Marine & Ports
who had investigated the accident. Mr Vililani concluded that the Captain had been
negligent because the engineer had been in the wheelhouse at the time of the accident
whereas the Captain should have ensured that he was down in the engine room. The
implication being that if the engineer had been at his proper post then he could have
disengaged the jammed reverse gear earlier, thus avoiding the collision.

No evidence was called by the defendants and so the exact nature of the gear
problem could not be explored any further. The defendants denied any negligence on
their part but, in the absence of any explanation as to why the gear jammed, I would
have thought that it was an appropriate case for the application of the res ipsa
loquitur doctrine. Res ipsa loquitur was not pleaded by the plaintiff but it does not
have to be -- Bennett v Chemical Construction (GB) Ltd [1971] 3 All ER 822, 825.
The doctrine is summed up in the following passage from Scott v London and St
Katherine's Docks Co (1865) 3 H & C 596 (Ex Ch) 601:

"There must be reasonable evidence of negligence. But where
the thing is shown to be under the management of the
defendant or his servants, and the accident is such as in the
ordinary course of things does not happen if those who have
the management use proper care, it affords reasonable
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evidence, in the absence of explanation by the defendants,
that the accident arose from want of care."

Halsbury, 4th edition, vol 43, para 950 states:

"Where on the undisputed evidence of the circumstances
leading up to a collision a prima facie case of negligence is
made out against a ship, it is not sufficient rebuttal to show
that her steering gear jammed. It must be shown that the
jamming could not have been avoided by the exercise of
reasonable care and skill ... The defendant in a collision case
is usually bound to prove those facts which are peculiarly or
exclusively within his knowledge."

In my view, as it was expressed in Bennett v Chemical Construction, the plaintiff in
the present case has an unanswerable claim in negligence and I find accordingly.

Most of the evidence called by the plaintiff focused on the issue of damages. It
was extremely disjointed, however, and not well presented. When the hearing began,
the damages claim stood at the figure shown in the statement of claim, namely special
damages totalling $8000 together with general damages of $5000. On the 8th day of
the hearing the plaintiff then sought leave to increase the special damages figure from
$8000 to $30,000. The application was not opposed and so leave was granted. One of
the principal witnesses for the plaintiff on damages was then, with leave, recalled to
the stand to give evidence in the case for the third time. As I have indicated, the
plaintiff's presentation of its damages claim was nothing short of abysmal.

An exception was the evidence called by the plaintiff from 'Aisea Tupou, a well
qualified government boat builder with the Ministry of Fisheries. Mr Tupou said that
he had been invited by the plaintiff to carry out a survey of the damage to the Siupeli
Koula and provide an estimate of the repair costs. He duly prepared his report and
then, on official Ministry of Fisheries letterhead, he provided a quotation, with a full
breakdown of the figures, for carrying out the repair work. His quotation, dated 9
February 1999, came to $8000 and that was no doubt the basis for the $8000 figure in
the original statement of claim.

Mr Tupou impressed as a credible witness. He told the court that he had been in
the boat building business since 1975 and during that time he had built in excess of 60
vessels and carried out repair work on many others. He noted that the M V Siupeli
Koula was an 18-year-old vessel with a length of 54 ft 10 inches and a width of 17 ft
5 inches. It was some 10 feet in height.

Mr Tupou told the court that he had carried out two inspections of the Siupeli
Koula. The first was in November 1998 and the second was on the same day that he
prepared his quotation, namely, 9 February 1999. Significantly, he said that he only
recorded damage to the vessel which he thought had been caused by the accident. In
cross-examination he admitted that there was other damage to the vessel that had not
been caused by the collision.

Mr Tupou's quotation, on behalf of the Ministry of Fisheries for carrying out the
repair work was never accepted. He told the court that he did not know the reason
why it was rejected. When the principal Church of Tonga witness was asked the
reason in cross-examination, he said that he was not satisfied with the quotation
because the figure of $8000 was too low.
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The plaintiff then sought to totally distance itself from Mr Tupou's evidence and
through subsequent witnesses, counsel proceeded to produce, in a most haphazard
way, a series of invoices from New Zealand firms for timber and other repair
materials supplied between July 2001 and April 2002. The 4-page summary of these
invoices, none of which had been translated into the English language, was then
produced as the basis for increasing the special damages claim figure to $30,000.

As Halsbury 4th edition, vol 43 para 988, states:

"The onus is always on the plaintiff who claims damages to
prove that the damage was caused by the negligence of the
defendant. When the plaintiff has made a prima facie case that
the damage claimed is occasioned by the collision, the burden
of proof then shifts to the defendant to show that the damage
was not so occasioned, for instance by showing that it is to be
attributable to another or a concurrent cause for which the
plaintiff is responsible."

Halsbury also states, para 986:

"The injured party is bound to prove that he has sustained the
loss which he alleges, and he must supply the means for
ascertaining its amount. If the injured party can reasonably
mitigate the damage done by the collision, he is bound
ordinarily to do so."

In the present case, the plaintiff endeavoured to persuade the court that prior to the
collision the M V Siupeli Koula was in good condition apart from its engine. The
evidence was that it was awaiting the arrival of a new engine from overseas. In his
submissions, Mr Tu'utafaiva referred to Mr Tupou's evidence where he had talked
about other damage to the vessel which could not have been caused by the collision.
He also reminded the court of the evidence that prior to the accident, the M V Siupeli
Koula had been advertised as the first prize in a raffle being conducted to raise funds
for the Church of Tonga. After the accident, the first prize was changed from the
vessel to a cash prize of $10,000. That figure, submitted Mr Tu'utafaiva, was
probably a reliable estimate of the boat's real value at the time. There was also
evidence that the vessel had been sold in September 1995 in an arm's length
transaction for $25,000 but the deal later fell through. I have taken all this evidence
into account.

I also accept that only relatively minor damage was apparently caused to the
Tada III as a result of the collision. Why that should be is not something that was
explored in evidence but credible graphic evidence was given by an eye witness who
was actually on the Siupeli Koula at the time of impact and I have no doubt that the
vessel did suffer significantly greater damage than the Tada III.

The plaintiff submitted that the vessel had suffered damage to its starboard side
which Mr Tupou had not noticed and it produced photographs showing some cracks
and rot in the timber decking. When the photographs were put to Mr Tupou in cross-
examination he said that if he had seen such damage and been satisfied that it had
resulted from the accident then he would have included it in his report. I accept that.
In all events, it is up to the plaintiff to prove its damages claim and if there was
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170 damage to the starboard side, then the Church of Tonga witness who took Mr Tupou
to inspect the vessel should have pointed that out to him.

Mr Tu'utafaiva described the M V Siupeli Koula immediately prior to the
accident as a "well worn vessel". That description fits in with my own assessment of
the evidence. The plaintiff was under a duty to mitigate its loss. It has not
satisfactorily explained to the court why it did not accept the quotation from the
Ministry of Fisheries for $8000 and have the repair work carried out back in 1999.
The evidence showed that instead, the plaintiff waited until 2001 and then carried out
the repair work in the course of a much larger overhaul and refit of the ageing vessel.

I accept Mr Tupou's evidence, however, and I allow the claim for special

180 damages in the sum of $8000. In addition, T accept that the plaintiff has made out a
case for limited general damages. Under this head, I award $1000.

In closing submissions, counsel for the defendants raised two technical points
which should, more appropriately, have been raised as preliminary issues prior to trial
rather than left to the very end of the 11 day hearing. I, nevertheless, need to deal with
them.

Counsel's first point was that the Supreme Court did not have jurisdiction to
hear the case in its civil jurisdiction because it was an Admiralty matter and the
English Admiralty rules provide a special "preliminary act" procedure for dealing
with collision claims. I rule against the defendants in respect of this submission. Early

190 in the proceedings they applied to strike out the claim upon similar grounds and on 31
August 1999 Finnigan J. issued a Ruling allowing the claim to proceed as an in
personam claim against the defendants for damages in negligence. There was no
appeal against that decision. The matter is, therefore, res judicatur.

In any event, the court retains the power to order dispensing with or limiting the
requirements of the special preliminary acts procedure in collision cases and, while |
accept that the plaintiff should have made application for such dispensation at the
outset, I would not regard the circumstances of the present case as appropriate for the
application of the preliminary act procedure. While those rules would be appropriate
and helpful in a case involving a collision between vessels on the high seas, they

200 would have little practical relevance to an incident like the present involving a vessel
that was actually moored at a wharf.

The second point raised by Mr Tu'utafaiva in his closing submissions was a
challenge to the legal status of the Church of Tonga. It does not appear that the
Church of Tonga has any legal status. Mr Veikoso referred to an earlier case in this
court where the Church was named as a fifth party but, it is clear from the report, that
its legal status was never challenged on that occasion. In this case, it has been.
Counsel produced an Order issued by this court dated 13 May 1929 which
"recognised the body known as "Church of Tonga" but that document was issued
simply for the purposes of the Births, Deaths and Marriages Registration Act (Cap

210 42). The recognition allows ministers of the recognised Church to conduct wedding
ceremonies and other associated functions. Such recognition certificates are still
issued by the court these days whenever a new Church establishes itself in the
Kingdom.

Other earlier documentation was produced in evidence relating to a contract for
the sale of the boat and its arrest under an Admiralty action. The owners of the vessel
were described in those documents as certain named trustees of the Church of Tonga.
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This should have alerted counsel in the present case to the potential jurisdictional
problem.

In the interests of what I saw as the overall justice of the case, I heard argument
on Mr Veikoso's application for leave to change the name of the plaintiff to include
reference to the individual Trustees of the Church. I reserved my decision on the
point and said that I would deal with it in this judgment. Mr Tu'utafaiva's objections
were two fold. He said that the application was being made extremely late in the
proceedings and, as the trust deed had not been produced in court, he has not had the
opportunity to cross examine on it. He is right on both counts and, again, it is
unsatisfactory for any counsel to overlook such a fundamental and basic issue as the
plaintiff's legal status.

In a recent decision, in a totally different context, Piukala v Fonohema (Court of
Appeal, CA 13/2000, 23 July 2002) the Court of Appeal spoke of the need on
occasions for the court to exercise its wide discretion "to do substantial justice
between the parties."

In Tonga, a special situation exists under the Law Practitioners Act 1989 where,
for sound historical reasons, the Legislature gave approval for people who hold no
legal qualifications to operate as law practitioners. So long as that situation remains,
there will be occasions, hopefully rare, when resort will need to be made by the court
to the wide discretion spoken about by the Court of Appeal in the Piukala case, to do
substantial justice between the parties. These days, litigation between an overseas
qualified barrister and solicitor pitted against an untrained law practitioner, in certain
situations, can lead to an uneven playing field. Unless, for those rare occasions, some
flexibility is retained by the courts to do substantial justice between the parties then,
every time, the public will end up as the ultimate loser and that, I am sure, was never
the intention of the Legislature. This proceeding seems to be a case in point. Even
after the problem was pointed out, it was clear that plaintiff's counsel was still
genuinely convinced, in his own mind, that the 1929 Court Order had bestowed legal
status on the plaintiff Church. Such, of course, was not the case.

After giving the matter very anxious consideration, and in the interests of what I
perceive to be the substantial justice of the case, I have decided to allow counsel's late
application to change the name of the plaintiff to that of its individual trustees.
Counsel is to forthwith file with the court a true copy of the current trust deed referred
to in submissions together with confirmation of the full names and occupations of the
individual trustees, if they are not the names appearing in the deed. Judgment will
then be entered accordingly.

The final two matters I need to deal with relate to the claims for interest and
costs. The plaintiff claims interest on the judgment sum from 30/10/98 until payment
at the rate of 10%. The delay in bringing the matter on for hearing is excessive but I
am satisfied that the delay is not the fault of the defendant or of the court. On 6
February 2001 the president of the Church of Tonga wrote directly to the court
requesting a trial date. He should not have done so. He should have dealt through his
legal counsel. He stated in his letter, however, that the Church's legal adviser "has
constantly been informed on (sic) the urgency of this matter." That may be so, but the
court had not received any prior application for a fixture. The case should have been
heard within 3 years from the filing of the writ and I am, therefore, only prepared to
award 3 years interest.
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Finally, in relation to the question of costs, I have already indicated that I have
had very real misgivings over the way in which the plaintiff's case has been
presented. If the case had been properly prepared and if the witnesses had been
briefed to present their evidence in a structured and relevant format, then it should
have been completed in 4 days. As it was, the hearing occupied some eleven days and
no evidence was called by the defendants. Originally at the pre-trial conference it was

270 listed, with the consent of both counsel, for a 3 day fixture. These observations will
be reflected in my costs award.

Despite these misgivings, the plaintiff has succeeded in its claim and is entitled
to judgment against the defendants jointly and severally as follows:

1. Special damages in the sum of $8000.

2. General damages in the sum of $1000.

3. Interest on the total award of $9000 for 3 years from the
date of issuance of the writ at 10%.

4.  Costs on the basis of a 4-day hearing to be agreed or
taxed.



Tupouniua v Tupouniua (FC) 295

10

20

30

Tupouniua v Tupouniua

Family Court, Nuku'alofa
Ford ACJ
F 824/99

3, 4 October 2002; 4 October 2002

Family law — joint custody — father wanted children to go to London — court
made proposal

The petitioner, Pualani, and the respondent, Mahe, were married in Redwood City,
California, USA on 29 April 1995. The respondent was working for the Tongan
government in America at the time. The parties were divorced. They had three
children. Mahe worked in London as First Secretary at the Tongan High Commission
office in London. Ten months of his term remained. Mahe made an application to
take the children back to London to remain with him until his term as First Secretary
expired on 31 August 2003. The position regarding custody was covered by an
interim custody order made on 4 February 2000 in the mother's favour.

Held:

1. The court made an order for joint custody.

It was in the best interests of the children to take advantage of the
opportunity to live in London. However, it was not in the children's best
interests for them to be away from the mother for such a lengthy period as
10 months. The court proposed that the respondent pay all expenses for the
mother to travel to London after the children have been in residence for
two months and she would then be entitled to spend up to three weeks with
sole custody of the children. Mahe would need to meet the travel and
accommodation expenses Pualani would incur.

3. The court invited counsel and the Guardian ad Litem to confer and if the
proposal was acceptable then they should produce a draft order for
completion by the court. The draft order should include the various
suggestions made by the Guardian ad Litem to ensure continuing contact
between the mother and the children during their stay in London.

Counsel for petitioner : Mr Foliaki
Counsel for respondent : Mr Tu'utafaiva
Guardian ad Litem : MrKefu
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Judgment

Considering that at the start of the week, this case was not even listed in the
court fixture list, we have been able to achieve a great deal. We have now completed
a full custody hearing. The court is grateful to counsel and to the parties for their
cooperation at such short notice. The respondent is presently in the Kingdom on 19
days special leave from his post as First Secretary at the Tongan High Commission
office in London. Given the urgency of the matter, I am now delivering an oral
judgment.

The immediate issue relates to the father's application to take the children back
to London where they would remain with him until his term as First Secretary expires
on 31 August 2003. Up until now the position regarding custody has been covered by
an interim custody order made by Finnigan J on 4 February 2000 in the mother's
favour. That order was made on the papers. Various affidavits were filed by both
parties but the matter has never proceeded to a hearing prior to now.

I have had the opportunity of considering all the evidence before the court, the
earlier affidavit evidence, the lengthy and very helpful submissions filed by counsel
recently in response to the equally helpful report from the Guardian ad Litem. Above
all, I have had the opportunity to see and hear the parties give their evidence and I
have also had the opportunity to interview, with the Guardian ad Litem, the children.

The children, 'Elenoa (f) born 11/6/96, 'lesina (f) born 7/4/98 and Mahe (m)
born 5/5/99 are indeed fine young children. It is very easy to see why custody is such
a live issue.

Since the interim custody order was made in February 2000, and indeed for
some months prior to then, the children have lived here in Tongatapu and have been
brought up by their mother, the petitioner, Pualani. Pualani is 30 years of age. She
and the respondent, Mahe, were married in Redwood City, California, USA on 29
April 1995. The respondent was working for the Tongan government in America at
the time. The parties are now divorced.

I do not propose to go over the events leading up to the breakdown in the
marriage or the earlier custody disputes. They are historical and, in my perception, the
approach of both parties to the question of custody has matured considerably since
those days.

Pualani works full-time as personal assistant to the general manager of the ANZ
bank in Nuku'alofa. She and the children live in a large home originally owned by her
father who is now deceased. The residence is presently owned by her brother who
resides in the USA.

Pualani has child minding help from her younger sister who returned from Hong
Kong in October last year and from a neighbour who she pays $50 per week for the
help. Up until April of this year, a Fijian woman had been employed to look after the
children.

I am satisfied that the children are presently being well brought up and
educated. Although still of tender years, they seem happy and contented in their
circumstances and in their lifestyle. The mother would, naturally, like the present
arrangements to continue. Somewhat ironically, when Pualani was young her father
was First Secretary of the Tongan High Commission in London, which is the position
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presently held by the respondent, and she lived for a period of time with her family in
London.

The respondent, Mahe, is 36 years of age. His mother is the Queen's younger
sister and his father is a former Minister of Finance. Mahe is the only son. He has six
sisters. It seems that his parents travelled a lot when he was young. They now live in
New Zealand where they have three homes in the Auckland area. Mahe was brought
up by 'Elenoa Cocker, who he refers to as his aunt. She is a cousin of both his parents.
Ms Cocker cared for Mahe and looked after him from birth. She also lived with Mahe
and Pualani and looked after the children during the time that Mahe was working in
the States.

The court heard evidence from Ms Cocker. She is now 57 years of age and
keeps in very good health. She was an impressive witness. Although she has other
tasks, including work at the Palace, she seems to have devoted her life to looking
after Mahe and his children. She literally worships them and she told the court that
she will look after them until she dies.

Mabhe is now approaching the end of his term as First Secretary in London. The
school year in the UK begins again later this month and Mahe wants to take
advantage of the opportunity he now has to allow the children to spend the remaining
ten months of his appointment experiencing a different culture. He wants to take the
children with him and also Ms Cocker to look after them. He sees it as a wonderful
opportunity and he explained to the court the various English and European cultural
activities he wishes to introduce the children to such as English museums and gardens
and Euro Disneyland in Paris. He also wishes to introduce them to music and the
piano which he plays. The children are keen to go with him.

As First Secretary, Mahe has a large house in London close to the High
Commission office. There are a number of schools nearby. Mahe's married sister and
her husband live with him and they have two young children, a boy aged 4 and a girl
aged 2 ' who would be company for the children. The 4-year-old nephew goes to a
local school.

In terms of custody generally, I was very impressed with both parents and I do
not see it as being in the best interests of the children for a court to be making an
order giving sole custody to either party. Having given careful consideration to all
aspects of the case, I am firmly of the view that this is a proper case for a shared
custody order notwithstanding that the parents presently live in different countries.
The court is satisfied that both parents have an enormous amount to contribute to the
children's upbringing. They are both obviously intelligent and talented. The court was
impressed with their mature ethical approach to the custody issue. I am satisfied that
each parent is anxious to ensure that the children grow up to love and respect the
other and, although there may have been some hiccups in the past, I am satisfied that
there is no intention for one party to try and deprive the other of proper access and
recognition rights.

The same goes for Ms Cocker. She worships the children and will look after
them well but I am satisfied that she knows her place and she will never try and usurp
Pualani's role as mother. I accept that she teaches them to love and respect both their
father and mother.

I, therefore, propose to make an order awarding joint custody of the children to
both parents. If the parents lived in the same country then it would be a relatively
easy matter to provide for the administration of a joint custody order. The reality,
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however, is that they do not. The mother and the children live in Tonga - the father
lives in London. What will happen after Mahe's present term of appointment expires
is still uncertain. Mahe told the court that he may not obtain another overseas posting.

130 In all events, he undertakes to return the children to Tonga at the expiration of the 10
month period.

Turning then to Mahe's application to take the children to London, the situation
is a complicated one. On the one hand, as the mother says, the children are still very
young and the value of being exposed at that age to a different culture may be
problematical. Pualani also makes the point, and this is probably her strongest
objection, that she wants to look after her own children and she does not want them
taken away from her for such a lengthy period of time.

I can understand these concerns but, at the end of the day, I have to determine
what is in the best interests of the children. Because of the joint custody order I have

140 made, it will simply not be possible in the future for one parent to have sole access to
the children for any lengthy period of time to the exclusion of the other. The mother
has effectively had custody for some three years now to the exclusion of the father.
That is not of her making. Pualani explained to the court that she considers it
important that the children should be able to spend as much time as possible with
their father but because of his overseas posting that has simply not been possible up
until now.

It is not an easy task for the court to have to decide what is in the best interests
of the children. I am keenly aware that the parties know the children intimately and I
do not but, rightly or wrongly, that is the task which the law has entrusted to me. It is,

150 nevertheless, a daunting undertaking.

During the children's tender years, I consider it paramount that they be exposed
to and brought up in the Tongan culture. They will not be deprived altogether of that
opportunity in London, however. Mahe's household speaks in the Tongan language
and he explained that there is a small Tongan community which they all associate
with. Most important of all, the children would have 'Elenoa Cocker, who they call
"Na", living with them.

I am concerned about the time the children would be away from the mother. Ten
months is a long time and I do not consider, at this stage of their lives, that it is in
their best interests, after spending the last 3 years in their mother's custody, for them

160 to be suddenly removed altogether from her presence for the next 10 months. I accept
what Mahe says that he will ensure that the children have regular contact with the
mother by telephone, correspondence and videos but that is not the same thing as
"being there".

In summary, therefore, I believe that it would be in the best interests of the
children to take advantage of the opportunity now offered through Mahe's
employment. Conceivably, it may well be a once-in-a-lifetime opportunity. On the
other hand, I do not consider that it is in the children's best interests for them to be
away from the mother for such a lengthy period as 10 months on end.

I believe that there could be an acceptable compromise. Whether it is a realistic

170  option would be up to Mahe. The alternative proposal the court puts forward which it
would be prepared to endorse, is that the respondent pay all expenses for the mother
to travel to London anytime that suits her after the children have been in residence for
2 months and she would then be entitled to spend up to three weeks having sole
custody of the children. Mahe would need to meet the travel and accommodation
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expenses Pualani would incur. She would need to have suitable hotel or equivalent
accommodation during the period of her stay in London. In addition, Mahe would
need to pay an appropriate amount to enable Pualani to entertain the children during
the three-week period. Failing agreement, the figure for such expenses could be
determined by the court. Part of the costs Mahe would incur in this regard would be
met by savings he should have through not having to make maintenance payments on
account of the children while they are in his custody in London.

If the respondent is prepared to undertake those commitments to the court then
appropriate orders will be made. If not, the application will be declined. If the
proposal is acceptable, the court would hope that Pualani would see fit to co-operate
and travel to London to spend the three weeks with the children but the court accepts
that it cannot force her to make the trip.

Either way, if the children go to London it would be on the strict condition that
at the end of August 2003 they must be returned to Tonga at Mahe's expense where
they will continue with their education.

I now invite counsel and the Guardian ad Litem to confer and if the proposal is
acceptable then they should produce a draft order for completion by the court. The
draft order should include the various suggestions made this morning by the Guardian
ad Litem to ensure continuing contact between the mother and the children during
their stay in London.

At this stage, I make no order as to costs.
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R v Lutu

Supreme Court, Nuku'alofa
Ward CJ
CR 107/2002

10, 11, 14 October 2002; 15 October 2002
Criminal law — negligence led to death — manslaughter — convicted

On 10 July 2002, the accused was driving along the road in a small truck with his
older brother. While turning to talk to his brother the accused ran into the back of a
Bedford truck with sufficient force to push the Bedford forward into the back of an

10 Isuzu truck which was, in turn, shunted some three metres further along the road. The
two men who were between the trucks were crushed by the vehicles and both thrown
to the ground. The younger man had bad bruising and the older man received
fractures and died on his way to hospital as a result of massive crushing of his liver
that resulted in profuse internal haemorrhage. He died as a result of the accident. The
accused was charged with manslaughter by negligence.

Held:
1.  The accident occurred because the accused failed to pay sufficient
attention to his driving.
2. The court was satisfied that was gross negligence and justified a
20 conviction for manslaughter by negligence. The accused was convicted as
charged.

Case considered:
Fisi'inaua v R [1995] Tonga LR 62 (CA)

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for prosecution : Mr Sisifa
Counsel for accused : Mr Tu'utafaiva
Judgment

The accused is charged with manslaughter by negligence of Afei 'Ahokava on
30 10 July 2002 at Veitongo.
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There is little dispute of the facts that lead to this charge. The question for the
Court is whether the manner in which the accused drove that day and which
undoubtedly lead to the death of the victim amounted to gross negligence.

That afternoon, the deceased and his son-in-law, Lisiate Pulu, were towing an
old, decrepit Bedford truck with a larger Isuzu truck. As they drove, the towline
parted and the deceased, who was at the wheel of the Bedford, ran it to the side of the
road so that it came to a stop with approximately half of the vehicle's width off the
road on the grass verge. Lisiate then backed his truck up to the Bedford to enable
them to reconnect the tow. The two men were working between the two vehicles,
which were at that time, about four or five feet apart.

The accused was driving along the road in the same direction in a smaller truck.
He had only arrived from the United States the previous day for the funeral of his
mother and was returning from the hospital mortuary in the truck, which he had
borrowed from a sister of his wife. With him at the time, sitting in the passenger seat,
was his older brother.

The truck the accused was driving ran into the back of the Bedford with
sufficient force to push the Bedford forward into the back of the Isuzu truck which
was, in turn, shunted some three metres further along the road. The two men, who
were between the trucks were crushed by the vehicles and both thrown to the ground.
The younger man was lucky enough to escape with no more serious injuries than bad
bruising to his body but the older man received fractures to five ribs on the left side
and to two on his right side. He died on his way to hospital and the doctor concludes
that the most likely cause of death was massive crushing of his liver resulting in
profuse internal haemorrhage.

There is no dispute that he died as a result of this accident.

The accused was seen by the police and told them that he and his brother were
talking and laughing and he only noticed the truck when he hit it.

The prosecution evidence is that this occurred before 7.00pm whilst it was still
quite light but early dusk. A witness who was working at the filling station nearly
opposite heard the accident. He recalled that it was dusk but still light enough and
only some of the vehicles on the road had their lights on. It was still clear enough for
him to see what had happened some little way down the road. The accused's brother,
Siaosi Lutu, gave evidence and estimated the time of the accident as nearer to
7.30pm. The doctor recorded that the accused was dead on arrival at Vaiola hospital
at 7.00 pm and I am satisfied this establishes the time of the collision clearly before
that time.

Siaosi recalled that the lights were on in their vehicle and that is supported by
the accused. Siaosi noticed that the speedometer went up to 40 although he did not
know if it was registering miles or kilometres. The accused considered his speed to be
between 20 and 25 mph, which would roughly accord with his older brother's
recollection if the speedometer was in kph.

The brother told the court that he called out to warn the accused that there was a
truck and, although his recollection is that his brother was looking to the front, he still
ran into the parked vehicle. He indicated that he called out the warning when the
truck was about 20 feet away. At that speed and at that distance it would have been
possible for the accused to have swerved slightly to the right and avoided it.

The accused gave evidence. He has held a United States driving licence for 22
years and has never had an accident. He said that he and his brother were laughing
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and talking but he was concentrating on his driving. He does not agree that his brother
80 shouted a warning or, if he did, suggests it was as they struck the stationary truck.

He said he was driving on dipped lights, which he found unsatisfactory
compared to the vehicles he was used to in America. However, he said he never saw
the truck until they hit it. His explanation for that was that it was dark in colour and
had no lights. He was laughing with his brother and turned to look at him. As he
turned back to look to the front, the impact occurred. He could not say whether he put
his foot on the brake but thought he probably did not have time to do anything.

He was asked how long he looked away from the road in front when he spoke to
his brother and demonstrated what he did. His demonstration took about four seconds.

Mr Tu'utafaiva for the accused has submitted that the prosecution has failed to

90 prove that the manner in which the accused drove and the events leading up to the
accident amounted to gross negligence. He suggests that any driver using that
particular road was entitled to assume that it was clear. The Bedford was dark in
colour and had no lights and was blocking part of the carriageway on the side of the
road the accused was using.

In the case of Fisi'inaua v R [1995] Tonga LR 62, the Court of Appeal
explained:

"Section 92 of the Criminal Offences Act (Cap 18) provides
that homicide which does not amount to murder is
manslaughter, and if such homicide was caused by

100 negligence, the offence in manslaughter by negligence. ...
Although the section does not refer to gross negligence, we
are prepared to accept that the onus resting on the prosecution
is to prove that the person accused is guilty of negligence to
such as degree that justifies a finding of manslaughter. It may
well be convenient to describe negligence of that degree as
gross negligence."

The burden remains on the prosecution to prove every element of the offence beyond
any reasonable doubt.

On the evidence in this case, I am satisfied to that standard that the accident

110  occurred because the accused failed to pay sufficient attention to his driving. He was
not driving at excessive speed and his brother told the court he had no reason to
criticise his driving prior to that. However, any driver has a duty to the public to drive
in such a way that he is ready to deal with any situation that may reasonably be
expected to occur.

In this case there was a parked vehicle without lights. I accept that such a
vehicle would have been difficult to see in the dusk but, however inadequate the
accused found the lights of his vehicle, he would have been able to see the truck some
distance before he reached it if he was paying proper attention to his driving. Every
driver must expect to find unlit parked vehicles at the side of the road and take action

120 to avoid them. The same thing applies to any other potential obstruction. If the truck
had been a pedestrian, it is unlikely that he would have had any light but that would
not excuse a driver who knocks him down by negligently failing to keep a proper
look out.
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I do not accept the accused's evidence that it was already dark. I am satisfied on
the evidence as a whole that it was dusk. Every driver knows that is a time when
visibility can be uncertain and should allow for that fact.

Although Mr Tu'utafaiva suggests that turning to speak to his brother was the
ordinary way any driver acts, I cannot accept a driver who does so is exercising
proper care. Even at 40 kph, the distance travelled by a vehicle in four seconds is
considerable (over 40 metres). Had the accused been driving properly he could have
avoided this accident easily. Instead, on his own admission, he never even saw the
vehicle until he had hit it and I am satisfied to the same standard that he did not see it
because he was not looking at the road ahead.

I am satisfied that is gross negligence and undoubtedly justifies a conviction for
manslaughter by negligence. The accused is convicted as charged.
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'Tlavalu v Police

Supreme Court, Nuku'alofa
Ward CJ
CrA 14/2002

16 October 2002; 18 October 2002

Criminal law — defence had no burden to prove anything — accused was
acquitted

The complainant, a police officer who was off duty and not in uniform at the time of
the alleged offence, was standing at a takeaway when the appellant came up to him,
grabbed him by the collar and lead him to his vehicle. He then drove him to the
appellant's home and from there to the police station. During that time, the
complainant alleged that the accused punched the complainant in the face and caused
his mouth to bleed. The accused alleged that the complainant was punched by people
other than the appellant. The appellant appeared before the Magistrates' Court on 9
July 2002 and was convicted of an offence of common assault and was sentenced to
one month imprisonment suspended for 6 months. The appellant appealed against the
conviction.

Held:

1. When the credibility of witnesses was involved and key evidence was
definitely accepted or definitely rejected a magistrate should state the
reasons for accepting or rejecting the evidence.

2. The prosecution must prove every element of the charge unless there was
some statutory exception. The defence had no burden to prove anything.
The magistrate reversed those roles and as a consequence found the failure
of the defence to call evidence that it was someone else who punched the
complainant proof of the appellant's guilt.

3. The conviction in the lower court was quashed and a verdict of acquittal
was entered.

Cases considered:
Kapeli v R [2002] Tonga LR 235 (CA)
R v Connell [1985] 2 NZLR 233

Statute considered:
Criminal Offences Act (Cap 18)
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Counsel for appellant : Mr Kaufusi
Counsel for respondent : Mr Pouono
Judgment

The appellant appeared before the Magistrates' Court on 9 July 2002 and was
convicted of an offence of common assault, contrary to section 112(a) of the Criminal
Offences Act. He was sentenced to one month imprisonment suspended for 6 months.

He appeals against that conviction on five grounds of which the first three
challenge the magistrate's findings of fact. The fourth ground is that the magistrate
was wrong to admit hearsay in the evidence of one witness and that the conversation
reported by that witness should have been under caution. The last ground is that the
magistrate wrongly transferred the burden of proof to the appellant by expecting him
to call the person who committed the assault.

The complainant, a police officer who was off duty and not in uniform at the
time of the alleged offence, gave evidence in which he described how he was
standing at Sia Leka's takeaway when the appellant came up to him, grabbed him by
the collar and lead him to his vehicle. He then drove him to the appellant's home and
from there to the police station. During that time, he punched the complainant in the
face causing his mouth to bleed.

The prosecution called two other eye witnesses who both described the
approach of the appellant and how he took the complainant by the collar and lead him
to the van but neither of which saw any punching by the appellant. The appellant gave
evidence in which he also admitted he had grabbed the complainant by the collar and
taken him home and then to the police station and called a further eye witness who
gave evidence similar to that given by the prosecution witnesses other than the
complainant. He also called his daughter who told the court, as did her father, that the
complainant was punched by people other than the appellant.

It came out in the evidence that the reason the appellant grabbed the
complainant was that, earlier that night, the complainant had broken into the
appellant's home and entered the room of his 18 year old daughter. When he saw the
complainant at the takeaway, he noticed he had a towel the appellant suspected had
been taken from his daughter's room. He had taken him to his house to confirm with
his daughter that it was her towel before he took the complainant to the police station.

This court was told that the complainant has, as a result of the appellant's
complaint, since been convicted at the magistrates' court for the trespass. There is no
reference to this in the record of the lower court.

In a short judgment, the magistrate repeated the allegation of the complaint but
made no reference to the other eyewitnesses except to say that one referred to the
appellant having an angry face.

It has been stated many times that the trial judge has the advantage of hearing
and seeing the witnesses and is therefore in a far better position to assess the
credibility of the witnesses than an appellate court. It is only in rare cases that it will
interfere with the trial judge's finding of fact and then only if there is no evidence
upon which he could have based his conclusions. In this case, the magistrate clearly
accepted the evidence of the complainant. Bearing in mind the burden on the
prosecution to prove the charge, he must therefore have rejected the evidence of the
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other eyewitnesses and of the complainant's daughter. That is a conclusion he could
80 reach but, in such a case, any judge should give some account of his reasons.

In the recent case of Kapeli v R [unreported] 22 July 2002, the Court of Appeal
accepted that a trial judge is not required to set out in detail every matter to which he
had regard in reaching his verdict. The Court quoted with approval the statement from
the judgment of Cooke J in R v Connell [1985] 2 NZLR 233 that a judge sitting alone
does not have to support his decision by elaborate reasons. That applies particularly to
summary trial in the magistrates' court but there must be enough to allow the
defendant and, when there is an appeal, the appellate court, to know the trial judge
has considered the evidence before him.

Cooke J went on to explain:

90 "... no more can be required than a statement of the
ingredients of each charge and any other particularly relevant
rules of law or practice; a concise account of the facts; and a
plain statement of the judge's essential reasons for finding as
he does. There should be enough to show that he has
considered the main issues raised at the trial and to make clear
in simple terms why he finds that the prosecution has proved
or failed to prove the necessary ingredients beyond reasonable
doubt. When the credibility of witnesses is involved and key
evidence is definitely accepted or definitely rejected, it will
100 almost always be advisable to say so explicitly." (my
emphasis)
In the present case the magistrate failed to do that. Apart from a repetition of the
complainant's evidence and a clear acceptance of it, he makes no reference to the
differences from the other witnesses nor his reasons for accepting the former or
rejecting the latter. The record gives no indication of any of those witnesses having
been shaken in their accounts and, in the absence of any explanation from the
magistrate, I cannot accept that he can have considered their evidence properly.

The second ground of appeal refers to the evidence of a police officer who was
present when the appellant brought the complainant in this case to the police station.

110 The officer described a number of comments made by the obviously angry appellant.
Mr Kaufusi for the appellant, suggests those comments were inadmissible because the
appellant should have been cautioned before he made them.

That arises from a misconception of the situation at the time. When those
remarks were made by the appellant, he was the complainant; not an accused. There
was no suggestion he was to be charged or that any complaint had been made against
him. There was no evidence to suggest the officer suspected the appellant had
committed an offence. In those circumstances, the question of a caution does not
arise.

The last ground of appeal stems from the evidence of the appellant's daughter.

120 She stated that the complainant had been attacked by others when he was at the
appellant's house.

In his judgment, the magistrate stated:
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"[The accused] brought his daughter to give evidence saying
that it was someone else who was punching the complainant.
Are those people being brought to give evidence, No. When
[the police officer] gave evidence, he said he walked in and
police Ohi was sitting with blood on his mouth. Although he
did not actually see what happened, the complainant was
brought to the police station. Therefore the accused is guilty
130 of common assault."

A trial court is always entitled to take note of a lack of vital evidence but the passage
quoted above appears to be doing more than that. It appears to suggesting that the
appellant should have brought the witnesses, did not and, as a result, the accused is
guilty.

It is fundamental to our system of criminal justice that the prosecution must
prove every element of the charge unless there is some statutory exception. The
defence bears no burden to prove anything. I consider the magistrate was reversing
those roles and as a consequence ("Therefore the accused is guilty...") found the
failure of the defence to call that evidence proof of the appellant's guilt.

140 On the first and last grounds this appeal must be allowed, the conviction in the
lower court quashed and a verdict of acquittal entered.
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Vete vR

Supreme Court, Nuku'alofa

Ford J

CR 112-113/2001

2 August 2002; 22 November 2002

Criminal procedure — discovery not available in criminal case

Originally there were three accused who faced a variety of charges relating to an
alleged armed robbery on 10 May 2001. All the accused were arraigned on 20 July
2001. Vete and Latu each pleaded not guilty to all charges and elected trial by Judge
alone. One of the accused, Latu Paseka, had died. Paseka pleaded guilty on four
counts and not guilty on another two counts. The third accused, Pita Latu, was in
custody on unrelated charges. The accused Vete, made application for a discovery
order against the respondent.

Held:

1.

The respondent did not take objection to the nature of the order sought and
dealt with the matter as a request for disclosure, however, it was not
appropriate to attempt to use the order for discovery procedure in a
criminal case. Therefore the court rejected the application for formal
discovery order.

Although the application failed, counsel for the applicant raised a
challenge to the admissibility of written statements at the trial taken from,
the now deceased accused, Latu Paseka. In an order dated to August 2002
the court indicated that it proposed to rule on the admissibility of the
statements in question prior to trial and invited Crown counsel to deal with
the matter in her submissions. She did not do this. The court fixed a
Directions Hearing for Wednesday 29 January 2003 at 9am when it would
hear from Crown Counsel and would fix a trial date.

Statutes considered:
Civil Law Act (Cap 25)
Criminal Procedure and Investigations Act 1996 (UK)
Magistrates' Courts Act (Cap 11)
Official Information Act 1982 (NZ)

Counsel for applicant : Mr Tupou
Counsel for respondent :  Miss Simiki and Mr Sisifa
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Judgment

Originally, this prosecution involved three accused, each having different
counsel. One of the accused, Latu Paseka, is now deceased. Another of the accused,
Siaosi Vete, the applicant in the present case, is represented by Mr Tupou, a barrister
from Auckland, New Zealand. The third accused, Pita Latu, has been in custody on
unrelated charges. It is not clear whether his original counsel or Mr Tupou is now
acting for him.

All the accused were arraigned on 20 July 2001. They faced a variety of charges
relating to an alleged armed robbery on 10 May 2001. Vete and Latu each pleaded not
guilty to all charges and elected trial by Judge alone. Paseka had pleaded guilty on
four counts and not guilty on another two counts. His exact date of death is not
recorded on the Court file.

The application before the court is an application on behalf of the accused Vete
for a discovery order against the respondent. The respondent is named in the
application as "The Crown" but it appears as though the term is used loosely in a
generic sense and the reference is intended to be a reference, in particular, to the
Crown Law Office.

The legal basis for the application is unclear. No authority or grounds are cited
apart from the allegation that it is "proper and appropriate for a discovery order to be
made" and then there is a broad allegation that an injustice will result unless the
respondent is:

"... directed to prepare and to produce total and complete
copies of the requested items, namely the Summary of Facts,
Briefs of Evidence, Notebook Records, Charge Sheets, Job
Sheets and other relevant records that are in the possession of
the prosecution and the police, of the government of Tonga,
who is represented by the Respondent."

The information requested from the police is listed and itemised in a formal
document. It totals 103 items many of which refer to several separate documents or
files.

Although the respondent has not taken objection to the nature of the order
sought and has dealt with the matter as a request for disclosure, it is not appropriate to
attempt to use the order for discovery procedure in a criminal case.

"Discovery" is the well-recognised term in civil proceedings used to describe
the process whereby the parties obtain access to each other's relevant documents
relating to the matters in question between them. As is stated in Halsbury, 4th edition,
vol 13, para 3:

"There is no provision for discovery in criminal proceedings

Discovery of documents may be obtained in all
proceedings (excluding purely criminal proceedings) in the
High Court."”

For this reason, I reject the application for a formal discovery order. The discovery
procedure is simply not appropriate in respect of a criminal case.

A number of the requests for specific items are couched more in the form of
interrogatories. Thus, items 12 (e) reads: "Copies of names of Police Officers who
have interviewed this person." As with discovery, the practice as to interrogatories is
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governed by the Rules of the Supreme Court which in general have no application to
criminal proceedings.

Although the application for a general discovery order, therefore, fails,
argument on the application has raised questions as to the extent of the prosecution's
obligation to disclose material to the defence. There are no statutory provisions or
rules of the Supreme Court dealing with the situation in the Kingdom.

In presenting his principal submissions, Mr Tupou produced copies of some 40
reported cases from Commonwealth countries which he proceeded to rely upon to a
greater or lesser extent. Considerable reliance appeared to be placed by the applicant

90 on the New Zealand authorities produced but New Zealand has its own special
legislation dealing with the disclosure of information, in the form of the Official
Information Act 1982, and, for this reason, I did not find those decisions of any real
relevance to the situation pertaining in the Kingdom. The same can be said for some
of the other authorities produced.

In her submissions in response, Miss Simiki disputed the relevance, but not the
soundness, of the case law relied upon by counsel for the applicant. She
acknowledged that the prosecution had an obligation to, "disclose its case as much as
possible to the defence" but she submitted that "the procedures applicable in Tonga
are governed by the Magistrates' Courts Act (Cap 11) which in turn determines the

100 procedure used by the police prosecutors and Crown prosecutors". In essence, her
submission was that the current procedures deal adequately with a prosecutor's
disclosure obligations.

In his submissions in reply, Mr Tupou argued that, in the absence of any
statutory provisions in Tonga dealing with the matter, the Civil Law Act (Cap 25)
applied to permit the application of "statutory instruments from the United Kingdom."
In England the disclosure obligations are covered by The Criminal Procedure and
Investigations Act 1996.

I am not prepared to entertain this submission. It had not been included in
counsel's original submissions and the Crown, therefore, has not had any opportunity

110 to respond to it. In any event, no authority was cited for the proposition that the Civil
Law Act has application in criminal proceedings. The suggestion seems quite
anomalous with even its very title.

In the same submissions in reply, counsel expresses criticism of aspects of the
present procedure such as the practice whereby, if an accused person is committed for
trial, then the Magistrates' Courts file is submitted to the Supreme Court pursuant to
section 41 of the Act and then forwarded to the Crown Law Office for the
arraignment date to be set. With reference to this practice, Mr Tupou submitted:

"One party to the proceedings should not be seen or classified
as being SUPERIOR to the other and the present

120 arrangement of disclosing transcripts of Court files and
records to the office of the respondent, without notice to any
other interested parties, is repugnant and improper in the
criminal process."”

The difficulty I have with this submission, and the same criticism can be levelled at a
number of other points made by counsel in his 25 page "Submissions In Reply", is
that they were not part of the applicant's original complaint. They were not raised as
issues in counsel's main submissions and Crown counsel has not, therefore, been able
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to respond to them. They are also, in the context of the present case, largely academic
points in that the case has progressed well beyond the committal stage. The accused
has been arraigned and a trial date had been set which had to be vacated pending
determination of the present application.

In general terms, Crown counsel prosecuting in this Court appear to have an
appropriate awareness of the common law rules relating to disclosure of material by
the prosecution to the defence. The principles are summed up in the various texts on
criminal law and need not be restated apart perhaps from noting the position as
summarised in the latest edition of Archbold (Archbold 2001) para 12.48/49:

"While in most cases prosecution disclosure can wait until
after committal without jeopardising the defendant's right to a
fair trial, the prosecutor must always be alive to the need to
make an advance disclosure of material of which he is aware
(either from his own consideration of the papers or because
his attention has been drawn to it by the defence) and which
he, as a responsible prosecutor, recognises should be
disclosed at an early stage. ... even before committal a
responsible prosecutor should ask himself what, if any,
immediate disclosure justice and fairness require him to make
in the particular circumstances of the case. Very often the
answer will be none. If there was a dispute over the
prosecutor's answer which had to be ventilated, it should be
resolved before the trial judge . ... The requirement for a
prosecutor to ask himself what justice and fairness demand
and then to act accordingly is, however, one of general
application and arises from his general responsibility to act
in the character of a minister of justice assisting in the
administration of justice.”

Although the application in the present case has not succeeded, counsel for the
applicant has raised a challenge to the admissibility of written statements at the trial
taken from, the now deceased accused, Latu Paseka. In an order dated to August 2002
the court indicated that it proposed to rule on the admissibility of the statements in
question prior to trial and invited Crown counsel to deal with the matter in her
submissions. She has not done so. She may have overlooked the request.

To advance the matter, I now fix a Directions Hearing for Wednesday 29
January 2003 at 9am when I will hear from Crown Counsel on the point just
mentioned and fix a trial date.
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R v Talanoa

Supreme Court, Nuku'alofa

Ward CJ
CR 224/01

28-30 October 2002; 8 November 2002

Criminal law — charge of rape — not proved but convicted of indecent assault

The complainant and her partner lived close to where the accused lived. On 29 June
2001 her partner was out for the evening and she went to bed. The accused, a

neighbour,

entered her bedroom and had sex with the complainant. The complainant

convinced the accused that they should leave the house. When they left the house the
complainant called out her uncle's wife's name and the accused ran off. The
complainant went to the police and made a complaint. The accused was arrested and
charged with rape on 10 July. He admitted the sexual intercourse and his defence was

that it was

consensual or, even if not, that he believed on reasonable grounds that the

complainant was a willing and consenting partner.

Held:
1.

2.

The burden was on the prosecution to prove the rape beyond reasonable
doubt. There was no burden on the accused to prove anything.

The court found the complainant was an honest and accurate witness.
There was no doubt that she did not agree to this sexual intercourse and
that the accused knew perfectly well from the beginning that she did not
welcome his advances in any way. At the time he first grabbed her and
when he started to lick her vagina, the court was satisfied beyond any
doubt that he was well aware of that and was determined to continue
despite it. The court was also satisfied beyond any doubt that the
complainant never consented to any of the things that occurred during the
early hours of that morning and, had that been the only defence, the court
would have convicted him.

However, the court was not satisfied that the prosecution proved that the
accused certainly did not believe that the complainant had been
sufficiently aroused to have changed her attitude from one of resistance to
one of consent and that was the reason she stopped resisting.

However the court was satisfied beyond any doubt that the accused's initial
attack on this young woman was carried out despite her clear lack of
consent which he realised and that continued through most of the time he
was licking her vagina. That was an indecent assault.
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5. The accused was acquitted of rape and was convicted of indecent assault.

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for prosecution : MrKefu
Counsel for accused : Mr Tu'utafaiva
Judgment

The accused is charged with rape of Lesieli Vala 'Aho on 29 June 2001 at Fasi-
moe-afi contrary to section 118(1)(a) of the Criminal Offences Act.

The alleged victim in this case, a young woman of 23 at the time, was living as
man and wife with a Toni Lifai in a small corrugated iron house not far from the
house where the accused lives with his wife, Mele, and their family. The house in
which the complainant and Toni were living belonged to Toni's uncle, Posikou Lifai,
and he lived with his wife, Malia, in a house on the same 'api and only a few feet
from the house the complainant was sharing with Toni.

She and Toni had moved there earlier in the same year and the accused came to
know her from that time. He was a friend of Toni's and became a frequent visitor to
the little house where she lived. The accused's father in law, who lived with them, is
Posikou's older brother.

The prosecution case is that, on the night in question, the accused came to the
house and suggested that he and Toni should go out to a drinking party. He then left
and was followed shortly afterwards by Toni. The complainant, as was commonly her
habit when alone in the house, went to sit with Malia in the latter's house and listened
to the radio. After a while she returned to her house and went to bed. She was
wearing her underwear of a bra and pants. She lay on the bed, turned out the light and
went to sleep.

She was awoken by the door being opened but, assuming it was Toni, took no
further notice. It was, in fact, the accused and he sat beside her on the bed and spoke
to her. She lay there as he talked until he suddenly grabbed her, pulled her to him and
took off her underclothes. He then took off his trousers and lay on her. The
complainant told the court that she was struggling but, despite it, he was able to lick
her vagina for some time before he had sexual intercourse with her.

Although she agreed that the accused said nothing to frighten her, she was
scared he would harm her if she screamed. However, she said that she struggled
initially but he was too strong. After he had started sexual intercourse, she told him to
stop or Toni might return and catch him. The accused stopped and suggested they
should go outside and finish there.

The complainant put on a tupenu and the accused put on his trousers. As the
complainant started to leave the house, the accused pulled her back by her hair and, as
she was about to scream, put his fingers in her mouth. However, she was able to call
Malia's name and the accused ran off.

Posikou had taken their children to the Heilala Festival but had arrived back by
this time and he and Malia ran out to find the complainant lying on the ground by
their house. Malia described how she had heard her name called twice but that it had
sounded as if the complainant had something in her mouth. When they came outside,
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she was lying on the ground, crying and only had on a tupenu. They asked her what
had happened and she replied that Mele's husband had forced her.

Posikou called the police and the complainant went with Malia to the police
station where she made a complaint. She was not taken to see a doctor.

The accused was arrested on 10 July and taken to the police station. He was
interviewed and following a challenge to the admissibility of his answers, there was a
trial on the voir dire. At the end of the trial within a trial, the officers failed to re-
appear to give evidence and so the court has heard nothing of the statements allegedly
made by the accused. I refused prosecuting counsel's request for an adjournment and

90 he closed his case without that evidence. Some of the contents of those interviews
were mentioned during the trial within a trial. They are not evidence in this case and I
ignore them all.

The accused gave sworn evidence. He told the court that he had often joked
with the complainant, asking her how many men she had had before Toni and about
his, the accused's, chances of taking her out or of having sex with her. He said her
responses had sometimes been joking but on other occasions had been serious. The
serious comments, he said, were only directed to being taken out by the accused and
he had not taken them up previously.

However, on that evening when he went to their house to take Toni out

100 drinking, he took some food for the couple and, whilst Toni was eating, the accused
moved to the bed where the complainant was lying and asked her if there was a
chance that evening. She replied that he should return after the drinks. He considered
she was serious and that she intended to have sexual intercourse with him.

The two men went out and, at about 2.30 am, when Toni left him and went to a
nightclub, the accused remembered the complainant's suggestion.

He entered the house, spoke to her and she turned towards him. He first
suggested they should go to Tokomololo but she said it was too far and suggested
they have sex there, as it would not be long before Toni returned. The complainant
agreed, when it was put to her, that the accused had suggested they should elope to

110 Tokomololo but she rejected any such suggestion and I accept there was no basis for
him to consider she might have been interested in eloping.

The accused then described to the court in detail how he had undressed both her
and himself, had licked her vagina and then started to have sexual intercourse. He
said that, throughout, she was clearly enjoying it and was a perfectly willing partner.
He pointed out that everything he did to her was reciprocated.

After he had been having sexual intercourse for about 15 minutes, the
complainant said it was too long and Toni may turn up. She suggested they should go
outside and finish there. He trusted her and put on his trousers and they both came
out. He said he came out first and he was taken totally by surprise when she suddenly

120 screamed. He was so shocked, he put his hand back to cover her mouth and his
fingers went into her mouth. Once she had screamed, he decided to run away, as he
did not want anyone to know what had happened although he did feel, shortly
afterwards, that he had possibly made the wrong decision in the heat of the moment.

He later told his wife what had happened but she said there had already been a
complaint made to the police.

The accused admits the sexual intercourse. His defence is that it was consensual
or, even if not, that he believed on reasonable grounds that the complainant was a
willing and consenting partner.
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As in all criminal trials, the burden is on the prosecution to prove these were not
the case and it must do so beyond reasonable doubt. There is no burden on the
accused to prove anything.

The complainant impressed me as a quiet, careful and honest witness and I am
satisfied beyond reasonable doubt that she was truthful and accurate. The accused on
the other hand was confident and brash in his attitude. I did not find him credible in
many aspects of his account and, where he differs from the complainant, I am
satisfied beyond any doubt her account is the accurate version.

The complainant denied that there had ever been any previous comments by the
accused about the accused having a chance and I accept that was the truth. I
considered that her whole demeanour supported that conclusion and I simply did not
believe the accused in that part of his evidence. That includes his suggestion that she
effectively invited him back that evening.

Similarly, I accept her account that, when the accused first grabbed her, she
struggled and that she continued to do so when he started licking her vagina. The
accused's account that she was an actively willing sexual partner is, I am satisfied
beyond any doubt, a lie.

The complainant's account was that, after the initial attempts to stop her
attacker, she effectively gave up resisting because she was afraid. It was only after
she was outside the house that she felt safe enough to shout for help. That I also
accept is the truth.

The result is that, after the initial physical resistance, there was no attempt by
her to stop the accused. She does not claim to have done so or even to have tried to
say anything to dissuade him. I do not accept the accused's suggestion that she was
willing or that she showed any signs of enjoying the things he was doing. I accept her
account that she simply passively allowed him to continue his attack on her through
fear of the possible consequences of further resistance. When it was put to her in
cross-examination that her attitude was such that he must have thought she was
willing, she denied it vehemently but, when asked whether she thought her attitude
may have lead him to believe she was consenting, she agreed it was possible. I
considered those answers were a good example of her honesty and the care with
which she answered the questions of counsel.

As I have said, I accept she was an honest and accurate witness. I have no doubt
at all that she did not agree to this sexual intercourse and that the accused knew
perfectly well from the beginning that she did not welcome his advances in any way.
At the time he first grabbed her and when he started to lick her vagina, I am satisfied
beyond any doubt that he was well aware of that and was determined to continue
despite it. I am satisfied beyond any doubt that the complainant never consented to
any of the things that occurred during the early hours of that morning and, had that
been the only defence, I would have convicted him.

However, the next question I must answer is whether, once she gave up
resisting, he may have believed that his advances had, in effect, won her over. The
test for the court is whether the circumstances were such that were reasonable
grounds for a belief that she had stopped resisting and this was because she was,
thereafter, a willing participant and, if so, whether this accused man may have
believed that.

In view of the manner in which the complainant stopped showing any signs of
resistance until she was outside the house and the considerable period of time over
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which both witnesses say these sexual activities continued, I am not satisfied that the

prosecution has proved that the accused certainly did not believe that she had been

sufficiently aroused to have changed her attitude from one of resistance to one of
180 consent.

In those circumstances, I must acquit him of rape. However, by section 42(3) of
the Criminal Offences Act and clause 13(d) of the Constitution, the court may still
convict of a lesser offence if the evidence has proved it to the same standard. I am
satisfied beyond any doubt at all that the accused's initial attack on this young woman
was carried out despite her clear lack of consent which he realised and that continued
through most of the time he was licking her vagina. That is an indecent assault and I
convict him of that offence.

I would also add that I am satisfied beyond any doubt that any misconception he
may have held was dispelled as they left the house. I accept the complainant's account

190 that she left first and that he then pulled her back by her hair and subsequently tried to
stop her shouting. Whatever had been his belief immediately prior to leaving the
house, he, at that point, thought she was trying to run away and therefore realised then
that she had not been willing whilst he had had sexual intercourse. That was, in fact, a
further common assault but I do not consider it appropriate to add a conviction for
that.

Therefore I acquit him of rape but convict him of indecent assault, contrary to
section 124 of the Criminal Offences Act.
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Fa'aoa anor v Tonga Development Bank

Supreme Court, Nuku'alofa
Ford J
C 652/01

23, 25, 26, 30 September, 1, 2, October 2002; 22 November 2002

Misrepresentation and fraud — fraud not pleaded as defence — justice required
court to recognise it

Negligence — failed to prove any negligence

Breach of contract — failed to prove any breach

On Friday 6 November 1998 the plaintiffs' house at Kanokupolu caught fire and
burned to the ground. The cause of the fire was unknown. No one was home at the
time. The plaintiffs' claimed that the house and contents were insured against fire
with National Pacific Insurance Ltd. They alleged that the Tonga Development Bank,
which held security over the property, had assumed an obligation under the loan
agreement to keep the dwellinghouse and contents "fully insured". They said that the
replacement costs of the house was $54,800 and the contents $14,422, making a total
of $69,222. The plaintiffs claimed that the Bank failed to honour its contractual
obligation in this regard and the house and contents were insured for a total of only
$13,000. The amount the plaintiffs received from the insurance company, after
repayment of the balance of a small loan they had, was $10,008.43. They brought an
action in negligence and breach of contract and claimed damages of the sum of
$59,213.57 being the difference between the net figure received and the estimated
replacement costs. The defendant denied liability on both counts. The plaintiffs had
two houses at Kanokupolu and the one that burned down was not the one on the
plaintiffs' town allotment.

Held:

1. The onus was on the plaintiff to establish his claim on the balance of
probabilities but where fraudulent misrepresentation was relied upon as a
defence then the burden of proving the allegation was on the defendant.
The standard of proof applicable was the civil standard of balance of
probabilities but the degree of probability required to establish proof was
high because of the gravity of the allegation.

2. The obligation was upon the defendant to plead fraud and it was not
pleaded. The court, in having reached the firm view that fraudulent
misrepresentation was established on the evidence, decided it would be
unjust to have no option, because of a defect in the pleadings, but to treat
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the claim as a valid one which should be enforced. The court found that
notion untenable.

3. The justice of the case required the court to recognise the fraud defence
even though it had not been pleaded.

4.  Even if the court had not recognised the fraud defence, it would still have
rejected the plaintiffs' claim. The court was not satisfied to the required
standard of proof that the defendant had been negligent or in breach of
contract in any of the respects alleged. The court was satisfied that the
plaintiffs, through the first plaintiff, consented to and were fully aware of
the $13,000 valuation figure fixed for insurance purposes.

4.  The plaintiffs failed in their claim.

Cases considered:
Carlisle and Cumberland Banking Co v Bragg [1911] 1 KB 489
Prasad v Morris Hedstrom (Tonga) Ltd (No 2) [1993] Tonga LR 69 (CA)
Robinson's settlement, In re Gant v Hobbs [1912] 1 Ch 717

Counsel for plaintiffs : MrNiu
Counsel for defendant : Mrs Vaihu
Judgment

Sometime around midday on Friday 6 November 1998 the plaintiffs' house at
Kanokupolu caught fire and burned to the ground. The cause of the fire is unknown.
No one was home at the time.

It is the plaintiffs' case that the house and contents were insured against fire with
National Pacific Insurance Ltd. The plaintiffs claim that the Tonga Development
Bank, which held security over the property, had assumed an obligation under the
loan agreement to keep the dwellinghouse and contents "fully insured". They allege
that the replacement costs of the house is $54,800 and the contents $14,422, making a
total of $69,222. They claim that the Bank failed to honour its contractual obligation
in this regard and the house and contents were insured for a total of only $13,000. The
amount the plaintiffs received from the insurance company, after repayment of the
balance of a small loan they had, was $10,008.43. They seek in this proceeding to
recover from the defendant Bank the sum of $59,213.57 being the difference between
the net figure received and the estimated replacement costs. The claim is based on
negligence and breach of contract. The defendant denies liability on both counts.

The background to the litigation is that in June 1996 the plaintiffs made
application to the defendant Bank for a loan of $3609. Mr Fa'oa is a fisherman and
the purpose of the loan was to purchase a Yamaha outboard motor along with wire to
erect a fishing fence and other sundry items. The application was approved subject to
the plaintiffs providing adequate security. There are several clauses in the loan
agreement relating to the security requirements but, in essence, the borrowers agreed
to transfer to the Bank as security for the performance of the agreement all their right,
title and interest in the chattels described in the schedule.
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The schedule to the agreement reads:

"To be secured by the mortgage of the registered town
allotment of Katoanga Fa'oa situated at Kanokupolu. Wooden
dwellinghouse of the borrowers situated at Kanokupolu
together with furnitures (sic) in it. Wooden fishing boat 20
feet of the borrowers. All livestock of the borrowers including
10 brood sows and their future breeds. Together with the wire
and the Yamaha outboard motor 4 horsepower to to be
purchased with the loan funds."

Under clause 6 of the loan agreement dated 1 July 1996, the borrowers agreed:

"6. To keep the chattels fully insured with an insurance
company acceptable to the Bank and authorises the Bank to
debit any borrower's account in payment of such annual
premium during the term of this agreement."

The thrust of the plaintiffs' case is that despite the wording of clause 6, it was the
Bank people who handled the insurance matters and it was they who fixed the cover
at $10,000 for the house and $3000 for the contents. Mr Fa'ao said in evidence that he
was never asked for a value for insurance purposes and he did not give any figures to
the defendant's representatives.

Mr Fa'oa was questioned about two documents produced in evidence which he
had signed. The first (undated) is a standard form letter to the Bank instructing it to,
"please arrange insurance as under and debit my/our account with the premium(s) ..."
There then followed, in difficult to read handwriting, the figures $13,000 for the
amount of the cover -- $10,000 for the house and $3000 for the contents. Mr Fa'oa
denied that the handwritten figures had been written into the letter at the time he
signed.

The second document is the Domestic Proposal Form. It shows clearly the three
figures -- $10,000 for the house cover, $3000 for the contents and the total cover of
$13,000. The form was signed by Mr Fa'oa on 1 July 1996 but, again, he denied that
any of the figures had been written in at the time he signed.

Mr Fa'oa was cross-examined closely about why he would have signed the
documents in blank. His response was to the effect that he was told to sign because
they were insurance forms. Mrs Vaihu submitted that in signing the forms in the way
he did, Mr Fa'oa is now estopped from denying their contents.

Whilst the general rule is that a person is estopped from denying their consent to
a document which they have signed; if the signatory has been materially misled as to
the contents of the document by the person who induced them to sign, then the plea of
non est factum would apply and the document would not be binding.

What is of some concern in the present case is that the documents in question
were in the English-language and Mr Fa'oa told the court that he cannot speak or read
English. In that situation there is an added responsibility on the Bank to make certain
that the contents are adequately explained to the borrower. Some overseas lending
institutions invariably take the precaution of giving instructions to the borrower's own
solicitor to explain the contents of legal documents associated with a lending
transaction. I would have thought that, in a case like the present where some of the
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documents were not in the Tongan language, the Bank would have been well advised,
at the very least, to insist on having a witness present when the contents of the
documents were explained and a file record should then have been made confirming
that the documents had been read over in the Tongan language and understood by the
borrowers and all the parties should then have been required to sign that notation. It
appears that no such steps were taken in the present case and, to that extent, the Bank
left itself exposed.

130 On the other hand, I must say that I did form a favourable impression of the
defendant's witnesses who handled the loan transaction. Mr Tu'akoi, the insurance
officer employed by the defendant Bank, was the person who completed the
insurance documents I have just referred to. He admitted that he did not read them to
Mr Fa'oa but he told the court that he knew Mr Fa'oa prior to when he met him in
relation to this particular transaction and he recalled explaining to him the contents of
each document before asking him to sign. He also recalled asking him whether the
value of $10,000 for the house suggested by the loans officer was enough and
whether it was in order for the house to be insured for $10,000 and the contents
$3000 and he told the court that Mr Fa'oa had responded that it was.

140 The witness said that he believed the figures for the insurance cover had been
filled in before Mr Fa'oa signed. He frankly admitted in cross-examination that it can
happen on occasions that a borrower will sign documents in blank but that is normally
when he (Mr Tu'akoi) is acquainted with the individual and the borrower is anxious to
receive the loan monies.

I accept Mr Tu'akoi's evidence in this regard. I have not been persuaded that the
documents were in blank at the time of signing but, in any event, | am satisfied that
Mr Tu'akoi explained the contents of the insurance forms and the insurance cover
figures to Mr Fa'ao. There has never been any suggestion that the insurance officer
materially misled the plaintiffs in relation to the contents of the documents so as to

150 bring into play the non est factum principle.

Even had I not been satisfied that the handwritten figures had been inserted or
that Mr Tu'akoi had explained the insurance details to Mr Fa'oa before he signed, I
still would have been reluctant to find for the plaintiffs. If the first plaintiff had signed
the documents in blank as he alleged then he was really agreeing to be bound by the
contents whatever they contained. The situation is akin to what Buckley LJ had in
mind when he said in Carlisle and Cumberland Banking Co v Bragg [1911] 1 KB
489:

"The true way of ascertaining whether a deed is a man's deed
is, I conceive, to see whether he attached his signature with

160 the intention that that which preceded his signature should be
taken to be his act and deed. It is not necessarily essential that
he should know what the document contains: he may have
been content to make it his act and deed, whatever it
contained; he may have relied on the person who brought it to
him ... and he does not inquire what covenants it contains, or
what ... (the) material provisions in at are, but signed it as his
act and deed, intending to execute that instrument, careless of
its contents, in the sense that he is content to be bound by
them whatever they are."
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If necessary, I would have held that the plaintiffs' were so bound in the present case.
On his own evidence, Mr Fa'oa knew that he was signing insurance forms and his
approach appeared to be that that he was content to be bound by the contents
whatever they contained.

Quite apart from whether or not the coverage figure of $13,000 had been written
into the insurance documents before Mr Fa'oa signed, the question arises how had the
bank's staff handling the lending transaction come to settle on a valuation figure
which appears, on the face of it, to be so far out of keeping with the claimed
replacement value of the dwellinghouse?

The evidence was that Mr Fa'oa had a town allotment in Kanokupolu and he
owns the house on that allotment (the "allotment house"). That was not the house that
burned down, however. The allotment house is still standing and the plaintiffs' live in
it today. The house that burned down was on another allotment in the same village
five allotments along the road from the allotment house. The other allotment is owned
by 'Epahahame Tuli and the house on the land is said to belong to the plaintiffs. Prior
to the transaction giving rise to this proceeding, neither house had been insured.

The statement of claim makes no mention of the fact that the house that burned
down is not the one on the plaintiffs' allotment. It only refers to one house which is
described as the plaintiffs' "dwellinghouse". In opening his case for the plaintiffs, Mr
Niu used the same terminology and made no reference to the fact that the plaintiffs
had two houses at Kanokupolu and the one that burned down was not the one on Mr
Fa'oa's town allotment.

The plaintiffs' case, in other words, proceeded on the basis that the identity of
the house insured was not in issue but, as the evidence unfolded, that turned out to be
far from the case.

The first mention of the allotment house was made, almost in passing, by Mr
Fa'ao about halfway through his evidence in chief. He had been asked questions about
his knowledge of house values back in 1996. He said that he did not have any
knowledge at that time of the value of the house that had burned down and the only
knowledge he had about valuations generally at that stage was his awareness that his
own allotment house had cost about $9000 to build in the late 1980s. He described the
building as a 16' x 10' dwelling with a concrete floor and plywood walls. He said that
the house on the Tuli allotment, however, was a larger timber house, 30' x 30", with
four bedrooms, a kitchen, lounge room and veranda.

The plaintiffs explained in evidence how it was that they came to own the house
on the Tuli allotment. Mrs 'Ahoika Tuli was Mrs Fa'oa's aunt. She was a widow. She
lived alone in the house. About a month before her death on 14 June 1994, the Fa'oas
moved into 'Ahoika's house to look after her and then, following her death, 'Ahoika's
four children called a meeting and the eldest son, 'Epahahame, announced that he and
his brother and two sisters were migrating overseas and they had decided to gift the
house to the Fa'oas. The plaintiffs said that they were still living in the house at the
date of the fire. Mr Fa'oa said that when they moved into the Tuli house they simply
locked the doors on their allotment house.

In cross-examination it was put to Mr Fa'oa that a Bank officer had gone out to
his place and inspected the house to be secured prior to the granting of the loan. Mr
Fa'oa denied any visit from a Bank officer and he denied giving any values for
insurance purposes to any Bank officer. It was later put to Mr Fa'oa that, according to
the Bank officer, it was the allotment house that he had secured the loan over, not the
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house on the Tuli property. Again, Mr Fa'oa denied that proposition and he went on to
say that he had explained to the bank employee how the Tuli house had been gifted to

220 him. He was asked when he had given that information to the Bank officer. After a
significant pause, the witness admitted that he had made that statement to the Bank
officer when he had come out to inspect the property.

When the obvious inconsistency in his evidence about the Bank officer's
inspection was pointed out to him, Mr Fa'oa said that he thought that counsel's earlier
questions had been directed at whether the officer had gone out and inspected the
allotment house -- not the Tuli house. I did not find that explanation convincing. The
earlier questions had been framed in a general way. As translated, they read:

"Q. When you went to apply for this loan, did you go with the
Bank officer to check out the security assets?

230 A. No.
Q. But did they come?
A. No.

Q. Do you know whether he came to your house and
inspected the security assets.

A. I don't recall any visits."

In her evidence, Mrs Fa'oa confirmed that a Bank officer had made a visit but she

maintained that he had inspected the house on the Tuli allotment. Mrs Fa'oa said that

in 1962 when she was one year old, she had been adopted in the traditional Tongan

way by her aunt 'Ahoika Tuli and she had, therefore, been brought up and raised in
240  the Tuli house that had burned down.

The following day Mrs Fa'oa was recalled to the witness stand and she
explained that the evidence she had given on this point was not correct. She went on
to say that the house that burned down had not been built until 1978 and prior to then
she had been brought up in another house on the site. Mrs Fa'oa said that she and her
husband had married in 1978 and after the marriage they lived in the new house on
the Tuli property but she went on to say that they often went "to and fro" between the
allotment house and the Tuli house. "Sometimes we lived in the allotment house", she
said, "and sometimes we came and stayed at the new house."

In her written submissions, Mrs Vaihu, relied on a concession Mrs Fa'oa

250 appeared to make at the end of her cross-examination to the effect that the
dwellinghouse used to secure the loan had been the allotment house and not the house
on the Tuli property. Mr Niu took issue with this submission and said in reply that the
witness was not talking about the 1996 loan but about "their last loan or latest loan,
the one that they presently have."
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The question and answer, as translated, read:

"Q. Isn't it the truth that the house that you presently occupy
is the house that you secured the loan in 1996 -- 97 with?

A. Yes."

The Fa'oa's bank statements were produced and they show no evidence of any other
loan in 1996/97 apart from the loan which is the subject of this litigation. Had Mrs
Fa'oa been referring to some other loan transaction then her counsel should have
clarified that in re-examination but no questions at all were asked in re-examination
about that part of the witness's evidence.

The Bank officer who made the visit to Kanokupolu and carried out the security
inspection of the plaintiffs' boat and dwellinghouse was the loans officer at the time,
'Alipate Kisina. Mr Kisina was called as a witness for the defendant Bank. He is now
32 years of age and is a student at the Tonga Teachers' Training College. He worked
for the defendant Bank between 1992 and 1996.

Mr Kisina left the Bank in the same year that the loan was taken out so he was
no longer working there at the time of the fire in 1998. He gave his evidence on
Tuesday 1 October 2002. He told the court that on the previous Thursday, 26
September, 2002, he and an officer from the Bank, Hiva Tatila, had travelled out to
Kanokupolu. He said that that was the first time he had been to the village since his
inspection back in 1996. He was able to direct Mr Tatila to the house he had
inspected back in 1996 and he found that it was still standing. It was the allotment
house. He said that he was then taken down the road and shown the concrete
foundation of the house that had burned down on the Tuli property but he told the
court that that was a different house from the one which he had inspected and he had
never seen it before.

Mr Kisina was subjected to a searching cross-examination but he was unshaken
in his evidence. It was put to him in cross-examination that on his evidence the
plaintiffs were lying when they claimed insurance on a different house. He agreed
with that proposition.

As with any civil case, the onus lies on the plaintiff to establish his claim on the
balance of probabilities but where fraudulent misrepresentation is relied upon as a
defence then the burden of proving the allegation lies upon the defendant. The
standard of proof applicable is the civil standard of balance of probabilities but the
degree of probability required to establish proof is a high degree because of the
gravity of the allegation — see Halsbury, 4™ ed, Vol 31, para 1059.

At the end of the plaintiffs' case counsel for the Bank did not open her case but
she proceeded immediately to adduce evidence. Although an opening is not
mandatory, it is a procedural step provided for in the Rules of Court and it certainly
would have been an appropriate step to have taken in the present case, if for no other
reason than to clarify the defendant's position in relation to the fraud allegation.
Counsel had certainly signalled in her cross-examination that fraudulent
misrepresentation was being alleged by the defendant, in that the house in respect of
which the insurance claim was made was not the house that had burned down, but this
serious allegation had not been pleaded in the defendant's statement of defence.
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The statement of defence dated 7 November 2001 responded to the allegations
300 in the statement of claim and alleged that the insurance cover of $13,000 had been the
agreed insurance valuation of the house and contents. The only allegation of fraud

was contained in paragraph 14 which reads:

"14. That the defendant have (sic) received information that
the dwellinghouse is not owned by the plaintiffs and therefore
they provided misleading information and or fraud as to
ownership of the house which was insured to be theirs on the
proposal for insurance form and the insurance policy."

As 1 understand it, the allegation being made in that pleading is that the
dwellinghouse that burned down belonged to the Tulis -- not to the plaintiffs and,

310 therefore, the claim was fraudulent. Had that been the only allegation of fraud then I
would have rejected it. The evidence satisfied me that the Tuli house had been gifted
to the plaintiffs and they, therefore, had an insurable interest in it at the time the loan
was taken out.

The fraud Mrs Vaihu cross-examined on and referred to in her final submissions
was the allegation that the house which burned to the ground was not the one that had
been insured in the transaction giving rise to the present claim. The house that had
been insured, so the defendant now contends, was the allotment house -- not the one
on the Tuli property. In her submissions in reply, Mrs Vaihu submits that the fraud
being alleged in paragraph 14 of the statement of defence is the same as the fraud

320 now been relied upon and, therefore, there was no need for any amendment to the
statement of defence. I reject that submission for the reasons just stated. The
allegations are completely different and the new fraud allegation should have been
pleaded.

Mr Niu in his submissions emphasised that the alternative ground of fraud now
being relied upon had not been raised by the defendant in its statement of defence nor
had leave been sought to have it included as an amendment to the statement of
defence.

Mr Niu's criticism of the failure of the defendants to plead the new ground of
fraud is completely justified. Even accepting that the Bank did not become aware of

330 the situation until Mr Kisina made his visit out to Kanokupolu on 26 September 2002,
which was the third day of the hearing, it still behoved counsel to seek an immediate
amendment to the statement of defence as soon as Mr Kisina's discovery had been
brought to her attention.

The obligation upon the defendant to plead fraud is well-established. Halsbury
4th edition, Vol 36, para 48 states:

"The defendant must in his defence plead specifically any
matter which he alleges makes the action not maintainable, or
which, if not specifically pleaded, might take the plaintiff by
surprise, or which raises issues of fact not arising out of the

340 statement of claim. Examples of such matters are ... fraud or
any act showing illegality."
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The Supreme Court Practice (the White Book) 1991, Vol 1, in reference to O.18,
r.8(1) which requires a party in any pleading subsequent to a statement of claim to
specifically plead matters such as fraud, states:

"This rule enforces one of the cardinal principles of the
present system of pleading, namely that every defence or
reply must plead specifically any matter which makes the
claim or defence in the preceding pleading not maintainable
or which might take the opposite party by surprise or raises

350 issues of fact not arising out of the preceding pleading. Put
shortly, whenever a party has a special ground of defence or
raises an affirmative case to destroy a claim or defence, as the
case may be, he must specifically plead the matter he relies on
for such purpose. The effect of the rule is for reasons of
practice and justice and convenience to require the party to
tell his opponent what he is coming to the court to prove but
the rule does not prevent the court from giving effect in
proper cases to defences which are not pleaded."

The question that arises, therefore, is whether the present case is a "proper case" for

360 the court to give effect to the fraudulent misrepresentation defence now relied upon
by the defendant even though it has not been pleaded. In determining this issue it is
appropriate, in my view, to make an assessment of the strength of the defendant's
evidence on the subject.

In terms of the allegation of fraud, credibility was obviously a key issue and the
defendant's loans officer, Mr 'Alipate Kisina, was the key witness for the defence. I
studied his demeanour closely as he gave his evidence. I found him to be a careful,
thoughtful witness and, at the end of his evidence, I was left in no doubt at all that he
was telling the truth. The only conclusion I could draw from his evidence was that the
plaintiffs were falsely representing to the court that the insurance cover had been

370 taken out over the house that had burned down. The house that Mr Kisina had
inspected for security purposes was the allotment house that Mr Fa'oa had shown
him. That house is still standing today.

I find the valuation figure of $13,000 for both the house and contents to be
consistent with Mr Fa'oa's own assessment of $9000 for the value of the allotment
house and I accept, as Mr Kisina said in evidence, that although he could not recall
what happened on this specific occasion, his invariable practice was to ask the
borrower to give him his assessment of the value of the property and, if that figure
agreed with his own observations on inspection, then that is the valuation figure he
would use. Mr Kisina did not inspect the contents of the house but he remembered

380 seeing Mrs Fa'oa inside the house at the time. I find that observation to be consistent
with Mrs Fa'oa's own statement to the court that they "went to and fro between the
two houses". I am satisfied that the plaintiffs were at their own allotment house at the
time of the inspection.

I found the evidence given by the two plaintiffs in relation to the transaction
generally far from convincing. I have already referred to certain specific
inconsistencies in their evidence. There were other examples which I do not propose
to set out but, at the end of the day, I simply did not find them credible witnesses.
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Quite apart from the evidence relating to the fraudulent misrepresentation, if Mr Fa'oa
was to be believed, the only conversation he had in relation to insurance during the

390 course of the whole transaction was when he was asked by the Bank officer to pay the
$90 premium. I simply cannot accept that evidence. On the other hand, I found the
insurance officer who handled the transaction for the defendant, Mr 'Amipeliasi
Tu'akoi, to be an entirely credible witness on this aspect of the case and I accept his
account of how he had explained the insurance documents to Mr Fa'oa before he
signed.

In his comprehensive submissions, Mr Niu advanced all the arguments he
possibly could on his clients' behalf and I have taken them into account. One of the
points he made is that the wording to the schedule of the loan agreement supports the
plaintiffs' evidence. The words read: "To be secured by the mortgage of the registered

400 town allotment of Katoanga Fa'oa situated at Kanokupolu. Wooden dwellinghouse of
the borrowers situated at Kanokupolu together with furnitures (sic) in it. ..." Counsel
submitted that if the dwellinghouse to be secured was the borrowers own allotment
house then words to that effect would have been used instead of the general reference
to the village, "Kanokupolu". The first observation I make is that I cannot recall that
proposition having been put to the defendant's witnesses in cross-examination so they
were not given the opportunity to respond. Secondly, the converse to the submission
would be that if the house to be secured had been on the Tuli allotment instead of on
the plaintiffs' own allotment then it is likely that the wording in the schedule would
have reflected that unusual situation and made specific reference to the house to be

410 secured being on 'Epahahame Tuli's allotment. It did not do so. For these reasons, I do
not find the submission persuasive either way.

Another point Mr Niu makes is that after the fire, the defendant's officers went
to the Tuli allotment rather than the plaintiffs' allotment to inspect the burned out
house and they did not raise any objection at that point that the plaintiffs were
claiming insurance money in respect of a house not covered by the policy. I am not
persuaded by this submission. I am satisfied that the only reason the bank officials
accepted and acted upon the plaintiffs' insurance claim over the wrong house was
because Mr Kisina, who was the only bank official who had inspected the security,
was no longer working with the Bank at the time of the fire. The officers who

420 travelled out to the scene after the fire would have assumed that Mr Fa'oa was acting
in good faith and that he was making the claim on the house that had been used as
security for the loan. They would not have known any better. Their assumption,
however, is not supported by my factual findings.

I return now to the problem the defendant faces in not having pleaded fraud in
the form now alleged. Having reached the firm view that fraudulent misrepresentation
has been established on the evidence, it would be unjust, in my view, if the court had
no option, because of a defect in the pleadings, but to treat the claim as a valid one
which should be enforced. I find that notion quite untenable. A similar situation was
considered by the court in Robinson's settlement, In re Gant v Hobbs [1912] 1 Ch

430 717, 727; a case where the defendant had failed to plead a relevant provision in the
Money-lenders Act which rendered the agreement in question void. Buckley LJ said:

"Order xix., r.15 provides that the defendant must by his
pleading do various things, but it names no consequence if he
does not do these things. It is not confined to a case where a
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statute is the thing to be pleaded: it applies to all cases of
grounds of defence or reply which if not raised would be
likely to take the opposite party by surprise or raise issues of
fact not arising out of the pleadings. Where the defendant
ought to plead things of that sort the rule does not say that if
he does not the court shall adjudicate upon the matter as if a
ground valid in law did not exist which does exist. If in the
course of the proceeding it was proved that the deed sued
upon was a forgery and the defendant does not plead it or did
not know it was a forgery, the court would not give judgment
upon the deed on the footing that it was a valid deed.”

His Lordship then turned to consider how the court would deal with the situation if a
defendant did not plead a defence which ought to have been pleaded:

"... The court will deal with it in one of two ways. It may say
that it is not open to him, that he has not raised it and will not
be allowed to rely on it: or it may give him leave to amend by
raising it, and protect the other party if necessary by letting
the case stand over. The rule is not one that excludes from the
consideration of the court the relevant subject-matter for
decision simply on the ground that it is not pleaded. It leaves
the party in mercy and the court will deal with him as is just."

In the present case, Mr Niu made specific reference to an exchange at the end of the
hearing when counsel for the defendant was asked by the Court if the defendant's
position was as stated in its statement of defence. Mr Niu submitted that, based on the
assurance then given by counsel and the fact that fraudulent misrepresentation
allegation had not been pleaded, he was assured that he did not need to call evidence
in rebuttal of the evidence of Mr Kisina.

As I indicated earlier, the failure to seek amendment to the statement of defence
at least at that point, if not earlier, is difficult to comprehend but that step was not
taken. At the same time, Mr Niu has not indicated the nature of any evidence which
he may have been able to call in rebuttal. It is difficult to conceive of any useful
evidence that could have been called on the subject apart from what is already before
the court.

The allegation of fraud, in the form now relied upon, was certainly very fairly
put by counsel for the defendant to the plaintiffs in cross-examination and, as noted,
Mrs Fa'oa, at the end of her cross-examination, actually conceded that the house used
as security was not the house that had burned down.

In Prasad v Morris Hedstrom (Tonga) Ltd (No 2) [1993] Tonga LR 69, 73, the
Court of Appeal stated, "if, despite inadequate pleadings, an issue is clearly raised
and is understood by the opposing party to be raised and then dealt with, it should not
be excluded because of technicality of pleadings."

That is the situation we have in the present case. The fraudulent
misrepresentation allegation was raised in evidence and the plaintiffs were given the
opportunity of answering it. The issue should not, in my view, be excluded upon the
technical ground that it was not pleaded.
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480 In all the circumstances, particularly having regard to the firm view I have
formed as to the strength of the fraudulent misrepresentation allegation, I consider
that the justice of the case requires the court to recognise the fraud defence even
though it has not been pleaded.

For the avoidance of doubt, I confirm that even had I not been persuaded to
uphold the fraudulent misrepresentation defence, I still would have rejected the
plaintiffs' claim. They simply were not able to satisfy the court to the required
standard of proof that the defendant had been negligent or in breach of contract in any
of the respects alleged. On the contrary, I am satisfied that the plaintiffs, through the
first plaintiff, consented to and were fully aware of the $13,000 valuation figure fixed

490 for insurance purposes.

That being the case, the plaintiffs fail in their claim. The defendant is entitled to
costs to be agreed or taxed.
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Application by Leaman under Births, Deaths and Marriages
Act

Supreme Court, Nuku'alofa
Registrar General
RG 788/02

25 November 2002; 25 November 2002

Births, Deaths and Marriages — registration of Tongan born abroad — rights as
at time of birth

Glenn James William Rich was born in New Zealand on 2 July 1954. Glenn's cousin
made an application to register the birth of a Tongan born abroad. Glenn's mother was
a New Zealander. Glenn's father, James Tavake Rich, was born in Nuku'alofa on 8
July 1926. James took his nationality from his place of birth as he was born in 1926
before the Nationality Act of 1935 was passed. Glenn's mother was deemed to be a
Tongan because of her marriage to James. On 12 July 1989 James became a
naturalised New Zealander and therefore ceased to be a Tongan. Glenn had obtained a
New Zealand passport.

Held:

1. When his father became a New Zealander, Glenn was 35 years old and so
was still a Tongan subject.

2. The duty of the Sub-Registrars was to register any birth of a person born
abroad who was Tongan. When Glenn was born that was what he was. The
right to have his birth registered arose at that time and no subsequent
change in his nationality could change that.

3. The responsibility of the Registry staff was to make accurate entries in the
registers on the basis of the information provided. Any other possible or
probable consequence was not their concern unless it suggested inaccuracy
of the information they were given for the registration.

Cases considered:
Edwards v Kingdom of Tonga [1994] Tonga LR 62 (CA)
Fie'eiki, Re Application by (Application number RG 718/02)

Statutes considered:
Nationality Act 1935
Naturalisation Act 1915
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Applicant in person
Counsel for Crown : Miss Simiki

Judgment

This was an application to register the birth of a Tongan born abroad. I allowed
the application but have been asked by the Chief Registrar to give my reasons in
order to assist the Sub-Registrars who normally deal with such applications.

The person whose birth is to be registered is Glenn James William Rich and his
cousin makes this application on his behalf.

Glenn was born in New Zealand on 2 July 1954. His father, James Tavake Rich,
was born in Nuku'alofa on 8 July 1926.

The affidavits filed before me state that James was the son of one Ernst Harold
Rich but the records of his birth in the registry here name no father and state that he
was born illegitimately to one Sauloloa Lasike. I shall act on the official records we
have here.

When James was born in 1926, the Nationality Act of 1935 had not been passed
and so he took his nationality from his place of birth as has been explained by the
Court of Appeal in Edwards v Kingdom of Tonga [1994] Tonga LR 62.

In the Edwards' case, the birth of the father of the appellant was in 1902 before
there was any statutory provision in Tongan law. Thus the Court of Appeal could deal
with the question of his nationality on that basis and then pass to consider that of the
appellant.

In the present case, the father of the applicant was born after the passing of the
Naturalisation Act 1915, (the first of our statutes relating to nationality) and before
the passing of the Nationality Act of 1935. The 1915 Act and the law as it then stood
did not define a Tongan and so his nationality is determined by the place of his birth
in the same way as it was in the Edwards' case. However, section 2 of the Nationality
Act 1935, changed that:

"2. The following persons shall be deemed to be Tongan
subjects: -

(a) Any person born in Tonga of Tongan parentage and the
first generation born abroad....

(b) any person naturalised under this Act;

(¢) any person born out of wedlock in Tonga whose father is
a Tongan subject and whose mother is an alien; and

(d) any person born out of wedlock in Tonga whose mother is
a Tongan subject and whose father is an alien.”

That was amended and clarified by Act number 7 of 1959 but that was five years after
Glenn was born and so his case must be determined under the provisions of the 1935
Act set out above.

I read section 2(a) as providing that the first generation born abroad of Tongan
parentage will still be Tongan subjects. The Court of Appeal pointed out in the
Edwards case that the Tongan version of section 2(a) makes it clear that the phrase
'"Tongan parentage' means that both parents must be Tongan.

In the case of Glenn, the affidavits show he was born abroad of a Tongan father
and a New Zealand mother. Section 2 makes no provision for a situation where only
one of the parents of the first generation born abroad is a Tongan and so, on the face
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of it, Glenn can not be a Tongan — a position that has now been partly addressed by
the 1959 amendment.

The answer lies in section 3 of the 1935 Act which deems that a wife shall take
her nationality from her husband:

"3. The wife of a Tongan subject shall be deemed to be a
Tongan subject and the wife of an alien shall be deemed to be
an alien:

Provided that where a man ceases during the continuance of
his marriage to be a Tongan subject it shall be lawful for his
wife to make a declaration that she desires to retain Tongan
nationality and thereupon she shall be deemed to remain a
Tongan subject."

It may well be that Glenn's mother's status as a New Zealand citizen never changed
under New Zealand law but, under our law, she was deemed to be a Tongan because
of her marriage to James. As a result, when Glenn was born, both his parents were
Tongan and, as he was also the first generation born abroad, he was also deemed to be
a Tongan subject.

However, the matter on which the Chief Registrar seeks further guidance is the
way in which a case such as this should be dealt with when application to register the
birth is only made many years later and intervening events have changed the situation
from that which pertained at the time of the birth.

The subsequent events in this case are that James was granted permanent
residency in New Zealand two years after Glenn was born and was then granted New
Zealand citizenship in 1989. Section 4(1) of the Nationality Act (re-enacting section 6
of the 1935 Act) provides:

"4(1) A Tongan subject who when in any foreign State and
not under disability by obtaining a certificate of
naturalization or by any other voluntary and formal act
becomes naturalized therein shall henceforth be deemed to
have ceased to be a Tongan subject.”

Clearly, therefore, James ceased to be a Tongan when he became a naturalised New
Zealander on 12 July 1989.

By that time Glenn was 35 years old and so he was not affected by the loss of
his father's Tongan nationality. By section 2 of the 1935 Act, he was a Tongan subject
when he was born and, by section 3, his status was unaffected by any change in his
father's nationality that occurred after Glenn reached 16 years;

"3. (1) Where a male person being a Tongan subject ceases to
be a Tongan subject every child of that person under the age
of 16 years shall thereupon cease to be a Tongan subject
unless that child or that person ceasing to be a Tongan
subject does not become by the law of any other country
naturalised in that country.”

Any child under the age of 16 years who loses his Tongan nationality under section
3(1) is given the right by subsection (2) to resume his Tongan nationality by making a
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written declaration to the Minister of Foreign Affairs of his wish so to do but this
must be done within one year of his 16" birthday. However, in Glen's case, this had
no relevance because, although his birth in New Zealand may well have given him
the right to citizenship in New Zealand, by our law he had not lost his Tongan
nationality at the time he attained 16 years. (I recently dealt with this provision in Re
Fie'eiki, Application number RG 718/02, and incorrectly suggested, obiter, that

130 section 3(2) may have applied in that case. I take this opportunity to correct my
statement there. I clearly overlooked the fact that the person in that case was never a
Tongan because he was born after his father had lost his Tongan nationality so the
question of resumption never arose.)

However in the present case, it would appear that Glenn has obtained a New
Zealand passport. If that is the case, he has voluntarily and formally by that action
confirmed his status as a New Zealand citizen and has therefore ceased to be a
Tongan subject.

Thus this application is to register the birth of a Tongan born abroad but is made
at a time when that person is no longer a Tongan. It is this, which the Chief Registrar

140  wishes to have clarified.

The answer seems clear. The duty of the Sub-Registrars is to register any birth
of a person born abroad who is Tongan. When Glenn was born that is what he was.
The right to have his birth registered arose at that time and no subsequent change in
his nationality can change that.

It is, however, the fact of his present nationality which causes the Chief
Registrar concern because the fact that a birth is registered in the Tongan register is
prima facie evidence that he is a Tongan. By production of his birth certificate, he
may, for example, be able to acquire a Tongan passport to which he is clearly no
longer entitled.

150 I accept that may be a serious problem but the responsibility of the Registry
staff is to make accurate entries in the registers on the basis of the information
provided. Any other possible or probable consequence is not their concern unless it
suggests inaccuracy of the information they have been given for the registration. In
this case, it is a matter for the Immigration Authorities to ascertain.

It may be that consideration should be given to whether there is a need for a
change in the law to ensure more correlation of information between one Government
department and another in this field. The Registry and the Courts see many cases
where Tongans now hold foreign passports and still apply for and are given Tongan
passports or assert other rights they lost with their assumption of foreign citizenship.

160 1t is clear the terms of section 4 prohibit dual nationality in such cases. Better
procedures and a duty to pass information from one department to another would help
to correct such anomalies but that is a matter for the Legislature.

In the meantime, I shall direct that a copy of this ruling should be supplied to
the Principal Immigration Officer.
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Pohiva anors v Kingdom of Tonga anor

Supreme Court, Nuku'alofa
Ford J
C 559/98

27-31 May, 29-31 July, 1 August 2002; 3 December 2002

Tort — false imprisonment — liability of Minister of Police and Kingdom of
Tonga
Damages — tort of false imprisonment - assessed

In August 1996, the peoples' representatives in the Legislative Assembly determined
to attempt to have Parliament impeach the then Minister of Justice and
Attorney-General for attending the Olympic Games in Atlanta, Georgia, in the United
States after the Chairman of the House had allegedly declined his application for
leave. It was also alleged that he had committed theft in drawing and using the
amount of $2615, which he had not been entitled to receive once his leave application
had been declined. At noon on 4 September 1996 the motion for impeachment of the
Minister was submitted to the office of Parliament by one of the peoples'
representatives. A special procedure was prescribed in the Standing Orders of the
Legislative Assembly for dealing with impeachment matters. Before any of the
formal processing steps could be taken, however, an article appeared in the Taimi 'O
Tonga newspaper dated 4 September 1996 under the heading "Impeachment". The
article said that: "An impeachment of the Minister of Justice has been submitted by
the peoples' representatives" and it then went on to set out the full text of the
impeachment notice including full particulars of the allegations of misconduct made
against the Minister. The first plaintiff, Mr Pohiva, who was the number one peoples'
representative in the Legislative Assembly subsequently admitted to the House that it
was he who had passed the impeachment notice of motion on to the newspaper for
publication. He told the court that he had taken similar action on previous occasions
without any adverse consequences. On 11 September 1996 the Chairman of the
Legislative Assembly issued a summons to the three plaintiffs to attend before the
House on Thursday 19 September 1996. The second plaintiff, Mr Moala, who was
based in Auckland, was the editor and publisher of the "Taimi 'O Tonga" newspaper.
The third plaintiff, Mr 'Akau'ola, was the assistant editor and advertising manager of
the Taimi 'O Tonga; he was based in Tongatapu. The summons charged the plaintifts
with publishing an article on impeachment which was not correct and was
disrespectful to the Legislative Assembly. Parliaments' contempt hearing found the
plaintiffs guilty of contempt and voted in favour of imprisonment for 30 days. The
Minister of Police received a warrant and passed it on to Police Inspector
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Tu'ihalamaka to execute. The Central Police Station diary records that at 0105 hours
on 20 September 1996 Inspector Tu'ithalamaka arrived at the Central Police Station
with the three plaintiffs to be kept in custody for 30 days. The plaintiffs made two
unsuccessful applications for habeas corpus. The third application was successful and
they were released. The Minister of Police appealed and the Court of Appeal
dismissed the appeal. The court found that the charge was defective and referred to an
offence which simply did not exist under the Constitution. The plaintiffs commenced
action in March 1998 and sought damages for their wrongful imprisonment over the
26 day period between 19 September and 14 October 1996. They each sought awards
of general, aggravated and exemplary damages for their detention. Virtually every
aspect of the claim was denied in the pleadings and vigorously defended.

Held:

1. The tort of false imprisonment was one of strict liability therefore once the
plaintiff established the fact of imprisonment, the onus fell on the
defendant to prove that the detention was lawful. The charge that was
brought against the plaintiffs was not authorised.

2. It was no defence or justification to a charge of false imprisonment that the
party responsible for the detention acted at all times in good faith,
genuinely believing that the detention was lawful. Therefore, the court
rejected the second defendant's defence based on the notion that, because
he had acted in obedience and conformity with the Speaker's warrant,
which on the face of it was valid, he was thereby protected from any
wrongful imprisonment suit.

3. The court held that the various defences pleaded by the second defendant
did not amount to justification of the unlawful detention. The plaintiffs,
therefore, succeeded in their claims against the second defendant.

4. The first defendant claimed immunity under s 4(2) of the Crown
Proceedings Act however that did not automatically relieve the first
defendant from liability in respect of the acts complained about of the
second defendant. The plaintiffs succeeded in their claims against both
defendants.

5. The court reviewed the evidence and found no evidence of any high-
handed or outrageous conduct on the part of the second defendant that
would warrant an award of exemplary damages.

6.  The plaintiffs established a proper entitlement to compensation. The court
was concerned that the amounts claimed bore no relation to the ordinary
values of life and money in the Kingdom.

7. The court ordered general and aggravated damages against the first and
second defendants jointly and severally. First plaintiff: $20,000; second
plaintiff: $17,000; and third plaintiff: $20,000. The plaintiffs were entitled
to costs against the defendants to be agreed or taxed.

NOTE:

This judgment was appealed to the Court of Appeal (to be reported in 2003 reports).
The appeal was dismissed but a cross appeal was allowed and the damages awarded
were increased to $30,000, $27,000, and $30,000 respectively.
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Judgment

Introduction

Although this hearing concluded back in August, judgment has necessarily been
stayed up until now in compliance with clause 73 of the Constitution which frees
members of the Legislative Assembly from judgment whilst the House is sitting. The
first named plaintiff and the second defendant are both members of the House. The
2002 session of the Legislative Assembly was officially closed by His Majesty on 28

130 November 2002.

I suspect that the events giving rise to this litigation are already well entrenched
in the folklore of the Kingdom. The court was told that they received widespread
publicity at the time both internally and internationally and they have already been
the subject of litigation in various forms both in this Court and in the Court of
Appeal. Six years have now passed, however, since those events took place and it
will, therefore, be necessary for me to outline again, albeit as succinctly as I can, the
salient background facts.

Background events
The plaintiffs commenced this particular action in March 1998 seeking damages
140 for their wrongful imprisonment and/or detention over a period of 26 days between
19 September and 14 October 1996. They each seek awards of general, aggravated
and exemplary damages for their detention. Virtually every aspect of the claim has
been denied in the pleadings and vigorously defended.

Towards the end of August 1996, the peoples' representatives in the Legislative
Assembly determined to attempt to have Parliament impeach the then Minister of
Justice and Attorney-General for attending the Olympic Games in Atlanta, Georgia,
in the United States after the Chairman of the House had allegedly declined his
application for leave. It was also alleged that he had committed theft in drawing and
using the amount of $2615, which he had not been entitled to receive once his leave

150 application had been declined.

At noon on 4 September 1996 the motion for impeachment of the Minister was
submitted to the office of Parliament by one of the peoples' representatives. A special
procedure is prescribed in the Standing Orders of the Legislative Assembly for
dealing with impeachment matters. Before any of the formal processing steps could
be taken, however, an article appeared in the Taimi 'O Tonga newspaper dated 4
September 1996 under the heading "Impeachment". The article said that: "An
impeachment of the Minister of Justice has been submitted by the peoples'
representatives" and it then went on to set out the full text of the impeachment notice
including full particulars of the allegations of misconduct made against the Minister.

160 The first plaintiff, Mr Pohiva, who was the number one peoples' representative
in the Legislative Assembly subsequently admitted to the House that it was he who
had passed the impeachment notice of motion on to the newspaper for publication. He
told the court that he had taken similar action on previous occasions without any
adverse consequences.

On 11 September 1996 the Chairman of the Legislative Assembly issued a
summons to the three plaintiffs to attend before the House on Thursday 19 September
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1996. The second plaintiff, Mr Moala, who is based in Auckland, is the editor and
publisher of the "Taimi 'O Tonga" newspaper. The third plaintiff, Mr 'Akau'ola, is the
assistant editor and advertising manager of the Taimi 'O Tonga; he resides in
Tongatapu. The summons charged the plaintiffs with publishing an article on
impeachment which was "not correct and it is disrespectful to the Legislative
Assembly".

It is not necessary for me to refer in any detail to the events that then took place
at what was described as "Parliaments' contempt hearing" on Thursday 19 September
but an "Information Paper" subsequently produced through the Prime Minister's
office by the acting secretary to Cabinet recorded the following:

"Although contempt charges are not accompanied by hearings
as in a court trial, Parliament allowed the three men full
opportunity to answer the allegations, and to have legal
counsel. Moala and 'Akau'ola, had a legal counsel, Pohiva did
not. The hearing took place the whole of Thursday morning
and afternoon, fully attended by the press and the public.
After lengthy debate, the House on the evening of 19
September 1996 voted on two matters. The first was
"WHETHER THE ACCUSED WERE GUILTY OR NOT
GUILTY OF CONTEMPT OF THE HOUSE". The house
voted by 19 to 2 that they were GUILTY...

The second and last matter the House voted on, was the
PENALTY.

After very lengthy debates, the House ended up with two
motions to vote on. These were:

(a) Imprisonment FOR 30 DAYS.
(b) Imprisonment FOR 15 DAYS.

The House voted 10 to 8 in favour of imprisonment for 30
days."

There was some conflict in the plaintiffs' evidence, perhaps understandably because
of the time lapse, about the exact sequence of events as they had unfolded during the
day and evening of the 19th September 1996. It appears, however, that it was not until
sometime after the House rose at 12:22am on the morning of Friday 20 September
that the plaintiffs learned of their fate. Mr Pohiva, in his evidence, was extremely
critical of the fact that they had not been given the opportunity to address the House
in relation to penalty. He said that they learned that they had been found guilty and
sentenced to 30 days imprisonment all at the one time.

About the same time, still in the early hours of the morning of 20 September,
the plaintiffs were shown a copy of what was referred to subsequently in court
proceedings as an order or warrant on Legislative Assembly letterhead addressed to
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the Minister of Police and signed by the Chairman of the Legislative Assembly. The
warrant read:

"20 September 1996.

To the Minister of Police

Nuku'alofa.

The Legislative Assembly ordered to prison:
1. 'Eakalafi Moala

2. Filokalafi'Akau'ola

3.'Akilisi Pohiva

for 30 days commencing 5 o'clock on the afternoon of 19
September 1996 by virtue of the power vested in the
Legislative Assembly by clause 70 of the Constitution and the
judgment of the House on this day regarding their
imprisonment.

They are not to be released until after the expiration of 30
days or otherwise ordered by Parliament for a shorter time. I
ask that immediate effect be given to this order.

Fusitu'a

Chairman of the Legislative Assembly."

The Minister of Police, to whom the warrant was addressed, is the second defendant
in this proceeding. In his evidence, the Minister said that he had told the Speaker of
the House that he would require a warrant before the police would become involved.
He recalled being handed the warrant approximately 30 or 40 minutes after the House
had risen for the day and he then passed it on to Police Inspector Tu'ihalamaka to
execute. The Central Police Station diary records that at 0105 hours on 20 September
1996 Inspector Tu'thalamaka arrived at the Central Police Station with the three
plaintiffs to be kept in custody for 30 days. The diary then records:

"Inspector Tu'thalamaka conveyed Hon Clive Edwards
instructions to keep (the three men) and no misconduct is
forwarded (sic) to them but look after them properly."

So began the events giving rise to this claim for false imprisonment or, in the
alternative, breach of the plaintiffs' constitutional rights.
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Moala and 'Akau'ola made immediate application to the Court for the issue of
writs of habeas corpus. They sought an order that they be released from the "unlawful
and unjustifiable restraint or detention" imposed upon them.

The application was heard by Lewis J. on 24 September 1996 and refused. His
Honour held that Parliament was entitled to absolute privilege over its internal
proceedings and, in that sense, it alone was entitled to determine whether the
plaintiffs' conduct amounted to contempt in terms of clause 70 of the Constitution --
Moala & anor v Minister of Police (No 1) [1996] Tonga LR 202.

A further application for habeas corpus was then made by all three plaintiffs
upon the new ground that Parliament did not have power to detain offenders in prison
beyond the period of a session. The 1996 session of the Legislative Assembly had
officially closed on 3 October 1996. The application was heard by Lewis J. on 4
October and again habeas corpus was refused -- Moala & ors v Minister of Police (No
2) [1996] Tonga LR 207.

Undeterred, the plaintiffs made a third application for habeas corpus, this time
mounting an attack on the basis of Constitutional provisions. That application came
before Hampton C.J. on 14 October 1996 and, after an in-depth analysis of the
relevant clauses in the Constitution, the Chief Justice upheld the application and
ordered the immediate release of the plaintiffs from detention. Towards the end of his
judgment, His Honour said:

"The conclusion I have reached, therefore, is that the
procedures adopted were unfair. They were not in accordance
with the Constitution or with the Legislative Assembly's own
Rules made under the Constitution. I have reached the view
that the Applicants must succeed in the application which
they have made to me." - Moala & anors v Minister of Police
(No 3) [1996] Tonga LR 211, at 226.

The plaintiffs were, accordingly, immediately released from detention but that was
not the end of the litigation. The Minister of Police then appealed the decision of
Hampton C.J. In its decision -- Minister of Police v Moala, 'Alkau’ola & Pohiva
[1997] Tonga LR 210, the Court of Appeal dismissed the appeal but acknowledged
that the real issue involved was "a constitutional one of great importance".

The Court of Appeal focused on clause 70 of the Constitution which was the
provision which the Legislative Assembly had acted under in sentencing the plaintiffs
to prison for contempt. The clause reads:

70. If anyone shall speak or act disrespectfully in the presence
of the Legislative Assembly it shall be lawful to imprison him
for thirty days and whosoever shall publish any libel on the
Legislative Assembly, or threaten any member or his
property, or rescue any person whose arrest has been ordered
by the Legislative Assembly, may be imprisoned for not
exceeding thirty days."
The Court of Appeal compared the wording of clause 70 with the wording of the

charge set out in the summons served on the plaintiffs. The charge in the summons
had alleged that the article published on impeachment was not correct and it is
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disrespectful to the Legislative Assembly'. The Court of Appeal found that the charge
so written was defective in that it did not allege that any one of the plaintiffs had
spoken or acted "disrespectfully in the presence of the Legislative Assembly" so as to
fall within the first part of clause 70, nor did it allege that any one of the plaintiffs had
published a libel on the Legislative Assembly so as to fall within the second part of
the clause. The court concluded that the summons was "an amalgam or conflation of
290 two very inaccurate versions of two of the proscriptions contained in clause 70 and it
thereby (stated) ... an offence which simply does not exist under the Constitution."
The Court of Appeal also noted in an obiter dictum statement that the Chief
Justice had been right in holding that clause 70 entitled the plaintiffs to natural
justice.

The law relating to false imprisonment

The law relating to the tort of false imprisonment is well established. It is a form
of trespass to the person. As stated by Lord Bridge in Hague v Deputy Governor of
Parkhurst Prison [1991] 3 All ER 733 (at 743):

"The tort of false imprisonment has two ingredients: the fact
300 of imprisonment and the absence of lawful authority to justify
it."

It is a tort of strict liability. There is no onus on a plaintiff to prove that the
imprisonment was unlawful or malicious. Once the plaintiff establishes the fact of
imprisonment, that is sufficient to make out a prima facie case and the onus then falls
on the defendant to prove that the detention was lawful. It may be so, for example, if
it is pursuant to an order of the court or the exercise of statutory powers. An action for
false imprisonment will succeed or fail depending upon whether the defendant can, as
a matter of law, justify the detention or imprisonment.

In the present case, although there has been some skirmishing in the defendants'

310 pleadings and submissions, I have no doubt that the plaintiffs have made out a prima

facie case of false imprisonment. Their detention in custody during the period
claimed (apart from one matter relating to the actual time spent in detention, which I
will refer to later in this judgment) is well documented and was fully covered in
evidence. The absence of lawful authority was clearly established in the Court of
Appeal decision. The court held that the Constitution, specifically clause 70, simply
did not authorise the charge that had been brought against the three men.

The defendants are bound by that finding. Section 99 of the Evidence Act (Cap
15) states:

"Every judgment is conclusive proof in all subsequent

320 proceedings between the same parties or their privies of facts
directly in issue in the case actually decided by the court, but
not of facts which were only collaterally or incidentally in
issue even though the decision of such facts was necessary in
order to enable the court to decide the case.”

Admittedly, the Kingdom of Tonga was not a party to the Court of Appeal judgment
but section 99 refers to "the same parties or their privies". Dr Harrison submitted in
this regard that it would be "completely unreal to ignore the fact that the second
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defendant effectively represented both himself and the first defendant in the habeas
corpus litigation." I agree with that submission. The meaning of "parties or their
privies" in this context was considered by the New Zealand Court of Appeal in Shiels
v Blakeley [1986] NZLR 262. After reviewing the authorities, Somers J., delivering
the judgment of the court, said (at 268):

"We conclude that there must be shown such a union or
nexus, such a community or mutuality of interest, such an
identity between a party to the first proceeding and the person
claimed to be estopped in the subsequent proceedings, that to
estop the latter will produce a fair and just result having
regard to the purposes of the doctrine of estoppel and its
effect on the party estopped.”

I have no difficulty in concluding that such a relationship exists between the
defendants in the present case so that each is bound by the Court of Appeal's findings
that clause 70 of the Constitution did not authorise the bringing of the charge set out
in the summons. In any event, having now heard all the evidence, I have respectfully
reached the same conclusion as the Court of Appeal in relation to this aspect of the
case.

The second defendant's defences

I turn now to consider the various defences advanced by the two defendants. It
is perhaps appropriate to begin with the second defendant, the Minister of Police.
That is how the case was presented.

The second defendant's role in the detention of the plaintiffs was canvassed in
detail in evidence and is well documented. In his statement of defence, the Minister of
Police pleads that he did not "physically imprison or detain the plaintiffs" and that it
was not he but officers of the Ministry of Police/Prisons who executed the warrant.
That, however, is not where the matter begins and ends. The legal issues are more
challenging.

The reality, as I perceive it from the evidence, is that, as Minister of both Police
and Prisons, it was the second defendant who was responsible, in the exercise of his
statutory powers and functions, for giving effect to the warrant and supervising the
detention of the plaintiffs. The process began when he handed the Speaker's warrant
to Inspector Tu'thalamaka in the early hours on the morning of 20 September and
gave the instructions referred to earlier which were recorded in the Central Police
Station diary. Various correspondence was produced confirming the supervisory role
undertaken by the second defendant in the detention of the plaintiffs. In a letter dated
23 September 1996 addressed to Semisi Tapueluelu and copied to the Police
Commander, the second defendant said, in part:

"I therefore order you, Semisi Tapueluelu the Superintendent
of Prisons and all Prisons (sic) Officers of the Prisons
Department to keep these 3 until the 30 days expire which 30
days should commence from 5 pm of (sic) the 19th day of
September 1996."
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In his formal "Return on the Writ" of Habeas Corpus dated 14 October 1996, the
second defendant specifically acknowledged that each plaintiff was "detained under
my control and supervision at His Majesty's prison (Hu'atolitoli, Vaini, Tongatapu)
pursuant to section 3 of the Prisons Act."

In Cowell v Corrective Services Commission [1988] 13 NSWLR 714, an issue
arose over whether the Governor of the prison or the Corrective Services Commission
was liable for the false imprisonment of the plaintiff. The relevant provisions in the
NSW Prisons Act 1952 stated that every prisoner was deemed to be in the custody of
the Governor of the prison. In a majority decision, the Court of Appeal held that the

380 Commission was liable. Clarke J. said (at 377):

"It seems to me that in the light of the [Commission's] lawful
power to exercise control over the prisoner, both directly by
order and by directions to a governor, it should be regarded as
responsible for detaining the prisoner throughout the term of
his sentence."

I respectfully agree with that approach. The Minister in the present case had similar
powers of control over the plaintiffs to the Commission in the Cowell case. I am
satisfied that at all material times the defendant can properly be regarded as being
responsible for the detention of the plaintiffs during the term of their sentence.

390 That being the reality of the situation it is then up to the Minister to justify the
detention. For the reasons already canvassed, he cannot, in this regard, rely upon the
"lawfulness" of the Speaker's warrant. But the second defendant claims to be immune
from suit on other grounds. In this regard, he relies upon the authority of Henderson v
Preston (1888) 21 QBD 362 and Morris v Winter [1930] 1 KB 243, decisions which
his counsel described as "critically relevant to the Minister of Police as he is in
conformity with the position taken by the Governor of a jail." These two authorities,
so it was submitted, establish that a Governor is protected if he has acted in obedience
to and in conformity with a warrant of committal issued by a court having jurisdiction
and, which on the face of it, is valid. In both the cited cases, the warrant in question

400 had been issued by a court of competent jurisdiction.

In his response, Dr Harrison stressed that the situation in the present case was
quite different in that no court was involved in the issuing of the warrant. Relying on
two authorities spanning some 236 years -- Entick v Carrington (1765) 19 State Tr
1030 and R v Governor of Brockhill Prison, ex p Evans (No 2) [2001] 2 AC 19, the
plaintiffs submitted that a belief that the detention was justified by law at the time is
not enough. They argued that it is no defence for the second defendant to claim that
he was only "acting on orders" given that the detention itself was, or was ordered,
without lawful authority.

The Brockhill Prison decision of the House of Lords is one of the most recent

410 authorities relating to the tort of false imprisonment. The applicant in that case, a
Miss Evans, had been sentenced to serve various terms of imprisonment for assault
causing bodily harm and other offences. The sentences were to be served
concurrently, the longest being for 2 years. As she had spent a period in custody
immediately after her arrest an issue arose over her correct release date. The
Governor of the Prison, following Home Office instructions to governors based on
earlier court decisions, calculated the correct date to be 18 November 1996. The
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applicant contended that the correct date should be 17 September 1996. She sought
judicial review of the governor's decision and on 15 November 1996 the Divisional
Court held that the correct release date was 17 September and ordered her immediate
release.

The applicant then claimed damages for false imprisonment in respect of the 59
additional days which she had spent in custody. Collins J. dismissed her application
on the grounds that the prison governor had been entitled to rely on previous court
decisions to calculate the release date. The Court of Appeal, by a majority, allowed
her appeal. She was awarded £5000 damages. On appeal by the prison governor, the
House of Lords affirmed the Court of Appeal decision. The headnote to the report
states:

"... The applicant's continued detention after her correctly
calculated date of release was unlawful, and in so detaining
her the prison governor had acted in excess of the powers
conferred on him by Parliament; that the fact that he had
complied with the law as the court had at that time declared it
to be was not sufficient justification for false imprisonment,
which was a tort of strict liability; that, accordingly, the
applicant was entitled to damages for false imprisonment and
that the sum of £5000 was the appropriate amount for 59 days
false imprisonment."

The judgment is significant and has relevance to the present case where the second
defendant might well feel aggrieved at the prospect of being held liable for the
plaintiffs' false imprisonment, particularly after the plaintiffs' first two habeas corpus
applications had been rejected by Lewis J.

In evidence, the second defendant told the court that all he did was to obey the
warrant issued by the Speaker and he said that if he had defied the resolution of the
House then he could have been impeached personally under clause 75 of the
Constitution. Similar considerations arose in the Brockhill Prison case. Lord Slynn
noted the governor's unenviable position and (at 27) said:

"if the claim is looked at from the Governor's point of view
liability seems unreasonable; what more could he have done?
... Despite sympathy for the Governor's position it seems to
me that the result is clear. She [the prisoner] never was
lawfully detained after 17 September 1996. She was merely
thought to be lawfully detained. That is not a sufficient
justification for the tort of false imprisonment even if based
on rulings of the court. Although in form it is the Governor, it
is in reality the State which must compensate her for her
unlawful detention."

It is important to bear in mind that the "rulings of the court" referred to in that
passage were "rulings" in other cases, not in the case involving Miss Evans. In her
case the court order had not specified a release date and it had been left to the
Governor to make that calculation. If the sentencing court had fixed the release date
and in doing so had made a mistake then the position would have been different and
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no action for false imprisonment could have been maintained. That is because of the
well-recognised general immunity afforded to judges in respect of acts done by them
in their judicial capacity. The aggrieved person's only available remedy in that
situation would have been an appeal, judicial review or an application for one or other
of the prerogative writs.

The point is, however, that the Brockhill Prison case clearly reaffirms the
principle that it is no defence or justification to a charge of false imprisonment that
the party responsible for the detention acted at all times in good faith, genuinely

470 believing that the detention was lawful. As Lord Browne-Wilkinson expressed it (at
27):

I believe the case can be satisfactorily decided on the grounds
that false imprisonment is a tort of strict liability, the
consequences of which cannot be escaped even by showing
that the defendant acted in accordance with the view of the
law which at the time was accepted by the courts as being
correct."

After expressing similar sentiments, Lord Hope (at 35) commented:

"... for the Governor to escape liability for any extended
480 period of detention on the basis that he was acting honestly or

on reasonable grounds ... would reduce the protection

currently provided by the tort of false imprisonment. I can see

no justification for limiting the application of the tort in this

way."
I find the reasoning of their lordships in the Brockhill Prison case compelling and
relevant to many of the issues arising in the present case. I, therefore, reject the
second defendant's defence based on the notion that, because he had acted in
obedience and conformity with the Speaker's warrant, which on the face of it was
valid, he was thereby protected from any wrongful imprisonment suit.

490 The second defendant placed considerable reliance upon the immunity he
claimed to be entitled to under the provisions of section 4(2) of the Crown
Proceedings Act (Cap 13). Section 4 follows a similar format to section 2 of the
Crown Proceedings Act 1947 (UK) and section 6 of the New Zealand Crown
Proceedings Act 1950. Equivalent provisions are also found in the Australian and
Canadian legislation. Subsection (2) of the Tonga legislation reads:

"No proceedings shall lie against the Kingdom by virtue of
this section in respect of anything done or omitted to be done
by any person while discharging or purporting to discharge
any responsibilities of a judicial nature vested in him or any

500 responsibilities which he has in connection with the execution
of judicial process."

The subsection is also relied upon by the first defendant in its defence. That is not
surprising given that the language of the subsection is primarily directed at providing
an immunity for the Kingdom against liability in respect of judicial functions. The
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plaintiff submits that the second defendant's reliance for a defence on section 4(2) of
the Crown Proceedings Act is misconceived because the section is about the vicarious
liability of the Crown in respect of torts and it does not afford the Minister a defence.
Dr Harrison also submitted that it was not open to the second defendant to argue that
he could not be sued in his personal capacity if he was acting as Minister of Police. |
agree with both of those submissions. In relation to the claim against the Minister in
his personal capacity, the House of Lords in M v Home Office [1994] 1 AC 377
affirmed the principle that actions can be brought against a Minister personally in
respect of a tort committed or authorised by him, even though, at all material times,
he had been acting in his official capacity.

In relation to the vicarious liability submission, McGechan J. in the High Court
of New Zealand decision, Fyfe v Attorney-General [2001] NZAR 498 (at 508)
restated the position under section 6(5) of the New Zealand Act which is the
equivalent to section 4(2) of the Tonga Crown Proceedings Act:

"Section 6(5) is intended to apply to vicarious liability: the
liability of the "Crown" in respect of acts by another person. I
do not see section 6(5) as intended to extend to protect an
individual against his own personal liability for his own acts
... section 6(5) does not apply to protect a delinquent Crown
servant himself or herself."

Although 1 fail to see how the second defendant can ostensibly rely by way of
defence on the immunity afforded the Crown under section 4(2), 1 propose to still
deal with the second defendant's submissions under this head because they are
relevant to similar submissions advanced by the first defendant under this same
provision in support of its defence.

The reliance on section 4(2) of the Crown Proceedings Act seems to be
premised on the propositions summed up in the following passage from Mr Stanton's
submissions:

"5.36 The second defendant was both acting judicially in
sitting as a member of the Legislative Assembly and
ultimately as Minister of Police was required to execute
judicial process with respect to the warrant issued by the
Speaker (sic).

5.37 In the premises it is submitted the Minister had immunity
as a judicial officer and in respect of his conduct in the
execution process as provided for in section 4(2) of the
Crown Proceedings Act."

The issues as to whether the Legislative Assembly was discharging responsibilities of
a "judicial nature" and the meaning of the phrase "execution of judicial process" are
both matters which I will more appropriately consider in relation to the defences
raised by the first defendant. The second defendant appears to go further, however,
and submits that the Legislative Assembly is a court and, therefore, both it and the
second defendant, as a member of the Legislative Assembly, were entitled to rely on
the defences of judicial immunity.
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No authorities were cited in support of this particular submission apart from
550 reference to the judgment of Hampton C.J. in the third habeas corpus proceeding
where His Honour opined that the fact that clause 11 of the Constitution, which deals
with procedural aspects of trials on indictment before "any court", contains an
exception for "impeachment", is recognition that the Legislative Assembly "is indeed
a court".
The relevant part of clause 11 reads:

11. No one shall be tried or summoned to appear before any
court or punished for failing to appear unless he have (sic)
first received a written indictment (except in cases of
impeachment) ..."

560 The clause then goes on to provide how witnesses shall be called, heard and
questioned at a trial.
With great respect to the learned Chief Justice, I consider that his conclusion
involves reading words and nuances into clause 11 which simply are not there. Clause
75 of the Constitution, which sets out the applicable procedure on impeachment,
incorporates into the impeachment procedure the Supreme Court procedure for trial
on indictment which is prescribed in clause 11. The first paragraph in clause 11
requires a written indictment to be issued before the person can be tried in a court.
The exception in the paragraph to "cases of impeachment" is a simple reaffirmation,
in my view, that it is not necessary to issue an indictment to a person facing trial in
570 the Legislative Assembly for impeachment under clause 75 of the Constitution. The
other procedural provisions in clause 11 relating, for example, to the way in which
witnesses are required to give their evidence, are equally applicable to trial on
indictment in the Supreme Court and trial on impeachment in the Legislative
Assembly.
The three arms of government are established in clause 30 of the Constitution
as:

"1st. The King Privy Council and Cabinet (Ministry);
2nd. The Legislative Assembly;

3rd. The Judiciary."

580 Clause 84 confirms: "The judicial power of the Kingdom shall be vested in the Court
of Appeal, the Supreme Court, the Magistrates' Court and the Land Court." Those are
the only courts of law recognised in the Constitution. These constitutional provisions
are paramount. The jurisdictional divisions are clear. There is no room, in my
opinion, for any blurring of the status or jurisdiction of the three bodies of
government so clearly defined in the Kingdom's Constitution.

I cannot accept, therefore, the submission that the Legislative Assembly was a
"court" and its members "judges" and, in so far as that appears to be the main thrust
of the second defendant's reliance on section 4(2) of the Crown Proceedings Act, then
the submission fails.
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Mr Stanton also relies on the second limb of section 4(2) and submits that the
second defendant is immune from suit because all his acts were carried out "in
connection with the execution of judicial process". The corollary to that proposition is
the somewhat rhetorical pleading in paragraph 30 of the second defendant's statement
of defence that the Legislative Assembly was a court of law. For the reasons already
mentioned, I cannot accept the submission that the Legislative Assembly was a court
of law.

For completeness, I also reaffirm that I do not accept, however interpreted, that
section 4(2) of the Crown Proceedings Act can provide a defence to the Minister in
his personal capacity. The second defendant's defence, therefore, based upon that
statutory provision must, in my view, fail.

The second defendant also sought to rely upon the immunity afforded police
officers acting in obedience to a warrant issued under section 32 of the Police Act
(Cap 35). Section 32 (1) provides:

"32.(1) Where the defence to any suit instituted against a
police officer is that the act complained of was done in
obedience to a warrant purporting to be issued by a
Magistrate, the court shall, upon production of the warrant
containing the signature of the Magistrate and upon proof that
the Act complained of was done in obedience to such warrant,
enter judgment in favour of such police officer."
(emphasis added)

The second defendant pleaded that, as Minister of Police he is vested with the control
of the Tonga Police Force and in that capacity he was the lawful officer to whom the
Speaker of the Assembly signed and addressed the warrant and the warrant was then
acted upon in good faith. That scenario, so the pleading reads, is a "full answer to the
claims of each of the plaintiffs".

I cannot accept that section 32 of the Police Act has any application to the facts
of this case. Part IV of the Magistrates' Court Act (Cap 11) deals with the different
types of warrants that can be issued by magistrates and the various forms of warrants
are then prescribed in the schedules to the Act.

Provision is made for the warrants to be signed and sealed by the issuing
magistrate and subsection (2) of section 32 of the Police Act also refers to the
"signature of the magistrate" issuing the warrant. The so-called "warrant" in the
present case was not a warrant "purporting to be issued by a magistrate". It was a
warrant or order issued under the hand of the Speaker of the Legislative Assembly.

Furthermore, I do not accept that the Minister of Police can properly be
described as a "police officer" in terms of the Police Act. Mr Stanton referred to
various provisions in the Police Act and submitted that a fair reading of the statutory
responsibilities and delegation powers confirmed the capacity of the Minister of
Police "to act in his own capacity as a member of the Tonga Police Force of which he
is its statutory head."

I cannot agree. The role of the Minister of Police is defined in section 23 of the
Government Act and in section 3 of the Police Act. His powers are set out in section 8
of the Police Act. Parts III and IV of the Police Act deal with the appointments and
powers of police officers. One only has to consider the "powers" provision in section
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19(1) of the Act, which prohibits a police officer from, inter alia, engaging in any
political organisation or electoral campaign, to see how unrealistic it is to attempt to
argue that the Minister of Police is a police officer within the meaning of the
definition. I, therefore, reject the defence based on section 32 of the Police Act.

640 For the reasons mentioned, I hold that the various defences pleaded by the
second defendant do not amount to justification of the unlawful detention. The
plaintiffs, therefore, succeed in their claims against the second defendant.

The first defendant's defences

I turn now to consider the position of the first defendant.

Apart from denying the plaintiffs' claim, the first defendant pleaded that it could
not be liable for the acts of others unless it was so provided for under the Crown
Proceedings Act. The Solicitor-General developed this argument in her submissions.
She claimed that at all material times the Legislative Assembly was sitting as a court
and exercising judicial functions and that the actions of the Speaker of the House and

650 the Minister of Police resulting in the imprisonment were "judicial process". Thus, so
the argument ran, the first defendant was immune both at common law and under
section 4(2) of the Crown Proceedings Act.

I have already stated my reasons for concluding that the Legislative Assembly
was not sitting as a court and so the defence based on common law immunity cannot
succeed. In relation to the section 4(2) defence, counsel's submission was that, even if
the Legislative Assembly was not a 11court", it was still carrying out "responsibilities
of a judicial nature" and, therefore, the first defendant had immunity under the first
limb of section 4(2) of the Crown Proceedings Act.

Dr Harrison submitted that, when it dealt with the plaintiffs in the contempt

660 hearing, the Legislative Assembly was neither a court of law or a body discharging
responsibilities of a judicial nature. He accepted that it was required to act in
accordance with the principles of natural justice but, in his view, that was as far as it
went.

There is support in much of the case law for the submissions advanced by the
Solicitor-General, namely, that the Legislative Assembly was discharging
"responsibilities of a judicial nature" within the meaning of section 4(2) when it was
dealing with the plaintiffs.

In Royal Aquarium and Summer and Winter Garden Society Limited v
Parkinson [1992] 1 QB 431, Lopes L.J. (at 452) said:

670 "The word "judicial" has two meanings -- it may refer to the
discharge of duties exercisable by a judge or justices in court;
or to administrative duties which need not be performed in
court, but in respect of which it is necessary to bring to bear a
judicial mind, i.e. a mind to determine what is fair and just in
respect of the matters under consideration."

Everertt v Griffith [1921] 1 AC 631 was concerned with a claim of alleged negligence
in relation to the signing of a reception order for the detention of the appellant in an
institution for lunatics. The case is noteworthy in that the appellant, Everett, who had
been certified as a "lunatic", conducted his own case in person at a nine-day hearing
680 in the House of Lords with a King's Counsel on the other side. He was described by
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one of their Lordships as a young man of "much acuteness and a good deal of
knowledge and ability".

In his speech, Lord Atkinson, in reference to the respondent, Griffith, who was
chairman of the Board of Guardians, noted that, although he was not a judge, he "was
adjudicating on a vital right and interest of the appellant - his right to liberty." His
Lordship went on (at 682) to say:

"Whether a proceeding is a judicial proceeding or merely an
administrative proceeding depends much more on what is
authorised to be done by the named authority: what is done,
and the effect of the act upon the rights and interests of others.

I know of no better definition of a judicial act than that given

by May C.J. in the Irish case of Reg v Dublin Corporation
(1878) 2 L.R.Ir 371, 376:

'The term 'judicial' does not necessarily mean acts of a judge or of
a legal tribunal sitting for the determination of matters of law, but
for the purpose of this question a judicial act seems to be an act
done by competent authority, upon consideration of facts and
circumstances, imposing liability and affecting the rights of
others.'

Citing further authorities, Lord Atkinson noted (at 686): "... that where a party has
jurisdiction to do "a judicial" act no action will lie against him for doing it, unless
malice is shown."

Applying Lord Atkinson's terminology, there can be no question, I would have
thought, that, when acting under clause 70 of the Constitution, the Legislative
Assembly was adjudicating on vital rights and interests of the plaintiffs , namely their
liberty. To this extent, following the line of authority referred to, I consider that the
Legislative Assembly was, in fact, discharging responsibilities of a judicial nature
within the meaning of section 4(2) of the Crown Proceedings Act.

My conclusion in this regard means that the first defendant can rely upon the
statutory immunity in the first limb of section 4(2) as a defence to the plaintiffs' claim
that, in acting under clause 70 of the Constitution, the Legislative Assembly acted
contrary to the principles of natural justice and the constitutional rights of the
plaintiffs.

That is not the end of the matter, however. The fact that the first defendant is
able to claim immunity under the first limb of section 4(2) in respect of the acts of the
Legislative Assembly, does not automatically relieve the first defendant from liability
in respect of the acts complained about of the second defendant.

As pleaded, the first defendant seeks immunity in respect of the acts of the
second defendant on the basis that they amounted to responsibilities which he had "in
connection with the execution of judicial process" in terms of the second limb of
section 4(2) of the Crown Proceedings Act. It does not follow, however, that because
the warrant which the second defendant acted upon, emanated from the Legislative
Assembly, that the second defendant's actions come within the meaning of the phrase
"execution of judicial process".

In Everett v Griffith, Lord Atkinson concluded that the making of the detention
order by Griffith was an authorised judicial act and, provided he acted honestly in
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making it, he was protected by judicial immunity. By analogy, as I understand it, the

defendants in the present case invite the court to conclude that the warrant issued by

the Legislative Assembly was a judicial act and, therefore, the Crown cannot be liable
730 for the unlawful detention which followed.

Although the argument has the appeal of logic, I am not convinced that it is
correct. Everett v Griffith was decided long before the enactment of the Crown
Proceedings Act. Section 4(2) of the Act makes a clear distinction between acts of a
"judicial nature" on the one hand and acts which are encompassed in the phrase
"execution of judicial process". The section does not attempt to combine the concepts
by simply referring, for example, to "responsibilities of a judicial nature" and any
actions following therefrom, but it uses the disjunctive terminology, "responsibilities
of a judicial nature" and "execution of judicial process".

The distinction between the wording of the two limbs of section 4(2) is

740 significant. However wide the phrase "acts of a judicial nature" may have been
interpreted at the time Everett v Griffith was decided, it is clear that under the
wording of section 4(2) it does not now extend to include the processing aspect of a
case. Instead, those actions are covered by the second limb of section 4(2) and are
encompassed in the phrase, "execution of judicial process".

Todd "Law of Tort in New Zealand" 3rd ed. (2001) states (at 187):

"Process' is the doing of any step in a civil or criminal
proceeding pursuant to an order of the court."

In Seatrans (Fiji) Ltd v Attorney-General [1986] 2 NZLR 240 the question arose
whether the Crown had immunity under the equivalent of section 4(2) in respect of

750 the negligent failure of the registrar of the High Court to deposit money that had been
paid into court in an interest bearing account, as had been ordered by the judge. In
response to the allegation that the Crown was protected because the registrar's failure
was the "execution of a judicial process", Hillyer J. (at 244) said:

"Again, I do not accept that. It seems to me that there is no

judicial element involved, nor was the payment into an

interest bearing account an execution. Those terms are

appropriate to sitting in judgment, or to such matters as the

enforcement against another person of an order made by the

court. Here, the only person involved was the registrar
760 himself ..."

In Simpson v Attorney-General (Baigent's Case) [1994] 3 NZLR 667, which was a
Court of Appeal decision dealing with section 6(5) of the New Zealand Crown
Proceedings Act (the equivalent of section 4(2)), Hardie Boys J (at 696) said:

"I have concluded that in the context of section 6(5) 'process'
means an order or authority emanating from a judicial officer
exercising judicial responsibilities."

Both the Seatrans and Baigent decisions were cited with approval in the recent
unreported judgment of the Privy Council in Kirvelk Management and Consulting
Services Ltd v The Attorney General of Trinidad and Tobago (Privy Council Appeal,
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52 0f 2001), judgment dated 25 July 2002. Like Seatrans, the Kirvelk case dealt with
a payment into court situation. There the court was concerned with a section in the
Trinidad and Tobago States Liability and Proceedings Act in the same terms as
section 4 of the Tonga Crown Proceedings Act. The Privy Council held that actions
by the assistant registrar in relation to the payment into court were not
"responsibilities connected with the execution of judicial process".

In reference to the meaning of "execution" in this context, their Lordships
adopted the definition in Halsbury (4th ed.) Vol 17 at para 40, where "execution" is
described as "signifying in its widest sense ... the enforcement of or giving effect to
the judgments or orders of courts of justice" and the statement by Lord Denning in /n
re Overseas Aviation Engineering (GB) Ltd [1963] Ch 24 (at 39):

"Execution means, quite simply, the process of enforcing or
giving effect to the judgment of the court ..."

Love v Attorney-General (NSW) [1990] 169 CLR 307 provides a further illustration of
the principle involved. The issue before the High Court of Australia was whether the
actions of judges of the Supreme Court of NSW, in issuing warrants authorising the
use of listening devices, were judicial or administrative in nature.

The court accepted that a judge considering an application for a warrant, "was
bound to act judicially, that is in a just and fair manner, with judicial detachment" but
it held that that circumstance was not conclusive and the act of issuing such a warrant
was an administrative and not a judicial act.

The reasoning of the High Court in that case seems relevant to the situation in
the present case. The fact that the court was able to draw a distinction between the
acts of a judge in considering an application for a warrant (a judicial act) and the
actual issuing of the warrant (an administrative act) makes it a much simpler process,
by analogy, to conclude that the acts of the Legislative Assembly in considering the
contempt charge under clause 70 of the Constitution, were judicial in nature but the
subsequent issuing of the warrant and imprisonment of the plaintiff were
administrative acts. They certainly were not, in my view, the execution of "judicial
process" within the meaning of section 4(2) of the Crown Proceedings Act. Section
4(2) provides immunity against the execution of judicial process and not against
administrative functions.

Paraphrasing what Lord Hope said in the Brockhill Prison case (at 35), the
position would have been different if the first defendant had been able to show that
the second defendant had been acting throughout "within the four corners of an order
which had been made by the court" for the plaintiffs' detention. Lord Hope went on to
say:

"The defence of justification must be based upon a rigorous
application of the principle that the liberty of the subject can
be interfered with only upon grounds which a court will
uphold as lawful."

For the foregoing reasons, I reject the first defendant's defence based on the claimed
immunity under the second limb of section 4(2) of the Crown Proceedings Act in
respect of the actions of the second defendant. The plaintiffs, therefore, succeed in
their claims against both defendants.
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The claim for exemplary damages

I turn now to the question of damages beginning with the claim for exemplary
damages. Initially, each plaintiff claimed $600,000 general and aggravated damages
and $150,000 exemplary damages. During the course of the trial leave was sought
and granted to reduce the damages figures claimed by each plaintiff to $200,000 and

820  $75,000 respectively.

An unusual feature of the case was that the second plaintiff, 'Eakalafi Moala did
not give evidence. The court was told that he resides in Auckland and that he is
banned by the second defendant, as Minister of Police, from entering the Kingdom.
Mr Stanton took strong exception to this statement when it was made and the
Solicitor-General subsequently produced a letter from immigration officials
confirming that Mr Moala had not, in fact, been banned from entering the Kingdom.
He does, however, apparently require an entry visa. Dr Harrison referred to an
affidavit on the court file from Moala which records previous difficulties he has
allegedly encountered upon his trips to Tonga. When he was imprisoned, for

830 example, in September/October 1996, he was charged with breaches of the
immigration laws. He said in his affidavit that the main charge against him was that
he had made a false declaration on entry into the Kingdom because he had described
himself as a "Tongan" when he was a United States citizen. He also speaks about
other incidents, including being served with two defamation writs when he returned
to Tonga to attend his father's funeral and having received death threats over the
telephone in recent times which coincided with the publication in his newspaper of
items which reflected on the Royal family.

Mr Stanton submitted that, as there was nothing to prevent Mr Moala from
coming to Tonga and giving evidence, his claim must, for the want of "viva voce"

840 evidence, fail. Dr Harrison submitted that there is no rule of law that a plaintiff must
give evidence in person. He accepted that if Moala does not appear, he runs a risk of
not being able to answer evidence against his case and he also acknowledges that his
claim would still need to be proved on the balance of probabilities but, that apart, as
counsel put it, there was no rule of law that a plaintiff's case must be ruled out on a
jurisdictional basis if he does not appear.

No authority on the point was cited by either counsel. The situation is unusual
and is not to be encouraged in any way. Mr Moala has not been cross-examined on
the contents of his affidavit but he does exhibit various relevant correspondence and,
although he has not been banned, I am prepared to accept that, rightly or wrongly, he

850 is genuinely apprehensive about returning to Tonga. I accept the thrust of Dr
Harrison's submission and I propose to treat the second plaintiff's claim accordingly.

The plaintiffs pleaded that the actions of the second defendant, were "high-
handed, outrageous, and in violation of their constitutional rights" and, as such,
"deserving of punishment by means of an award of exemplary damages." They each
seek an award under this head alone of $75,000.

The evidence relating to exemplary damages centered, in the main, around the
evidence given by a former Superintendent of Prisons, Mr Semisi Tapueluelu. He was
Prison Superintendent during the period that this case is concerned with although he
no longer holds that position. The thrust of his evidence was that the Minister had

860 directed him to keep the three prisoners in the maximum security wing of the prison
during their confinement. He also gave evidence which, if accepted, could be seen as
a pre-determination of guilt of the plaintiffs although, in closing submissions, Dr
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Harrison disclaimed any suggestion of pre-determination but submitted that the
incident went to credibility and showed the existence of "contingency planning".

A considerable amount of the evidence was concentrated on this aspect of the
case. I do not propose to review it all in detail but the issue is important and I must
deal with it.

The evidence was that it was not until the late evening of Thursday 19
September 1996 that the Legislative Assembly voted and found the plaintiffs guilty of
contempt of the House. It was after midnight when they were informed of the
decision and sentenced.

Mr Tapueluelu's evidence was that at approximately 7pm on 19 September,
during the "twilight hours", he received a message from his driver 'Uluenga, which he
said had come over the car C.B. radio from the Minister that three political prisoners
were being sentenced by Parliament and the Minister wanted to see him the following
day. Mr Tapueluelu said that he made a note in his personal diary of the message but
he did not record it in any official diary or document. If true, this message would
mean that the Minister had pre-determined that the plaintiffs would be found guilty of
contempt.

The Superintendent went on to say that on the following day, which was Friday
20 September, he drove from Hu'atolitoli prison to the Minister's office at the Police
Training School at Longolongo and had a meeting with the Minister at about 1645
hours which took approximately 20 minutes. He told the court that during the meeting
the Minister told him that the three political prisoners would be sent to Hu'atolitoli
and he wanted them kept in the maximum security block.

The witness was asked about his reaction to the proposal. He told the court that
his response was to tell the Minister that what he was proposing was unwise and in
his view the prisoners should be kept in police station cells. He said that the Minister
then agreed and instructed him to go and inspect the police stations. He said that he
then drove out to Vaini and inspected the Vaini Police Station, which is situated close
to Hu'atolitoli prison.

Mr Tapueluelu was cross-examined intensely by Mr Stanton on every aspect of
his evidence and, in particular, in relation to the alleged radio message on the
Thursday evening and his meeting with the Minister the following day. Both events
were strongly denied by the Minister in evidence.

At the end of the day it is a question of credibility and, after giving very careful
consideration to all aspects of Mr Tapueluelu's evidence and observing closely his
demeanour, I simply was not persuaded that either event took place. There was no
record, for example, in the Guardhouse diary at the Police Training Compound of the
Superintendent's motor vehicle having arrived for the so-called meeting. The diary
was produced and the evidence was that the officer on duty in the Guardhouse has to
record the registration number of every vehicle that enters the Compound. When that
was put to Mr Tapueluelu in cross-examination he opined that he may have entered
the compound the back way through the Fire Station but I did not find that
explanation convincing.

Also significant, in my view, was the fact that there was no entry in the
"Minister's diary" for such a meeting. I refer to the exhibit as the "Minister's diary"
but, in fact, it was a diary kept by his staff officer at the time, now Superintendent
Lolo Koloamatangi. Her duties included general office work and arranging
appointments for the Minister. I found her to be a patently truthful witness. Her office
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was right next to the Minister's. She had no knowledge of any meeting between the
Minister and the Prison Superintendent on 20 September and, although she had been
in her office at the time of the alleged meeting, she had no recollection of seeing the
Superintendent that day.

Even the time of the alleged meeting gave rise to a credibility issue. The witness
conceded that no time for the meeting had been mentioned in the car radio message
but he was unable to explain satisfactorily why he had turned up for the meeting at
the time he did. The evidence was that the Minister was extremely busy on that
particular day and it is quite inconceivable, in my view, that he would have arranged

920 a meeting with the Superintendent and not noted the time for the meeting in his diary.

In so far as the alleged radio message on the Thursday evening is concerned, I
did not find the former Superintendent's evidence convincing and my doubts in this
regard were confirmed in a rather unexpected manner. Mr Tapueluelu completed his
evidence on 31 May 2002, apart from some questions, which the court wished to put
to him. As it was late in the day and the time allocated for the hearing had expired, it
was necessary to adjourn the hearing until 29 July, which was the first available date
that suited both the court and counsel. Mr Tapueluelu was recalled and in a question
which Mr Stanton asked, arising out of the questions from the Bench, the witness
recanted on the firm evidence he had earlier given that the radio message had been

930 received by his driver 'Uluenga and said that it could have been another driver who he
proceeded to name. Neither driver was called to support the Superintendent's
allegations.

Another claim Mr Tapueluelu made was that the Minister had telephoned him
early on the morning of Monday 23 September 1996 and reaffirmed his direction that
he wanted the three prisoners sent to maximum security. Again, that conversation was
strongly denied by the Minister and I find the allegation totally inconsistent with a
letter, in the form of a "Savingram", which the Minister sent to the Superintendent
that very same day in which he confirmed the decision of the Legislative Assembly to
sentence the men to 30 days imprisonment. The only direction the Minister gave in

940 that letter about how the plaintiffs should be treated is expressed in the following
terms:

"The manner in which they should be cared for in custody
would be according to the law applicable to everyone kept by
the Department. The only difference is that in this case these
people are not to do hard labour but light work only during
their custody."

I find that direction consistent with the Minister's recorded instructions to Inspector

Tu'ihalamaku, the Police Inspector who had originally taken the men into custody,

namely, that "no misconduct was to be forwarded to them and they were to be looked
950 after properly".

Against the background, I have reservations about a good deal of Mr
Tapueluelu's evidence and I certainly would not be prepared to rely upon it to
substantiate a claim for exemplary damages against the Minister. In a similar vein,
none of the other evidence sought to be relied upon by the plaintiffs in support of the
exemplary damages claim was, in my view, sufficient. In this regard, in particular,
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reference was made to certain diary entries on Tuesday 17 September but I accept the
Minister's explanation in evidence in relation to these entries.

I, therefore, find no evidence of any "high-handed or outrageous" conduct on
the part of the second defendant warranting an award of exemplary damages.

General and aggravated damages

Turning to the claim for general and aggravated damages, the relevant principles
seem now to be well established. They were rather comprehensively analysed in two
recent cases. First, by the English Court of Appeal in Thompson v Commissioner of
Police of the Metropolis [1998] QB 498, and more recently, by both the Court of
Appeal, (Lord Woolf MR) and the House of Lords in the Brockhill Prison case
(supra). The House of Lords upheld the approach outlined by Lord Woolf, which
Lord Hope (at 40) described as a guideline "in an area where guidance was almost
entirely lacking".

Lord Woolf (at 116) had noted:

"... there can be two elements to an award of damages for
false imprisonment; the first is compensation for loss of
liberty and the second being the damage to reputation,
humiliation, shock, injury to feelings and so on which can
result from loss of liberty."

In the Thompson case, Lord Woolf expressed the view that in calculating the proper
compensation for loss of liberty the analogy with personal injury cases was closer
than cases of defamation and the compensation was for something which is akin to
pain and suffering'. In relation to aggravated damages his Lordship noted that a penal
element can properly be involved, however, as he put it, "aggravated damages ... are
primarily to be awarded to compensate the plaintiff for injury to his proper pride and
dignity and the consequences of being humiliated."

I accept, as a starting point, these basic principles. I have also considered the
suggested guidelines referred to by Lord Woolf in both the Thompson and Brockhill
Prison cases but, in my view, their relevance to the situation pertaining in the
Kingdom needs to be viewed with a good deal of caution, particularly when it comes
to the sums involved.

I have no doubt that the experience endured by the plaintiffs in the present case
was traumatic in every sense of the word. They were professional people carrying on
their respective occupations and public duties then suddenly, literally overnight, for
no lawful reason, they were earmarked as common criminals and incarcerated in the
maximum security wing at Hu'atolitoli Prison. I listened carefully as the plaintiffs'
evidence unfolded and Messrs Pohiva and 'Akau'ola recounted and relived again the
events of 19 September 1996 and the aftermath. Even though almost 6 years had
passed since those events took place and the witnesses were able to speak about their
ordeal with some detachment, that did not detract in any way from the deep sense of
injustice which was still apparent in their demeanour as they slowly and deliberately
described their horrendous experience.

I will not recount all the evidence. I do not consider that the plaintiffs overstated
their case. They were subjected to a grave injustice. In addition to their confinement
with sparse resources and no comforts whatsoever, special restrictions were placed on
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other aspects of their detention. With some very minor exceptions, they were denied
access, for example, to writing materials and visitors. For these reasons, I am satisfied
that a proper basis has been established for a penal element in the award of
aggravated damages.

Although I am satisfied in every respect that the plaintiffs have established a
proper entitlement to compensation, I am troubled over the amounts claimed in this
regard. My primary concern is that, even at the amended figure of $200,000 in respect
of each plaintiff, the claim bears no relation to the ordinary values of life and money
in the Kingdom today.

1010 In Manu & Kingdom of Tonga v Muller [1997] Tonga LR 192, the Court of
Appeal considered a case involving an award of damages against the Police for false
imprisonment and assault resulting in personal injury. In rejecting the Crown's appeal,
the court noted that, the $10,000 award for general damages was a modest amount
particularly having regard to the nature of the permanent partial disability the
complainant had suffered as a result of the assault. The court, nevertheless, stated (at
194):

"It is important that the Supreme Court, in assessing damages,
takes into account levels of ordinary income in Tonga and the
value of money and general conditions in the Kingdom."

1020 I agree entirely with that observation. Other cases have come before this court in
recent times involving overseas counsel or parties where the amounts claimed by way
of relief are inappropriate and unrealistic having regard to the value of money and the
general circumstances pertaining in the Kingdom. Perhaps it is all too easy for
litigants to be misled by the current exchange rate, which virtually equates the
pa'anga with the New Zealand dollar. A more realistic approach, in my view, is the
suggestion made by the Court of Appeal to take into account the levels of ordinary
income in the Kingdom.

Although no evidence was led on this aspect of the case, the court is able to take
judicial notice of the appointments, promotions and the like, of persons holding

1030 public office which are all dutifully recorded and published on a regular basis in the
Tonga Government Gazette. Likewise, the court is able to have regard, under section
37(1) of the Evidence Act, to the Civil Service List which records the various salary
scales in respect of appointments notified in the Gazette. The relevant records show
that the highest-paid public official is the Prime Minister, whose basic salary is shown
at $32,918. Ministers of the Crown have a basic salary of $28,760 and then the levels
decrease down to the lowest scales in the public service which lie somewhere
between $2,500 and $3,500 per annum.

In my view, these figures are a reasonably accurate barometer of the real value
of money in the Kingdom.

1040 My final observation before fixing the award, relates to the position of the
second plaintiff. I accept Dr Harrison's submission that his detention, where it
occurred and how it came about have all been amply proved in evidence. The court
has not, however, had the opportunity to hear him give evidence, for example, about
any special humiliation and injury to feelings he may have endured in relation to the
involvement of his immediate family at the time the events took place. Mr Pohiva and
Mr 'Akau'ola each gave a graphic account of how the news of the imprisonment was
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broken to their families and the reactions that followed. That evidence was subjected
to cross examination. The court knows nothing about these matters in relation to Mr
Moala and it cannot speculate. The result will be reflected in my award.

I should add an additional word about the first plaintiff, Mr Pohiva. He suffered
from an asthmatic condition. The second defendant, quite properly, did not dispute
that the condition had been exacerbated by the onset of the arrest and detention. I
accept that the Minister was concerned over Mr Pohiva's condition and he visited him
on the initial evening of his detention and called in a medical doctor. Mr Pohiva was
then hospitalised and he was not transferred to Hu'atolitoli Prison until 9 October
1996.

I do not intend to make any distinction in my award, however, on account of the
first plaintiff's hospital isation. It is clear from the evidence that he was under a
24-hour police guard and deprived of the same liberties as his colleagues at
Hu'atolitoli.

Relief

Against the background, I now set out my decision in relation to the general and
aggravated damages claims. No question of special damages arises. My figures for
general and aggravated damages are global. Although the statement of claim alleges
that the plaintiffs were imprisoned for 26 days, the Speaker's warrant shows that the
term of imprisonment was deemed to commence at 5 p.m. on 19 September 1996 and
Hampton CJ records in his judgment dated 14 October 1996 that he had just sat "all
day" in relation to the habeas corpus applications and he then ordered the prisoners to
be released "forthwith" from detention. It would appear, therefore, that the total
detention period was, in fact, 25 days.

I make the following awards on account of general and aggravated damages
against the first and second defendants jointly and severally:

First plaintiff: $20,000;

Second plaintiff: $17,000;

Third plaintiff: $20,000.

The plaintiffs are entitled to costs against the defendants to be agreed or taxed.
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Miller v Friendly Islands Fishing anors

Supreme Court, Nuku'alofa
Ford J
C 507/02

5, 6 December 2002; 9 December 2002

Company law — petition for liquidation — opposed — court appointed a
liquidator

The petitioner, Edward Miller, was a significant shareholder and investor in Friendly
Islands Fishing Co Ltd ("the company"). He sought orders that the company be
wound up and a liquidator appointed. The second respondent, Mr David Donley,
former Managing Director of the company claimed that "El Nino" was the principal
reason for the collapse in 2002 of the first respondent company. He attributed 70% to
the problems associated with El Nino and the associated lack of fish, 20-30% to
"infighting" and 5% to inadequate management performance. Mr Donley opposed the
petition and stated in his Notice of Opposition that a liquidation was not in the best
interests of the company or its shareholders and the best prospect of recovery for all
parties, including the petitioner, lay in the appointment of an administrator.

Held:

1. The petitioner established each of the three grounds upon which he based
his petition. They gave rise to serious questions about the company's
affairs which a liquidator might well decide to investigate further. It was
for the liquidator to determine whether or not it was appropriate to make
further inquiries, not only into these issues but into any of the other
allegations advanced in support of the petition. Upon proper inquiry the
complaints may or may not be found to have substance.

2. The court made an order under section 250 of the Companies Act 1995
that placed the company in liquidation and appointed Kim Scott
Thompson of Hamilton, New Zealand, as liquidator. The liquidation of the
company commenced immediately.

3. The court ordered that the petitioner's costs of the winding up proceeding
down to 21 November 2002 (the date when the receivers withdrew their
opposition) were to be paid by the company. Costs since that date,
including the costs associated with the hearing, were awarded against the
second respondent. In each case the costs were to be taxed.
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Cases considered:
Allebart Pty Ltd, Re [1971] 1 NSWLR 24
Practice Direction No. 4 of 1992

Statutes considered:
Civil Law Act (Cap 25)
Companies Act 1995
Insolvency Act 1986 (UK)

Counsel for petitioner : Mr Stanton
Counsel for second respondent : Mr Garrett

Judgment

Background

"El Nino", the court was told, was the principal reason for what was described
by counsel as the "calamitous collapse" in 2002 of the first respondent company.
When asked to express all the reasons in percentage terms, the second respondent, Mr
David Donley, former Managing Director of Friendly Islands Fishing Co Ltd, told the
court that he attributed 70% to the problems associated with El Nino and the
associated lack of fish, 20-30% to "infighting" and 5% to inadequate management
performance. The present proceeding can be seen as a "spin-off" from the "infighting"
factor.

The petitioner, Edward Miller, is a significant shareholder and investor in
Friendly Islands Fishing Co Ltd ("the company"). He seeks orders that the company
be wound up and a liquidator appointed. His petition is opposed by Mr Donley who
states in his Notice of Opposition that, "a liquidation is not in the best interests of the
company or its sharcholders and the best prospect of recovery for all parties —
including the petitioner — lies in the appointment of an administrator."

Mr Miller is a 60-year-old shipwright residing in Auckland, New Zealand. He
has never been a director of the company although he agreed that at times he was "the
company man in New Zealand" and he was very much involved in the New Zealand
purchase of at least one of the company's fishing vessels. Mr Miller is alleged to be
on one side of what was referred to during the hearing as the "infighting" — Mr
Donley is alleged to be the person on the other side. It is clear from the evidence that
the antagonism, bordering on hostility, between Donley and Miller is deep-seated and
firmly entrenched. They deny any malice but each makes vitriolic allegations against
the other, many of which were canvassed in evidence before me.

Mr Donley obviously resented what he saw as Mr Miller's attempts to interfere
in his management of the company. Mr Miller, for his part, deposed that he had no
confidence in Mr Donley or his management of the company and he saw him as
imperilling the position of its shareholders and investors.

There has been earlier litigation between the parties when in about July 2001 Mr
Miller sought orders under the Companies Act 1995 allowing him access to various
information and documentation relating to the company's affairs. The court was told
that that litigation had been settled.
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The petition and hearing
On 29 July 2002 Mr Miller filed a petition seeking to have the company wound
up. The application cited numerous grounds but through an amended petition filed
80 subsequently and counsel's oral submissions to the court, the grounds relied upon
have been clarified and reduced to those provided for in section 250(4)(a), (b) and (d)
of the Companies Act 1995 which read as follows:

"250(4). The court may appoint a
liquidator if it is satisfied that --

(a) the company is unable to pay its debts;

(b) the company or the board has persistently or seriously
failed to comply with this Act;

© ...

(d) it is just and equitable that the company be put into

90 liquidation."

The first development after service of the petition was the filing by the company and
Mr Donley of an application to stay publication of the winding up petition. Mr
Donley filed a supporting affidavit dated 5 August 2002 in which he deposed that Mr
Miller's petition was "an attempt to cause the company harm." He went on in
paragraphs 3 and 4 of his affidavit to swear:

"3.  The company is able to pay its debt (sic) when it falls due.
4.  No creditor of the company has indicated that it is
concerned enough to attempt to wind up the company."

Mr Donley was cross-examined aggressively by Mr Stanton over the contents of

100 paragraph 3, in particular, and it was put to him that his statement was a deliberate lie
to mislead the court because he knew he had creditors which, as counsel put it, "were
snapping at his heels" because the company was unable to pay their outstanding
accounts. Mr Donley denied any falsehood and claimed that, at that stage, the
company was able to pay its debts because he was having regular meetings with the
banks and they were still supporting the business.

There were only two directors of the company -- Mr Donley and Mr Koli
Kakala. On 29 August 2002 they met and resolved that the company was unable to
pay its debts as and when they fell due. The company's bankers -- Westpac Bank of
Tonga and the Tonga Development Bank accepted the resolution as the company's

110 declaration of insolvency and on 5 September 2002 they acted jointly and proceeded
to appoint Mr Bruce Sutton and Mr Robert Cohen of KPMG, Fiji, as receivers
pursuant to registered debentures held by the banks. At the same time, the two banks
sought and obtained leave to become parties in this proceeding and they, along with
the receivers, filed formal notices opposing the winding up petition.

Significantly, affidavits were filed on behalf of the banks deposing that until
they were able to receive a first report from the receivers they, "were not in a position
to ascertain the true status of affairs of the company", nor was it possible to determine
whether the best option was to simply realise the assets or try and allow the company
to trade its way out of debt through "official management".

120 The receivers duly reported to the banks in a lengthy letter dated 6 October
2002. A copy of the report was made available to the court and to all counsel. It
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showed that the company's indebtedness to the banks at that stage was in excess of
$3.5 million and it had other liabilities totalling $510,995.42.

On 30 October the petitioner filed an application for an urgent fixture. That
application was heard on 1 November 2002. The court indicated that it would be
possible to hear the petition during the following week but the suggested date did not
suit counsel. A firm fixture was, therefore, made for four days commencing on 5
December 2002.

On 18 November the banks withdrew their opposition to the winding up petition
and on 21 November the receivers followed suit. Counsel for Mr Donley, however,
gave notice that his client was not withdrawing his opposition and so the hearing duly
proceeded on 5 December. It occupied two days.

The evidence

The documentation filed in the proceeding is now voluminous. It was agreed
that the hearing would proceed on the affidavit evidence but the deponents could be
required for cross-examination. As it turned out, only Messrs Donley and Miller were
called to give oral evidence and a representative for the receivers also appeared under
subpoena.

I do not propose to refer to all the allegations and counter allegations covered in
evidence but there were several matters counsel focused on in the course of the
hearing which can probably fairly be described as the petitioner's principal concerns
and they require special mention. I hasten to add, however, that they are by no means
all the concerns deposed to in the various affidavits or touched upon in oral evidence.

1. Coral Kingdom Co Ltd

Coral Kingdom was incorporated on 18 September 2001. It is apparently in the
business of exporting live tropical fish to the USA. The original shareholding is
shown in an exhibit as:

David Donley 2000 shares

Marea Donley 4000 shares

Koli Moa Kakala 2000 shares

Friendly Islands Fishing Co Ltd 2000 shares.

Mr Donley said that the company's shares were transferred to his wife on 25 January
2002 and, although the evidence is not clear, it would appear that his own
shareholding was also transferred to his wife leaving the present shareholders as:

Marea Donley 8000 shares
Koli Moa Kaka 2000 shares.

Mr Miller alleges that Coral Kingdom was set up using funds from the company
without any proper accounting records. He produced invoices from E.M. Jones Ltd
indicating that payments had been made by company cheque for the purchase of
equipment for Coral Kingdom. A liquidator, Mr Miller argues, would have power to
trace the various funding transactions to find out whether the transactions were
properly authorised and the funds properly accounted for.

Mr Donley's response was to produce a director's resolution dated 1 December
2000 in which the company agreed to make funds of up to $150,000 available to
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develop the business of coral farming. The directors disclosed their personal interest
in the new Coral Kingdom company. Mr Donley went on to depose that his wife,
Marea, sold their house in New Zealand and repaid the $150,000 owed by Coral
Kingdom to the company from the proceeds and she advanced the company an
additional sum of $137,000. Mr Donley also produced a company resolution dated 15
170  August 2001 which recorded that, in consideration for repayment of the debt then
owed by the company to his wife, the company would transfer to Mrs Donley the
vessel "Marango Bay". Mr Donley said that the ship had previously ran aground and
at that stage it was "only worth perhaps $25,000". When it was put to him in cross-
examination that the Marango Bay could not have been transferred to Mrs Donley
because the company had previously given a floating debenture over the vessel to the
banks, Mr Donley said that he thought it had been taken off the banks' books, "but
obviously, the paperwork had not been done".
To add to the confusion, the certificate of registration for the vessel was
produced and it shows the registration to be in the name of Sailosi Taunaholo who is
180 another minority shareholder in the company. He has filed an affidavit supporting Mr
Miller's application for a winding up order.

2. The insurance payment

On 31 October 2002, Mr John Bath from theTonga Development Bank and Mr
David Larkham from Westpac Bank of Tonga swore simultaneous affidavits
confirming that the "Marango Bay" formed part of the company's loan securities and
that the banks had "recently been advised by the company's directors" that the
insurance proceeds of over $100,000 paid out after the grounding of the Marango
Bay, "had been drawn by the petitioner in New Zealand" without the knowledge or
consent of the banks.

190 This was a serious allegation against Mr Miller and he responded swiftly by
filing an affidavit attaching a computer-generated letter dated 11 January 2000 which
he had received from Mr Donley containing detailed instructions of the various
payments he was required to make to creditors in New Zealand from out of the
proceeds of the insurance claim. When the letter was put to Mr Donley in cross-
examination, he admitted that it had been written on his office computer but he
denied all knowledge of its contents. He was unable to suggest who would have
written the letter in his name but he said that it had not come from him.

Mr Stanton noted that, in any event, the insurance proceeds had been paid out at
the end of 1999 and the affidavits, sworn on 31 October 2002, deposed that the

200 directors had only "recently”" advised the banks of the position. Counsel submitted
rhetorically, if there was any substance in the allegations, why had it taken the
directors so long to make the disclosure to the banks?

3. Annual meetings and audits

The evidence is that no auditor had ever been appointed to the company, which
had operated since 1998, and the company has never had an annual meeting or
produced annual returns or audited accounts.
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4. Resolution book

Prior to the hearing, the petitioner served a subpoena upon the receivers
requiring them to produce various documentation including annual returns and certain
resolutions and notices. A representative for the receivers gave evidence and he said
that although he had made a thorough search, with one exception, he had been unable
to locate any of the requested documentation.

Mr Donley explained to the court that on 2 February 2002 the company's office
had been broken into, the computer had been smashed and it was impossible to
recover data. He said that a number of files were taken from the office including the
company resolution book. The police had been called.

5. Statement of affairs
The receivers in their report to the banks dated 4 October 2002 advised:

"The directors have not yet provided us with the Statement of
Affairs required by the receivers and managers, which was
technically due on 19 September 2002."

The court was told that the statement of affairs has still not been provided.

6. Company's current status

Although it appears that the receivers were able to carry on the company's
fishing operations for a period, that is no longer the situation. The court was advised
from the Bar that the company's six boats are now all tied up at the wharf and the
company is no longer trading. Mr Garrett advised that the staff have not been
dismissed but they have been put on leave without pay.

Findings

Against that background I have reached the firm view that the petitioner has
established each of the three grounds upon which he has based his petition. I have
deliberately refrained from expressing any findings in relation to the matters itemised
under the various headings above. I have listed them because they are relevant
examples of the factual allegations the petitioner has been able to rely upon. They
give rise to serious questions about the company's affairs which a liquidator might
well decide to investigate further. It will be up to the liquidator to determine whether
or not it is appropriate to make further inquiries, not only into these issues but into
any of the other allegations advanced in support of the petition. Upon proper inquiry
the complaints may or may not be found to have substance.

Whilst a liquidator's principal duties are to take possession of and to protect the
assets and then to realise and apply the proceeds amongst the creditors and
shareholders, he also has wide powers of investigation. Street J in Re Allebart Pty Ltd
[1971] 1 NSWLR 24 said:

"A court winding up involves more than a mere realisation of
the assets and distribution of proceeds. The [liquidator] has ...
responsibilities to investigate past activities connected with
the company, and, in appropriate cases, to initiate such further
proceedings, civil or criminal, connected therewith as the
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circumstances may dictate. It is his duty to discover not only
breaches of the Companies Act, but also conduct falling short
of the requisite standards of commercial morality."

Halsbury 4™ ed Vol 7(2) para 1566 states:

"As an officer of the court, the liquidator in a winding up by
the court must maintain an even and impartial hand between
all the individuals whose interests are involved in the winding
up. It is his duty to the whole body of creditors, the whole
body of sharcholders, and to the court to make himself
thoroughly acquainted with the Company's affairs, and to
suppress or conceal nothing coming to his knowledge in the
course of his investigation which is material to ascertain the
exact truth ..."

Although I have concluded that the petitioner has established the grounds for the
principal relief he seeks, the court still has a discretion in the matter and it is in this
context that I turn now to consider Mr Donley's proposal for the appointment of an
administrator pursuant to the (English) Insolvency Act 1986. Mr Garrett submitted
that the administrator could be charged with conducting the investigations requested
by the petitioner in his petition.

In response, Mr Stanton submitted that the provisions in the English Act sought
to be relied upon have no application in Tonga and he observed that, in any event, had
ongoing trading by an administrator been a realistic option for the company then one
would have expected the receivers to still be conducting the fishing business instead
of having the vessels tied up at the wharf. There is a good deal of substance in both of
Mr Stanton's submissions.

Mr Garrett submitted that the (English) Insolvency Act 1986 had been held to
apply in Tonga. He did not elaborate or cite any authority for this proposition. I am
aware of Practice Direction No. 4 of 1992 which confirmed the application of Parts
IX to XI of the English Act but those provisions deal with bankruptcy petitions
against individuals only. The provisions relating to company insolvencies and the
appointment of administrators is contained in Part II of the English Act and I am
unaware of any previous decision of this Court which has held that Part II has any
application in Tonga.

Under the Civil Law Act (Cap 25) English statutes of general application apply
in Tonga only in so far as no other provision has been made by or under any Act in
force in the Kingdom. The Companies Act 1995 contains provisions dealing with
company insolvencies. There is no need, in my view, to have resort to the English
legislation.

I would add this. Even had I been persuaded that the English provisions relating
to the appointment of an administrator have application in the Kingdom, I certainly
would not have been prepared to hold that it was appropriate, in the circumstances of
the present case, to invoke them so as to deprive the petitioner of the statutory
remedies he is rightfully entitled to call into operation under the Tonga Companies
Act.

Also relevant to the exercise of the court's discretion, particularly when a
petitioner relies upon the "just and equitable" clause, is the question of good faith. Mr
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Garrett alleged that Mr Miller had not come to court with clean hands. No doubt
acting on instructions, he put a number of different allegations to Mr Miller in cross-
examination designed to advance this submission. In turn Mr Miller denied the
various propositions put to him — some of his denials were quite vehement. The court
can only act on proven evidence — not unsubstantiated allegations. Without adducing
evidence in support of the propositions alleged, the court cannot give them any
weight whatsoever. One allegation, for example, was that in exchange for payment of
some of his legal costs incurred in connecting with this petition, Mr Miller had
reached an agreement with the banks whereby he would take no legal action against
them in future. Mr Miller strongly denied the proposition and the matter was left at
that. No one from the Bank, however, was called to contradict him.

The orders

The liquidator nominated by the petitioner is Mr Kim Thompson, a chartered
accountant practising in Hamilton, New Zealand, who specialises in liquidations and
receiverships. Mr Thompson has filed an affidavit which satisfies the court that he has
the proper qualifications and experience to take on the task. He has also given his
formal consent to act pursuant to section 291 of the Companies Act.

I, accordingly, make an order under section 250 of the Companies Act 1955
placing the company in liquidation and appointing Kim Scott Thompson of Hamilton,
New Zealand, as liquidator. The liquidation of the company shall commence
immediately.

Costs

The petitioner seeks full costs against Mr Donley. As a successful litigant he is
entitled to costs but I am not persuaded that the justice of the case requires Mr Donley
to bear the full burden of a costs order. Up until mid-November he was only one of
four parties opposing the petition. I suspect that his determination to oppose the
liquidation until the very end was an understandable but misguided last ditch effort to
try and salvage the company and perhaps save the jobs of its numerous employees.
The reality is that it is too late for any such dramatic rescue. In Mr Stanton's words,
the company today is a "corporate corpse".

I order that the petitioner's costs of the winding up proceeding down to 21
November 2002 (the date when the receivers withdrew their opposition) are to be
paid by the company. Costs since that date, including the costs associated with the
hearing, are awarded against the second respondent. In each case the costs are to be
taxed.
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R v Huni anor

Supreme Court, Nuku'alofa
Ward CJ
Cr 278-9/01

25, 26 November 2002; 13 December 2002

Criminal law — indecent assault and abduction of girl under 14 — accused's
belief of age irrelevant — guilty
Criminal law — abetting abduction — accused's belief of age irrelevant

On 13 October 2001 the 13 year old victim went to Talamahu Market with her mother
to sell taro leaves. Once they had sold the main part of their stock, she went off to
another part of the market to see a girl with whom she was friendly. During that time
she met the accused Huni and she went, at his suggestion, for a walk. They went to a
point near the survey office and the accused kissed her. A short time later, the second
accused Fale was told by a friend of Huni to drive his van to the building where Huni
and the girl were standing. She then got into the van with Huni and they drove to a
small hut on a tax allotment. Once there, Fale left them and Huni had sexual
intercourse with the girl. As they finished, Fale returned with some food for them,
which they both ate. They slept there for some time and then, when it was getting
dark, walked along the road until Fale appeared in his van and drove them to Huni's
home in Fou'ui. The first accused lived in a small house there and he and the girl had
sexual intercourse there on the Sunday and the Monday. On Monday, the girl's sister
in law came and took her home. Both accused were arrested and the first accused was
charged with indecent assault, contrary to section 124(1) of the Criminal Offences
Act, and abduction of a girl under the age of fourteen, contrary to section 129. The
second accused was charged with abetting her abduction.

Held:

1. The evidence satisfied the court beyond any doubt that the first accused
indecently assaulted the victim. Whether the touching of her vagina was
by his hand or penis did not alter the fact that it was a touching. Even
though she was a willing partner, by section 124(2) of the Criminal
Offences Act a girl under the age of 16 could not give any consent which
would prevent an act being an indecent assault. Therefore the first accused
was convicted on count 1.

2. The victim was a minor living with her mother and came to the market that
day with her mother. Her mother told the court that she had agreed her
daughter could go with the girl with whom the complainant was friendly.
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The court was satisfied beyond any doubt that the girl was in her charge
and was taken from that charge against the will of the mother. The first
accused was convicted on count 2.

3. The second accused was charged with abetting the abduction. He knew she
was being taken for sexual intercourse. It was no defence even if he had a
reasonable belief that she was over 14. The court was satisfied beyond any
doubt that he knew she was being taken against the will of her mother or
the person having lawful charge of her and he was convicted as charged.

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for prosecution : MrKefu
Counsel for respondent : Mr Tu'utafaiva
Judgment

The first accused, Huni, is charged with indecent assault, contrary to section
124(1) of the Criminal Offences Act, and abduction of a girl under the age of
fourteen, contrary to section 129. The second accused is charged with abetting her
abduction.

All the offences are alleged to have happened on or about the 13 October 2001
and the alleged victim is the same girl, Lavinia. There is no dispute that she was born
on 29 January 1988 and was, therefore, under 14 at the time.

In brief, the prosecution case is that she went to Talamahu Market that day with
her mother to sell taro leaves. Once they had sold the main part of their stock, she
went off to another part of the market to see a girl with whom she was friendly.
During that time she met the accused Huni and she went, at his suggestion, for a
walk. They went to a point near the survey office and the accused kissed her. A short
time later, the second accused Fale was told by a friend of Huni to drive his van to the
building where Huni and the girl were standing. She then got into the van with Huni
and they drove to a small hut on a tax allotment.

Once there, Fale left them and Huni had sexual intercourse with the girl. As they
finished, Fale returned with some food for them, which they both ate. They slept there
for some time and then, when it was getting dark, walked along the road until Fale
appeared in his van and drove them to Huni's home in Fou'ui. The first accused lives
in a small house there and he and the girl had sexual intercourse there on the Sunday
and the Monday. That day, the girl's sister in law came and took her home.

Neither accused gave evidence in the trial but both had been arrested by the
police and interviewed. In his interview, Huni admitted the incident but claimed that
the intimacies had all been consensual. He told the police that he did not know how
old she was but he did know she was still at Apifo'ou College.

Fale told the police that he had told the girl that he would take her to Fou'ui and
then return her. He said he already knew that Huni had abducted the girl to have
sexual intercourse and that he would return later to take her to her home. He agreed
that, after he took them food in the bush allotment, he had left them there. He was not
asked if he knew her age.

Neither accused called any witnesses.
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I need not go into any more detail. The girl gave evidence and suggested
initially that she had not been willing to kiss Huni, had been effectively forced into
the van against her will and had not been willing to have sexual intercourse in the hut
on the bush allotment. In cross-examination she wavered in that denial and the facts
generally persuade me that she was not speaking the truth when she denied being
willing.

I am satisfied beyond any reasonable doubt that she went with Huni willingly
and knowing that his intention or hope was to have sexual intercourse. She was
willing and consented to all the acts of sexual intercourse and the intimacies which

90 went with them from the first kiss before going in the second accused's van.

Mr Tu'utafaiva for both accused puts their defence on two limbs. First he
suggests that the prosecution has not proved the particulars of the indecent assault
charged and second that this was not a taking sufficient to establish abduction.

The particulars of indecent assault charge that he indecently assaulted the girl
"by touching her vagina". The defence points out that the evidence was of sexual
intercourse and that is not an indecent assault. Mr Tu'utafaiva suggests that the
prosecution had to establish a touching of the vagina by the first accused's hand. The
sexual intercourse relates, he suggests to the second count of abduction.

I do not agree. The evidence as a whole satisfies me beyond any doubt that Huni

100 did indecently assault her. Whether the touching of her vagina was by his hand or
penis does not alter the fact that it was a touching. I accept she was a willing partner
but, by section 124(2), a girl under the age of 16 cannot give any consent which
would prevent an act being an indecent assault.

Huni is convicted on count 1.

Mr Tu'utafaiva raises two matters in his submission in relation to the abduction.
First, he suggests that there was not a taking in the terms of the section and, second,
that the prosecution has failed to prove the girl was in the possession of her mother
when she was taken.

Section 129 provides:

110 "(1) Any person who shall take or cause to be taken any girl
being under the age of 14 years out of the possession and
against the will of her father or mother or any other
person having the lawful charge of her shall on conviction
be liable ...

(2) It shall be no defence to any prosecution brought under
this section to prove that the girl consented to being so
taken or that the accused was told or reasonably believed
the girl to be of or above the age of 14 years.”

It is suggested that the girl was willing to get into the van and was never forced. In
120  those circumstances Mr Tu'utafaiva suggests there was no taking. No force was used
and she went of her own free will. He points to the wording of section 128 which
establishes the offence of abduction of women where the reference is to taking by

force and suggests that should also apply in the following section.
I am satisfied that the different wording of the two sections is deliberate because
there is no need for force to prove abduction under section 129. In this case the
accused suggested they went for a drive and they both knew the aim was to have
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sexual intercourse. The girl knew her mother would not agree and I have no doubt at
all the accused knew that as well. That is a taking in terms of section 128.

The evidence was that the victim was a minor living with her mother and came
to the market that day with her mother. Her mother told the court that she had agreed
her daughter could go with the girl with whom the complainant was friendly and
expected that they wander around the town until about 5.00 pm. I am satisfied beyond
any doubt that the girl was in her charge and was taken from that charge against the
will of the mother.

Huni is convicted on count 2.

Fale is charged with abetting the abduction. In his interview with the police, he
said he knew she was being taken by Huni for sexual intercourse. He was not asked
whether he knew her age but it is no defence even to have a reasonable belief that she
was over 14.

I am satisfied beyond any doubt that he knew she was being taken against the
will of her mother or the person having lawful charge of her and he is convicted as
charged.
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Nakao v Afeaki

Family Court, Nuku'alofa
Ward CJ
FD 86/2002

8, 27 November 2002; 17 December 2002
Family law — custody and access — child sick — orders made accordingly

The couple married on 6 May 1999. They had been living together as man and wife in
the wife's home since 1997 or 1998. Mateki was born on 6 December 1999 and the
couple parted effectively in September 2000. In April 2001, Mateki was diagnosed at
the Starship Hospital in Auckland with acute myeloid leukaemia requiring intensive
chemotherapy and very special treatment both in and out of hospital for a
considerable period of time. The wife petitioned for divorce on 11 October 2002 on
the ground of separation for two years. She also sought custody of the only child of
the marriage with no access by the respondent, a non-molestation order in relation
both to herself and the child and an order that she should have sole responsibility for
the maintenance of the child. Notice of opposition to everything but the dissolution
was filed by the respondent and was followed, on 25 October 2002, by an application
by him for division of the matrimonial property. The undisputed portion of the
petition was heard on 1 November 2002 and a decree nisi was granted to the
petitioner. The petitioner filed opposition to the respondent's application on 6
November 2002. The petitioner also filed application for an interim order restraining
the respondent from any access to herself or the child.

Held:

1. The matters raised by the parties in relation to the renovation of the house
and their expenses whilst living together before they were married were
irrelevant to a question of whether or not the house was matrimonial
property. The court refused the application to divide the matrimonial home
and ordered that it was part of the petitioner's own property to be retained
by her in accordance with section 15.

2. In questions of custody the paramount concern was the best interests of the
child as the court determined it on the evidence before it. The conduct of
each of the parties was relevant and important in the determination of the
child's interests but the apportionment of blame or allocation of culpability
was not part of the court's duty.

3. The court made orders allowing access for the respondent at times and
places previously agreed in the separation agreement. The petitioner was
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to ensure that there was always some person who understood the
restrictions and requirements of the child's medical condition present
throughout the visit.

Statute considered:

Divorce Act (Cap 29)
Counsel for petitioner : MrNiu
Counsel for respondent : Mr Fakahua
Judgment

The petitioner filed for divorce on 11 October 2002 on the ground of separation
for two years. She also sought custody of the only child of the marriage with no
access by the respondent, a non-molestation order in relation both to herself and the
child and an order that she should have sole responsibility for the maintenance of the
child.

Notice of opposition to everything but the dissolution was filed by the
respondent and was followed, on 25 October 2002, by an application by him for
division of the matrimonial property. This, in turn, was opposed by notice filed by the
petitioner on 6 November 2002.

Prior to the last step, the undisputed portion of the petition had been heard on 1
November 2002 and a decree nisi granted to the petitioner. The other matters were
adjourned to chambers and affidavits ordered. The same day, the petitioner filed
application for an interim order restraining the respondent from any access to herself
or the child.

I heard the applications for custody and division of matrimonial property in
chambers on 8 November 2002. Both the petitioner and respondent gave oral
evidence further to their affidavits and each was cross-examined at length. The
evidence related both to custody and property.

At the conclusion of that hearing, I was concerned at the nature of the attack by
each of the parties on the other in relation to custody of the child. I noted in my
minute book:

"[ feel I must decide the property matters on the basis of the
evidence counsel have placed before me and nothing else.
Both parties have had their opportunity to file anything they
wished.

However, custody is a different matter. We have had a
number of allegations and counter allegations all directed,
effectively, at the suitability of the parties to have access to
the child. I do not think the court is bound simply by such
incomplete evidence as the parties seek to adduce. Its duty is
to the child and I feel there could be evidence produced to
help my decision and my appreciation of the case."”

Therefore on 12 November 2002, I saw counsel in chambers about the evidence they
might produce and the hearing was continued on 27 November following filing of
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further affidavits. At that hearing, the petitioner was cross-examined on her further
80 affidavit, the respondent gave further evidence and called four witnesses.

I now deal with the division of the matrimonial property and custody of the
child. As was done at the hearing, I shall refer to the parties and the child by Christian
names; Robina, Tukio and Mateki.

The couple were married on 6 May 1999. They had been living together as man
and wife in Robina's home since 1997 or 1998. Tukio told the court that they had no
intention at that time of marrying and married only when Robina became pregnant.
Mateki was born on 6 December 1999 and the couple parted effectively in September
2000. In April 2001, Mateki was diagnosed at the Starship Hospital in Auckland with
acute myeloid leukaemia requiring intensive chemotherapy and very special treatment

90 both in and out of hospital for a considerable period of time.

On 29 September 2000, shortly after the couple had separated and well before
the diagnosis of Mateki's illness, they signed a separation agreement. It was later
amended on 9 October 2001.

When the original agreement was signed in September, the respondent was
unhappy with the restrictions imposed and wrote, "I don't agree" at the top and signed
it. However, after further discussion, he agreed to sign and did so in the usual place.
The words "I don't agree" have been scribbled out. According to Robina, Tukio did
that when he signed at the bottom of the agreement but Tukio, whilst agreeing with
the rest, does not agree it was he who scribbled it out.

100 There has been considerable reference to that agreement and its amendment
both in the affidavits and the oral evidence. The disagreements relate more to the
custody aspect of the case and I shall refer to its value and significance when I deal
with that.

Matrimonial property

Robina was living and still lives on land in Sopu, leased in her name and which
had been partly developed as a motel. Before she and Tukio started to live together,
she had embarked on extension and renovation of one of the buildings as a dwelling
house for herself. In June 1998 she borrowed money in her name from the ANZ Bank
to assist with the work and that loan was increased in March 1999.

110 Tukio told the court how, when he first started to live with Robina, Fijian
workmen were doing the construction work but he arranged to take over the
organisation of that work. The arrangement included agreement between them on
some, at least, of the financial aspects of the work. The court has heard only
incomplete evidence about the manner in which the work was arranged and financed
and the extent to which it may have been the result of a formal agreement. There is
little written evidence.

It appears the progress of the work was fitful and slow and some of it was
undoubtedly not up to a reasonable standard. It was still not completed when the
couple married.

120 There is no challenge to the fact that the house is, and always has been, Robina's
property. The original separation agreement acknowledged that and Tukio has not, in
his evidence, sought to suggest otherwise. What he told the court was that he paid a
substantial part of costs of the extension and renovation and of the living expenses of
the couple and much of the wages of at least one of the workers he had brought in to
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do the renovation. He put in his labour also. His claim is based on the fact that those
were contributions to the matrimonial home and he should be able to retrieve the
money he put in.

The Divorce Act deals only very briefly with property rights upon divorce. It is
contained entirely in section 15:

"Whenever a decree for divorce is pronounced, each of the

parties to the marriage so dissolved shall retain his own

property.”
Subsequent provisions allow the court considerable freedom to make orders with
respect to the children but there is neither further power nor guidance given in
relation to matrimonial property.

It has not been argued before me but it may be a reasonable interpretation of the
provisions of section 15 to conclude that any joint matrimonial property should be
divided in proportion to each party's contribution.

However, in the present case, the evidence satisfies me that I do not need to
resolve that issue because the matters raised by the parties in relation to the
renovation of the house and their expenses whilst living together before they were
married are irrelevant to a question of whether or not this Sopu house is matrimonial
property. At the time it was agreed that Tukio should assist with the work on the
house, there was no marriage or, as Tukio stated in evidence, no anticipation of
marriage and so there was no matrimonial home. If the financial matters of which the
court has been advised are to be determined, it will be probably have to be under the
law of contract. Having said that, I make it clear I am not determining whether there
is or is not a binding agreement between the parties or between either of the parties
and the construction workers. Neither do I give any opinion as to the effect on any
such action of Tukio's evidence that his contribution was given as a gift to reflect his
love of Robina.

What is perfectly clear to me is that the house and the new works on it were and
are Robina's own property. The work that had still not been completed when they
were married formed part of the work agreed on before marriage was contemplated
and does not, just because of the intervening marriage, become part of any
contribution by Tukio to the matrimonial home.

I have no evidence upon which to conclude that Tukio has made any
contribution to the house apart from the work agreed between the parties prior to their
marriage. Neither do I have any evidence on which to find that Tukio, in the few
months the marriage survived, made any other contribution to it sufficiently to have
some right to the matrimonial home.

I refuse the application to divide the matrimonial home and order that it is part
of Robina's own property to be retained by her in accordance with section 15.

Custody
When the question of custody is not agreed between the parties to a divorce, it

frequently becomes the most difficult decision for the court. In an ideal world, as the
parents are likely to have the most knowledge, they are also, together, in the best
position to determine custody in a manner which is best for the child. Unfortunately,
where there has been bitterness or rancour in the breakdown of the marriage, the child
can become a pawn in the continuing resentment of the parents one to the other. All
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too often the parents see the problem in terms of themselves, their personal feelings
and their view of the other party's suitability to have custody or his or her perceived
responsibility for the marriage breakdown.

The courts have consistently used the best interests of the child as the principal
yardstick. All aspects of the parent's relationship will be relevant to that determination
but the paramount concern will be the best interests of the child as the court
determines it on the evidence before it. The conduct of each of the parties will be
relevant and important in the determination of the child's interests but the
apportionment of blame or allocation of culpability is not part of the court's duty.

180 The overwhelming central core of this case is the dreadful illness and
debilitating treatment that this little girl has had to endure and her remarkable
improvement since. Throughout, there can be no doubt, Robina has shown an
outstanding commitment to the child's recovery. Through the long, dark days of the
early treatment and the inevitable peaks and troughs of hope and despair, she has
consistently and devotedly attended to her daughter. No other conclusion could be
reached on the evidence the court has heard.

Equally certainly, Tukio has not been involved to anything approaching the
same extent. That has been used by Robina as a spear in her attack on his suitability.
However, I must bear in mind the situation at the time this diagnosis was made. By

190 then Tukio had signed an agreement that limited his access to and support for his
daughter with the result that, by the time it was discovered that Mateki had
leukaemia, Robina already had virtually total control over the amount he contributed
to or had contact with his daughter.

Robina further points out that, prior to the diagnosis, Tukio had behaved
irresponsibly when he did have access. When the access arrangements were
subsequently varied in October 2001 to allow a visit every other Saturday, he would
arrive, she said, still affected by or smelling of drink from the previous night. More
than once he used the visit as an opportunity to speak to Robina and there were
frequent rows as a result. Tukio strongly denies any such conduct.

200 I do not think it is necessary or desirable to recite all the evidence the court has
heard. It has ranged over the whole time of the marriage, the period before and, to a
much greater extent, the time from the break-up to the present.

It is clear sure Robina is a strong minded and powerful woman. It was those
qualities that enabled her to survive the period of Mateki's treatment and to give some
of her strength to her sick child. I am satisfied, Mateki's remarkable progress to date
owes much to that. I have no doubt her concern to keep the child to herself and to
exclude Tukio from Mateki's life is based on a genuine fear that contact with him may
be detrimental to her continued recovery.

On the other hand, I am equally satisfied that the vehemence with which she

210 pursues her criticism of him is, to a substantial degree, fuelled by blaming him for the
failure of their relationship and possibly still for the sickness of Mateki and by the
(possibly strengthening) belief that his real interest in the child is to use her as a
means of getting to and at Robina personally.

I am not so sure of Tukio's feelings. I accept he has a genuine love for his
daughter. I believe he feels strongly that he needs to see her and that she should know
him as her father. Inevitably, the restricted access he has had to her for a long time
now means that his direct contact will not be as close and will not bind him as closely
to her as to her mother. I accept his evidence and that of his witnesses that, to some
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extent, this has been the result of having to deal with a very determined woman
willing, when angered or displeased, to forget her own opinion that there should not
be conflict and discord in front of their daughter. However, on the evidence I have
heard as a whole, I am satisfied his manner of taking his present rights of access has
not always been as good as it should.

It is against those conclusions I must decide what is in the best interests of
Mateki now.

The separation agreement was signed by the parties on 29 September 2000. It
does not bind the court's decision but may be important evidence of the attitudes of
the parties at the time. It was an agreement to live apart because of differences which
had "become irreconcilable and unbearable". It confirmed Robina's right to the home
and included, in effect, a non-molestation clause against Tukio.

The custody provisions were:

"2. Robina shall have the custody, care and control and the
liability for the maintenance of the child, but that Tukio shall
have the right to visit and maintain contact with the child at
any lunch time during the week, provided he shall give notice
by telephone beforehand, unless otherwise agreed. Provided
that Robina shall not remove the child out of Tonga except
with the written consent of Tukio or by order of the Supreme
Court, which order may only be obtained by her upon inter-
parte application”

That agreement was, of course, signed seven months before the diagnosis of Mateki's
illness and the amendment on 9 October 2002, more than five months after it. The
sole purpose was to change the custody arrangements and the new provision stated:

"2 (a) Robina shall have the custody, care and control of the
child. She shall also have the responsibility and liability for
the maintenance, health, education and overall wellbeing of
the child. However, Tukio shall have the right to visit and see
the child between 9:00 a.m. and 12:00 noon on each alternate
Saturday commencing on Saturday 13th October 2001.
Provided that Tukio shall not during such visit, take or have
the child removed from the hospital she presently is in in
Auckland, New Zealand, or the home she will be in in
Auckland after she is discharged from hospital or from the
home in Tonga in which she will be living thereafter. And
further provided that Tukio's right to visit shall be suspended
for any period during which Robina, or any person she may
authorise, may temporarily take the child for the purpose of
holiday, treatment or any other purpose.

(b) Robina may temporarily leave the child in the care of any
person whom she may consider fit whilst she travels and
attends to her work or for any other reason.

(¢) Tukio shall have no financial liability whatsoever towards
the child except as he shall agree.”



376 [2002] Tonga LR

As I have already stated, the separation agreement does not bind this court but it is
some evidence of the attitudes and intentions of the parties at the time it was signed.
It shows clearly that Tukio was willing after he and Robina had separated, to accept a
very reduced role in relation to Mateki. When he signed the first agreement, he was
clearly accepting terms that restricted his access to the little girl drastically. He has
explained to the court how he was unhappy with the terms and wrote "I don't agree"

270 but he was then willing to sign. I must attach considerable weight to that. Over a year
later, when he signed the amendment against the background of their daughter's
illness, I accept he did not want to cause trouble and, by it, possibly distress Mateki.
However, he did sign and he allowed his rights to be still further curtailed.

By both agreements, he was also willing to leave the financial provision for the
child to Robina. Paragraph 2(c) absolves him from any financial liability whatsoever
except as he shall agree. He has explained that he wants to contribute financially
towards the maintenance of their child but Robina will not accept it. There has been
no evidence of any other financial arrangements he has made even though there
would, of course, be nothing to stop him, for example, contributing regularly to some

280 form of savings scheme in her name.

As I have stated already, I am satisfied he loves his daughter and genuinely
wishes to maintain a relationship as father to her. However, the evidence suggests that
the strength of that desire is not matched by actions. I accept the evidence I have
heard that he is fond of children and totally responsible when looking after children in
a normal environment but I also accept the evidence I have heard that he has not
always conducted himself properly when visiting Mateki.

As I have said, the central core of this case is the terrible sickness of Mateki and
her recovery. During the period of the chemotherapy and for a considerable time
afterwards, she will be very vulnerable to infection. The treatment for the cancer

290 destroys much of the immune system a little girl would normally have. As a result,
minor infections or even careless or unsuitable treatment are far more serious than
they would be to any normally healthy child and may become life threatening. The
treatment itself has, as was expected, thrown up its own additional afflictions that she
will have to conquer. Already there has been some damage to her heart muscle and
her hearing has been affected.

Robina's answer to these problems would be to remove Tukio totally from
Mateki's life. She has already achieved that to the extent that his contact is extremely
restricted — a restriction in which he has acquiesced. On the other hand, much of her
criticism of the inadequacy of his conduct with Mateki and lack of understanding of

300 her medical needs is the inevitable result of the very restriction she sought. The court
has the power to take that total step but would only exercise it in the most extreme
case. This is not such a case and I accept Tukio's right, as Mateki's father, to see his
daughter. However, whilst I accept Tukio's need to see his child, I do not consider it
is appropriate, in the present circumstances of this case, to increase the amount he
does so.

He complained to the court that he is not allowed to see her other than at
Robina's home despite the fact that Mateki visits, for example, Robina's brother's
house. He also objects to Robina's insistence that there is a maid or someone else with
knowledge of Mateki's needs present all the time. On the evidence I have heard, I am

310 satisfied that the presence during his visits of someone who is regularly involved in
the care of Mateki is a necessary safeguard. However, any such person should be



Nakao v Afeaki (FC) 377

320

330

340

350

conscious of the fact that his or her presence is to advise and assist Tukio with any
matters relating to Mateki's needs. They are there for his assistance and they must
understand it is no part of their duty to act as a reporter to Robina.

I believe that unnecessary stress cannot be good for Mateki whilst she is
recovering from her affliction. I have been concerned to hear that arguments have
arisen between Robina and Tukio on occasions when he has visited Mateki. Robina
told the court that she does not stay there while he is visiting but she clearly does so
long enough on some occasions to meet Tukio. The history of this relationship
suggests that such meetings are very likely to result in discord, tension or even open
argument. That must stop and I intend, by my order, to try and ensure it does.

Finally, before passing to the actual terms of my custody order, I should
mention one further and highly unusual feature of this case.

During the hearing, I was conscious of the fact that this was a case where the
court would have benefited from medical evidence. Robina filed reports from the
Starship Hospital but there was no medical witness who could be asked about two, in
my opinion, critical aspects of the decision on custody, namely, the need for and
degree of hygiene and special treatment of a child in this situation and the time it is
likely to continue to be needed and, second, the possible effect of stress resulting
from tension and arguments between the parents in Mateki's presence.

The absence of such evidence is no fault of the parties. The extremely
specialised nature of this illness and its treatment means that there are no doctors here
sufficiently experienced in such treatment to be able to assist the court. Equally, no
doctor involved in such work at the Starship would be able to spare the time to travel
here.

The day the hearing was concluded, 27 November 2002, I was due to go to
Auckland and I asked counsel if they considered it would be appropriate for me to
speak to Mateki's primary oncologist, Dr Lydia Pitcher. Clearly it would not be
possible for them to be present or to question her, neither would I be able to make a
note of the answers I received. The parties and counsel consented to me seeing the
doctor and confining my questions to the two topics I have mentioned above.

In view of such an unusual procedure, I decided I should first consider the
evidence given in court and reach my conclusions on that before I spoke to the doctor.
If, having done so, her answers suggested I had come to a wrong conclusion or made
a decision on an incorrect basis from a medical point of view, I decided I would need
to give counsel a chance to address me on that point.

I was able to meet with Dr Pitcher and the ward nurse who had dealt with
Mateki and I am extremely grateful to them for taking the time and trouble in what
was only too obviously a very busy ward. I saw them on 3 December 2002, at the
Starship in the presence of the hospital lawyer and our meeting lasted approximately
half an hour.

I need only say that the answers I received confirmed the opinion I had already
formed. Only one point differed from the conclusion I had reached. Dr Pitcher
strongly supported the need for the presence of a person familiar with the particular
needs of Mateki when Tukio visited her. However, she suggested that it would be
most suitable if that person could be medically experienced so he or she would be
able to keep a very strict view on the things Mateki was able to do. Had this been
New Zealand, I would have incorporated that in my decision but it is not. I do not
believe it would be practical to find a nurse here with the necessary knowledge or
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360 experience of the highly technical and specialised matters involved. As a result, [
consider the best that can be done is to include a requirement that the person present
will be someone who has looked after Mateki and so, to that extent, knows the details
of what is and is not acceptable.

I order that:

1. Robina shall have the custody of Mateki.

Tukio shall have access to her at the times and place set
out in the amended agreement signed on 9 October 2001.

3. Such visits shall, as long as Mateki is in Tonga, be in

Robina's house and Robina shall ensure that there is

370 always some person, other that herself, who has looked
after Mateki and understands the restrictions and
requirements of her current medical condition present
throughout the visit.

4. Any visits while Mateki is abroad shall be at the times
specified in the amended agreement but shall take place
wherever Mateki is staying at that time. This term may be
altered by mutual consent of both parties where the
conditions abroad necessitate.

5. Robina shall not remain in the house for any of the time

380 such visits are taking place and shall ensure she leaves at
such a time and in such a manner that there is no
possibility she will meet or speak to Tukio in the
presence, sight or hearing of Mateki.

6.  Subject to paragraph 4, these terms shall only be varied by
order of this court on inter partes application.

The period over which these restrictions will apply will depend on Mateki's recovery.
Dr Pitcher explained that attempts to restore Mateki's immune systems could start
after two years had elapsed from her chemotherapy but it would take a considerable
time before her overall immunity would be adequate enough to allow her to resume a

390 normal life. Similarly, whilst the doctor pointed out that three years clear of any
symptoms could be grounds for hope that Mateki is cured of leukaemia there may still
be further side effects or complications requiring treatment. Clearly Mateki's battles
with illness may not be over but whether any future problems will necessitate the
continuation of there restrictions will depend on their nature and the attitude of the
parties. Any difficulties may require further reference to this court.
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Re Application by Fie'eiki

Supreme Court, Nuku'alofa
Ward CJ, Registrar General
RG 718/2002

16 December 2002; 19 December 2002
Births, Deaths, and Marriages — no provision for dual citizenship

Danny Simote Fie'eiki was born in Santa Monica Hospital, California in the United
States of America on 23 November 1966. His father applied to have the birth
registered in Tonga. The father, Filimone Fie'eiki, was naturalised in the United
States of America in 1962. His son, for whom he made this application was born in
the United States of America on 23 November 1966.

Held:

1. There was no provision for a Tongan to hold dual citizenship. When
Filimone became a naturalised United States citizen, he automatically lost
his Tongan citizenship. As a result, when his son Danny was born, his
father was not a Tongan and so he had never been a Tongan.

2. When a Tongan man becomes naturalised in another country, all his
children under 16 years of age also immediately cease to be Tongan
unless, by the law of the country of the father's new citizenship, a child
does not also become a citizen. However, any such child was allowed to
resume his Tongan nationality if he forwarded a written declaration of his
wish to resume Tongan nationality to the Minister of Foreign Affairs
within one year of attaining the age of 16. That time had passed and so
Danny was not Tongan and his birth could not be registered in Tonga.

Statutes considered:
Nationality Act (Cap 59)
Passport Act (Cap 61)

Regulations considered:
Births and Deaths Regulations

Counsel for applicant : Mr Tu'utafaiva
Counsel for Crown : MrKefu
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Ruling
Danny Simote Fie'eiki was born in Santa Monica Hospital, California in the
United States of America on 23 November 1966. This is an application by his father
to have the birth registered in Tonga. At the hearing in chambers, I refused the
application and said I would give written reasons. I now do so.
By the Births, Deaths and Marriages Act, there is a requirement that all births in
Tonga are reported to the sub-registrar for the district in which the birth occurred. The
birth is then registered. When a Tongan is born abroad, Regulation 7 of the Registrar
40 General's Births and Deaths Regulations provides for the registration here of the birth

abroad:
"7. Any person who wishes to register the birth or death of a
Tongan that has occurred outside the Kingdom must act as
follows:
(1) Produce at or send to the Central Registry the Official
birth or death certificate of the country in which the event
occurred.
(2)  File an affidavit stating:
His relationship to or connection with the person the
50 subject of the registration.
His grounds for believing that person is or was a
Tongan.

That he believes the certificate produced to be genuine
and its contents true.

Upon the production of these documents the Sub-Registrar shall
cause the birth or death to be recorded in a special register, unless
he doubts the truth of the affidavit."”

A Tongan is defined by section 2 of the Nationality Act (Cap 59);

"2. The following persons shall be deemed to be Tongan
60 subjects —
(a) any person born in Tonga whose father is a Tongan;
(b) any person born abroad of a Tongan father who was born
in Tonga,
(c) any person born out of wedlock in Tonga whose mother is
a Tongan;
(d) any alien woman who marries a Tongan provided that
within 12 months from the date of her marriage she —
(i) lodges with the Minister of Foreign Affairs a
written declaration that she wishes to assume
70 Tongan nationality, and
(i) takes the oath of allegiance prescribed by this Act;
(e) any person naturalised under this Act.”

The evidence before me is that the father, Filimone Fie'eiki, was naturalised in the
United States of America in 1962. His son, for whom he makes this application was
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born in the United States of America on 23 November 1966. Filimone deposes that he
holds dual citizenship and indeed holds both a Tongan and a United States passport.
By section 4(1) of the Nationality Act;

"4(1) A Tongan subject who when in any foreign State and
not under disability by obtaining a certificate of
naturalisation or by another voluntary and formal act
becomes naturalised therein shall henceforth be deemed to
have ceased to be a Tongan subject.”

There is no provision under our law for a Tongan to hold dual citizenship. When
Filimone became a naturalised United States citizen, he automatically lost his Tongan
citizenship. As a result, when his son Danny was born, his father was not a Tongan
and so he has never been a Tongan.

It is worthy to note that when a Tongan man becomes naturalised in another
country, all his children under 16 years of age also immediately cease to be Tongan
unless, by the law of the country of the father's new citizenship, a child does not also
become a citizen.

Section 3(1), however, allows any such child to resume his Tongan nationality if
he forwards a written declaration of his wish to resume Tongan nationality to the
Minister of Foreign Affairs within one year of attaining the age of 16. In the case of
Danny that time has now passed and so he is not Tongan and his birth cannot be
registered here under the provisions of regulation 7.

I would add one further comment. Filimone's Tongan passport was issued on 18
September 2000. As he has been a United States citizen since 1962, he has not been
entitled to hold such a passport since then and it should not have been issued. I do not
know how it happened that he was able to obtain it but I notice it states that his
domicile is Nuku'alofa, which may not have been true.

I shall direct that a copy of this ruling should be sent to the Principal
Immigration Officer for consideration of cancellation of the passport and
investigation as to whether the applicant made any false declaration when applying
for it.

I would also suggest that the Immigration authorities should consider whether
Forms II and IIT in Schedule I of the Passports Act should include declarations that
the applicant has not acquired the citizenship of any other country and that he does
not hold a passport of another country.
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