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R v Fangatau 

Supreme Court, Nuku'alofa 

Ward CJ 

CR 163/02 

9 January 2003 

Magistrates' Court – sentencing power 

Sentencing – power of Magistrates' Court to forward to Supreme Court 

This accused appeared before the Magistrates' Court in Nuku'alofa charged with 

offences of house breaking and theft each committed against the same complainant at 

Haleleva on two occasions on 31 August and 22 November 2002. At the outset of the 10 

hearing, the accused was told that the case fell within the jurisdiction of the Supreme 

Court. However, the prosecutor advised the court that both he and the accused 

requested that the case be dealt with in the Magistrates' Court. The magistrate agreed 

and the accused pleaded guilty. The prosecutor gave a summary of the facts of the 

cases and the accused, when asked if he had anything to say, declined. The magistrate 

then remarked that as the items were still not recovered and were valued at $1580 he 

forwarded the case to the Supreme Court for sentencing. 

Held: 

1. The magistrate has discretion to try a case summarily after hearing any 

representations by the prosecutor or accused only if, having regard to the 20 

nature and circumstances of the case, it appeared to the magistrate that his 

powers of punishment would be adequate. That clearly imposed a duty on 

the magistrate to obtain sufficient information about the nature and 

circumstances of the case to make such a decision before he agreed to try 

it summarily. Any such information should be noted in the court record. 

There was no indication that the magistrate was given any such 

information or that he requested it. 

2. Once the Magistrate accepted a request to try the case summarily, section 

35(3) only gave him the right to commit for sentence following conviction 

"... if, on obtaining information about his character and antecedents the 30 

magistrate is of opinion that they are such that greater punishment should 

be inflicted for the offence than the Magistrate has power to inflict ..." The 

limited information in the magistrate's ruling suggested that the only 

reason he decided he could not sentence adequately was that "it became 

known that $1580 has yet to be recovered". That was not a reason arising 

from information about the accused's character and antecedents. 
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3. The case was remitted to the magistrate for sentencing within his powers 

under the Magistrates' Courts Act and the Criminal Offences Act. 

Case considered: 

 Hu'ahulu and another v Police [1994] Tonga LR 93 40 

Statutes considered: 

 Criminal Offences Act 

 Magistrates' Courts Act 

Ruling 
This accused appeared before the Magistrates' Court in Nuku'alofa charged with 

offences of house breaking and theft each committed against the same complainant at 

Haleleva on two occasions on 31 August and 22 November 2002. 

The record shows that, at the outset of the hearing, the accused was told, 

correctly, that the case fell within the jurisdiction of the Supreme Court. However, the 

prosecutor advised the court that both he and the accused requested that the case be 50 

dealt with in the Magistrates' Court. 

The magistrate agreed and the record states the accused pleaded guilty which 

presumably means he was admitting his guilt on all four charges. I would remind 

Magistrates' Court clerks that they must take the plea to each charge separately and 

record the answer to each as a separate plea. It is not sufficient in a case such as this 

with four charges simply to record "Guilty". 

The prosecutor gave a summary of the facts of the cases and the accused, when 

asked if he had anything to say, declined. The magistrate's remarks are then recorded 

as follows; 

"Because this case was set for Preliminary Inquiry and the 60 

prosecutor having indicated that the accused wishes that his 

case be heard in this court, this court reverted into a 

Magistrates' Court jurisdiction and heard the case. As a result 

it became known that $1580 has yet to be recovered. 

Therefore, I summarise the case as follows: Forward for 

sentence, at the same time accused to be held in custody 

pending sentence in the Supreme Court because there are still 

items not recovered." 

I do not consider this was a proper order and direct that the case be remitted to the 

magistrate for sentence. 70 

The case causes me some concern. This Court has pointed out before that there 

are clear limits imposed on the power of magistrates to commit for sentence; see 

Hu'ahulu and another v Police [1994] Tonga LR 93. The conduct of this case 

unfortunately suggests the presiding magistrate was unaware of any such report. 

As was pointed out in that case, section 35(1) gives the Magistrate the discretion 

to try the case summarily after hearing any representations by the prosecutor or 

accused only if, having regard to the nature and circumstances of the case, it appears 

to the magistrate that his powers of punishment would be adequate. 
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That clearly imposes a duty on the magistrate to obtain sufficient information 

about the nature and circumstances of the case to make such a decision before he 80 

agrees to try it summarily. Any such information should be noted in the court record. 

There is no indication in this case that the magistrate was given any such information 

or that he requested it. 

Once the Magistrate has accepted a request to try the case summarily, section 

35(3) only gives him the right to commit for sentence following conviction "... if, on 

obtaining information about his character and antecedents the magistrate is of opinion 

that they are such that greater punishment should be inflicted for the offence than the 

Magistrate has power to inflict ..." 

The limited information in the magistrate's ruling suggests that the only reason 

he decided he could not sentence adequately was that "it became known that $1580 90 

has yet to be recovered". 

That is not a reason arising from information about the accused's character and 

antecedents. Neither should the actual value of the goods have been a surprise to the 

magistrate. The summonses, which he must have seen before deciding whether to 

hear the case, stated the total value of goods stolen on 31 August was $1580.00 and 

on 22 November was $1660.00. Having seen such high values, he might have 

considered asking if they had been recovered before agreeing to summary trial if he 

considered that fact was likely to render his powers of punishment inadequate. 

As has been explained in Hu'ahulu's case, once a magistrate has agreed to hear a 

case summarily under section 35, he can only commit for sentence "if he receives 100 

information, unknown to him when he agreed to summary trial, relating to previous 

convictions or other matters concerning the accused's character. It is only in the rarest 

cases that a man with no previous convictions can be sent for sentence to the Supreme 

Court after summary trial." 

The case is remitted to the magistrate for sentencing within his powers under the 

Magistrates' Courts Act and the Criminal Offences Act. 

As the accused was committed in custody, I direct the case shall be listed within 

7 days of this Order. 
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To'ia v Leone anors 

Supreme Court, Nuku'alofa 

Ford J 

C 738/2000 

21 June 2001, 7 May and 22 August 2002; 4 February 2003 

Torts – false imprisonment – not justified 

Damages – excessive claim – costs affected 

The plaintiff alleged that while he was going about his ordinary business as a taxi 

driver on 22 June 2000, he was unlawfully detained by the first defendant who was a 

police constable in the Traffic Department. The second and third defendants were 10 

alleged to be vicariously liable, as employer, for the actions of the first defendant. 

The plaintiff sought damages for alleged false imprisonment and misfeasance in 

public office. The defendants denied virtually all aspects of the claim.  

Held: 

1. The court was satisfied, to the required standard of proof in civil 

proceedings, that the cause of action was made out in respect of both the 

first incident and the second incident when the plaintiff was prevented 

from driving away and constable Leone "ripped" the taxi sign and the 

connecting wires from his car. The defendants were not able to justify this 

period of detention to the court's satisfaction. In terms of lawful 20 

justification, the court found it significant that the officers did not consider 

it necessary to remove the taxi sign when the plaintiff was first detained. 

2. An involuntary submission to authority can amount to false imprisonment. 

3. With respect to the compensatory damages claim of $3000, given the very 

short duration of the period of detention on both occasions, and the 

absence of any force, the damages entitlement must be minimal. The 

amount claimed was grossly excessive but he was entitled to something 

more than simply nominal damages. The court awarded $300. 

4. The plaintiff made out a proper basis for an exemplary damages award in 

respect of the second incident when the first defendant confined the 30 

plaintiff to his vehicle and proceeded to remove the taxi sign and the 

connecting wires. The amount awarded under this head was $500. 

5. The plaintiff sought an additional sum of $2000 on account of "loss of 

employment/income". Consequential loss which was not too remote was 

recoverable in an action for false imprisonment. As the plaintiff had been 
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earning $70 a week and was out of work for five and a half weeks, the 

court awarded $385. 

6. The plaintiff was also entitled to costs but as the amount claimed was so 

extravagant, the costs awarded were an amount equivalent to three quarters 

of the total sum allowed upon taxation. 40 

Cases considered: 

 Attorney-General v Niania [1994] 3 NZLR 106 

 Pohiva v Kingdom of Tonga [2002] Tonga LR 333 

 Watson v Marshall and Cade (1971) 124 CLR 621 

Counsel for plaintiff : Mr Fifita 

Counsel for defendants : Miss Simiki 

Judgment 
Urgency has not been one of the hallmarks of this piece of litigation. Each 

counsel, with the consent of the other, sought various concessions from the court and 

the hearing meandered to a conclusion over a much longer period than the court 50 

would otherwise have liked. 

The plaintiff brings the claim seeking damages for alleged false imprisonment 

and misfeasance in public office. He alleges that while he was going about his 

ordinary business as a taxi driver on 22 June 2000, he was unlawfully detained by the 

first defendant who was a police constable in the Traffic Department. The second and 

third defendants are alleged to be vicariously liable, as employer, for the actions of 

the first defendant. The defendants deny virtually all aspects of the claim. 

The taxi the plaintiff was operating on the day of the incident belonged to 'Ana 

Fatai. She told the court that the vehicle had been given to her and her husband in 

April 2000 by some Chinese people who rented a house from her husband. Initially 60 

she had used it for private purposes and then in May 2000 she had approached the 

Traffic Department to have the registration changed for use as a taxi. She said that she 

was told by the officer who attended her that the Department had run out of number 

plates and so she was issued with a registration receipt, signed on the back by the 

officer, which confirmed that the use of the vehicle had changed from "private" to 

"taxi". 

The plaintiff drove the taxi for Mrs Fatai during May and June. The evidence, 

which I accept, was that on two occasions before the day of the incident, he had 

called at the Traffic Department to check whether the number plates were available. 

They were not, but he was told that if he was stopped by the police then all he needed 70 

to do was to show them the official receipt with the officer's signature on the reverse 

side and, if necessary, the police could contact the officer in the Traffic Department 

for confirmation that the vehicle was a taxi. 

Police officer, Salote Tonga, was called to give evidence for the plaintiff. She 

was the officer working on the public counter in the Traffic Department at the 

relevant time and she recalled the Department being out of number plates. She also 

confirmed that she had given the plaintiff the advice which he had outlined in 

evidence. 
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The plaintiff told the court that around noon on the day of the incident he was at 

the taxi base by Vaiola hospital. He said that he was approached by a man who had 80 

just been released as an inpatient and he asked if he could be taken to his home at 

Popua. The plaintiff then proceeded to drive his taxi in an easterly direction along the 

By-Pass road towards Popua. Just after he passed the Small Industries Centre, he 

noticed three police officers standing on the side of the road by a mango tree. He said 

that one of the officers stopped him and another officer, who turned out to be the first 

defendant, constable Leone, then approached him and asked about the missing 

registration plates for the vehicle. The plaintiff said that he produced the registration 

receipt and he explained to the officer that he was still awaiting plates from the 

Traffic Department. 

The plaintiff said that constable Leone then asked him for his name and when 90 

the officer noticed that the name appearing on the back of the registration receipt was 

not his but 'Ana Fatai (the vehicle's owner) he accused the plaintiff of forgery and told 

him that he would bring charges against him and he would go to prison. It was not 

clear from the evidence exactly what it was that had allegedly been forged but I 

accept the plaintiff's account of the conversation. 

The witness recounted how constable Leone had walked back to where the other 

two police officers were standing and then called out to him to go over to them. The 

plaintiff said that he did so and constable Leone subjected him to the same threats and 

told him that he would be charged and he would go to prison. 

The plaintiff said that at that point he felt afraid and angry. He could not accept 100 

that he had committed any offence let alone a serious offence which could result in 

his imprisonment. He returned to his car and took the passenger to Popua. After 

dropping the passenger off at his home he then drove his taxi back to the same spot, 

parked on the opposite side of the road and he again approached constable Leone. He 

told the court that he was still angry but he apologised to the constable and said to 

him that what he had put to him about being charged with an offence and going to 

prison "was not sound". In cross-examination, the plaintiff said that he had apologised 

to the constable not because he (the plaintiff) had done anything wrong but because 

he was afraid of the threat that he would be sent to prison. The court accepts that 

explanation. The plaintiff was hoping to be able to talk the matter through with 110 

constable Leone and clarify his rights but it was clear from the constable's reaction 

that he was simply not interested in giving any further explanations to the taxi driver. 

The plaintiff said that he then returned to his vehicle and started to drive off 

again when constable Leone suddenly called out to him to stop. He did so and he 

pulled his car into the side of the road. The plaintiff said that constable Leone then 

came across and "ripped" the taxi sign off the top of the car and took out the wires 

inside the car that connected the taxi sign to the steering column. After he did this, the 

constable then told the plaintiff that he could go. 

The plaintiff told the court that he could tell from the constable's actions and 

from the tone of his voice that he was "really angry" and, for his part, the plaintiff 120 

said that he felt so nervous and afraid over the whole incident that he immediately 

returned the car to Mrs Fatai and told her that he never wanted to drive the taxi again. 

The witness was asked to elaborate on why he would not drive the taxi again. He told 

the court that he was afraid of what the police might do should they ever stop him 

again. He said that it was the threat of going to prison that really worried him. 
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In cross-examination, the plaintiff said that he had never been to prison before 

and the only time that he had previously appeared in any court was in relation to a 

speeding charge. 

After the incident, the plaintiff saw his lawyer and then some three weeks later 

he had to return something to the police station, entirely unconnected with the present 130 

case, and constable Leone saw him and handed back the taxi sign. On that occasion 

the constable told the plaintiff that he should not have gone to a lawyer but he should 

have come to see him and they could have "talked about it". The plaintiff said that he 

was never charged with any offence in relation to the incident. 

The owner of the taxi, 'Ana Fatai, gave evidence. She confirmed that she was 

surprised when the plaintiff arrived at her home on the day of the incident and gave 

her the car keys saying that he never wanted to drive the taxi again. In cross-

examination, she said that the plaintiff was "shivering with fright" when he spoke to 

her and he told her that he was "really scared". 

The plaintiff also called evidence from Siosaia Vaikaka who was the passenger 140 

on the trip from Vaiola hospital to Popua. Mr Vaikaka was a 48 -year-old officer with 

the Audit Department. He recalled the initial incident clearly. He described how the 

taxi was stopped and the constable then came across and spoke to the driver through 

the front passenger window. He continued (as translated): 

"... a police officer came and bent down on the side I was on 

and asked the driver where was his number plate. The driver 

told him it was already licensed but the number plate had not 

been issued from the Transport Department. The driver then 

gave him a receipt and the policeman took the receipt and 

looked at it and then asked the driver for his name. The driver 150 

told him his name and when he gave him his name the 

policeman said, 'you're lying and you've committed forgery 

and I will charge you to go to prison' and then after that the 

policeman walked back to where he came from and he called 

out to the driver to get out and to come with him." 

Mr Vaikaka was a totally credible witness. He said that the constable sounded angry 

when he spoke to the driver. The witness told the court that he had wanted to get 

home from the hospital as quickly as possible but the driver was held up by the 

policeman under the mango tree for between 5 and 10 minutes. 

At the end of the first day of the hearing, Crown counsel sought an adjournment 160 

for approximately 11 months upon the grounds that she had learned that the first 

defendant was on extended overseas leave and he was not expected to return to the 

Kingdom until May 2002. The application was consented to by counsel for the 

plaintiff who also sought an adjournment in order to file an amended statement of 

claim incorporating an allegation of "misfeasance in public office". After considering 

counsels' submissions, the court allowed both applications and an adjournment was 

granted until May 2002. When the hearing then resumed on 7 May 2002 the plaintiff 

concluded his case but Crown counsel advised the court that the first defendant had 

failed to return from the United States. He had, counsel said, resigned completely 

from the police force. 170 
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Miss Simiki proceeded to call evidence from the two other police officers who 

had been assisting the first defendant on the day of the incident. 

The first officer, constable Sonasi, told the court in evidence in chief that he was 

using the radar device. He said that they stopped every vehicle that was either 

speeding or not meeting traffic requirements and they then would check registration 

details and plate numbers. The constable confirmed that it was he who had stopped 

the plaintiff's taxi. He went on: 

"A. ... the car stopped about 15 m from where we were 

standing. Leone (the first defendant) then walked towards 

the car and spoke to the driver. 180 

Q. What was the reason for stopping the car. 

A. Leone told me to stop it because it was going northwards. 

Q. Was there anything specific on this vehicle that made you 

stop it? 

A. No." 

The witness did not overhear any of the conversation between constable Leone and 

the plaintiff either on the first occasion or later when the plaintiff returned to the 

scene but he recalled seeing constable Leone remove the taxi sign from off the top of 

the car. 

A further adjournment was then granted in order to allow the Crown to call the 190 

second police officer, constable Lotulelei, who was overseas on the leave at the time. 

When the officer was eventually called to give evidence, he appeared, for some 

reason which was not apparent to the court, to be a particularly defensive and 

aggressive witness. His demeanour in the witness box did nothing to help his 

credibility. He was adamant that the incident happened at 1745 hours and not around 

midday. He was equally adamant that constable Leone took the taxi sign out from 

inside the vehicle and not from off its roof. I do not accept either of these 

propositions. To the extent that there are other conflicts between the evidence of 

constable Lotulelei and the plaintiff, I prefer the plaintiff's version of events. 

As stated earlier, the plaintiff seeks to recover damages for the torts of false 200 

imprisonment and misfeasance in public office. The two causes of action should have 

been pleaded in the alternative but they were not. The defendants take no issue with 

the pleadings, however, and I am prepared, therefore, to treat them as alternative 

allegations. The principal claim is one of false imprisonment. 

The law and the most recent authorities relating to the tort of false imprisonment 

were considered recently by this Court in Pohiva v Kingdom of Tonga [2002] Tonga 

LR 333. In that case, it was stated (at 340): 

"The tort of false imprisonment has two ingredients: the fact 

of imprisonment and the absence of lawful authority to justify 

it. It is a tort of strict liability. There is no onus on a plaintiff 210 

to prove that the imprisonment was unlawful or malicious. 

Once a plaintiff establishes the fact of false imprisonment, 

that is sufficient to make out a prima facie case and the onus 

then falls on the defendant to prove that the detention was 

lawful. It may be so, for example, if it is pursuant to an order 

of the court or the exercise of statutory powers. An action for 
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false imprisonment will succeed or fail depending upon 

whether the defendant can, as a matter of law, justify the 

detention or imprisonment." 

The plaintiff alleges that there were two incidents of unlawful imprisonment. The first 220 

was the detention under the mango tree following on from the initial stopping of the 

taxi by the radar officer and the disclosure of the registration receipt. The second 

alleged incident was on the plaintiff's return to the scene when he was ordered by 

constable Leone to stop driving away and the taxi sign and connecting wires were 

removed from the vehicle. 

Miss Simiki submitted that on neither occasion was there any restraint 

amounting to imprisonment and on the first occasion the officers had authority under 

the Traffic Act to stop the vehicle because it did not have a number plate and they 

were legally entitled to make inquiries as to the validity of its registration. 

Balkin and Davis in the Law of Torts (1996) 2nd ed (at 82) point out that the 230 

trespass known as false imprisonment: 

"may be defined as an act of the defendant which directly and 

intentionally or negligently causes the confinement of the 

plaintiff within an area delimited by the defendant . . . . The 

barriers need not be physical; a restraint effected by an 

assertion of authority is enough although in such cases the 

plaintiff must feel under an obligation to submit to the 

instructions or dictates of the defendant . . . . No minimum 

time limit is specified for the success of the action; therefore, 

however short the period of detention, an action for false 240 

imprisonment will lie, provided that the other requirements of 

the tort are satisfied . . . . When the imprisonment is for a very 

short time damages would be minimal especially if no force is 

used." 

I accept Miss Simiki's submissions that it was lawful for the police officers to stop the 

vehicle and make inquiries as to the legality of its registration. Mr Fifita, however, 

invites the court to focus on the period immediately following on from that point in 

the narrative, when the first defendant ordered the plaintiff to leave his vehicle and to 

go across to where he was standing by the mango tree. I accept that the plaintiff felt 

compelled to obey this direction and thus he was confined in an area against his will 250 

for the period. It was then up to the defendants to justify the detention and prove that 

it was lawful. 

Conceivably, it may well have been. The officer, for example, may have wished 

to use his car radio to check with the registration office as to whether the plaintiff's 

story about the unavailability of number plates was correct. There is no evidence to 

this effect, however. In the absence of some plausible explanation for the continuing 

restraint after the point in time when the plaintiff had produced the official signed 

receipt from the Department showing that he was not acting unlawfully, the 

defendants have failed to answer satisfactorily the prima facie case made out by the 

plaintiff. 260 

The difficulty, of course, that defence counsel faced was that the first defendant, 

who could have given his version of events to the court, elected to remain overseas 
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and not give evidence in the case. He had been served with the proceedings 

personally in Tonga, on 13 September 2000 and so he was fully aware of the 

allegations made against him. He has not helped his cause by failing to appear and 

give evidence. 

The two other officers called for the defence were unable to offer any 

justification for the unlawful detention complained of. Constable Sonasi could not 

recall that particular part of the incident. Constable Lotulelei seemed to suggest that 

officer Leone had not ordered the plaintiff to go over to where they were standing but 270 

he went on his own accord. I do not accept that account. The plaintiff's version of 

events was confirmed by his passenger. 

I am, therefore, satisfied, to the required standard of proof in civil proceedings, 

that the cause of action has been made out in respect of that incident. I also have less 

difficulty in finding that the cause of action has been made out in respect of the 

second incident when the plaintiff was prevented from driving away and constable 

Leone "ripped" the taxi sign and the connecting wires from his car. The defendants 

have not been able to justify this period of detention to the court's satisfaction. In 

terms of lawful justification, I find it significant that the officers did not apparently 

consider it necessary to remove the taxi sign when the plaintiff was first detained. 280 

Crown counsel submitted that in order for a restraint to amount to false 

imprisonment, there must be a total restraint in every direction and, as the plaintiff 

had control of the motor vehicle, he could have left the scene at any time. But the 

authorities show that an involuntary submission to authority can amount to false 

imprisonment. Thus, in Attorney-General v Niania [1994] 3 NZLR 106 (at 108) 

Tipping J. said: 

"If the plaintiff is induced to submit by an assertion of 

authority on the part of the defendant, that is as much a false 

imprisonment, unless lawfully justified, as if the plaintiff had 

been the subject of forcible confinement . . . . In such non-290 

forcible cases the plaintiff must show that in the 

circumstances he or she felt obliged to submit to the 

instructions or directions of the defendant. A wholly 

voluntary submission is insufficient. The plaintiff must 

submit in circumstances where he or she reasonably considers 

that there is no choice but to submit." 

In the present case, the plaintiff has satisfied the court that this indeed was the 

situation he found himself in. 

The plaintiff has, therefore, succeeded in his claim based on the tort of false 

imprisonment but given the very short duration of the period of detention on both 300 

occasions, and the absence of any force, his damages entitlement must be minimal. 

He seeks compensatory damages in the sum of $3000. That amount, in my view, is 

grossly excessive but he is entitled to something more than simply nominal damages. 

As Walsh J. observed in Watson v Marshall and Cade (1971) 124 CLR 621 (at 632): 

". . . an interference with personal liberty, even for a short 

period, is not a trivial wrong." 

Under this head, therefore, I award the sum of $300. 
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The plaintiff also seeks awards of $3000 on account of aggravated damages and 

$7000 exemplary damages. As Tipping J. noted in the Niania case (at 112), it is not 

appropriate to seek aggravated damages as a separate head of damages as in the case 310 

of exemplary damages. The pleadings should set out the circumstances of the alleged 

aggravation but the relevance of those circumstances is in the assessment of the 

appropriate award of compensatory damages. Aggravated damages should not be 

claimed as a discrete figure. 

There is no evidence in the present case in my view which would justify an 

element of aggravation being introduced into the award. 

Turning to exemplary damages, it has long been recognised that they may be 

appropriate in an action for false imprisonment where the defendant's conduct is so 

serious as to be deserving of punishment and the compensatory damages are not 

sufficient for that purpose. I am satisfied that the plaintiff has made out a proper basis 320 

for an exemplary damages award in respect of the second incident when the first 

defendant confined the plaintiff to his vehicle and proceeded to remove the taxi sign 

and the connecting wires. The amount I award under this head is $500. 

Although, not pleaded correctly as special damages, the plaintiff seeks an 

additional sum of $2000 on account of "loss of employment/income". Consequential 

loss which is not too remote is recoverable in an action for false imprisonment. The 

plaintiff said in evidence that he was not prepared to drive the taxi again after the 

incident because he was afraid that something similar would happen to him if he was 

ever stopped by the police. He was not cross-examined on this aspect of his evidence 

although in written submissions it was submitted that his evidence in this regard was 330 

not credible. I accept that the plaintiff found the whole experience, in particular the 

second incident, quite a terrifying ordeal. I am satisfied that at all relevant times the 

first defendant displayed an arrogant, aggressive demeanour which, in the 

circumstances, was totally uncalled for. I am satisfied, on balance, that in the 

particular circumstances of this case the plaintiff's reaction to the incidents in not 

wanting to drive a taxi again was both reasonable and foreseeable. 

Counsel for the plaintiff submitted that the plaintiff's wages were $70 per week 

at the time. Surprisingly, the plaintiff gave no evidence whatever about his loss of 

income but there was evidence from the owner of the taxi, 'Ana Fatai, which would 

support the claim put forward by counsel. She was not cross-examined on this aspect 340 

of her evidence. The incident happened on 22 June 2000. The plaintiff said in 

evidence that he obtained other employment as a security guard in August 2000. He 

did not specify the exact date in August. I am prepared to allow an award of $385 on 

account of loss of wages. 

Finally, the plaintiff seeks to recover $1000 for "unlawful forfeiting and 

detention of property". I am not satisfied that this head of claim has been made out. It 

appears from the evidence that the property in question did not belong to the plaintiff 

but to the owner of the taxi. 

The plaintiff having succeeded on his first cause of action, it is not necessary for 

the court to turn to consider the alternative claim based on misfeasance in public 350 

office. 

Although it was denied in the pleadings, there was no real challenge either in 

evidence or in the defendants' submissions to the vicarious liability allegation. The 

plaintiff succeeds, therefore, against each of the defendants jointly and severally in 

the amounts set out above. 
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The plaintiff is also entitled to costs but it will be apparent that the amount 

awarded in this judgment is modest indeed in relation to the amount claimed in the 

statement of claim. Such an extravagant and unrealistic claim will have done nothing, 

I suspect, to encourage sensible settlement or early resolution of the case. I, therefore, 

award the plaintiff costs in the action to be agreed or, failing agreement, in an amount 360 

equivalent to three quarters of the total sum allowed upon taxation. 
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R v Singh 

Supreme Court, Nuku'alofa 

Ford J 

Cr 4/2003 

5 and 6 February 2003; 10 February 2003 

Criminal law – possession of ammunition – meaning of possession 

The accused, Mr Jitrandra Singh, faced one count of possession of ammunition 

contrary to section 4 of the Arms and Ammunition Act (Cap 39). It was alleged that 

on 17 November 2001 at Liahona he possessed five .22 rifle bullets without a valid 

licence. The accused claimed that did not own the house and was living there rent-10 

free and carried out any necessary mechanical work for the family without charge. 

Held: 

1. An accused cannot be said to have possession of something if he did not 

know that it was there at all. 

2. The bullets in question in the present case had been on the premises long 

before the accused ever appeared on the scene and he had no knowledge 

whatsoever of their existence. The accused was acquitted and discharged. 

Cases considered: 

 R v Lewis 87 Cr App R 270 

 Warner v Metropolitan Police Commission [1969] 2 AC 256 20 

Statutes considered: 

 Arms and Ammunition Act (Cap 39) 

 Evidence Act (Cap 15) 

Counsel for the Crown : Mr Sisifa 

Counsel for accused : Mr Kengike 

Judgment 
The accused, Mr Jitrandra Singh, faces one count of possession of ammunition 

contrary to section 4 of the Arms and Ammunition Act (Cap 39). It is alleged that on 

17 November 2001 at Liahona he possessed five .22 rifle bullets without a valid 

licence. 30 

The Crown's case was that at about 10 am on Saturday 17 November 2001, the 

police executed a search warrant in respect of Harry White's tax allotment at Liahona 
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known as "Ha'amea". The accused was found to be the only occupant of the house on 

the allotment and he was made to wait outside the dwellinghouse for approximately 

one hour while the police located Harry White where he lived at Ha'ateiho and 

obtained his approval for the search to proceed. The accused co-operated totally 

during the search. The police did not find anything listed in the search warrant but 

they did find: 

1. Four .22 bullets -- found in a first-aid box hanging on the 

wall in a passageway adjoining the lounge room. 40 

2. One .22 bullet -- found among papers in a folder in the 

drawer of a cabinet in one of the bedrooms. 

3. Two .22 magnum bullets -- found in an old looking bullet 

box in a small decorative coconut basket hanging in the 

lounge room close to the door. 

4. One magazine designed for a pistol. The magazine was 

empty. The police armourer explained to the court that it 

was designed for short .22 bullets only and it was not able 

to take any of the bullets found during the police search. 

The accused does not face any charges in respect of the magazine or the two .22 50 

magnum bullets found in the coconut basket. The one charge he faces relates only to 

the 4 bullets found in the first-aid box and the single bullet found in a folder in a 

cabinet in one of the bedrooms. 

Following on from the search, the accused was arrested and taken back to the 

police station at Nuku'alofa. He appeared before a magistrate and the police 

subsequently proceeded to conduct an interview with him which was recorded in a 

document headed "Record of Interview". Objection was taken by Mr Kengike, on 

various grounds, to the admissibility of the document but, after a hearing on the voir 

dire, I ruled that the statement did not infringe section 21 of the Evidence Act (Cap 

15) and that it was, therefore, admissible. 60 

The accused elected to give evidence on his own behalf and call other witnesses. 

He told the court that he came to Tonga from Fiji in 1999. He is a 28-year-old motor 

mechanic by trade and he works as a mechanic in Tonga. In 2000 he befriended Harry 

White's son, Raymond, and he carried out mechanical work for the Whites. He said 

that at one point he asked Raymond if he could find a cheap flat somewhere where he 

could stay and Raymond responded by inviting him to move into a room in his own 

home at Ha'amea. The evidence was that the house on the Ha'amea allotment, now 

apparently owned by Raymond and his wife, had been in the White family for a great 

number of years. It had been owned by Harry White's father who came out from the 

United Kingdom in 1905. The accused moved in with the Whites in April 2001. He 70 

did not pay any rent for the use of the room but the arrangement was that he would 

carry out any necessary mechanical work for the Whites without charge. 

In June 2001 Raymond White and his wife left to visit the USA. The court was 

told that they originally planned to be away for only 12 months but they have still not 

returned. The accused said in evidence that when the couple left, they asked him to 

take care of the property while they were away and they told him not touch the other 

three bedrooms in the house. 
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When the police carried out their search of the house on 17 November 2001 and 

found the bullets they asked the accused if he knew anything about them. He denied 

any knowledge of their existence. 80 

Significantly, the police found nothing in the room occupied by the accused. 

One of the other rooms that the police wanted to inspect was found to be locked and 

the accused said that he explained to the police that he did not have a key to that 

particular room. The accused went on to say that it seemed to him that the police were 

preparing to break down the door to obtain entry to the room and so he volunteered to 

go around the outside of the house and climb in through the window thus giving the 

police access to the bedroom. Nothing was found in the locked room. The police 

confirmed this account although they denied that they were intending to break into 

the room. 

Harry White was called as a witness for the accused. He is a 61-year-old 90 

businessman. He told the court that on 17 November 2001 the police executed a 

search warrant over both his home in Ha'ateiho and the house on his Ha'amea tax 

allotment. He said that they were looking for marijuana but none was found. Mr 

White told the court that he had not lived in the house at Ha'amea for some 10 years 

but he visits the allotment at least once or twice a week and he keeps a close eye on 

the property. He said that he knew Raymond and his wife had left the accused in 

charge of the house while they were in the States. 

Mr White was asked about the bullets found by the police. He said that he had 

no knowledge of them but he did not appear to be at all surprised over their 

discovery. In this regard, he explained to the court that his father had owned a .22 100 

rifle as had he and most of his six brothers who had lived in the house at Ha'amea. He 

said that the .22 ammunition found by the police was "exactly" the type of 

ammunition that his family had used over the years. The police armourer, Lance 

Corporal Po'uli, confirmed in cross-examination that Harry White had previously 

owned a .22 rifle and he had been licensed to use the type of ammunition found 

during the police search. 

Mr White said in evidence that he had no idea who the bullets had belonged to 

but he indicated that any member of his family could, for some reason, have put them 

where they were found in the house. Referring to the single bullet found in a folder in 

a cabinet in one of the bedrooms, Mr White confirmed that the cabinet had belonged 110 

to his father. 

Mr White said that he had been introduced to the accused by his son, Raymond 

White, sometime before he (the accused) had moved into the family home and the 

accused had carried out some mechanical work for him. He knew the room in the 

house occupied by the accused and he told the court that the other three bedrooms in 

the house belonged to the White family and they were kept locked. Harry White 

confirmed that during his frequent visits to Ha'amea, he had never seen the accused 

with a rifle or ammunition. When asked about the small coconut basket in which the 

two .22 magnum bullets were found, Mr White said that the basket had been in the 

family for "probably 90 years" and it would have been his dad or one of his brothers 120 

who had, at some stage, put the bullets in the basket. 

I found Mr White to be a completely credible witness. 

Crown counsel, in submissions, relied heavily upon the answer given by the 

accused to one of the questions asked in the police interview. He also urged the court 

to apply the test for "possession" outlined in a passage from the most recent edition of 
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Archbold, Criminal Pleading Evidence & Practice (2001). I will deal briefly with 

both matters. 

The accused made no admissions whatsoever to the police in relation to the 

bullets. The question Crown counsel relies upon is question No 23. After ascertaining 

that from June 2001, when the Whites left for the States, and November 2001, the 130 

accused was the sole occupant of the house, the police officer conducting the 

interview asked: 

"Q. 23. Mr Singh, it seems to me that everything in the house 

is yours and under your control? 

A. Yes." 

The police officer took that answer as an admission by the accused that the bullets 

were his and he then proceeded to lay the formal charge. 

In cross-examination, the accused explained that his answer related to the last 

part of the question only. He said that he accepted that he was in control of everything 

while the Whites were away but he meant everything that he had seen and not "things 140 

that I had not been shown." He said that he had no idea that the bullets were in the 

house. 

The accused appeared to me to be a truthful witness and I accept the explanation 

he gave in evidence. Rather surprisingly, he was not asked one single question during 

the interview about the bullets. If the Crown seeks to rely upon so-called admissions, 

the evidence would need to be much more compelling than that disclosed in the 

record of interview in the present case. 

The reference Crown counsel made to Archbold, which he sought strongly to 

rely upon, was a reference to an analysis of R v Lewis 87 Cr App R 270. The relevant 

text states (at 26.61): 150 

"A person is in possession of something when he has 

knowledge of its presence and some control over it; but he 

would not have possession unless he either knew, or the 

circumstances were such that he had the opportunity, whether 

he availed himself of it or not, to learn or to discover in a 

general way what the items were." 

Crown counsel stressed the words emphasised and submitted that, as the accused was 

the sole occupant of the house for the three months immediately preceding the police 

search then he had the opportunity, whether he availed himself of it or not, to 

discover the ammunition. Thus, in terms of the passage quoted from Archbold, he 160 

must be held to have possession of them. 

The submission downplays the significance of the immediately preceding words 

which require the court to have regard to all the relevant circumstances. As May L.J. 

said in delivering the judgment of the Court of Appeal in the Lewis case (at 275): 

"But as has so often been said in different contexts, 

particularly in criminal jurisprudence, the question of what 

constitutes "possession" is an elusive concept at common law. 
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It depends so much on the circumstances of the particular 

case, as well as the wording and intent, for instance, of the 

particular statute creating the offence under consideration." 170 

An attempt to define the relevant circumstances for determining whether an accused 

should be held to have possession of a substance, rather than mere control, was made 

by Lord Wilberforce in Warner v Metropolitan Police Commission [1969] 2 AC 256, 

but His Lordship expressly stated that the list was not exhaustive. 

Both Lewis and Warner were narcotic cases. Even an elementary study of drug 

cases reported in the law reports shows that they are notorious for giving rise to a 

plethora of factual circumstances which may make it appropriate and just for the 

court to impute to an accused an intention to possess or knowledge amounting to 

possession. 

The proven facts in the present case fall well short of reaching that threshold. To 180 

establish guilt, it is not sufficient for the Crown simply to prove that the items in 

question were found on premises controlled by the accused. An accused cannot be 

said to have possession of something if he does not know that it is there at all. 

It is abundantly clear to me, on the evidence, that the bullets in question in the 

present case had been on the premises long before the accused ever appeared on the 

scene and I accept his evidence that he had no knowledge whatsoever of their 

existence. 

For these reasons, the accused is acquitted and discharged. 
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R v Lauteau 

Supreme Court, Nuku'alofa 

Ford J 

Cr 53-54/2002 

27 November 2002; 24 February 2003 

Criminal law – supply of drugs – interpretation of "supply" 

The first accused, Toio Lauteau, was charged with one count of growing two Indian 

hemp plants (also known as marijuana) in or about May 2001 and one count of 

supplying 52 Indian hemp leaves to the second accused on or about 14 October 2001. 

The second accused, 'Ofa Tahavalu, is charged with one count of supplying the same 10 

52 Indian hemp leaves to Ma'ake Kali also on or about 14 October 2001. At all 

relevant times, Ma'ake Kali was a prisoner at Sinai prison, 'Eua. Neither accused gave 

or called evidence. 

Held: 

1. The failure to provide, in advance, a fair summary of the evidence to be 

given by Sergeant Leone and Chief Inspector Hia did not mean that their 

evidence was inadmissible.  

2. To establish a charge of supplying Indian hemp, the Crown had to prove 

that the accused supplied the substance to some other person. To supply 

somebody with something in this context meant to hand over or transfer 20 

physical control so that the other person could use it in whatever way he or 

she saw fit. The transfer can be by way of a gift, or a selling, or any way at 

all. 

3. One of the elements that had to be proved in a supplying charge was that 

the transfer to the recipient must be for the purposes of the recipient. This 

element of the offence was missing in relation to the charge against Toio 

of supplying the leaves to 'Ofa. All 'Ofa did was hand them straight on to 

Kali as he had been instructed to do. There was no suggestion that the 

Indian hemp leaves were transferred to 'Ofa to meet his own wants or 

requirements. The Crown failed to establish this element of the charge. 30 

The accused Toio was acquitted on the supplying charge but was found 

guilty on Count 1 (the growing charge). The second accused 'Ofa, was 

found guilty on the single charge he faced of supplying the Indian hemp 

leaves to Kali. 
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Case considered: 

 R v Maginnis [1987] AC 303 

Statutes considered: 

 Bail Act 1990 

 Drugs and Poisons Act (Cap 79) 40 

 Laws Consolidation Act 1967 

 Magistrates' Courts Act (Cap 11) 

Counsel for the Crown : Mr Sisifa 

Counsel for respondent : Mr Tu'utafaiva 

Judgment 
When this case was heard during the last circuit at 'Eua, counsel for the accused 

challenged the adequacy of the documentary evidence made available by the Crown 

prior to trial. He alleged that the Crown had failed to comply with its obligations 

under section 42 of the Magistrates' Courts Act (Cap 11) to provide proper statements 

from the prosecution witnesses. The matter was raised as a preliminary issue and, for 50 

that reason, I consider it appropriate to deal with the point now before turning to 

consider the other substantive issues. 

Section 42 prescribes the procedure to be followed when an accused person 

consents in the Magistrates' Court to be committed to the Supreme Court for trial 

without the calling of witnesses. Where the prosecutor seeks to apply for committal 

without calling witnesses he is required to lodge with the magistrate, inter alia, one 

copy of "a fair summary of the statements of the prosecution witnesses"- (s 42(2)(b)). 

If the accused consents, the magistrate is then required to serve him with a summary 

of the witnesses' statements. 

The immediate difficulty that arose from these submissions was that section 42 60 

of the Magistrates' Courts Act had been repealed by amendment No 28 of 1990. 

Counsel were, therefore, invited by the court to investigate why the section had been 

repealed and why the Magistrates' Court continue, apparently, to still operate under 

the repealed provision. 

Neither counsel was able, in their submissions, to shed light on the reasons for 

the repeal of section 42. Crown counsel submitted that, "arrangements have been 

made between the police and Crown Law to clarify the procedure to be followed 

since section 42 has been repealed in 1990." Counsel requested that the decision 

regarding section 42 should be deferred until the procedure to be followed is clarified. 

In response, Mr Tu'utafaiva, helpfully conceded that, as the Crown and the 70 

accused had consented to the section 42 procedure being applied in this case and as 

the magistrate had acted on such consents, then the matter should proceed as if 

section 42 had never been repealed. 

It seems clear that it was never Parliament's intention to repeal section 42. The 

1990 amendment followed on immediately from the 1990 Bail Act (No 27 of 1990) 

and upon the passing of the Bail Act it was necessary to make some consequential 

amendments to sections in the Magistrates' Courts Act dealing with bail. That is clear 
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from sections 2 and 4 of the 1990 amendment Act (No 28) which specifically refer to 

the Bail Act 1990. 

It appears, however, that in making the consequential amendments to the 80 

Magistrates' Courts Act, the draughtsman of the 1990 amending act wrongly relied 

upon the Magistrates' Courts Act as it appeared under the old Laws Consolidation Act 

1967, overlooking the fact that when the laws of the Kingdom had been consolidated 

again two years previously, in the 1988 Consolidation Act, the sections in the 

Magistrates' Courts Act had been renumbered. 

The reference to section number 42 in amendment No 28 of 1990 is clearly 

intended to be a reference to section number 46 of the Magistrates' Court Act, as 

numbered under the 1988 Consolidation Act. It was a bad error and it is surprising 

that the matter has not been rectified before now. 

I am satisfied, in other words, that section 42 should never had been repealed 90 

and I, therefore, propose to act on Mr Tu'utafaiva sensible suggestion and treat it as 

extant for the purposes of the present case. 

The documentary inadequacies complained about by Mr Tu'utafaiva relate to the 

evidence given by two of the Crown witnesses, Sergeant Leone and Chief Inspector 

Hia. Counsel noted that the statements supplied in respect of Sergeant Leone simply 

said: 

"This is the Police Officer who carried out the work in 

investigating the discovery of the Indian hemp at the Sinai 

prison farm on the morning of 15/10/01." 

Sergeant Leone turned out to be the principal police investigating officer and he gave 100 

extensive evidence on all aspects of the prosecution case. Mr Tu'utafaiva's objection 

to his "statements" is well founded. There is simply no way in which the brief 

sentence quoted above could be described as a fair summary of the sergeant's 

statements given in evidence. 

The other objection raised by counsel related to Chief Inspector Hia. The 

inspector is the officer in charge of the Criminal Investigation Division and the Drug 

Section. No brief of evidence had been provided to the accused in respect of Inspector 

Hia's evidence. Mr Tu'utafaiva told the court from the Bar that he did not find out that 

Inspector Hia was going to give evidence until shortly before he travelled to 'Eua for 

the trial. 110 

Crown counsel told the court that the decision to call Inspector Hia was made 

only in the course of final preparation for trial and notice was immediately given to 

counsel for the accused. He quite properly conceded that a written statement should 

have been taken at that point and handed to counsel for the accused, but it was not. 

The Chief Inspector's evidence was not as crucial to the Crown's case as Sergeant 

Leone's but it was important in that it completed the link in the evidence relating to 

the handling of the exhibits. 

The failure to provide, in advance, a fair summary of the evidence to be given 

by Sergeant Leone and Chief Inspector Hia does not mean that their evidence is 

inadmissible. Halsbury 4th edition, Vol 11(2) para 1004, commenting upon a not 120 

dissimilar requirement under the English committal proceedings, states: 
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"The prosecution may call witnesses whose evidence was not 

before the committing justices, but notice of intention to call 

such witnesses should be given to the defendant, and copies 

of their proofs should be supplied to the defendant and to the 

court. The failure to give such notice and copies of proofs 

does not render the additional evidence inadmissible." 

A note to the paragraph in Halsbury states, "the failure to give notice and copies is a 

matter of observation, and might be a ground for postponing the trial." 

I suspect that counsel for the two accused in the present case may well have 130 

sought a postponement of the trial had it not been for the fact that this Court has only 

the one session a year in 'Eua. 

I turn now to consider the facts of the case. 

The first accused, Toio Lauteau, is charged with one count of growing two 

Indian hemp plants (also known as marijuana) in or about May 2001 and one count of 

supplying 52 Indian hemp leaves to the second accused on or about 14 October 2001. 

The second accused, 'Ofa Tahavalu, is charged with one count of supplying the same 

52 Indian hemp leaves to Ma'ake Kali also on or about 14 October 2001. 

At all relevant times, Ma'ake Kali was a prisoner at Sinai prison, 'Eua. The case 

for the Crown is that on Saturday 30 October, Kali met the two accused at the 140 

Nafanua wharf. It is not clear why, as a prisoner, he was at the wharf but apparently 

he had to pick up some timber. Kali knew the first accused, Toio, who is one of his 

relatives, but he did not know 'Ofa. He told the court that he had never met 'Ofa 

before and so, for some inexplicable reason, he made up a name for him -- he called 

him "Pita". 

Kali said in evidence that he asked them (the two accused) if they had any 

marijuana and they told him to come back on Sunday -- the next day. Around mid-

afternoon on the following day Kali left the prison to go to the Ta'anga bakery. He 

said that he met the two accused at the bakery and "Pita" gave him a supply of 

marijuana leaves. The witness told the court that he put the leaves in his pocket and 150 

took them back to Sinai prison. He then placed the leaves in an empty baked beans 

can and hid the can in the ceiling of his prison cell. 

That evening the prison officials became suspicious and they obtained a search 

warrant to inspect Kali's cell. Early the following morning they found the tin can 

containing the marijuana leaves. Later that same day Sergeant Leone took Kali to 

Nafanua wharf in time for the arrival of the ferry from Tongatapu. Kali was able to 

identify the two accused who were assisting in the offloading of the ferry. The 

sergeant told the court how he approached each accused; they immediately admitted 

their involvement and were duly arrested and taken back to the Police Station. 

Each accused, after proper caution, made a written statement to Sergeant Leone. 160 

In his "Record of Interview", Toio admitted growing the Indian hemp plants on a tax 

allotment behind Hango College. He said that initially there were 8 plants and only 

two of them grew. On Sunday 14 October 2001 he picked leaves from the two 

surviving plants for his relative, the prisoner Kali. When they then met up with Kali 

at the bakery later in the day, Toio gave the Indian hemp leaves to 'Ofa to give to 

Kali. 

In his Record of Interview, 'Ofa said that he began smoking marijuana in 1995. 

He admitted that on 14 October 2001 Toio had given him the marijuana leaves "to 
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give to the boy standing in the bakery shop" and he duly did so. He said that the 

leaves were packed in aluminium foil. Both accused went on to make "so-called 170 

confessions" and they each admitted the charges when they were read out to them. 

Neither accused gave or called evidence. They did not have to, of course. As 

with any criminal trial, the onus remains on the Crown throughout to prove all the 

elements of each charge. The charges were laid under sections 86 (a) and (b) of the 

Drugs and Poisons Act (Cap 79). The terms "growing" and "supplying" are not 

defined in the Act but growing means taking any step intended by the accused to 

assist in the cultivation of the plants. He must, of course, have known that the plants 

were Indian hemp. 

To establish a charge of supplying Indian hemp, the Crown must prove that the 

accused supplied the substance to some other person. To supply somebody with 180 

something in this context means to hand over or transfer physical control so that the 

other person can use it in whatever way he or she sees fit. The transfer can be by way 

of a gift, or a selling, or any way at all. 

Mr Tu'utafaiva, in typically succinct submissions, argued that the Crown had 

failed to prove its case because no Indian hemp was exhibited during the trial and, 

alternatively, none of the Crown witnesses were asked to identify the Indian hemp 

leaves so that the court could be satisfied that the leaves sent to Tongatapu for 

analysis by Dr Viliami Pakalani were the same leaves referred to by the witnesses. 

Counsel also noted that Dr Pakalani had not been able to connect the Indian hemp 

leaves he examined with the broken stem which had also been sent to him for 190 

analysis. 

The Indian hemp leaves were not produced as exhibits but that is not unusual. 

After being picked they, like any plant material, would have had only a very limited 

shelf life. The production of physical substances or objects is not required in order to 

render parole evidence as to their nature admissible. The nonproduction of a 

substance or object may, in certain circumstances, go to the weight but not to the 

admissibility of parole evidence. 

In the present case, apart from the parole evidence, the Crown relied upon 

photographs of the marijuana leaves. The photographs were taken by a local 

planter/photographer on the day after the leaves were discovered and they were of 200 

excellent quality. For some reason, however, they were not produced until the very 

end of the case. The photographer was, in fact, the final witness for the Crown. 

Effectively, that meant that the photographs could not be put to any of the witnesses 

and they were, therefore, of limited evidential value. Not surprisingly, the 

photographer was not cross-examined. 

Nevertheless, after considering carefully all of Mr Tu'utafaiva's submissions in 

relation to what he referred to as "the continuity of events", I am satisfied, to the 

required standard of proof, that the Crown has established that the leaves referred to 

in the indictments were Indian hemp. I am also satisfied, subject to what I will say in 

a moment, that the Crown has established all the elements of the growing and 210 

supplying charges. In this regard, I found Sergeant Leone to be a thorough and 

credible witness. 

I have a lingering concern over one aspect of the charge of supplying against the 

first accused. Toio is charged with supplying the Indian hemp leaves to the other 

accused, 'Ofa. 'Ofa, in turn, is charged with supplying the same leaves to the prisoner 

Kali. The evidence is that Toio gathered the Indian hemp leaves from the two plants 
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he was growing to give to his relative, Kali. He and 'Ofa then met Kali at the bakery 

on the Sunday afternoon as had been arranged the previous day. For some reason 

which could not be explored before me, instead of giving the leaves directly to Kali in 

the bakery, Toio gave them to 'Ofa to give to Kali. 220 

One of the elements that has to be proved in a supplying charge is that the 

transfer to the recipient must be for the purposes of the recipient. In R v Maginnis 

[1987] AC 303, Lord Keith delivering the majority judgment in the House of Lords 

said: 

"The word "supply", in its ordinary natural meaning, conveys 

the idea of furnishing or providing to another something 

which is wanted or required in order to meet the wants or 

requirements of that other. It connotes more than the mere 

transfer of physical control of some chattel or object from one 

person to another . . . . The additional concept is that of 230 

enabling the recipient to apply the thing handed over to 

purposes for which he desires or has a duty to apply it." 

It seems to me that this element of the offence is missing in relation to the charge 

against Toio of supplying the leaves to 'Ofa. All 'Ofa did was hand them straight on to 

Kali as he had been instructed to do. There is no suggestion that the Indian hemp 

leaves were transferred to 'Ofa to meet his own wants or requirements. The Crown 

has, therefore, failed to establish this element of the charge. 

For that reason, I acquit the accused Toio on the supplying charge but I find him 

guilty on Count 1 which is the growing charge. I also find the second accused 'Ofa 

guilty on the single charge he faces of supplying the Indian hemp leaves to Kali. 240 

Finally, I refer briefly back to the preliminary legal point taken by Mr 

Tu'utafaiva in relation to the failure of the Crown to supply a fair summary of the 

statements of Sergeant Leone and Chief Inspector Hia. Counsel submitted, and the 

court accepts, that had he been provided, prior to trial, with a proper fair summary of 

the evidence of these witnesses then his advice to his clients may well have been 

different and he would certainly have had to give very careful consideration to any 

advantages that may have been available through an early guilty plea. These are 

proper matters for counsel to again raise with the court in relation to sentencing. 
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R v Bowe 

Supreme Court, Nuku'alofa 

Ford J 

Cr 287A/2001 

14-18, 21-25 October 2002; 7 March 2003 

Criminal law – growing and possessing hemp – definition of "growing" and 

"possessing" 

The accused was charged with one count of growing and one count of possessing 

Indian hemp (also known as marijuana). Initially, her husband, Alan, faced identical 

charges but at the conclusion of the Crown case a no case submission was upheld and 10 

Alan Bowe was acquitted. 

Held: 

1. There was no definition in the Act of "growing" or "possessing". To 

establish a charge of growing Indian hemp, the Crown must prove that the 

accused grew the plants; that the plants were Indian hemp and that at the 

time the accused took the steps she did to assist the plants to grow she 

knew that they were Indian hemp. "Growing" meant taking any steps 

intended by the accused to assist in the cultivation or development of the 

plants. It was not necessary for the plants to be grown to maturity. To 

establish a charge of possessing Indian hemp, the Crown must prove that 20 

the accused had actual or potential control of the plants and that at all 

material times she knew that the plants were Indian hemp. 

2. The accused was not a convincing witness and her explanation was 

rejected. 

3. The Crown succeeded in establishing all the necessary elements of each 

count to the required standard of proof and the accused was convicted 

accordingly. 

Cases considered: 

 Karuma v The Queen [1955] AC 197 

 R v Honan (1991) 7 CRNZ 473 30 

 R v Sanders (1994) 3 NZLR 450 (CA) 

 Reg v Sang [1980] AC 402 
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Statutes considered: 

 Constitution (Cap 2) 

 Drugs and Poisons Act (Cap 79) 

 Evidence Act (Cap 15) 

 Laws Consolidation Act 1967 

 Magistrates' Court Act (Cap 11) 

Counsel for the Crown : Mr Kefu 40 

Counsel for the accused : Mr Niu 

Judgment 
The accused is charged with one count of growing and one count of possessing 

Indian hemp (also known as marijuana). Initially, her husband, Alan, faced identical 

charges but at the conclusion of the Crown case I upheld a no case submission by Mr 

Niu and Alan Bowe was acquitted. 

The Bowes are a New Zealand couple. They have lived in the Vava'u group of 

islands since 1992. Originally they operated the Bounty Bar and Cafe in Neiafu but in 

1996 they began building a tourist resort on the island of Mounu which is 

approximately 40 minutes by boat from Neiafu. The six-acre island is leased from the 50 

Crown by a registered company, Whale Watch Vava'u Ltd. The lease runs from 22 

August 1996 to 21 August 2046. The Bowes are 50% shareholders in Whale Watch 

Vava'u limited. The remaining 50% is owned by a local law practitioner and his wife. 

The resort operates under the trade name "Mounu Island Resort". The rental under the 

lease is $1000 per annum. 

In August 2001 the Tonga Visitors Bureau organised the carrying out of the 

annual inspection of all tourist resorts in Vava'u. The inspection team was made up of 

representatives from the Fire Service, Immigration, Labour & Commerce, Police and 

Licensing. The team was organised and led by Falati Papani, the officer in charge of 

the Tonga Visitors Bureau in Vava'u. 60 

After inspecting the tourist establishments on the main island, the team 

commenced carrying out its inspection of the various Island resorts in the region. This 

exercise began on Monday 27 August. Mr Papani had arranged for the use of a vessel 

and a skipper supplied by the Moorings Company. 

It so happened that, at the same time, the Police Drug Squad under the 

command of Sergeant Tu'ihalangingie from Tongatapu was carrying out drug 

surveillance operations in Vava'u. Sergeant Tu'ihalangingie, along with another 

officer from the Drug Squad in Nuku'alofa, Constable Tu'ifua, had arrived in Neiafu 

on 22 August. They were assisted in their work by Corporal Tapueluelu from Neiafu. 

On the morning of Monday 27 August 2001, Sgt Tu'ihalangingie contacted Mr 70 

Papani at the Visitors Bureau to see if he had any objection to Cpl Tapueluelu and 

Constable Tu'ifua going along with the inspection team to search for drugs on the 

island resorts. Mr Papani had no problems with the proposal. He explained to the 

court that he thought that it was most important for the Drug Squad representatives to 

be included in the group because he could see how the tourist business might be used 

as a "linkage for drugs". At the same time, he did not want people on the island 

resorts to know that the two men would be searching for drugs and so he proposed to 
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simply include them in a general introduction he made at the resorts, thus, giving the 

impression that they were part of the normal inspection team. 

The boat left Halaevalu Wharf in Neiafu at approximately 10am on the Monday 80 

morning and made straight for Foeata Island where the team carried out its first 

inspection which was of the Blue Lagoon Tourist Resort. The two Drug Squad 

officers searched the island for drugs but nothing was found. 

From Foeata Island the boat sailed to Mounu. Estimates varied but it seems that 

the team arrived at Mounu Island sometime around 1 pm. They were met on the 

beach by Alan and Lyn Bowe and following a general introduction, the team made its 

way from the beach up to the main building on the island containing the restaurant 

and the Bowe's living quarters. The officials then began carrying out their inspection 

work. 

While the introductions were being made, Cpl Tapueluelu had started to walk 90 

around the beach to the eastern side of the island. After he had walked some 50 m he 

decided to head in towards the centre of the island. He soon came across one of the 

many walking tracks and he followed it until it came to an end. After walking a 

further 3 or 4m through the bush he came across a clearing estimated by one of the 

witnesses to be about 5 m in length and 3 m in width. The Cpl then noticed what he 

recognised as three growing Indian hemp plants about 2 feet in height and spaced 

approximately 1 foot apart and a short distance away he saw two smaller Indian hemp 

plants some 15 cm in height; one growing in a white plastic ice cream container and 

the other in a black plastic bag. 

At that point, the Cpl returned to the restaurant and called Constable Tu'ifua 100 

outside. He explained to the constable what he had discovered and he took him back 

to the clearing and told him to guard the site while he took the boat back to Neiafu to 

obtain a search warrant. Cpl Tapueluelu also told the leader of the inspection team, 

Falati Papani, what had been found. So as not to arouse suspicions, they decided to 

use the ruse that the boat had to return to Neiafu to obtain more fuel. Before he left 

the island, the Cpl instructed Constable Moala to go and assist Constable Tu'ifua in 

guarding the plants. 

Back in Neiafu, Cpl Tapueluelu met up with Sgt Tu'ihalangingie and they 

proceeded to make application for a search warrant. The application and supporting 

affidavits were duly completed and a search warrant was obtained from the local 110 

magistrate. The lawfulness of the warrant was strongly challenged by counsel for the 

accused and I will need to come back to the legal issues involved in that part of the 

case. 

Time estimates given by various witnesses differed quite significantly but it 

would seem that the boat arrived back at Mounu Island sometime between 4 and 5 pm 

that same afternoon. On this occasion, Sgt Tu'ihalangingie, who had the search 

warrant, accompanied Cpl Tapueluelu. When the sergeant alighted from the boat he 

stood on the beach and introduced himself to Alan Bowe and proceeded to read out 

the contents of the search warrant. The sergeant said in evidence that Alan Bowe, 

"was surprised -- he seemed not to believe it". He continued explaining to Alan that 120 

they were going to carry out a search of the whole of the island including the land and 

the buildings. At that point, Lyn Bowe appeared on the scene and Alan introduced her 

and then explained what the sergeant had just told him about the search warrant. The 

group then proceeded to move to the main building to start the search. Alan and the 

other constables walked with the sergeant but Mrs Bowe disappeared. The sergeant 
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also noticed that Cpl Tapueluelu had left the group. Cpl Tapueluelu told the court that 

shortly after the search warrant had been read out by the sergeant on the beach, he 

had noticed Lynette walking very quickly in a direction away from the main building. 

He said that she seemed to be in a hurry and so he decided to follow her.  

Back in the clearing, Constable Tu'ifua, who had had some 12 years experience 130 

in the police force, remained guarding the scene. Initially, he had been on his own but 

Constable Moala had later joined him. Constable Tu'ifua said that they heard the boat 

return to the island at about quarter past four and he and Moala took up positions 

concealed in the bush around the clearing but still with good views of the clearing 

itself. The constable went on to tell the court that a few minutes later he noticed Lyn 

hurrying towards the plants. She came through the bush into the clearing and stood 

beside the plants and was looking around. The constable said that when he saw Lyn, 

"sort of touching the plants" he thought that she was pulling them up and so he called 

out, "hold it!" and he heard Moala also call out something at the same time. Constable 

Tu'ifua said that Lyn was so surprised she nearly fell down. She then exclaimed, 140 

"sorry, sorry" and said to both himself and Moala, "how much money?" The witness 

understood by that remark that she would pay them to destroy the plants. The 

constable said that he did not respond to her question but he told Lyn to take her 

hands off the plants. 

At about this point in time, Cpl Tapueluelu and Falati Papani arrived at the 

clearing and the Cpl began taking photographs. Constable Tu'ifua asked Lyn to touch 

the plants again so that the Cpl could photograph her in that position. She refused. As 

it transpired, the camera did not contain any film and so there were no photographs 

taken at the scene. 

It seems from the evidence that Fire officer Mafi and Sgt Tu'ihalangingie also 150 

arrived at the clearing at about this time and Lyn was formally cautioned. 

Immediately after the caution, Lyn told the officers that she had come to the clearing 

to urinate and she asked the men to look away. Constable Tu'ifua, in evidence said, 

"she squatted and I turned my back but I heard her force herself to urinate." 

The exact timing of Mrs Bowe's arrest was not clear from the evidence but she 

was allowed to return to the main building where she proceeded to prepare the 

evening meal for the guests. The police continued their search but found nothing 

further that night. At approximately 7 pm the police asked Alan for a shovel so that 

they could dig up the plants. Constable Tu'ifua noticed that the width of the square 

edged spade was exactly the same size as the width of the holes in which the tall 160 

plants had been planted. 

Mrs Bowe was taken back to Neiafu that same Monday evening and kept in 

custody. The following morning the police returned to the island and took possession 

of a bag of potting mix and a bag of peat moss which were both produced as exhibits. 

The accused was detained in custody until Friday 31 August. She was interviewed by 

Sgt Tu'ihalangingie on Thursday 30 August. The record of interview and other police 

documents were produced in evidence. 

Although Mr Niu did not require a formal hearing on the voir dire, he submitted 

that the record of interview obtained by the police was not given voluntarily. Counsel 

said that Mrs Bowe had heard the magistrate order her to be detained for eight days to 170 

enable the police to obtain a statement from her and she thought that she had no 

choice in the matter. Counsel also made a number of other submissions in relation to 

the failure of the police to release the accused on bail. I listened carefully to all the 
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evidence touching upon this aspect of the case. In the end, the question I have to 

determine is whether there was any infringement of section 21 of the Evidence Act 

(Cap 15). I am satisfied that there was no such infringement of section 21 and it is not 

a case for the application of the proviso to section 22. The documentation is, 

therefore, admissible. 

Mr Niu put the prosecution to strict proof of all the steps taken by the police in 

having the plants analysed. Counsel was able to demonstrate some inconsistencies in 180 

the evidence relating to the process involved in having the plants taken from Neiafu 

to Tongatapu for analysis but the inconsistencies were inconsequential, in my view, 

and I have no doubt that the Crown has established that the three tall plants were 

indeed Indian hemp within the meaning of section 36 of the Drugs and Poisons Act. 

The two smaller plants, for some reason, do not appear to have been analysed. 

Perhaps fortunately for the Crown, photographs were taken at the time of all the 

exhibits. I say fortunately, because within days of their return to Neiafu from 

Tongatapu, the plants disappeared. The keeper of the exhibits, Sgt Teisina, told the 

court that on 12 September 2001 she had gone to the exhibits room at the police 

station and found that there was nothing in the containers apart from the stumps of the 190 

stems. She noticed that bits of leaf had been scattered on the floor. The witness 

concluded that they had been eaten by rats and she described what appeared to be rat 

holes in the plastic bags containing the potting mix and the peat moss. I accept the 

witness's explanation for the disappearance of the exhibits. 

The foregoing is, of necessity, a condensed version of the Crown case but it is 

evidence that I accept. The complete Crown case was extensive and occupied some 8 

sitting days. A number of other witnesses were called who corroborated different 

aspects of the evidence reviewed above. Constable Moala, who was standing watch in 

the clearing with Constable Tu'ifua, confirmed that when Lyn first approached the 

clearing, she was in a hurry. He said that she was looking around and she went 200 

straight to the plants. The constable said that he saw her bend down and she was 

"caressing" one of the plants and was about to pull it up when Tu'ifua yelled out to 

her. Moala said that, at the same time, he called out "hold on" to Lyn and walked 

towards her. He could see that she was surprised and the first thing she said to him 

was, "how much money I pay you? Say anything you want." He said that she made 

this remark two or three times and he responded, "it's okay Lyn, it's been a bad day 

for you." 

Another witness for the Crown, Soane Tualau, an experienced and qualified 

research technical officer with the Ministry of Agriculture and Fisheries in Vava'u, 

gave evidence about his analysis of the plants. He told the court that when he lifted 210 

the three larger plants out of their containers, he found potting mix still attached to 

their roots. The mix was identical to that produced in the potting mix plastic bag. He 

estimated the plants to be three or four months old. He said that in his experience, the 

presence of the potting mix showed that the plants had been grown as seedlings and 

then transplanted into the ground with the addition of potting mix. I accept that 

evidence and I did not understand it to be seriously challenged by the accused. 

Mrs Bowe elected to give evidence and a number of witnesses were called on 

her behalf. Not far from the clearing where the plants were found, but further back 

towards the main restaurant building, is what was referred to as a "shade house". Sgt 

Tu'ihalangingie estimated that it was some 15 m back along the track from the 220 

clearing. Originally, the shade house had been a traditional Tongan fale but the fale 
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had apparently been damaged in a cyclone and so it had been converted into a shade 

house for propagating plants. Mrs Bowe told the court that over the years she would 

have planted hundreds of hibiscus and other plants on the island. Because the soil is 

sandy, she starts growing the plants in the shade house and uses potting mix for this 

purpose. 

Mrs Bowe said that sometime prior to the visit by the police, her husband had 

installed an overhead sprinkler system in the shade house and the practice was that 

someone, normally herself, would turn on the sprinkler for about five minutes each 

day at around 5pm. The accused told the court that on the day in question she had 230 

gone to the shade house to turn on the sprinkler system and while she was there she 

found that she needed to go to the toilet. She said that she couldn't urinate at the shade 

house itself because of the number of men around the island and so she had walked 

down the track through the scrub into the clearing and then one of the policeman told 

her to stop and asked her what she was doing. In response she had said to the 

policemen, "come on guys, I need to go to the toilet, please turn around." She also 

described how the police wanted her to touch the plants so that they could photograph 

her but she had refused. She recognised the plants to be marijuana from posters she 

had seen. 

Mrs Bowe was asked in cross-examination why she had not gone to the toilet in 240 

the main building on her way from the beach to the shade house and she replied that 

the toilet in the main building was flooded. She also said that she had often urinated 

in the area around the shade house. In her statement to the police she had said that she 

had urinated in the clearing "lots of times in the past" but the last occasion would 

have been some six months before the day of the incident. 

The accused denied having any knowledge whatsoever of the existence of the 

Indian hemp plants. She also denied the bribery allegations and said that the police 

officers were lying. In cross-examination, counsel referred the accused to her 

statements to the police and put to her that she had not said anything in those 

statements about having to turn on the sprinkler system or about the toilet in the main 250 

building being flooded. She was reminded that in the record of interview the police 

had asked her why she had not urinated in the main building on her way through from 

the beach and she had answered, "don't know". She had then been asked when it was 

that she felt she had to urinate: "(a) in the house; (b) while you were walking to the 

spot; (c) when you got to the spot or (d) after you had been stopped by the police 

officers?" Her answer was, "none of the above, but when the police jumped up and 

frightened me." 

It was submitted by the Crown that these inconsistent answers were significant 

in ascertaining where the truth of the matter lay. There was some evidence that the 

toilet in the main building did overflow on occasions but this evidence fell short of 260 

establishing that such a problem had occurred at the time Mrs Bowe went to the 

clearing. 

As with any criminal case, the onus lies upon the Crown throughout to prove the 

various elements of each charge beyond reasonable doubt. The accused is charged 

with both growing and possessing Indian hemp. There is no definition in the Act of 

"growing" or "possessing". To establish a charge of growing Indian hemp, the Crown 

must prove that the accused grew the plants; that the plants were Indian hemp and 

that at the time the accused took the steps she did to assist the plants to grow she 

knew that they were Indian hemp. "Growing" in this context means taking any steps 
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intended by the accused to assist in the cultivation or development of the plants. It is 270 

not necessary for the plants to be grown to maturity. 

To establish a charge of possessing Indian hemp, the Crown must prove that the 

accused had actual or potential control of the plants and that at all material times she 

knew that the plants were Indian hemp. 

Mr Niu filed extensive written submissions, comprising of some 140 

paragraphs, in which he dealt in minute detail with the facts, attacking the credibility 

of the Crown witnesses and highlighting various inconsistencies in the Crown case. 

He was particularly critical of the failure of constables Tu'ifua and Moala to record 

the bribery allegations in their diaries and he attacked other aspects of the police 

written documentation. Quite properly, with some exceptions, counsel had put all the 280 

points highlighted in his submissions to the police witnesses in cross-examination and 

the court, therefore, had the opportunity to observe the response and demeanour of 

those officers under oath. 

At the same time, of course, the court also had the opportunity of observing 

closely the accused as she gave her evidence and answered questions in a searching 

cross-examination. I am bound to say, as I have already indicated in my factual 

summary, that I did not find the accused a convincing witness and I reject her 

explanation for going to the clearing as unconvincing and unworthy of belief. 

That, however, is not the end of the matter. Having reached such a conclusion it 

is still necessary for me to go back to the rest of the evidence presented in the case 290 

and ask myself whether, on the basis of that evidence, the Crown has proved guilt 

beyond reasonable doubt. 

Whilst there is substance in a number of the points made by Mr Niu in relation 

to the police documentation, the overriding factor is that the officers concerned did 

give evidence on oath and in all the areas where it really counted, their evidence 

remained unshaken. I am satisfied, therefore, that the Crown has established the 

essential elements of each charge. I am also satisfied that the bribery allegation has 

been proven but, of course, the accused faces no charge in relation to that part of the 

evidence. Those are my conclusions on the facts. 

Although he did not cite or rely upon any case law, Mr Niu went on to make 300 

extensive submissions as to the legality of the police conduct in carrying out the 

initial search on the island. The submissions were based upon an in-depth analysis of 

the relevant provisions of the Constitution and the legislation. The essence of 

counsel's submissions was that the initial search by the two police officers, 

Tapueluelu and Tu'ifua, was carried out contrary to clause 16 of the Constitution. It 

was also submitted that the warrant issued subsequently could not "ratify or validate 

the unlawful acts already committed". The conclusion counsel invited the court to 

draw was that, as the plants were seized as result of an illegal search, they could not 

be lawful evidence in the case. 

The relevant provisions of clause 16 of the Constitution (Cap 2) read as follows: 310 

"It shall not be lawful for anyone to enter forcibly the houses 

or premises of another or to search for anything or to take 

anything the property of another except according to law . . ." 

The police have no general power of search and so the expression "according to law" 

in this context means that the right to search can only be exercised according to some 
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lawful authority. Mr Niu submitted that there simply was no legal basis for the initial 

search and the warrant issued subsequently could not in any way, therefore, validate 

that unlawful search. 

Crown counsel submitted that as the two police officers did not carry out any 

forcible entry to the Bowes' property then there was no breach of clause 16. He 320 

further submitted that, as drugs were found on the island, "it is in the interests of 

justice to hold that Tapueluelu and Tu'ifua's initial inspection of Mounu island was 

not unlawful," and finally he submitted that the search warrant obtained subsequently 

validated the initial search. 

I do not consider that these submissions are sound. The use of the disjunctive 

conjunction "or" in the first sentence to clause 16 of the Constitution makes it clear 

that force does not have to be an element in the search before it can be held to be 

illegal. No authority was cited for the proposition that a warrant issued subsequently 

can validate an earlier illegal search and I am not prepared to so hold. I accept the 

submission made by Mr Niu that the initial search of the island by Cpl Tapueluelu 330 

and Constable Tu'ifua looking for drugs was in breach of clause 16 of the 

Constitution and, therefore, unlawful. 

Once the plants were located, the police set about obtaining a search warrant 

from the local magistrate. The warrant issued was in the form prescribed pursuant to 

section 51 of the Magistrates' Court Act. Section 51 authorises a magistrate to issue a 

search warrant if, "there is reasonable grounds for believing that any property upon or 

in respect of which any offence has been committed is in any house or premises . . ." 

(emphasis added) 

Mr Niu examined the history of section 51 and submitted that the words 

emphasised were invalid because the words in the original Act read, "which he has 340 

lost" and that wording has never been changed by Parliament. Counsel explained that, 

according to his research, the change to the wording of the section had been made by 

the Commissioner under the Laws Consolidation Act (either in 1947 on 1967) 

without parliamentary approval. 

The difficulty with this submission is that section 8 of the Laws Consolidation 

Act prevents the existing wording of a statute appearing in the 1988 Revised Edition 

from being challenged in court. In any event, the police have special powers under 

section 37 of the Drugs and Poisons Act (Cap 79) to obtain a search warrant in cases 

involving Indian hemp. Section 37 reads: 

"37. It shall be lawful for any police officer upon a warrant to 350 

enter any place in which there is reasonable cause for 

suspicion that Indian hemp or cocoa leaf is kept or may be 

found and to seize any Indian hemp or cocoa leaf found there 

together with baskets, jars or packages holding the same and 

take into custody the persons suspected of owning the same." 

Mr Niu attacked section 37 and described it as unenforceable because it does not 

provide how the warrant is to be issued. He points out that sections 30 (1) and 42 (2) 

of the same Act authorise the issuance of search warrants for other purposes apart 

from Indian hemp and they expressly provide that the warrants are to be issued by a 

magistrate. Because section 37 is silent on the point, Mr Niu asks rhetorically, who 360 
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did Parliament intend to give the issuing power to: "a judge? A magistrate? A 

minister? A police magistrate? Who?" 

In R v Honan (1991) 7 CRNZ 473, where the New Zealand Court of Appeal was 

dealing with not dissimilar shortcoming in a statute, Cooke J. referred to the need for 

the courts "to give the statute a reasonable and workable interpretation." I find little 

merit in this particular submission made on behalf of the accused. The warrant issued 

by the Magistrate in the present case, which was an appropriate adaption of the Form 

prescribed for general search warrants, was, in my view, sufficient compliance with 

section 37 of the Drugs and Poisons Act to render the seizure of the plants lawful. As 

was stated by Fisher J. in the New Zealand Court of Appeal in R v Sanders (1994) 3 370 

NZLR 450, 466: 

"Prescribed forms must, of course, be adaptable to some 

degree to suit the circumstances of the individual case. Nor 

will it normally matter if for other reasons there are drafting 

variations which effect no changes of substance." 

The Court of Appeal was there dealing with a prescribed form of search warrant. 

The question left for determination in the present case is what is the effect of my 

earlier finding that the initial search carried out by the two police officers was in 

breach of the Constitution and, therefore, unlawful? 

I do not consider that the finding affects the admissibility of the evidence relied 380 

upon in this case because, ultimately, the plants were seized pursuant to what I have 

found to be was a valid warrant. Although it is not necessary, therefore, for me to 

decide the point and I heard no argument, I incline to the view that even had the 

warrant not been obtained, that would still, not necessarily, have rendered the 

evidence inadmissible. Cross & Tapper on Evidence, 8th ed (1995) states (at 536): 

"The English authorities on the admissibility of evidence 

procured in consequence of an illegal search are uniformly in 

favour of its reception although there are not many of them." 

I also find the judgment of the House of Lords in Reg v Sang [1980] AC 402, on this 

issue compelling and relevant to the situation in the Kingdom. Their lordships held 390 

that the trial judge has no discretion to refuse to admit relevant evidence on the 

grounds that it was obtained by improper or unfair means and they approved, with 

some qualification, the judgment of the Privy Council in Karuma v The Queen [1955] 

AC 197, which went further and held that evidence was not inadmissible even though 

it had been illegally obtained. It seems to me, in this regard, immaterial as to whether 

the illegality complained of arises through non-compliance with a constitutional 

provision (as in the present case) or non-compliance with some other statutory 

provision. The consequences should be the same. In the Karuma case, the appellant 

faced the death penalty for his conviction which was based on evidence obtained 

under an illegal search. That authority would have to be the high–water mark in 400 

testing the application of the general principle. If the Court is not going to rule the 

evidence inadmissible in those circumstances, why should its approach be any 

different when the search is illegal under a constitutional provision? 

Moreover, to hold otherwise could lead to absurd situations quite out of keeping 

with the principal function of the police to detect offenders and bring them to justice. 
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It would be tantamount, for example, to arguing that, had the police officers in the 

present case discovered two dead bodies in the bush instead of the plants, then the 

killer could never be brought to justice because the police had been engaged in an 

illegal search. 

My conclusions do not, of course, mean that the victims of an illegal police 410 

search are left without remedy. In the Sang case (at 436) Lord Diplock observed: 

"It is no part of a judge's function to exercise disciplinary 

powers over the police or prosecution as respects the way in 

which evidence to be used at the trial is obtained by them. If it 

was obtained illegally there will be a remedy in civil law . . . . 

What the judge at the trial is concerned with is not how the 

evidence sought to be adduced by the prosecution has been 

obtained, but with how it is used by the prosecution at the 

trial." 

In delivering the judgment of the Court of Appeal in Sang, which was upheld by the 420 

House of Lords, Roskill LJ noted that if a police officer searched a person or a 

property illegally then he may be held liable for damages for trespass. In the 

Kingdom, there may be other remedies open to the victim resulting from the breach 

of his or her constitutional rights. As I have indicated, that issue was not argued 

before me but I raise it because it would be quite wrong for the police to proceed on 

the basis that clause 16 of the Constitution can be infringed with impunity. 

For the reasons explained, regrettably at some length, I find that the Crown has 

succeeded in establishing all the necessary elements of each count to the required 

standard of proof and the accused is convicted accordingly. 
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Davisco Pineapple Industries Company Ltd v Vakavelo 

Supreme Court, Nuku'alofa 

Ford J 

C 96/2002 

27 November, 3 December 2002 and 7 March 2003; 11 March 2003 

Land law – charging order nisi – over interest in land – made absolute 

On 3 October 2002 a charging order nisi was issued in favour of the plaintiff 

company over the defendant's tax and town allotments at Kolonga. The plaintiff 

sought to have that order made absolute. The defendant opposed the application and 

claimed that in Tonga it was not possible for a charging order to be issued over any 10 

interest in land apart from leasehold interests. That was the issue before the court. 

Held: 

1. A charging order was a statutory, not an equitable, remedy. Charge holders 

needed to be aware that the available enforcement options would need to 

be adapted to accommodate the unique land tenure structure in the 

Kingdom. 

2. The burden of showing cause as to why a charging order nisi should not be 

made absolute was on the judgment debtor. The only ground in opposition 

advanced by the defendant in the present case was the legal issue which 

the court disposed of. Apart from that, the defendant (judgment debtor) 20 

took no steps in the proceedings and he had not sought to defend any part 

of the plaintiff's claim.  

3. The charging order nisi was made absolute. The plaintiff was entitled to 

the costs of this application to be agreed or taxed. The said costs were to 

be added to the judgment debt. 

Cases considered: 

 First National Securities Ltd v Hegerty [1984] 3 All ER 641 

 Intracor Trading Co (NZ) Ltd v Finau [1990] Tonga LR 133 (CA) 

 OG Sanft and Sons v Tonga Tourist and Development Co Ltd [1981] Tonga LR 

1981 -- 88, 26 30 

 Roberts Petroleum Ltd v Bernard Kenny Ltd [1982] 1 All ER 685 

Counsel for plaintiff : Mr Tu'utafaiva 

Counsel for defendant : Mr Etika 

Counsel for the Minister of Lands : Mr Kefu 
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Judgment 
On 3 October 2002 a charging order nisi was issued in favour of the plaintiff 

company over the defendant's tax and town allotments at Kolonga. The plaintiff now 

seeks to have that order made absolute. The defendant opposes the application and 

claims that in Tonga it is not possible for a charging order to be issued over any 

interest in land apart from leasehold interests. That is the issue before the court. 40 

Spyridon Katsandridis, a Greek citizen, is the managing director of the plaintiff 

company ("Davisco"). It is alleged in the pleadings that on 25 September 2001 

Davisco and the defendant entered into a lease agreement under which the defendant 

agreed to surrender his tax allotment at Kolonga so that, subject to Cabinet approval, 

it could be leased by Davisco for 20 years. Davisco paid the defendant $6000 on the 

day of the agreement and undertook to pay a further sum of $6000 one year later on 

25 September 2002. It was said to be an implied term of the agreement that if Cabinet 

did not approve the lease agreement then the defendant would have to refund the 

$6000 to Davisco. 

Cabinet did not give its approval to the transaction and the defendant did not 50 

repay the money. Davisco issued these proceedings to recover the sum of $6000 on 

12 February 2002. The defendant did not take any steps to defend the claim and on 28 

March 2002 Davisco obtained judgment in default of defence. No payment was made 

under the judgment and Davisco then obtained an order for oral examination as to the 

means of the defendant (judgment debtor). It was, nevertheless, necessary for Davisco 

to instigate committal proceedings in order to have the defendant appear in court for 

the oral examination. That interlocutory hearing took place before me on 19 August 

2002. It is fair to say that Mr Katsandridis has been diligent in actively pursuing the 

case on behalf of Davisco since the issuance of the writ. 

The court was told that this is the first occasion, apparently, when it has been 60 

called upon to issue a charging order absolute over land other than leasehold land. Mr 

'Etika for the defendant accepted that, on the authority of the Court of Appeal 

decision in Intracor Trading Co (NZ) Ltd v Finau [1990] Tonga LR 133, the 

Charging Orders Act 1979 (UK) applied in the Kingdom. Counsel, however, 

submitted that a charging order is an equitable remedy and the Privy Council in OG 

Sanft and Sons v Tonga Tourist and Development Co Ltd [1981] Tonga LR 1981 -- 

88, 26, made it clear that, "equitable principles can apply only to leasehold interests 

after they had been validly granted." 

Mr Tu'utafaiva took issue with that proposition and submitted that a charging 

order is a statutory, not an equitable, remedy. 70 

Mr Tu'utafaiva's submission is clearly correct and, on the authority of the 

Intracor case, I would have thought that it was now beyond argument that charging 

orders are an available remedy in the Kingdom against any interest in land. 

Charge holders need to be aware, however, that the available enforcement 

options will need to be adapted, as maybe necessary, to accommodate the unique land 

tenure structure in the Kingdom. That situation was touched upon in the Intracor case 

where the Court of Appeal said: 

"As for remedies available to a charge holder, that would be a 

matter for the court if enforcement proceedings were 

commenced. It is not for us to decide at this stage but the 80 
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court might restrict the remedies to those available to 

mortgagees, namely, the right to occupation or sub-lease for 

the remainder of the term of the lease, or might authorise sale 

of the lease ...." 

Having ruled, therefore, that there is nothing in principle to preclude the court from 

issuing the charging order sought by the plaintiff, I turn now to consider whether it is 

appropriate to grant such relief in the circumstances of the present case. 

Halsbury 4th edition, Vol 17 para 550 states: 

"The second stage of the proceedings to obtain a charging 

order on land or an interest in land is the further consideration 90 

of the matter at the date and time specified in the order nisi. 

On such further consideration the court must, unless it 

appears, whether on the representation of the judgment debtor 

or otherwise, that there is sufficient cause to the contrary, 

make the order absolute with or without modification. Where 

it appears to the court that the order should not be made 

absolute, it must discharge the order. The court's power to 

enforce a judgment debt by imposing a charging order on land 

or an interest in the land of the judgment debtor is a 

discretionary power, similar to the discretionary power to 100 

make garnishee orders absolute." 

The court is obliged to the Hon Minister of Lands who, although not a party to the 

litigation, at the court's invitation, instructed Crown counsel to present submissions 

on his behalf in the present case. Crown counsel's submissions were both practical 

and helpful. The Minister accepts that a charging order over the debtor's interest in 

land is an available remedy to judgment creditors in the Kingdom. Crown counsel 

continued: 

"The court is therefore seen as the Guardian of the land 

holders' rights enshrined under the Constitution and Land Act 

. . . . It is also respectfully submitted that in considering 110 

applications for charging orders the court should take 

considerable care in deciding the appropriateness of granting 

charging orders over registered or licensed land as most often 

such land is subsistence land. If the land is used for 

commercial purposes, it may be the only source of income for 

most land holders. Such applications should therefore always 

be considered inter partes to allow the judgment debtor to 

provide the court with accurate information on the use of his 

land. On the other hand, it is respectfully submitted that the 

courts should uphold payment of debts, specially debts legally 120 

endorsed by the courts." 

The relevant principles for determining whether it is appropriate to make a charging 

order absolute were admirably summed up by Lord Brandon in Roberts Petroleum 

Ltd v Bernard Kenny Ltd [1982] 1 All ER 685 and 690 and accepted by the House of 
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Lords (see [1983] 2 AC 192 at 207. They were subsequently also endorsed by 

Stephenson LJ in First National Securities Ltd v Hegerty [1984] 3 All ER 641, 647. I 

will not repeat the seven principles enunciated by Lord Brandon but I take them into 

consideration in the present case. 

Significantly perhaps, Lord Brandon specifically made the point that his seven 

principles did not extend to cover the situation where there is "an allegation of 130 

conduct amounting to trickery on the part of the judgment creditor." I venture to 

suggest that this observation could well have special relevance in Tonga because of 

the intricacies of the Kingdom's land tenure. The court may need to be vigilant to 

guard against any abuse of the charging order procedure which might defeat the 

codified framework in which the Land Act operates. If abuse of that nature is 

apparent at the charging order nisi stage then the court should decline to make the 

order absolute. 

In the present case, counsel for the plaintiff has submitted that, when it comes to 

enforcement, possession of the land should be given to the plaintiff. That may or may 

not be an appropriate form of relief. If such an order were made it could conceivably 140 

effectively cancel out Cabinet's rejection (for whatever reason) of the plaintiff's 

application to lease the land. The court will need to give very careful consideration, 

therefore, to all relevant factors before determining the appropriate form of any 

enforcement order.  

The burden of showing cause as to why a charging order nisi should not be 

made absolute is on the judgment debtor. The only ground in opposition advanced by 

the defendant in the present case is the legal issue which I have already disposed of. 

Apart from that, the defendant (judgment debtor) has taken no steps in the 

proceedings and he has not sought to defend any part of the plaintiff's claim. 

The charging order nisi is made absolute. The plaintiff is entitled to the costs of 150 

this application to be agreed or taxed. The said costs are to be added to the judgment 

debt. 
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R v Tau'atevalu 

Supreme Court, Nuku'alofa 

Ford J 

Cr 18/2002 

12, 13, 24, 25 February and 3 March 2003; 11 March 2003 

Criminal law – causing bodily harm – defence of property – defence not 

accepted 

It was alleged by the Crown that on 13 September 2001 at Ha'ateiho, the accused, 

without any lawful justification, caused bodily harm to the complainant, Yu Hai 

Wang, by striking him on the face with a piece of timber. He was charged with one 10 

count of causing bodily harm contrary to section 107(1) and (2)(b) of the Criminal 

Offences Act (Cap 18). The accused admitted assaulting Mr Wang by striking him on 

the face with the piece of timber but he maintained throughout that the assault was 

justified and not unlawful because he was using reasonable force in defence of his 

property. 

Held: 

1. Defence of property was a recognised defence at law to a charge of 

assault.  

2. The court did not find the accused to be a credible witness and his account 

of the incident was rejected. 20 

3. The Crown proved all elements of the offence. It could not be said that the 

accused was justified in assaulting the complainant especially not with the 

piece of timber as a weapon. The accused was convicted. 

Statutes considered: 

 Criminal Offences Act (Cap 18) 

Counsel for the Crown : Mr Sisifa 

Counsel for the accused : Mr Veikoso 

Judgment 
It is alleged by the Crown that on 13 September 2001 at Ha'ateiho, the accused, 

without any lawful justification, caused bodily harm to the complainant, Yu Hai 30 

Wang, by striking him on the face with a piece of timber. He is charged with one 

count of causing bodily harm contrary to section 107(1) and (2)(b) of the Criminal 

Offences Act (Cap 18). 
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The principal witness for the Crown was the complainant himself. He was 

cross-examined at considerable length. Although he had some knowledge of the 

Tongan language, the court was fortunate, indeed, to have the services of a very 

capable Chinese interpreter. 

Mr Wang explained to the court that prior to June 2001 he had worked for some 

three years delivering bread for a Mr Helu, who he referred to throughout the hearing 

as "the boss". Mr Helu saw Mr Wang as an important connection with the Chinese 40 

shop owners to whom he supplied bread. 

Sometime around the end of May 2001, Mr Helu left Tonga to go to New 

Zealand for six months. He wanted Mr Wang to take over the bakery business while 

he was away. Mr Wang was agreeable but he insisted upon having a written 

agreement. A six-month trial period, therefore, was agreed to from 24 May 2001 and 

if that turned out to be successful then a longer term contract was going to be signed 

up. The court was told that under the agreement, which was reduced to writing, 60 

percent of the profits, after expenses, were paid to the "the boss" in New Zealand and 

40% were retained by Mr Wang. 

Mr Wang said in evidence that after Mr Helu left for New Zealand he worked 50 

hard in the bakery business sleeping only about three hours a day. On many of the 

days that the bakery machinery was operating he actually slept in his van on the 

bakery premises at nights instead of going home to his wife. The witness confirmed 

that he paid all the business expenses as they fell due including, which was significant 

in the context of this case, the monthly rent for the premises. 

Mr Wang then explained to the court how on 9 September 2001 the bakery 

business had come to an abrupt halt. Apparently, a small machine used for grinding 

the wheat had broken down. A tradesman was called in to look at repairing the 

mechanism but he recommended a total replacement. Mr Wang contacted Mr Helu in 

New Zealand and arranged for him to send over a replacement machine. In the 60 

meantime, the bakery was out of action and so he locked the door to the premises.  

On the morning of 13 September 2001, which was a Thursday, Mr Wang went 

to his bank in Nuku'alofa with the boss's son, Vili, (who also worked in the bakery) 

and arranged for $1000 to be transferred to Mr Helu's account in New Zealand to 

cover the cost of the replacement machine. He and Vili then returned to the bakery. 

Mr Wang told the court that when he attempted to open the door to the bakery he 

found that the lock had been changed. Upon looking through the window he was then 

surprised to see that bags of flour, yeast and sugar, which had been on the premises, 

together with a drum of diesel, were missing. At that point, he decided to see the 

landlord to find out what was going on. Vili suggested that they should come back 70 

that evening when the landlord's son would be home from work. 

That evening at sometime between 7:30pm and 8pm Mr Wang and Vili, 

together with a nephew who had just arrived from China and another worker, drove 

around to the bakery to see the landlord's son. At that stage he was living in the house 

at the back of the bakery. Mr Wang referred to both "the landlord" and "the landlord's 

son" but he acknowledged that he was not sure exactly who owned the premises 

because he had paid rent to both the father and the son. In court, however, he 

identified the landlord's son as the accused in this case. He explained that his boss in 

New Zealand had been the one who had had all the dealings with the landlord and he 

(Mr Wang) had no idea of the terms of the underlying tenancy agreement that had 80 



+ + 
 

40 [2003] Tonga LR 

 

originally been made between the boss and the landlord. He said that all he did after 

the boss left for New Zealand was to make sure that the rent was paid each month. 

Returning to the narrative, Mr Wang then told how, after the van arrived at the 

bakery on the evening of the 13th, Vili proceeded to enter the compound while he and 

the others remained in the van. After a period he saw Vili and the landlord's son (the 

accused) in the compound yard and he could hear them speaking in Tongan. At that 

point, he got out of the van and walked towards the entrance gate which was closed 

but not locked. Mr Wang said he then started to ask the accused, who was standing on 

the other side of the gate, what was happening but before he could open his mouth, 

the accused yelled out the Tongan word for "arsehole" and struck him across the face 90 

with a length of timber. Mr Wang was not certain exactly what part of his face had 

been hit because he immediately lost consciousness but his recollection was that it 

was the left side. He apparently then regained consciousness for a short time only 

because his next recollection was waking up in hospital. He described the piece of 

timber as being of a similar size to the narrow end of the leg of one of the tables in the 

courtroom, which would have given it a diameter of between two and three inches. 

He explained that the accused had been standing on the inside of the gate at the time 

and the gate was closed but, as he was a big man, he had been able to swing the 

length of timber down over the top of the gate onto the witness's face. 

Mr Wang was taken to Vaiola hospital. He described how he suffered fractures 100 

of the left cheekbone and a cut on his right eyebrow which required stitching. After 

the initial admission to hospital, where he remained for three days, he was readmitted 

for a further three days on 21 September and a metal plate was inserted in his left 

cheek. It remains there today. Mr Wang described the nature of the pain and 

discomfort he has endured. 

The Crown called Dr Fakakovikaetau who treated Mr Wang at Vaiola hospital 

and carried out the operation. He told the court that upon admission, the patient was 

found to be suffering from a facial swelling and bone fractures in the left cheek 

region, he also had a deep laceration to his right eyebrow and swollen eyes. The 

doctor said that in his opinion the injuries to Mr Wang's left cheek resulting in the 110 

compressed and fractured bones could only have been brought about by means of 

"huge force". In cross-examination he explained that, given the complainant's small 

build and his weight of only 61 kilos, it was not possible for the cheek injuries to 

have been caused simply by a fall onto gravel or rocks unless the fall was from a 

height of at least 10 m. The doctor described the injuries as "serious" and said that 

they would have required more than one blow to the facial area. I am satisfied on the 

medical evidence that the injuries sustained by the complainant amounted to "harm" 

within the definition of section 107(2)(b) of the Criminal Offences Act. 

As with any criminal case, the onus remains upon the Crown throughout to 

prove all the essential elements of the charge beyond reasonable doubt. There is no 120 

onus on an accused person to give or call evidence. In this case, the accused made 

statements to the police which were produced to the court and he gave and called 

evidence. An unusual feature of the case, perhaps, was that the accused admitted 

assaulting Mr Wang by striking him on the face with the piece of timber but he 

maintained throughout that the assault was justified and not unlawful because he was 

using reasonable force in defence of his property. 
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Defence of property is a recognised defence at law to a charge of assault. The 

principle is summed up in the following passage from Halsbury, 4th edition, Vol 

11(1) para 499: 

"A person is justified in using reasonable force in defence of 130 

his property, as for instance in removing a trespasser or 

preventing his entry or restraining another from taking or 

destroying his goods. No more force may be used than is 

necessary for the purpose." 

The 31-year-old accused is an economist with the Ministry of Agriculture. He told the 

court that he owned the bakery in question and he had an agreement with Mr Helu 

under which the latter had the use of the bakery for one year from 2000 to 2001. He 

did not give the specific dates of the agreement but he indicated that it had expired in 

June 2001 when Mr Helu went to New Zealand. He said that since June 2001 Mr 

Wang and Helu's son, Vili, had operated the bakery without his approval or without 140 

paying any rent. The accused said that he had tried to talk to the "Chinese man" four 

or five times about the matter but he would simply run away and not discuss it. 

Referring to the day of the assault, the accused said that in the morning he had 

been in a funeral procession and, as the vehicles had passed his bakery shop, he had 

seen Mr Wang and Vili "breaking into the bakery" but he could not leave the 

procession. He said that when he eventually arrived back at the bakery he noticed, "a 

lot of damage and things lost". He, therefore, decided to stay in the bakery house that 

night. 

Referring to the actual assault, the accused told the court that about 7pm that 

same evening he was asleep in the house at the back of the bakery when he heard 150 

noises. He said that he then came around and saw Vili and the two Chinese men. 

They had climbed over the fence into the bakery compound. He said that he called out 

and asked them who they were and Vili responded by giving his name and then 

telling him not to shout back otherwise they would come and hit him. The accused 

said that at that point he told them to leave the premises and Vili said something back 

to him. The accused admitted that he then lost his self-control and he ran after them. 

He said that Vili and the other Chinaman jumped over the fence but he caught the 

complainant inside the compound and he hit him with a piece of timber that had been 

used to hold open one of the windows. He said that he hit him once and he fell down. 

He then chased after the others but could not locate them. When he returned to the 160 

bakery, the complainant was still lying on the ground in the same spot. The accused 

said that he felt sorry for him and so he asked two people nearby to take him to 

hospital which they duly did. 

In his confession to the police, the accused gave six reasons as to why he had 

assaulted the complainant. He reaffirmed in evidence that, in his view, these reasons 

justified his attack. The reasons given (as translated) were: 

"1. He broke into my bakery. 

2. Trespassing into my bakery without any reason. 

3. Operating the bakery without any authorisation from me 

without any lawful lights. 170 

4. Not paying the electricity or water bills. 
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5. I have agreed (with the accused) to talk but he keeps 

avoiding me. 

6. He operates the bakery and so many things have broken 

down e.g. the oven." 

In cross-examination, the accused acknowledged that Mr Wang had operated the 

bakery for some four months after Mr Helu had left for New Zealand. In re-

examination he revealed that at the end of May 2001 he had gone to a conference in 

Israel and he had not returned to Tonga until only 2 1/2 weeks prior to the day of the 

incident. That evidence had never been put to the complainant in cross-examination 180 

and it is inconsistent with other evidence before the court. I do not accept it. The 

accused did disclose, however, that it had been his father, Vai Lisiate, who had 

changed the lock to the bakery. 

In general, I did not find the accused to be a credible witness and I reject his 

account of the incident. I do not even accept that he is the owner of the bakery. A 

neighbour called on behalf of the accused told the court that the bakery is owned by 

the accused's father, Vai Lisiate, and Vai confirmed that in his own evidence. Vai also 

confirmed that it was he who had entered into the verbal tenancy agreement with Mr 

Helu. 

I found Vai to be no more credible than the accused. He told the court that his 190 

agreement with Mr Helu had expired back in January 2001 and he said that in 

February 2001 he had changed the lock on the bakery door and the building had never 

been used again since that date. Again, that proposition had never been put to Mr 

Wang in cross-examination for his reaction but, in any event, I simply do not believe 

that evidence. 

The neighbour, Kalolo Tatola, called on behalf of the accused said that on the 

morning of the incident he had seen the complainant holding open the screen on the 

window of the bakery so that Vili could get inside. This was the so-called "break-in" 

which the accused had referred to. Mr Tatola was not able to explain how Vili had 

been able to climb in through the louvred window. He said that he did not see 200 

anything happen to the louvres. In general, Mr Tatola appeared to be a credible 

witness but I find that he was confused or mistaken in his evidence about Vili 

entering into the bakery building. There was no "break-in" on the morning of the 

incident. 

Having rejected the accused version of events, it is then still necessary for me to 

consider whether the Crown has proved all the elements of the offence beyond 

reasonable doubt. I have no difficulty in reaching this conclusion. I studied closely 

the demeanour of the complainant, Mr Wang, during his lengthy cross-examination 

and he impressed me as a truthful witness. He was perhaps naive in trusting Mr Helu 

without checking out the basis of the underlying tenancy agreement between he and 210 

Vai Lisiate, but I accept that he paid his rent as it fell due. I also accept his account of 

the events of the morning of the incident and of the assault itself. The accused's father 

had changed the lock on the door at some stage during the previous 3 or 4 days. I 

suspect that either he or the accused himself was responsible for the missing flour and 

other items which Mr Wang had been using in his bakery business. 

In any event, if there were problems of the type described by the accused in his 

six point explanation to the police then they did not justify the brutal, gratuitous, 

unprovoked attack upon Mr Wang. The accused could have called in the police or 
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taken appropriate civil action. In cross-examination, he said that he had, in fact, laid a 

complaint with the police on the day of the incident but I do not believe him. 220 

On the facts as I have found them to be, there is simply no way in which it could 

be said that the accused was justified in assaulting the complainant. Even had there 

been some justification, which I do not accept, I would have found the use of the 

piece of timber as a weapon to be excessive force. The accused is a large, well built 

young man. He would have had no difficulty whatever, in my view, in physically 

subduing the slightly built 61 kg complainant. 

The Crown has succeeded in proving its case and the accused is convicted 

accordingly. 
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Mataele v Police 

Supreme Court, Nuku'alofa 

Ford J 

Cr App 29/2001 

14, 18 February and 5 March 2003; 13 March 2003 

Criminal procedure – duplicity of charges – summons was bad for duplicity 

Appeal against sentence – concurrent sentences total more than maximum 

penalty - miscalculation 

The appellant was convicted in the Magistrates' Court on one charge of keeping and 

managing a brothel contrary to section 80(1) of the Criminal Offences Act (Cap 18) 10 

and one charge of letting part of his premises with the knowledge that it was to be 

used as a brothel, contrary to section 80(2). He was sentenced to 18 months 

imprisonment. He appealed against both conviction and sentence. 

Held: 

1. There was merit in the appellant's first ground of appeal and the court 

found the summons was bad for duplicity. To try and argue that the words 

"keep and manage" created only the one offence was to ignore the plain 

and literal meaning of section 80(1) which created four separate offences. 

The appellant was effectively convicted of an offence which was not one 

of the offences created by section 80(1) of the Criminal Offences Act. 20 

Subject to the final order made, the accused's conviction under summons 

295/01 was quashed. 

2. The second and third grounds of the appeal, that the magistrate failed to 

use the correct definitions of "prostitution" and "brothel", were not proved 

by the appellant. It was counsel's responsibility to go through the transcript 

to the extent necessary to identify the precise passages upon which he 

relied. The transcript was lengthy and it was not up to the court on appeal 

to wade its way through a mass of evidence and carry out counsel's job for 

him. Both these grounds of appeal were, therefore, rejected. 

3. The maximum penalty for each offence was 12 months and the magistrate 30 

ordered concurrent terms. The magistrate made an error in imposing the 

sentence of 18 months and the appellant succeeded also on this ground of 

appeal. The sentence ordered by the learned magistrate under both 

summonses was quashed. 

4. The appellant did not claim to have been embarrassed or prejudiced by the 

duplicity and he vigorously defended the charges as they stood. In these 
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circumstances the justice of the case could best be met if the following 

orders were made. Summons: 295/01: the appeal against both conviction 

and sentence was allowed and the case was remitted back to the learned 

magistrate; the prosecutor was invited to make an election as to the charge 40 

he wished to proceed under and the summons was to be amended 

accordingly; both counsel were to be given an opportunity to address the 

court before the magistrate indicated his verdict on the amended charge; 

and depending upon the verdict, sentencing would follow. Summons: 

296/01: the appeal against conviction was dismissed but the appeal against 

sentence was upheld; the case was remitted back to the Magistrates' Court 

for re-sentencing; before imposing sentence, the Magistrate was to hear 

afresh submissions on penalty. 

Cases considered: 

 Johnson v Needham [1909] 1 KB 626 50 

 R v Barrie [1978] 2 NZLR 78 (CA) 

Statutes considered: 

 Criminal Offences Act (Cap 18) 

 Cruelty to Animals Act 1849 (UK) 

 Evidence Act (Cap 15) 

 Sexual Offences Act 1956 (UK) 

Counsel for appellant : Mr Tu'utafaiva 

Counsel for respondent : Mr Kefu 

Judgment 
The appellant was convicted in the Magistrates' Court on one charge of keeping 60 

and managing a brothel contrary to section 80(1) of the Criminal Offences Act (Cap 

18) (summons 295/01) and one charge of letting part of his premises with the 

knowledge that it was to be used as a brothel, contrary to section 80(2) of the same 

Act (summons 296/01). He was sentenced to 18 months imprisonment. He now 

appeals to this Court against both conviction and sentence. 

There are six grounds of appeal. Only three grounds were set out in the Notice 

of Appeal but the Crown takes no issue over that. I will, first, deal with the added 

grounds. The appellant claims that summons 295/01, which relates to the charge of 

keeping and managing a brothel is bad for duplicity. The summons alleges that 

between the months of January and July 2001 at Kolofo'ou, the appellant "did keep 70 

and manage a brothel contrary to sections 80(1) and (7) of the Criminal Offences Act, 

when you kept and managed the brothel known as 'Apele Koula (Golden Apple). 

Section 80 (1) provides that:  

"It is an offence for a person to keep a brothel, or to manage, 

or act or assist in the management of, a brothel." 

Mr Tu'utafaiva submitted that the section creates four different offences, namely, 

keeping a brothel, managing a brothel, acting in the management of a brothel and 
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assisting in the management of a brothel. He contended that as the summons alleges 

that the accused kept and managed a brothel, it is bad for duplicity. 

Section 15 of the Magistrates' Courts Act (Cap 11) requires a summons to be for 80 

one offence only. 

Crown counsel referred to some helpful authorities and made three main 

submissions in response. First, he argued that, "although on the face of section 80 (1) 

there may be four different offences, they are all similar and have the same elements 

of one offence. The overall offence which Parliament intended to suppress is the 

operating of a brothel." 

Whilst the term "operating a brothel" may well be a reasonably accurate generic 

description of the operative verb combination referred to in the section, it is not open 

to the court to bundle up a series of offences in the way suggested and substitute some 

other all embracing offence. 90 

Mr Kefu's alternative response was that, if the summons was for two offences, 

then they should be allowed to stand because no unfairness or uncertainty resulted. 

Counsel submitted that the appellant knew that he was being charged with both 

keeping and managing a brothel and, not only was no objection taken at trial to the 

form of the summons, but the appellant defended both charges. Whilst these 

observations may well be correct, I do not see the submission as an answer to the 

allegation that the summons fails to comply with section 15 of the Magistrates' Courts 

Act which requires a summons to be for one offence only. 

Mr Kefu's final submission under this head was that a summons cannot be 

challenged for any defect in form and if a defendant turns up in court to answer a 100 

summons then any defects in form are automatically cured unless he appears 

specifically to challenge the form of the summons. Crown counsel relied upon the 

following extract from Halsbury, 4th edition, vol 29, para 322: 

"... No objection is allowed to any summons for any defect in 

substance or form. Any irregularity in the form or service of 

the summons, or form of execution of the warrant, is cured by 

the appearance of the party summoned or arrested, but this 

does not apply in the case of a defendant who appears purely 

for the purpose of taking objection to any irregularity." 

The passage cited refers to section 100 (1) of the Magistrates' Courts Act 1952 (UK) 110 

which has now been repealed but the provision has been re-enacted in section 123 (1) 

of the Magistrates' Courts Act 1980 which reads: 

"(1) No objection shall be allowed to any information or 

complaint, or to any summons or warrant to procure the 

presence of the defendant, for any defect in it in substance or 

in form ..." 

Crown counsel acknowledges that there is no similar provision in the Tongan 

Magistrates' Courts Act. In any event, the note to section 123 in Halsbury's Statutes 

vol 27 (at 277) states: 

"The words of sub-s (1) above should not be read literally as 120 

meaning that there can be no attack on an information 
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however fundamental the defect. It depends in every case 

whether, for instance, the variance between it and the 

evidence is such as to require an amendment; where there 

may be grave injustice to an accused unless the information is 

amended, then an amendment is called for ... This section 

does not entitle the court to hear an information which, 

contrary to the rules, charges more than one offence at the 

same time. In such a case, if the prosecutor refuses to elect on 

which charge he wishes to proceed, so that the justices may 130 

amend the summons, the summons should be dismissed." 

(Emphasis added) 

Because of the different statutory provisions and the express acknowledgement in 

Halsbury's Statutes that the section does not apply when there is a duplicity of 

charges, I do not see how the passage from Halsbury relied upon by the Crown can be 

an answer to the appellant's attack on summons 295/01. However, the two extracts 

quoted above are of interest in that, quite apart from the reference to the English 

statutory provision, they set out the approach which the Courts in the Kingdom 

should apply generally to defects in summonses and they highlight the need for the 

court, when considering an application for amendment of a summons, to focus upon 140 

whether there has been any injustice to the accused. 

It appears to me that there is merit in the appellant's first ground of appeal and I 

find that the summons is indeed bad for duplicity. To try and argue that the words 

"keep and manage" create only the one offence is to ignore the plain and literal 

meaning of section 80(1) which creates four separate offences. 

A similar situation was considered by the English Court of Appeal in Johnson v 

Needham [1909] 1 KB 626. The Cruelty to Animals Act 1849 enacted that, "if any 

person shall ... cruelly beat, ill treat, over-drive, abuse, or torture ... any animal" he 

shall be liable to a penalty. The information charged that the appellant did "cruelly ill-

treat, abuse, and torture a certain animal, to wit, a grey gelding." 150 

(Emphasis added) 

It had been contended by Patrick Hastings on behalf of the appellant that the 

information was in order because the words highlighted created only one offence. 

Delivering the judgment of the court, Lord Alverstone C.J. said: 

"It is impossible to come to that conclusion. In my opinion it 

was not the intention of the Legislature that the words "abuse, 

or torture" should be coupled with the word "ill-treat" so as to 

create only one offence. The intention was that it shall be an 

offence either cruelly to ill-treat or to abuse or to torture an 

animal. It would be contrary to the principles of our criminal 160 

law to say that a conviction for "ill-treating, abusing and 

torturing" would be good on the ground that it is for one 

offence." 

Similarly, in the present case I cannot accept that a conviction for the one offence of 

"keeping and managing a brothel" can be allowed to stand. There is no such offence 

created under section 80(1). The different modes of offence created under section 
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80(1) are, as counsel for the accused rightfully submitted, either to keep a brothel or 

to manage a brothel or to act in the management of a brothel or assist in the 

management of a brothel. 

The distinction between keeping and managing a brothel was noted by the New 170 

Zealand Court of Appeal in R v Barrie [1978] 2 NZLR 78 where Cooke J., 

commenting on the New Zealand equivalent of section 80(1), said (at 81): 

"In short, control or a share of control over the brothel is 

essential to constitute a person a keeper. Similarly a person 

does not "manage" the brothel unless he or she takes part in 

its control. The shade of difference between keeping and 

managing is that the former term is more apt for the owner of 

the business and the latter for a delegate conducting it for 

him." Cooke J. also noted (at 82 line 14) that the proprietor of 

a brothel should be charged as a keeper rather than as "a mere 180 

manager". 

I find additional support for the conclusion I have reached regarding section 80(1) in 

the commentary in Blackstone's Criminal Practice [1993] on section 33 of the 

English Sexual Offences Act 1956 which is in identical terms to section 80(1). The 

learned authors of Blackstone state (B3.99): 

"One mode of commission of the offence under the Sexual 

Offences Act 1956, s.33 is to keep a brothel ... Other modes 

of commission of the offence under s.33, are to manage, or to 

act or assist in the management of, a brothel." 

For the above reasons, I uphold the first ground of appeal, modified to embrace the 190 

notion that, apart from the duplicity in the summons, the appellant has effectively 

been convicted of an offence which is not one of the offences created by section 80(1) 

of the Criminal Offences Act. Subject to the final order I propose making, the 

accused's conviction under summons 295/01 is quashed. 

The second ground of appeal is that the magistrate erred in law in failing to give 

proper consideration to the definition of prostitution. It is alleged that the magistrate 

held that prostitution means "intercourse for payment" and "as such, he must have 

applied the facts, as he found them, improperly and resulting (sic) in an unsafe 

conviction ..." 

If an appellant alleges that the magistrate incorrectly applied the law to the facts 200 

then he must on appeal be able to pinpoint the passage in the judgment where he says 

that the magistrate went wrong. It is not sufficient simply to allege that the magistrate 

"must have" made an error. The appellant has to be able to identify that error with 

precision. 

Similarly, in the third ground of appeal the appellant submits that the magistrate 

failed to consider properly the definition of "brothel" before applying it to the facts as 

he found them to be. But nowhere in his submissions does the appellant attempt to 

identify precisely where the magistrate allegedly applied the term wrongly to the 

facts. 

Towards the end of his submission under this head of appeal, counsel states: 210 
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"Counsel does not intend to go through the facts as found by 

the learned magistrate and as appearing in the transcript of 

evidence. However, it is submitted that close consideration of 

those facts and/or evidence before the court below (sic) the 

prosecution has failed to prove the ingredients of the offences 

alleged against the appellant." 

That is a lazy approach to an appeal. As I have already indicated, it is counsel's 

responsibility, if he decides to proceed with a particular ground of appeal, to go 

through the transcript to the extent necessary to identify the precise passages upon 

which he relies. The transcript in the present case is lengthy. It is not up to the court 220 

on appeal to wade its way through a mass of evidence and carry out counsel's job for 

him. 

Both these grounds of appeal are, therefore, rejected. 

The appellant next alleges that the magistrate erred in law in holding that the 

witnesses Lupe Te'ekiu, 'Aimeo 'Otuafi and 'Ilaisaane Malupo were not accomplices. 

The magistrate held that these three young woman were carrying on prostitution at 

the 'Apele Koula. At the time of the court hearing they were aged 20, 12 and 16 

respectively. The magistrate ruled that the woman were not accomplices to the charge 

of keeping a brothel or letting premises for use as a brothel. 

Counsel for the appellant submits that, as the three witnesses were tenants at 230 

'Apele Koula committing prostitution on the premises, then they were accomplices 

and, as such, section 126 of the Evidence Act (Cap 15) requires their testimony to be 

corroborated in some material respect by other evidence. 

No authority was cited in support of this ground of appeal but whether or not a 

witness is an accomplice is always a question of fact and it is only in exceptional 

circumstances that this Court on appeal will interfere with a magistrate's finding on 

the facts. 

In the Barrie case, Cooke J. held that a prostitute who merely works in the 

establishment and is not part of the management cannot be labelled a keeper. No 

evidence has been referred to by counsel in the present case which might indicate that 240 

the young women in question had any involvement in the management of the 

establishment and I do not accept, therefore, that they were accomplices. 

The final ground of appeal in relation to conviction is expressed in these terms: 

"There are grounds upon which it could be said that the 

evidence of (the three named prostitutes) are (sic) not 

reliable." 

The grounds relied upon are that Te'ekiu and 'Otuefi were declared hostile witnesses 

and the witness Malupo had been assaulted by the police and had a fractured shoulder 

at the time she made her statement to the police. 

It is clear from the transcript that the magistrate was fully aware of these matters 250 

and he was, therefore, ideally placed to form a judgment on the credibility of the 

witnesses. This ground of appeal also fails. 

Of more merit, is the appeal against the sentence. Section 80(7) of the Criminal 

Offences Act provides that the penalty for an offence under that section is a fine not 

exceeding $500 or imprisonment for any period not exceeding one year. Counsel for 

the accused submits: 
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"... The magistrate's remarks on sentencing do not give a clear 

reason for his decision to impose a sentence of imprisonment 

of 18 months. Furthermore, it is not clear what sentence was 

imposed for each charge separately ... Furthermore, the 18 260 

months imprisonment exceeds the maximum imprisonment of 

one year that may be imposed under the section." 

In response, Crown counsel made the following submission: 

"The appellant at the time (of sentencing) was under a 

suspended sentence of 18 months imprisonment for bodily 

harm, suspended for 18 months, under Criminal Case No 

569/99. This conviction was imposed on 2 May 2000 and 

ended on to November 2001. The accused was convicted on 5 

October 2001. 

The prosecution presented the learned magistrate with the 270 

previous conviction of the appellant and, it is obvious that the 

learned magistrate exercised his discretion to issue an 

imprisonment sentence and also activated the suspended 

sentence. The respondent therefore respectfully submits that 

the appellant's appeal against the sentence be dismissed." 

Upon sentencing, the magistrate made the following remarks (as translated): 

"I have considered the previous record brought forward by the 

prosecutor and the submission by the defendant's counsel. 

Take notice that penalty for both summonses is imposed 

concurrently because both summonses flow from the same 280 

incident. They are 295/01 and 296/01: 18 months 

imprisonment." 

Although the magistrate refers to the accused's "previous record", it is not at all clear 

from his remarks that he directed his mind to the suspended sentence. The passage 

quoted is simply silent in this regard. The magistrate should first have sentenced the 

appellant in respect of the two charges in question and then addressed the issue of the 

suspended sentence. 

Counsel for the appellant is quite correct in stating that it is not clear what 

sentence was imposed for each charge. Moreover, if the penalty for each charge is 

concurrent then it is impossible to finish up with a sentence of 18 months 290 

imprisonment. The maximum term of imprisonment for each charge is 12 months. If 

the maximum sentence of 12 months was intended to be imposed in respect of each 

charge and the sentence was ordered to be "concurrent" (as it was), the result would 

be that the sentence imposed would be 12 months imprisonment. It cannot be for any 

longer term. It would have been different had the magistrate ordered "consecutive" 

sentences but he did not do that and, in any event, where the offences arise out of the 

same incident or event then the sentences should be concurrent. 

I can only conclude, therefore, that the magistrate has made an error in imposing 

the sentence which he did and the appellant succeeds also on this ground of appeal. 
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The sentence ordered by the learned magistrate under both summonses is, 300 

accordingly, quashed. 

I have given anxious consideration as to how I should now deal with the matter 

given my conclusions that the appellant has succeeded on both his duplicity ground of 

appeal and in his appeal against sentence. I have wide powers on the hearing of an 

appeal to act as the justice of the case may require. 

I find it significant that the duplicity in the summons was not challenged at any 

stage by the appellant in the hearing before the magistrate. In fact, it was not even 

included in the grounds of appeal filed later in this court. It appears to have been very 

much an afterthought which, I suspect was picked up by the appellant's present 

counsel (who was not counsel at the hearing before the magistrate). It is clear from 310 

the English authority which I have referred to earlier in this judgment, Johnson v 

Needham, that objection could have been taken to the summons at any time, even 

after the hearing of all the evidence, and at that stage the prosecutor should have been 

asked to specify the offence which he alleged the evidence then supported. That step 

was not taken, however, presumably because the point was not picked up by anyone. 

The appellant does not claim to have been embarrassed or prejudiced by the 

duplicity and he vigorously defended the charges as they stood. 

In these circumstances, I consider that the justice of the case can best be met if I 

now make the following orders (which I do): 

Summons: 295/01 320 

1. The appeal against both conviction and sentence is 

allowed and the case is remitted back to the learned 

magistrate. 

2. The Prosecutor is to be invited to make an election as to 

the charge he wishes to proceed under and the summons is 

to be amended accordingly. 

3. Both counsel are to be given an opportunity to address the 

court before the magistrate indicates his verdict on the 

amended charge. 

4. Depending upon the verdict, sentencing will follow. 330 

Summons: 296/01 

1. The appeal against conviction is dismissed but the appeal 

against sentence is upheld. 

2. The case is remitted back to the Magistrates' Court for re-

sentencing. 

3. Before imposing sentence, the Magistrate is to hear afresh 

submissions on penalty. 
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R v Talia'uli 

Supreme Court, Nuku'alofa 

Ward CJ 

CR 232/2003 

13 March 2003; 13 March 2003 

Magistrates' Court – sentencing power 

Sentencing – power of Magistrates' Court to forward to Supreme Court 

The accused was alleged to have stabbed a man with a knife. He appeared in the 

Magistrates' Court on 5 February 2003 on a charge of grievous harm, contrary to the 

Criminal Offences Act (Cap 18). The prosecution told the magistrate that both he and 10 

the accused considered this to be a suitable case for summary trial. The magistrate 

confirmed that was the wish of the accused and pointed out, as the accused was 

unrepresented, that it was a very serious offence. Whenever a magistrate was asked to 

try such a case summarily he should be especially careful to check the nature of the 

allegation before acceding to the request. The accused still wished to proceed and 

pleaded guilty. The prosecutor then outlined the facts and sought to call the 

complainant. The magistrate asked him how was his injury and was told it had healed. 

After looking at the injury he said that as it was a big injury it was beyond his 

jurisdiction for compensation. He forwarded the case to the Supreme Court for 

sentence. 20 

Held: 

1. The magistrate took the plea first which suggested he had already made 

the decision that his powers were sufficient. However, when he heard the 

facts of the case, he clearly then considered his powers were inadequate 

because he purported to commit the accused to the Supreme Court for 

sentence. 

2. That power arose when the case was being dealt with summarily under 

section 35, only after conviction and only if the magistrate, having heard 

about the character and antecedents of the accused, then formed the 

opinion that, in view of those, his powers of sentence were inadequate. 30 

3. When the magistrate decided, following a request for summary trial of an 

indictable offence, that his powers were not adequate and, therefore, 

summary trial was inappropriate, he must continue with the preliminary 

inquiry. The magistrate decided at the point when he saw the nature of the 

healed wound on the complainant. Had he then continued to hold a 

preliminary inquiry despite having already taken the plea, there could have 
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been little complaint. However, the fact that he then committed the 

accused for sentence showed that he had clearly decided to deal with the 

case summarily and, as a result, it must continue as such a hearing. 

4. The case was remitted to the magistrate with a direction that he must 40 

continue to hear it summarily and sentence within his powers unless the 

provisions of section 35(3) apply. 

Statutes considered: 

 Criminal Offences Act (Cap 18) 

 Magistrates' Courts Act (Cap 11) 

Counsel for prosecution : Mr Sisifa 

Accused in person 

Judgment 
The accused appeared in the Magistrates' Court on 5 February 2003 on a charge 

of grievous harm, stated to be contrary to section 27 of the Criminal Offences Act 50 

(Cap 18) (by which I can only assume it meant section 106). The allegation was that 

he stabbed another man with a knife. 

At the Magistrates' Court hearing, the prosecution told the magistrate that both 

he and the accused considered this to be a suitable case for summary trial. The 

magistrate confirmed that was the wish of the accused and pointed out, as the accused 

was unrepresented, that it was a very serious offence. Grievous harm is undoubtedly a 

serious offence and is one which carries a maximum penalty of 10 years 

imprisonment. Whenever a magistrate is asked to try such a case summarily he should 

be especially careful to check the nature of the allegation before acceding to the 

request. 60 

In this case, the accused still wished to proceed and pleaded guilty. The 

prosecutor then outlined the facts and sought to call the complainant. The record 

shows that the magistrate asked him how was his injury and was told it had healed. 

The record continues: 

"Court: Which part did you have injuries on? 

Complainant: On my back 

Court: Please come forward so that I can have a look. It is a 

big injury; it shows that it has healed. It is beyond my 

jurisdiction for compensation on this injury. I would forward 

for sentence in this case to the Supreme Court. I don't know 70 

how long this case will be because other cases have been 

listed in the Supreme Court but I will adjourn your case to 18 

March at 9:30 for sentencing." 

I listed the case for today. 

It has been stated by this court numerous times that magistrates must ensure 

they understand the requirements of section 35 of the Magistrates' Courts Act. Once 
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again, the provisions of the section have been misunderstood or ignored. Once again, 

I shall set out the section to try and ensure it is read. 

"35. (1) If at any time during the preliminary [i]nquiry into 

the offence it appears to the Magistrate, having regard to any 80 

representations made in the presence of the accused by the 

prosecutor or made by the accused, and to the nature and 

circumstances of the case, that the punishment that the 

Magistrate has power to inflict under [t]his Act would be 

adequate, the Magistrate may, subject to the provisions of 

Sub-sections (2) and (3) hereof, proceed to deal with the case 

summarily in the manner provided by section 24. 

(2) For the purpose of proceeding as aforesaid, the Magistrate 

shall tell the accused that he may, if he consents be tried 

summarily instead of being tried by a Judge of the Supreme 90 

Court or by a jury if he were so to elect and, if the Magistrate 

thinks it desirable for his information shall explain to him 

what is meant by being tried summarily. 

(3) Where on the summary trial as herein provided the 

accused is convicted of the offence, then, if on obtaining 

information about this character and anteced[e]nts the 

Magistrate is of opinion that they are such that greater 

punishment should be inflicted for the offence than the 

Magistrate has power to inflict, the Magistrate may commit 

him in custody to the Supreme Court for sentence." 100 

Grievous harm is clearly an offence within the jurisdiction of the Supreme Court and 

so the normal course would be to hold a preliminary enquiry. I assume that was the 

intention of the magistrate when this case was called. 

Having, however, received representations from both the prosecutor and the 

accused he passed to the next step, which should have been to decide whether the 

nature and circumstances of the case were such that his powers of punishment would 

be adequate. It has been said before that any inquiry the magistrate needs to make in 

order to decide whether his powers are sufficient should be made before he takes any 

step to hear the case summarily. That must mean that inquiry should be made before 

the plea is taken. 110 

In this case the magistrate took the plea first which suggests he had already 

made the decision that his powers were sufficient. However, when he heard the facts 

of the case, he clearly then considered his powers were inadequate because he 

purported to commit the accused to the Supreme Court for sentence. 

That power, as has been pointed out so many times, arises, when the case is 

being dealt with summarily under section 35, only after conviction and only if the 

magistrate, having heard about the character and antecedents of the accused, then 

forms the opinion that, in view of those, his powers of sentence are inadequate. 

Unfortunately the magistrate, having decided to proceed summarily, did not 

follow that course. He did not check that the accused agreed the facts that had been 120 
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opened by the prosecution, he did not give the accused any opportunity to address the 

court, he did not proceed to a conviction and he did not hear anything about the 

accused's antecedents. He simply bypassed all those steps and committed the accused 

for sentence. 

When the magistrate decides, following a request for summary trial of an 

indictable offence, that his powers will not be adequate and, therefore, summary trial 

is inappropriate, he must continue with the preliminary inquiry. In this case, the 

magistrate decided at the point when he saw the nature of the healed wound on the 

complainant. Had he then continued to hold a preliminary inquiry despite having 

already taken the plea, there could have been little complaint. However, the fact that 130 

he then committed the accused for sentence showed that he had clearly decided to 

deal with the case summarily and, as a result, it must continue as such a hearing. 

The case is remitted to the magistrate with a direction that he must continue to 

hear it summarily and sentence within his powers unless the provisions of section 

35(3) apply. 
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R v Baldi 

Supreme Court, Nuku'alofa 

Ford J 

Cr 76/2001 

3 and 4 February 2003; 14 March 2003 

Criminal law – assault charge – more than mere words - conviction 

The 61-year-old accused, Glauco Baldi, was a Swedish citizen of Italian birth. He 

came to Tonga in 1992 and was married to a Tongan and has two young children. The 

accused faced three charges. He pleaded guilty to two of the counts relating to 

offences under the Arms and Ammunition Act (Cap 39) but he pleaded not guilty to 10 

the third count of common assault by threat under section 112(g) of the Criminal 

Offences Act (Cap 18). The accused relied on the defence of lawful justification and 

then, secondly, he submitted that the Crown had failed to prove that the complainant 

had reasonable grounds for believing that the accused had the ability at the time to 

carry out his threat. 

Held: 

1. For a threat to amount to an assault, it required more than mere words. It 

must be accompanied by some act or gesture which constituted the threat 

or reinforced the words that were used. The accused must also have had 

the ability at the time to actually carry out the threat, or cause the other 20 

person to believe, on reasonable grounds, that he had that ability. As with 

any criminal case, the onus lay on the Crown throughout to prove each 

element of the charge beyond reasonable doubt. 

2. The Crown proved that the complainant treated the accused's remarks as 

more than a simple threat. 

3. The Crown found that no threats were made to the accused's wife and 

therefore the defence of lawful justification was not available. 

4. The Crown proved the charge beyond reasonable doubt and the accused 

was convicted. 

Statutes considered: 30 

 Arms and Ammunition Act (Cap 39) 

 Criminal Offences Act (Cap 18) 

Counsel for the Crown : Ms Simiki 

Counsel for the accused : Mr Tu'utafaiva 
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Judgment 
The 61-year-old accused, Glauco Baldi, is a Swedish citizen of Italian birth. He 

told the court that he is a retired station manager for an airline cargo system. He came 

to Tonga in 1992. He is now married to a Tongan and they have two young children. 

The accused faces three charges. He has pleaded guilty to two of the counts relating 

to offences under the Arms and Ammunition Act (Cap 39) but he pleaded not guilty 40 

to the third count of common assault and that matter duly proceeded to trial. 

The particulars for the third count allege that on 10 March 2001 at Sopu the 

accused did wilfully and without lawful justification assault Tevita Sinoti Tomu by 

threatening to kill him with a Smith & Wesson Magnum .357 calibre revolver. 

The complainant, Mr Tomu, is a pastor in the Salvation Army. He told the court 

that back in March 2001, he was leader of the church youth in his village of Vaini. 

Another witness, Vili Talalima, explained in evidence how on the day in question, 

which was a Saturday, the Salvation Army youth from Vaini, Nuku'alofa and Lapaha 

had got together for a combined social gathering at the Salvation Army church 

property in Sopu. He said that the group was made up of girls and boys of various 50 

ages and throughout the day they participated in volleyball, ping-pong and other 

social activities. There is apparently a large concrete yard area on the side of the 

church property closest to the immediate neighbouring allotment which was then 

owned by the accused, Mr Baldi. The volleyball was played on that open concrete 

area. The Baldi's house is only a short distance away from the boundary wall. The 

boundary wall itself is constructed of concrete blocks some three to four feet in 

height. 

The complainant, Mr Tomu, recounted the events giving rise to the charges 

faced by the accused. He said that the social gathering had begun sometime between 

9 and 10am and it had then continued all day until approximately 5pm. The incident 60 

happened some 5 to 10 minutes after the volleyball game had ended for the day. 

Some of the young people had already left for home but there was still a group of 20 

or more waiting by the church building for transport. It seems that while this group 

was waiting by the church, two of the boys from Vaini, named only as Fanguna and 

'Amalani, were sitting out on the concrete area joking among themselves. Rather 

unfortunately, neither of these boys was called to give evidence. I say that because 

exactly what they were joking about assumed some significance in the case. I will 

need to come back to this point. 

Mr Tomu said that at one point his attention was attracted by the accused's wife 

calling out. In evidence in chief he said that she was swearing but he could not recall 70 

the words she used. In cross-examination, he admitted that he was not sure whether 

she had, in fact, been swearing or not. What he did recall, however, and what I accept, 

is that he could see that Mrs Baldi was upset and she was accusing the two boys 

sitting on the concrete yard of mocking her or teasing her while she was hanging out 

the washing. Mr Tomu said that he had not heard anything like that but he 

immediately walked over and asked the boys if they were mocking the lady and they 

denied it. He then walked over to the boundary wall and asked Mrs Baldi why she 

was unhappy and she replied that the kids were mocking her. He told her that they 

were not mocking her but they were just teasing each other and pretending that they 

were at a Tongan kava party. 80 

Mr Tomu said that at that point, Mr Baldi came out of the house with a gun. He 

pointed the gun directly at him and came up to the boundary wall saying, "go away or 
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I'll shoot you." The complainant said that he was not afraid of the accused at that 

particular stage but then the accused pointed the gun directly at his head and he told 

him that he was going to blow his brains out. Mr Tomu said that when the accused 

made that remark he did feel afraid because, in his assessment, the accused was the 

type of person who meant what he said. Mr Tomu was fearful that if the accused did 

shoot him then the bullet may hit the young people who he knew were standing 

further back behind him and so he moved away from the wall around to the side of 

the property. He said that his thinking was that if the accused was going to pull the 90 

trigger then it was best that he got hurt on his own rather than involve the others. Mr 

Tomu told the accused that he was going to report him to the police and the accused 

simply responded, "go ahead". 

The accused is charged with assault by threat under section 112(g) of the 

Criminal Offences Act (Cap 18). As a matter of law, for a threat to amount to an 

assault, it requires more than mere words. It must be accompanied by some act or 

gesture which constitutes the threat or reinforces the words that were used. The 

accused must also have had the ability at the time to actually carry out the threat, or 

cause the other person to believe, on reasonable grounds, that he has that ability. As 

with any criminal case, the onus lies on the Crown throughout to prove each element 100 

of the charge beyond reasonable doubt.  

The accused and his wife elected to give evidence. Mr Baldi told the court that 

he completed building his home at Sopu at the end of 1999. He said that he is a 

peaceful man and he expected the Salvation Army to be good neighbours but it did 

not turn out that way. He has now moved to another village. The accused recounted 

incidents where youth groups using the premises at Sopu had allegedly made 

excessive noise; thrown rubbish onto his property and entered upon his land without 

permission in order to retrieve volleyballs. He said that he had never complained to 

the police about any of these matters but he had talked to a Salvation Army official on 

one occasion and the official had apologised. 110 

On the day in question, Mr Baldi said that his wife and children had gone to 

visit her mother's. He had a painful back and at one stage when he was sitting outside 

he could hear the volleyball youngsters laughing in the background provocatively 

referring to the "palangi man". After his wife had arrived home, she proceeded to 

hang out some washing while he was feeding a small piglet that they had. Mr Baldi 

said that he was inside the house with the piglet and suddenly his wife ran inside and 

told him that one of the Salvation Army men was coming to beat her. Mr Baldi said 

that upon hearing this he got his gun and walked outside and he saw the complainant 

with his hand on the boundary wall. He explained that his intention was only to scare 

the complainant and he had no bullets in the gun. He continued: 120 

"I stepped down. I told him to go away, one, two, three times. 

He did not move at all. So I took two steps over and said, "go 

away otherwise I'll blow your brains out." 

Mrs Baldi also gave evidence and said that while she was hanging out the washing 

she heard the two boys sitting on the concrete mocking her. She said that they were 

pretending to be at a Tongan kava ceremony and one of them would say, "the kava is 

ready" and the other would say things like, "give it to the man feeding the piglets" 

and "give it to the wife hanging out the washing." 
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Mrs Baldi said that she went over to the boundary wall and told the boys that 

they should be acting like Christian people. She went on to say that at that point the 130 

complainant suddenly came up to the fence. She said that he was angry and she 

wasn't sure where he had come from or what he was saying but he started swearing at 

her and said that he was going to jump over the wall and hit her. The witness said that 

she was scared and she went into the house and told her husband what the 

complainant had said to her. She then went outside again and the next thing she heard 

was her husband shouting at the complainant to go away. She said that her husband 

was standing in the doorway of their house with his gun facing down beside him. He 

repeated that order three times and then he walked forward a couple of feet and made 

the threat to the complainant to blow his brains out. 

In cross-examination, Mrs Baldi said that she had never seen the gun before but 140 

she was not afraid of it because she knew that it did not contain any bullets. She was 

asked to handle the gun, which had been produced as an exhibit, in the witness box 

and demonstrate to the court how she was able to be sure that it contained no bullets. 

She was unable to demonstrate the assertion she had made but she said that she was 

able to tell because she had been standing close to her husband at the time. I found 

her answer totally unconvincing and I did not believe her. 

As neither of the two boys who had been sitting in the concrete yard were called 

to give evidence, I am prepared to accept that they were making the remarks 

attributed to them by Mrs Baldi. I accept that she would have found the remarks 

offensive. However, I simply do not believe the rest of her story about the alleged 150 

swearing and threats made by the complainant. 

Although I do not accept that evidence called by the defence, it is, nevertheless, 

still necessary for me to go back and ask myself whether the Crown has established 

all the elements of the charge against the accused to the required standard of proof. 

In written submissions, counsel for the accused raised two main issues. First, he 

relied on the defence of lawful justification and then, secondly, he submitted that the 

Crown had failed to prove that the complainant had reasonable grounds for believing 

that the accused had the ability at the time to carry out his threat. 

I can dispose of the second submission quite briefly. It is a factual matter. I find 

that the Crown has certainly proved this element of the offence. The evidence of the 160 

complainant was that he walked away from the boundary wall so that the young 

people standing behind him would not get hurt when the accused pulled the trigger. I 

accept that evidence. It shows, in a rather dramatic way, that the complainant was not 

treating the accused's remarks as simply an idle threat. 

The other submission made by counsel was that the accused's actions were 

justified in order to protect his wife who was in imminent danger of being beaten up 

by the complainant. Defence of others is a justified defence. If an assault is 

threatened, a person may use such force as is reasonable in the circumstances to repel 

it; an honest, even if unreasonable, belief in the existence of facts which, if they 

existed, would render the use of such force reasonable, is a defence -- Halsbury, 4th 170 

edition, vol 11(1), para 498. As Halsbury also makes clear, in deciding whether the 

force used in any given situation was reasonable, all the circumstances are to be 

considered including the accused's opportunity to retreat. 

I have already held that there were, in fact, no threats made to the accused's 

wife. I found the complainant to be a credible witness and his evidence was supported 

to a large extent by his Salvation Army colleague, Vili Talalima. Not only do I find 
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that no threats were made to Mrs Baldi but I do not believe that she ever told the 

accused that the complainant was coming to beat her. In any event, even had there 

been some threat made of the type alleged by the accused, which I stress I do not 

accept, I would have held that the accused could and should have simply retreated 180 

indoors and his response in threatening the complainant with a firearm in the way that 

he did was totally unreasonable. 

I am satisfied that the Crown has proved the charge beyond reasonable doubt 

and the accused is convicted accordingly. 
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R v Mafua 

Supreme Court, Nuku'alofa 

Ford J 

Cr 122/2002 

17 and 18 March 2003; 26 March 2003 

Criminal law – indecent assault – lack of knowledge of age of complainant - 

acquitted 

The 15-year-old complainant was born on 31 December 1987 and her child was born 

on 1 May 2001. She lived with her maternal grandparents at Makapae and she knew 

the accused. He was a close friend of her grandfather's, Pila, and often attended kava 10 

parties at their home. According to the Crown's case, on the morning of Saturday 24 

August 2002, the complainant and her 15 month-old baby were effectively abducted 

by the accused from the Talamahu market and held hostage until their release two 

days later. During that time, the complainant was subjected to threats and acts of 

sexual intercourse, first in the bush at Sopu and later in the bush near Fatai. The 

accused, however, was not charged with the more serious offences of seduction or 

rape. Instead he faced one charge only of indecent assault, contrary to section 124 of 

the Criminal Offences Act (Cap 18). He pleaded not guilty and the matter proceeded 

to trial. 

Held: 20 

1. To establish a charge of indecent assault the Crown must prove first, that 

there was an assault on the complainant, which is any intentional 

application of force. Secondly, the assault must be indecent according to 

commonly accepted community standards. Finally, the Crown must 

establish that the complainant did not consent to what occurred and that 

the accused did not honestly believe that the complainant consented. As in 

any criminal case, the onus lay on the Crown to prove all the various 

elements of the charge beyond reasonable doubt. There was no onus on an 

accused person to prove anything or to give or call evidence in his 

defence. 30 

2. One of the elements which the Crown had to be able to establish beyond 

reasonable doubt in order to prove guilt was mens rea or, in other words, 

that the accused had knowledge of the wrongfulness of his acts. The 

accused satisfied the court that the complainant consented to the acts 

which formed the subject of the charge and satisfied the court that he 

honestly and genuinely believed upon reasonable grounds that the 
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complainant was over the age of 15 years. Given these factual findings the 

court asked where was the guilty mind? 

3. The Crown was not able to disprove the defence of lack of knowledge of 

the age of the complainant and the prosecution must fail. The accused was, 40 

accordingly, acquitted. 

Cases considered: 

 B (a minor) v Director of Public Prosecutions [2000] 1 All ER 833 

 R v K [2001] 3 All ER 877 

 R v Tolson (1889) 23 QBD 168 

Statutes considered: 

 Criminal Offences Act (Cap 18) 

Counsel for the Crown : Mr Pouono 

Counsel for the accused : Mr Tu'utafaiva 

Judgment 50 

According to the Crown's case, on the morning of Saturday 24 August 2002, the 

complainant and her 15 month-old baby were effectively abducted by the accused 

from the Talamahu market and held hostage until their release two days later. During 

that time, the complainant was subjected to threats and acts of sexual intercourse, first 

in the bush at Sopu and later in the bush near Fatai. The accused, however, has not 

been charged with the more serious offences of seduction or rape. Instead he faces 

one charge only of indecent assault, contrary to section 124 of the Criminal Offences 

Act (Cap 18). He pleaded not guilty and the matter proceeded to trial. 

The 15-year-old complainant told the court that she was born on 31 December 

1987 and her child was born on 1 May 2001. She said that she lived with her maternal 60 

grandparents at Makapae and she knew the accused. He is a close friend of her 

grandfather's, Pila, and he often attended kava parties at their home. 

She said that on the morning of 24 August the accused and his friend, Sitalingi, 

picked her and her baby up from the market on the pretext of taking her to a nearby 

takeaway shop to buy some food for her grandmother who was still at the market. 

Instead, they drove her to Sopu and dropped her off at the corner of the turn-off to 

Hofoa. The accused then told her to wait for him by the beach while he took Sitalingi 

to his home at Hofoa. 

The accused eventually returned and told the complainant to run away with him. 

They had sex for about an hour under a fau tree along the foreshore. The accused had 70 

threatened her with a knife and said that if she did not have sex with him then he 

would kill her. The baby lay on the ground along-side of them. After the intercourse 

had taken place, the accused fell asleep. They remained under the fau tree until 

approximately 5 pm and then they walked around the beach to the village of Fatai and 

stayed the night at an api belonging to one of the accused's relatives. 

Early on the Sunday morning, the accused took the complainant into the bush at 

Fatai and had sex with her again under a fau tree. The complainant said that she told 

him not to do it but he forced her. She said that on that occasion the intercourse lasted 

for some two hours. Her child was still with her. They had had nothing to eat. 
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At about 8 am that same morning, they moved from the bush into an area of tall 80 

grass and they talked. After a while the accused started touching her again and they 

moved under a banana tree. The complainant said, "he told me to take off my clothes 

but I refused and so he forced me." They again had intercourse. On that occasion, the 

complainant said, "he fucked me from the back." They stayed in the long grass area 

until dusk when they moved to another bush area. Early the following morning, the 

accused walked the complainant to the road at Lakepa leading to her home. She said 

that she told her grandfather and mother what had happened. Her mother had already 

complained to the police over her disappearance. 

In cross-examination, the complainant said that she had been adopted by her 

grandparents when she was only a few month-old but she kept in touch with her 90 

mother who lived nearby. Since the incident, she had gone back to live with her 

mother and stepfather. She told the court that she had left school in 1999 when in the 

fourth form because her grandparents had told her to. 

The complainant denied having had sex with the accused on any other occasion 

or having made arrangements to meet him at the market on the Saturday in question. 

Mr Tu'utafaiva cross-examined her closely on all aspects of her evidence about the 

abduction. She told the court that she was unable to yell for help when they were 

having sex at Sopu because the accused had grabbed her mouth and held it. It was put 

to her that she could have run away after the intercourse when the accused had fallen 

asleep but she said that she was unable to do so because he was lying on her shirt. 100 

When asked why she had not made an attempt to call out for help, she said that she 

did not see anyone and she felt scared. 

The mother of the complainant was called as a witness for the Crown. She told 

the court of the efforts she and her own mother had made over the weekend to try and 

locate the complainant and her baby. In cross-examination the mother, 'Ana, told the 

court that the complainant had left Liahona High School in August 2001, not in 1999 

as she had told the court. She also denied that the complainant had reached form four. 

'Ana agreed that the father of the complainant's child was a married man who had 

abducted her and was now serving time in prison over the offence. The child's father 

was not the accused. 110 

'Ana had said in evidence in chief that when her daughter disappeared during 

the weekend in question, she suspected that she had been taken by the accused who, 

she was aware, had been visiting the grandparents home frequently. She explained 

that her suspicions were based on what she had "observed and felt as a mother". In 

cross-examination the witness expanded on her observations at the time and told the 

court that her daughter had been sleeping a lot which was strange. She assumed, 

therefore, that her daughter was having sex with a man but when she had put this 

proposition to her, the daughter had denied it. 

The only other witness called by the Crown was Sitalingi. Defence counsel 

consented to the admission of all the police documentation as exhibits without the 120 

Crown having to call the police officers involved. 

The elements which the Crown must prove in order to establish a charge of 

indecent assault are well-established. First, there must be an assault on the 

complainant, which is any intentional application of force. Secondly, the assault must 

be indecent according to commonly accepted community standards. Finally, the 

Crown must establish that the complainant did not consent to what occurred and that 

the accused did not honestly believe that the complainant consented. As in any 



+ + 
 

64 [2003] Tonga LR 

 

criminal case, the onus lies on the Crown to prove all the various elements of the 

charge beyond reasonable doubt. There is no onus on an accused person to prove 

anything or to give or call evidence in his defence. 130 

In this case, the accused elected to give evidence. He told the court that he is a 

43-year-old married man with four children. He works planting vegetables and one of 

his work colleagues is the complainant's grandfather, Pila. Nearly every day after 

work they go around to Pila's api to drink Tongan kava. He knows the complainant 

well because she would sometimes serve the kava. 

The accused said that on the night of Friday 16 August 2002 he was drinking 

kava at Pila's place when the complainant approached him and asked whether he 

would take her grandmother, Siva, to hospital because she was feeling unwell. He 

agreed and he drove them to Vaiola hospital in his car. The complainant and her baby 

sat in the front seat and in the back seat were the grandmother, Siva, the 140 

complainant's mother, 'Ana and the complainant's seven-year-old sister, Keli. When 

they arrived at the hospital at around 9 pm, the accused was given $5 for petrol but he 

refused the money and gave it back to the complainant. The mother and grandmother 

then went into the hospital and the complainant gave the $5 to her young sister and 

told her to go and buy something from the shop. The accused said that the 

complainant then started touching his arm and when he took her hand, which was on 

his shoulder, she touched his penis. They then began kissing and she allowed him to 

touch her breasts. The accused asked the complainant whether they would have a 

chance to have sex and she told him that she would be waiting for him on the east 

side of the Talamahu market at 10 am the following day. The next morning the 150 

accused did not arrive at the market until sometime after 11 am but the complainant 

was waiting for him and they drove out to a tax allotment at Lapaha and had sexual 

intercourse under a mango tree. He later drove her back into town and dropped her off 

at the hospital. 

That entire incident had, quite properly, been put by Mr Tu'utafaiva to the 

complainant in cross-examination. She admitted everything about the hospital visit 

but denied kissing or having any other physical contact with the accused. She also 

denied arranging to meet him the following morning and travelling out to Lapaha. 

Turning to the weekend in question, which was the following weekend, the 

accused said that on the Friday night he had taken the complainant and her 160 

grandmother into town to pay the power bill. He said that when the grandmother went 

into the Shoreline office to pay the account, he and the complainant arranged to meet 

at the market again the following morning. That same Friday night, the accused and 

his friend Sitalingi drank kava and alcohol, first in town and then at Pila's place. The 

accused drank throughout the night and was heavily intoxicated. 

On the Saturday morning Pila asked the accused to drop him off at the 

Talamahu market. He agreed but he asked Sitalingi, who had had some sleep, to drive 

his car. The complainant and her baby travelled with them. The grandmother, Siva, 

had stayed at the market overnight. When they reached the market, the complainant 

went to see her grandmother at the stalls and then returned and told the accused to 170 

take Pila back home because he was too drunk and then come back and pick her up. 

She told him that she would leave her baby with the grandmother. The accused and 

Sitalingi proceeded to drive the grandfather home and when they returned to the 

market the complainant, with her baby, climbed into the back seat of the vehicle 
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alongside the accused. The accused asked her why she had brought the baby and she 

replied, "because I want to come away with you for good." 

Sitalingi was driving and when they reached Sopu and the turn off to his home 

village of Hofoa he told the complainant to get out of the car and wait for the accused 

to come back because he was afraid that his de facto wife would see her in the back of 

the car and assume that there was something going on between them. The accused 180 

said that when they then reached Sitalingi's home at Hofoa, he found that his own 

wife, 'Aimea, was with Sitalingi's partner. 'Aimea was angry with the accused 

because he was so drunk and she took the car away from him so that she could go 

shopping. The accused then had to wait approximately 20 minutes for a bus to come 

by so that he could go back and link up with the complainant who was still waiting 

for him alongside the road at Sopu. 

The accused told the complainant that his wife had taken the car off him and he 

had no money for another vehicle to take her anywhere. The complainant responded 

that she just wanted to go with him. They then went into a bush area opposite a 

residential house on the corner of the turn off to Hofoa and had sex under a fau tree. 190 

At one point some children going through the bush noticed them. The accused said 

that the complainant took off her own clothes and the baby slept on a blanket in a 

baby carrier alongside of them. At that stage it was about 12 noon. The accused said 

that he was "dead drunk" and he then fell asleep and did not wake up until 4.30 pm. 

When he awoke the complainant and her baby were still lying there. He told her to 

walk to Hofoa and get Sitalingi to drive her home but she replied that she did not 

want to go back home. They then walked around the foreshore to Fatai where they 

stayed the night in a house belonging to a friend. They ate some bread before going to 

sleep and the baby had some strawberry drink. 

The following morning, they walked to the accused's tax allotment between 200 

Fatai and Lapeka. They took turns in carrying the baby. There is a small house on the 

tax allotment and they had intercourse again in a bed inside the house. They then slept 

for a period but the complainant became concerned that her family would be looking 

for her and she would be beaten up. For this reason, she insisted that they should 

move outdoors. The accused took some blankets from the house and they stayed 

outside under some fau trees for the rest of the day. When darkness fell, they returned 

inside the house. 

The accused told the court that the complainant was adamant that she did not 

want to return home to her grandparents but she finally agreed to do so on the 

Monday morning after he promised her that he would move in and live with her 210 

grandparents. He walked the complainant to the road near her home. He was 

eventually spoken to by the police the following week. 

The Crown prosecutor's cross-examination of the accused was very brief. The 

accused was not challenged on any part of his story or over his assertion that the 

complainant consented to everything that had gone on. Instead, he was cross-

examined about his knowledge of the complainant's age. Crown counsel asked why 

he had not made any attempt to find out the girl's age. The accused said that he had 

not considered that question because, as she had already given birth, he assumed that 

she was older. His answer in that respect, as with the rest of his evidence, was 

consistent with what he had told the police in the official Record of Interview. The 220 

last questions recorded in the police interview (as translated) read: 
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"Q. 51. It was said that you threatened (the complainant) with 

a knife to have sex with you? 

A. Hey, police officer, there was no such thing happened for 

she was left at the foreshore and I returned later and I was 

dead drunk -- I fell asleep from drunkenness but she did not 

leave me. 

Q. 52. What about her age, had you already asked her about 

that? 

A. No. I thought that she was 18 years old or more for she had 230 

already given birth and she had a gap in her teeth that made 

me think she was old." 

It is fair to say that in the witness box the complainant certainly appeared to be older 

than 15 and I accept, for the reasons he gave, that the accused honestly and genuinely 

believed on reasonable grounds that she was over the age of 15 years. Whatever 

views one might have about the morality of his conduct, the accused did appear to be 

a truthful witness and I have no reservations in accepting his description of the events 

wherever it differed from that given by the complainant. The complainant's story was 

simply not credible and I reject it out of hand. I am satisfied that she was a willing 

participant in everything that happened and that she freely consented to the acts of 240 

sexual intercourse. 

That is not the end of the matter, however, because section 124 of the Criminal 

Offences Act, under which the accused has been charged, provides in subsection 2 

that a girl under the age of 16 years cannot, in law, give any consent which would 

prevent an act being an indecent assault for the purposes of the section. It is that 

provision which the Crown relies upon in the present case and counsel submits that 

once the Crown has proved an indecent assault has taken place and that the 

complainant was under the age of 16 years then that is all that is required. The Crown 

does not have to be concerned over establishing whether or not the accused believed 

that the girl had consented because under subsection 2 it is impossible, as a matter of 250 

law, for her to give her consent. As Crown counsel put it, "section 124(2) does not 

require any mental element." 

No authorities were cited to the court but I cannot accept that bald proposition 

advanced by the Crown. Every criminal act requires a mental element unless it is 

ruled out by the specific language of the text creating the offence. As Lord Steyn 

expressed the requirement in R v K [2001] 3 All ER 877 (at 910): 

"It is well established that there is a constitutional principle of 

general application that whenever a section is silent as to 

mens rea, there is a presumption that, in order to give effect to 

the will of Parliament, we must read in words appropriate to 260 

require mens rea." 
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Lord Bingham, in the same case, referred to R v Tolson (1889) 23 QBD 168 at 187 

and the following passage from the judgment of Stephen J., who he referred to as "an 

authority on the criminal law without rival in his time": 

"The mental element of most crimes is marked by one of the 

words "maliciously", "fraudulently", "negligently", or 

"knowingly", but it is the general -- I might, I think, say, the 

invariable -- practice of the legislature to leave unexpressed 

some of the mental elements of crime. In all cases whatever, 

competent age, sanity, and some degree of freedom from 270 

some kinds of coercion are assumed to be essential to 

criminality, but I do not believe they are ever introduced into 

any statute by which any particular crime is defined." 

Applying these principles to the present case, I find nothing in section 124 of the Act 

which by necessary implication justifies, in the words of Lord Bingham (at 907), the 

compelling conclusion that Parliament must have intended to exclude the mens rea 

requirement. One of the elements, therefore, which the Crown had to be able to 

establish beyond reasonable doubt in order to prove guilt was mens rea or, in other 

words, that the accused had knowledge of the wrongfulness of his acts. The accused, 

for his part, has satisfied the court that the complainant consented to the acts which 280 

form the subject of the charge and he has satisfied the court that he honestly and 

genuinely believed upon reasonable grounds that the complainant was over the age of 

15 years. Given these factual findings, I pose the rhetorical question, where is the 

guilty mind? 

The Crown needed to be able to prove the absence of consent and that the 

accused did not honestly believe at the time of the incident that the complainant was 

aged 16 or over. In the R v K case the 26-year-old defendant had been charged with 

indecent assault on a 14-year-old girl contrary to section 14(1) of the Sexual Offences 

Act 1956 (UK). His defence was that the sexual activity between them had been 

consensual and he honestly believed that she was 16. Section 14(2) of the English Act 290 

is identical to section 124(2) of the Tongan Criminal Offences Act. It provides that a 

girl under the age of 16 cannot in law give any consent which would prevent an act 

being an assault for the purposes of the section. 

After considering in detail the history of the relevant legislation, the House of 

Lords in answer to a certified question referred to it by the Court of Appeal, held that 

the defendant is entitled to be acquitted if he holds an honest belief that the victim 

was aged 16 years or over. The defendant's belief need not be reasonable provided 

that it was honest and genuine. 

That decision was consistent with an earlier decision of the House of Lords in a 

slightly different context, B (a minor) v Director of Public Prosecutions [2000] 1 All 300 

ER 833 which was a case involving a 15 -year-old boy who was charged with inciting 

a girl under the age of 14 to commit an act of gross indecency, namely oral sex. It was 

accepted that the defendant honestly believed that the girl was over 14 years. The 

issue was whether the defendant was entitled to be acquitted if he held an honest 

belief that the girl was 14 years or over. The House of Lords answered the question in 

the affirmative. 
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One of the issues raised by Crown counsel in that case was that it would be 

difficult for the Crown to disprove a defence of lack of knowledge of the age of the 

victim. Commenting upon the submission, Lord Steyn (at 851) said: 

"In my view counsel has overstated the difficulties ... , 310 

recklessness or indifference as to the existence of the 

prohibited circumstance would be sufficient for guilt. And in 

practice the Crown would only have to shoulder the burden of 

proving that the defendant was aware of the age of the victim 

if there was some evidentiary material suggesting the 

possibility of an honest belief that the child was over 14." 

In the present case, the Crown has not been able to disprove the defence of lack of 

knowledge of the age of the complainant and, having regard to my findings as set out 

above, the prosecution must fail. The accused is, accordingly, acquitted. 
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R v Pohiva 

Supreme Court, Nuku'alofa 

Ward CJ 

CR 114-117/2002 

28 March 2003; 31 March 2003 

Practice and procedure – jury selection 

Jury selection – avoiding bias – may attract other perception of bias 

The accused were all variously charged with sedition and forgery offences which 

stemmed from a single document, dated 8 November 1991. This purported to be a 

letter from the, then, private secretary to the King and suggested His Majesty had 10 

$35M in secret bank accounts. The accused elected jury trial and the prosecution 

applied for an order that the jury should not be selected from the Tongatapu district 

where the trial is to be held but from Vava'u. The accused oppose the application on 

the basis that they should have a jury from this district or, if not, that it should be 

drawn from a district other than Vava'u. The second and third accused were elected 

Members of the Legislative Assembly and were also members of the Tonga Human 

Rights and Democracy Movement. The first accused was the son of the second and, 

although not a Member of Parliament, worked for the THRDM. 

Held: 

1. The test was to ensure that there was no real risk of a perception by an 20 

informed and objective observer of anything other than even-handed and 

dispassionate justice being administered. 

2. The court was satisfied that whilst there may be some perception of 

possible bias with a jury from Tongatapu one way or the other, a decision 

to use an alternative district would give rise to equally strong, although 

possibly different, perceptions in relation to the alternative. 

3. The application was refused. 

Cases considered: 

 R  v Middleton (CA 218/00) NZ 

 Wallace v Abbott T9/02NZ 30 

Counsel for prosecution : Mr Jones and Mr Kefu 

Second accused in person 

Counsel for first and third accused : Mr Tu'utafaiva 
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Judgment 
These accused are variously charged with sedition and forgery offences. They 

all stem from a single document, dated 8 November 1991, which purported to be a 

letter from the, then, private secretary to the King suggesting His Majesty had $35M 

in secret bank accounts. 

The accused have elected jury trial and the prosecution has applied for an order 

that the jury should not be selected from the Tongatapu district where the trial is to be 40 

held but from Vava'u. The accused oppose the application on the basis that they 

should have a jury from this district or, if not, that it should be drawn from a district 

other than Vava'u. 

The second and third accused are elected Members of the Legislative Assembly 

and are also members of the Tonga Human Rights and Democracy Movement. The 

first accused is the son of the second and, although not a Member of Parliament, 

worked for the THRDM. 

The offending letter first appeared in the newspaper "Kele'a", which is 

published by the first and second accused, in an edition distributed to the public in the 

latter half of January 2002. A further version was published by the "Taimi 'o Tonga" 50 

newspaper in early February 2002 and the second defendant participated in a 

television broadcast on 13 February during which the letter and the allegations in it 

were, it appears, vigorously debated. 

On 25 February the offices of the THRDM were searched by the police and the 

accused were subsequently arrested. 

On 7 March 2002 there was the general election which resulted in the second 

and third accused being elected as Members for Tongatapu. At the same election I 

was told from the bar table that seven of the nine Peoples' Representatives were 

members of the THRDM. The others were the two members for Vava'u of which one 

was an independent candidate and the other a member of the Kotoa movement. 60 

Mr Jones, for the prosecution, in detailed written submissions has argued that 

'there is an immediate and inevitable conflict of interest if members of an electorate 

have to sit in judgment on Members of Parliament for their own electorate'. He 

suggests that 'the political process is such that it is designed for members of the 

electorate to be influenced by the persons who campaign as candidates, especially 

those elected as their Members of Parliament .... The credibility of the accused will be 

a fundamental issue at trial. Members of an electorate will have already made 

credibility assessments on the people they do or do not vote for. To have jurors 

selected from this group would undermine the entire trial process'. 

He also suggests that 'it is highly undesirable to have a jury on a serious 70 

criminal matter which goes to the heart of the constitutional process to be picked from 

the district that voted two of the three accused into Parliament. There is a very real 

prospect of jury influence by political affiliation in the Tongatapu district. Any trial 

with a jury picked from that district would have the appearance of being biased in 

favour of two of their elected Members of Parliament'. 

He refers to the events having been significantly politicised in Tongatapu and to 

the 'inevitable' pre-determination of the issues. It would, he suggests, be 'literally 

impossible to have an impartial jury on that basis'. 

His arguments in favour of selection from Vava'u are based on the suggestion 

that 'the jury panel from Vava'u is not directly involved in the electoral process for the 80 

two accused and would not have had to consider the alleged seditious material in that 
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context. As such, a jury from Vava'u would be the most likely to be impartial and 

unaffected by any pre-trial publicity and/or publications. 

The case must be decided on the evidence as opposed to political 

considerations. A Vava'u jury would be the most likely to do this'. 

There will, he continues, 'be no prejudice to the accused by having a jury from 

Vava'u. Whilst the jury panel from Vava'u may have seen publicity about the alleged 

forged letter and matters relating to sedition, they would not have had to make any 

decisions on candidates prior to casting their votes in the general election. Vava'u is 

the district most likely to have been the least affected. Strong directions from the 90 

court would deal with any such issues'. 

He concludes that 'the accused have the right to be tried before an impartial jury 

of their peers. Equally the Crown has the right to have the accused tried before an 

impartial jury uninfluenced by the accuseds' political position, publicity or other 

extraneous material. The only way to ensure a fair trial both in substance and 

appearance, is to have the jury selected from the Vava'u district list'. 

In general, the defence suggest the application is really motivated by a belief 

that the accused are more likely to be acquitted by a Tongatapu jury and more likely 

to be convicted by a Vava'u jury. If the last election suggests a majority of voters in 

Tongatapu support the THRDM, they equally suggest the majority are against them in 100 

Vava'u. The court has no figures of the numbers of votes cast in the election or of the 

percentage of the eligible electorate who actually voted. 

In his oral submissions Mr Jones denies that. Citing the New Zealand cases of R 

v Middleton (CA 218/00) and Wallace v Abbott T9/02, he suggests that the 

fundamental principle is as stated in the former: 

"It is at the heart of our criminal justice system that any 

person who stands trial does so before a court which is 

independent, impartial and unaffected by influences which 

could predispose them one way or the other." 

The test is "to ensure that there is no real risk of a perception by an informed and 110 

objective observer of anything other than even-handed and dispassionate justice being 

administered."  

I accept that is the correct approach. 

The defence ask, if the jury is to be picked from somewhere other than 

Tongatapu, why is Vava'u suggested. Why not, they ask, the Niuas or 'Eua? 

The prosecution point out that the television broadcast would have reached 'Eua 

so they would be more aware of the letter and its implications and that the logistics of 

selecting a jury from the Niuas for a long trial is simply too difficult. 

There is no doubt that the court has the power to change the venue of a trial and 

equally the power to order the selection of a jury from another district. Where there is 120 

a real risk that trial by a jury from the district of the hearing would appear to be unfair 

or suggest that the proceedings were other than even-handed and dispassionate, the 

court should accede to an application for selection from another district. It must 

determine which district would cure the problem. There is little point in selecting 

from an alternative if that will give rise in itself to the same or alternative suggestions 

of bias whether for the accused or the prosecution. 
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There is no doubt that the issue of the letter was widely discussed at the time. It 

prompted widespread and often heated debate by many people and feelings were 

clearly divided. If I am to accede to this application, I must be reasonably sure that 

the panel is chosen from a district that was not strongly affected by the debate. I need 130 

also to be satisfied that the issues debated were so closely linked to the election 

campaigns of the second and third accused that a decision to vote for or against them 

was determined by the same considerations as were used as the basis of debate about 

the letter. 

I am far from satisfied of either matter. Whilst there may be some perception by 

an impartial observer otherwise, I do not think his perception would be changed as a 

result of selecting a jury from another district anywhere in the country. Those who 

perceive a chance of bias are far more likely to be swayed by considerations of the 

direction of the bias than of its existence in the first place. I believe there is an 

element of that in the prosecution application. 140 

I asked Mr Jones whether he would have been making this application if the two 

accused had not been elected. He was unable to give an answer without more time to 

consider it. I found that a surprising position for a prosecutor seeking simply to select 

a jury from another area to ensure lack of bias from whichever direction it came. 

The most important basis of trial by jury is that it should be selected from a 

cross section of the community with no regard to affiliations or loyalties. Random 

selection is undoubtedly the best safeguard of impartiality and fairness. That will 

apply in this case as in all others. 

There is no way of knowing whether the potential jurors in this case voted for 

the accused or against them. We have no way of knowing, in the possible contest of 150 

loyalties this case could provoke, what are their views of the dangers of this letter. If 

the prosecution or the accused recognise a juror as having known affiliations, they 

can correct it by challenge. 

Whilst I acknowledge the foundation of the prosecution concern, I do not accept 

it is cured by choosing an alternative venue for jury selection. The debate about this 

letter at the time was too widespread to be able to find a region where it was not 

discussed. Even if it became 'politicised' at the time as the prosecution suggest, I am 

not satisfied the foundation of people's opinion about the letter was the same as their 

decision of how to vote. Neither am I satisfied that the chance of having a jury of 

supporters of the second and third accused is any greater than one of people who 160 

voted the other way. 

It is a requirement in all trials to warn the jury that its verdict must be based on 

the evidence and to disregard anything they may have heard or might hear elsewhere. 

In Tonga it is especially important. Many cases are tried here by juries who will 

almost certainly have heard and very likely have taken part in discussions about the 

reported 'facts'. A properly firm direction on the dangers is an adequate safeguard. I 

do not consider this case is so much of an exception that it needs special treatment. 

I am satisfied that whilst there may be some perception of possible bias with a 

jury from Tongatapu one way or the other, a decision to use an alternative district will 

give rise to equally strong, although possibly different, perceptions in relation to the 170 

alternative. 

The final point raised is that, in a district where feelings are so divided, there is 

a real risk of a 'hung jury' – one that cannot agree. I accept that may be a particularly 
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substantial risk in this particular case but I am satisfied that the causes of it here are 

just as likely to surface in a jury selected from any part of the Kingdom. 

The application is refused. 
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Vaea v Police 

Supreme Court, Nuku'alofa 

Ford J 

AM 3/03 

1 April 2003; 1 April 2003 

Traffic law – driving under the influence - cancelled or suspended licence 

Appeal against sentence – imprisonment for careless driving – appeal allowed 

and sentence suspended 

The appellant was employed as a driver at the Chinese Embassy and he was on his 

way to the airport to pick up the ambassador when he had an accident. The appellant 10 

had been partying all night and then in the morning he drove out to the airport to 

collect the ambassador. When he found out that the ambassador's flight would not be 

arriving until later in the afternoon, he drove back into town and drank a further eight 

beers. Not surprisingly, he lost his job over the incident. The medical report produced 

as an exhibit shows that the appellant was drunk. The appellant appealed against 

penalties imposed in the Magistrates' Court at Mua on 6 December 2002. The 

appellant was sentenced to three months imprisonment and had his licence suspended 

for one year on a charge of driving under the influence of alcohol, contrary to section 

25(2)(b) of the Traffic Act (Cap 156). At the same time, he was sentenced to one 

months imprisonment for careless driving, contrary to section 25(1) of the Traffic 20 

Act. The sentences were ordered to be concurrent. The appellant was not represented 

by counsel in the Magistrates' Court. He pleaded guilty at the outset. He had no 

previous convictions of any kind. At the appeal he was represented by Mr 'Etika who 

alleged that the penalty on both charges was excessive and, in any event, the 

magistrate should have given consideration to a suspended sentence. 

Held: 

1. On the driving under the influence charge, the appellant's drivers licence 

was suspended for one year. The Act did not provide for "suspension" of a 

drivers licence. Section 29(1) required the court to "cancel" a defendant's 

motor drivers licence and disqualify him from obtaining another for such 30 

period between one and three years, as the court thought fit. 

2. There was a difference between a cancellation and a suspension. A 

cancellation annulled the licence and put an end to it unless the 

cancellation order itself is later revoked pursuant to section 29(5) of the 

Act. A "suspension" on the other hand was something less permanent. 

When a court imposed a sentence laid down in legislation it must follow 
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the terminology prescribed. The court was not empowered to suspend a 

defendant's licence. It could only make an order cancelling the licence and 

disqualifying the individual from obtaining a new replacement licence for 

the duration of the period specified. Once cancelled, the original licence 40 

ceased to exist. 

3. The sentence in the court below was varied by deleting the reference to a 

suspension of the appellant's drivers licence and substituting an order that 

the appellant's motor drivers licence was cancelled and he was disqualified 

from obtaining another drivers licence for a period of 12 months. 

4. Once the magistrate decided on a prison sentence, he should have then 

dealt with the question of whether or not it was appropriate to suspend the 

sentence in a whole or in part. He did not do that and the matter was not 

raised by the appellant, no doubt because he was not represented by 

counsel. The appellant was still only a young man and it was most unlikely 50 

that he would re-offended in future. He had an unblemished record and he 

co-operated with the authorities. The plea for a suspended sentence was 

appropriate and the whole term of the imprisonment sentence was 

suspended for a term of two years. 

Case considered: 

 Prescott v Police [2001] Tonga LR 317 

Statute considered: 

 Traffic Act (Cap 156) 

Counsel for appellant : Mr 'Etika 

Counsel for respondent : Mr Sisifa 60 

Judgment 
The appellant has appealed to this Court against penalties imposed in the 

Magistrates' Court at Mua on 6 December 2002. The appellant was sentenced to three 

months imprisonment and had his licence suspended for one year on a charge of 

driving under the influence of alcohol, contrary to section 25(2)(b) of the Traffic Act 

(Cap 156). At the same time, he was sentenced to one months imprisonment for 

careless driving, contrary to section 25(1) of the Traffic Act. The sentences were 

ordered to be concurrent. 

The appellant was not represented by counsel in the Magistrates' Court. He 

pleaded guilty at the outset. He had no previous convictions of any kind. In this Court 70 

he is represented by Mr 'Etika who alleges that the penalty on both charges was 

excessive and, in any event, the magistrate should have given consideration to a 

suspended sentence. 

On the driving under the influence charge, the appellant's drivers licence was 

suspended for one year. The Act does not provide for "suspension" of a drivers 

licence. Section 29(1) requires the court to "cancel" a defendant's motor drivers 

licence and disqualify him from obtaining another for such period between one and 

three years, as the court thinks fit. 
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There is a difference between a cancellation and a suspension. A cancellation 

annuls the licence and puts an end to it unless the cancellation order itself is later 80 

revoked pursuant to section 29(5) of the Act. A "suspension" on the other hand, 

connotes something less permanent. A court imposing a sentence laid down in 

legislation must follow the terminology prescribed. The court is not empowered to 

suspend a defendant's licence. It can only make an order cancelling the licence and 

disqualifying the individual from obtaining a new replacement licence for the 

duration of the period specified. Once cancelled, the original licence ceases to exist. 

Counsel for the appellant stressed that his client has an unblemished record; that 

there was no evidence of an accident involving injury to any person and there was no 

evidence before the magistrate about the extent of the damage, if any, caused to the 

other vehicle. All one can say from the summary of facts is that the vehicle being 90 

driven by the appellant collided with the rear of the car travelling ahead of it but it 

appears that both vehicles were able to continue on their way and the only damage 

identified in the summary of facts is that the number plate fell off from the front of 

the appellant's car and was later found at the scene. 

Mr 'Etika also submitted that the magistrate erred in having regard to the fact 

that the police summary of facts stated that the appellant had been partying all night 

and then had a further eight beers during the day. The accident did not occur until 

later in the afternoon. The point counsel made is that there was no confession by the 

appellant or other evidence to confirm these matters. I reject this submission, 

however, because the prosecutor read out the summary of facts to the court and the 100 

appellant was then invited to address the court. With one exception which I will refer 

to shortly, the appellant did not dispute any of the facts stated but he apologised for 

what had happened. It is too late now for counsel to try and dispute the facts stated in 

the police summary. 

Mr 'Etika also submitted that the magistrate placed undue weight on the fact that 

the appellant was employed as a driver at the Chinese Embassy and, at the time of the 

accident, he was on his way to the airport to pick up the ambassador. Crown counsel 

submitted that the magistrate was entitled to take that factor into account. I accept that 

proposition but phrases in the magistrate's decision such as, you are "a driver to a 

very important person" and it is an important fact to the court "that these people are 110 

diplomatic people and their lives are in your hands when you are driving" may 

indicate that, in the circumstances of this case, too much emphasis was placed on the 

point because the ambassador was not in the vehicle. 

In Prescott v Police [2001] Tonga LR 317 I set out certain sentencing principles 

which might be helpful to magistrates in cases of this nature although I accept that 

they can only be regarded as guidelines at most because what is an appropriate 

sentence will vary from case to case. The passage I refer to reads: 

"In general, unless the circumstances are exceptional in 

someway, such as where there is an accident involving death 

or serious injury for example, a custodial sentence is unlikely 120 

to be upheld in respect of a driving under the influence 

charge, unless the circumstances of the offending reveal a 

high level of intoxication combined with either a record of 

similar offending in the past or especially dangerous driving, 

or both. Even in those, one would hope, relatively rare cases 
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where a custodial sentence for a first-time offender would be 

appropriate, the magistrate will still need to consider whether, 

in all the circumstances, a suspended sentence is called for." 

The evidence in the present case does reveal a high level of intoxication. The 

appellant appears to have been partying all night and then in the morning he drove out 130 

to the airport to collect the ambassador. When he found out that the ambassador's 

flight would not be arriving until later in the afternoon, he drove back into town and 

drank a further eight beers. Not surprisingly, he lost his job over the incident. The 

medical report produced as an exhibit shows that the appellant was drunk. 

There is an added factor. The police summary of facts stated that the appellant 

did not report the accident to the police. The appellant, however, took issue with that 

statement and he told the magistrate that after the accident he was afraid but he drove 

back to the office and telephoned the police. The magistrate, however, accepted the 

police version and held in his decision that the appellant did not report the matter to 

the police. That is unfair. Once the matter was disputed, the magistrate should have 140 

called on the prosecutor to call evidence on the point or he should have accepted the 

appellant's denial. The magistrate obviously placed some weight on the failure of the 

accused to report the matter to the police because he specifically mentions this point 

in his judgment. Principally for this reason, I find that the sentence of three months 

imprisonment is excessive and I propose to reduce the term to two months 

imprisonment. In addition, I impose a fine on the driving under the influence charge 

of $400 to be paid in 14 days, failing which the appellant will be imprisoned for three 

weeks. I do not propose to interfere with the sentence on the careless driving charge. 

Counsel for the appellant submitted that the magistrate should have considered a 

suspended sentence. Having decided on a prison sentence, the magistrate should have 150 

then dealt with the question of whether or not it was appropriate to suspend the 

sentence in a whole or in part. He did not do that and the matter was not raised by the 

appellant, no doubt because he was not represented by counsel. The appellant is still 

only a young man but I agree with counsel that it is most unlikely that he will re-

offended in future. He has an unblemished record and he co-operated with the 

authorities. On balance, I consider that the plea for a suspended sentence is 

appropriate and I suspend the whole term of the imprisonment sentence for a term of 

two years from today's date. 

Finally, the sentence in the court below is further varied by deleting the 

reference to a suspension of the appellant's drivers licence and substituting an order 160 

that the appellant's motor drivers licence is cancelled and he is disqualified from 

obtaining another drivers licence for a period of 12 months from today's date. 

Pursuant to section 29(4) of the Traffic Act, a copy of this order is to be 

delivered to the Principal Licensing Authority. 
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R v 'Ofa 

Supreme Court, Nuku'alofa 

Ford J 

CR 145/02 

25 March 2003; 3 April 2003 

Criminal law – assault – defence of self defence – not accepted 

The complainant, Mele Falepapalangi, was in the home of the accused and an 

argument developed. The accused punched the complainant twice with his right hand 

on the left side of her face. He also punched her on her lip and on her head and on her 

left arm. The complainant alleged that the accused grabbed a bush knife and a fishing 10 

spear and was coming back towards her. She then began walking backwards towards 

the door through which she had entered. When she reached the doorway she was still 

watching the accused though her vision was blurred. She had her back to the 

entrance-way and so, for support, she started to grope for the door frame with both 

arms outstretched above her head. Just as the accused was about to reach the 

complainant, his wife jumped up and intervened by standing between them and 

grabbing the accused and telling him to stop. He, nevertheless, was still able to reach 

out with the knife and it cut into the palm of the complainant's left-hand which was 

up by the door frame. The complainant told the court how she was able to crawl to a 

neighbour's house and contact the police. She described her injuries and her visit to 20 

Vaiola hospital. The accused did not challenge the doctor's report or the nature of the 

injuries the complainant sustained. The accused, 'Epuefi 'Ofa, was charged with one 

count of causing bodily harm, contrary to section 107 of the Criminal Offences Act 

(Cap 18). The particulars in the indictment allege that on 24 January 2001 at Mapelu, 

Liahona, he wilfully and without justification caused bodily harm to Mele 

Falepapalangi. The accused advanced a defence of a mixture of self defence and 

defence of property. 

Held: 

1. A person was justified in using reasonable force when acting in self 

defence, defence of others or defence of property provided that no more 30 

force was used than was necessary for the purpose. 

2. The court found the complainant to be a credible witness and accepted her 

account of events. 

3. The defences advanced were rejected and the accused was convicted. 
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Statute considered: 

 Criminal Offences Act (Cap 18) 

Counsel for the Crown : Mr Sisifa 

Counsel for the accused : Mr Kengike 

Judgment 40 

The accused, 'Epuefi 'Ofa, is charged with one count of causing bodily harm, 

contrary to section 107 of the Criminal Offences Act (Cap 18). The particulars in the 

indictment allege that on 24 January 2001 at Mapelu, Liahona, he wilfully and 

without justification caused bodily harm to Mele Falepapalangi. 

The 36-year-old complainant, Mele Fakapapalangi, is a married woman living at 

Mapelu. She works as a waitress in a restaurant. On 24 January 2001 she arrived 

home from work at approximately 4 pm. Later, as she was on her way to visit her 

parents' house nearby, she met her friend and they started talking under a mango tree. 

While they were talking, they noticed the accused's son, Malu, who she estimated to 

be 10 or 11 years old, walk past them to her parent's house and call out the name of 50 

her mother, Salote. There was no response and the boy then walked back to his home. 

As he walked past the complainant and her friend, the friend asked the boy why he 

was calling out for Salote and he replied that he had a message for her from his father. 

He did not say what the message was. 

The complainant and her friend continued talking and after a while they were 

joined by Salote who came and sat with them under the tree. A little later, Malu 

reappeared with two other children and he called out to the three woman the Tongan 

words for "shit face". He then repeated the words. The complainant said that it was 

not obvious who he was intending to refer to. None of the women reacted or did 

anything. The complainant returned to her home and later she went to choir practice 60 

which did not finish until after 9 pm. 

At approximately 10 pm that same evening the complainant decided to go to the 

accused's house to see what the message was that Malu had for her mother and why 

the boy had been swearing at them. She never expected that anything untoward would 

happen otherwise she would not have gone on her own but she was a close friend of 

the accused's wife and the families often visited each other's home. 

The complainant said that she knocked on the door and a young boy, Sione, who 

appeared from the evidence to be a visitor, opened it. He did not say anything but she 

went inside. She noticed the accused and his wife and some children. The accused 

was lying on the floor with his feet towards the door. The complainant asked him why 70 

he had sent his son to her mother's house and he replied that he wanted to have a 

message relayed to her. The complainant told him that her mother was old and she 

had sent her across instead and she asked what was the message. The accused replied 

that the reason he had sent his son to see her mother was because her mother had 

accused him of stealing a pig. The complainant then told him that she and her friend 

had been with the mother under the tree when the boy swore at them and she had not 

heard her mother say anything like that to the boy and so she asked the accused again, 

why he wanted to speak to her mother. 
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The complainant told the court that at that point the accused jumped up and said 

that he wanted her mother to go to his house so that he could "swear shit at her" and, 80 

as he spoke, he punched the complainant twice with his right hand on the left side of 

her face. He also punched her on her lip and on her head and on her left arm. She said 

that the punches were continuous and he did not stop. 

The plaintiff said that as the punches landed on her body, her vision became 

blurred and she started to fall to the ground. The accused ran towards the back door 

and she could hear him saying, "I will kill you today". He repeated the utterance and 

she could see that he had grabbed a bush knife and a fishing spear and he was coming 

back towards her. The witness demonstrated how she then began walking backwards 

towards the door through which she had entered. When she reached the doorway she 

was still watching the accused though her vision was blurred. She had her back to the 90 

entrance-way and so, for support, she started to grope for the door frame with both 

arms outstretched above her head. Just as the accused was about to reach the 

complainant, his wife jumped up and intervened by standing between them and 

grabbing the accused and telling him to stop. He, nevertheless, was still able to reach 

out with the knife and it cut into the palm of the complainant's left-hand which was 

up by the door frame. The complainant still has a small scar from that cut today, more 

than two years after the incident. It is clear, however, that had his wife not intervened 

at the precise moment she did, the accused may well have carried out his threat to kill 

the complainant. 

The complainant told the court how she was able to crawl to a neighbour's house 100 

and contact the police. She also described her injuries and her visit to Vaiola hospital. 

Very sensibly, Mr Kengike did not challenge the doctor's report or the nature of the 

injuries the complainant sustained. It was not necessary, therefore, to have the doctor 

called as a witness. 

The Crown called a police officer who produced the "Record of Interview", the 

"Statement of Charges" and a form described as a "Confession Statement". There was 

no challenge to any of the police documentation and the officer was not cross-

examined. 

In order to establish a charge under section 107 of the Criminal Offences Act, 

the Crown must be able to prove beyond reasonable doubt that the accused committed 110 

an assault on the complainant, which is any intentional or reckless application of 

force; that the act complained of was unlawful and that it resulted in "harm" to the 

complainant as that word is defined in section 107(2). The defence does not challenge 

any of these elements and it is accepted that the injuries sustained by the complainant 

amounted to "harm" within the definition. 

The defence advanced by counsel for the accused appears to be a hybrid defence 

or mixture of self defence and defence of property. Both are recognised defences at 

common law. In essence, a person is justified in using reasonable force when acting 

in self defence, defence of others or defence of property provided that no more force 

is used than is necessary for the purpose. 120 

The 39-year-old accused is a fisherman by occupation. He said in evidence that 

when Mele, the complainant, came into his home he could tell that she was angry. He 

was lying on the floor and she stood on his foot and said, "'Epu, why you swear at my 

mother?" The accused told her that he wasn't swearing at her mother but he wanted to 

ask her mother why she was saying that he had stolen a pig. He said that Mele kept 

shouting at him and his children were scared and so he asked her to get out of the 
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house. He told her to get out of the house three times and she refused. In the end, she 

challenged him to come and take her out. He then jumped up and went towards her 

and pushed her on her right arm and told her to get out but she scratched and punched 

him. At that point, he punched her on the mouth and then once on the head. He said 130 

that he only punched her twice. The complainant was still attacking him when his 

wife intervened and grabbed her and pushed her outside. 

The accused said that he did not use a bush knife or fishing spear but they were 

both in the living room because he had been using the bush knife and he was going to 

take the fishing spear when he went fishing later that night. The accused speculated 

that the complainant probably cut the palm of her hand when his wife threw her out of 

the house and she must have come in contact with the fence made of roofing iron. 

In cross-examination, the accused told how the police had been around to his 

home that same day to try and get him to reconcile with someone over a claim about a 

stolen pig. He admitted being angry over the allegation that he had stolen the pig. The 140 

following exchange then took place: 

"Q. I put it to you that because you were so angry during the 

day that when Mele came to you that night it made you more 

angry? 

A. I was not angry. If I was angry I would have beaten her up 

as soon as she arrived." 

I find that admission revealing. It shows a propensity to resort to violence against 

defenceless women. 

The accused continued to repeat in evidence that he had not been angry with 

Mele but only with her mother but when his wife gave evidence, she admitted that he 150 

was, in fact, angry when Mele asked him about the boy swearing at her mother. 

I found the complainant to be a completely credible witness and I accept her 

account of the events as they unfolded. The accused is a well-built man obviously 

very capable of looking after himself and I do not accept that the complainant would 

have been so foolish as to challenge him to remove her from the house or start 

scratching and punching him as alleged. I did not, therefore, believe the accused's 

version of events even though what he said was largely supported by his wife's 

evidence. The defences he put forward were not mentioned in any of his statements to 

the police. In cross examination the accused's wife admitted discussing the case with 

the accused "repeatedly". I am satisfied that they had rehearsed their story for the 160 

trial.  

The defences advanced are rejected and the accused is convicted, accordingly. 
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R v Pohiva anors 

Court of Appeal, Nuku'alofa 

Burchett, Tompkins, and Beaumont JJ 

CA 7/2003 

8 April 2003; 8 April 2003 

Practice and procedure – appeal against interlocutory order – criminal trial 

This was an application for leave to appeal against an interlocutory order of the Chief 

Justice where he refused an application made by the Crown for an order that, in a trial 

on indictment upon counts alleging sedition and forgery, the jury be selected from the 

island of Vava'u notwithstanding that the trial was to take place in Tongatapu. On the 10 

basis that the subject matter was an interlocutory ruling in relation to a criminal trial, 

the Crown relied on s 24 of the Court of Appeal Act as attracting the operation of s 15 

of the same Act, so as to enable it unilaterally to ask the Court to consider the matter 

on written submissions, the judges not being present in Tonga.  

Held: 

1. Where an interlocutory appeal was sought to be pursued by the Crown a 

further consideration stemmed from the fundamental doctrine of double 

jeopardy. One of the pillars by which this doctrine was supported was the 

law's concern to protect the individual against the overwhelming weight of 

the Crown's resources which should not be permitted to exhaust the 20 

powers of defence by repeated proceedings. 

2. Leave was not granted to appeal against an interlocutory ruling of that 

kind. Therefore the application was dismissed with costs.  

Cases considered: 

 Davern v Messel (1984) 155 CLR 21 

 Sankey v Whitlam (1978) 142 CLR 1 

Statutes considered: 

 Court of Appeal Act (Cap 9) 

Counsel for applicant : Mrs Taumoepeau 

Judgment 30 

This is an application for leave to appeal against an interlocutory order of the 

Chief Justice refusing an application made by the Crown for an order that, in a trial 
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on indictment upon counts alleging sedition and forgery, the jury be selected from the 

island of Vava'u notwithstanding that the trial is to take place in Tongatapu. On the 

basis that the subject matter is an interlocutory ruling in relation to a criminal trial, the 

Crown relies on s 24 of the Court of Appeal Act as attracting the operation of s 15 of 

the same Act, so as to enable it unilaterally to ask this Court to consider the matter on 

written submissions, the judges not being present in Tonga. The law has always 

sought to protect litigants, and the integrity of the Court system itself, against a 

multiplicity of interlocutory appeals by the requirement of leave. Such appeals are not 40 

to be permitted as of course. They tend to obstruct the stream of justice. In the case of 

criminal justice, the High Court of Australia has repeatedly stated, in the context of 

judicial review, that the preliminary decisions should normally be made in the trial 

Court so that its processes will not be fragmented. In Sankey v Whitlam (1978) 142 

CLR 1 at 26, Gibbs J said:  

"Once criminal proceedings have begun they should he 

allowed to follow their ordinary course unless it appears that 

for some special reasons it is necessary in the interests of 

justice to make a declaratory order."  

Where an interlocutory appeal is sought to be pursued by the Crown a further 50 

consideration stems from the fundamental doctrine of double jeopardy. Repeatedly, 

Courts of high authority have emphasized that one of the pillars by which this 

doctrine is supported is the law's concern to protect the individual against the 

overwhelming weight of the Crown's resources which should not be permitted to 

exhaust his powers of defence by repeated proceedings: see, for example, Davern v 

Messel (1984) 155 CLR 21 at 67, per Deane J (dissenting).  

In the present case, the Chief Justice had all the relevant considerations well in 

mind. What is really sought to be attacked in his ruling is his evaluation of those 

circumstances in their practical hearing on the trial of the accused. In our opinion, 

leave should not be granted to appeal against an interlocutory ruling of that kind.  60 

Therefore the application is dismissed with costs.  
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'Asitomani v Superintendent of Prison 

Supreme Court, Nuku'alofa 

Ford J 

C 16/2001 

17 February, 7 March, and 15 April 2003; 29 April 2003 

Practice and procedure – suspension and dismissal of prison warder – judicial 

review of decision – not public law 

Damages – lost wages for unlawful suspension period – allowed  

Mr 'Asitomani, the plaintiff, joined the prison service in 1970. In early 1999 he held 

the position of Assistant Chief Warder at Sinai Prison in 'Eua. On 11 March 1999 he 10 

received a letter from the Minister of Police suspending him from duty pending 

inquiries into incidents of alleged misconduct. Mr 'Asitomani was invited to respond 

to the allegations which he duly did in writing within the 14 day period stipulated. A 

further exchange of correspondence followed during April 1999 and then nothing of 

significance happened until July 2000 when the Acting Superintendent of Prisons, 

Sione Falemanu, was directed by the Minister to communicate to Mr Asitomani a 

proposal under which he would be reinstated to his former position as from 11 July 

2000. The proposal was that Mr Asitomani would be paid his full pay for the period 

of his suspension (apart from the initial three months) but, as a disciplinary measure, 

he would be excluded from staff promotions he might otherwise have received during 20 

the period of his suspension. There was then an exchange of correspondence and the 

plaintiff refused to accept reinstatement on the Minister's terms. He wrote the 

Minister an insulting letter and the Minister recommended to Cabinet that the plaintiff 

be dismissed. The plaintiff commenced judicial review proceedings on 8 January 

2001. He was outside the three-month limitation period provided for in the Rules but 

no issue was made of that. The plaintiff sought by way of relief various prerogative 

remedies and damages totalling $115,376.49. After allowing by way of mitigation for 

income the plaintiff received through other employment, the damages were quantified 

at $103, 517.54. 

Held: 30 

1. The review procedure could be invoked only where some element of 

public law was involved and it was not an available remedy to a litigant 

seeking to enforce private rights only.  

2. The main reason for the inappropriateness of the judicial review process 

was that in most employment related cases the litigant was not so much 

concerned with a review of the decision-making process as it was with 
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seeking a judgment based on the merits. When that was the objective, a 

litigant should simply proceed by way of ordinary action. 

3. There was no requirement for the Minister to produce documents or to 

give the plaintiff an oral hearing before imposing suspension. The plaintiff 40 

was fully aware of the allegations of misconduct made against him and he 

was given ample opportunity to respond. That was all that the law required 

in relation to a suspension pending further investigation. 

4. The court found that the period of suspension effectively ceased on 11 July 

2000 when the plaintiff could have resumed his employment. The 

defendants' proposals for reinstatement were not so unreasonable as to 

justify the plaintiff in his refusal to return to the workforce. 

5. The court was satisfied that, in the end, the plaintiff's dismissal did not 

result from the original allegations of misconduct but from the gross 

insubordination he displayed in writing to the Minister in the insulting 50 

terms in which he did. His conduct in this regard could properly be 

construed as gross misconduct that warranted summary dismissal. 

6. The court rejected the claims made by the plaintiff in relation to his 

dismissal. 

7. The plaintiff succeeded on one aspect of his claim only and he was entitled 

to be awarded the salary he lost during the period of his unlawful 

suspension, which was the period beyond the initial first three months. The 

plaintiff was entitled to recover his salary for the period between 11 June 

1999 and 11 July 2000; based on his salary of $4646 per annum this 

equated to approximately $5030. 60 

8. The plaintiff was entitled to costs but, having regard to the end result and 

the modest amount recovered in relation to the claim, costs were awarded 

to be agreed or failing agreement, at three-quarters of the figure allowed 

on taxation. 

Cases considered: 

 Helu v Koloa [2000] Tonga LR 299 (CA) 

 McClaren v Home Office [1990] ICR 824 

 McClory v Post Office [1993] 1 All ER 457 

 R v East Berkshire Health Authority, ex parte Walsh [1984] 3 All ER 425 

 Tu'akoi v The Deputy Premier (1924-1961) Tonga LR Vol II 196 70 

 Vaioleti v Tonga Development Bank [1999] Tonga LR 57 

 Wallwork v Fielding [1922] 2 K. B. 66 

Statutes considered: 

 Civil Law Act (Cap 25) 

 Laws Consolidation Act 

 Municipal Corporations Act 1882 (UK) 

 Prisons Act (Cap 36) 

Rules considered: 

 Prison Rules 

 Supreme Court Rules 80 
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Counsel for plaintiff : Mr Fifita 

Counsel for defendant : Miss Simiki 

Judgment 
Mr 'Asitomani, the plaintiff, joined the prison service in 1970. In early 1999 he 

held the position of Assistant Chief Warder at Sinai Prison in 'Eua. On 11 March 

1999 he received a letter from the Minister of Police suspending him from duty 

pending inquiries into incidents of alleged misconduct. Mr 'Asitomani was invited to 

respond to the allegations which he duly did in writing within the 14 day period 

stipulated. 

A further exchange of correspondence followed during April 1999 and then 90 

nothing of significance appears to have happened until July 2000 when the Acting 

Superintendent of Prisons, Sione Falemanu, was directed by the Minister to 

communicate to Mr Asitomani a proposal under which he would be reinstated to his 

former position as from 11 July 2000. The proposal was that Mr Asitomani would be 

paid his full pay for the period of his suspension (apart from the initial three months) 

but, as a disciplinary measure, he would be excluded from staff promotions he might 

otherwise have received during the period of his suspension. 

A vitriolic exchange of correspondence then passed between the plaintiff and 

Mr Falemanu. Mr Asitomani, in one of his letters, said: 

"iv. It is hard for me to believe the Minister's decisions are so 100 

inconsistent and unreasonable. 

v. It is also hard for me to holy put my trust in someone who 

was instrumental in pressing for my dismissal from duty 

especially someone who was known to have sworn a false 

affidavit in court." 

Mr Falemanu took that last reference as a personal slight on himself. He responded by 

warning Mr Asitomani to refrain from accusing him of having made a false affidavit. 

Mr Asitomani refused to accept reinstatement on the Minister's terms. On 18 

July 2000 the Minister wrote again to the Acting Superintendent of Prisons asking 

him to check whether Mr Asitomani's grievance was only with his salary cut or 110 

whether there was something else that he was not satisfied about. The Minister's letter 

concluded: 

"If he chooses not to resume duty but rather stays and writes 

unpleasant letters, he is wrong. Does he want to resume duty 

with (the) Department or not?" 

The letter was duly passed on and Mr Asitomani elected to respond directly to the 

Minister. In his rather lengthy letter dated 24 July 2000, Mr Asitomani challenged the 

legal basis for his suspension and went on to make a number of provocative and 

insulting remarks concluding his letter with the following requests (as translated): 

"(i). That you recommend to Cabinet to transfer the Prisons 120 

Department to be taken care of by the Ministry of Justice so 
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that the correctional aims of the institution can be taken care 

of more efficiently. 

"(ii) That you (the Minister) resign from duty so that some 

better person can do the work more efficiently. It is 

regrettable that the King should make such an appointment 

because what the king envisaged his appointment could 

accomplish is nothing but turmoil and disorder in the eyes of 

the public." 

Not surprisingly, the plaintiff's letter did not endear itself to the Minister. He 130 

responded by letter dated 27 July saying that he considered Mr Asitomani's letter 

seditious and disrespectful. He described the disrespect as "over the limits and 

rebellious indeed" and he said: "It clearly shows that you are not suitable for re-

employment with this Department." The Minister concluded his letter by indicating 

that he would be recommending that the plaintiff should be dismissed from office. 

The Minister's recommendation was duly presented to Cabinet. It consisted of a 

report enclosing the relevant documentation and concluded: 

"On disciplinary grounds and with the recommendations from 

the Acting Superintendent, I have come to a very clear 

conclusion that this officer and his associates are not fit to be 140 

re-employed as this is detrimental to the good order, peace 

and discipline within the Prison Service. As a consequence, I 

recommend dismissal." 

The evidence before the court does not disclose the significance (if any) of the 

reference to "his associates". 

On 29 August 2000, His Majesty's Cabinet determined: 

"That Assistant Chief Warder 'Alifeleti Haisini 'Asitomani be 

dismissed from the Prison Service with the effect from 11 

March 1999." 

Counsel for the plaintiff submitted that the plaintiff was driven to use strong language 150 

in his correspondence by the defendants themselves. The plaintiff, however, did not 

say that, in any of the three affidavits which he has filed. 

The plaintiff commenced the present judicial review proceedings on 8 January 

2001. He was outside the three-month limitation period provided for in the Rules but 

no issue was made of that. In his statement of claim, which comprises of some 70 

paragraphs, the plaintiff seeks by way of relief various prerogative remedies and 

damages totalling $115,376.49. In submissions, the damages figure, after allowing by 

way of mitigation for income the plaintiff has received through other employment, 

has been quantified at $103, 517.54. 

There has been a considerable delay in having the matter brought on for hearing 160 

but a review of the Court file shows that the delay is not the fault of the court. In any 

event, at no stage has the plaintiff proceeded with any sense of urgency. Initially, a 

hearing was allocated for May 2002 but that date was vacated, without any opposition 

from the plaintiff, to allow the Crown to obtain an affidavit from a witness in New 
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Zealand. In due course, a new hearing date was allocated for 3 December 2002 but, 

when the case was called that day, plaintiff's counsel indicated to the court that he 

would prefer to have the matter dealt with by way of written submissions. Crown 

counsel consented to that request. 

I mention these matters because, in theory at least, judicial review proceedings 

were designed to enable the court to deal with applications more speedily and at less 170 

expense than had previously been the case. It would appear, however, that those 

objectives have not been achieved in the present proceeding. 

When the judicial review procedure was introduced back in 1977, in the form of 

Order 53 of the English Rules of the Supreme Court, it created, as was described in 

the White Book (1991) pp.14/1 and 14/6: 

"... a uniform, flexible and comprehensive code of procedure 

for the exercise by the High Court of its supervisory 

jurisdiction over the proceedings and decisions of inferior 

courts, tribunals or other persons or bodies which perform 

public duties or functions ... The remedy of judicial review is 180 

concerned with reviewing, not the merits of the decision in 

respect of which the application for judicial review is made, 

but the decision-making process itself." 

Order 27 of the Tonga Supreme Court Rules follows the English RSC Order 53. The 

review procedure can be invoked only where some element of public law is involved 

and it is not an available remedy to a litigant seeking to enforce private rights only. In 

Vaioleti v Tonga Development Bank [1999] Tonga LR 57, Ward C.J. refused an 

application by an employee for judicial review of his dismissal decision. The Chief 

Justice made the following observations: 

"In determining whether a case is appropriate for judicial 190 

review, the court must consider whether it is an action that 

requires the enforcement of private or public law rights. The 

definition of public law is not clear and modern case law is 

continually changing the distinction between private and 

public law rights. Moreover, judicial review has been allowed 

in some cases involving substantial elements of private law 

and refused in some where there is undoubtedly a public law 

element. In general terms, the more a case involves the 

enforcement of private law rights, the less likely it is that the 

court will consider it is a suitable case for judicial review." 200 

The present case, perhaps, illustrates some of the shortcomings that can arise when a 

plaintiff uses the review process, instead of ordinary action, to seek redress for 

grievances arising out of an employment relationship. Although based in public law, 

in the sense that the relationship is regulated by the Prisons Act (Cap 36) and the 

Prison Rules rather than a written contract of employment, the plaintiff's grievances 

inevitably involve private rights and as such the review process is inappropriate. The 

remedies now being sought could have been invoked in a private law action. 

There are exceptions to this general observation. In certain public law situations 

it will be appropriate for an employee to use the review process to seek from the 
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court, for a particular purpose, one or other of the prerogative remedies. Had the 210 

plaintiff, for example, used the judicial review process during the long period of his 

suspension to review the Minister's actions at that stage then the matter may have 

taken an entirely different course and his dismissal may never have come about.  

The main reason for the inappropriateness of the judicial review process is that 

in most employment related cases the litigant is not so much concerned with 

reviewing the decision-making process as with seeking a judgment based on the 

merits. When that is the objective, a litigant should simply proceed by way of 

ordinary action. As May L.J. observed in R v East Berkshire Health Authority, ex 

parte Walsh [1984] 3 All ER 425 (at 434): 

"Employment disputes not infrequently have political or 220 

ideological overtones, or raise what are often described as 

'matters of principle'." 

On top of that, disputes arising out of disciplinary actions almost inevitably involve 

sharp conflicts in evidence with claims and counterclaims being thrown around with 

abandon. In such situations, it is appropriate that the court should determine the 

merits of the case on oral evidence properly tested by cross-examination. That option, 

however, is not available when a plaintiff elects to proceed by way of judicial review 

rather than ordinary action. In judicial review proceedings no oral evidence is called. 

The issues are determined on the strength of the affidavit evidence before the court 

and cross-examination on that affidavit evidence is the exception rather than the rule. 230 

In McClaren v Home Office [1990] ICR 824 the Home Office sought to strike 

out an action brought against it by a prison officer upon the ground that the plaintiff 

ought to have proceeded by way of judicial review. The action related to a dispute 

over working hours. The plaintiff's appeal against the judge's order striking out his 

action was allowed by the Court of Appeal. Woolf L.J. said (at 836): 

"In relation to his personal claims against an employer, an 

employee of a public body is normally in exactly the same 

situation as other employees ... the fact that a person is 

employed by the Crown may limit his rights against the 

Crown but otherwise his position is very much the same as 240 

any other employee. However, he may, instead of having an 

ordinary master and servant relationship with the Crown, hold 

office under the Crown and may have been appointed to that 

office as a result of the Crown exercising a prerogative power 

or, as in this case, a statutory power. If he holds such an 

appointment then it will almost invariably be terminable at 

will and may be subject to other limitations, but whatever 

rights the employee has will be enforceable normally by an 

ordinary action. Not only will it not be necessary for him to 

seek relief by way of judicial review, it will normally be 250 

inappropriate for him to do so." 

Against that background, I turn now to consider the relief sought in the present 

proceedings. 
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The plaintiff, first, seeks a declaration that the Prison Rules are invalid and/or of 

no legal effect. No authority was cited by counsel for this bold proposition and the 

basis for the claim is not clear from either the pleadings or the submissions. It would 

appear, however, that the point being taken is that in the preamble to the Rules, the 

following words appear: "Made by the Minister of Police on 27th January, 1947" 

while section 5 of the Prisons Act requires the Rules to be made by the Minister of 

Police with the consent of Cabinet. 260 

In the absence of a single shred of evidence to the contrary from the plaintiff, I 

am prepared to assume that the Prison Rules were duly made with the consent of 

Cabinet. In any event, section 8 of the Laws Consolidation Act precludes subsidiary 

legislation included in the Revised Edition from being questioned in any court. 

The plaintiff, therefore, fails under this head. 

The plaintiff then seeks a declaration that the suspension was a nullity. The 

pleadings are discursive and it is difficult to ascertain from the statement of claim 

exactly why it is alleged that the suspension was a nullity. In written submissions, 

however, counsel appears to be advancing the following propositions: 

1. The plaintiff was not given a copy of the report (if there 270 

was one) upon which the decision to suspend was based. 

2. If there was no report, it means that the Minister initiated 

the suspension and he was, therefore, a judge in his own 

cause. 

3. The plaintiff was not given a hearing before the 

suspension was imposed. 

4.  The suspension was without pay. 

5. A suspension can only be imposed if guilt is first 

established. 

6. The length of the term of the suspension was 280 

unreasonable. 

The first observation I make is that the suspension now being challenged was 

imposed back in March 1999. How much more sense it would have made for the 

plaintiff to have sought a review of the Minister's decision to suspend back at the time 

the decision was made rather than some four years later. Be that as it may, I do not 

consider that there is any substance in the first three grounds advanced. The 

suspension was ordered to enable further inquiries to be made in relation to the 

allegations of misconduct. As Warrington L.J. said in Wallwork v Fielding [1922] 2 

K. B. 66 (at 74): 

"Suspension is a power which in the nature of things has, if it 290 

is to be of any use, to be exercised summarily ..." 

There was no requirement for the Minister to produce documents or to give the 

plaintiff an oral hearing before imposing the suspension. The plaintiff was fully aware 

of the allegations of misconduct made against him and he was given ample 

opportunity to respond. That is all that the law requires in relation to a suspension 

pending further investigation. 

In relation to points four and five, it is correct that the suspension was without 

pay and there is no specific reference in the Prisons Act or the Rules to suspension 
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without pay. It also appears that the suspension envisaged in section 20 of the Act is a 

suspension for misconduct after guilt has been established. Section 20 of the Prisons 300 

Act reads: 

"20. Subject to any rules that may be made hereunder the 

Minister of Police may for misconduct or inefficiency reduce 

any prison officer to a lower grade and may for a like reason 

suspend any prison officer." 

The point Mr Fifita makes is that there is no specific power provided in the Act to 

suspend without pay while allegations of misconduct are being investigated. Counsel 

submits that suspension can only be imposed for a proven offence. 

The same situation was before the court in the Wallwork case. There, the power 

given by the Municipal Corporations Act 1882 was expressed in the following terms: 310 

"The Watch Committee, or any two justices having 

jurisdiction in the Borough, may at any time suspend, and the 

Watch Committee may at any time dismiss any Borough 

Constable whom they think negligent in the discharge of his 

duty, or otherwise unfit for the same." 

There was no specific power in that provision to suspend without pay or to suspend 

pending an investigation but the Court of Appeal, nevertheless, held that the 

defendants had power to suspend pending a final decision in the matter and the power 

was to suspend without pay. That old authority has withstood the test of time and, in 

reliance upon it, I reject these heads of the plaintiff's claim. 320 

Had it been necessary, I would also have been prepared to hold, following the 

Court of Appeal decision in Helu v Koloa [2000] Tonga LR 299 (CA), that, in the 

present case, there was an implied power to suspend without pay pending further 

investigations and that, given the countless disciplinary situations that might 

conceivably arise requiring misconduct allegations to be further investigated, it is 

entirely reasonable and necessary, in order to give business efficacy to the 

employment relationship, that such a condition should be implied. 

The sixth point, relating to the term of the suspension being unreasonable, does 

appear to have merit. The period between the suspension date, 11 March 1999 and the 

final termination date, 29 August 2000, totals 535 days which, in my judgment, is a 330 

grossly excessive period for a suspension pending investigation. Referring to this 

delay, Miss Simiki submitted that during the suspension period, "there were 

negotiations and meetings between the Minister, Acting Superintendent of Prisons 

and the plaintiff" and she referred also to a meeting that the Minister had with the 

plaintiff in about February 2000 which is referred to in the statement of claim. Miss 

Simiki also made the point that if the plaintiff was concerned about the delay then he 

could have applied at any time for judicial review seeking an order for mandamus 

against the Minister. 

Whilst that latter observation is undoubtedly correct, it is up to the Minister to 

justify such an excessive delay and, in my opinion, he has failed to do so. The 340 

duration of the total period of suspension was wholly beyond the bounds of what 

could be termed "reasonable". On the evidence disclosed in the documentation before 

the court, I would have thought that the period of suspension should not have 
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exceeded three months at the very most. I suspect, in fact, that a strong case could 

have been advanced by the plaintiff, had he focused on the point, to show that the 

suspension period should not reasonably have extended beyond two months but the 

Minister was not cross-examined on his affidavit evidence and for the court to fix any 

period of less than three months would in some ways be akin to making a finding 

adverse to the Minister without giving him a proper opportunity to be heard. That 

proposition, of course, militates against the whole concept of review proceedings 350 

which are designed, inter alia, to ensure adherence to the rules of natural justice. 

On the other hand, in fixing three months as a reasonable suspension period, the 

court is mindful of the fact that the Minister appeared to concede as much in his 

reinstatement offer which was framed so as to include backpay for the total period of 

the suspension apart from the initial three months and, in any event, his affidavit, in 

my opinion, would not justify any longer period. In McClory v Post Office [1993] 1 

All ER 457, the court upheld a six-month period of suspension after observing that it 

"looks a long time in retrospect". There were special features in that case, however, 

which enabled the court to conclude that overall there were reasonable grounds for 

the continuing suspension over the complete six-month period. There are no such 360 

special features in the present case. 

At the other end of the scale, for present purposes, I find that the period of 

suspension effectively ceased on 11 July 2000 when the plaintiff could have resumed 

his employment. The defendants' proposals for reinstatement are not so unreasonable 

as to justify the plaintiff in his refusal to return to the workforce. 

I do not overlook the fact that the dismissal was said to be backdated to 11 

March 1999 but, as the learned authors of Chitty on Contracts, 26 ed (at 3924) note, 

"... disciplinary suspension cannot be justified by reference to the employer's 

contractual right to dismiss for misconduct." The plaintiff's position must even be 

stronger in a case like the present where it was not a disciplinary suspension but a 370 

suspension pending further investigations and, as such, it was an implied term only, 

subject to the additional implied term that the suspension period would be for no 

more than a reasonable period of time. After that date, it would be unlawful. 

No authority has been cited to me by Crown counsel to suggest that the Crown 

can evade liability for wages during the period of the unlawful suspension by 

backdating the dismissal and, indeed, no such submission was even propounded. In 

its statement of defence, the Crown acknowledges that the plaintiff was dismissed on 

29 August 2000. 

The plaintiff next seeks an injunction, "to prohibit the defendants from 

dismissing the plaintiff". That is the type of relief that might sensibly have been 380 

applied for at some stage during the lengthy period of suspension. It is hardly a 

practical remedy to be seeking some 2 1/2 years after the actual event. The injunction 

is declined. 

The plaintiff then seeks an order of certiorari quashing the suspension and 

dismissal decisions. I do not propose to say anything more about the suspension 

decision. I have found that the suspension decision in itself was lawful but the 

suspension became unlawful after the initial three months. 

The two points the plaintiff then appears to make in relation to the dismissal 

decision are: (1) that he had a legitimate expectation to remain in the prison service 

until his retirement and (2), he had, in any event, the right to be tried by a Court of 390 

Inquiry under section 15 of the Prisons Act. Crown counsel in response submitted 
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that Cabinet was free to dismiss the plaintiff at any time and whether or not a Court of 

Inquiry should be established under section 15 was always a matter for the Minister's 

discretion. 

Crown counsel may be correct in her analysis of section 15 of the Prisons Act. I 

do not find it necessary to determine the point but I note that section 19 of the Act 

gives the Minister the power, after full inquiry, to impose a punishment in respect of 

any "petty breach of discipline" or prison rules but he is given no such power in 

relation to more serious breaches of discipline. In that situation, I would have thought, 

it was at least open to argument that it is only a Court of Inquiry that has power under 400 

the Act to inquire into charges of breach of discipline against prison officers which 

are more serious than the "petty" matters delegated to the Minister under section 19. 

This is another issue which the plaintiff properly could and should have made the 

subject of a review application at some point during the period of his suspension. 

The reason I do not consider it necessary to reach a considered conclusion on 

whether the matter should have been referred by the Minister to a Court of Inquiry is 

because I am satisfied that, in the end, his dismissal did not result from the original 

allegations of misconduct but from the gross insubordination he displayed in writing 

to the Minister in the insulting terms in which he did. I am satisfied that his conduct 

in this regard can properly be construed as gross misconduct warranting summary 410 

dismissal. At common law, police officers, like other civil servants, hold office during 

the pleasure of the Crown and are dismissible at any time without cause assigned. 

Halsbury 4th ed. vol 8 para 870 states: 

"In the absence of special statutory provisions, all contracts of 

service under the Crown are terminable without notice on the 

part of the Crown. This is so even if there is an express term 

to the contrary in the contract, for the Crown cannot deprive 

itself of the power of dismissing a servant at will, and that 

power cannot be taken away by any contractual arrangement 

made by an executive officer or department of state." 420 

By virtue of section 4 of the Civil Law Act (Cap 25) the common law situation would 

apply in Tonga only so far as no other provision had been made under any Act in 

force in the Kingdom. In Tu'akoi v The Deputy Premier (1924-1961) Tongan law 

Reports Vol II 196, the Privy Council held that section 34 of the Police Act, which at 

the time was in identical terms to existing section 21 of the Prisons Act, did expressly 

provide the means by which members of the police force may be dismissed – thus 

excluding the operation of the common law. 

Using the terminology in the Tu'akoi case, the legislature has given Cabinet 

"extremely wide powers by this section and a complete discretion whether to exercise 

its power to dismiss" a prison officer. Although the allegation is made in the 430 

statement of claim that the dismissal was inspired or carried out with "malice and ill 

will", I am not prepared to make that finding on the material before the court. As I 

have already indicated, the recommendation to Cabinet and the Cabinet decision that 

the plaintiff be dismissed was virtually the inevitable reaction and response following 

on from the plaintiff's gross misconduct in writing to the Minister in the terms in 

which he did. 
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For these reasons, I reject the claims made by the plaintiff in relation to his 

dismissal. 

Finally, the plaintiff claims damages under various heads. As formulated in the 

statement of claim, they read: 440 

i. Loss of pay $6,600.00 

ii. Pension pay $12 776.49. 

iii. Promotions $1,000.00 

iv. Reputation $20,000.00 

v. Job security $10,000.00 

vi. Mental anguish, distress, anxiety and inconveniences 

$10,000.00 

vii. Financial hardship $5,000.00 

viii. Aggravated damages $30,000.00  

ix. Exemplary damages $20,000.00 450 

The judicial review procedure provides that in appropriate cases a claim for damages 

in private law can be made alongside a public law claim for a prerogative remedy. 

The reality, however, is that any type of damages claim is usually going to be keenly 

contested by a defendant and it will be a rare case indeed where the Court will 

consider it appropriate to make an award of general damages in private law on the 

basis of untested affidavit evidence alone. 

For the reasons stated, I do not consider that a proper basis has been established 

for an award of exemplary or aggravated damages. In any event, aggravated damages 

come under the head of "general damages" and they should not be pleaded as a 

separate category. The same goes for the items claimed in iii to vii. They are not 460 

recognised separate heads of claim. The "pension pay" claim, which, if sound, should 

have been claimed as an item of special damages, is touched upon in one of the 

affidavits. It appears to be based on the plaintiff continuing in employment until the 

age of 60. It has not been proven to my satisfaction. 

The plaintiff, therefore, succeeds on one aspect of his claim only and he is 

entitled to be awarded the salary he lost during the period of his unlawful suspension, 

which was the period beyond the initial first three months. He pleads that at the time 

of his dismissal, his salary was $4646 per annum. That figure is admitted by the 

Crown. The plaintiff also pleaded that, had it not been for his suspension and 

dismissal, his salary would have been $6983. He did not give any dates, however, as 470 

to when this increase would have taken effect. The claim is denied in the statement of 

defence and the plaintiff has not dealt with it anywhere in his affidavits. For those 

reasons, I am not prepared to accept the higher figure and my calculations are, 

therefore, based on the admitted salary figure of $4646 per annum. 

Three months from the date of suspension would mean that the plaintiff is 

entitled to recover his salary for the period between 11 June 1999 and 11 July 2000, 

which in monetary terms, on my calculations, equates to approximately $5030. There 

is a suggestion in some of the correspondence that the plaintiff may have lost out on 

certain "staff promotions" during his period of suspension but, whatever form they 

took, they have not been pleaded or proven. 480 

No issue was taken over what party was the correct defendant. Counsel has 

referred to them simply as the defendants, as have I in this judgment. Effectively the 

defendant is the Crown. There will, therefore, be a declaration that the plaintiff's 
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suspension as from 11 June 1999 until 11 July 2000 was unlawful and he is awarded 

damages for loss of salary during that period in the sum of $5030. He also seeks 

interest at 10 percent and I am prepared to make such an award but only as from the 

date of issuance of the writ. The plaintiff is entitled to costs but, having regard to the 

end result and the modest amount recovered in relation to the claim, I award costs to 

be agreed or failing agreement, at three-quarters of the figure allowed on taxation. 
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Fumera v Pahulu 

Supreme Court, Nuku'alofa 

Ford J 

CV 715/01 

29-31 January, and 10, 11, 24 February 2003; 6 May 2003 

Damages – assault victim – provocation lowered award of exemplary damages 

The plaintiff, Luigi Fumera, brought a civil action and claimed general damages of 

$30,000 and exemplary damages of $10,000 against the defendants on account of 

injuries sustained in an alleged assault. The first defendant was a Chief Inspector of 

police, "Pahulu". The second defendant was sued as Pahulu's employer. The assault 10 

was alleged to have taken place at the "Ambassador Night Club", Tofoa, in the early 

hours of the morning of Saturday 3 November 2001. The plaintiff, a 53-year-old man, 

came and spoke to the first defendant. He was standing on the top of the steps whilst 

the first defendant was still standing on the ground by the steps. They came into 

contact with each other as a result of which the plaintiff landed on the concrete floor 

at the bottom of the steps. He could not get up. He was sat up, blood was coming out 

of his right ear. He was taken inside the nightclub. A short while later he was taken to 

hospital where he was x-rayed and found to have a fractured right clavicle and six 

fractured ribs on his right side. He also had a perforated right ear drum. He was 

hospitalised for about two weeks. The first defendant contended that his actions were 20 

lawful because he was in the process of effecting an arrest. He also claimed that the 

damages sought were excessive. 

Held: 

1. The court found that no threat to arrest had been made and that Pahulu had 

said nothing about an arrest when he approached the plaintiff and struck 

him across the side of the head. Furthermore, had he been effecting an 

arrest, it would have been his duty to inform Fumera of the reason for the 

arrest, even if the reason might have been obvious. Unless the reason was 

given at the time then the arrest would have been unlawful. The law was 

that a police officer could only use such force as was reasonable in the 30 

circumstances to effect an arrest and, if necessary, the court would have 

held that the degree of force used on this occasion was totally 

unreasonable. 

2. The plaintiff suffered serious injuries and was left with significant 

disabilities. He was entitled to compensation for the indignity and 

suffering which the assault caused. There was some evidence of economic 
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loss and possible future expenses but it was extremely vague and, in any 

event, no such claims were included in the pleadings. 

3. The appropriate sum for general damages was $15,000 and that was the 

amount awarded. 40 

4. In assessing exemplary damages the court had regard to the element of 

provocation which was significant and concluded that only a modest 

award of exemplary damages was appropriate. The amount fixed under 

this head was $1000. 

Cases considered: 

 Lane v Holloway [1968] 1 QB 379 

 Manu and Kingdom of Tonga v Muller [1997] Tonga LR 192 (CA) 

Counsel for plaintiff : Mr Tu'utafaiva 

Counsel for first defendant : Mr Niu 

Counsel for second defendant : Miss Simiki 50 

Judgment 
The plaintiff, Luigi Fumera, brings this civil action claiming general damages of 

$30,000 and exemplary damages of $10,000 against the defendants on account of 

injuries sustained in an alleged assault. The first defendant is a Chief Inspector of 

police (for ease of reference I shall refer to him in this judgment mainly as "Pahulu"). 

The second defendant is sued as Pahulu's employer. The assault is alleged to have 

taken place at the "Ambassador Night Club", Tofoa, in the early hours of the morning 

of Saturday 3 November 2001. 

In evidence, the 53-year-old plaintiff told the court that he is an Italian citizen 

but he came to Tonga in 1994 and has resided here ever since. In 2001 he was a 60 

shareholder in a Tongan company known as Oasis Company Ltd. Oasis operated the 

Ambassador nightclub and the adjoining "Loveboat Restaurant". The plaintiff's other 

two Italian partners were Ricardo Guerra and his wife Simonetta Maccio. The court 

was told that they had all come out from Italy together and after arriving in Tonga 

they set about building the nightclub/restaurant complex. Fumera worked as a chef in 

the Loveboat restaurant. 

In his written submissions, Mr Niu listed a series of what he described as 

"Undisputed Facts". In response, Mr Tu'utafaiva confirmed that, with one exception, 

the facts stated were not in dispute. For convenience, therefore, I now set out the 

agreed background facts as summarised in counsel's submissions: 70 

1. A dance was held at the Ambassador Night Club on the 

night of Friday 2/11/01. It was organised by a group from 

the village of Lapaha. The group sold tickets, charged, 

collected and kept all the money from persons who 

attended the dance, subject to paying the charge for the 

use of the nightclub, from 8 pm to 4 am, which was $600. 

The nightclub was to provide its facilities, the music for 

the dancing and liquor and drinks for purchase by the 

people there. The profit from the sale of liquor and drinks, 

as well as the $600 charged, was to be the revenue of the 80 
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nightclub for that night. The nightclub would hold such 

dances two or three times a week. 

2. Drunkenness, fights and disorderly behaviour were 

common, and the nightclub had to employ or engage men 

to be security officers who would stop and control such 

behaviour. At times the officers could not stop or control 

it and police assistance was sought. One bad incident 

occurred some two months prior 2/11/01, when the 

plaintiff was punched on the face and another man's foot 

was seriously injured, and the police were called to deal 90 

with the situation. Thereafter the security officers of the 

nightclub were increased to over 10 men. 

3. The nightclub was operated at this time by two Italians, 

Ricardo Guerra and his wife Simonetta, for a company 

called Oasis Company Ltd, which also owned a restaurant 

next door called Loveboat Restaurant, in which the 

plaintiff, also an Italian, was the cook. These three Italians 

were shareholders in the company as well. They had 

operated the company and its operations for several years. 

4. At about 12 midnight on this 2/11/01 night, fighting broke 100 

out between a group of boys from Tofoa and a group of 

boys from Lapaha outside of the nightclub. Sticks and 

stones were thrown from one group to the other and vice 

versa, as well as at the building of the nightclub itself. 

5. Several telephone calls were made by Ricardo Guerra 

from the nightclub and also by Vai Luka from the car yard 

of Lafi Motors (across the road from the nightclub) to the 

police for help. 

6. The first defendant who was the duty officer at the Central 

Police Station that night sent off a police vehicle with 110 

three police officers, Maka Ohi, Hungalu and Mailangi. 

Upon arrival near the intersection of Taufa'ahau road and 

the road going to the nightclub, they saw stones and rocks 

being thrown and the groups dispersing and running 

away. They found two boys lying injured at the road. 

They took them to the hospital and returned to the police 

station. 

7. Not long afterwards another call came from the nightclub 

for help and again the first defendant sent off another 

police vehicle with three officers, Vilisoni Finau, 120 

Kolopeaua and Pihelotu Kata. When they arrived near the 

same intersection where the first police vehicle had 

arrived, they found rocks being thrown from boys who 

were in the bushes to the west of Taufa'ahau road. The 

rocks were also being thrown at the policemen themselves 

and their vehicle. They reversed their vehicle and drove 

around and came from behind but the boys had run away. 

They went to Tofoa and arrested a boy who was walking 
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by the road and who said he had been in the fight. They 

then returned to the station and reported what happened to 130 

the first defendant. 

8. Shortly after that another call was received from the 

nightclub asking for police help because of further 

fighting there. The first defendant then despatched four 

police vehicles to the nightclub and he too went in one of 

them. They found further fighting outside the fence of the 

nightclub premises which broke up and the boys involved 

ran away as before. The first defendant then decided to 

stop the dance and close the nightclub for the rest of the 

night so that the fighting would not resume. 140 

9. When the first defendant informed Ricardo Guerra of his 

decision, Ricardo disagreed and maintained that he would 

not stop the dance or close the nightclub. The first 

defendant arrested him for obstruction and placed (him) in 

the police car. During the arrest, Ricardo resisted and his 

shirt was torn. 

10. The first defendant then went inside the nightclub with 

several other policemen. He ordered the music stopped 

and the bar closed and told the people to leave because of 

the disturbance outside in order that they were not injured 150 

themselves. The people then began to leave. 

11. Riccardo, after he was placed in the car and after the first 

defendant left to go inside the nightclub, called out to the 

plaintiff who was by the door of the nightclub to call 

police inspector Kuli Taulahi at his home in order that he 

would stop the first defendant from closing the nightclub 

and stopping the dance. 

12. The plaintiff went and telephoned Kuli and explained 

what the first defendant was doing. He then went and told 

the first defendant to come and speak on the telephone to 160 

Kuli. The first defendant refused. The plaintiff again 

spoke to Kuli and then came and asked the first defendant 

for his name. The first defendant refused to give his name 

and he remained outside. 

13. The music then started up again and the first defendant 

went back inside to see who had turned it on. He was 

informed by the disc jockey that the European man had 

turned it on. The first defendant then turned it off and 

went and looked for the European man but he had 

disappeared. (Ricardo who was placed in the police car 170 

had disappeared from it too). The first defendant went 

outside and stood by the steps of the entrance to the 

nightclub with police officer Vilisoni Finau as people 

were leaving. 

14. The plaintiff came and spoke to the first defendant. He 

was standing on the top of the steps whilst the first 
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defendant was still standing on the ground by the steps. 

They argued. They came into contact with each other as a 

result of which the plaintiff landed on the concrete floor at 

the bottom of the steps. He could not get up. He was sat 180 

up, blood was coming out of his right ear. He was taken 

inside the nightclub. A short while later he was taken to 

hospital where he was x-rayed and found to have a 

fractured right clavicle and six fractured ribs on his right 

side. He also had a perforated right ear drum. He was 

hospitalised for about two weeks. 

Mr Tu'utafaiva takes issue only with the statement in paragraph 14 that the first 

defendant and the plaintiff had "argued". The critical part of the narrative, however, is 

the sentence which then followed which reads: "They came into contact with each 

other as result of which the plaintiff landed on the concrete floor at the bottom of the 190 

steps." In his helpful submissions, Mr Niu then went on to summarise the opposing 

claims of the plaintiff and the first defendant: 

"The plaintiff claims that the first defendant punched him 

with his right fist on the left side of the head then grabbed him 

and threw him down onto the concrete floor at the bottom of 

the steps ... 

The first defendant says that the plaintiff was swearing in 

Italian at him and that he told him to stop or he would arrest 

him. The plaintiff did not stop so he grabbed his shirt to arrest 

him but the plaintiff resisted and pulled him away (sic) from 200 

him and as result fell from the top of the steps onto the 

concrete floor at the bottom and thereby sustained his 

injuries." 

In evidence, referring to the telephone conversation with police inspector Kuli 

Taulahi, (paragraphs 11 and 12 above) the plaintiff said that he knew Kuli because he 

had attended the Loveboat restaurant but he did not know his surname. He said that 

he told Kuli that the police were at the nightclub wanting to shut the function down 

but the fighting was outside the nightclub premises. Kuli told Fumera to find out the 

Inspector's name and to ask him to come to the phone. Fumera went outside and told 

Pahulu that inspector Kuli was on the phone and he wanted to know his name but 210 

Pahulu responded that "he didn't talk to pieces of shit". 

Fumera then went back to the telephone and passed on what Pahulu had said 

and Kuli again told him to go and talk to the inspector. He did so but Pahulu still 

refused to give his name or go to the phone. The plaintiff recalled this evidence and I 

accept what he said but his description of the incident itself was less reliable. In 

evidence in chief, he said that he was leaning on the entrance door to the nightclub 

talking to a woman customer who was asking for a "rum and Coke", when Pahulu 

suddenly came up and grabbed him by the shirt. He heard Pahulu say something, but 

he could not remember what it was, and the next thing he knew was that he woke up 

in hospital. 220 
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Fumera said that he remained in hospital for some 10 days and when he 

regained consciousness he had pain all over and he was vomiting blood. He 

understood that on admission he was found to have a broken shoulder, broken ribs, a 

bleeding right ear and the swollen left eye. He described his treatment and his 

prognosis. He said that he still has problems today with his left eye; he has a 

continual "buzz" in his right ear and he cannot hear probably; he has also lost some of 

the use of his right arm. 

In cross-examination, it was put to Fumera that he was drunk at the time and 

that he had been swearing in Italian at Pahulu. Fumera strongly denied the allegation 

and said that apart from "a nice wine once a week" he never drank alcohol and he 230 

never swore. He did, however, admit to having an "angry nature". 

It was also put to Fumera in cross-examination that when Pahulu approached 

and grabbed him he had told him that he was arresting him but Fumera denied that 

Pahulu had said anything about an arrest. 

Simonetta Maccio gave evidence. She said that she recalled the incident 

happening sometime after 1am. She told the court that she was working on the 

computer in her office at the nightclub when Pahulu came and opened her office door 

and told her to shut down the nightclub. Simonetta said that before she could do 

anything Pahulu walked quickly over to the DJ who was playing the music and 

operating the disco lights. She did not hear what was said but the music and the lights 240 

stopped and the inspector then walked over to the bar and closed it down. Simonetta 

explained that the customers inside the nightclub had "been dancing and having a nice 

time and there were no problems". She walked after the inspector and suggested to 

him that he "should sit down and talk about it peacefully instead of acting so rudely." 

The inspector kept on walking, however, and went back outside the premises. 

Simonetta said that she was then approached by the lady from Lapaha who was 

running the social and they had a brief discussion. The lady gave her the money she 

had collected on the gate for safe-keeping and told her that she would pick it up some 

other time. As Simonetta was about to walk back and put the bag of money in her 

office, she heard someone screaming out, "Simonetta, Simonetta, Simonetta". She 250 

told the court that she ran outside immediately and saw Fumera on the ground with 

one of the security guards, Sioeli Tupou, trying to lift him up. Fumera was lying on 

the concrete area at the bottom of the entrance steps and blood was coming out of his 

ears and mouth and his shirt was heavily stained with blood. He was unconscious. 

Simonetta said that she was shocked and very angry with the person who had 

done it. She said that Inspector Pahulu and the policemen were just standing looking 

at Fumera. She said that while one of the security guards went to get his van to take 

Fumera to the hospital, the police got into their vehicle and left the nightclub. As the 

police were about to drive away, Pahulu yelled at Simonetta through the open car 

window, in Italian, the words, "fuck off". Simonetta estimated that it would have only 260 

been two or three minutes after Pahulu had gone outside the nightclub that she had 

heard the person screaming out her name. 

In cross-examination, the witness said that when she went outside and saw 

Fumera lying on the ground she had asked, "who did it", and one of the security 

guards had either pointed or signalled with his head that it was Pahulu. She said that 

at that point in time Pahulu was standing only a couple of meters from where Fumera 

was lying on the ground and she turned to Pahulu and called him a "rabbit" and made 
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a comment like, "you feel brave because you beat up an old man with so many young 

bodies around." 

Simonetta went to Vaiola hospital with the plaintiff and she was given his 270 

clothing for safe keeping. The shirt he had been wearing that evening was produced 

as an exhibit and Simonetta identified the dark brown patches still evident on the shirt 

as dried blood. 

Evidence was also given for the plaintiff by two of the security guards who had 

been on duty at the nightclub when the incident happened. The first witness, Sioeli 

Tupou, recalled the night in question. He did not know the name of the injured man 

but he described him and I am satisfied that he was referring to the plaintiff although, 

for some reason, he called him "Riki". The witness said that he recalled the police 

arriving and ordering the nightclub to be closed down. At that point, he was inside the 

nightclub and he closed the bar and then, with another security guard -- "Hameti", he 280 

went out to the entrance gate stopping anyone from entering the nightclub premises. 

Mr Tupou explained how he became aware "from the tone of their voices" of an 

argument between Pahulu and Fumera. At that point, Fumera was standing on the 

porch at the top of the steps leading into the nightclub and Pahulu was standing on the 

concrete area at the foot of the steps. Although estimates varied, it appears that there 

were three or four average sized steps leading from the concrete pad up to the 

entrance porch and then to the side of the porch there was the entrance door way with 

one further step leading into the foyer of the nightclub itself. It would have assisted 

the court considerably and saved time in the evidence if photographs of the scene had 

been made available by the plaintiff. 290 

Initially, Mr Tupou was standing close to the entrance gate but when he heard 

the arguing he walked over closer to the steps to the nightclub. He estimated that, at 

that point, he would have been approximately 15 meters away from the two men but 

from other measurement estimates given to the court, the distance was likely to have 

been less than 15 meters. In all events, I am satisfied that Mr Tupou had a clear view 

of what was happening. He told the court that he saw Pahulu walk up to Fumera and 

hit him sideways and then grab him and throw him to the ground. He demonstrated 

how, with a clenched fist, Pahulu had swung his right arm against the left side of 

Fumera's face hitting him around the left ear. The witness then saw Pahulu grab 

Fumera by the shirt around the upper part of the chest, lift him up off the ground and 300 

throw him down onto the concrete slab. He said that Fumera had landed sideways and 

his head hit the ground. He had then rolled onto his back. He noticed blood coming 

out from his ears and mouth. In the meantime, Pahulu had walked away and was 

standing by his police car while the witness, with assistance from the other security 

guard, looked after Fumera until he was taken to hospital. 

The other security guard called by the plaintiff was Hameti Vea. He said that 

after the police closed down the nightclub, he was standing by the entrance gate 

ensuring that no one entered the premises. He saw Pahulu and Fumera facing each 

other at the top of the steps. He could hear them talking but they were speaking in 

English and he did not know what they were saying. 310 

Referring to the incident, Mr Vea said that "the old man" was punched on the 

side of the face by Pahulu and thrown into the ground. He demonstrated the punch as 

a swing of the right arm with the elbow bent and the fist clenched. He also 

demonstrated how Fumera had been thrown down onto the concrete. Mr Vea said that 

Fumera was unconscious and blood was coming out from his nose and one of his 
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ears. According to the witness, the six or seven policeman still at the scene stood back 

and did nothing and so he went over and assisted Mr Tupou in carrying Fumera into 

the building before he was taken off to hospital. 

Evidence was also given on behalf of the plaintiff by Dr Lei Saafi, an ear, nose 

and throat surgeon and Dr 'Ana 'Akauola, a general practitioner. Dr 'Akauola 320 

examined the plaintiff some three weeks after the incident. She told the court that the 

x-rays revealed multiple fractures of ribs three to nine and a fracture of the collar 

bone. 

Dr Saafi's latest examination of Fumera had been only a day or two before the 

trial began, which was some 14 months after the incident, and he reported: 

"On examination his (R) ear drum still had a large perforation 

with some residual beneficial infection. It is now obvious that 

the perforation of the ear drum will never heal spontaneously 

by itself, therefore, he will need a major operation in the 

future to graft his ear drum and to examine the ossicles of his 330 

middle ear. This surgery may improve his hearing otherwise 

the damage is permanent." 

In opening the case for the first defendant, Mr Niu said that the alleged punch by the 

first defendant and the throwing down onto the concrete surface were strongly denied. 

Counsel contended that what really happened was that Pahulu was attempting to 

arrest Fumera for obstructing the police in the course of their duty but the plaintiff 

resisted and he fell down the steps and hence, as counsel put it, his injuries were "the 

result of his own doing". 

The first defendant, 'Otieni Pahulu, is 38 years of age. He joined the police force 

in March 1993 and he was appointed Chief Inspector in July 1999. In his written 340 

submissions, Mr Niu said that Pahulu had lived in Italy for a short time but, 

surprisingly, no evidence was led on that point or, for that matter, on his knowledge 

of the Italian language.  

Pahulu told the court about the telephone calls the police had received on the 

night in question relating to the disturbances in the area around the Ambassador 

nightclub and how he had eventually attended the scene and then made the decision to 

close down the social function. He also explained the problems he had encountered 

with Ricardo who had wanted the function to continue. The Inspector recalled 

Fumera asking him for his name and telling him to come to the telephone but he 

could not recall whether Fumera had explained the reason or who was on the 350 

telephone. He told the court that he was more concerned about getting the people off 

the premises. 

Referring to the incident, Pahulu said that at one point he had seen Fumera on 

the landing by the entrance door pointing at him and screaming and shouting at him 

in Italian. He said that what Fumera was saying (as translated) was that his (the 

Inspector's) mother was "a whore and a bitch". Pahulu said that he swore back at 

Fumera in Italian and said "fuck you". He then walked up the three steps to the porch 

and told Fumera to stop swearing and shouting or he would have to arrest him. He 

then returned to the parking area. Speaking in English, the witness carried on, in 

evidence in chief, to say: 360 
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"He still screaming his head off. Then I decided to arrest him. 

Not only for insulting abusive language but for obstruction of 

my duty. 

Q. Did you speak to him again? 

A. Yes, I spoke to him when I came up. When I came up 

again he rushed at me from top. He came down from the foyer 

and met me at the edge of the step. On three steps from the 

parking floor. He came right up to my face. Almost head to 

head because I was standing on the lower steps. He was on 

top. He was kinda higher than me. So he had to bend down 370 

and I thought he was trying to threaten me or something or 

attack me or something or he was going to do something so I 

grabbed him by the shirt like this because I had already 

decided to arrest him. When I tried to pull to control him and 

take him to the car he won't co-operate and resisted. So he 

was on the edge of the steps. I was on the bottom so I tried to 

control him again and he kinda lost balance on the top where 

he is and he was on top and I was the bottom so I had to let go 

of him and he dropped -- I think his head first. I was kinda 

surprised what happened. 380 

Q. And what happened to him when he fell? 

A. He fell. I think he was lying flat on the bottom steps on 

the, what you call it, slab on the sidewalk. 

Q. I am asking you, when he fell describe what you saw when 

he fell? 

A. We were facing each other like this. I was on the bottom 

straddling my feet -- he was on top and he was going to bend 

down to (indecipherable) my face and I hold his shirt. I think 

he fell like this. . . . 

Q. When he fell what happened? 390 

A. He lay back on his back. I was kind of amazed when I saw 

him because I did not use much force on him and I was kinda 

shocked." 

Inspector Pahulu said that Constable Finau was standing close by and he started to 

pick Fumera up but he was unable to stand him up and two security people came and 

helped him. After that, Pahulu said he moved back a little and "told the boys" to take 

him to hospital and Simonetta came out from the nightclub and started screaming at 

him to his face. He said that she called him a coward for beating up an old man with 
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all the policeman around to protect him. He said that she kept on yelling at him and so 

he said to her, "shut the fuck up bitch". 400 

In cross-examination, it was put to Pahulu that he must have been very angry to 

be using abusive language. He denied being angry and said that the only reason he 

swore was because he was being provoked and insulted. He acknowledged that he 

saw blood coming out of Fumera's ear as he lay on the concrete and he conceded that 

he did nothing personally to assist the injured man. 

The first defendant called evidence from two of the police eyewitnesses. 

Constable Vilisoni Finau had been a Constable for 15 years. Referring to the actual 

incident, Vilisoni said that he was standing some 3 meters away from the steps. He 

heard Pahulu say to Fumera, "I will arrest you for swearing at a police officer" and he 

said, "Pahulu then walked up the steps to the top and reached out to touch the Italian 410 

man." At that point, the witness said, he (the witness) "moved" indicating that he lost 

sight of what was happening for a moment but he then went on to say that there was 

scuffling, Fumera reached out to stop Pahulu from touching him but Pahulu grabbed 

the collar of Fumera's T-shirt and pulled him to take him away. Fumera was trying to 

remove Pahulu's hand from his shirt, there was further scuffling and when Pahulu 

pulled Fumera his feet lifted off the ground and he noticed Fumera falling to the 

ground but Pahulu was still holding him by the collar when he landed on his back. 

The witness was then asked (still in evidence in chief): 

"Q. How did his back hit the ground? 

A. He (Pahulu) was holding him until he hit the ground then 420 

he released him and stood up. 

Q. So Pahulu could have held him up to prevent him hitting 

the ground? 

A. Yes. 

Q. But he never? 

A. No." 

Constable Finau said that he lifted Fumera up off the ground and asked two security 

men to assist and they stood by the side of him and supported him as they climbed the 

steps and walked into the building. He was asked whether he could see any injuries 

on Fumera and he answered: 430 

"A. No. The only thing I saw was blood coming out of his left 

ear. 

Q. What ear? 

A. Both ears." 



+ + 
 

106 [2003] Tonga LR 

 

This issue was followed up in cross-examination and the Constable was asked why he 

had not taken Fumera to hospital. The Constable repeated that he did not know that 

Fumera was wounded and he made the comment that people can have blood coming 

out of their ears without being injured. 

The other policeman called as an eyewitness for the defence was Constable 

Piheloti Kata who had been in the police force for 3 1/2 years. Referring to the 440 

incident, Constable Kata said that he was standing by his vehicle in the car park and 

he noticed Pahulu on the porch having an argument with Fumera. He said that 

Fumera was speaking in Italian and he did not know what he was saying but he heard 

Pahulu tell him to stop swearing. He then saw Pahulu, who he said was at the bottom 

of the steps, reach out to grab Fumera and he could see Pahulu holding onto his shirt. 

The Constable said that the Italian man tried to remove Pahulu's hand but Pahulu 

pulled him and the man fell down on his head. The witness did not see how he landed 

because a police vehicle blocked his vision. He said that Constable Finau came to 

Fumera's assistance and sat him up and then the two security men walked him into the 

nightclub but his (Fumera's) legs were still moving. The Constable said that he did 450 

not see any blood on Fumera from where he was standing. 

I have given careful consideration to all the evidence relating to what I have 

referred to as "the incident" itself because, obviously, it is the crucial aspect of the 

case. There were significant conflicts in various aspects of the evidence and 

credibility became a key feature in the case. Although in general I formed a 

favourable impression of the plaintiff as a witness, I found his evidence relating to the 

incident itself unreliable. At one point in cross-examination he said that after Pahulu 

had grabbed him by the shirt, he punched him. I am satisfied, however, that this was 

only an assumption made with the benefit of hindsight and he had no personal 

knowledge of any punching. That was confirmed later in cross-examination when the 460 

witness said, "I think he (Pahulu) beat me up because he was the only one standing in 

front of me." 

I found Simonetta a credible witness and with one or two inconsequential 

exceptions, I accept her evidence. She was not, however, a witness to the incident 

itself. 

The two security guards were critical witnesses for the plaintiff and they both 

impressed me as honest witnesses doing their best to assist the court with their 

recollection of the events that had taken place. Although there were some minor 

discrepancies in their evidence, they did not detract in any way from the dramatic 

account which each man gave to the court. Through those two witnesses, the plaintiff 470 

clearly established his case. I am satisfied that Pahulu did swing his arm, first 

clenched, against the side of Fumera's face and then lifted him up and threw him 

down onto the concrete surface in the manner described. The throw, as demonstrated 

by each witness, was similar to the movement referred to in rugby terminology as a 

"spear tackle". The effect was equally as devastating. That is how the plaintiff 

sustained his injuries. 

There was one particularly poignant moment during the trial which I noted in 

my Bench Book. The first security guard, Sioeli Tupou, had just described in 

evidence in chief how Fumera had landed on the concrete slab and was not moving 

but blood was coming out of his ears and mouth. The witness went on to say that the 480 

policeman did nothing but walked away and stood by the side of his car while he and 

the other security guard carried the injured man inside the building and tried to stop 
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the bleeding. At that point in his evidence, Mr Tupou had tears in his eyes. I am 

satisfied that they were not the tears of a theatrical performance but tears of genuine 

sadness as he recalled and recounted the vicious attack and its aftermath which he had 

witnessed. Mr Tupou was obviously embarrassed over the tears and he turned away 

and looked out the side window of the courtroom. That moment, of course, is not 

something that will have been captured on the recording machine that transcribes the 

evidence. 

As I have indicated, I found the evidence of these two witnesses quite 490 

compelling and I have no hesitation in accepting what they said. I have already 

expressed reservations about part of the plaintiff's evidence and I accept that he and 

Pahulu were involved in a heated argument immediately prior to the assault. The 

argument attracted the attention of the security guards. Fumera clearly did not want 

the nightclub closed down. I do not accept, however, the suggestion that Fumera was 

drunk or was using obscene language. He denied very early on in the case that he 

used swear words or drank alcohol, apart from the occasional glass of wine. I found 

that evidence persuasive and no independent witness gave evidence to the contrary.  

Nor do I accept that Pahulu was in the process of arresting Fumera. Although he 

pleaded and gave evidence to that effect, in cross-examination he admitted that he did 500 

not advise the plaintiff that he was under arrest but he was going to tell him that later 

on, after he had made the arrest. The plaintiff denied that the inspector had said 

anything about an arrest and neither of the security guards or Constable Kata said 

anything about Pahulu arresting Fumera. The only witness who suggested that such a 

statement was made was Constable Finau. He said that it was made immediately prior 

to when Pahulu reached out to grab Fumera but not even Pahulu had stated that in 

evidence. 

I find, therefore, that no threat to arrest had been made and that Pahulu had said 

nothing about an arrest when he approached the plaintiff and struck him across the 

side of the head. Furthermore, had he been effecting an arrest, it would have been his 510 

duty to inform Fumera of the reason for the arrest, even if the reason might have been 

obvious. Unless the reason was given at the time then the arrest would have been 

unlawful. In any event, the law is that a police officer can only use such force as is 

reasonable in the circumstances to effect an arrest and, if necessary, I would have 

held that the degree of force used on this occasion was totally unreasonable. 

In a case where credibility was very much in issue the first defendant and his 

principal eyewitness, Constable Finau, contradicted each other and themselves on 

several occasions. Pahulu, for example, when speaking about Fumera's head hitting 

the concrete, raised the issue of the lighting in the area. He said that it was very dark 

and the only light was that coming out of the nightclub. He described the area in 520 

question as having "low visibility". 

No other witness made any mention of poor lighting. Constable Finau, on the 

other hand, noted in evidence in chief that there was lighting and he went on to 

explain that a light was, in fact, positioned in the porch above the area where the 

plaintiff had hit the ground. I will not prolong this judgment any further by detailing 

other inconsistencies in the evidence presented on behalf of the first defendant but 

several examples were identified by Mr Tu'utafaiva in his written submissions. 

Turning to the question of damages, it is clear from the medical evidence before 

the court that the plaintiff sustained serious injuries consistent with the use of 

considerable force. Dr 'Ana 'Akauola was asked in cross-examination why she had 530 
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referred to the plaintiff in her report as a "victim of police brutality"? She replied that, 

"to have sustained the injuries he did, he would have had to have been brutally 

beaten." Commenting upon the multiple fractures of the six ribs (3 to 9) which the 

plaintiff suffered and the fracture of his right collarbone, the doctor compared them 

with a rugby injury but noted that in her experience, it would be unusual for a rugby 

injury to result in any more than one fractured rib. The doctor said that to sustain the 

number of fractures the plaintiff had on this occasion, would have required, "great 

force". 

Dr Saafi described the perforation of the plaintiff's right ear drum as "traumatic" 

and said that in his opinion it was most likely caused by a punch or slap with an open 540 

hand on the ear. The doctor was asked in cross-examination whether the perforation 

could have been caused by a fall -- "hitting his ear on a step or on the ground". He 

replied that it was "not likely". There may appear to be some conflict between this 

evidence and that of the security guard who described the blow to the left-hand side 

of Fumera's face - not the right. The evidence was that the right side of Fumera's body 

and head had struck the concrete with huge force fracturing six ribs and the 

collarbone. I suspect that if the question put to the doctor had been framed in those 

terms instead of simply as "a fall", his opinion as to whether the perforation to the 

right ear could have been caused when his head hit the ground, may have been 

different but, even if the blow had been to the other side of the head, I am satisfied 550 

that a blow was struck with the consequences which the security guards described. 

The doctor went on to say that the perforation to the right ear would never heal 

naturally and it would require a major operation in the future to graft his ear drum and 

to examine the ossicles of his middle ear. He noted that the plaintiff's hearing loss 

expressed in percentage terms, as result of the injury, was 40 - 60% and that further 

surgery may improve his hearing, "otherwise, the damage is permanent". 

In Manu and Kingdom of Tonga v Muller [1997] Tonga LR 192, the Court of 

Appeal said: 

"With regards to assault damages are recoverable under such 

well-known heads as pain and suffering; loss of amenities and 560 

enjoyment of life; and loss of future earning capacity 

(economic loss)." 

In that case, the plaintiff had been left with a 5 % loss of function in his knee as result 

of an assault by a police officer. The trial judge had awarded general damages of 

$10,000 and exemplary damages of $1500. The defendants appealed against the 

quantum of damages. The Court of Appeal reviewed previous judgments going back 

to the late 1980s and concluded that the amounts were not out of line with other 

awards and dismissed the appeal. In doing so, the court made it very clear that, in 

relation to exemplary damages in particular, a higher award could have been justified. 

The plaintiff in the present case undoubtedly suffered serious injuries and he has 570 

been left with significant disabilities. Apart from the heads of damages already 

referred to, he is entitled to compensation for the indignity and suffering which the 

assault caused. There was some evidence of economic loss and possible future 

expenses but it was extremely vague and, in any event, no such claims are included in 

the pleadings. 
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Having regard to all the evidence before the court, I consider that an appropriate 

sum for general damages is $15,000 and that is the amount which I award. 

Turning, finally, to exemplary damages, the plaintiff claims $10,000. One 

factual aspect of the case which is relevant to the assessment of aggravated and 

exemplary damages is the question of provocation. While provocation is not a 580 

defence to an action for assault, it may be a ground for preventing or reducing an 

award of aggravated or exemplary damages -- Lane v Holloway [1968] 1 QB 379. 

I am satisfied that immediately prior to the assault in the present case, the 

plaintiff did argue vehemently with the first defendant against his decision to close 

the nightclub. I am equally satisfied that the plaintiff's heated arguing coupled with 

Riccardo's earlier obstructive reaction and the provocative steps taken by both men to 

telephone the other police inspector to try and involve him in the situation, provoked 

the first defendant beyond endurance. Given his training and his background 

experience, Inspector Pahulu, of course, ought to have been able to handle the 

situation but he lost control and the plaintiff then bore the brunt of his vicious anger. 590 

Having regard, however, to the provocation element, which I am satisfied was 

significant, and my assessment of compensatory damages, I have concluded that only 

a modest award of exemplary damages is appropriate. The amount I fix under this 

head is $1000. 

Counsel for the second defendant, very properly, conceded at the outset that her 

client would be vicariously liable for any award against the first defendant and, on 

that basis, I simply enter judgment against the defendants in the sum of $16,000. 

The plaintiff is entitled to costs, to be agreed or taxed. 
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Fotu v Loketi 

Supreme Court, Nuku'alofa 

Ford J 

AM 7/2003 

2 May 2003; 6 May 2003 

Defamation – some categories damage is presumed – this was one such 

category 

On Saturday 8 February 2003 Kalisi (the appellant) and her husband were walking to 

the local shop to buy some meat for their Sunday meal. On the way they met Lotana 

(the respondent and their neighbour) who asked if they were having nice food. Kalisi 10 

replied that they were having "beef, bacon, tinned corn beef and tinned fish." Lotana 

then turned to Kalisi and said in an angry tone, "sosa moe peleti" which translates as 

"saucers and plates". In Tongan terminology the phrase "saucers and plates", when 

used in the context intended in the present case, was tapu and deeply offensive. It 

signified two woman having an affair or a lesbian relationship. The older woman 

metaphorically was the "plate" and the younger woman the "saucer". The appellant 

issued defamation proceedings against the respondent in the Magistrates' Court and 

claimed damages in the sum of $500 and costs. The case was heard in Mua on 12 

March 2003. The magistrate rejected the claim on the basis that the appellant had not 

been able to establish that she had suffered any damage to her reputation as result of 20 

the defamation. She appealed against that decision. 

Held: 

1. Section 16 of the Defamation Act provided that in certain situations, a civil 

action for defamation will lie without proof of any resulting damage 

because such damage was presumed. If the defamatory words fell within 

the category of cases identified in section 16 then all a plaintiff needed to 

prove was that the words were spoken of him or her and the cause of 

action was complete. In such a case, the law presumed that the plaintiff 

suffered damage without the need for actual proof. 

2. The court made a formal order that allowed the appeal and set aside the 30 

decision in the Magistrates' court. 

3. The court balanced the obvious hurtfulness to the appellant of the 

defamatory words against the genuineness of the respondent's remorse and 

her very limited publication of the defamation. The court considered that 

the justice of the case was best met by a damages award of $100 and 

judgment was entered for the appellant in that sum. 
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Case considered: 

 Kerr v Kennedy [1942] 1 KB 409 

Statutes considered: 

 Defamation Act (Cap 33) 40 

 Slander of Woman Act (UK) 

Counsel for appellant : Mr Veikoso 

Respondent in person 

Judgment 
The appellant issued defamation proceedings against the respondent in the 

Magistrates' Court claiming damages in the sum of $500 and costs. The case was 

heard in Mua on 12 March 2003. The magistrate rejected the claim on the basis that 

the appellant had not been able to establish that she had suffered any damage to her 

reputation as result of the defamation. She now appeals to this Court against that 

decision. 50 

The 49 -year-old appellant, Kalisi, and the 43 -year-old respondent, Lotana, are 

from the village of Vaini. They are neighbours and the court was told that, prior to the 

incident giving rise to this claim, they were close friends. They have known each 

other virtually all of their lives and they both belong to the same church. 

Kalisi is married to Nai and they have four children. The eldest, aged 24, is in 

the police force; the second son, aged 23, lives in New Zealand, the third child, aged 

18, is a student at Tonga High School and the youngest child attends Talafo'ou High 

School. On Saturday 8 February 2003 Kalisi and Nai were walking to the local shop 

to buy some meat for their Sunday meal. On the way they met Lotana who asked if 

they were having nice food. Kalisi replied that they were having "beef, bacon, tinned 60 

corn beef and tinned fish." Lotana then turned to Kalisi and said in an angry tone, 

"sosa moe peleti" which translates as "saucers and plates".  

Kalisi was extremely upset over this remark and that afternoon she and her 

husband went to the Vaini Police Station and made a complaint to police officer 

Pouvalu over what Lotana had said. Lotana also attended the police station and the 

police officer asked her who she was referring to when she said, "saucers and plates"? 

Lotana indicated that she was referring to Kalisi and her older sister, Veiongo. 

The court was told that in Tongan terminology the phrase "saucers and plates", 

when used in the context intended in the present case, is tapu and deeply offensive. It 

signifies two woman having an affair or a lesbian relationship. The older woman 70 

metaphorically is the "plate" and the younger woman the "saucer". The respondent 

alleged that Kalisi and Veiongo had carried on their activity in a cave known as "Pusi 

Cave" a long time ago. Veiongo, the older sister, is now deceased. 

After the complaint was lodged with the police, Lotana obviously began to 

realise the seriousness of the situation and she became very remorseful over what she 

had said. She attended Kalisi's home with the Church Minister, Vili Fangupo, on the 

Monday and formally apologised but Kalisi told the Minister to go and pray about it 

because she was not satisfied with the apology. Further attempts were made with the 

assistance of the Church Minister to try and resolve the impasse but Kalisi told the 

court that, as the rumour was circulating in the village, she felt the only way that she 80 
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could restore her reputation was through court action. There was no evidence before 

the court that it was the respondent who had been responsible for spreading the story 

in the village. 

In his decision, the magistrate referred to the definition of "defamation" in 

section 2(1) of the Defamation Act (Cap 33) and noted that the words complained of 

must either damage the reputation of the other person or expose him or her to hatred, 

contempt or ridicule or cause the person to be shunned. The magistrate went on in his 

decision to say that the only witness called by the appellant was her husband Nai and 

he did not say anything in evidence to suggest that the words were damaging to his 

wife's reputation. Hence, the court held that the action failed. 90 

Mr Veikoso complained that the husband had given evidence to the effect that if 

the allegation was true then he would divorce his wife and he had allegedly given 

other evidence establishing that his wife's reputation had, indeed, been damaged but, 

counsel went on to submit, that through the fault of the court clerk, "a lot" of the 

evidence given at the hearing is missing from the transcript. 

Had that been the end of the matter then I would have upheld the Magistrates' 

decision and dismissed the appeal. This Court has frequently stated that if counsel 

intends to challenge the record of proceedings in the Magistrates' Court then there is a 

proper way to go about doing that. Counsel challenging the record should first give 

notice to the other side and seek agreement as to what was actually said or, failing 100 

that, file affidavit evidence of the matters under challenge and then seek the court's 

leave to adduce that evidence at the hearing. That was not done in the present case 

and, on the basis of the transcript of evidence before the court, the magistrate's 

finding, that there was no evidence of any damage to the appellant's reputation, would 

have to stand. 

That is not the end of the matter, however. Section 16 of the Defamation Act 

provides that in certain situations, a civil action for defamation will lie without proof 

of any resulting damage because such damage is presumed. If the defamatory words 

fall within the category of cases identified in section 16 then all a plaintiff needs to 

prove is that the words were spoken of him or her and the cause of action is complete. 110 

In such a case, the law presumes that the plaintiff has suffered damage without the 

need for actual proof. 

One of the categories listed in section 16 is when spoken words, "impute 

unchastity to a woman or girl." In Kerr v Kennedy [1942] 1 KB 409, the court was 

dealing with the identical wording in section 1 of the Slander of Woman Act (UK). 

Asquith J., after observing that lesbianism "as a phenomenon has existed for at least 

2500 years", concluded that the "imputation of lesbianism is an imputation of 

unchastity" within the meaning of the Act. The learned judge held that what is meant 

by the presumption in the statute is that any false imputation of unchastity is such an 

intrinsically outrageous slander that it ought to be actionable even if no pecuniary loss 120 

results. 

The present case falls within the same category. In my view, the defamatory 

words were actionable per se without the need to formally prove damage to 

reputation. 

The respondent, who is a divorced woman with eight children, told the court 

that she was unable to afford a lawyer but she appeared on her own behalf at the 

appeal hearing and made some short submissions. She explained that she was angry 

when she spoke the words in question because of the appellant's reference to "tinned 
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fish". In a rather convoluted explanation, she said that some years ago she had had a 

"one night stand" with a man and in the morning he had left her a tin of fish. When 130 

the appellant had mentioned the tin of fish, along with the other food items, Lotana 

assumed that she was teasing her about the one night stand. In court, she again 

expressed remorse over her actions but the appellant was equally adamant that she 

wanted judgment in her favour in order to clear her name. 

Counsel invited the court should the appeal be upheld, to remit the case back to 

the magistrate but I have decided against that option. Instead, I make a formal order 

allowing the appeal and setting aside the decision in the court below. 

Trying to balance the obvious hurtfulness to the appellant of the defamatory 

words against the genuineness of the respondent's remorse and her very limited 

publication of the defamation is not an easy task. Taking all relevant factors into 140 

account, I consider that the justice of the case can best be met by a damages award of 

$100 and judgment is entered for the appellant in that sum. The appellant is also 

entitled to costs but, as the point upon which the appeal succeeds was not taken either 

in the court below or in this Court, I award costs on the appeal, in an amount to be 

agreed, or, failing agreement, at two-thirds of the sum allowed on taxation. 
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Lali Media v Lavaka Ata anors 

Supreme Court, Nuku'alofa 

Ward CJ 

CV 219/2003 

9 and 12 May 2003; 23 May 2003 

Practice and procedure – application for change of judge - considerations 

On 4 April 2003, the defendants passed the Protection from Abuse of Press Freedom 

Ordinance 2003 which applied only to the Taimi `o Tonga newspaper and all other 

publications of the first plaintiffs. The plaintiffs sought judicial review of that action 

and, alternatively, damages and an injunction.  The defendants applied to have the 10 

case heard by another judge.  

Held: 

1. The test was, would a reasonable and fair-minded person sitting in court 

and knowing all the relevant facts have a reasonable suspicion that a fair 

trial for the applicant was not possible. 

2. The court did not consider that a finding of law on the facts of one case 

could ever be a reason for suspecting prejudgment of even the same points 

of law in relation to the facts of the new case unless they were the same 

facts as in the earlier decision and were still disputed. The application was 

refused. 20 

Cases considered: 

 Hannam v Bradford City Council [1970] 1 WLR 937 

 Livesey v NSW Bar Association [1983]  151 CLR 288 

 Metropolitan Poreperties Ltd v Lannon [1969] 1 QB 577 

 R v Liverpool City JJ ex p Topping [1983] 1 WLR 119 

Counsel for applicants/defendants : Ms Simiki (with Stanton) 

Counsel for respondents/plaintiffs : Mr Tu'utafaiva (with Harrison) 

Judgment 
On 4 April 2003, the defendants passed the Protection from Abuse of Press 

Freedom Ordinance 2003 which at present applies only to the Taimi `o Tonga 30 

newspaper and all other publications of the first plaintiffs. The plaintiffs seek judicial 

review of that action and, alternatively, damages and an injunction.  
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The defendants have applied to have the case heard by another judge. It is clear 

from the written submissions by Mr Stanton that he believes the court suggested such 

an application should be made. That is not the case.  

The writ was filed on 22 April 2003 with an ex parte application for leave to 

seek judicial review and interim relief. I was not inclined to grant interim relief if the 

judicial review could be heard in the near future and I was able to list the case on 19 

May 2003 as a preceding trial was likely to go short. At the first chambers hearing on 

30 April 2003, I asked counsel if they were intending to object to my trying the case. 40 

The reason was that if such an application was to be made and granted, it would be 

necessary to find, a different hearing date in Ford J's list. Miss Simiki, then appearing 

for the second defendant only, had not received any instructions on the point and so I 

adjourned to 2 May 2003. On that date, it was clear the defendants wished to make 

such an application and so it was adjourned to 6 May and then to 8 May to allow 

submissions to be filed.  

On 8 May it became apparent that there had been some misunderstanding about 

when the application was to be heard and no submissions had been filed by the 

defendants. By this time the agreed date for the hearing was 21 May 2003 and so I 

fixed a timetable to ensure that date would be met. For that reason, I included a 50 

decision that I would try the case unless Mr Stanton wished to pursue the application 

in which case I would consider the application afresh and allow and allow him to file 

further grounds. He filed written submissions and I allowed Mr Harrison to reply. I 

now have those submissions and I am grateful to counsel for dealing with the matter 

so promptly.  

The basis for the defendants' suggestion of bias is that I was the presiding judge 

in a recent case effectively involving the same parties and applications on similar 

grounds to those made in respect of three previous orders which were intended to ban 

the Taimi newspaper from Tonga.  

The test the Court is to apply in considering such an application has been the 60 

subject of differing authorities in England. The result has been an apparent conflict 

between the long standing test of a real likelihood of bias and the suggestion that it is 

sufficient if there is a reasonable suspicion of bias. In Hannam v Bradford City 

Council [1970] 1 WLR 937, Sachs LJ suggested, at 942, that there is little, if any, 

difference between the two tests although he favoured the former as stated by 

Denning LJ in Metropolitan Poreperties Ltd v Lannon [1969] 1 QB 577. He 

concluded that, "the question is not whether the tribunal will in fact be biased, but 

whether a reasonable man with no inside knowledge might well think that it might be 

biased".  

I adopt the formulation suggested by Lord Widgery CJ and approved by Ackner 70 

LJ in R v Liverpool City JJ ex p Topping [1983] 1 WLR 119. In such an application 

the test is, would a reasonable and fair-minded person sitting in court and knowing all 

the relevant facts have a reasonable suspicion that a fair trial for the applicant was not 

possible.  

Mr Stanton cites Livesey v NSW Bar Association [1983]  151 CLR 288 in 

which the High Court of Australia suggests the test is one of reasonable apprehension. 

Citing both the Hannam and Liverpool City JJ cases, they reiterated that "what is in 

issue in the present case is the appearance of and not the actuality of bias by reason of 

prejudgment". Counsel relies especially on the passage, at 300:  
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"It is however, apparent that, in a case such as the present 80 

where it is not suggested that there is any overriding 

consideration of necessity, special circumstances or consent 

of the parties, a fair minded observer might entertain a 

reasonable apprehension of bias by reason of prejudgment if a 

judge sits to hear a case at first instance after he has, in a 

previous case, expressed clear views either about a question 

of fact which constitutes a live and significant issue in the 

subsequent case or about the credit of a witness whose 

evidence is of significance on such a question of fact."  

I do not consider this case takes the point further than the English authorities. 90 

Reasonable apprehension neither adds to nor detracts from reasonable suspicion and 

both must be based on reason. As the High Court pointed out, each case must be 

determined by its particular circumstances and the particular circumstances in 

Livesey's case showed members of the court had previously determined some of the 

exact matters in issue in the later proceedings.  

Mr Stanton summarised his submission in the following passage:  

"The essence of our submission is that given the evidence 

already given and upon which a judgment has been made 

together with the issues determined and their replication in 

these proceedings they conclusively show and firmly establish 100 

a reasonable apprehension of bias by reason of prejudgment."  

I have considered the instances he suggests show I have already determined the 

credibility and/or intent of the present second defendant and two of the present first 

defendants. I do not set them out. I am satisfied that, to the very limited extent I 

needed to determine any issue of credibility, it would not give any fair-minded person 

present in court reason for a suspicion of bias.  

Similarly, the matters of law I have determined in the earlier case may, (no 

defences have yet been filed) in some aspects be relevant to the decision I shall have 

to make in this case. However, I do not consider that a finding of law on the facts of 

one case can ever be a reason for suspecting prejudgment of even the same points of 110 

law in relation to the facts of the new case unless they are the same facts as in the 

earlier decision and are still disputed.  

The application is refused. 
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Lali Media v Lavaka Ata 

Supreme Court, Nuku'alofa 

Ward CJ 

C 219/2003 

21 and 22 May 2003; 26 May 2003 

Judicial review – consideration of Ordinance – unlawful and invalid - quashed 

The Privy Council passed the Protection from Abuse of Press Freedom Ordinance 

(the Ordinance). The plaintiffs applied for judicial review of, and for damages and 

injunctive relief in relation to that Ordinance. In view of the urgency of the matter, 

the Court only dealt with the application for judicial review. The plaintiffs claimed 10 

that the Ordinance was passed with the sole purpose of banning the Taimi 'o Tonga 

newspaper from the Kingdom, it was ultra vires section 7 of the Government Act and 

breached the Constitution. The defence denied the allegations and added that the 

Ordinance was enacted as an exercise of the Royal Prerogative. 

Held: 

1. The modern position of the prerogative was that it was limited by the 

common law and the Monarch could claim no prerogative that the law did 

not allow. When the prerogative was defined by statute, as occurs in the 

Tongan Constitution, it was thereafter subject to that law. Prerogative 

powers fell into two distinct groups: those which were clearly stated to be 20 

the prerogative of the King alone, "personal prerogatives", and those 

which were executive acts of the Crown (with or without the personal 

involvement of the King), exercised by the Privy Council, Cabinet or other 

government departments, "executive prerogatives". If the prerogative was 

a personal one, the courts have no jurisdiction to question the manner of its 

exercise. If it was an executive prerogative the court may determine the 

extent of it and the manner in which it was used. 

2. The Ordinance did not enforce any personal prerogative of the King and 

insofar as Privy Council passed it under subsection (d) it was clearly ultra 

vires the section and was therefore void. There was no evidence that Privy 30 

Council purported to act under its executive prerogative but the Court was 

satisfied that it would not have been a sufficient reason for the use of that 

power because there was no circumstance which had arisen requiring an 

Ordinance which simply restated the terms of an Act under which there 

was already an existing prohibition by Order in Council. It would, 

therefore, have been ultra vires section 7. 
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3. This Ordinance was not an attempt to pass a law to protect the King, Royal 

Family, Government and people of Tonga from any abuse of press 

freedom but an ordinance passed for the sole purpose of banning this 

specific paper. An attempt to muzzle a paper simply because it expressed 40 

views contrary to, or critical of the policies of the government in power 

was a blatant and serious abuse of clause 7. 

4. The following orders were made: the Ordinance was unlawful and invalid; 

the Ordinance was quashed; the Court declined to make the declaration 

sought that sections 7(a) and 8 of the Government Act were inconsistent 

with the Constitution; and the Court declined to order the injunction 

sought for the same reasons as were given in the earlier case. 

Statutes considered: 

 Constitution (Cap 2) 

 Government Act (Cap 3) 50 

Rules considered: 

 Protection from Abuse of Press Freedom Ordinance 

Counsel for plaintiffs : Harrison and Mangisi 

Counsel for defendants : Stanton and Kefu 

Judgment 
This is an application for judicial review of, and for damages and injunctive 

relief in relation to, a decision of the Privy Council by which it passed the Protection 

from Abuse of Press Freedom Ordinance (the Ordinance). In view of the urgency of 

the matter, the Court is only dealing with the application for judicial review at this 

stage. 60 

The plaintiffs' case is that the Ordinance was passed with the sole purpose of 

banning the Taimi 'o Tonga newspaper from the Kingdom, it was ultra vires section 7 

of the Government Act and breached the Constitution. 

The first defendants are all the members of the Privy Council apart from the 

King. Both parties have agreed that this is a challenge to the Privy Council as a body 

and take no issue over the fact that His Majesty has not been joined or served. 

In late March of this year there was an application for judicial review of three 

earlier attempts by or on behalf of the Government to prevent the importation of the 

same newspaper into the Kingdom (the earlier case). The first two bans were imposed 

by the Chief Commissioner of Revenue and the third by Privy Council. I granted the 70 

relief sought in a reserved judgment delivered on 4 April 2003. The effect of my 

Orders was to lift all three bans on the importation of the Taimi. 

The parties had been given notice that the judgment was to be delivered on 4 

April 2003 and, on the same day, the Privy Council passed the Ordinance. It was also 

published that day in a Supplement of the Tonga Government Gazette. Although the 

Ordinance was passed before the judgment had been delivered, it can only be 

assumed the Government had correctly anticipated the result in the earlier case 

because the effect of the Ordinance was to negate the result of the judgment. 
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The affidavits and cross-examination in the earlier case have been taken as 

evidence in this case and the defendants have not sought to adduce any further 80 

evidence save for four discovered documents. The Court has proceeded on the basis, 

therefore, that the Ordinance was passed for the same reasons as formed the 

foundation of the earlier decisions. It will follow that my findings of fact in the earlier 

case will apply in great extent to the present case. Both actions are necessarily closely 

related and I shall refer to those findings, when relevant, in this case. 

First, I can adapt from that judgment some undisputed facts. 

The Taimi 'o Tonga is published and printed in New Zealand by the first 

Plaintiff, a limited liability company with its registered office in Auckland. The chief 

executive officer is the second plaintiff and he and his wife are the sole shareholders. 

He is Tongan born but has become a citizen of the United States of America. His wife 90 

is Tongan. 

The third plaintiff, also a Tongan, has worked for the Taimi since 1994 and is at 

present the Manager of the Tonga operation of the newspaper. There is a Tongan 

Editor based here and the remaining staff in Tonga are all Tongan as are some of the 

staff in New Zealand. The third plaintiff manages the collection of news here and its 

transmission to New Zealand and also the distribution of the paper in Tonga. There 

has been no challenge to the fact that virtually all the news content of the paper is 

gathered in Tonga by the Tongan staff. Each issue of the paper is printed in two 

editions to ensure the advertising content relates principally to Tonga in one and to 

New Zealand in the other. There is also a substantial readership in Australia and the 100 

United States and some advertising from those countries. 

The paper started in 1989 as a Tonga based weekly newspaper with the second 

plaintiff as the Managing Editor but, in 1995, the operation was moved to New 

Zealand. In 1997, it started to produce two issues each week and it does still. 

There is no dispute that the paper has always paid any taxes and duties due for 

the Tonga business and it has held and still holds a business licence here. In the 

earlier case, I accepted that there is a valid licence for the operation of the paper here 

in Tonga for the year 2003. 

The Earlier Orders 

On 26 February 2003, the Chief Commissioner of Revenue by letter to the third 110 

defendant purported to give notice under section 34 of the Customs and Excise Act 

that the Taimi was a prohibited import. 

The next day, 27 February 2003, the Chief Commissioner published a 

declaration in the Gazette, under Schedule II of the same Act, that the Taimi was 

seditious or advocating violence, lawlessness or disorder. 

On 6 March, proceedings were started for judicial review of both orders and 

application made for an interim order lifting them. The day after service on the 

Government lawyers of the papers in the case, an Order in Council under section 3 of 

the Prohibited Publications Act was published in the Gazette prohibiting the import of 

the Taimi. 120 

The Next Step 

As has been stated, judgment in the earlier case was delivered on 4 April 2003 but, on 

the same day, Privy Council met at 10.00am and passed the Ordinance. 
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The documents discovered for the present proceedings show that there had been 

a meeting of Cabinet at 4.05 pm (incorrectly shown on the agenda as 4.00am) on 3 

April 2003 and the decision was circulated the same day. 

"With reference to Protection from Abuse of Press Freedom 

Ordinance 2003. 

I have the honour to inform you that His Majesty's Cabinet 

decision on 3rd April, 2003 was as follows:- 130 

Recommendation approved with amendments in both the 

English and Tongan texts of the draft ordinance, i.e.: 

That the draft Protection from Abuse of Press Freedom 

Ordinance 2003 be approved for submission to Privy Council, 

and if approved thereat be gazetted." 

At the Privy Council meeting the next morning, 4 April 2003, the recommendation of 

Cabinet was that the Ordinance "be approved and gazetted". It was passed, printed 

and published in the Gazette the same day. 

The long title reads; "An Ordinance for the Protection of the King, Royal 

Family, Government and People of this Kingdom from Abuse of Press Freedom" and 140 

the enacting clause states; "Be it Ordained by the King and the Privy Council in 

pursuance of the powers conferred by the Act of the Constitution of Tonga and by the 

Government Act as follows:" 

The Ordinance follows very closely many of the provisions already enacted in 

the Prohibited Publications Act under which the earlier Order in Council had been 

issued. The new law makes it an offence for any person to publish, sell or offer for 

sale, distribute, copy or reproduce, possess or import any publication or part thereof 

listed in the Schedule to the Ordinance with a penalty of $1,000 or 2 years 

imprisonment. 

Sections 6 and 7 provide: 150 

"6. (1) The Cabinet may be (sic) regulation delete from or add 

to the list of publications in the Schedule. 

(2) Any action may only be done under subsection (1) if in 

the opinion of Cabinet such action is for the protection of the 

King, the Royal Family, the Government or the people of the 

Kingdom. 

(3) An action done under this section shall not be subjected to 

any judicial review. 

7. Prosecutions under this Act shall be instituted by the 

Police." 160 

The Schedule lists two publications; "Taimi 'o Tonga 

newspaper" and "Lali Media Limited publications". 
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The Claims 

The plaintiffs base their attack on the Ordinance on a number of grounds which Mr 

Harrison for the plaintiffs has summarised as: 

1. That it is unconstitutional because it: 

(a) is contrary to the clause 7 guarantees of freedom of 

opinion and freedom of the press 

(b) amounts to punishment of the plaintiffs without due 

process contrary to clause 10 170 

(c) breaches or is in excess of clauses 4,14, 17, 50 and 56 

2. That it is ultra vires the power under section 7 of the 

Government Act to pass Ordinances, in particular the 

power under section 7(a) 

3. It is an abuse of the powers (if any) of the King and Privy 

Council to pass Ordinances and/or unreasonable and/or 

made in bad faith 

4. It is invalid for breach of natural justice. 

The statement of defence denies of all these allegations and adds that: 

1. the Ordinance as enacted was an exercise of the Royal 180 

Prerogative as it exists in Tonga; 

2. the prerogative as it applies as an act of State is not within 

the cognisance of this Honourable Court; and 

3. the exercise of the prerogative in the case at bar being in 

respect of the First and Second plaintiffs as foreigners was 

a valid and effectual exercise of power and further was 

not a matter upon which this court has jurisdiction to 

entertain a claim as to its exercise." 

The Section 7 Power 

The power to pass, and the effect of, ordinances is contained in sections 7 and 8 of the 190 

Government Act (Cap 3): 

"7. The King and the Privy Council may between the 

meetings of the Legislative Assembly pass Ordinances - 

(a) enacting regulations which may be required in 

consequence of circumstances arising between meetings 

of the Legislative Assembly; or 

(b) suspending until the next meeting of the Assembly any 

law the suspension of which has been requested by the 

Chief Justice; or 

(c) giving effect to any treaty arrangement made by Tonga 200 

with foreign countries; or 

(d) enforcing the prerogative of the King which have been 

proposed by the King; or 

(e) authorising the payment of any extraordinary 

expenditure. 
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8. Every Ordinance of Privy Council shall be signed by the 

King and the Minister of the department to which such 

Ordinance relates or if not relating to any department it 

may be signed by the Clerk of the Council and any 

Ordinance so signed shall upon promulgation have the full 210 

force and effect of law and it shall be placed before that 

session of the Legislative Assembly immediately 

succeeding the promulgation of the Ordinance to confirm, 

amend or rescind." 

This section reflects part of clause 50 of the Constitution: 

"No Ordinance which may be passed by the King and Privy 

Council shall have any effect until the signature of the 

minister to whose department such Ordinance relates is 

affixed thereto and if such ordinance shall be illegal such 

minister alone shall be responsible and when the Legislative 220 

Assembly shall meet it may confirm or amend such 

Ordinances and make them law or rescind them." 

It should be noted that the power of the Clerk of the Council to sign, as provided in 

section 8 of the Act, is not included in the constitutional provision. No point was 

taken over the extra power given by section 8 despite the absolute terms of the 

responsibility placed on the minister by clause 50 of the constitution. 

The statement of claim referred to the provisions of section 7 (a). The defence 

was that the Ordinance was a valid law duly enacted pursuant to section 7 (a) and it 

was pleaded that the provisions of sections 7 (a) and 8 are a complete answer to the 

plaintiffs' claims. The exercise of the prerogative was pleaded as an alternative 230 

defence as set out above. At the hearing, Mr Stanton for the defendants, relied 

principally on section 7 (d) as the authority for the Ordinance. 

The reason can be seen from the discovered documents. The proposal that there 

should be such an Ordinance was supported by a written submission, dated 3 April 

2003, from the Attorney General and Minister of Justice to the members of Cabinet 

headed "Protection from Abuse of Freedom Ordinance 2003". I set it out in full. 

"Hon Cabinet Ministers are aware that all actions and exercise 

of Executive powers under the existing laws, is subject to 

judicial review. The policy decision made by Cabinet and 

Privy Council under the Order-in-Council of 7 March 2003 240 

was to prohibit the importation of the Taimi 'o Tonga 

newspaper. The decision of the Court has been not been 

given. Appeal against the preliminary rulings of the Court that 

it has power to review an Order in Council under the 

Prohibited Publications Act is also pending and against the 

Court's refusal of application for security of costs. 

Based on all written and verbal information received by 

Cabinet, it is proposed that an Ordinance be recommended for 

Privy Council consideration. This Ordinance enacts specific 
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legislation for the protection of the King, the Royal Family, 250 

the Government and the people of Tonga from the abuse of 

press freedom. 

The press constraint (or otherwise) of the Constitution is 

contained in Clause 7, which reads: 

'7. It shall be lawful for all people to speak write and print 

their opinions and no law shall ever be enacted to restrict this 

liberty. There shall be freedom of speech and of the press for 

ever but nothing in this clause shall be held to outweigh the 

law of defamation, official secrets, or the laws for the 

protection of the King and the Royal Family.' (my emphasis) 260 

The law authorises the King in Privy Council to make laws by 

Ordinance while the Legislative Assembly is not sitting: 

Clause 50 of the Constitution and section 7 of the 

Government Act. Section 7 (d) of the Government Act reads 

as follows: 

'7. The King and the Privy Council may between the meetings 

of the Legislative Assembly pass Ordinances - 

(d) enforcing the prerogative of the King which have been 

proposed by the King'. 

The appended draft Ordinance, though similar in nature to the 270 

Prohibited Publications Act, is specifically framed within the 

ambit of Clause 7 of the Constitution, i.e. the exceptions to 

the freedom of the press. The protection afforded by this 

Ordinance is to protect the King and the Royal Family, the 

Government, and the people of Tonga from the abuse of press 

freedom. The authority is given to Cabinet to amend the list in 

the Schedule of undesirable publications from time to time, 

by Regulation. It is also proposed that the opinion of Cabinet 

whether to act under this enactment or not, shall not be 

subject to judicial review." 280 

The recommendation is then set out. 

I deal with the prerogative under section 7(d) first. 

The Royal Prerogative 

The defence submits that the passing of the Ordinance was an exercise of the Royal 

prerogative pursuant to section 7 (d). The submission continues that "the Royal 

prerogative is regulated by law: that is by common law and above all by statute as is 

exemplified in the provisions of the Government Act, section 7 (d). In the Tonga 

scenario the Royal Prerogative has not been taken away by statute and it still gives 
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the Crown certain primary law-making powers. Examples are the Orders in Council 

and the Ordinance promulgated by the Council on 4 April 2003.... It is submitted that 290 

the Prerogative remains an important reserve power of the Kingdom as exercised by 

the council. So put, we submit it is an important reserve power of Government." 

With respect, those submissions confuse prerogatives personal to the Sovereign 

and the prerogative power vested in the Crown as part of executive government. 

Prerogative power is power which is possessed by the Crown but not its 

subjects. It was based on the supreme sovereignty of the Monarch and the concept 

that the King can do no wrong and derives from the common law. It has been pointed 

out that, although the courts may use the term 'prerogative' in this sense, 

"they have adopted the habit of describing as 'prerogative' 

every power of the Crown which is not statutory, without 300 

distinguishing between powers which are unique to the 

Crown [as a natural person] such as the power of pardon, 

from powers which the Crown shares equally with subjects 

because of its legal personality, [as a corporation sole] such as 

the power to make contracts, employ servants and convey 

land." Wade and Forsyth, Administrative Law, (8th Ed) at 

222. 

The learned authors later point out that "a true prerogative 

power, such as the power to declare war or to create a peer, 

involves something which no subject may do". 310 

When he first ruled Tonga, King Tupou I clearly had many absolute powers but, as I 

have mentioned in the earlier case, with the introduction of the Constitution of 1875, 

he ceded many of those powers and declared that he intended that his duties should be 

carried out in accordance with the Constitution. It can be seen that a number of 

prerogatives are set out in the Constitution. There was some discussion by counsel 

whether or not any royal prerogatives existed before that Constitution and whether, 

therefore, they were preserved in the Constitution or created by it. I do not consider it 

necessary to resolve that question. 

The modern position of the prerogative is that it is limited by the common law 

and the Monarch can claim no prerogative that the law does not allow. When the 320 

prerogative is defined by statute, as occurs in our Constitution, it is thereafter subject 

to that law. 

It is difficult to find a clear definition of the prerogative. It has been attempted 

in numerous cases and has produced many fine declarations tending, all too often, to 

make for more confusion rather than for clarity. I resist the temptation to join in. 

Under the law in Tonga, I am satisfied any prerogative powers are defined in, 

and governed by, statute. They fall into two distinct groups: those which are clearly 

stated to be the prerogative of the King alone, which I shall call personal prerogatives, 

and those which are executive acts of the Crown (with or without the personal 

involvement of the King), exercised by the Privy Council, Cabinet or other 330 

government departments, which I shall refer to as executive prerogatives. 

The question of whether or not a prerogative exists is a matter of law and the 

courts must decide in any disputed case. If the prerogative is a personal one, the 
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courts have no jurisdiction to question the manner of its exercise. If it is an executive 

prerogative the court may determine the extent of it and the manner in which it is 

used. 

The claim by the defence that the enactment of the Ordinance was an act of state 

and not subject to the scrutiny of the court and that its effect, in relation to the first 

and second plaintiffs as foreigners, also took it outside the cognisance of the court 

seems further to confuse the issue. I consider it shows a misapprehension of the 340 

nature of act of state. 

An act of state is an act done in relation to another state or in relation to an 

individual who is not within the allegiance to the Crown. That is not this case. It is 

true that this Ordinance was clearly directed at the first and second plaintiffs both of 

whom are foreigners but it was part of the domestic law of Tonga and had its effect in 

Tonga on the distribution of the Taimi in Tonga. 

Clearly, as the submission to Cabinet of 3 April shows, Privy Council passed 

the Ordinance as an exercise of the power given under section 7 (d). The defence case 

is that this was, itself, an exercise of a personal prerogative. 

I accept that the reference in subsection 7 to 'the prerogative of the King' is 350 

clearly to a personal prerogative but it does not create a prerogative right to pass an 

ordinance as appears to be the defence submission. 

The power to pass ordinances is a statutory one given to Privy Council by 

section 7. It is a limited power to be used only between meetings of the Legislative 

Assembly. Subsections (a) to (e) further limit the circumstances in which it can be 

exercised. 

The ungrammatical wording of the second part of subsection (d) is not clear but 

I consider the meaning of the whole passage is that, when the King requests it in 

relation to a particular prerogative, Privy Council may pass an ordinance to enforce 

that prerogative. An example might be where the King wishes to declare martial law 360 

or to consent to a royal marriage and considers that any necessary statutory provisions 

cannot await the next session of the Assembly. 

As I have already pointed out, I am satisfied that the intention of Tupou I was to 

codify and limit the King's personal prerogatives and so I cannot accept that the 

meaning of the second part of subsection (d) is to give the King the power to propose 

the creation of new personal prerogatives. However, whether or not I am correct 

about that, the subsection clearly does not provide a prerogative power to pass 

ordinances. What it does is to limit the power given by section 7 to passing 

ordinances necessary to enforce an existing prerogative. 

The Ordinance did not enforce any personal prerogative of the King and insofar 370 

as Privy Council passed it under subsection (d) it was clearly ultra vires the section 

and is therefore void. 

However, despite the lack of any evidence that there was any other basis for the 

Ordinance, counsel have both directed their submissions to subsection (a) and I 

consider I should deal with that. 

That subsection gives Privy Council the power to pass ordinances 

"(a) enacting regulations which may be required in 

consequence of circumstances arising between Meetings of 

the Legislative Assembly". 
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Mr Harrison points out that provision was first enacted in the early years of the last 380 

century at a time when communication and travel were very different from the 

situation now. It was a time when an unscheduled recall of the House would 

necessarily take weeks rather than days. The power provided under section 7 was to 

cover a situation which needed regulation pending such a sitting. It was a sensible and 

necessary power of the executive government to enable it to govern the country 

effectively. Equally it was a law making power that was clearly intended to have only 

temporary effect until the House could properly consider the new law, as section 9 

ensures will happen. 

With modern travel, it is hard to envisage any serious problem that could not be 

dealt with now by convoking the Legislative Assembly at very short notice using the 390 

personal prerogative of the King under clause 38 of the Constitution. Any laws 

necessary to facilitate this could, of course, be passed by ordinance under the power 

given by subsection (d). 

If Privy Council had considered passing the Ordinance under the power given 

by subsection (a) it would have had to determine whether the banning of the Taimi 

was required as a consequence of circumstances arising between meetings of the 

Legislative Assembly. As I have stated, the evidence before the Court is that of the 

earlier case together with the discovered documents to which reference has already 

been made. 

The evidence in the earlier case was that the reasons for the attempts to ban the 400 

Taimi had been building up over a period of more that a year. The first steps to limit 

the newspaper's ability to collect news of government matters was taken as far back 

as 1997. The first written report by the Minister of Police stating clearly his disquiet 

at the content of the newspaper and its effect on the members of the public was placed 

before Privy Council in March 2002. He submitted a further report in May of the 

same year and there was a report from the Special Branch made on 11 November 

2002 when the Legislative Assembly may still have been sitting although I have no 

evidence of the date the session ended that year. 

The circumstances which had clearly occurred after the close of the last meeting 

of the Assembly were the attempts to ban the newspaper and the reports bringing the 410 

earlier evidence together in support of that decision. Those circumstances, it should 

be clearly remembered, did not include the judgment of this Court which rendered 

those bans ineffective. Although the meeting of Privy Council was held at about the 

same time as the judgment was delivered, there is no evidence that it was considered 

as one of the circumstances necessitating the Ordinance. What Privy Council 

considered were the report of the Minister of Justice and the decision of Cabinet 

recommending the Ordinance - both of which took place the day before the judgment 

was delivered. 

There is, in fact, no evidence that Privy Council purported to act under 

subsection (a) but, as counsel have addressed me on it, I state that I am satisfied that, 420 

had it done so, it would not have been a sufficient reason for the use of that power 

because there was no circumstance which had arisen requiring an Ordinance which 

simply restated the terms of an Act under which there was already an existing 

prohibition by Order in Council. It would, therefore, have been ultra vires section 7. 
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The Constitutional Challenges 

As I have stated there were other grounds of challenge to this Ordinance. Whilst the 

decision that the Ordinance is ultra vires the section is sufficient to determine the 

case, I must deal with them but can do so briefly. 

It is necessary to start by reminding oneself again that there is, as far as the 430 

constitutional challenges are concerned, no evidence beyond that heard in the earlier 

case. Nothing had changed by the time Privy Council considered the recommendation 

based on the Cabinet decision of 3 April 2003. The bans under the Customs and 

Excise Act and the Prohibited Publications Acts were still in place. There is no 

evidence, or even a suggestion, that the newspaper had added to the situation which 

had previously caused the Government sufficient concern to impose the three bans. 

Counsel for the defence, properly, makes no suggestion that this Ordinance was 

passed for any purpose other than the banning of the Taimi 'o Tonga from the 

Kingdom. 

In the earlier case, I considered all the evidence and I have no reason to find 440 

differently in this case on the same evidence. I repeat some of my findings: 

"What became clear as the evidence unfolded was that the 

concern of the members of Cabinet was that the newspaper 

had a political agenda to change the system of government in 

this country. Although concern was expressed at the claimed 

suggestion of violent overthrow, I am satisfied that the true 

reason was Cabinet's concern at the effect of the political 

criticisms of the Government expressed by this newspaper 

and the effectiveness of its dissemination of those views. 

Central to that concern was, I accept, a deeply felt mistrust of 450 

a paper which can attack the institution and the personalities 

of the monarchy. ... It is this general suspicion of any attempt 

to criticise the King or the Government which clearly was 

irking the members of Cabinet and the others who had 

reported to them. 

It is only too apparent that the overriding concern of the 

Ministers was that the Taimi had a political agenda that 

opposed the present political arrangements in the country." 

I pointed out that: 

"... the terms of clause 7 ... make it lawful for every man to 460 

speak or write his opinions. ...This is the right of every person 

under our Constitution subject only to the restriction that, if 

the opinions expressed offend against the law, then sanctions 

may be sought under that law. If the impugned articles meant 

what the witnesses claimed they did mean, that is the sanction 

one might have expected to see used to prevent the criminal 
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acts rather than such an overall prohibition to try and remove 

what was clearly a source of irritation to Government. 

It has been suggested that the concluding words of Clause 7 

mean that the direct or implied criticism of the King ... is not 470 

protected under the freedom of the press. 

The 'laws for the protection of the King and the Royal Family' 

clearly means any laws which have the express purpose of 

protecting the King and the members of the Royal Family 

from opinions and statements spoken, written or printed. ... 

Where statements made offend against those laws, the person 

making them may be charged under the relevant law and will 

not be able to claim the protection of clause 7. 

There is no question that, if a paper breaches the criminal law, 

the protection of freedom of speech will have to be tested in 480 

relation to the circumstances of the case in a court of law." 

I concluded: 

"The effect of these orders [i.e. those in the earlier case] was 

the imposition of a blanket ban on a newspaper which had 

been sold in the country for a long time because it had a 

political agenda which aimed to change the system of 

government in this country. I have no hesitation in saying that 

an attempt to muzzle a paper simply because it expresses 

views contrary to, or critical of the policies of the government 

in power is a blatant and serious abuse of clause 7." 490 

That conclusion applies to the present case. This Ordinance was not an attempt to 

pass a law to protect the King, Royal Family, Government and people of Tonga from 

any abuse of press freedom but an ordinance passed for the sole purpose of banning 

this specific paper for the selfsame reasons that had lead to the imposition of the other 

bans which, it must be remembered, were still in full force and effect at the time of 

the Privy Council meeting at which this Ordinance was passed. 

The requirements of natural justice. 

In the earlier case, I dealt with the requirements of natural justice in reference to the 

various Orders passed under the relevant existing acts. In this case, Privy Council 

purported to pass a new law. I am far from sure that the Legislature or any other 500 

lawmaking body is required to observe the rules of natural justice in relation to the 

new law and its effect on the public. However, this aspect of the matter has not, I 

think been adequately argued before the Court and I decline to consider it further. 



+ + 
 

Lali Media v Lavaka Ata  129 

 

The Power under the Ordinance 

Before leaving the case, I would refer to the actual power granted under the 

Ordinance. 

I have set out the terms of section 6 of the Ordinance above. It will be seen that 

it gives Cabinet power to delete from or add to the publications listed in the Schedule 

but that may only be done if, in the opinion of Cabinet, such action is for the 510 

protection of the King, the Royal Family, the Government or the people of Tonga. 

When a statute grants a power, the manner in which, and the basis on which, it 

is exercised depends on the terms of the grant. For that reason, it is necessary to 

define the extent of the power and that is especially important if the power is to 

remove, modify or change existing rights of others. This Ordinance grants the power 

to delete from or add to the list of publications. It is a power to ban any publication 

yet the only restriction on the use of that power by Cabinet is that the action must be 

perceived to be for the protection of the King, Royal Family, Government or people. 

Although the long title of the Ordinance states it is to protect the various 

institutions named from abuse of press freedom, that is never stated in the Ordinance. 520 

Any act which gives a power to take away rights must clearly define the 

circumstances in which the power is to be used. Any attempt to exercise it outside the 

specified limits will be ultra vires and void. 

As the Ordinance stands, it appears to give Cabinet an unlimited right to ban, by 

adding to the Schedule, any publication, good or bad, simply because the Cabinet 

considers such a ban would in some way protect the King, Royal Family, 

Government or people. There need be no other reason for that conclusion. There is 

not even a requirement that Cabinet should consider it necessary. 

The only requirement is that the effect will be to protect any of the institutions 

named and subsection (3) would then prevent any review of such a draconian power 530 

by the courts. 

The Result 

I make the following orders: 

1. I declare that the Ordinance is unlawful and invalid 

2. I order certiorari to quash the Ordinance 

3. I decline to make the declaration sought that sections 7 (a) 

and 8 of the Government Act are inconsistent with the 

Constitution 

4. I decline to order the injunction sought for the same 

reasons as were given in the earlier case. 540 

Finally, I have not ruled on the challenge to the joinder of the first defendants. I 

consider that their inclusion in the judicial review proceedings, represented as they 

were by the same counsel as appeared for the second defendant, caused them no 

difficulty. The point was only briefly referred to and counsel may wish to argue it 

further. 

I give leave to re-apply to have them dismissed from the action if that order is 

sought and proper application made. For that reason, whilst I order the costs of this 
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part of the action shall go to the plaintiffs, I leave it to the end of the action for 

damages for the decision by whom they shall be paid. 
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Koloamatangi v Koloamatangi 

Land Court, Nuku'alofa 

Ford J, Mr George Blake (Assessor) 

L 17/2001 

26 and 27 February 2003; 28 May 2003 

Land law – registration by fraud – innocent party so grant not cancelled 

Land law – failure of Minister of Lands to give public notice – damages could 

be awarded 

It was common ground that the allotment in question was on Crown land, comprised 

1 rood 1.2 perches (1043 sq m), and was located in Ngele'ia, Kolofo'ou. The 30 year-10 

old plaintiff, "Ueini", sought an order that would evict the second defendant and 

cancel his registration as holder of the allotment in question. The second defendant, 

"Faleata", contended that he acquired valid title to the land following its surrender by 

the first defendant in 1996. The first defendant, who took no steps in the proceedings, 

was the plaintiff's father, 'Ilai. 'Ilai's parents occupied the land for many years but it 

was never registered. In 1971 'Ilai married Vaisioa and they had two sons, the oldest 

of whom was the plaintiff. The couple separated soon after the birth of the second 

son. When he surrendered the allotment back in 1996 he falsely represented that he 

had no children. Faleata spent $60,000 in preparing the land and building the house 

that he and his family have lived in since the end of 1997. In 2000 Ueini found out 20 

from his mother that his father had a town allotment. He then found out that his father 

had surrendered the allotment in 1996 and that the Land Office had not published a 

notice of Cabinet's consent to the surrender contrary to s 54(2) of the Land Act; the 

Minister of Lands was the third defendent. The second defendent submitted that, as 

there was no fraud on the part of the Minister or the second defendant, then the grant 

must stand and, even if the third defendant had failed to publish notice of the 

surrender, then, while that may give rise to a claim in damages, it was not a sufficient 

basis for setting aside the grant made to the innocent second defendant. 

Held: 

1. Registration was final unless it came about as a result of an error of law (ie 30 

contrary to the Act), or as result of fraud, mistake, breach of the principles 

of natural justice or of a promise made by the Minister. The undisputed 

fraud on the part of the first defendant satisfied the threshold test and the 

plaintiff established a basis for the court to set aside the grant if, in all the 

circumstances of the case, it was right and just to do so. 
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2. The Court was not prepared to recognise and apply a principle where fraud 

on the part of a previous title holder defeated a grant to a subsequent bona 

fide holder where the second defendant had enjoyed possession for a 

significant period of time and incurred very significant outlays. 

3. Section 54(3) applied to both hereditary estates and Crown land. The third 40 

defendant was in breach of his statutory obligation under section 54 of the 

Land Act to give public notice of Cabinet's approval of the surrender. 

4. The principal relief sought by the plaintiff was the cancellation of the grant 

in favour of the second defendant. The Court was not prepared to grant 

that relief. The plaintiff failed to establish any claim against the second 

defendant. The second defendant was an entirely innocent party to the first 

defendant's fraud. 

5. Steps were taken by the third defendant to try and resolve the matter by the 

allocation to the plaintiff of another allotment in a different district. To 

give the plaintiff and the third defendant opportunity to continue with their 50 

negotiations, entry of judgment for the plaintiff against the third defendant 

was deferred but leave was reserved for either party to apply on notice for 

further directions or orders. 

6. The second defendant was entitled to costs against the plaintiff to be 

agreed or taxed. 

Cases considered: 

 Assets Co Ltd v Mere Rohi [1905] AC 176 

 Vakameilalo v Vakameilalo & Minister of Lands [1989] Tonga LR 98 (PC) 

Statutes considered: 

 Land Act (Cap 132) 60 

Counsel for plaintiff : Mr Fakahua 

Counsel for second defendant : Mr Niu 

Counsel for third defendant : Mr Pouono 

Judgment 
It is not often that this court is able to conclude that all of the witnesses 

appearing in a case were basically truthful. That is, effectively, my conclusion in 

relation to the present proceedings although, in saying that, it has not made my task 

any easier. 

The 30 year-old plaintiff, who was referred to during the hearing by his second 

name "Ueini", seeks an order evicting the second defendant and cancelling his 70 

registration as holder of the allotment in question. For his part, the second defendant, 

"Faleata" contends that he acquired valid title to the land following its surrender by 

the first defendant in 1996. The first defendant, who has taken no steps whatsoever in 

the proceedings, is the plaintiff's father. When he surrendered the allotment back in 

1996 he falsely represented that he had no children.  

It is common ground that the allotment in question is on Crown land. It 

comprises 1 rood 1.2 perches (1043 sq m) and is located in Ngele'ia, Kolofo'ou. It 

appears that the first defendant's parents occupied the land for many years but it was 
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never registered. In 1971 the first defendant married Vaisioa and they had two sons, 

the oldest of whom is the plaintiff, Ueini. The couple separated soon after the birth of 80 

the second son. Thereafter, Ueini was raised by his mother's relatives who lived at 

Fasi while the younger son was raised by his mother's parents at Patangata. After a 

period, the mother travelled to Hawaii where she has lived ever since. 

The first defendant married for a second time and there were three daughters 

from that marriage which also ended with a separation. The wife and the daughters 

moved to Lavengamalie while it seems that the first defendant continued living on in 

the allotment in question. It is not clear from the evidence exactly when the first 

defendant's parents passed away but counsel were in agreement that, at least by the 

early 1990s, the first defendant was the only family member still living on the 

allotment. He lived in the house that had been built by his parents. Another man and 90 

his wife lived with him. 

Ueini visited the first defendant very rarely. He quite frankly acknowledged that 

his father was an alcoholic and his foster parents did not want him associating with 

him in any way for that reason. As I have indicated, the first defendant has taken no 

steps in the proceeding and he was not called as a witness by either party. The court 

was told by Ueini that his father is still an alcoholic and he is often seen "hanging 

around" the markets asking for money. Not having the advantage of having seen the 

first defendant, makes it very difficult for the court to express any considered views 

about his alcohol problem but there is reliable evidence to suggest that at times he can 

appear, to all intents and purposes, to be perfectly normal. 100 

Although his application was not produced as an exhibit and the precise date is, 

therefore, unknown, it would seem that in or about late 1995 or early 1996 the first 

defendant filed an application with the third defendant for a grant of the allotment in 

question and, in response, a Deed of Grant was duly issued dated 29 April 1996. It 

was shortly after this point in time in the narrative that the second defendant, 37-year-

old Faleata Leha, arrived on the scene. 

Faleata works as an evangelist for the Free Wesleyan Church at Ngele'ia, 

Kolofo'ou. He studied for some six years in Fiji and upon his return to Tonga in 1994 

he was keen to acquire an allotment in the Ngele'ia district upon which he could build 

a home for his wife and family. An evangelist friend in the USA, Mr Jeff Brooks, had 110 

agreed to help him out financially. 

Towards the end of July 1996, Faleata heard from a local shopkeeper that the 

first defendant had an allotment available and after meeting with him, an agreement 

was reached whereby, in return for a "gift" of $7500, the first defendant would 

surrender the allotment in Faleata's favour. Faleata told the court that this agreement 

was reached on Friday 26 July and they agreed to meet again on the Monday morning 

at the Lands and Survey Office when the first defendant would surrender the land 

and, in return, Faleata would pay him a deposit of $300. On the Monday morning, 

Faleata picked up the first defendant in his van and they drove to the Lands Office. 

The first defendant told Faleata to wait outside, which he did. 120 

The court then heard from Viliula Mafi, who is now deputy secretary of the 

Ministry of Lands, Survey and Natural Resources. Viliula told how he had been the 

person who had attended the first defendant in the Lands Office on that Monday 

morning back in July 1996 and, on his instructions, Viliula had prepared the surrender 

letter for his signature. The letter plays a crucial role in the case. As translated, it 

reads: 
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"Kolofo'ou 

30th July 1996 

Hon Minister 130 

Ministry of Lands & Survey 

Nuku'alofa 

Dear Sir, 

I write this letter with due respect to you. 

The reason for this letter is that I truly consent to surrender 

my town allotment at Kolofo'ou which is known as MA'U HE 

MONU, with an area of 1r.1.2p (1043 sq m) which was 

registered on 29 April 1996. 

The motive for the surrender is that I do agree to make this 

piece of land available for a man who is my relative called 140 

Faleata Leha of Kolofo'ou to make a town allotment 

application in respect of it. And I would like to make it clear 

that there are no children or son and heir to me. 

Therefore, there is a belief and hope that you will kindly 

approve the request made herein. 

Yours faithfully, 

HALOTI KILIPI P. 'ITAI" 

The letter is dated 30 July 1996 which was the Tuesday but I am satisfied that it was 

actually signed on the Monday. Nothing hinges on this point. 

There are two significant falsehoods in the letter. First, Faleata was not a 150 

relative of the first defendant and secondly, and much more importantly, far from not 

having any issue, the first defendant had five children of which the plaintiff was the 

oldest son and heir. 

Faleata's recollection of the letter was rather vague. He admitted that he noticed 

the reference to him being a "relative" but the statement did not concern him as he 

knew that the officer from the Ministry of Lands had prepared it and he thought that it 

was simply standard terminology for a letter of surrender. After they left the Lands 

Office, Faleata gave the first defendant the agreed $300 deposit. 

Cabinet approved the surrender on 22 August 1996 and on 28 August 1996 

Faleata paid the balance of $7200. The money paid had been advanced by Jeff 160 

Brooks. Mr Brooks had a one-page document drawn up which was headed "Transfer 

of Rights to Land". It is something that has no status whatsoever under the Land Act 

(CAP. 132) and no submissions were made as to its legality. It was described by Mr 

Niu as "a receipt" and that is probably a reasonable description because it was only 

meant to be signed by one party, namely the first defendant, and in doing so, he 

acknowledged receipt of the agreed figure of $7500. There is one particular sentence 

in the receipt, however, which Mr Fakahua places considerable reliance upon in his 

submissions. The sentence reads: "Upon payment of the agreed sum of $7500 neither 

I nor any of my heirs or family members will have any rights to this land." I will need 
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to come back to this issue. The receipt was signed by the first defendant on 28 August 170 

1996. 

Faleata had limited knowledge of land transactions in the Kingdom but he was 

aware that after Cabinet's approval of the surrender of the allotment by the holder, he 

would then have to wait a further 12 months to see if anyone came forward claiming 

to be the legal successor. When the year was up, Faleata checked at the Lands Office 

and received confirmation from Mr Viliula Mafi that it was in order for him to move 

on to the land and begin work on his new home. Faleata lodged his application for a 

grant to the allotment on 9 September 1997 and he began construction work that same 

month. 

The court then heard how, because of the low-lying nature of the land, it was 180 

necessary for Faleata to spend a considerable sum of money on fill before 

commencing building work. The dwellinghouse itself is constructed of concrete 

blocks with concrete foundations and a corrugated iron roof. In addition to the house, 

Faleata erected a watertank on the property and fenced off the allotment. He 

estimated the all up costs involved at $60,000 with substantial funding coming from 

Mr Brooks in America. Faleata was not challenged on this part of his evidence. He 

and his family have lived on the allotment in question since the end of 1997. 

I return now to the case for the plaintiff. Although his evidence on the subject 

was vague, it appears that after he left school in 1993, Ueini visited his father's 

allotment only twice: first, towards the end of 1997 when he noticed the new house 190 

being erected and then again in early 2000. There was no evidence that he saw or 

spoke to anyone on either occasion. At one point, in cross-examination, Ueini 

indicated that he had known for many years that the allotment belonged to his father 

but, again, I found his evidence in this regard vague and to some extent contradictory. 

I can only conclude that he really did not focus on the situation regarding the 

allotment until early in the year 2000. He was certainly not aware that his father had 

taken title to the allotment in 1996 and then surrendered it in favour of Faleata. 

In February 2000, Ueini was planning to make a trip to Hawaii to visit his 

mother. He telephoned his mother and told her that he had no property to use as 

security for his United States visa application and she then told him that his father, the 200 

first defendant, had a town allotment. That information came as a surprise to Ueini. 

His mother did not know the location of the allotment but Ueini made a visit to the 

Lands Office and he met up with Viliula Mafi. Viliula explained to him how he had 

prepared the letter of surrender back in 1996 on his father's instructions and how his 

father had told him that he had never married and had no children. Ueini told the 

court that he was "upset and unhappy" over what his father had done. He told Viliula 

that he would take the matter to court. Ueini also asked a person at the Lands Office, 

it is not clear if this was also Viliula, whether the Ministry of Lands had given public 

notice in the Tonga Chronicle newspaper of his father's surrender of the api. The 

person he spoke to knew nothing about any public notice. It transpires that, contrary 210 

to section 54(2) of the Land Act, no public notice had been published of Cabinet's 

consent to the surrender. 

Ueini said that sometime later, he met up with his father who confirmed that he 

had "sold the api" to the second defendant. He asked his father why he had stated in 

the surrender letter that he had no children. His father did not reply but Ueini said that 

he could tell from his facial expression that he was apologetic. 
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It is against that background that the plaintiff brings the present action seeking 

an eviction order and cancellation of the second defendant's Deed of Grant. 

Any plaintiff seeking to upset a registered Deed of Grant faces a formidable 

task. Until it is established to the contrary, the court will presume that the register is 220 

correct. Registration is final unless it has come about as a result of an error of law (ie 

contrary to the Act), or as result of fraud, mistake, breach of the principles of natural 

justice or of a promise made by the Minister. 

Not surprisingly, Mr Fakahua centres his submissions on the undisputed fraud 

on the part of the first defendant in stating in his surrender letter that he had no 

children. That statement was clearly false and and it would have misled the Minister 

who, on the strength of it no doubt, recommended the surrender to Cabinet. The 

plaintiff, therefore, satisfies the threshold test and he has established a basis for the 

court to set aside the grant if, in all the circumstances of the case, it is right and just to 

do so. 230 

Counsel presented helpful submissions citing relevant reported decisions from 

the Tonga Law Reports. Mr Fakahua's principal submissions in support of the 

plaintiff's prayer for cancellation of the second defendant's registration are threefold 

and can probably be summed up as follows: 

First, the first defendant's fraud or misrepresentation caused the Minister to act 

under mistake and contrary to the Land Act and this, in itself, warrants setting aside 

the grant. Secondly, although the fraud was perpetrated by the first defendant, the 

second defendant ought, in all the circumstances, to have made further or further 

adequate inquiries as to whether or not the first defendant had been married and had 

children. Thirdly, the third defendant breached his statutory duty in failing to give 240 

public notice of Cabinet's approval to the surrender of the api. 

In response, Mr Niu submitted that, as there was no fraud on the part of the 

Minister or the second defendant, then the grant must stand and, even if the third 

defendant had failed to publish notice of the surrender, then, while that may give rise 

to a claim in damages, it was not a sufficient basis for setting aside the grant made to 

the innocent second defendant. 

The plaintiff has been unable to refer the court to any authority where fraud on 

the part of a previous title holder has been held to defeat a grant to a subsequent bona 

fide holder and I am not prepared to recognise and apply any such principle in the 

present case where the second defendant has enjoyed possession for a significant 250 

period of time and has incurred very significant outlays. 

Mr Fakahua's second submission appears to be sound as a proposition of law but 

whether or not it has application in any given case will depend entirely on the court's 

factual findings. Although, no authority was cited on the particular point, the 

principle counsel seeks to rely upon is probably that summed up by the Privy Council 

in Assets Co Ltd v Mere Rohi [1905] AC 176,210. Dealing with an entirely different 

legal and factual scenario, their lordships made the following general observations in 

relation to an innocent victim of fraud: 

"Fraud by persons from whom he claims does not affect him 

unless knowledge of it is brought home to him or his agents. 260 

The mere fact that he might have made further inquiries 

which he omitted to make, does not of itself prove fraud on 

his part. But if it be shown that his suspicions were aroused, 
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and that he abstained from making inquiries for fear of 

learning the truth, the case is very different and fraud may 

properly be ascribed to him." 

If a plaintiff is able to establish a sufficient basis for suspicion of the other persons 

involvement in the matter then rigid inquiry is properly called for. 

In the present case, Mr Fakahua submits that the second defendant ought to have 

made inquiries, "of other people at Ngele'ia" and "Ministry of Lands staff" to 270 

ascertain whether the first defendant had any children and he contends that Faleata 

ought to have noticed that the first defendant's statement in his surrender letter, that 

he had no children, "contradicted" the sentence in the receipt which I have referred to 

earlier in this judgment. 

I reject both these submissions. Faleata said (in evidence which I accept) that on 

the Saturday after he reached his agreement with the first defendant back in July 

1996, he spoke to the woman who, with her husband, lived in the first defendant's 

house on the allotment in question and he actually asked her whether the first 

defendant had any children. She told him that he did not. Mr Fakahua objected, in his 

written submissions, to that evidence as being hearsay but he took no exception to it 280 

at the time it was given and it now forms part of the record. I find that Faleata's 

approach to the lady in question was a reasonable inquiry for the second defendant to 

have made and he was entitled to rely upon her answer coupled, as it was of course, 

with the first defendant's own assurances. 

At no time did Faleata or the officer in the Ministry of Lands have any cause to 

suspect that the first defendant might have had an alcohol problem. In this regard, Mr 

Fakahua referred to the first defendant's signature on the surrender letter and suggests 

that because it appears to have been printed rather than written, that fact should have 

put Faleata on notice in some way that the first defendant had problems. Again, I 

reject that submission. Not infrequently, the court encounters cases where elderly 290 

people in the Kingdom are unable to either read or write. The plaintiff's printed 

signature in the present case is perfectly legible. 

Mr Fakahua also relies upon the statement in the one-page document which I 

have referred to earlier as a receipt. The document was prepared by Faleata's 

benefactor, Mr Brooks. It is written in the English language and there is no evidence 

before the court that the first defendant would even have known what it meant. Mr 

Faleata was never asked to clarify his understanding of the situation in this regard. I 

reject counsel's submission that the wording of the receipt should have aroused 

Faleata's suspicions. 

I turn now to the failure by the third defendant to give public notice of Cabinet's 300 

approval of the first defendant's surrender. The requirement was inserted as an 

amendment to section 54 of the Land Act in 1991. It followed on from the decision in 

Vakameilalo v Vakameilalo & Minister of Lands [1989] Tonga LR 98 where the 

Privy Council recommended a requirement for public notice so that the fact of a 

surrender would be brought to the notice of an heir. 

Mr Pouono for the third defendant submitted that public notice is only required 

to be given when the allotment surrendered is from an hereditary estate and there is 

no statutory requirement for notice to be given when the allotment is on Crown land. 

Mr Niu made a similar more detailed submission and he advanced the additional 

proposition that, even if notice had been given, it had not been proved that the 310 
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plaintiff would have seen it because he admitted in cross-examination that he did not 

read, "every issue of every weekly newspaper." This latter point can be disposed of 

immediately. It is simply not an answer to a failure to give public notice in 

accordance with a statutory requirement to suggest that an heir may not have read it. 

The whole idea of a public notice requirement is that anyone at all might read the 

notice and draw it to the heir's attention. 

The other part of the submission is more complex. It centres on the wording of 

section 54(3) of the Act which requires the public notice to state that if the legal 

successor to the surrendered land does not lodge a claim within 12 months from the 

date of publication of the notice, then the allotment "will revert to to the estate 320 

holder." The contention is that if public notice was required to be given when the 

allotment was on Crown land then the legislature would have said something like, 

"will revert to the estate holder or the Crown as the case may be." 

On the face of it, there is some substance in that submission but I am satisfied 

that the confusion results from a drafting error in subsection 3 and in the form of 

notice specified in the schedule to the amending Act. When it comes to the object of 

the 1991 amendment, as explained by the Privy Council in the Vakameilalo decision, 

there is no logical reason for drawing any distinction between Crown land on the one 

hand and land held under an hereditary estate on the other. It is also clear from the 

wording of section 54(2) that it was the legislature's intention to require public notice 330 

to be given in all surrender cases. 

In passing, I note that in an earlier decision I drew attention to another drafting 

error in section 54(3) of the Land Act. The word "less" in the English version should 

read "more". 

My finding, therefore, is that the third defendant was in breach of his statutory 

obligation under section 54 of the Land Act to give public notice of Cabinet's 

approval of the surrender. 

Conceivably, argument may have arisen as to whether, and to what extent, relief 

may be sought by a legal successor to an allotment against the Minister in respect of 

the latter's failure to comply with the public notice requirement in section 54. That 340 

situation does not arise in the present case, however, because Mr Pouono, on behalf 

of the Crown, accepts (I think quite properly) that if I find that notice should have 

been given, which I do, then the third defendant has a civil liability to the plaintiff for 

breach of statutory duty. 

The principal relief sought by the plaintiff in his pleadings is the cancellation of 

the grant in favour of the second defendant. I am not prepared to grant that relief. The 

plaintiff has failed to establish any claim against the second defendant. On the 

contrary, my finding is that the second defendant was an entirely innocent party to the 

first defendant's fraud. 

Whilst conceivably, there may be circumstances where a failure by the Minister 350 

to give public notice pursuant to section 54 of the Land Act may result in the 

cancellation of a grant, I have not been persuaded that such draconian relief is 

appropriate or just in the circumstances of the present case. 

The court is aware, because it was freely discussed at Chamber's hearings and in 

submissions, that steps have been taken by the third defendant to try and resolve the 

matter by the allocation to the plaintiff of another allotment in a different district. I 

suspect that the outcome of those negotiations may have been different had the 

plaintiff understood that this Court was not going to disturb the second defendant's 
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title to the allotment in question. The court is anxious now to give the plaintiff and the 

third defendant a further opportunity to continue with their negotiations in the light of 360 

the findings recorded in this judgment. For this reason, entry of judgment for the 

plaintiff against the third defendant will be deferred at this point in time but leave is 

reserved for either party to apply on notice for further directions or orders. 

The second defendant is entitled to costs against the plaintiff to be agreed or 

taxed. 
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Corbett v Sitani Mafi Company Ltd 

Supreme Court, Nuku'alofa 

Ford J 

C 220/2002 

28-30 April 2003; 19 June 2003 

Negligence – statutory duty of care – supermarket – no evidence of failure 

On the morning of Saturday 15 July 2000, the plaintiff, Peter Corbett, purchased a 

$10.50 bottle of red wine from the liquor store at the Kinikinilau shopping centre, 

Ma'ufanga. As he walked across a concrete verandah walkway from the liquor store 

to the car park, he slipped and fell sustaining severe injuries to his right hip which 10 

necessitated a total hip replacement operation. Corbett brought a personal injury 

action against the owners of the shopping centre based on negligence and breach of 

statutory duty under the (UK) Occupiers' Liability Act 1957. He claimed damages 

totalling $106,634.29, including $31,584.29 for itemised special damages. The 

defendant company admitted ownership of the shopping centre, including the liquor 

store and the verandah in question, but otherwise denied liability. 

Held: 

1. The plaintiff failed to prove his claim to the standard required in civil 

cases. The Court was not persuaded that there was grease or any other 

such substance on the verandah floor that caused the plaintiff's fall.  20 

2. The plaintiff's claim failed and the defendant was entitled to costs. 

Cases considered: 

 Egan v Morris Hedstrom Tonga Ltd [1998] Tonga LR 99 (CA) 

Statutes considered: 

 Occupiers' Liability Act 1957 (UK) 

Counsel for plaintiff : Mr Niu 

Counsel for defendant : Ms Mangisi 

Judgment 
On the morning of Saturday 15 July 2000, the plaintiff, Peter Corbett, purchased 

a $10.50 bottle of red wine from the liquor store at the Kinikinilau shopping centre, 30 

Ma'ufanga. As he walked across a concrete verandah walkway from the liquor store 
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to the car park, he slipped and fell sustaining severe injuries to his right hip which 

necessitated a total hip replacement operation. 

The plaintiff brings this personal injury action against the owners of the 

shopping centre based on negligence and breach of statutory duty under the (UK) 

Occupiers' Liability Act 1957. He claims damages totalling $106,634.29, including 

$31,584.29 for itemised special damages. The defendant company, for its part, admits 

ownership of the shopping centre, including the liquor store and the verandah in 

question, but otherwise denies liability. 

The plaintiff told the court that he is an 80-year-old semi-retired company 40 

director. He first came to Tonga in 1967 on a three-year contract as Assistant Marine 

Superintendent. After he left the Kingdom in 1970 he worked for a shipping company 

in Fiji and then with the United Nations for a period before joining the merchant firm, 

Burns Philp. In 1983 he retired as general manager of Burns Philp and moved back to 

the United Kingdom to live but, as he explained, his wife is Tongan and he returned 

to the Kingdom in 1987 where he has remained ever since. He is a former secretary of 

a number of companies and of the Chamber of Commerce. He currently acts in a 

financial advisory role to a local company. 

Mr Corbett said in evidence that on the morning of Saturday 15 July 2000 he 

drove to the Kinikinilau shopping centre to purchase a bottle of red wine for his 50 

Sunday evening meal. He regularly purchased his liquor supplies from the liquor 

store at the centre. The liquor store is located next to a bakery shop in the same 

complex but across the other side of the car park from the supermarket. Mr Corbett 

entered the liquor store by way of a ramp leading up off the car park but he exited 

through an alternative route walking along a covered verandah walkway. His car was 

parked in the car park at the far end of the verandah from the liquor store. 

Helpful photographs were produced by the plaintiffs. They show the verandah 

as a covered painted concrete walkway but it is exposed at the sides and rain can 

enter. No measurements were provided but it would appear from the photographs that 

the verandah is raised about six inches above the car park. A low wooden picket fence 60 

runs along the side of the verandah supported by uprights some 4 ft apart made from 

what appears to be metal pipes. The picket fence finishes at the far end of the 

verandah from the liquor store and there is then a six inch step down from the 

verandah onto the car park. Mr Corbett was heading towards that open area when he 

suddenly slipped and fell heavily on his right side. He said that he had "the 

impression" that his foot slipped. Earlier in evidence in chief he said he felt that it 

could only have been grease or some substance that he had slipped on. 

Mr Corbett explained that when he fell, the bottle of red wine that he had been 

carrying in a plastic bag hit the ground and broke. The wine spilt out over the 

verandah but the broken glass from the bottle was contained within the plastic bag. At 70 

the same time, his cheque-book fell out of his left trouser pocket. A man picked up 

the cheque-book and handed it back to him. Later that day when he was at the 

hospital, he gave the cheque-book to his son, David, for safe keeping and he said that 

at that point he observed a stain on the cheque-book which he believed was from oil 

or grease. The cheque-book was produced as an exhibit. The stain, now dry, appears 

to have penetrated through the back cover and several unused cheques. At one point it 

is evident about halfway up the side of the used butts. 

Mr Corbett said that after the fall, he was able to drag himself up against a fence 

post and he sat there waiting while a man contacted his wife. Mrs Corbett and their 
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son David arrived on the scene some 20 minutes later. Mr Corbett was taken to his 80 

doctor, Dr Heinz Betz, and then to Vaiola hospital. In the early hours of the following 

morning he, together with his son David and Dr Betz, flew to Auckland, New 

Zealand, and he was admitted to Mercy hospital at 4:30am on the Sunday. On the 

following Tuesday afternoon he underwent the hip replacement operation. He 

remained in hospital for the next three weeks and then underwent a course of 

physiotherapy treatment in Auckland. He eventually returned, on 18 August 2000. 

The plaintiff's wife, 52-year-old Siueli Corbett told the court that she has been 

married to the plaintiff for over 30 years. She said that she was at home on the 

morning of his accident but she recalled receiving the telephone call and she and her 

son David had then immediately driven to the Kinikinilau shopping centre. She said 90 

that when she saw Peter he was sitting on the concrete verandah with his back leaning 

against a fence post. There were two other men standing about 3 meters away. Peter 

told her that he was in pain and he could not get up. Mrs Corbett said that as she was 

wondering if they would be able to carry him to the car, she heard one of the men say, 

"he does not know who did this stupid thing by pouring the greasy substance on the 

verandah." Mrs Corbett identified in court the man who spoke those words as 

Falakiko Kaihea, the supervisor from the liquor store. 

The witness was then asked in evidence in chief whether there was such a 

substance on the verandah. She replied in the affirmative and she identified in the 

photographs where it was. She was then asked: 100 

" Q. What was spread across the floor as you indicated? 

A. As I heard the man saying that, I then stood up and I could 

see it. It's like a pool of water across the verandah and I then 

came and touched it and it felt greasy. I then asked him 

because I could see that there was a lot of grease on the 

verandah and then I asked him and he said the answer of he 

does not know who might have did something stupid as to 

pour the container of grease onto that part." 

The witness then went on to explain how she and her son had managed to take Mr 

Corbett to his doctor and then to Vaiola hospital. 110 

Mrs Corbett also gave evidence about her husband's cheque-book. She said that 

her son David had wrapped up the cheque-book in a piece of paper and had given it to 

her on the evening of the accident. She did not look at it but placed it in an envelope 

and put it in a drawer. Some two weeks later she needed to use the cheque-book and 

when she unwrapped it she saw that it was stained in "grease". In cross-examination 

she said that when she touched it, she thought that it felt greasy. 

In paragraph 14 of his statement of claim, Mr Corbett alleges that the defendant 

had breached its duty of care to the plaintiff: "by allowing the grease or fat to remain 

on the floor of the verandah or by failing to check that the floor of the verandah was 

clear of such danger." 120 

During the hearing, the plaintiff was granted leave to amend his statement of 

claim so as to include an allegation that the defendant, as occupier of the premises, 

was in breach of a statutory duty of care under section 2(2) of the (UK) Occupiers' 

Liability Act 1957. The breach identified in the amendment reads: 
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"(The defendant) breached that duty by failing to check and 

remove water, grease or slippery substance which was on the 

floor . . . ." 

The inclusion of the reference to "water" was no doubt prompted by evidence from 

some of the defence witnesses that, it was raining on the morning or at about the time 

of the incident. I must say that I found the defence evidence on this point conflicting 130 

and unreliable. The plaintiff, on the other hand, was adamant, and his evidence in this 

regard was supported by his wife, that it had not been raining on the morning of the 

accident and the verandah in question was completely dry. I accept the plaintiff's 

evidence in this regard. 

The real issue in the case, therefore, is whether Mr Corbett slipped on grease or 

some similar substance. He did not see any grease. Although there was evidence of 

wine stains on his trousers, there was no evidence of any grease stains on his trousers. 

He produced the leather soled shoes that he had been wearing at the time but there 

was no evidence of any grease having been found on the shoes. 

I believe that the plaintiff was being perfectly frank in his evidence to the court 140 

when he said, in chief, that it was only "an assumption" on his part that he had slipped 

on something slippery. Because of its importance, I set out that section of the 

transcript in full: 

To counsel: 

"Because I frequently use the covered verandah, I walked 

back that way. Just towards the southern entrance to it I 

slipped on some grease or some other substance. My feet 

went from under me. I fell heavily on my right side with my 

head close to a short steel post. I pulled myself up to the fence 

post just to get my head up. 150 

Q. You said that you slipped on some grease or some 

substance. How did you know that? 

A. I walk freely and well all the time. I exercised every day 

up to that point in time and my feet literally sort of slipped. I 

had also in my right hand a bottle of wine in the plastic bag 

and I instinctively, to break my fall if I could, the bottle fell 

from my hand and broke and at about the same time my 

cheque-book must have fallen out of my pocket. I feel it could 

only have been grease or some substance that I slipped on 

because I've used that covered verandah walkway both 160 

directions many, many times over the years and it was always 

clean and clear. 

Q. I'm just asking, did you know that it was grease or were 

you only told that it was grease? You know of any evidence 

that it was grease? 
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A. Your Honour, it's an assumption on my part that there was 

something slippery there otherwise I would not have slipped." 

In view of the plaintiff's admission that he did not see any grease or other such 

substance, Mrs Corbett's evidence about what she heard Mr Kaihea say, and, for that 

matter, the whole of her evidence relating to the mysterious substance she claims she 170 

saw and touched, assumes significant importance in the plaintiff's case. 

The liquor store supervisor, Mr Kaihea, was called as a witness for the defence. 

He was not asked about the allegation in evidence in chief but under cross-

examination he denied having made the statement. His denial, however, did not 

appear to come under any serious challenge from the plaintiff's counsel. The 

transcript reads: 

"Q, You heard what Siueli (Mrs Corbett) said yesterday that 

there was something that looked like water on the floor but 

when she touched it, it was like grease or fat, did you hear her 

say that? 180 

A. Yes. 

Q. Was there such a thing on the floor? 

A. No. 

Q. You heard her say that you said or somebody said to her, 

one of the workers said, who could have been so stupid as to 

spill or pour this fat on the floor. Did you hear her say that? 

A. Yes. 

Q. Did you hear anybody say that? 

A. No." 

If Mr Kaihea had really made the statement attributed to him, why was it only Mrs 190 

Corbett who appears to have heard it? Mr Corbett was sitting on the ground close by 

and their son David was also present. Why didn't either one of them hear the 

conversation between Mrs Corbett and Mr Kaihea? Mr Corbett impressed me as 

being the sort of person who would have immediately realised the significance of any 

remark like that attributed to Mr Kaihea and I have no doubt that he would have 

clearly recalled every word if such an admission had been made. Likewise, the 

plaintiff's son, David, is a solicitor and he would have been fully aware of the legal 

significance of any remark like that attributed to Mr Kaihea, had such a remark, in 

fact, been made. David was not called as a witness for the plaintiff. 

As in any civil case, the onus is on the plaintiff to prove his claim on the balance 200 

of probabilities. In the face of Mr Kaihea's denials and the absence of any supporting 

evidence from the plaintiff or his son, I simply have not been persuaded that the 
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remark attributed to Mr Kaihea and his alleged conversation with Mrs Corbett ever 

took place. 

Again, when it comes to the substance which Mrs Corbett says she observed 

that looked like water but felt greasy, I again ask myself why did Mr Corbett or David 

not notice the same thing and give evidence about it? At the end of her evidence, the 

following exchange took place between the court and Mrs Corbett: 

Q. "Did it cross your mind that this (the substance she had 

seen on the verandah) may have caused the accident? 210 

A. Yes. 

Q. Did you mention that to your husband? Did you tell him 

that? 

A. No. 

Q. Did you tell your son that? 

A. Yes, I did. 

Q. You did tell your son. And did he have a look at it? 

A. Yes, I called him but he did not really interest my call 

(sic), he said Mum, hurry, we have to take Dad." 

As I have noted, David Corbett, as a solicitor, could have been expected to have 220 

appreciated the legal significance of any such evidence if it existed. The fact that he 

was not called as a witness did nothing to assist the plaintiff's case. Mrs Corbett's 

evidence alone falls short of establishing to my satisfaction that the plaintiff slipped 

on grease or some similar substance. She was not, of course, present at the time of the 

fall. The evidence was that she and David did not arrive on the scene until some 20 

minutes after the accident had occurred. 

There was evidence from the liquor store supervisor, Falakiko Kaihea, which I 

accept, that immediately after the accident, he arranged for a girl from the liquor store 

to mop up the spilt red wine and replace Mr Corbett's broken bottle with a new bottle 

of red wine. The girl did that and she threw the broken glass into the rubbish 230 

container. The evidence was that these things were attended to by the liquor store 

assistant before Mrs Corbett arrived on the scene. 

The girl was not called as a witness. She is now in New Zealand. So, although 

the matter was not explored in evidence before me, it seems that one plausible 

explanation for what Mrs Corbett claims she observed was that it may have been the 

residue of the watery mix resulting from the mopping up of the red wine. Perhaps it 

included some soap powder or cleansing agent. The mixture may even have appeared 

to be sticky. 

I stress, however, that if this hypothesis, which provides a possible innocent 

explanation for what Mrs Corbett alleges she saw, is not correct, the position is that I 240 
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have still not been persuaded that there was grease or other similar substance on the 

verandah floor which caused Mr Corbett's fall. 

There is another significant practical problem the plaintiff faces in establishing 

liability on the evidence before the court. Mrs Corbett marked on one of the 

photographs the area where she said she had observed the watery substance that felt 

greasy. The point marked was close to the step at the edge of the verandah. The 

plaintiff, however, was adamant that he did not slip close to the step. The place he 

marked on the photographs indicates that he slipped some distance away from the 

area where Mrs Corbett claims she saw the liquid substance. 

In summary, it simply has not been proven to my satisfaction that the fall was 250 

caused by grease or some similar substance on the verandah floor. I find the evidence 

relating to the stains on the cheque book inconclusive. No expert evidence was called 

to say that the stains on the cheque book were grease stains and I did not find the 

evidence of either the plaintiff or Mrs Corbett convincing on this point. It appears to 

me more likely that they are faded red wine stains. 

The plaintiff said that he believed the stains were from oil or grease but he 

admitted that he did not even notice them until he had arrived at the hospital. He had 

had the cheque book in his left trouser pocket up until that point in time and there was 

no evidence of grease or oil stains having been found inside the trouser pocket. 

Again, the plaintiff's case has not been helped by the absence of his solicitor son 260 

as a witness. After all, it was he who wrapped the cheque book in a piece of paper at 

the hospital after the accident. David Corbett is said to be presently in Samoa but it is 

up to the plaintiff to prove his case and there appears to be no sound reason as to why 

he could not have been called as a witness in support of his father's claim. 

The end result is that the plaintiff has failed to prove his claim to the standard 

required in civil cases. I have not been persuaded that there was grease or any other 

such substance on the verandah floor that caused the plaintiff's fall. In certain 

respects, the case appears to have remarkable similarities with the facts of another 

decision, Egan v Morris Hedstrom Tonga Ltd [1998] Tonga LR 99 (CA). In that case, 

the Court of Appeal concluded: "In the absence of any acceptable evidence of what, if 270 

anything, caused the plaintiff to slip, it is not possible to make a finding that the 

defendant is responsible for the plaintiff's injuries." With respect, that passage 

succinctly sums up my own conclusions in the present case. 

The plaintiff's claim, therefore, fails. The defendant is entitled to costs to be 

agreed or taxed. 
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Ongolea v Finau 

Land Court, Nuku'alofa 

Ford J, Mr George Blake (Assessor) 

L 1/2003 

13, 14 May 2003; 20 June 2003 

Land law – mistake and land not available for allotment – registration 

cancelled  

Land law – defence of equitable estoppel - upheld 

The plaintiff sought an order evicting the defendants and their families. The 

defendants sought a declaration that the grant of the allotment to the plaintiff was 10 

void because the land was not available for registration and, alternatively, an order 

that the plaintiff was estopped from evicting the defendants. The land in dispute was 

allocated to the defendant's family by the former title holder, Mikaele, in about 1975 

and they had been in occupation ever since.  

Held: 

1. If a plaintiff had title to the allotment through a registered Deed of Grant 

then, until it was shown to the contrary, the court would presume that the 

register was correct. Registration was final unless it came about as result 

of an error of law (ie contrary to the Act), or as a result of fraud, mistake, 

breach of the principles of natural justice or of a promise made by the 20 

Minister. 

2. With the exception of a person in occupation as a squatter, land was not 

available for allotment if it was occupied. The grant to the plaintiff of an 

allotment on part of which the defendant had built a house, could not be 

valid. The grant had been made on a wrong principle in that, as a matter of 

fact, the land was not completely available as an allotment.  

3. The grant to the plaintiff of the whole allotment was made by the Minister 

under a mistake in that neither the plaintiff nor the surveyors appear to 

have alerted him to the fact that half of the allotment in question was 

occupied by the defendants. 30 

4. The Court upheld the equitable defence of estoppel raised by the 

defendants. The representation was the one made all those years ago by the 

title holder Mikaele when he invited the first defendant and his wife to go 

and live on his land, "until death or the end of the world". 

5. The existing Deed of Grant, Tohi 353 Folio 71 was cancelled and the 

Court ordered the land shown thereon to be resurveyed and subdivided so 
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that, if the Minister was satisfied in other respects that the plaintiff met the 

relevant criteria in the Land Act, he may issue a new deed of Grant in the 

plaintiff's name restricted to the eastern half of the allotment, excluding the 

30 perches on the western side of the allotment which the defendants shall 40 

have uninterrupted occupation of until the death of the first defendant. 

6. As the Minister was not a party to the litigation, the Court granted leave, 

should any problems be encountered in complying with this order, for the 

Crown to seek directions by way of memorandum. The defendants were 

entitled to costs to be agreed or taxed. 

Cases considered: 

 Inwards v Baker [1965] 2 QB 29; [1965] 1 All ER 446 (CA) 

 Tafolo v Vete [1998] Tonga LR 164 (CA) 

 Vai v 'Uliafu [1989] Tonga LR 56 

Statutes considered: 50 

 Evidence Act (Cap 15) 

 Land Act (Cap 132) 

Counsel for plaintiff : Mr Fakahua 

Counsel for second defendant : Mr Mangisi 

Judgment 
The 34-year-old plaintiff, Soakimi Ongolea, said in evidence in chief that he 

resides in Ma'ufanga and works as a printer in America but, surprisingly, he did not 

expand on this statement and the court was told nothing else about his background. 

It appears, however, from other evidence that Soakimi has, in fact, resided in the 

USA for a considerable number of years. He returned to Tonga in 2001 and on 7 60 

November 2001 he was issued with a Deed of Grant in respect of a town allotment in 

Ma'ufanga in the estate of Hon Fakafanua. The allotment is on the By-Pass road 

opposite the entrance to the Small Industries Centre. It is a large allotment comprising 

of 1 rood 24 perches or 1619 sq m. 

Soakimi's application for the allotment is dated 12 February 1998. Whether he 

was eligible to be granted an allotment is, again, something that was not explored in 

evidence. It is not clear, for example, whether he complied with the first rule for the 

allocation of allotments under section 50 of the Land Act (CAP.132) which provides 

that the applicant must be "lawfully resident" in the estate. 

Soakimi's application was not signed by the estate holder, Hon Fakafanua, until 70 

26 July 2001. There was no explanation in the evidence for the three-year five-month 

delay. 

The present proceedings were filed on 29 January 2003. The plaintiff seeks an 

order evicting the defendants and their family from his allotment. For their part, the 

defendants claim that they have a right to remain on the allotment because they have 

occupied the land since 1975 and it had been specifically allocated to them at that 

time by the previous landholder. 

Shortly after the proceedings were commenced back in January, the plaintiff 

filed an ex parte application for an interim injunction directing the defendants to 
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vacate the land within one month. The injunctive relief was refused. The basis for the 80 

application was said to be that the plaintiff wished to build on the land. In his 

supporting affidavit, the plaintiff deposed that he had ordered the defendants to vacate 

the land as long ago as November 2001 but they had ignored his direction. 

In December 2002 the plaintiff imported from the USA a large 40 ft by 8 ft 

container of building materials sufficient for the construction of two dwelling houses. 

He proposes to build the houses on his allotment but he cannot begin construction 

until the defendants' house is removed. The container is presently stored on the front 

of the allotment. It appears from the evidence that the two houses to be built on the 

land are not for the plaintiff's own use but he intends to let them out to other people. 

Helpful evidence was given by the Assistant Registrar of Lands, Makakaufaki 90 

Kaulufonua. Mr Kaulufonua said that the records held in the Ministry of Lands show 

that the land in question was originally part of a tax allotment in the name of Mikaele 

Misingongo. Mikaele's matapule name was "Kama". His son and heir was Soane 

Mikaele Kama. In turn, Soane Kama's son and heir is Felisi Kama. The land had been 

registered in Mikaele's name since 29 May 1935. 

On 14 December 1992, Mikaele wrote a letter to the Minister of Lands 

surrendering 1 rood 24 perches of his tax allotment to the plaintiff. The surrender 

letter was also signed by Mikaele's son Soane Kama as "heir". At that time Mikaele 

appears to have been living with his son, Soane, in Palo Alto, California. The plaintiff 

told the court that Mikaele agreed to surrender the land in exchange for an allotment 100 

held by the plaintiff at Houmakelikao upon which they wished to build a Catholic 

Church. No documentation was produced, however, relating to that exchange 

agreement and the law is clear that a person surrendering land cannot impose 

conditions to that surrender. It is not clear, therefore, on the evidence how the 

exchange transaction was effected. 

Mikaele's surrender application was approved by Cabinet on 21 April 1993. The 

court was told that Mikaele died in 1993 or 1994 and his son Soane died in 1996. The 

evidence was that no heir's claim to the land was made within 12 months of either 

Cabinet's approval to the surrender or Mikaele's death. Under section 87 of the Land 

Act, therefore, the land reverted to the estate holder, Hon Fakafanua. 110 

That was the situation when, on 12 February 1998, the plaintiff signed his 

application for a Deed of Grant to the land in question. Why the plaintiff waited so 

long after the land had been surrendered in his favour by Mikaele, to file his 

application is a matter upon which the evidence is simply silent.  

It is now timely, in the narrative, to turn to consider the case for the defendants. 

The first defendant, 'Esala Finau, is 84 years of age. He said that he had been 

married to Hainite who passed away three years ago. They had four children, two of 

whom are now deceased. 'Esala and his family moved to Tongatapu from Ha'apai. 

The year of the move was not specified. 'Esala's late wife, Hainite, was Mikaele's 

niece. 120 

'Esala's evidence was a little confusing at times. He attributed that to his age and 

I accept that explanation. It appears, however, that after the family moved to 

Tongatapu they lived on land at Ma'ufanga owned by 'Esala's brother. For a period his 

wife, Hainite, apparently lived with her mother and Mikaele. I am satisfied that 

Mikaele had a special fondness for his niece, Hainite. 

In 1975 Mikaele told Hainite and 'Esala to move onto his tax allotment at 

Ma'ufanga and they duly did so. Mikaele and 'Esala walked over the land and Mikaele 
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pointed out the very spot upon which he wanted 'Esala to erect his dwellinghouse. 

There were no other buildings on the land at that stage. Initially they lived in a 

"shack" but in 1976 a more substantial house was built on the same site and in 1994 130 

the dwellinghouse was again upgraded or substantially rebuilt by one of 'Esala's son-

in-laws -- the third defendant, Mahe. That is the main dwellinghouse they still live in 

today. There is, what was referred to as "a shack" out the back of the dwellinghouse 

which some of the family apparently live in but for ease of reference I will simply 

refer to the defendants' main dwellinghouse. 

Thus, the 84-year-old first defendant and his family have lived on the land in 

question continuously since 1975. At present the household comprises of the first 

defendant, 'Esala; his daughter Mele (the second defendant); her husband Mahe (the 

third defendant) together with their two children and four other children of 'Esala's 

deceased daughter. 140 

'Esala's house was the first building on the land. 'Esala said that he had an 

understanding with Mikaele that eventually Mikaele would make the 30 perches of 

land around their house available as a town allotment for his ('Esala's) son, Metui 

Finau, who is presently in New Zealand but that never happened before Mikaele died. 

'Esala admitted that he had taken no other steps to acquire title to the land. In cross-

examination, 'Esala said, and I accept, that when Mikaele told him to move onto the 

allotment he said that he "could dwell on the land until death or until the end of the 

world." 

The evidence was that sometime after 'Esala's house was built, and it was 

probably in 1978/79, the plaintiff's father, Soane Ongolea, also built a house on the 150 

allotment between 'Esala's house and the By-Pass road. It is still standing today and it 

was referred to in evidence as the "plaintiff's house". How Soane came to build a 

house on Mikaele's land is simply another part of the narrative which was not dealt 

with in evidence. In all events, 'Esala had no concerns about that other house because 

he assumed or understood that Mikaele had allocated the 30 perches (or thereabouts) 

on the Eastern side fronting onto the By-Pass road to Soane but the 30 perches behind 

that on the western side, upon which his own dwellinghouse stood, had been allocated 

to his family. 

'Esala and his family knew nothing about Mikaele's surrender back in 1993 of 

the whole allotment of 1 rood 24 perches nor of the plaintiff's application in 1998 for 160 

title to the allotment. It was not until 2001 when surveyors were carrying out the 

survey that the defendants became aware, for the first time, that the plaintiff was 

claiming title to what they regarded as their land. 

For his part, the plaintiff acknowledged that he had been aware of the 

defendants' house on the allotment since he had visited Tonga in 1995 or 1996 but he 

told the court that it was not until the surveyors located the boundary stones in 2001 

that he realised that the defendants' house was on the allotment he had title to. He 

then proceeded to give instructions to the defendants to vacate. 

When the Assistant Registrar of Lands gave evidence, he acknowledged that the 

surveyors ought to have alerted the Minister to the fact that there was another 170 

dwellinghouse on the land. The Minister was not a party to this litigation but I am 

quite satisfied, having listened to the Assistant Land Registrar's evidence, that had his 

attention been drawn to the fact that the rear half of the allotment was occupied by 

another family and, indeed, that they had been in occupation since 1975, then he 
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would have caused further inquiries to have been made before approving the 

plaintiff's application for a Deed of Grant. 

The final defence witness was 'Esala's 41-year-old married daughter, Mele Fatai 

-- the second defendant. She said that Mikaele had given the land to her family 

because her mother was his niece and they had been living on the property now for 28 

years. She indicated that she understood from Mikaele's grandson, Felise, that 180 

Mikaele had only intended to surrender the front 30 perches of the allotment to the 

plaintiff and the rear 30 perches was intended to be her family's land. She also said 

that Felise had made approaches to the Ministry of Lands, Survey and Natural 

Resources over the matter and he had told the defendants to remain on the property. 

The fact of the matter, however, is that Felise no longer has any interest in the 

allotment. His grandfather Mikaele surrendered the land back in 1992/93 and the 

consent of a future heir is not necessary for the surrender of an allotment under 

section 54 of the Land Act. 

The plaintiff seeks an order evicting the defendants and their families. The 

defendants seek a declaration that the grant of the allotment to the plaintiff was void 190 

because the land was not available for registration and, alternatively, an order that the 

plaintiff is estopped from evicting the defendants. The general principles applicable to 

a case of this nature, where a challenge is made to the grant of an allotment, have 

been considered frequently over the years. If a plaintiff has title to the allotment 

through a registered Deed of Grant then, until it is shown to the contrary, the court 

will presume that the register is correct. Registration is final unless it has come about 

as result of an error of law (ie contrary to the Act), or as a result of fraud, mistake, 

breach of the principles of natural justice or of a promise made by the Minister. 

The defendants do not seek in their pleadings to establish any right to a grant 

but they challenge the validity of the grant made to the plaintiff and, in the 200 

alternative, they seek to rely on the defence of estoppel. The burden of proof rests on 

the defendants. They are required to call sufficient evidence, in terms of the principles 

stated above, to show that the grant to the plaintiff ought to be set aside. 

At the outset of this judgment, I expressed reservations about the plaintiff's 

eligibility under the residential requirements of section 50 of the Land Act to be 

granted the allotment but the evidence before the court is simply not sufficient for me 

to make a conclusive finding one way or another on this particular aspect of the case 

and I can take the matter no further. 

The defendants claim that the land was not "land available for allotment" in 

terms of section 50(1) of the Land Act. In their statement of defence, they appear to 210 

advance two main grounds for this proposition. First, reliance is made on an alleged 

verbal grant to the first defendant's son by the landholder in 1975. As was made clear 

by this Court, however, in Vai v 'Uliafu [1989] Tonga LR 56, it is not possible under 

the Land Act for there to be a verbal grant of an allotment. Second, the defendants 

rely on the fact, which has been proven to my satisfaction, that the land in dispute was 

allocated to their family by the former title holder, Mikaele, in about 1975 and they 

have been in occupation ever since. Hence, so it is contended, the land in dispute was 

not "land available for allotment". 

A similar situation came before the Land Court in Vai v 'Uliafu (supra). In that 

case, counsel had argued that the word "available" had to be construed strictly to 220 

mean "not already allotted by deed of grant." Webster J. rejected that submission as 

too restrictive and held that, with the exception of a person in occupation as a 
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squatter, land was not available for allotment if it was occupied. His Honour held that 

the grant to the plaintiff of an allotment on part of which the defendant had built a 

house, could not be valid. The grant had been made on a wrong principle in that, as a 

matter of fact, the land was not completely available as an allotment. The court 

concluded that the plaintiff did not have legal rights as an allotment holder over the 

part of the land occupied by the defendant and it refused to grant the plaintiff's prayer 

for an order for the defendant's eviction. 

The defendants have satisfied me that the same situation exists in the present 230 

case. I am also satisfied that the grant to the plaintiff of the whole allotment was made 

by the Minister under a mistake in that neither the plaintiff nor the surveyors appear 

to have alerted him to the fact that half of the allotment in question was occupied by 

the defendants. In the plaintiff's application for a grant, the estate holder had declared: 

"I hereby agree to the grant of the allotment as described above and declare that there 

is no impediment to prejudice this grant." 

The plaintiff actually witnessed the signature of the estate holder, Hon 

Fakafanua, when he signed the application on 26 July 2001. The plaintiff told the 

court that within two days of obtaining the estate holder's consent, the survey was 

carried out and the surveyors had drawn his attention to the fact that the defendants' 240 

dwellinghouse was on the allotment. The plaintiff should then have taken steps to 

correct the misleading statement included in his application but he failed to do so. In 

the Vai case where a similar omission had been made, the court held that the grant 

could not be valid because it was made under a mistake in that the Minister was 

unaware that the land "was not completely available as an allotment." 

My findings on the "land available" and the "mistake" issues are, effectively, a 

complete answer to the plaintiff's claim. The action for an eviction order cannot 

succeed. In case I am wrong in this regard, however, I turn now to consider the other 

principal defence of estoppel. 

There are two aspects to this defence. First, I do not see how the defendants can 250 

rely on the statutory estoppel defence provided for in section 103 of the Evidence Act 

(Cap 15). They have not been able to point to any representations made by the 

plaintiff which caused them to believe that he was content for them to remain in 

occupation of the land. The second form of estoppel which arises, however, has more 

substance and it is an equitable estoppel similar to the equity in possession defence 

recognised by the Court of Appeal in Tafolo v Vete [1998] Tonga LR 164 (CA) at 

171. 

In that case, the Court of Appeal held that equity will recognise and enforce a 

right to occupy and use property where the person in occupation has acted in reliance 

upon the representation or the acquiescence of the person having a proprietary interest 260 

in the land. The representation in the present case was the one made all those years 

ago by the title holder Mikaele when he invited the first defendant and his wife to go 

and live on his land, "until death or the end of the world". 

In Inwards v Baker [1965] 2 QB 29; [1965] 1 All ER 446, the Court of Appeal 

held that when created, an equity in possession is binding on subsequent titleholders 

and thus, in effect, equity permits the person to remain in occupation for life -- see 

Halsbury, 4th ed. Vol 27 at para 13 (n)3. On the basis of these authorities, I would 

uphold the equitable defence of estoppel raised by the defendants. 

Having found for the defendants, I now turn to consider the appropriate form of 

relief. I find, on the facts, that up until the time when the survey was carried out at the 270 
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end of July 2001, the plaintiff believed that his allotment did not include the 

defendants' dwellinghouse. He told the court that he had first seen the defendants' 

house when he visited Tonga from the States in 1995 or 1996. I am satisfied that the 

only reason he took no steps to have his father evict them at that stage (if, as he 

claims, his father then had some entitlement to the land) was because he thought that 

the boundary line for the allotment in question ended at some point before reaching 

the defendants' house. In other words, without knowing the precise measurements, he 

was content to proceed on the basis that the allotment that had been surrendered to 

him, and that he subsequently made formal application for, was the land between the 

defendants' dwellinghouse and the roadway. 280 

I am satisfied on this aspect of the evidence although I am bound to say that, in 

general, I found the plaintiff's evidence vague and confusing. 

He gave evidence, for example, that the allotment in question had been in his 

father's name since prior to 1978; that the defendants had built their house after his 

father had taken title and his father had surrendered the land to him (the plaintiff) in 

the year 2000. The Assistant Registrar of Lands, however, had no record of the land 

ever having been registered in the father's name. 

I mention this matter to indicate the difficulty the court had in trying to dissect 

any credible testimony from the plaintiff's evidence. It is not as though there were 

interpretation problems. Although the plaintiff spoke Tongan, he gave his evidence in 290 

English with a marked American accent. 

In all the circumstances, I consider that the justice of the case can best be met by 

the making of a similar order to that made by the Land Court in Vai v 'Uliafu (supra). 

The existing Deed of Grant, Tohi 353 Folio 71 is cancelled and I order the land 

shown thereon to be resurveyed and subdivided so that, if the Minister is satisfied in 

other respects that the plaintiff meets the relevant criteria in the Land Act, he may 

issue a new deed of Grant in the plaintiff's name restricted to the eastern half of the 

allotment, excluding the 30 perches on the western side of the allotment which the 

defendants shall have uninterrupted occupation of until the death of the first 

defendant. 300 

As the Minister was not a party to the litigation, I grant leave, should any 

problems be encountered in complying with this order, for the Crown to seek 

directions by way of memorandum. The defendants are entitled to costs to be agreed 

or taxed. 
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Afu v Dalgety  

Supreme Court, Nuku'alofa 

Ford J 

CV 858/2002 

27 June2003; 30 June 2003 

Practice and procedure – strike out application – no cause of action disclosed – 

action was struck out 

The plaintiff was a squash grower. In 1994 he was a registered grower with Tai 

Agency Services Ltd ("Tai"). That year he grew 6 acres of squash on his tax allotment 

at Masilamea. He duly delivered 43 bins of squash to Tai for export to Japan. The 10 

agreed value of the 43 bins was said to be $11,180.00 but no payment was ever made 

to the plaintiff. On a date sometime prior to 12 March 1996 Tai went into liquidation. 

The plaintiff brought the present action against Ramsay R Dalgety QC as "Chairman 

of the Liquidation Committee" (first defendant). The defendants applied to strike out 

the claim as being statute barred and disclosing no reasonable cause of action.  

Held: 

1. The pleadings were frivolous and vexatious and an abuse of the process of 

the court. The Court also found that they disclosed no reasonable cause of 

action and the obvious defects were not capable of being cured through 

amendment.  20 

2. The action was struck out with costs to the first defendant to be agreed or 

taxed. 

Cases considered: 

 Jagroop v Sokai and the Kingdom of Tonga [2001] Tonga LR 234 (CA) 

Statutes considered: 

 Supreme Court Act (Cap 10) 

Counsel for plaintiff : Mr Kengike 

Counsel for second defendants : Mr Afeaki 

Judgment 
The defendants have applied to strike out the claim as being statute barred and 30 

disclosing no reasonable cause of action. The principles applicable to strike out 

applications are well established and were summed up by the Court of Appeal in 
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Jagroop v Sokai and the Kingdom of Tonga [2001] Tonga LR 234 (CA), as follows 

(at 236): 

"The principle upon which an application to strike out a claim 

may be entertained by the court is clear. No party should have 

his claim denied without a hearing in the ordinary way, except 

where the claim is so hopeless that it cannot possibly 

succeed." 

The plaintiff is a squash grower. In 1994 he was a registered grower with Tai Agency 40 

Services Ltd ("Tai"). That year he grew 6 acres of squash on his tax allotment at 

Masilamea. He duly delivered 43 bins of squash to Tai for export to Japan. The 

agreed value of the 43 bins was said to be $11,180.00 but no payment was ever made 

to the plaintiff. On a date sometime prior to 12 March 1996 (the exact date is not 

disclosed in the pleadings) Tai went into liquidation. 

The plaintiff brings the present action against Ramsay R Dalgety QC as 

"Chairman of the Liquidation Committee" (first defendant) and the "Liquidation 

Committee" as second defendant. The Liquidation Committee, which the court was 

informed from the bar ceased to exist in 1997, is not and never has been a legal entity. 

It should not have been cited as a party in the proceedings. 50 

The basis for the claim against the first defendant is not apparent from the 

pleadings. The statement of claim is a totally inadequate pleading. It comprises of 

some 15 numbered paragraphs of which paragraphs 4 to 13 (inclusive) are, without 

any acknowledgement, a word for word reproduction of extracts from a report to 

creditors prepared, ironically, by the first defendant on behalf of the joint liquidators 

for the purposes of a creditors' meeting held back in April 1996. 

The two final paragraphs of the statement of claim, paragraphs 14 and 15, 

simply restate the agreed price for the 43 bins of squash at $11,180.00 and then 

record that the plaintiff attended a creditors' meeting on 12 April 1996. There is a 

suggestion in paragraph 14 that the agreement for the growing of squash was made, 60 

not with the company Tai but with the "Liquidation Committee". No facts are pleaded 

that might support or lend weight to such a legally absurd proposition. In any event, 

as counsel acknowledged during the hearing, that is not what the plaintiff complains 

about.  

There then follows, after paragraph 15, the prayer for relief. Extraordinarily, 

that is it. No cause of action, whatsoever, is pleaded. The statement of claim is a 

disgrace and it shows not even a basic appreciation of the fundamental principles of 

pleading in civil proceedings. Litigants in the Kingdom deserve better from licensed 

law practitioners. They should not have to put up with such incompetency. In 

fairness, I hasten to add that the statement of claim was not drafted or filed by the 70 

plaintiff's present counsel. 

The authorities indicate that in cases where a statement of claim does not 

disclose a cause of action then the courts, rather than ordering a strike out will, in 

appropriate cases, consider granting the plaintiff an opportunity to amend the 

statement of claim even though the formulation of the amendment is not before the 

court. To this end, I invited Mr Kengike to explain from the Bar exactly what his 

client's complaint was really all about. As I understood counsel's response, it would 

appear that the plaintiff's real concern is that during the creditors' meeting in question, 
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held on 12 April 1996, the first defendant undertook to send out to creditors a Notice 

containing a list of assets of the company in liquidation but no such Notice was ever 80 

received by the plaintiff. 

I asked counsel if the plaintiff had ever approached the first defendant or some 

other member of the Liquidation Committee for the information he required. Mr 

Kengike told the court that the plaintiff's former counsel had made such a request in 

writing but the letter has not been produced to the court and Mr Kengike was unable 

to confirm whether or not a reply had ever been received. 

In addition to his "no cause of action" submission, Mr Afeaki also relied in his 

strike out application upon the fact that the plaintiff's claim was statute barred by 

virtue of section 16(1) of the Supreme Court Act (Cap 10) which prohibits 

proceedings being brought after the expiration of five years from the date on which 90 

liability was incurred. 

In a rather convoluted submission in response, Mr Kengike claimed that the 

limitation period did not apply for two reasons. First, he rather boldly claimed that the 

present action was a continuation of another case (No. C1105/99) which had been 

struck out by this Court on 22 November 2002. Counsel's argument was that as the 

earlier case had been commenced within the five-year period then the present action 

was protected. Secondly, counsel argued that as the Notice expected from the first 

defendant has never been received, the five-year limitation period has not, as yet, 

even commenced. 

I reject both of these submissions. In the earlier proceeding No. C1105/99, the 100 

plaintiff attempted, unsuccessfully, to take action against Tai (in liquidation). The 

first defendant was never a party to that proceeding.  

In relation to the limitation point, it is only in a very clear case that a defendant 

can seek to have an action struck out pursuant to a statutory limitation defence. In 

such a case the action is treated as being frivolous and vexatious and as an abuse of 

the process of the court. I regard the present proceeding as one which falls within this 

category of case. The statement of claim was filed on 12 December 2002 which is 

well outside the prescribed five-year limitation period, even accepting for the moment 

that the plaintiff could establish a proper cause of action arising out of what was said 

by the first defendant at the meeting on 12 April 1996. For the record, however, 110 

having listened to Mr Kengike's explanation from the Bar, I have not been persuaded 

that his client has a proper cause of action. Certainly none has been pleaded and there 

was no suggestion by counsel that the problem could be cured by amendment. 

My conclusion is that the pleadings are frivolous and vexatious and an abuse of 

the process of the court. I also find that they disclose no reasonable cause of action 

and the obvious defects are not capable of being cured through amendment - however 

ingenious. In other words, in the language of the Court of Appeal in the Jagroop case, 

the claim is "so hopeless that it cannot possibly succeed." 

The action is struck out with costs to the first defendant to be agreed or taxed. 
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Shoreline Power Limited v Vakasiuola 

Supreme Court, Nuku'alofa 

Ford J 

AM 16/03 

1 July 2003; 2 July 2003 

Appeal against quantum of damages  – only allowed if radically wrong - appeal 

dismissed 

The records of the appellant power company wrongly showed that the respondent had 

failed to pay his current electricity account and so on 7 October 2002 the supply of 

electricity to the workshop on his tax allotment was disconnected. On that same day 10 

the respondent was proposing to weld a gate to the fence of his cow paddock. When 

he found out that the power had been disconnected, he was put to the inconvenience 

of having to abandon his gate welding plans and arrange instead for the erection of a 

temporary barrier in place of the gate. The respondent had, in fact, paid his electricity 

account on 26 September 2002. He contacted Shoreline and explained the position to 

the receptionist. He telephoned her back later in the day and she advised that the 

company records showed that no payment had been made. He then instructed his 

solicitor who wrote to Shoreline on 8 October 2002 advising that the account had 

been paid and demanding, not only reconnection of the electricity supply, but also 

compensation in the sum of $500. Electricity was duly restored to the workshop on 8 20 

October after receipt of the solicitor's letter but the respondent did not find out that it 

had been reconnected until two days later. The magistrate upheld the respondent's 

claim awarding him $150 damages and costs of $200 together with court fees of $21. 

The power company appealed against the magistrate's findings on both liability and 

quantum. 

Held: 

1. On an appeal from a decision of the Magistrates' Court against the 

quantum of an award of damages, it was not sufficient if the appellate 

Court may have awarded a different sum. The award would not be varied 

unless it was clear that the magistrate had acted upon some wrong 30 

principle of law, misapprehended the facts or fixed a total award which 

was a wholly erroneous estimate. 

2. The Court was unable to conclude that the magistrate's award of $150 was 

radically wrong and the appeal on quantum was dismissed. 

3. The costs award of $200 does seem to be significant but it was explained 

that the appellant initially had a different counsel acting and she had 
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sought and obtained three adjournments of the case before the hearing 

finally took place. On each occasion, counsel for the respondent had to 

travel to Mua for the abortive hearing. In those circumstances, the award 

of costs was reasonable and the appeal on that ground was also dismissed. 40 

Counsel for appellant : Mrs Vaihu 

Counsel for respondent : Mr Fakahua 

Judgment 
The appellant appeals against a judgment given in the Magistrates' Court at Mua 

on 12 March 2003. 

The facts, briefly stated, are that the records of the appellant power company 

wrongly showed that the respondent had failed to pay his current electricity account 

and so on 7 October 2002 the supply of electricity to the workshop on his tax 

allotment was disconnected. On that same day the respondent was proposing to weld 

a gate to the fence of his cow paddock. When he found out that the power had been 50 

disconnected, he was put to the inconvenience of having to abandon his gate welding 

plans and arrange instead for the erection of a temporary barrier in place of the gate. 

The respondent had, in fact, paid his electricity account on 26 September 2002. 

He contacted Shoreline and explained the position to the receptionist. He telephoned 

her back later in the day and she advised that the company records showed that no 

payment had been made. He then instructed his solicitor who wrote to Shoreline on 8 

October 2002 advising that the account had been paid and demanding, not only 

reconnection of the electricity supply, but also compensation in the sum of $500. 

Electricity was duly restored to the workshop on 8 October after receipt of the 

solicitor's letter but the respondent did not find out that it had been reconnected until 60 

two days later. 

After considering all the evidence, the magistrate upheld the respondent's claim 

awarding him $150 damages and costs of $200 together with court fees of $21. 

Although the appeal is against the magistrate's findings on both liability and 

quantum, Mrs Vaihu, very properly, conceded during the hearing that the appeal on 

liability could not be sustained. Counsel accepted that a duty of care was owed by the 

appellant to the respondent in both tort and contract. If a plaintiff can establish his 

cause of action in tort without recourse to a contract then the action is one in tort, 

even though there may be a contract in which a duty of care is implied -- Halsbury 

4th edition, Vol 12, para 1172. 70 

Liability for damages in tort is based on the concept of foresee ability. Counsel 

for the appellant accepted, again quite properly in my view, that the consequences of 

the appellant's negligence, of which the respondent complains, were foreseeable in 

terms of the established tests but she takes issue with the figure awarded of $150 and 

claims that it was excessive. 

On an appeal from a decision of the Magistrates' Court against the quantum of 

an award of damages, it is not sufficient if this Court may have awarded a different 

sum. The award will not be varied unless it is clear that the magistrate has acted upon 

some wrong principle of law, misapprehended the facts or fixed a total award which 

is a wholly erroneous estimate. 80 
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Applying these principles to the facts of the present case, I am unable to 

conclude that the magistrate's award of $150 was radically wrong and the appeal on 

quantum is, therefore, dismissed. 

The costs award of $200, at first glance, does seem to be significant but it was 

explained from the Bar that the appellant initially had a different counsel acting and 

she had sought and obtained three adjournments of the case before the hearing finally 

took place. On each occasion, counsel for the respondent had to travel to Mua for the 

abortive hearing. In those circumstances, the award of costs seems entirely reasonable 

and the appeal on that ground is also dismissed. 

The respondent is entitled to costs on this appeal to be agreed or taxed. 90 
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To'ofohe v Minister of Lands 

Land Court, Nuku'alofa 

Ward CJ, assessor G Blake Esq 

L 20/2001 

9-12 June 2003; 9 July 2003 

Land law – compensation for surrender of land – no evidence of alleged 

promise – claim dismissed 

Land law – claim statute-barred 

The plaintiff's father, Fotu, was the holder of a tax allotment known as Nu'u'anga on 

the Government estates at Pangai, Ha'apai. It bordered the seashore with a total area 10 

of 3a 0r 32p and was adjacent to a Government quarry. The then Minister of Land 

Hon Tuita, requested the landholder to surrender a total of 2r 1.4p so the government 

could continue to quarry material from that land. That area included the initial 1r 

31.6p and it would leave Fotu's 'api with a total area of 2a 2r 30.6p. The plaintiff 

alleged that his father was in New Zealand at the time and so the plaintiff had a 

meeting with the Minister at which it was suggested that his father surrender the 2r 

1.4p. In return the Minister offered him an 8a api in 'Eua together with monetary 

compensation. The plaintiff did not want the compensation or the land in 'Eua. What 

he wanted was an 8a 'api in Tongatapu and he alleged that when he told the Minister, 

it was promised to him. Fotu died on 20 September 1994 and, on 19 September 1995, 20 

the plaintiff swore an affidavit as heir to the 'api in Ha'apai and a town allotment in 

Haveluloto his father had also held. The plaintiff already held a town allotment and so 

the Haveluloto allotment was held in trust for his son, then under 16 years. Nu'u'anga 

was registered in the plaintiff's name on 17 July 1996. The plaintiff's case was that 

there had been a firm promise by the Minister of Lands. There was no land 

immediately available in Tongatapu and the plaintiff said that the Minister gave 

instructions that a search should be made for land. The defendant denied any promise 

was made as alleged by the plaintiff. He admitted he had the power to recommend 

compensation but pointed out that no claim had been made apart from the claim for 

an allotment in Tongatapu. He had offered an acre of land in Ha'apai but it had not 30 

been taken up. The defence further asserted that the claim was time barred under 

section 170 of the Land Act. 

Held: 

1. The Court was not satisfied the plaintiff proved there was any agreement 

by Hon Tuita to grant 8acres of land in Tongatapu. The Court accepted the 

surrender was at the request of the Minster and that land may have been 
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offered in exchange. However, it was not satisfied on balance that the 

Minster would have offered 8a of the most valuable and scarce land in 

exchange for 2r 1.4p of even a very productive quarry. There was no land 

available in Tongatapu and he would have been well aware of that fact. 40 

The claim for an order allocating land failed. 

2. If such a promise was made by the Minister, the right of action would be 

to enforce the promise and that accrued at the time the promise was made. 

The Court did not accept any such promise has been made but, if it had, it 

would be statute barred by section 170. 

3. The claim was dismissed with costs to the defendant. 

Statutes considered: 

 Land Act (Cap 132) 

Counsel for plaintiff : Paasi and Tonga 

Counsel for respondent : Kefu 50 

Judgment 
The plaintiff's father, Patiola Fotu To'ofohe (whom I shall refer to as Fotu as 

have all the witnesses) was the holder of a tax allotment known as Nu'u'anga on the 

Government estates at Pangai, Ha'apai. It bordered the seashore with a total area of 3a 

0r 32p and was adjacent to a Government quarry. 

In 1985, the Government quarry had intruded into the land and compensation of 

$900.75 was paid for the material removed. The total area affected by the unlawful 

intrusion was 1r 31.6p. 

It appears that the material from that and other quarries in the area was being 

used for the construction of the airstrip. The hope was that the airstrip would be ready 60 

for His Majesty to open when he was in Ha'apai for the agricultural show. 

There is no dispute that the, then, Minister of Land, Hon Tuita, requested the 

landholder to surrender a total of 2r 1.4p so the government could continue to quarry 

material from that land. I am satisfied on balance of probabilities that area included 

the initial 1r 31.6p and it would leave Fotu's 'api with a total area of 2a 2r 30.6p. 

The plaintiff gave evidence that his father was in New Zealand at the time and 

so the plaintiff had a meeting with the Minister at which it was suggested that his 

father surrender the 2r 1.4p. In return the Minister offered him an 8a api in 'Eua 

together with monetary compensation. The plaintiff did not want the compensation or 

the land in 'Eua. What he wanted was an 8a 'api in Tongatapu and, when he told the 70 

Minister, it was promised to him. 

Fotu's half brother, Masao Paasi, a law practitioner, was also approached by the 

Minister with a request he contact Fotu about the Government's request. He also 

supplied the Lands Department with the contact details in New Zealand. Fotu wrote a 

letter from New Zealand on 13 August 1985 addressed to the Minister: 

"I have received your decision which was conveyed by the 

clerk. Therefore, I do consent for the surrender of 2 roods 1.4 

perches from portion of my tax allotment which is known as 

Nu'u'anga situated at Pangai Ha'apai, for the work. 
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Therefore authority has been given to Masao Paasi to finalise 80 

with you an allotment in Tongatapu for farming." 

The Privy Council then approved the application for surrender on 8 October, 1985. 

The next day the plaintiff swore an affidavit that he was the heir to the remaining 'api. 

Fotu died on 20 September 1994 and, on 19 September 1995, the plaintiff swore 

another affidavit as heir to the 'api in Ha'apai and a town allotment in Haveluloto his 

father had also held. The plaintiff already held a town allotment and so the 

Haveluloto allotment was held in trust for his son, then under 16 years. Nu'u'anga was 

registered in the plaintiff's name on 17 July 1996. 

The plaintiff's case is that there had been a firm promise by the Minister of 

Lands. There was no land immediately available in Tongatapu and the plaintiff's case 90 

is that the Minister gave instructions that a search should be made for land. He also 

referred to some land held by the Free Wesleyan Church which was likely to come 

available in a few years time. 

The plaintiff had wanted this to be put in writing but the Hon Tuita asked him to 

trust him and it would be done. In fact nothing was done before the Minister retired 

nor has anything been done by any Minister since. The plaintiff's case is that he has 

repeatedly spoken to successive Ministers of Lands but has never been given any 

land. Mr Paasi has also tried to have the matter dealt with by the various Ministers 

who have held office since 1985. 

Three letters have been produced to the court. The first is from Mr Paasi written 100 

on 21 January 1997 and the others from the plaintiff written on 19 June 1997 and 15 

April 1998. 

Two witnesses were called from the Ministry of Lands and they agreed that 

there had been a number of visits by the plaintiff to the ministry and to the Minister. 

Both the plaintiff and Mr Paasi testified that Paula Moala was present at one of the 

meetings with Hon Tuita when the promise was made. Mr Moala had no recollection 

of such a promise. He told the court the first he was aware of the frequent visits by 

the plaintiff was in 1997. 

Vili Uli Mafi also referred to the plaintiff visiting the ministry and asking to 

speak to the Minister but his recollection was that the first time he saw the plaintiff 110 

was in 2000. 

The defence called only the current Minister of Lands, Hon Fielakepa. He told 

how, when he heard of the matter, he ordered a thorough search of all the records 

both in Tongatapu and Ha'apai. Various documents surfaced but there was no record 

of any promise of such an exchange of land being made. His work in the ministry had 

demonstrated to him that Hon Tuita was a most meticulous Minister and the fact he 

had made no note pointed strongly to there being no promise made. 

The Minister agreed that, when land was surrendered for Government use, 

alternative land should be offered and he, in fact, offered an acre of land on Ha'apai to 

settle the matter. He has received no response and, although the offer still stands, he 120 

assumes that, as this court action has been commenced, the offer has not been taken 

up. 

The evidence in the case revealed that there had been a decision to renew the 

lease on only 50 acres of a plot of 100acres held by the FWC in the area opposite 

Sia'atoutai. It would also appear that has not been implemented and the case has been 

taken to the King. However, the plaintiff seeks an order that the Minister should grant 
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and register 8 acres from that land or alternatively order payment of $60,000 

compensation for the 2r 1.4p surrendered or for the material removed from the land. 

The defendant denies any promise was made as alleged by the plaintiff. He 

admits he has the power to recommend compensation but points out that no claim has 130 

been made apart from the claim for an allotment in Tongatapu. He has, as has been 

stated, offered an acre of land in Ha'apai but it has not been taken up. The defence 

further asserts that the claim is time barred under section 170 of the Land Act. 

Having considered all the evidence, I am not satisfied the plaintiff has proved 

there was any agreement by Hon Tuita to grant 8acres of land in Tongatapu. I accept 

the surrender was at the request of the Minster and that land may have been offered in 

exchange. However, I am not satisfied on balance that the Minster would have 

offered 8a of the most valuable and scarce land in exchange for 2r 1.4p of even a very 

productive quarry. There was no land available in Tongatapu and he would have 

been, I am satisfied, well aware of that fact. 140 

I accept that there have been repeated approaches to ministers but I am not 

satisfied those approaches occurred throughout the period in question. It is significant 

that the first letter produced to the court only dates from 1997. If, as is the plaintiff's 

case, he had been trying repeatedly to have this promise implemented and had equally 

repeatedly been thwarted, I do not accept he would only have first thought of putting 

his complaint or request in writing 12 years later. He had, in the meantime, signed an 

affidavit as heir following his father's death. What better time to include a written 

account of this claim? I also bear in mind that his father's half brother was a law 

practitioner of considerable experience who had been involved from the outset yet he 

also was only able to produce a letter from 1997. Neither that letter nor the first one 150 

from the plaintiff referred to any earlier correspondence. 

The final sentence in the letter of surrender from Fotu shows the chance of 

obtaining land in Tongatapu had occurred to the plaintiff's father but there is nothing 

to support the contention that Tuita accepted that neither is there anything in the Privy 

Council decision to suggest any such consideration. 

I am satisfied on the balance of probabilities that there was no such promise 

given by the Hon Tuita or any subsequent minister and the claim for an order 

allocating land fails. 

It is clear that no compensation has been paid for the land surrendered. No 

evidential basis for the sum of $60,000 has been adduced. I accept the Minister has 160 

the power to recommend compensation but whether or not it is granted is a matter for 

the Government. If the sum offered is inadequate, the recipient may then seek a 

review by the court but, at this stage, I do not consider the court can or should make 

any such order. 

The defence suggests that, if compensation should be paid it should be assessed 

at the rate paid previously for the material removed in the quarrying operation. I 

would suggest that is only one consideration. The previous compensation was only 

for the material removed. The right to the land remained with the landholder. What 

Fotu surrendered in 1985 was the right to 2r 1.4p of his 'api. The potential quantity of 

material in such an area is one consideration but there should also be some 170 

consideration given to the loss of the land itself. However, as I have stated, that is for 

the Government if a claim is brought. 

Finally the question of the effect of section 170: 
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"No person shall bring in the Court any action but within 10 

years after the time at which the right to bring such action 

shall have first accrued to some person through whom he 

claims, or if such right shall not have accrued to any person 

through whom he claims then within 10 years next after the 

time at which the right to bring such action shall have first 

accrued to the person bringing the same." 180 

Mr Kefu for the defence suggests the right time to bring this claim first accrued when 

it was clear the Hon Tuita was not going to fulfil his alleged promise. That, he 

suggests was when the Minister resigned in 1989. 

I think that is incorrect. If such a promise was made by the Minister, the right of 

action would be to enforce the promise and that accrued at the time the promise was 

made.  

As I have stated, I do not accept any such promise has been made but, if it had, I 

would have ruled it was statute barred by section 170. 

The claim is dismissed with costs to the defendant. 
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R v Patolo anors 

Supreme Court, Nuku'alofa 

Ford J 

CR 263-268/03 

23-25, 30 June and 1 July 2003; 10 July 2003 

Criminal law – assault – identification issues – only one conviction 

Originally there were six accused and they were all arraigned to appear together. The 

first five were army officers -- the sixth accused was a civilian. They faced a variety 

of charges relating to an incident at the Phoenix nightclub, Kolofo'ou, around 

midnight on Thursday 21 November 2002 or during the early hours of the Friday 10 

morning. Upon arraignment, the sixth named accused, Sione Lavulo, pleaded guilty 

to the two charges he was facing and he was dealt with separately. The remaining five 

accused all pleaded not guilty. The Crown's case was that they were participants in a 

fight outside the nightclub involving attacks on two police officers, Constables 

Taulanga Sili and 'Ofa Fifita, and wilful damage to a police vehicle. 

Held: 

1. The evidence was inadequate to establish charges against any of the 

accused in relation to vehicle P1222. Moreover, the Court was aware that 

the civilian, Sione Lavulo, who was charged along with the five accused 

pleaded guilty at an early stage to intentionally causing damage to vehicle 20 

P1222. It did not follow, therefore, that the damage to the vehicle must 

have been caused by any one or more of the accused. 

2. The Court held that it was unsafe to rely upon the identification evidence 

of any of the Crown witnesses unless there was other reliable evidence 

which went to support the correctness of the particular identification in 

question. 

3. The second charge against Patolo, the first accused, was proven to the 

Court's satisfaction beyond reasonable doubt and he was convicted on 

Count 2. 

4. There was no explanation before the Court as to why the police officer 30 

named in the indictment was Constable Sili whereas the officer named in 

Mahe's admission to the police and in the original Summons was 

Constable Fifita. The second accused, Mahe, was acquitted. 

5. Saluni, the third accused was the victim of a grave injustice. The charge 

against him should never have been brought. He was acquitted and 

discharged. 
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6. There was no admission by the fourth accused anywhere in his record of 

interview of any involvement in the fight at the nightclub and he was not 

identified by any other Crown witness. As there was no reliable 

corroborative evidence of any assault by the accused on officer Sili, he 40 

was acquitted on Count 2. 

7. The Court was satisfied that Langi, the fifth accused, was not involved in 

the attack on Constable Sili and he was acquitted accordingly. 

Cases considered: 

 R v Turnbull [1976] 3 All ER 549 

Statutes considered: 

 Evidence Act (Cap 15) 

Counsel for Crown : Mr Sisifa 

Counsel for all of the accused : Mr Fifita 

Judgment 50 

Originally there were six accused and they were all arraigned to appear together. 

The first five were army officers -- the sixth accused was a civilian. They faced a 

variety of charges relating to an unsavoury incident at the Phoenix nightclub, 

Kolofo'ou, around midnight on Thursday 21 November 2002 or during the early 

hours of the Friday morning. 

Upon arraignment, the sixth named accused, Sione Lavulo, pleaded guilty to the 

two charges he was facing and he has been dealt with separately. The remaining five 

accused all pleaded not guilty. The Crown's case is that they were participants in a 

fight outside the nightclub involving attacks on two police officers, Constables 

Taulanga Sili and 'Ofa Fifita, and wilful damage to a police vehicle. 60 

The Crown called evidence from 16 police officers. Another witness was listed 

in the Crown's list of witnesses as a police officer but, in fact, he turned out to be a 

farmer. Rather surprisingly, neither the owner of the Phoenix nightclub or any of the 

security guards on duty that night were called as witnesses. They may have been able 

to shed light on some of the conflicting evidence given by the police and the army 

officers. 

23-year-old Constable Taulanga Sili works at the Charge Office at the Central 

Police Station. He told the court that his shift on the night in question was from 

midnight to 8 AM and he arrived at work at approximately 11:45 PM on 21 

November. He recalled a duty officer informing him that a complaint had been 70 

received from the Phoenix nightclub. When he arrived at the scene with his colleague, 

Constable Lelea, he spoke to one of the security guards and to "John", the Chinese 

man who owns the nightclub. They identified a certain individual who had been 

causing problems and they made it clear to the constable that they did not want him 

back inside the nightclub. 

Constable Sili said in evidence that, at that point, he noticed another police 

officer, Constable Kavaliku, who had arrived earlier at the scene, "scuffling" with the 

young man in question (who remains unidentified). Sili said that he walked straight 

over to the troublemaker and told him that he was not wanted back in the nightclub 
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and he asked him to accompany the police. The man refused. As Sili then tried to 80 

grab hold of him, the man called out to someone inside the nightclub called "Kami". 

The witness said that "three guys", who he knew to be boys from the army, then came 

out of the nightclub while the troublemaker he had been trying to arrest turned around 

and ran back inside the club. As Sili then started to walk inside to fetch the 

troublemaker, the three army boys started attacking him. He did not know their names 

but in court he identified them as the accused Mahe, 'Anituanai and Langi. 

Sili said that he then ran out to the road where his police vehicle was parked. He 

looked back and saw the army boys standing beside the entrance to the nightclub, 

"yelling out to assault me". From that point on, Sili's evidence became rather 

confusing. He said that he got hold of one of the army boys, who he identified as the 90 

accused 'Anituanai, and he locked him in the police van but he managed to escape. 

Sili said that at the same time as the door of the police van was forced open, the other 

army boys started to attack him. 

As Sili was attacked he was hit on the head by a full bottle of Royal beer thrown 

from the direction of the nightclub and he fell to the ground. Sili said that he was not 

unconscious at that stage and he remembered being attacked by about five people. He 

was pressed by Crown counsel to name or identify the people involved. He recalled 

Patolo punching him but I did not find his attempts at identifying the others at all 

convincing. 

In this regard, I hasten to make it clear that I am not being critical of the young 100 

Constable. He was on the receiving end of a vicious and unprovoked attack. He had 

received a blow to the head which had knocked him to the ground and he was then 

attacked. In that situation, his main concern would naturally have been for his own 

safety rather than with identification. When asked to be specific, Constable Sili 

seemed to appear most comfortable when he gave the answer to counsel, "there were 

many of them." 

In fact, the evidence as to whether Sili had been knocked unconscious when 

struck on the head by the bottle of beer, is unclear. Although, when asked this 

question specifically in cross-examination, the Constable said that he had not been 

knocked unconscious, earlier in his evidence in chief he had said: "As I fell down, I 110 

only came to light when I was at the fire station by the police training school. 

Someone was treating my face and head." It is simply not clear from the evidence 

whether at that point in time the witness was talking about falling down after being 

struck by the beer bottle or falling down sometime later after being attacked. 

There was a suggestion made by defence witnesses that, before the attack on 

him, Sili had challenged the army boys to a fight. The allegation was that he had 

shouted out words to the effect, "any army officer who wants to have a fight step out 

onto the road." I say at once that I do not accept that evidence. For one thing, it was 

never put to Sili by defence counsel in cross-examination for his comments. For 

another, the police were hopelessly outnumbered at that stage and Sili would have 120 

had to have been out of his mind to lay down such a challenge. I simply cannot accept 

that he would have made such an obviously provocative remark. 

As a result of the injuries he sustained, Constable Sili was taken to Vaiola 

hospital. A medical report was produced by consent which showed that he had 

sustained bruising and swellings over his eyes, cheeks, forehead , ears, chest and 

abdomen. There was also a laceration to the skull. The doctor concluded that the 
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injuries were consistent with a fist fight. He said that the patient was most likely 

"attacked and punched repeatedly." 

Constable Sili's colleague who travelled to the scene with him, 26-year-old 

Constable Sione Lelea, said in evidence that when they arrived at the nightclub there 130 

were already other police in attendance. He did not give numbers but conveyed the 

impression that there would have been only one of two others present. It is difficult 

from the evidence to know exactly what Constable Lelea did at the scene. His 

evidence was disjointed. Crown counsel said in his closing submissions that he 

remained in the police vehicle and called Central Police Station for further assistance. 

While that is probably a fair description based on Lelea's own evidence, there is other 

evidence which indicates it is more likely that the Constable initially tried to assist his 

fellow officers at the scene but when he realised that the police were outnumbered, he 

then returned to the vehicle and made the call for reinforcements. The officer was not 

wearing a police uniform that night. 140 

Constable Lelea told how at one stage the police had managed to arrest about 

"five guys" but they had escaped from the police vehicle and they were then joined by 

others who had come out of the nightclub. The witness recalled seeing the attack on 

Constable Sili and Fifita. He identified the accused, Patolo, as one of the attackers on 

Sili but he could not identify any of the other accused as being involved either in that 

attack or the assault on Fifita. He estimated that there would have been more than 10 

attackers in total. 

After the fight at the nightclub, it appears as though the police retreated and 

called for reinforcements from the Police Training Compound at Longolongo. It also 

appears that the army personnel present at the nightclub were ordered by an officer to 150 

return to Sene Camp. As the stragglers were later walking down Wellington Road 

about 20 meters out from Sene army barracks, the police arrived on the scene in 

force. Estimates put the number of police officers at between 30 and 50. At 

Wellington Road, the police immediately began indiscriminately physically attacking 

the, then outnumbered, army officers. One police officer was alleged to be using an 

"iron bar" in the attack. Those army boys who were not immediately apprehended and 

arrested scattered and a number managed to climb over the wall into the barracks. It 

was at that point that four of the five accused, along with others, were arrested. None 

of the accused were arrested outside the nightclub. The fifth accused, Manu Saluni, 

was arrested in a totally different area altogether outside Wanda's bar at the Pacific 160 

Royale hotel in Taufa'ahau road . I will come back to the circumstances surrounding 

his arrest. 

From Wellington Road, the first four accused and several other army officers 

(the exact number was not disclosed) were taken back to Central Police Station. They 

gave evidence about how they were attacked by the police as they alighted from the 

police vehicles and, again, when they were placed inside the cells at the Police 

Station. Several of the accused produced photographs which showed quite graphically 

the injuries they allege they received from police beatings while in custody. The 

photographs were taken four days after their arrest. 

In cross-examination, the police duty officer on the night in question, Chief 170 

Inspector Pahulu, agreed that when he arrived back at the Police Station after making 

inquiries at Sene Camp, he saw police officers beating up army officers in the police 

cells. He said that he told the police officers to get out of the area and he took the 
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keys and locked the door to the cells so that there would be no more problems. The 

inspector was not re-examined in any way on this matter. 

I am satisfied that the accused were attacked by the police inside the cells in the 

manner alleged but I am not convinced that all the injuries shown in the photographs 

were necessarily the result of that particular beating. I suspect that some of the 

accused could have received their injuries in the fight back outside the nightclub or 

during the course of the arrests at Wellington Road. Having made that observation, 180 

however, I stress that the court cannot condone, in any form, the use of gratuitous 

violence on the part of the police. Counsel informed the court that civil proceedings 

are being taken against the alleged perpetrators and so I will say no more on this 

particular aspect of the evidence. I return now in the narrative to the scene outside the 

nightclub. 

Twenty four-year-old 'Ofa Fifita works for the traffic Department at the Central 

Police Station. He said that he was on patrol driving along Taufa'ahau road on the 

night in question when he received a call from Central Police Station to attend a fight 

at the Phoenix nightclub. The fight was obviously well underway when he arrived at 

the scene. He told the court that as he got out of his vehicle he noticed a person, who 190 

he identified as the accused Mahe, come out of the night club and proceed to cross the 

road to a Chinese store. He went to arrest him because he could see that he was 

obviously drunk -- "zigzagging over the road." As Constable Fifita approached to 

make the arrest, the drunken individual attempted to punch him but the punch missed. 

At that same moment the constable was suddenly punched and kicked from behind. 

He fell to the ground but he told the court that he knew it was Patolo who had 

attacked him from behind because only seconds before the attack he had turned 

around and had seen Patolo running towards him. 

Crown counsel appeared to place some weight on the evidence of 25-year-old 

Constable Kavaliku who also works for the traffic Department. It seems that 200 

Constable Kavaliku was probably the first police officer to have arrived at the 

nightclub. He said that he noticed a number of drunk people standing around the 

entranceway. He arrested one person who was not one of the accused and as he was 

about to make further arrests, Constable Sili appeared on the scene. One of the army 

boys Kavaliku attempted to arrest (who was not identified) began to resist and 

"scuffling" then broke out around the entrance to the nightclub in the area where the 

admission fees are collected. Kavaliku saw Sili being attacked. He was able to 

identify Patolo as the first attacker but he said that there were many who came out of 

the nightclub and joined in the fray. The witness said that after Constable Sili had 

fallen to the ground he was punched and kicked and the attackers then turned their 210 

attention to Constable Lelea and himself. 

Constable Kavaliku said that they did manage to arrest four of the attackers but 

they all escaped from the police van. He confirmed that a further four police officers 

soon arrived on the scene but the police were still greatly outnumbered by the soldiers 

and the civilians involved in the fracas. Kavaliku said that he saw the attack on 'Ofa 

Fifita. He identified the attacker as Patolo. The witness also told the court that two of 

the police vehicles were damaged in the incident but he was not able to identify any 

of the accused as being responsible. 

I need not traverse in detail the rest of the Crown evidence. None of the other 

police officers were able to identify any of the accused apart from the accused, 220 

Patolo. The evidence relating to the damage caused to the police vehicle was 
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confusing and unreliable. Constable Siale, for example, spoke about Patolo kicking 

the door on vehicle "EK 19" but the vehicle referred to in the indictment is described 

only by its registration number "P1222" and it is not clear from the evidence if that 

vehicle is also known as EK 19. Police officer Tafa from the police engineering 

department gave evidence about damage having been caused to two Police vehicles -- 

"P1222" and "P1162". The evidence is simply inadequate, in my view, to establish 

charges against any of the accused in relation to vehicle P1222. Moreover, I am aware 

that the civilian, Sione Lavulo, who was charged along with the five accused pleaded 

guilty at an early stage to intentionally causing damage to vehicle P1222. It does not 230 

follow, therefore, that the damage to the vehicle must have been caused by any one or 

more of the accused. 

As with any criminal trial, the onus of proof lies upon the Crown throughout. 

Before a conviction can be entered, each charge must be proved beyond reasonable 

doubt. There is no onus on an accused person either to give or call evidence. In this 

case, as I have already indicated, each of the accused chose to give evidence and 

additional evidence was called on behalf of some of the individual accused. In 

addition, each accused made statements to the police which were produced in 

evidence as exhibits. 

There was no challenge to any of the police documentation on the voir dire and, 240 

as a result, Crown counsel made the decision not to call any of the countersigning 

officers. "Countersigning officers" are police officers who, following the general 

practice in criminal investigations, remain in attendance when an accused person is 

being interviewed by the interviewing officer and then witness the accused's signature 

on the record of interview and other police documentation. 

Despite there being no challenge on the voir dire, defence counsel in cross-

examination very properly put it to the police interviewing officers that each of the 

accused would say in evidence that the statements given to the police, including the 

so-called confessions, were "forced" or obtained by "duress" because of the pain they 

were suffering from as result of the police attack while they were being held in the 250 

cells at Central Police Station. As I have indicated, I have no doubt that such attacks 

did take place but that was in the early hours of the morning of 22 November 

immediately after the accused had been brought back to the police station. I am 

equally satisfied that, although reprehensible and totally unnecessary, those attacks 

were in retaliation for the attacks on the two police constables outside the nightclub 

rather than a display of force in order to elicit a confession. The statements obtained 

by the police were not taken until the late afternoon or evening of 22 November. I am 

satisfied beyond doubt that the statements themselves were not obtained by 

inducement, threat or promise in breach of section 21 of the Evidence Act (Cap 15). 

I have considered also whether, because of the police conduct, the court should 260 

in the exercise of its discretion, refuse to admit the statements under the proviso to 

section 22 of the Evidence Act. I have, however, decided against invoking the 

proviso. I am satisfied that the statements were voluntarily given. Several of the 

statements actually record the fact that the particular accused denied any involvement 

in the offence or offences with which he was being charged. 

It will be evident that identification is the key issue in the case against the 

various accused. If this were a jury trial it would be necessary for me to give a very 

clear warning to the jury about the special need for care before relying upon 

identification evidence as the basis for a conviction. 
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The identification evidence produced by the Crown in the present case was 270 

scant indeed. I accept, however, that the circumstances under which the witnesses had 

to try and make their identifications were, for many obvious reasons, very difficult. 

The following passage from the evidence illustrates some of the resulting difficulties. 

Crown counsel in submissions relied upon the evidence given by Sili as to the 

identification of the three accused, Mahe, 'Anituanai and Langi. Constable Sili's 

evidence was that when he arrived at the nightclub and was attempting to arrest the 

original troublemaker, these three accused came out of the nightclub and started 

attacking him. He was asked, in evidence in chief: 

"Q. Who was the first person you met? 

A. As these three guys came out this person I was talking to 280 

(the original troublemaker) turned around and went into the 

nightclub. As I went over to try to bring him out, that's when 

the other three started punching me." 

In cross-examination, however, Constable Sili said that 'Anituanai was the only one 

who punched him at that stage and then he (the constable) started running towards the 

police vehicle. The matter was picked up again by Crown counsel in re-examination 

in the following exchange: 

"Q. You're saying 'Anituanai punched you. Are you saying 

that the other two punched you as well? 

A. No, I ran. I ran because I knew the others would be 290 

attacking me as well." 

As can be seen from these extracts, there is the conflict in Constable Sili's evidence 

about who punched him by the nightclub before he ran over to the police vehicle. In 

chief, he said that it was the three accused who he proceeded to name but later he said 

that it was only 'Anituanai. To complicate matters further, whereas Constable Sili said 

that Mahe was one of the three accused who came out of the nightclub right at the 

start and began punching him, Constable Fifita who did not arrive on the scene until 

sometime after the attack on Sili, said in his evidence that as he was getting out of his 

vehicle, he noticed Mahe coming out of the nightclub. 

These passages from the evidence show how notoriously difficult identification 300 

can be at times. The courts recognise and accept that an honest witness who is 

convinced of the accuracy of what he says may well come across as a convincing 

witness but he may still be mistaken. If one such witness may be mistaken, so can a 

number of them. 

In the course of this particular trial an incident occurred that demonstrated quite 

dramatically how easy it is for even experienced witnesses to make genuine mistakes 

in recognising people. One of the more senior police officers identified an onlooker 

wearing a blue shirt in the public gallery at the back of the court as one of the army 

boys who had been involved in the altercation with the police at Wellington Road. 

Perhaps, not surprisingly, that particular member of the public did not return to court 310 

the following day. 
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The trial also appears to have thrown up what can only be described as a much 

more serious case of mistaken identity. I indicated earlier that I would need to come 

back to the case against the accused, Manu Saluni. I now do so. Saluni gave and 

called reliable evidence to the effect that he was nowhere near the Phoenix nightclub 

on the night in question. He was drinking with a friend, also an army officer, at 

Wanda's bar in the Pacific Royale hotel in Taufa'ahau road. At one point in the early 

hours of the morning, the friend, who was drunk, began to cause problems in the bar. 

Saluni took him outside to await the arrival of a taxi to send him home to bed. Saluni 

was intending to go back into the bar after the taxi arrived. He told the court that 320 

while he was on the footpath at the front of the hotel waiting for the taxi to arrive, 

three police officers came along and beat him up until he blacked out. He did not 

regain consciousness until sometime around 10 AM that morning. 

The bar manager and a staff worker at the hotel who were both on duty that 

night gave evidence corroborating Saluni's version of events. They confirmed that he 

had not left the hotel bar at any stage. I found both these witnesses to be entirely 

credible and I accept their evidence. I am satisfied that Saluni had no involvement 

whatsoever in the fight at the Phoenix nightclub or in the subsequent skirmishing in 

Wellington Road. He produced photographs taken four days after the incident which 

showed that he had suffered a severe beating around the eyes. 330 

Being as charitable as I can, it would appear to be a case of mistaken identity on 

the part of the police officers involved but once again there can be no excuse 

whatsoever for such reprehensible behaviour by law enforcement officers. I cannot 

take the matter any further at this point because, unfortunately, none of this evidence 

was put to the constables involved in cross-examination. It should have been and they 

should have been given the opportunity of responding. It is for this reason that I 

refrain from naming the police officers in this judgment. 

For the various reasons just stated, I have reached the conclusion that it would 

be unsafe for me to rely upon the identification evidence of any of the Crown 

witnesses unless there is other reliable evidence which goes to support the correctness 340 

of the particular identification in question. In R v Turnbull [1976] 3 All ER 549, 553 

Lord Widgery CJ delivering the judgment of the court said that such evidence, "may 

be corroboration in the sense lawyers use that word; but it need not be so if its effect 

is to make the jury sure that there has been no mistaken identification." 

Against that background and the principles applied in the Turnbull case, I now 

turn to consider the specific charges against the various accused: 

Kilino Patolo 
Count 1 charges Patolo with causing wilful damage to "a vehicle P1222 

amounting to $4297.00." In his statement to the police, Patolo denied causing any 

damage to the vehicle. For the reasons already stated, the evidence relating to vehicle 350 

damage falls well short of establishing the charge against the accused. Patolo is 

acquitted on Count 1. 

Count 2 is a charge of assaulting a police officer in the execution of his duty. 

The officer named in the particulars is 'Ofa Fifita. I found Constable Fifita's 

identification reasonably reliable and I find supporting corroborative evidence in Mr 

Patolo's statement to the police and in his evidence before the court. I do not accept 

Patolo's explanation in evidence that Constable Sili first challenged him to a fight. 
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The second charge against Patolo has been proven to my satisfaction beyond 

reasonable doubt and he is convicted on Count 2. 

Tevita Mahe 360 

Mahe is charged with one count of assaulting an officer ('Ofa Fifita) in the 

course of his duty. Mahe admitted in his statement to the police that he attacked 

police officer Sili. In explanation he said that he was remorseful but he was drunk at 

the time. In the summons issued in the Magistrates' Court, Mahe was charged with 

the assaulting Sili but in the indictment he is charged with assaulting officer Fifita. 

The evidence was that Mahe, in his drunken state, threw a punch at Fifita which 

missed. Crown counsel accepted in his closing submissions that there was no 

evidence of an assault by Mahe on Fifita but for some inexplicable reason he did not, 

at any stage, seek an amendment to the indictment to substitute Sili's name for that of 

Fifita. 370 

It is not for the court to patch up the Crown's case. In any event, it is too late 

now to amend the particulars because the trial is over. The test to be applied in 

relation to incorrect particulars is whether the defence would have been prejudiced by 

the erroneous description of the offence. Given the critical role that identification 

played throughout the trial, it would be quite impossible for me to conclude without 

hearing submissions from counsel, that the defence would not have been prejudiced 

by a late amendment to the particulars in the indictment to show the victim of the 

assault as Sili and not Fifita. There is no explanation before the court as to why the 

police officer named in the indictment is Constable Sili whereas the officer named in 

Mahe's admission to the police and in the original Summons was Constable Fifita. 380 

For these reasons, the accused Mahe is acquitted. 

Manu Saluni 
I have already made it clear that Saluni has been the victim of a grave injustice. 

The charge against him should never have been brought. He is acquitted and 

discharged. 

Saia 'Anituanai 
This accused faces two charges. Count 1 alleges conspiracy to cause wilful 

damage to police vehicle P1222. For the reasons already stated, the evidence for the 

Crown was insufficient to establish any charges in relation to the police vehicle and 

the accused is, therefore, acquitted on Count 1. 390 

Count 2 alleges conspiracy to assault Constable Sili. Constable Sili identified 

'Anituanai as one of his attackers but I have referred earlier to the inconsistencies in 

the Constable's evidence on identification which makes it imperative for me to seek 

sound corroborative evidence before I could convict. In his statement to the police, 

'Anituanai said that when he went outside the nightclub the fighting was already over. 

In the document which is traditionally referred to as a "so-called confession", the 

accused said, "I feel guilty of what I did." In evidence he explained that he was at that 

point referring to what had happened later on in the altercation at Wellington Road 

rather than at the nightclub. I accept that explanation because Wellington road was 

the last topic dealt with in his record of interview. There is no admission by this 400 
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accused anywhere in his record of interview of any involvement in the fight at the 

nightclub and he was not identified by any other Crown witness. 

As there is no reliable corroborative evidence of any assault by the accused on 

officer Sili, he is acquitted on Count 2. 

Sione Langi 
The accused Langi faces two charges. Count 1 is conspiracy to cause wilful 

damage to police vehicle P1222. For the reasons already mentioned, he is acquitted 

on that charge. 

Count 2 alleges conspiracy to assault Constable Sili acting in the execution of 

his duty. There is no corroboration whatsoever of Sili's evidence that Langi was one 410 

of his attackers. None of the other Crown witnesses make any mention of him. In his 

statement to the police, Langi says that he was "dead drunk" on the night in question 

and he was still inside the nightclub when the fighting occurred outside. He said that 

he was not involved in the fighting and after the dancing concluded he was taken 

back to Sene army camp by another army officer, Hola Iketau. Langi said that on his 

way back to the camp he was caught up in the melee at Wellington Road and arrested. 

Langi's colleague, Hola Iketau, was not going to be called as a witness because 

he had earlier, apparently, been unavailable. In the end, he was called at the 

instigation of the court as the final witness in the case. He was an impressive witness. 

He was one of the few, it seems, army officers who had not had anything to drink on 420 

the night in question because he was on an exercise early the following morning. 

Iketau confirmed Langi's evidence in every respect. He said that Langi was drunk on 

the night but he was sitting beside him at the same table and he (Langi) did not go 

outside at any time. Iketau confirmed that it was he who accompanied Langi back to 

the army camp. He explained that as he was very drunk he did not want to let him go 

by himself "in case he might get injured." I accept that explanation. I am satisfied that 

Langi was not involved in the attack on Constable Sili and he is acquitted 

accordingly. 

In summary, therefore, Patolo is acquitted on Count 1 of the two charges he 

faces but he is convicted on the second count. The other accused are all acquitted on 430 

the charges they face and are discharged accordingly. 
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Holani v Tava 

Court of Appeal, Nuku'alofa 

Burchett and Tompkins JJ, and Ward CJ 

CA 02/2003 

14 July 2003; 25 July 2003 

Land law – registration of land – vacant land 

The first respondent was the registered holder of an allotment in Pelehake described 

as Tofi'a 1. He applied for the land in October 1993 and his title was registered on 21 

March 1994. The land had last been registered on 19 December 1928 in the name of 

Pasilio Va'eno. Pasilio died on 18 October 1931 but his first son, Sini Holani, took no 10 

steps to register the land as heir. There was some evidence that Sini had farmed the 

land in the 1970s when the appellant, who is Sini's second son, was in New Zealand. 

When the appellant returned in the late 1980s, he and his father went to live in 

Niutoua where the family already held land. The Registrar of Lands gave evidence 

that the land which was registered in the name of Pasilio had been subdivided in the 

1960s. The court came to the conclusion that there was no evidence to link the land in 

this case with that of Pasilio. The answers were ambiguous but counsel for the parties 

agree that was not the case and, although the exact boundaries of the land were 

unclear, the land was part of the land previously registered to Pasilio. The first 

respondent was the son of Sini's younger brother, Tava Va'eno. The amended 20 

statement of claim alleged an agreement between the parties that the land should be 

registered in the name of the plaintiff but that, when the second respondent registered 

it in the name of the first respondent, he was in breach of sections 82, 87 and 54 of 

the Land Act. 

Held: 

1. The appellant's challenge to the registration of the land in the name of the 

first respondent was based on the misapprehension that it was registered in 

his name because he claimed as an heir of Pasilio. If he had done so, there 

may have been some support for his objection but the position was clearly 

that, following the death of Pasilio and (if he left one) of his widow, Sini 30 

failed to register the allotment. After 12 months it reverted to the estate 

holder and was, therefore, vacant land. 

2. When the second respondent applied for the allotment in October 1993, he 

was simply applying for vacant land and the application was processed and 

granted in the usual way. The fact his grandfather had been the registered 
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holder may have influenced the estate holder but it was nothing to do with 

his entitlement to the grant. 

3. The appeal was dismissed with costs to the respondents. 

 

Statutes considered: 40 

 Land Act (Cap 132) 

Counsel for appellant : Mr Sengike 

Counsel for first respondent : Mrs Vaihu 

Counsel for second respondent : Mr Kefu 

Judgment 

[1] The first respondent is the registered holder of an allotment in Pelehake described 

as Tofi'a 1. He applied for the land in October 1993 and his title was registered on 21 

March 1994. 

[2] The land had last been registered on 19 December 1928 in the name of Pasilio 

Va'eno. Pasilio died on 18 October 1931 but his first son, Sini Holani, took no steps 50 

to register the land as heir. There was some evidence in the trial court that Sini had 

farmed the land in the 1970s when the appellant, who is Sini's second son, was in 

New Zealand. When the appellant returned in the late 1980s, he and his father went to 

live in Niutoua where the family already held land. 

[3] In the court below, the Registrar of Lands gave evidence that the land which was 

registered in the name of Pasilio had been subdivided in the 1960s. The learned judge 

came to the conclusion on the basis of the Registrar's answers that there was no 

evidence to link the land in this case with that of Pasilio. The answers are ambiguous 

but counsel for the parties agree that is not the case and, although the exact 

boundaries of the land are unclear, the land in this case is part of the land previously 60 

registered to Pasilio. The first respondent is the son of Sini's younger brother, Tava 

Va'eno. 

[4] The amended statement of claim in the lower court alleged an agreement between 

the parties that the land should be registered in the name of the plaintiff but that, 

when the second respondent registered it in the name of the first respondent, he was 

in breach of sections 82, 87 and 54 of the Land Act. 

[5] In his judgment, the learned judge drew attention to the fact that counsel for the 

plaintiff had tried to introduce a number of other grounds of claim in his closing 

submissions. None had been part of the case presented and some had no evidence 

whatsoever to support them. The judge quite properly disregarded them. Counsel who 70 

accept instructions in cases such as this have a duty to draft accurate and complete 

pleadings. If, at a later stage, other unpleaded aspects of the case arise, then 

application should be made to amend. That was not done in this case and the court 

disregarded the additional matters. 

[6] Despite that, counsel for the appellant filed lengthy grounds of appeal seeking to 

raise these matters again and, on the day of the appeal hearing, put in equally lengthy 

submissions repeating them and even attempting to introduce fresh evidence. As a 
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result this Court has had to read through a large quantity of material which should 

never have been advanced in the appeal. 

[7] We do not attempt to quote the actual grounds of appeal from the seven pages of 80 

largely irrelevant and unnecessary material filed as the Notice of Appeal. It appears 

from counsel's address to this Court that the basis of the appeal is (1) that the plaintiff 

had and retained a right to the title to the land under the laws of succession as set out 

in section 82 and the Minister had a duty to ascertain the right of the members of the 

family to that land before registering any claim, (2) that the Minister did not publish 

the notice required under section 54 when land is surrendered so the appellant had no 

warning that he should apply and (3) that the Minister had no right to grant out any 

land that has reverted under section 88 because he has not made any regulations for 

the purpose.  

[8] (1) Section 82 establishes the rule of succession to a tax or town allotment. The 90 

right, subject to the life interest of the widow and limited to legitimate issue, is traced 

from the last lawful male holder. It will then pass to the oldest son of the deceased 

holder and, if he is already dead, to his oldest male heir. If the oldest son has died 

without a male heir, it will pass to the second son of the lawful male holder. 

[9] The evidence before the court was that Sini was the oldest son of Pasilio. 

However Sini's oldest son was Maue Va'eno. The plaintiff was the second son and, as 

such would not succeed to Sini's allotment unless the oldest son had died without 

male heir at the time Sini died. 

[10] That was not the case here. The basis of the appellant's assertion of his right of 

succession is based on the fact that his older brother, Maue, already had an allotment. 100 

That does not alter the rule of succession stated in section 82. 

[11] Mr Kengike for the appellant referred to the proviso to section 82: 

"Provided always that the failure of the deceased lawful male 

holder of any tax or town allotment to register the same under 

the provisions of Part VIII Division II of this Act shall not of 

itself be a bar to the grant to his heir under this section, and 

that provided the Minister of Lands is satisfied upon enquiry 

that the deceased person was the lawful holder of the said 

allotment it shall be lawful for him to effect posthumous 

registration at the request of the heir." 110 

[12] He appears to be suggesting that means that, whether or not the lawful holder has 

registered his allotment, the heir may apply and the Minister must grant it to him. 

That is clearly not the meaning. It provides that, when the heir applies for registration, 

the fact (if it be the case) the lawful holder did not register will not of itself be a bar to 

the Minister granting it to the heir in a proper case. In this case, for example, had 

Sini's oldest male heir applied for the land in question, the fact Sini Holani had not 

registered the land would not, in itself, have been a bar to a grant by the Minister to 

Maue. 

[13] Section 82 gives the appellant no right to the land, as he is not an heir under the 

rule of succession in that section. 120 

[14] (2) This can be dealt with very shortly. Section 54 requires the Minister to 

publish a notice of any surrender of land following which any person claiming to be 
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the legal successor must lodge his claim within 12 months. Failure to do so will result 

in the land reverting to the estate holder. The appellant's case is that no notice was 

published and so the opportunity for the appellant to apply did not arise. 

[15] As the learned judge pointed out, the requirement of a notice was only 

introduced by the Land (Amendment) Act 1991 and so did not apply at the time of the 

death of either Pasilio or Sini. Equally, section 54 deals with land which has been 

surrendered. There was no evidence that was the case here and this ground of appeal 

fails. 130 

[16] (3) Section 88 is part of Division VII of Part IV of the Land Act. That division 

deals with the devolution of allotments. Within that division, section 83 provides for 

the reversion of allotments to the Crown or the estate holder if the holder dies without 

leaving any person entitled to succeed. When there is an heir or widow, he or she is 

required by section 87 to claim within12 months of the death failing which reversion 

will occur. 

[17] What section 88 provides is that, where any allotment reverts to the Crown under 

these provisions, it shall, unless it is required for government purposes, be granted out 

again "by the Minister in accordance with such regulations as may be made under this 

Act". 140 

[18] There are no such regulations and Mr Kengike submits that the Minister may 

not, therefore, grant any such land out. That is plainly incorrect but, far more 

fundamental to the appellant's case, is the fact that the land in question is on the estate 

of the Tu'ipelehake. It is not Crown Land and section 88 cannot and does not apply. 

[19] Mr Kengike's challenge to the registration of the land in the name of the first 

respondent seems to be based on the misapprehension that it was registered in his 

name because he claimed as an heir of Pasilio. If he had done so, there may have been 

some support for his objection but the position is clearly that, following the death of 

Pasilio and (if he left one) of his widow, Sini failed to register the allotment. After 12 

months it reverted to the estate holder and was, therefore, vacant land. 150 

[20] When the second respondent applied for the allotment in October 1993, he was 

simply applying for vacant land and the application was processed and granted in the 

usual way. The fact his grandfather had been the registered holder may have 

influenced the estate holder but it was nothing to do with his entitlement to the grant. 

The appeal is dismissed with costs to the respondents. 
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Fonua v Taufateau 

Court of Appeal, Nuku'alofa 

Burchett and Tompkins JJ, and Ward CJ 

CA 05/2002 

15 July 2003; 25 July 2003 

Wills – executor's duties – obligation to beneficiary  

The appellant was the first of three defendants to a claim to property passed under a 

will. He was one of two executors of the will. The other executor was the wife of the 

plaintiff/respondent. The third defendant was the son of the deceased. An 

interlocutory decision not to strike out the respondent's claim for damages against the 10 

appellant was made. The trial judge granted special leave to appeal. The appellant's 

case was that he had no legal duty to 'settle the plaintiff's claim' and that the 

respondent suffered no damage as a result of any act or omission of the appellant as 

executor of the deceased's estate. 

Held: 

1. The appeal must be based on the documents before the court below at the 

time of hearing. The position of an executor was that he had a duty to the 

testator and the beneficiaries to execute the will. That required him to 

comply with the directions given in the will and to implement its 

provisions. 20 

2. The executor had no duty to the respondent to resolve any disputed 

ownership. His duty was to the beneficiaries and did not extend to the 

respondent and there is nothing revealed in the pleadings that could 

establish any such duty to him. 

3. The appeal was allowed with costs and the case against the appellant was 

struck out. 

Cases considered: 

 Kolo v Bank of Tonga [1997] Tonga LR 181 

Counsel for appellant : Dr Harrison QC 

Counsel for respondent : Mr Tu'utafaiva 30 
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Judgment 

[1] This is an appeal from an interlocutory decision not to strike out the respondent's 

claim for damages against the appellant, special leave having been granted by the trial 

judge. 

[2] The appellant is the first of three defendants to a claim to property passed under a 

will. He is one of two executors of the will. The other executor is the wife of the 

plaintiff/respondent. The third defendant is the son of the deceased. 

[3] The background can be stated from the judgment: 

"Before the court is an application by the first defendant to 40 

strike out the plaintiff's claim... The grounds advanced are 

that the statement of claim discloses no reasonable cause of 

action against the first defendant and that it is frivolous and 

vexatious or otherwise an abuse of the process of the court. 

The second and third defendants have taken no part in the 

interlocutory argument. 

The first defendant is a barrister and solicitor practicing in 

Auckland, New Zealand. He made a will for Tevita Fauonuku 

(the "deceased") who was a Tongan subject then resident in 

Grey Lynn, Auckland. The will is dated 30 November 2000. It 50 

appoints the first defendant and the deceased's married 

daughter, Palu Taufaeteau, as trustees and executors. 

It appears from the court records that the deceased died on 1 

January 2001 and that probate was granted to him in the 

High Court in Auckland on 6 July 2001. Probate was then 

resealed in the Supreme Court of Tonga on 24 July 2001. 

The deceased had properties in Auckland and in Tonga. The 

present proceeding relates to a building in Tonga. The 

relevant paragraphs in the deceased's will read as follows: 

"5. I direct that my real properties in Tonga (the town 60 

allotment in Khyber-pass road and the bush 

allotment in Nualei) be vested in my son Tevita 

Fauonuku absolutely. 

6. I direct that my business (retailed shop) in Tonga 

be vested in and run by my son Tevita Fauonuku 

and my daughter Mele Peaufa." 

It is accepted that the reference to 'Khyber-pass road' ... is 

intended to be a reference to "By-Pass Road" ... [in] 

Nuku'alofa. 

The relevant paragraphs in the statement of claim read as 70 

follows: 
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"5. The deceased's estate consists of properties in 

New Zealand and also at By-Pass Road, Pahu, 

Tongatapu. 

6. The plaintiff had notified the first defendant and 

Palu that he (plaintiff) is the owner of the 

following properties situated on the deceased's 

town allotment at By-Pass Road in Pahu. 

(a) double storey building at the front of the property. 

(b) residential house at the back of the property. 80 

(c) cement water tank. 

(d) garage at the rear of the double storey building. 

7. The properties referred to in the immediately 

preceding paragraphs were built by the plaintiff 

on the deceased's town allotment pursuant to an 

agreement with deceased. 

8. Palu has acknowledged the interest of the plaintiff 

in the properties he is claiming but the first 

defendant is not doing anything to settle the 

plaintiff's claim against the estate of the deceased. 90 

9. The failure or refusal by the first defendant to 

settle the plaintiff's claim is a breach of his duties 

as one of the executors and trustees of the 

deceased's will. 

10. As a result of the first defendant's failure or 

refusal to settle the plaintiff's claim the plaintiff is 

deprived of the use of his properties."  

[4] Other matters were dealt with by the learned judge in relation to jurisdiction of the 

court but, in this court, the appellant's case is that he has no legal duty to 'settle the 

plaintiff's claim' and that the respondent has suffered no damage as a result of any act 100 

or omission of the appellant as executor of the deceased's estate. 

[5] The learned judge correctly stated the principle that no party should have his 

claim denied without a hearing except where the claim is so hopeless that it cannot 

possibly succeed and concluded: 

"The court is always reluctant to strike out a plaintiff's claim 

if the apparent defects are capable of remedy by appropriate 

amendment to the pleadings. Despite having misgivings about 

the plaintiff's cause of action as pleaded, I do not consider that 

it can fairly be said that the proceedings are frivolous and 

vexatious or an abuse of the court process. Nor am I prepared 110 

to hold that they do not disclose a reasonable cause of action. 

It may well be possible to remedy the apparent defects by 

appropriate amendment and I am prepared to allow the 

plaintiff that opportunity." 
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He then gave the plaintiff 21 days to file an amended statement of claim. 

[6] That amended claim has been filed. In light of the judge's expressed misgivings, 

Mr Harrison suggests this court should look at the new pleading to see whether, even 

after amendment, there is any more substance to the claim. Mr Tu'utafaiva for the 

respondent urges the court to consider this application solely on the material which 

was before the judge at first instance. We agree that the appeal must be based on the 120 

documents before the court below at the time of the hearing. 

[7] This appeal hinges on the suggestion that an executor has a duty to settle the 

plaintiff's claim. It should be remembered that the plaintiff is not a beneficiary under 

the will and he does not dispute the clause purporting to settle the town allotment in 

Pahu on the third defendant. It should also be mentioned that the appellant was one of 

two executors. His co-executor was the wife of the respondent and, although in the 

same position as the appellant, the respondent has not sued her (or has 

'opportunistically omitted' to do so as Mr Harrison puts it). 

[8] The position of an executor is that he has a duty to the testator and the 

beneficiaries to execute the will. That requires him to comply with the directions 130 

given in the will and to implement its provisions. 

[9] Paragraph 5 of the will directed that the town allotment on By-Pass Road should 

be vested in the third defendant. There were submissions before the court below and 

before us as to the ability of the testator to make such a bequest. The third defendant 

is the son named in the will and is the deceased's heir under the Land Act. Under that 

Act, the property will only vest in the heir, if he makes application within one month 

of the death of the holder. It is then granted by the Minister of Lands under the 

provisions of the Act. The nature of land tenure in Tonga means that the deceased had 

no title that he could pass to his son. The power to grant the title lies with the Minister 

of Lands only. In those circumstances, the bequest was unenforceable and must be 140 

taken only as an expression of his wish. In any event, it appears that, by the time 

probate was granted in New Zealand, the month had expired and the third defendant 

had applied for the allotment under the Land Act. 

[10] However, as we have stated, there is no dispute over the title to the town 

allotment. The issue in this case relates to the buildings on that land. In the absence of 

any further provision, they will pass to the holder of the land but, as they do not 

accrete to the land; Kolo v Bank of Tonga, [1997] Tonga LR 181, they may be subject 

of ownership claims by others. Equally they may also be bequeathed separately from 

the land.  

[11] Paragraph 6 of the will could be taken as such a bequest. It relates to a retail 150 

business that appears to be conducted in one of the buildings on that land. The 

plaintiff claims those buildings were built by him on the land in accordance with an 

agreement between the deceased and himself and are his property. The statement of 

claim alleges the double storey building is occupied by the second defendant on lease 

from the third defendant.  

[12] The pleadings state that the respondent advised the appellant of his claim to the 

buildings on this land and it is suggested the duty to the respondent arises from that. 

The defence filed by the appellant admitted such advice was given but points out that 

the third defendant disputes it in relation to the double storey building. Mr 

Tu'utafaiva, for the respondent, submits that, when the appellant realised there was a 160 
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dispute over the ownership of that building, it "is an issue that he has not settled but 

should be settled ... It is the duty of the appellant to settle that issue." 

[13] The duty on the appellant was to ensure the terms of the will were carried out. 

The fact that he was advised there was a claim to the building imposes no obligation 

on the respondent. If, as the respondent claims, he owns the buildings, he should 

bring an action, as he has, against the holder of the land upon which the buildings are 

placed and the tenant. 

[14] It would be different if he had, for example, filed a caveat. Had that been done, 

the executor would have been under an obligation, if the dispute were not resolved, to 

seek an order from the court but, short of such a step, he has no duty to the respondent 170 

to resolve any disputed ownership. His duty as we have stated is to the beneficiaries 

and does not extend to the respondent and there is nothing revealed in the pleadings 

that could establish any such duty to him. 

[15] As the learned judge pointed out, the power to strike out a claim is one that 

should be used sparingly and only in the clearest case but, when such a case arises, 

the defendant is entitled to an order. This was such a case and the claim against the 

first defendant should have been struck out.  

[16] We have reached our decision without considering the amended claim. However, 

we would add that we have read it and we do not consider that the additional matters 

advance the case in relation to the appellant from the situation disclosed in the 180 

original pleading. 

[17] The appeal is allowed with costs. The case against the appellant is struck out 

with costs. 
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'Utoikamanu v Lali Media Group Ltd 

Court of Appeal, Nuku'alofa 

Burchett, Tompkins, and Beaumont JJ 

CA 4/2003 

27 March 2003; April 2003 

Practice and procedure – leave to appeal preliminary interlocutory order - 

dismissed 

The respondents were granted an interlocutory grant of leave to seek relief by way of 

judicial review. The appellants applied for an application for leave to appeal against 

that grant.  10 

Held: 

1. A grant of leave to appeal against a preliminary interlocutory order giving 

a party leave to seek relief by way of judicial review must be rare. For the 

remedy would ordinarily be to oppose the substantive relief sought, and if 

that was allowed, to appeal the question of its allowance. If the relief were 

in the event to be refused, any appeal against the grant of leave would 

become academic. Pursuance of the ordinary course will thus generally 

tend to reduce the number of appellate proceedings required, and avoid 

unnecessary expense. There was nothing about the case to require a 

departure from what was the ordinary course, particularly as the 20 

substantive proceeding had already been heard and judgment in it was 

pending. Therefore the court dismissed it with costs. 

Statutes considered: 

 Court of Appeal Act (Cap 9) 

Rules considered: 

 Court of Appeal Rules 

Counsel for applicants : Mrs Taumoepeau 

Counsel for respondents : Mr Harrison QC 

Judgment 
This is an application for leave to appeal against an interlocutory grant of leave 30 

to the Respondents to seek relief by way of judicial review. By virtue of s 15 of the 

Court of Appeal Act and Rule 3 of the Court of Appeal Rules, and on the grounds of 
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urgency, the application for leave to appeal is brought before the Court of Appeal in 

writing without oral argument, two of the judges being in Australia and one in New 

Zealand. Written submissions have been forwarded to the members of the Court. No 

question has been raised as to the availability of this procedure. 

Meanwhile, the leave granted by the Court below has been pursued; an 

expedited hearing has been held before the Chief Justice; and final decision of the 

application for judicial review in question has been reserved. 

A grant of leave to appeal against a preliminary interlocutory order giving a 40 

party leave to seek relief by way of judicial review must, in the nature of things, be 

rare. For the remedy will ordinarily be to oppose the substantive relief sought, and if 

that is allowed, to appeal the question of its allowance. If the relief were in the event 

to be refused, any appeal against the grant of leave would of course become 

academic. Pursuance of the ordinary course will thus generally tend to reduce the 

number of appellate proceedings required, and avoid unnecessary expense. 

We see nothing about this case to require a departure from what we have called 

the ordinary course, particularly as the substantive proceeding has already been heard 

and judgment in it is pending. 

Therefore, and without needing to consider any other objection to the 50 

application made to us, we dismiss it with costs. 
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Lali Media anors v 'Utoikamanu anor 

Supreme Court, Nuku'alofa 

Ward CJ 

CV 124/2003 

24-27 March 2003; 4 April 2003 

Constitutional law – freedom of speech – ban of newspaper – appeal dismissed 

Practice and procedure – judicial review – review of order in council - unlawful 

This was an application for judicial review of three orders all of which prohibited the 

importation of a newspaper, Taimi `o Tonga, into Tonga. The paper was published 

and printed in New Zealand by the first plaintiff, a limited liability company 10 

registered in New Zealand and with its registered office in Auckland. The Chief 

Executive Officer was the third plaintiff and he and his wife were the sole 

shareholders. He was Tongan born but has become a citizen of the United States. His 

wife was Tongan. The second plaintiff, also a Tongan, had worked for the Taimi 

since 1994 and was the Manager of the Tongan operation of the newspaper. There 

was a Tongan editor based in Tonga and the remaining staff in Tonga, six more full 

time and two part time employees, were all Tongan as were some of the staff in New 

Zealand. The second plaintiff managed the collection of news in Tonga and its 

transmission to New Zealand and also the distribution of the paper in Tonga. There 

was no challenge to the fact that virtually all the news content of the paper was 20 

gathered in Tonga by the Tongan staff. Each issue of the paper was printed in two 

editions to ensure the advertising content related principally to Tonga in one and to 

New Zealand in the other. There was also a substantial readership in Australia and the 

United States and some advertising from those countries. On 26 February 2003, the 

Chief Commissioner of Revenue gave notice by letter to Mr 'Akau'ola asserting that 

the Taimi 'o Tonga was a prohibited import under s 34 of the Customs and Excise 

Act. When the letter of 26 February was received, having been given neither 

opportunity to make submissions nor any reasons for the Chief Commissioner's 

decision, the paper's lawyer wrote immediately to the Chief Commissioner and 

pointed out both of these matters. A reply was received of the same date advising that 30 

the decision stood that the paper "is a prohibited import", and added the reasons. 

Neither in respect of the notice and declaration under ss 34 and 35, nor in respect of 

later decisions to be referred to, did the Chief Commissioner or the other decision 

makers concerned ever rely on any issue of the Taimi 'o Tonga which actually 

advocated violence, notwithstanding that a matter specifically alleged by the 

Appellants and put forward as a reason for the prohibition of the newspaper was that 

it was "advocating and inciting violence". After receiving the notice and declaration 
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under ss 34 and 35, the Respondent company and the Respondent 'Akau'ola began, on 

6 March 2003, proceedings (in which the Respondent Moala later joined) challenging 

the validity of the decisions involved on various grounds, including denial of natural 40 

justice and violation of the Constitution. The next day, 7 March, an Order-in-Council 

was published in an Extraordinary Gazette Supplement prohibiting the importation of 

any issue of the publication 'Taimi 'o Tonga'. The plaintiffs sought (a) declarations 

that the orders were unlawful and invalid and that the Taimi was not a prohibited 

import in the terms of the relevant sections, (b) orders of certiorari quashing each 

order, (c) declarations that the various provisions relied on by the defendants were 

inconsistent with the Constitution and (d) injunctions restraining the defendants from 

enforcing the orders. The grounds for the relief sought were similar in each case. The 

plaintiffs claimed the orders were made (i) in excess or abuse of the powers conferred 

by the various sections, (ii) that they were issued in breach of natural justice and (iii) 50 

that the provisions under which they were issued were inconsistent with the 

Constitution and therefore pro tanto void.  

Held: 

1. All acts of the Executive Government were subject to the scrutiny of the 

court in relation to the propriety of the action itself and the manner in 

which it was made. The fact any such regulation, rule or order may only be 

rescinded by the body which made it or by the Legislative Assembly did 

not prevent the court from considering whether it was a legitimate act of 

the Government in the first place. 

2. The court was satisfied on the evidence that the plaintiffs established locus 60 

individually and jointly. 

3. Errors of law and procedure were susceptible to judicial review but (with 

many exceptions principally in relation to irrationality), errors of fact were 

not. 

4. Privy Council made an order that clearly infringed and was intended to 

infringe the Taimi's right under clause 7. That decision was made to 

prevent future editions from being brought into the country the contents of 

which could not be known. The court considered such an order was in 

breach of clause 7, and was therefore subject to review and must be 

corrected. 70 

5. In relation to the section 34 order the court declared that the section 34 

decision and notice were unlawful and invalid and that as a consequence 

the court further declared that the Taimi 'o Tonga was not a prohibited 

import in terms of section 34. The court ordered certiorari against the first 

defendant to quash the section 34 order and declined to make the 

declaration that section 34 was inconsistent with the Constitution. The 

court declined to grant the injunction sought. The order was quashed and 

therefore, the authority would not continue to apply the order.  

6. In relation to the Schedule II declaration the court declared that the 

decision and declaration were unlawful and invalid. As a consequence the 80 

Taimi `o Tonga was not a prohibited import in terms of section 35 of the 

Customs and Excise Act. The court ordered certiorari against the first 

defendant to quash the Schedule II declaration. 
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7. The court declined to make the declaration that section 35 and Schedule II 

part I paragraph 7 were inconsistent with the Constitution and declined to 

grant the injunction sought as unnecessary in view of the order of 

certiorari. 

8. In relation to the Order in Council the court declared it was unlawful and 

invalid. As a consequence the court ordered that the Taimi `o Tonga was 

not a prohibited publication under section 3 of the Prohibited Publications 90 

Act and ordered certiorari against the second defendant to quash the Order 

in Council. 

9. The court declared that section 3 of the Prohibited Publications Act was 

inconsistent with clause 7 of the Constitution to the extent that any Order 

in Council made under it failed to state the grounds upon which the Order 

in Council was considered to be in the public interest. The court declined 

to grant the injunction sought as unnecessary in view of the order of 

certiorari. 
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Judgment 
This is an application for judicial review of three orders all of which prohibited 

the importation of a newspaper, Taimi `o Tonga, into Tonga. The paper is published 130 

and printed in New Zealand by the first plaintiff, a limited liability company 

registered in New Zealand and with its registered office in Auckland. The Chief 

Executive Officer is the third plaintiff and he and his wife are the sole shareholders. 

He is Tongan born but has become a citizen of the United States. His wife is Tongan.  

The second plaintiff, also a Tongan, has worked for the Taimi since 1994 and is 

at present the Manager of the Tongan operation of the newspaper. There is a Tongan 

editor based here and the remaining staff in Tonga, six more full time and two part 

time employees, are all Tongan as are some of the staff in New Zealand. The second 

plaintiff manages the collection of news here and its transmission to New Zealand 

and also the distribution of the paper in Tonga. There has been no challenge to the 140 

fact that virtually all the news content of the paper is gathered in Tonga by the 

Tongan staff. Each issue of the paper is printed in two editions to ensure the 

advertising content relates principally to Tonga in one and to New Zealand in the 

other. There is also a substantial readership in Australia and the United States and 

some advertising from those countries.  

The paper started in 1989 as a Tongan based weekly newspaper with the third 

Plaintiff as the Managing Editor but, in 1995, the operation was moved to New 

Zealand. In 1997, it started to produce two issues each week as it does still.  

There is no dispute that the paper has always paid any taxes and duties due for 

the Tonga business and it has held and still holds a business licence here. The 150 

defendants have questioned the licence for this year issued on 28 January 2003. 

Whilst there is no mention of the first plaintiff, it shows the licence fee was received 

from Mr Moala, that it was for the operation of a newspaper and that that paper is 

Taimi `o Tonga. I have no doubt that is a valid licence issued clearly for the operation 

of the paper in Tonga.  

The Orders and Reasons  
On the 26 February 2003 the first defendant in his capacity as Chief 

Commissioner of Revenue sent a letter by facsimile to the second Plaintiff at the 

Tongan address of the paper in the following terms:  

"You are hereby given notice, that pursuant to section 34 of 160 

the Customs and Excise Act (Cap 67), the publication "Taimi 

`o Tonga" is as of the date of this letter a prohibited import 

into the Kingdom of Tonga." ("The section 34 notice")  

The lawyer for the paper wrote the same day asking that the decision should be 

revoked temporarily or permanently. He gave the following reasons with the added 

caveat that there were also further issues they would like to raise but, because of the 

urgency of the matter (the plaintiffs were waiting to start printing), he considered the 

grounds cited were sufficient for a decision to revoke.  

"l. Our clients were never given any opportunity to put 

forward their side of the case before you exercised your 170 

discretion under Section 34 of the Customs and Excise Act. 
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As you may be aware, the section gives you a discretionary 

power which, we submit, should be exercised fairly and on 

reasonable grounds. Your decision to declare the Taimi of 

Tonga a prohibited import without giving our clients a fair 

opportunity to be heard must render your decision unfair.  

2. There is no reason provided in your letter of 26 February 2003 

for your decision to declare the Taimi `o Tonga a prohibited 

import. As such, we submit that there are no reasonable grounds 

for your decision in this matter. We note that our clients have paid 180 

custom duties and tax in respect of the Taimi 'o Tonga.  

Furthermore, there is a valid trading licence for the year 2003 to 

sell Taimi 'o Tonga Newspaper in Toriga. Taimi `o Tonga is 

widely circulated in New Zealand where it is published, Australia 

and the United States of America but those countries have not 

declared Taimi 'o Tonga a prohibited publication or prohibited 

import.  

3. Your decision affects the paper's circulation in Tonga which is 

averaging 4,000 copies per edition and selling at $1.30. We 

therefore submit that the interests of about 4,000 readers of the 190 

Taimi 'o Tonga newspaper in Tonga are affected by your decision. 

Furthermore the ability of our clients to receive $1.30 per copy is 

affected. There are also business people who advertise their 

businesses in the Taimi `o Tonga and they are affected as well by 

your decision.  

4. A revocation of your decision would not affect the interest of 

the Government of the Kingdom of Tonga or anyone in Tonga. 

We make this statement because we are not aware of the ground 

upon which you decide to declare the Taimi `o Tonga a prohibited 

import."  200 

A second letter from the lawyer sent at 4.25pm produced a reply the same day from 

the first defendant:  

"Your two letters dated 26 February 2003 and faxed to this 

office at 3.35 pm and 4.35 pm have been received.  

The decision conveyed to you by notice prohibiting the 

importation of the "Taimi `o Tonga" pursuant to section 34 of 

the Customs and Excise Act stands. That decision shall stand 

until revoked. As from the date of your receipt of the notice, 

Taimi `o Tonga is a prohibited import.  

The reasons for the decision made are according to 210 

Government policy and specifically that:  

(i) It is a foreign paper owned and published by a foreigner. 

(ii) It is a foreign concern with a political agenda. 

(iii) The continuous standard of journalism is unacceptable. 
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The decision shall be enforced."  

The next day, the first defendant took a further step with the same purpose. He 

published the following Gazette notice:  

"DECLARATION  

In exercise of the powers vested by section 35 and Schedule II 

Part I (7) of the Customs and Excise Act (Cap 67), the Chief 220 

Commissioner of Revenue hereby DECLARES that all 

Editions, Volumes or part thereof of the newspaper "Taimi `o 

Tonga" to be seditious or advocating violence, lawlessness or 

disorder." ("The Schedule II declaration")  

A copy of the declaration was sent to the plaintiffs.  

On 6 March 2003 the first and second plaintiffs (Moala was added as a plaintiff 

during the hearing) filed an action for judicial review, damages and injunctive relief. 

With the writ was an application for leave to apply for judicial review and an 

application for an order lifting the ban in the interim. The court gave Notice the same 

day to the defendants that the application would be heard inter partes on 10 March. 230 

However, on 7 March, the day following receipt of the application and writ and in 

order to counter the possibility that the court might lift the ban, as the first defendant 

told the court (it was, he agreed, an attempt to `move the goalposts' once they knew of 

the judicial review proceedings), the second defendant published the following Order 

in Council in an Extraordinary Gazette Supplement:  

"ORDER-IN-COUNCIL  

IN EXERCISE of the powers vested by. section 3 of the 

Prohibited Publications Act (Cap 54), His Majesty in Council 

hereby PROHIBITS the importation of any issue of the 

publication of "Taimi `o Tonga" or part thereof.  240 

By Command  

Clerk to Privy Council" ("The Order in Council")  

The same day, 7 March 2003, the Attorney General wrote to the second plaintiff:  

"I write to inform you that after due consideration on 7 March 

2003, His Majesty in Council is of the opinion that the 

importation of the 'Taimi `o Tonga" into the Kingdom is 

contrary to public interest. Therefore such importation is 

prohibited forthwith, and an Order-in-Council to that effect is 

being gazetted.  

The matters considered by His Majesty in Council included 250 

the following:  
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1.  The newspaper is involved in anti-attitude and propaganda 

against the Monarchy and the Tongan Government. It is 

committed to the removal of the present Institution of 

Government.  

2. The newspaper has caused considerable disaster, 

confusion and disaffection against the Monarchy and the 

Government.  

3. Over a period of time the newspaper produced articles on 

changes to the system of Government in this country. It 260 

has caused disaffection amongst the people. 

4. The newspaper published seditious materials. 

5. The newspaper is advocating and inciting violence, 

lawlessness and disorder: 

6. Complaints from individuals and groups, and a report 

from the Special Branch of the Ministry of Police, were 

received. 

7. The standard of journalism is unacceptable. 

8. The newspaper is foreign owned and is published 

overseas and imported into the Kingdom."  270 

Leave was given to the plaintiffs to seek judicial review of all three orders and this 

hearing has been limited to that part of the claim.  

The Claim for Judicial Review  
Relief is claimed separately in relation to each of the orders of 26 and 27 

February and 7 March but it follows the same pattern in each case. The plaintiffs seek 

(a) declarations that the orders are unlawful and invalid and that the Taimi is not a 

prohibited import in the terms of the relevant sections, (b) orders of certiorari 

quashing each order, (c) declarations that the various provisions relied on by the 

defendants are inconsistent with the Constitution and (d) injunctions restraining the 

defendants from enforcing the orders.  280 

The grounds for the relief sought is similar in each case. The plaintiffs claim the 

orders have been made (i) in excess or abuse of the powers conferred by the various 

sections, (ii) that they were issued in breach of natural justice and (iii) that the 

provisions under which they were issued are inconsistent with the Constitution and 

therefore pro tanto void.  

Although there are some differences between the claims in relation to each 

order, it is convenient for this summary to deal with them compendiously. Any 

specific differences will become apparent later in the judgment.  

The basic contentions in relation to the abuse or excess of authority are that the 

powers conferred by the various sections under which the orders were issued do not 290 

permit the prohibition of future unseen publications of the newspaper. In the case of 

the orders under the Customs and Excise Act, it is contended the decisions were ultra 

vires the aims of the Act. It is claimed that the grounds given in each case are 

unreasonable, without foundation and inconsistent and breach the right to protection 

under the law under clauses 4 and 14 of the Constitution and breach the plaintiffs' and 

the paper's right to freedom of expression and freedom of the press under clause 7. 

Further it is suggested that the reasons given for the making of the orders are no more 
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than a cover to conceal the true reason for the ban which is to punish past publications 

of the paper and/or to prevent or deter future publication of views that are 

`unacceptable' to government policy. Finally it is claimed in relation to the section 34 300 

order and the Schedule II declaration that the Chief Commissioner did not make the 

decision and exercise the power personally but simply acted under the direction of 

Cabinet or Privy Council.  

The claim that the rules of natural justice were not followed is based on the 

allegation that the decisions were made without having first given the plaintiffs notice 

of the intended use of the various powers and without having afforded the plaintiffs 

any opportunity to make representations prior to the making of the decisions.  

The final limb of the claim is that, if the provisions of the various sections do 

authorise the making of the orders in the manner in which they were made, then they 

are inconsistent with clauses 4, 7, 10 and 14 of the Constitution and the plaintiffs 310 

invoke clause 82 to declare the terms of those sections void.  

The defendants challenge each of these claims. They assert that the orders are 

permissible and reasonable. They deny any improper motive or that the decisions 

leading to the section 34 order and the Schedule II declaration were made by anyone 

other than the first defendant.  

They deny that notice was required or that there is any duty to accord natural 

justice.  

They suggest no inconsistency with the various clauses of the Constitution and 

they assert that the plaintiffs cannot invoke clause 82.  

In relation to the Order in Council, the defendants additionally challenge the 320 

right of the court to review a decision of Privy Council before it has been placed 

before a session of the Legislative Assembly or at all.  

The Court's Right of Review  
Judicial review is a largely supervisory procedure by which the courts can 

review decisions of public authorities. Although the scope of judicial review is 

changing, the general grounds upon which the intervention of the courts may be 

sought were classified by Lord Diplock into three major grounds:  

"One can conveniently classify under three heads the grounds 

on which administrative action is subject to control by judicial 

review. The first ground I would call `illegality', the second 330 

`irrationality' and the third `procedural impropriety'. That is 

not to say that further development on a case by case basis 

may not in course of time add further grounds." Council of 

Civil Service Unions v Minister for the Civil Service [1985] 

AC 374.  

The defendants do not challenge the fact that the section 34 order and the Schedule II 

declaration are susceptible to review by the courts but they dispute the court's power 

or right to review a decision of the Privy Council. I have already ruled, as a 

preliminary point of law in order to decide whether it should be included in this 

action, that there is such a right of review. I gave brief reasons at the time but 340 

expressly allowed counsel to put forward further argument if they wished at the 
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hearing. Having considered the further submissions of counsel, I now give my 

reasons in a little more detail.  

The defendants' challenge is on two limbs; first that the Privy Council, 

consisting as it does of the King in Council is above the jurisdiction of the courts and 

is immune from review and, second, that the provisions of section 9 of the 

Government Act require any such Order in Council to be laid before Parliament and, 

until that is done, any attempt by the courts to review it is an attempt to oust the 

jurisdiction of the Legislature.  

On the first limb, the Solicitor General points out that there "is no right of 350 

review conferred expressly by any legislation of any decision of the Privy Council in 

Tonga. In that regard, it is akin to a decision of the Governor-General in the 

Australian context." I do not set out the three Australian cases she has cited in. 

support of that contention.  

I do not accept that the position of the Governor-General in Australia is 

comparable to the position of the King in Council in our law for reasons I state below. 

In any event, as Beaumont J pointed out in the third of the cases cited; Steiner and 

another v Attorney General for the Commonwealth of Australia [1983] 52 ALR 148 

at 155, the High Court of Australia has now held that the decisions of the Governor-

General are no longer immune from challenge in the courts, at least where an attack is 360 

mounted on the ground of an improper exercise of a statutory power; Ex parte 

Northern Land Council [1981] 38 ALR 439, or on the ground that a denial of natural 

justice has occurred; FAI Insurances Ltd v Winneke [1982] 41 ALR 1.  

The position under our law starts with the Constitution where clause 30 clearly 

establishes the concept of the separation of powers as the foundation for the structure 

of government:  

"30. The Government of this Kingdom is divided into three 

Bodies 

1st The King Privy Council and Cabinet (Ministry);  

2nd This Legislative Assembly;  370 

3rd The Judiciary."  

The doctrine of the separation of powers was first enunciated by Montesquieu in his 

L'Esprit des Lois. He was concerned with the possibility of abuse of power that he 

felt would arise if too much is placed it the hands of any one man. In order to prevent 

any such abuse, he suggested:  

"It is necessary from the nature of things that one power 

should be a check on another ... When the legislative and 

executive powers are united in the same person or body ... 

there can be no liberty ... Again, there is no liberty if the 

judicial 'power is not separated from the legislative and the 380 

executive ... There would be an end of everything if the same 

person or body, whether of the nobles or of the people, were 

to exercise all three powers."  

In practical terms, no system can have a total separation of powers but the principle 

has been the foundation of many constitutions around the world. The makers of the 

American Constitution adopted it as an essential safeguard of liberty of the subject 
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and it is clear that, when King Tupou I introduced our Constitution, he intended to 

base the structure of government on it.  

Having established the separation of powers as the basic feature of government, 

the Constitution continues in clause 31 to state:  390 

"31. The form of Government for this Kingdom is a 

Constitutional Government under His Majesty..."  

What is unusual about clause 30 when compared with the law in many other 

constitutional monarchies is that our King is clearly included in the executive arm of 

Government. This feature distinguishes it from the position of the Queen in English 

law and from that of the Governor-General as her representative in Australia.  

It is clear that Tupou I was intending to cede some of the total powers he had 

held previously but he still intended, within the new constitutional framework, to 

continue to take an active part in the government of his country. He referred to this in 

1875 when opening the session of Parliament in which he was to introduce his new 400 

Constitution:  

"You are aware that the form of Government in the days past 

was that my; rule was absolute, and that my wish was law; ... 

But that appears to me was a sign of darkness and now a new 

era has come to Tonga -- and era of light - and it is my wish 

to grant a constitution to Tonga and to carry on my duties in 

accordance with the Constitution and those that come after 

me; and the Constitution shall be as firm as a rock in Tonga 

for ever. When the Constitution has been passed it shall be a 

palladium of Freedom to all Tongans forever. It is quite clear 410 

now that they are free; and let this be the most valuable 

privilege of the country..."  

The Constitution did then, and still does, preserve some of the personal prerogatives 

of the Monarch such as the right to summon citizens for service in the militia (cl 22) 

or to declare martial law (cl 46), the right to consent to royal marriages (cl 33) and the 

right to make treaties with Foreign States (cl 39), but others are stated to be subject to 

the executive such as the prerogative to decree the coinage 'with the advice of his 

Cabinet' (cl 45).  

Whilst the person of the king is sacred, clause 41 makes it clear that it is he who 

`governs the country but his ministers are responsible'. It is he who appoints the 420 

members of the Privy Council `to assist him in the discharge of his important 

functions' (cl 50) and he appoints the ministers (cl 51) including the Prime Minister 

(sect 17 of the Government Act). These 

are steps which are directly concerned in the functioning of the executive. Many of 

the powers of the King as a member of Privy Council under Part III of the 

Constitution such as those relating to the terms of leases (cl 105), sanction for the 

form of deeds of lease (cl 106), the signing of leases (cl 110) and the consent to long 

leases (cl 114) are all executive acts quite different from his sole prerogative to grant 

land to nobles (cl 104).  

Other provisions of the Laws reinforce the view that the King is part of the 430 

executive. In particular, section 2 of the Government Act provides:  
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"The King in Council shall be the highest executive authority 

in the Kingdom and the Prime Minister shall be responsible 

for carrying out the resolutions of Privy Council."  

The Solicitor General contends that a decision of the Privy Council is in fact a 

decision of the King. If that were so, the court would be very hesitant to find that it 

has any power of review because the exercise of the King of his sole prerogative, as 

opposed to the exercise by the King of his role as a member of the executive, is not 

subject to scrutiny by the courts; Tu'ipulotu v Kingdom of Tonga [1917] Tonga LR 

258, but the Solicitor General's view is not supported by the law. The wording of 440 

section 2 of the Government Act reinforces the clear inclusion, under clause 30, of the 

Privy Council in the executive. Other provisions of the same Act give all members of 

Privy Council the right to discuss and vote on every question submitted to the 

Council. There must be a quorum of three members beside the King. Those 

provisions clearly establish a body, which makes a collective decision. That Tupou I 

held that view also is, I suggest, seen from a later passage in the same speech in 1875:  

"Ordinances have also been made for a Privy Council to assist 

me; to advise me in difficult matters of the Government; and 

if anything of a serious nature happens to this country, the 

said Privy Council will meet to finally decide on such 450 

matters." (My emphasis)  

Although the decisions reached in Privy Council start with the properly respectful 

formula of The King in Council...' or `His Majesty in Council...', the decision is 

clearly one made by the Council and not by any one individual. The reference by the 

Solicitor General to The King-in-Council in the Privy Council' misstates the nature of 

the Privy Council. The King in Council is the Privy Council. Both King and Council 

are necessary for any Council decision except in the circumstances covered by section 

11.  

The difference may be illustrated by further comparison with the Constitution. 

As I have stated, some of the decisions given to the King personally under the 460 

Constitution are still subject to the consent of Privy Council. An example is clause 

37:  

"It shall be lawful for the King with the consent of the Privy 

Council to pardon any person who has been convicted... ."  

Contrast that with the wording of clause 105:  

"...but no lease shall be granted for any longer period than 

ninety-nine years without the consent of His Majesty in 

Council..."  

That clearly shows the difference between a personal decision of the King and one of 

the King in Council. The decision to pardon is personal but it may not be 470 

implemented until and unless a vote in Privy Council (including, of course, the King) 

consents to it. The actual decision to pardon may not be subject to review of the 

courts (quare the position if made without consent or in disregard of a vote against 

such consent). However, the decision of the Privy Council whether to give its 
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consent, whilst essentially involving His Majesty as part of the Council, is not a 

decision of his but of the Council and is subject, as an act of executive government, to 

judicial review. The decision whether to allow a lease of more than ninety-nine years 

is clearly a collective one of the Privy Council and similarly, therefore, subject to 

review by the courts.  

It has not been part of the submissions made but I note that the wording of 480 

section 3 of the Prohibited Publications Act is unusual. The use of the words, "If His 

Majesty in Council is of the opinion ... he may prohibit ..." could suggest it is a 

personal decision. However, I do not consider that to be the case. If it were to be such 

a decision, the Act would have given it directly to the King or if the Privy Council 

was to be involved, given it to the King with the consent of Privy Council or some 

similar formula. What is clearly intended is that the decision is made in Privy 

Council. As such it is a decision of the Council as a body and that is why notification 

of the decision is by Order in Council and not, for example, by royal proclamation.  

No further submissions were made on the second ground and I repeat, for the 

sake of completeness of this judgment, what I said in my earlier ruling.  490 

The second point made by counsel for the defendants is that section 9 of the 

Government Act makes all orders of the executive reviewable only by the Legislative 

Assembly:  

"Every Regulation, Rule or Order, whether passed by His 

Majesty in Council, Cabinet, Prime Minster or Minister shall 

have full force and remain effective until rescinded by the 

originating Authority or the Legislative Assembly. All such 

Regulations, Rules or Orders shall be placed before that 

session of the Legislative Assembly immediately succeeding 

the promulgation of the Regulation, Rule or Order for 500 

confirmation, amendment or rescission."  

I am afraid that misunderstands the role of the courts in cases of judicial review. All 

acts of the Executive Government are subject to the scrutiny of the court in relation to 

the propriety of the action itself and the manner in which it was made. The fact any 

such regulation, rule or order may only be rescinded by the body which made it or by 

the Legislative Assembly does not prevent the court from considering whether it was 

a legitimate act of the Government in the first place.  

I would only add that the, perhaps obvious, risk implicit in the Solicitor 

General's interpretation of section 9 is that Privy Council, Cabinet or even a minister 

acting alone could make a regulation, rule or order that was totally unlawful (either 510 

because he had no such power or because it exceeded a power he lawfully had) and 

which contravened the rights of every citizen. If her view is correct, it could remain in 

force without challenge in the court until the next session of the Legislative Assembly 

- possibly many months away.  

At the hearing, the defendants objected that the case the plaintiffs presented in 

court went beyond the terms of the leave granted. Order 27 of the Supreme Court 

Rules requires an applicant to obtain the leave of the court before he makes an 

application for judicial review. That Order requires the court to be satisfied that the 

applicant has sufficient interest in the matter to which the application relates (O 27 

r5). However, the equivalent rule in England (0.53 r3) sets further requirements 520 
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which are also applied by the courts in Tonga, namely that leave will not be granted 

unless the applicant can show (i) an arguable case on the merits; (ii) that he has locus 

standi (the same requirement as our O 27 r5); and (iii) that he has not delayed unduly.  

The plaintiffs applied for, and were granted, leave. The Solicitor General 

challenges the wide range of grounds for review advanced by the plaintiffs. She 

points out that, when I gave leave, I only referred to the failure to give the plaintiffs 

reasonable notice of the case the newspaper had to meet or an opportunity to answer 

it. I have not allowed her objection. The plaintiffs had only to satisfy me that there 

was an arguable case on the merits. I found an arguable case clearly demonstrated on 

those grounds in relation to both statutory provisions. Having made that decision, I 530 

gave leave. The overall grounds for review were stated in the statement of claim 

relating, at that stage, only to the section 34 order and the Schedule II declaration, and 

were before counsel. Having found an arguable case on the grounds referred to, I 

gave leave to pursue the application for judicial review and I did not consider it 

necessary to repeat all the grounds. I am satisfied that my grant of leave clearly 

applied to the whole of the stated grounds for judicial review in the first, third and 

fifth claims in respect of the section 34 order, the Schedule II declaration and the 

Order in Council respectively. I am equally sure that, at subsequent hearings in 

chambers, counsel for the plaintiffs made it abundantly clear that those grounds 

would all be pursued.  540 

Finally, the Solicitor General at the very end of, and almost as a postscript to, 

her submissions, raised an objection to the locus standi of the first plaintiff. She did 

not cite any authority or attempt to relate it to the facts of the case. The possibility 

that it might be raised led to the request by counsel for the plaintiffs to add the third 

plaintiff ex abundanti cautela. The statement of defence filed had challenged the locus 

of the second plaintiff but not the first.  

I do not intend to deal with it in any detail. The court is required to make a 

preliminary determination of the standing of the applicants at the time leave is sought. 

I did so and found sufficient interest in relation to both plaintiffs. The position at the 

stage of application for leave has been extensively explained, albeit with some degree 550 

of confusion, by the House of Lords in IRC v National Federation of Self-Employed 

and Small Businesses Ltd [1982] AC 617.  

The test at the leave stage is `a provisional finding of sufficient interest, subject 

to revisal later on' per Lord Fraser at 645. It is a `threshold question' where the `court 

must direct its mind to it and form a prima facie view about it on the material that is 

available at the first stage' per Lord Diplock at 642. At this stage the test is, as Lord 

Scarman suggested, at 653, necessary to `prevent abuse by busybodies, cranks and 

other mischief makers' but is not intended to be too restrictive.  

However, the court must consider the question again at the hearing - the revisal 

referred to above. As Lord Diplock stated, the prima facie view `may alter on further 560 

consideration in the light of further evidence that may be before the court at the 

hearing of the application for judicial review itself. 

The decision on locus is a discretionary one. The courts have striven to avoid 

too restrictive an approach and the effect of the IRC case was another step in that 

direction. It has been repeated in numerous cases since so the present view is that, if 

an applicant has an arguable case, he will normally be accorded locus.  
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As I have said, the objection was stated but not argued by the Solicitor General 

and I intend to say no more than that I am satisfied on the evidence I have heard that 

the plaintiffs have all established locus individually and jointly.  

I shall return to the law but pass first to the evidence.  570 

The Evidence  
Both sides adduced evidence by affidavit and, in view of the short time 

available to file it, I allowed cross-examination of all deponents despite the fact that 

there was little dispute about the actual events surrounding the challenged decisions 

and that some deponents did little more than express opinions going to the merits of 

the impugned decisions.  

It is not the purpose of judicial review to consider the merits of the decision but, 

where there is a challenge on the grounds of unreasonableness it may be necessary to 

look at the factors behind the decision. The temptation to trespass too far into the 

merits is often difficult to resist and I am grateful to Mr Kefu and Mr Harrison for the 580 

manner is which they confined their questioning to matters relevant to the review.  

There was very little dispute about events prior to the prohibitions and I can 

state them shortly.  

It is clear the Taimi is a paper that principally carries news about Tonga and 

Tongans and quite often criticises the Tongan Government. It is politically supportive 

of the aims of the Pro-democracy element in the country but it has also been critical 

of that movement. It has published articles and news items that could be described as 

investigative journalism and the resulting articles have more than once claimed to 

reveal impropriety by the Government or Government figures. It has often published 

interviews with leading figures in Tonga and many of those have been interviews 590 

with people known to hold views critical of the Government and the political 

structure of the country.  

It is also clear from the evidence that some members of the Cabinet have been 

concerned for some time at the nature and perceived effect of the content of the paper. 

Prominent amongst those, as the first defendant agreed, is the Minister of Police.. 

Much the same disquiet was also felt towards the locally produced and owned Kele'a 

periodical and similar enquires were made about both publications.  

As far back as January 1997 Cabinet approved recommendations that `a 

Government policy be formulated' that no Government Ministry or Office be allowed 

to release any news or notice to the Taimi and that no government department, 600 

agency, statutory body or any company where the Government is a shareholder be 

allowed to publish any advertisement with the paper.  

The Minister of Police placed a written submission before Privy Council dated 

12 March 2002 in which he recommended that the Taimi and another paper imported 

from abroad be declared prohibited publications. It is a strongly worded criticism of 

the paper suggesting the Taimi has caused disaster and confusion within the Tongan 

people. It has divided the Tongan Society, created dissatisfaction among the people, 

promoted resentment and hate against the King and Government and above all 

unfairly and falsely attacked HM the King, Royal Family and Government'.  

He later refers to the fact that the 'efforts of the small Pro-democracy Movement 610 

(approx 50 in number) in Tonga is promoted in New Zealand and overseas by the 
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owner and publisher of the Taimi'- an owner who, he later points out, is `a foreigner 

residing overseas'.  

No decision was made in Privy Council and the matter was deferred to Cabinet 

for discussion. It was not discussed there either but a Media Sub-Committee chaired 

by the Minister of Police was established to consider the matter further and to instruct 

a consultant as to the best way to deal with the paper's reports.  

On 24 May 2002, the Minister submitted a paper to the SubCommittee, 

following a request from it at its meeting the previous day, in which he deals with the 

powers under the Customs and Excise Act and recommends action under section 34 620 

as being simpler `in that the Minister of Finance and Cabinet can deal with it and not 

Privy Council'.  

It would appear nothing then happened until 11  November 2002 when the 

Minister received, as part of his normal duties, a report from the officer in charge of 

the Special Branch. The heading refers to two papers which are encouraging the 

people of the country to cause change in a forceful manner. The two papers are Taimi 

and Kele'a and the report advises the Minister that both `have been used by those who 

are thinking of changing the structure of the Tonga Government, by feeding people 

with news that is incomplete, to encourage the people to cause disturbances in this 

country'. It refers to an interview with Professor Helu published in Taimi which the 630 

report suggests - clearly incorrectly - advocates violence.  

It concludes that, `even though the Constitution provides freedom to speak, 

write and publish their feelings and thoughts, there is a belief that these are the tools 

used by those trying to feed change to the people for the country to achieve their goal 

and achieve their objective to change the current structure of Government when. it 

comes to election in 2004'.  

That is the report referred to in the Attorney General's letter of 7 March 2003.  

I accept the Minister of Police was most concerned by this report. He told the 

court that, having considered the merits of the report, he placed it before the Media 

Sub-Committee on 27 January 2003 with a letter from Masao Paasi dated 24 January 640 

2003, one from the Kotoa Movement dated 26 February 2003, some articles from 

Taimi and his report of 12 March 2002. He asked them to note, inter alia, that the 

Taimi is an overseas publication imported into Tonga, owned and published by Kalafi 

Moala who is a naturalised US citizen and thus no longer a Tonga Subject.  

The Minister then submitted a report to Cabinet on 11 February 2003. It 

commenced:  

"I respectfully submit for consideration of Honourable 

Cabinet Ministers the question whether the Taimi `o Tonga 

should be allowed to be imported into this country because of 

its anti-attitude and propaganda against the Monarchy, 650 

Tongan Government and commitment to the removal of the 

present institution.  

In pursuance of these goals it has caused considerable 

disaster, confusion and disaffection against the Monarchy and 

the Government.  
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The Taimi `o Tonga is published overseas and is owned by a 

Naturalised American citizen who is resident in New 

Zealand."  

It goes on to refer to letters from the Kotoa Movement and Masao Paasi and the 

Special. Branch report and refers to section 34 of the Customs and Excise Act. It 660 

concludes:  

"I further attach a copy of my paper to Privy Council last year 

... which was deferred for consideration by Cabinet and to 

date, nothing has happened to it.  

RECOMMENDATION  

That Government in the exercise of its power under section 

34 CAP 67 of the Custom and Excise Act prohibit the 

importation of the Taimi `o Tonga into the Kingdom."  

It appears Cabinet discussed the report and made what the Minister described as a 

`policy decision' on 19 February 2003. The decision was:  670 

"Recommendation approved, as amended, ie:  

That the Chief Commissioner of Revenue in the exercise of 

his power under Section 34 CAP 67 of the Custom and Excise 

Act is to consider prohibiting the importation of the Taimi `o 

Tonga into the Kingdom."  

The section 34 and Schedule II decisions  
That was the position when the matter came before the Minister of Finance in 

his capacity of Chief Commissioner of Revenue.  

He stated in his affidavit that the decision of Cabinet, of which he was part, was 

`that the evidence of a political agenda to discredit and incite disaffection against His 680 

Majesty and the Government of Tonga was sufficient enough to necessitate action be 

taken'.  

He continued that, having considered the same articles, which had been before 

Cabinet when he took part in the meeting on 19 February `it was and is my opinion 

that the articles excite disaffection against His Majesty the King of Tonga and against 

the Government of Tonga and incites hostility between different classes of the 

residents of the Kingdom and incites, encourages disorder, resistance to the law and 

lawlessness in the Kingdom.'  

His evidence in court provided more detail. He told the court that, according to 

Government policy, Cabinet at it meeting on 19 February 2003 decided the contents 690 

and political agenda of. Taimi were unacceptable and it was not in the public interest 

to continue the importation. That was based on the material from the Taimi that had. 

been before the Cabinet. It was put to him that he was simply acting as the servant of 

Cabinet and he replied, "It was referred to me as the Chief Commissioner of Revenue. 
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I had taken part in [the Cabinet] decision and I was just implementing the Cabinet 

decision when I, as it were, wore the other hat."  

He was asked, "If that was the decision, i.e. that it was unacceptable, how did 

you come to give the reasons set out in your letter [of 26 February]?" He answered, 

"My understanding is that this is part of the reasons why it was considered 

unacceptable because it was a foreign owned organisation pursuing a political agenda 700 

domestically."  

He agreed that, if it was imported into the Kingdom but was not foreign owned, 

it would have been different and explained that the foreign ownership was critical to 

the decision.  

He also told the court of the other matters that he had known or understood at 

the time. His knowledge that the owner was a US citizen was based on the submission 

by the Minister of Police. He was aware that the paper, apart from the advertisements, 

was compiled in Tonga by Tongan Staff although he did not know the operations in 

New Zealand were carried out by ethnic Tongans. He said he knew Moala was 

Tongan born and had been a Tongan citizen and that he owned the paper but he did 710 

not know Moala's wife had an interest. He was unaware of any previous use of the 

power under section 34 solely on the basis of citizenship.  

It was suggested to him that it was unreasonable to classify it as foreign and he 

replied that Cabinet took the view that, because the owner is a US citizen, it was a 

foreign paper. He told the court that he considered it reasonable to ban an existing 

business because of the political agenda of the newspaper. 

The following day the first defendant made the Schedule II declaration. It was 

made, as he explains in his affidavit, on the same grounds as he had used to decide to 

make the section 34 order, namely the reasons quoted in the passage above stating 

what `was and is' his opinion.  720 

The same day the Government issued a press release which he says reflects his 

stand taken in making the declaration. It is noteworthy that the press release sets out 

the reasons he gave in his letter of 26 February 2003 as the main reasons for his 

decision. It includes the statement that:  

"The Taimi `o Tonga, whilst a foreign newspaper, has 

ruthlessly campaigned for the overthrow of Tonga's 

Constitutional Government Structure. With strong cultural 

insensitivity, it has incited disaffection among the people of 

Tonga as well as exciting disaffection between the people of 

Tonga.  730 

No foreign- owned publication with such an agenda, has a 

right of entry into an Sovereign State."  

It also refers to a letter from the President of the Tonga Media 

Association that the Taimi has never joined the Association 

nor accepted its Code of Ethics which all Tonga's other 

weekly, newspapers and radio and television "have accepted 

and are accountable to their common Code of Ethics"  
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It later asserts:  

"Among the basic rights of any public from journalists are:- 740 

(a) the right to be given a voice in publications about 

themselves;  

(b) the right to be given an opportunity by the media for 

corrections or comments on publications already, made 

about themselves; 

(c) the right to be given correct, unbiased and balanced 

information. 

The fundamental human rights of the people of Tonga have 

been violated by the Taimi `o Tonga over so many years..." 

and it then lists examples of the suggested one sided tenor of 750 

the Taimi's reporting.  

Those comments reflected accurately the first defendant's views when he made the 

decision to publish the Schedule II declaration. They were, of course, made by the 

Information Unit of the Prime Minister's Office and so the actual wording was not 

that of the first defendant. However, it was clearly established on the evidence before 

the court that the letter from the President of the Media Association was written on 26 

February 2003 at the request of the Secretary to Cabinet and, although the evidence 

satisfies me it was carefully worded to suggest the Code of Ethics had been in 

existence for some time during which the Taimi had refused to accept it, the Code 

was, in fact, only adopted at a meeting of some members of the Association earlier on 760 

the same day the letter was written - the day of the section 34 order.  

The retired General Manager of the Government owned Radio and Television 

Tonga gave unchallenged evidence that, during the time he worked for the 

government newspaper, any expression of independent editorial opinion would have 

`been more than [his] job was worth'. That situation contrasts sharply with the 

Government's attitude to the Taimi and the President of the Tonga Media Association 

advised the court that such control was not acceptable in terms of its Code of Ethics.  

In his evidence to the court, the first defendant explained that the decision to 

make the Schedule II declaration was his alone and was taken because he felt it was 

necessary to emphasise his position on section 34. He explained, "in my view it was 770 

inconsistent to ban only under section 34. You should utilise all powers under the 

Customs and Excise Act which is what Cabinet wanted."  

In making his decision he considered that the political agenda of the paper was 

seditious and he took the trouble to look at the definition of sedition in the Criminal 

Offences Act to ensure it was consistent with the declaration.  

Sections 34 and 35 of the Customs and Excise Act provide:  

"34. The Chief Commissioner of Revenue may from time to 

time, by notice, prohibit the importation ... of any goods, and 

any such notice may prohibit importation until the revocation 

thereof, or during such period as may be specified therein, 780 

and may either absolutely prohibit importation ..., or may 
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prohibit importation ... except on compliance with any 

conditions which may be specified in the order, or may 

prohibit importation from ... any particular place named in the 

order.'  

35.(1) The goods, the particulars of which are set out in Part I of 

 Schedule II, are prohibited 

... to be imported ... save as thereby excepted.  

(2) The King in Council may, from time to time, by order, 

amend Part I of Schedule II." 790 

Part I of the Schedule lists prohibited imports. The seventh paragraph reads: 

"7. All books and any written or printed matter and sound or 

visual recordings which the Chief Commissioner shall declare 

to be seditious or which advocate violence, lawlessness or 

disorder."  

I do not accept that it is appropriate at this stage to consider whether the decision that 

the articles were, in fact, seditious or did, in fact, advocate or violence, lawlessness or 

disorder was correct. It is true that, when the witnesses for the defence were asked to 

point out which of the Taimi articles specifically considered by Cabinet and the Chief 

Commissioner at the time they made their decisions had led the witness to "conclude 800 

the paper was advocating violence, they mostly gave evidence of their assumptions of 

what the articles were intending rather than being able to identify any specific 

statements. However, they are matters going to the merits of the decision and should 

not be part of the court's decision in review proceedings.  

Errors of law and procedure are susceptible to judicial review but (with many 

exceptions principally in relation to irrationality), errors of fact are not. In Puhlhofer v 

Hillingdon London Borough Council [1986] AC 484 it was stated:  

"The ground upon which the courts will review the exercise 

of an administrative discretion is abuse of power - eg bad 

faith, a mistake in construing the limits of the power, a 810 

procedural irregularity, or unreasonableness in the 

Wednesbury sense ... Where the existence or non-existence of 

a fact is left to the judgment and discretion of a public body 

and that fact involves a broad spectrum ranging from the 

obvious to the debatable to the just conceivable, it is the duty 

of the court to leave the decision of that fact to the public 

body to whom Parliament has entrusted the decision-making 

power save in a case where it is obvious that the public body, 

consciously or unconsciously, are acting perversely." (per 

Lord Brightman at 518)  820 

What the court can consider is whether the use of the Chief Commissioner's powers 

under the Act were unlawful either because they exceeded the powers or were a 

misuse of the powers. Whether the use of those powers was in contravention of the 

rules of natural justice or were unconstitutional might also bear on the legality of the 
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use of such a power but I shall deal with those matters separately later in this 

judgment.  

It is clear that the power given to the Chief Commissioner by section 34 is not 

limited by any of the words of the section. It appears to give him an unfettered 

discretion to prohibit 'importation of any goods. However, any discretionary power 

given by statute must be exercised within certain specific parameters as a safeguard 830 

for any person affected by the exercise of the discretion. Failure to do so may render 

the decision liable to correction on review on the grounds of illegality. As Lord 

Diplock pointed out in the Civil Service Union case, The decision maker must 

understand correctly the law that regulates his decision-making and must give effect 

to it'. When considering suggested illegality the court must consider whether the 

exercise of the discretion was ultra vires, i.e. in the present case, that the Chief 

Commissioner acted outside his powers under the Act, or alternatively, whether it was 

illegal because he included a consideration of irrelevant matters.  

As I have stated, the power under section 34 is not hedged by any stated 

restrictions but it must still be used for the purposes of the Act. The long title of the 840 

Act describes it as `An Act Relating to the Collecting of the Revenue and the 

Management of Customs and Excise'. Mr Harrison, correctly, points out that, if the 

Chief Commissioner deliberately uses his power, as is alleged in the claim, as a back 

door method of press censorship, he has clearly not used it for a purpose under the 

Act. I am not prepared to find the evidence at this stage establishes that was the 

intention of the first defendant. His answers were, I consider, given honestly. He gave 

his reasons for the exercise of the power under section 34 but he never agreed that he 

was motivated by an intention indirectly to censor the paper. shall, however, return to 

the effect of his stated reasons later.  

The reasons he gave for his decision may also be considered in terms of 850 

relevancy to his decision. In Associated Provincial Picture Houses Ltd v Wednesbury 

Corporation [1948] 1 KB 223 at 229, Lord Greene MR set out the requirement of 

relevancy in exercising a discretion under a statutory power:  

"It is true that discretion must be exercised reasonably. Now 

what does that mean? ... A person entrusted with discretion 

must, so to speak, direct himself properly in law. He must call 

his own attention to the matters which he is bound to 

consider. He must exclude from his consideration matters 

which are irrelevant to what he has to consider. If he does not 

obey those rules, he may truly be said ... to be acting 860 

'unreasonably'. Similarly, there may be something so absurd 

that no sensible person would dream that it lay within the 

power."  

The Chief Commissioner was bound, when making the decision to prohibit the 

newspaper under section 34, to take all relevant factors into account and to exclude 

from his consideration all irrelevant considerations. I am satisfied that the reasons he 

gave for the section 34 order in his letter of 26 February 2003 were irrelevant to a 

decision relating to the management of Customs and Excise and the order was thus 

ultra vires.  
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Some of the further factors he described in his evidence may have been relevant 870 

but the requirements of relevancy are that when he makes a decision, he must also 

exclude all irrelevant matters. It makes good sense; if an authority, in making a 

decision, includes in his decision matters which should be excluded, the decision can 

never be considered properly made because the extent of the effect of that irrelevant 

matter can never be assessed.  

There is a further ground on which that decision can be challenged. Where an 

act gives the power to a named authority, it must be made by that authority unless 

there is statutory provision for specific delegation of the power. I am satisfied that the 

evidence of the first defendant made it perfectly clear that the decision to make an 

order under section 34 was made by Cabinet in a meeting at which he was present. It 880 

is not sufficient that the Cabinet decision as recorded required the Chief 

Commissioner to consider using his powers under the section when the decision had 

already been made. His evidence was that it was the intention of Cabinet and he was 

simply implementing it.  

That evidence is supported by a paper submitted to Privy Council on 7 March 

2003 by the Attorney General in which, under the heading `Action so far', he writes:  

"9. On 19.02.03 Cabinet was of the view that the matter is 

serious and warranted Government action and referred it to 

the Minister of Finance to exercise his powers as Chief 

Commissioner of Revenue under the Customs and Excise 890 

Act."  

The passages I have emphasised contrast with the wording of the Cabinet decision 

that the Chief Commissioner in the exercise of his power... is to consider 

prohibiting...'  

He told the court that he made the Schedule II declaration simply to bolster up 

the section 34 order and made it on the same considerations. Those considerations 

included matter that was irrelevant to determination of whether the paper was 

seditious or advocated violence, lawlessness or disorder. The foreign ownership and 

the continuous standard of journalism, for example, are clearly irrelevant to such a 

decision. Such irrelevant considerations render the declaration unlawful in the same 900 

way as they do the section 34 order. Similarly, it is clearly a further step in the 

implementation of what he accepted Cabinet had decided should be done.  

A further objection by the plaintiffs is that the power to declare a paper seditious 

and therefore include it in the list of prohibited imports cannot be made before the 

contents are known. In general terms, I accept that assertion. How can the Chief 

Commissioner know whether future editions of the paper will be seditious? However, 

the point was not sufficiently argued for me to feel I can make a ruling on that point 

in this case and it does not affect my final decision that the orders are illegal.  

The Order in Council Decision  
Much of what has already been said equally applies to the Privy Council 910 

decision.  

The order was made under section 3 of the Prohibited Publications Act (Cap 

54):  
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"3(1) If His Majesty in Council is of the opinion that the 

importation of any publication is contrary to the public 

interest, he may prohibit the importation of such 

publication.  

(2) In the case of a publication to which subsection (1) 

applies and which is issued periodically, or in parts or 

numbers at intervals, whether regular or irregular, His 920 

Majesty in Council may prohibit the importation of any 

part or future issue thereof.  

(3) Prohibition shall be notified by Order in Council."  

Unlike the Customs and Excise Act, this Act specifically allows the ban of future 

unseen issues and the Order in Council sought to do that. It has been pointed out by 

counsel for the plaintiffs that the terms of the Order in Council do not in fact state 

that. However, I accept that, as it is a continuing order, its effect is to ban the 

importation of any future issues as long as the Order in Council remains in force.  

Section 3 requires the decision to be made only where the importation is 

contrary to the public interest. Any consideration of prohibiting the importation of the 930 

paper under this section will hinge on that test. It clearly requires different 

considerations to those suggested as being relevant under the Customs and Excise 

Act.  

It would have been helpful if the court had been able to read minutes of any 

discussions that went on in Privy Council and, for that matter, in Cabinet. The Crown 

allowed discovery and inspection but it appears no minutes are kept of the meetings 

of either body - despite, one might add in relation to Cabinet, the terms of section 16 

of the Government Act.  

However, the court has evidence of the papers which were placed before the 

Privy Council on 7 March 2003. They accompanied a submission by the Attorney 940 

General (addressed, it would appear in error, to `Honourable Cabinet Ministers) 

setting out a summary of the matters raised in Cabinet by the Minister of Police in his 

submission of 12 February 2003 and a summary of the action so far. There were also 

a copy of the submission to Privy Council by the Minister of Police of 12 March 2002 

and a copy of a memorandum from the Secretary to Cabinet addressed to the Deputy 

Prime Minister, the Minister of Finance, the Attorney General, the Solicitor General 

and the Private Secretary to the King:  

"With reference to Taimi `o Tonga.  

I have the honour to inform you that His Majesty's Cabinet 

Decision of 5th March, 2003 was as follows:- 950 

That an Order-in-Council under the Prohibited Publications 

Act be recommended to Privy Council."  

It is clear from those documents that Cabinet had decided there should be such a 

prohibition. It is perfectly reasonable for them to consider the matter and equally to 

pass their views to Privy Council. But the decision under section 3 must be that of the 

Council and the issue they had to resolve as a body was whether the importation of 

the Taimi was contrary to the public interest.  
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The agenda of that Privy Council meeting included, under item 47, "That an 

Order-in -Council under the Prohibited Publications Act be approved and Gazetted."  

There could be many aspects of the matter, which one might expect would be 960 

considered in such a decision. The paper was widely read in the Kingdom and the 

rights of the members of the public who were readers would be one such- 

consideration. The provisions of the Constitution in terms of freedom of speech and 

of the press would be another. Possible consequences of continued importation on the 

Government and the people generally would be another. Whichever of these was to 

be considered, the decision of whether it was contrary to the public interest to 

continue importing the paper had to be made by Privy Council and had to be made on 

a consideration of all relevant matters.  

The first defendant was present as a member of Privy Council and told the court 

what happened at the meeting. He said the written submission of the Attorney 970 

General was put before the Privy Council and "it was acted on without discussion".  

He was asked whether Privy Council had considered whether the ban was in the 

public interest and replied that it had been discussed in Cabinet the previous 

Wednesday. It was put to him that it was a Cabinet decision that it should be banned. 

and it was simply followed by the Privy Council with no discussion and he affirmed 

that was the case. He then went on to describe how Cabinet had decided to do this to 

make sure the ban would remain if the court ruled the earlier prohibitions were 

invalid as has been mentioned earlier in this judgment.  

With the greatest respect to Privy Council, I do not consider that was an 

appropriate manner in which such an important statutory power should be exercised.  980 

The written submission of the Attorney General set out the matters Cabinet felt 

made it so serious as to warrant Government action and the court assumes they had 

been read by the Privy Councillors but there is no mention of the requirement of 

section 3 to consider the public interest; although it is mentioned in the year-old 

submission of the Minister of Police which also included references to actions by 

both the papers which had been the subject of that earlier report and which were at 

that time suggested as being seditious.  

In the letter from the Attorney General to the second plaintiff on the same day, 

the reasons considered by the Privy Council when ordering the prohibition were set 

out. It is unfortunate that such an important letter explaining the action for the first 990 

time to a person directly affected by the ban did not accurately reflect the matters 

which were considered. It certainly includes the matters that were in the papers before 

the Privy Council inasmuch as they were in the written submission of the Attorney 

General but reason number 7, that the standard of journalism was unacceptable, had 

not been mentioned in any of the papers. The letter also states that it had been decided 

that the importation was contrary to public interest. That follows the wording of the 

section but there is nothing in the evidence which supports the statement that it was 

part of the Privy Council decision  

The evidence demonstrates that the decision by Privy Council was not based on 

a proper consideration of the matters relevant to the decision about the public interest 1000 

and further that the failure to discuss it and simply to approve the decision of Cabinet 

was not a proper exercise of the Council's discretionary power under the Act.  
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The requirements of natural justice in relation to the decisions  
A failure to observe the `rules' of natural justice have long been considered a 

proper ground for judicial review. They fall within the third of Lord Diplock's heads 

namely the rather wider ground of procedural impropriety. Even when a decision is 

reasonable in the terms of the Wednesbury case, it may be vitiated by a failure to 

observe natural justice.  

What those rules require was explained by Lord Denning MR in Banda v 1010 

Government of Malaya [1962] AC 322 where the Court of Appeal had rejected the 

appellant's case on the ground that there had been no real likelihood of bias as the 

appellant had contended. At 237 the Master of the Rolls said:  

"In the opinion of their Lordships, however, the proper 

approach is somewhat different. The rule against bias is one 

thing. The right to be heard is another. 'T'hose two rules are 

the essential characteristics of what is often called natural 

justice. They are the twin pillars supporting it. The Romans 

put them in two maxims: Nemo judex in cuasa sua [no one 

can be a judge in his own cause]: and Audi alteram partem 1020 

[no one shall. be condemned unheard]. They have recently 

been put in the two words, Impartiality and. Fairness. But 

they are separate concepts and are governed by separate 

considerations. ... If the right to be heard is to be a real right, 

which is worth anything, it must carry with it a right in the 

accused man to know the case which is made against him. He 

must know what evidence had been given and what 

statements have been made affecting him: and then he must 

be given a fair opportunity to correct or contradict them."  

Failure to observe the right to know the charges against the person affected and the 1030 

right to be given a fair opportunity to answer them was the basis of the decision in the 

well known case of Ridge v Baldwin [1964] AC 40 in which it was pointed out that 

the overall test was what a reasonable man would consider fair in the circumstances 

of the particular case (per Lord Reid at 113).  

The evidence of the manner in which these decisions were made by the Chief 

Commissioner and the Privy Council clearly shows a failure to observe either of the 

basic rules. No reasonable man would consider that an arbitrary order prohibiting the 

import of a paper that had been distributed in the Kingdom for many years without 

notice of the reasons or opportunity to answer was a reasonable exercise of the 

powers under the Acts used. There simply was no attempt to give the paper any 1040 

hearing, let alone a fair one.  

It is true that, when the Chief Commissioner decided to make the Schedule II 

declaration, l he had seen the comments in the letter the Tairi's lawyer wrote to 

request revocation of the section 34 order. That does not save the Schedule II 

declaration for two reasons; first, because he told the court that, when he made it, he 

simply applied the same considerations as he used for the first decision and second, 

because the plaintiffs' comments were made before the reasons for the ban had been 
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given to the Taimi and were made in ignorance of them. When the matter was put to 

Privy Council, the reasons given in the lawyer's letter were not mentioned at all.  

Fairness under the rules of natural justice may also be compromised where the 1050 

decision affects the person against whom the order was made by depriving him of 

`some benefit or advantage he has in the past been permitted by the decision maker to 

enjoy and which he can legitimately expect to be permitted to continue to do until 

there has been communicated to him some rational ground for withdrawing it on 

which he has been given an opportunity to comment'; Civil Service Unions case at 

408.  

The requirement that a decision making body should bear in mind the legitimate 

expectations of the person affected by the decision was stated earlier by Lord 

Denning in Schmidt v Secretary of State for Home Affairs [ 1969) 2 Ch 149 at 170:  

"The speeches in Ridge v Baldwin show that an administrative 1060 

body may, in a proper case, be bound to give a person who is 

affected by their decision on opportunity of making 

representations. It all depends on whether he has some right 

or interest, or, I would add, some legitimate expectation, of 

which it would not be fair to deprive him without hearing 

what the has to say. Thus in re HK (An Infant), a 

Commonwealth citizen had a right to be admitted to this 

country if he was (as he claimed) under the age of 16. The 

immigration officers were not satisfied that he was under 16 

and refused him admission. Lord Parker held that, even if 1070 

they were acting in an administrative capacity, they were 

under a duty to act fairly - and that meant they should give the 

immigrant an opportunity of satisfying them that he was 

under 16."  

In the present case, the Taimi had been granted a licence to operate for the year -

2003. That licence was in fact issued only a few weeks before the first order. Such 

licences had been issued in the previous years and the paper's proprietors had every 

reason to expect it would be able to continue to operate for the period of the licence. 

Certainly it would be reasonable to assume that, if it was to be prohibited, the 

intention and the reasons would be communicated to the plaintiffs before the 1080 

prohibitions were imposed and that they would be given an opportunity to comment. 

One such comment, in view of the years the paper had been distributed in Tonga, 

would no doubt have referred to the fact that some of the matters that gave rise to 

concern were alleged to have occurred long before the licence had been renewed. In 

the Civil Service Unions case, Lord Fraser pointed out at 401:  

"Legitimate, or reasonable, expectation may arise either from 

an express promise given on behalf of a public authority or 

from the existence of a regular practice which the claimant 

can reasonably expect to continue."  

I am satisfied that the plaintiffs had a right to be given a fair hearing and they were 1090 

not in relation to any of the orders made.  
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The Constitutional position  
I have read the extensive and helpful submissions of Mr Harrison for the 

plaintiffs on the constitutional issues. I do not set them out. I consider it is important 

to give judgment in this case as soon as reasonably possible and for that reason have 

not dealt with every aspect of those submissions or those of the Solicitor General and 

I intend no discourtesy by that omission.  

The plaintiffs submit that the decisions taken by the Chief Commissioner and 

Privy Council in this case were in breach of the rights enshrined in clauses 4 and 7 of 

the Constitution. If they are, they contend that they must be subject to judicial review 1100 

on the grounds of illegality.  

Clauses 4 and 7 provide:  

"4. There shall be but one law in Tonga for chiefs and 

commoners for non-Tongans and Tongans. No laws shall be 

enacted for one class and not for another class but the law 

shall be the same for all the people of this land.  

7. It shall be lawful for all people to speak write and print 

their opinions and no law shall ever be enacted to restrict this 

liberty. There shall be freedom of speech and of the press for 

ever but nothing in this clause shall be held to outweigh the 1110 

law of defamation, official; secrets or the laws for the 

protection of the King and the Royal family."  

The special position of the Constitution in our law is stated in clause 82:  

"This Constitution is the supreme law of the Kingdom and if 

any other law is inconsistent with this Constitution, that other 

law shall, to the extent of the inconsistency, be void."  

The fundamental principle to be applied when interpreting any constitution and, in 

particular, provisions relating to the personal freedoms is that it should be given a 

generous interpretation. The classic statement by the (English) Privy Council in 

Minister of Home Affairs v Fisher [1979] AC 319 has been adopted as accurately 1120 

expressing the position in Tonga; e.g. Tu'itavake v Porter (unreported) case number 

24 of 1989 and Kingdom of Tonga v Pohiva [1993] Tonga LR 25. The principle has 

been re-stated more recently by the Court of Appeal in Touliki Trading v Kingdom of 

Tonga (No 2) [1996] Tonga LR 145.  

In the context of clauses 4 and 7, this means that they should be read to have a 

wide and generous meaning in relation to the freedoms they enshrine. They should 

not be limited or restricted in their effect by what was referred to in Fisher's case as 

the `austerity of tabulated legalism'.  

I deal first with clause 7. It is written in strong terms. It makes it clear that `no 

law shall be enacted to restrict' the liberty of all people to speak write and print their 1130 

opinions. It provides that there shall be freedom of speech and, specifically, of the 

press `for ever'. Even without the need to apply the rules of liberal interpretation, it 

could hardly be wider or clearer. It not only establishes the right but it is implicit that 

there is a corresponding duty in others to allow it.  
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"Clause 7 establishes a constitutional right. Every person has 

the right of free speech. By necessary implication, it also 

imposes a duty - a duty on every person to permit the exercise 

of that right. The duty is owed to all persons." Pohiva v Prime 

Minister and Kingdom of Tonga, (unreported), case number 7 

of 1986, per Martin CJ.  1140 

The question for the court is whether the steps taken by the Government in 

prohibiting the importation of the Taimi were a breach of the freedoms under clause 

7. The plaintiffs' case is that, whatever the reasons claimed for the prohibitions, the 

true reason was to stop the paper being able to write its opinions as part of a free 

press. The evidence called by the defence referred to the matters which were causing 

concern to Cabinet. Whilst I have already declined to consider whether they have the 

meaning suggested by some witnesses, it is necessary to consider whether the content 

of the various documents indicates the true reason behind the decision to prohibit the 

paper in Tonga.  

The letter from Masao Paasi is a clear complaint that the paper has gone too far 1150 

in its comments and asks the Minster of Police to prosecute or stop this type of paper. 

He refers to how, when he was a member of the Legislative Assembly such words 

spoken against the King and his family were taken to court. His complaint is that 

nothing is being done any more to stop such excesses. He is correct to suggest that 

there can be criminal sanctions against a paper, which `goes too far'.  

The letter from the Kotoa movement also refers to the paper having gone too far 

and having `even gone as far as bringing down the sanctity of the King and his 

.family'. The writers specifically suggest the paper should be stopped `from 

circulation, sales or importation into this country'.  

A number of examples of articles from the Taimi were considered by Cabinet 1160 

and they are listed in the documents before the court. I do not go into them in detail 

but the evidence was that they were the only ones considered. In an angry retort to 

counsel for the plaintiffs, the Minister of Police referred to articles about `poofters 

and sodomists' but there is no reference to such things in any of the articles which 

were considered by Cabinet. The defendants' case was that the paper, as evidenced by 

the articles considered by Cabinet, advocated the violent overthrow of the system of 

Government and the Monarchy. When questioned about that, many of the witnesses 

were unable to support the suggestion of violence but it is not for the court to decide 

that issue in review proceedings. There is some ground for that view and it is one for 

the decision makers. There is sufficient to say that such a view was not unreasonable 1170 

in the Wednesbury sense.  

However, when considering the suggestion that this was really a means of 

muzzling the expression of opinion or restricting the freedom of the press, the court 

must consider the intention of the authorities which ordered these prohibitions. What 

became clear as the evidence unfolded was that the concern of the members of 

Cabinet was that the newspaper had a political agenda to change the system of 

government in this country. Although concern was expressed at the claimed 

suggestion of violent overthrow, I am satisfied that the true reason was Cabinet's 

concern at the effect of the political criticisms of the Government expressed by this 

newspaper and the effectiveness of its dissemination of those views.  1180 
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Central to that concern was, I accept, a deeply felt mistrust of a paper which can 

attack the institution and the personalities of the monarchy. That attitude is reflected 

by the Special Branch which felt it necessary to warn of the intention of the paper to 

achieve the goal of changing the current structure of Government when it comes to 

the election in 2004. It is this general suspicion of any attempt to criticise the King or 

the Government which clearly was irking the members of Cabinet and the others who 

had reported to them.  

The Minister of Police referred to concern in Cabinet to protect the country 

from a paper with no basis in this country. He believed the plaintiffs were committed 

to overthrowing the system in Tonga. He asked the rhetorical question in the witness 1190 

box, "What is the purpose of saying people have the power and you can change? That 

is Marxism that is being advocated here".  

The Minister of Finance described how, at the Cabinet meeting of 19 February 

2003 the evidence of a political agenda to discredit and incite disaffection against His 

Majesty and the Government of Tonga was `sufficient enough to necessitate action be 

taken'. He told the court that Cabinet decided, at that meeting, that the contents and 

political agenda of the Taimi were unacceptable and it was not in the public interest 

to continue the importation. There have been frequent references to the unacceptable 

standard of journalism but any examples given, rather than relating to the actual 

standard, deal with what Cabinet clearly felt was unacceptable content because of its 1200 

`anti-attitude' which appears to mean its opposition to the Government.  

It is only too apparent that the overriding concern of the Ministers was that the 

Taimi had a political agenda that opposed the present political arrangements in the 

country.  

In cases of judicial review based on illegality in the manner of exercise of a 

statutory power in terms of breach of constitutional rights, the court must consider the 

intended and the actual effect of the decision and of any action taken under it.  

If an authority by the exercise of a statutory power in accordance with the terms 

of the Act granting it, causes a situation that, as a consequence but independently of 

the purposes of the power, causes a breach of the person's rights under a provision of 1210 

the Constitution, it must be considered in terms of the proximity of the action to the 

breach of the constitutional provision. It is different if the decision is proved to have 

been taken with the deliberate intention that clause 7 should be rendered ineffective. 

As I shall explain, I consider the decisions in this case were made with that intention.  

The effect of these orders was the imposition of a blanket ban on a newspaper 

which had been sold in this country for a long time because it had a political agenda 

which aimed to change the system of government in this country. I have no hesitation 

in saying that an attempt to muzzle a paper simply because it expresses views 

contrary to, or critical of, the policies of the government in power is a blatant and 

serious abuse of clause 7.  1220 

The plaintiffs ask the court to declare that the terms of the sections under the 

Customs and Excise Act and the Prohibited Publications Act are such that, if 

implemented as occurred here, they are inconsistent with clause 7 and so are void. I 

cannot accept that proposition. The provisions of section 34 and section 35 and the 

Schedule do not, in themselves, contravene the Constitution. What is complained of 

in this case is the manner in which they were applied and the orders sought depend on 

the court's view of that because, if that is found to have contravened the Constitution, 

it gives the court the right of review and correction on grounds of illegality.  
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Further considerations apply to the Order in Council. Unlike sections 34 and 35 

of the Customs and Excise Act, the powers given under the Prohibited Publications 1230 

Act are directly related to freedom of the press and of expression of opinion. Those 

powers are very wide and a prohibition can apply to future and, as yet, unwritten 

works.  

The wording of section 3 raises an important point in terms of press freedom. -

As has been suggested in many other jurisdictions, the determination of the public 

interest is not a satisfactory test when applied to freedom of speech or of the press. Its 

failing is that it requires a single person or, in this case, a single body, to determine 

what is the public interest when freedom of the press has already been determined to 

be in the public interest by the supreme law in clause 7. Frequently, as in this case, 

the authority deciding that issue is the body which is affected by the articles it is 1240 

sought to prohibit.  

As has been pointed out already, the section gives the Privy Council power to 

make an order for the future. It allows an overall prior restraint on publication which 

is a very clear and far-reaching restriction on press freedom. It is very different from 

the imposition of a ban on an existing paper or taking action under the criminal law 

for a previous publication. The English jurist Blackstone in his `Commentaries' made 

the distinction when referring to the essential liberty of press freedom:  

"The liberty of the press is indeed essential to the nature of a 

free state; but this consists in laying no previous restraints 

upon publications, and not in. freedom from censure for 1250 

criminal matter when published. Every freeman has an 

undoubted right to lay what sentiments he pleases before the 

public; to forbid this is to destroy the freedom of the press; 

but if he publishes what is improper, mischievous, or illegal, 

he must take the consequences of his own temerity." As 

quoted by Dalgety J in Kingdom of Tonga v Pohiva [1993] 

Tonga LR 25 at 44.  

There is no question that, if a paper breaches the criminal law, the protection of 

freedom of speech will have to be tested in relation to the circumstances of the case in 

a court of law. Where a particular publication is seen to have published something 1260 

particularly damaging or offensive to the public, a prohibition under the Prohibited 

Publications Act may reasonably be ordered in the public interest despite the terms of 

clause 7 but the determination of the public interest must be made on a true 

consideration of all factors relevant to determine the public interest and not just based 

on the decision maker's view of what it should be.  

When the Privy Council determines the public interest in relation to a proposed 

order under the Prohibited Publication Act, it must take all these matters into 

consideration and make its decision on proper grounds.  

There may be cases where the inherent nature of a publication is such that the 

considerations at the time of making the order will be known to apply in the future 1270 

and such a prohibition may be justifiable in the wider public interest but, in such 

cases, the reason for the ban is likely to be generic rather than specific. Thus a ban, 

for example, on all future issues of a pornographic paper or one that is published 

solely to advocate drug taking could be a justifiable restriction on freedom of the 
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press but a ban, as in this case, on future publication of a paper 'in which the contents 

of previous issues have been largely, and sometimes totally, innocuous and on no 

more than an assumption it will contain improper material, is an unjustified 

infringement of clause 7.  

As has been stated, the terms of clause 7 are wide and were clearly meant to 

remain unqualified as part of the `palladium of Freedom' referred to by Tupou I. The 1280 

clause makes it lawful for every man to speak or write his opinions. They are his 

opinions. It matters not that he expresses them badly or if they offend persons in 

positions of power or if they advocate even drastic reform of the system of 

government by lawful means. They may be critical the Government or members of 

the Government; including the King in relation to any act he makes as part of 

executive government. The criticism may be fair or unfair, cruel or benign. This is the 

right of every person under our Constitution subject only to the restriction that, if the 

opinions expressed offend against the law, then sanctions may be sought under that 

law. If the impugned articles meant what the witnesses claimed they did mean, that is 

the sanction one might have expected to see used to prevent the criminal acts rather 1290 

than such a overall prohibition to try and remove entirely what was clearly a source of 

irritation to Government.  

In the present case, Privy Council made an order that clearly infringed and was 

intended to infringe the Taimi's right under clause 7. That decision was made to 

prevent future editions from being brought into the country the contents of which 

could not be known. I consider such an order was in breach of clause 7, is therefore 

subject to review and must be corrected.  

However, for the same reasons as I have stated in relation to the provisions of 

the Customs and Excise Act, I cannot accept that my conclusions are sufficient to 

declare section 3 void as inconsistent to clause 7.  1300 

It has been suggested that the concluding words of clause 7 mean that the direct 

or implied criticism of the King in some of the articles considered by Cabinet are not 

protected under the freedom of the press. I do not accept that is the proper 

interpretation of that passage.  

The first part is a clear reference specifically to the Official Secrets Act and the 

Defamation Act; Kingdom of Tonga v Pohiva op cit. The laws for the protection of 

the King and the Royal Family clearly means any laws which have the express 

purpose of protecting the King and the members of the Royal family from opinions 

and statements spoken, written or printed. Such laws include, for example, the 

specific offence under section 3 of the Defamation Act and those parts of treason and 1310 

sedition which refer to words directed against the King or other members of the Royal 

Family as opposed to those directed against the state. Where statements made offend 

against those laws, the person making them may be charged under the relevant law 

and will not be able to claim the protection of clause 7.  

That is not this case. The Customs and Excise and Prohibited Publications Acts 

are not laws for the protection of the King and the Royal Family. One is for the 

collection of revenue and management of customs and excise and the other to protect 

the interests of the public as a whole.  

Passing to the terms of clause 4, that provision is relevant to the conclusion by 

the Chief Commissioner and the Privy Council that the paper should not be imported 1320 

because it was foreign and foreign owned. The first defendant told the court that, if it 

had been a Tongan paper that needed to be imported, it would not have been 
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prohibited even if it espoused the same views as the Taimi. It should be noted that the 

Special Branch report expressed the same concern, about Kele'a as it did about Taimi. 

The first defendant told the court that he considered the paper unacceptable because it 

was `a foreign owned organisation pursuing a political agenda domestically'. He 

stated that foreign ownership was crucial in his decision although he acknowledged 

he did .not know of any previous case where this had been the sole basis of a 

prohibition under the Customs and Excise Act.  

The Minister of Police was asked if he had any objection to a paper which 1330 

advocates change by peaceful means and responded by posing the question, "From 

overseas people to tell this government what to do?" He was asked what about a 

paper that is not foreign owned and replied, "What has the paper got to do with it? 

Are these changes the Government wants to bring about? A local paper, yes, no 

problem but I add it must be within the law." Later when asked about the right of 

papers to advocate change, he replied, "I have no problem with a local paper doing it. 

If a foreign paper does it, I would not ban it. The Taimi is a different category that 

should be stopped."  

I do not go into the evidence further. I am satisfied that the fact the paper was 

considered to be foreign owned was a major consideration in the decision of the Chief 1340 

Commissioner. Equally Cabinet clearly attached great weight to it and it was included 

in the submission placed before Privy Council which was adopted without discussion.  

These were indefinite future bans of a paper which had been circulating lawfully 

in Tonga for some years. I consider that the effect of these decisions was effectively 

to impose different rules on the Taimi from those applying to other papers. It has 

never been claimed that there was any provision, statutory or otherwise, restricting 

foreign companies simply because they are foreign and it is clear that there are many 

in the country that exist and function under the normal laws of this country and others 

abroad which are able to send their goods to Tonga without any restriction 

specifically because they are foreign. There are many Tonga-born people who, like 1350 

the third defendant have taken citizenship of another country, but who live here 

without any special restriction imposed simply because they are no longer Tongan.  

As a basis for the decisions under the Customs and Excise and the Prohibited 

Publications Acts, the inclusion of the fact the paper was foreign as a reason for 

prohibition is clearly inconsistent with the protection provided by clause 4 and 

renders the decisions illegal in consequence.  

The plaintiffs also ask the court to find that the actions of the defendants were a 

breach of the provisions of clause 10 of the Constitution as the prohibitions were, in 

truth, a punishment for the past sins of the paper. I have stated the effect of natural 

justice in this case and I do not consider it necessary or appropriate to consider clause 1360 

10 in this context.  

The result  
I, therefore, make the following orders:  

1. First claim in relation to the section 34 order. 

(a) I declare that the section 34 decision and notice were 

unlawful and invalid. 

(b) As a consequence I further declare that the Taimi 'o 

Tonga is not a prohibited import in terms of section 34. 
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(c) I order certiorari against the first defendant to quash the 

section 34 order. 1370 

(d) I decline to make the declaration that section  34 is 

inconsistent with the Constitution.  

(e) I decline to grant the injunction sought. The order has 

been quashed and I have no doubt, therefore, that the 

authority will not continue to apply the order.  

2. Third claim in relation to the Schedule II declaration 

(a) I declare that the Schedule II decision and declaration are 

unlawful and invalid.  

(b)  As a consequence I declare that the Taimi `o Tonga is 

not a prohibited import in terms of section 35 of the 1380 

Customs and Excise Act.  

(c) I order certiorari against the first defendant to quash the 

Schedule II declaration. 

(d) I decline to make the declaration that section 35 and 

Schedule II part I paragraph 7 are inconsistent with the 

Constitution. 

(e) I decline to grant the injunction sought as unnecessary in 

view of the order of certiorari. 

3. Fifth claim in relation to the Order in Council 

(a) I declare that the Order in Council is unlawful and 1390 

invalid. 

(b) As a consequence I order that the Taimi `o Tonga is not a 

prohibited publication under section 3 of the Prohibited 

Publications Act. 

(c) I order certiorari against the second defendant to quash 

the Order in Council 

(d)  I declare that section 3 of the Prohibited Publications Act 

is inconsistent with clause 7 of the Constitution to the 

extent that any Order in Council made under it fails to 

state the grounds upon which the Order in Council is 1400 

considered to be in the public interest.  

(e) I decline to grant the injunction sought as unnecessary in 

view of my order of certiorari. 

I order that the defendants shall pay the plaintiffs' costs of the hearing. The cost of the 

preparation of the claim and all interlocutory proceedings shall await the 

determination of the remainder of the claim. 
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'Utoikamanu v Lali Media Group Ltd 

Court of Appeal, Nuku'alofa 

Burchett and Tompkins JJ 

CA 4/03 and CA 10/03 

16 and 17 July 2003; 25 July 2003 

Constitutional law – freedom of speech – ban of newspaper – appeal dismissed 

The Taimi 'o Tonga was a newspaper, issued twice weekly, which, since 1995, was 

printed and published by the Respondent company in New Zealand, although it has an 

editor in Tonga where news was collected through a Tongan staff. Originally, the 

paper was founded in 1989 in Tonga, the Respondent Moala being its managing 10 

editor, and it was licensed to operate in Tonga. It was the Kingdom's major 

newspaper in terms of circulation. The Respondent 'Akau'ola managed the Tongan 

operations. The Respondent Moala, who was Tongan born but a citizen of the United 

States, and his wife, a Tongan, owned the shares in the company, which was 

registered in New Zealand, where they reside, and he was its Chief Executive Officer. 

On 26 February 2003, the Chief Commissioner of Revenue gave notice by letter to 

Mr 'Akau'ola asserting that the Taimi 'o Tonga was a prohibited import under s 34 of 

the Customs and Excise Act. When the letter of 26 February was received, having 

been given neither opportunity to make submissions nor any reasons for the Chief 

Commissioner's decision, the paper's lawyer wrote immediately to the Chief 20 

Commissioner and pointed out both of these matters. A reply was received of the 

same date advising that the decision stood that the paper "is a prohibited import", and 

added the reasons. Neither in respect of the notice and declaration under ss 34 and 35, 

nor in respect of later decisions to be referred to, did the Chief Commissioner or the 

other decision makers concerned ever rely on any issue of the Taimi 'o Tonga which 

actually advocated violence, notwithstanding that a matter specifically alleged by the 

Appellants and put forward as a reason for the prohibition of the newspaper was that 

it was "advocating and inciting violence". After receiving the notice and declaration 

under ss 34 and 35, the Respondent company and the Respondent 'Akau'ola began, on 

6 March 2003, proceedings (in which the Respondent Moala later joined) challenging 30 

the validity of the decisions involved on various grounds, including denial of natural 

justice and violation of the Constitution. The next day, 7 March, an Order-in-Council 

was published in an Extraordinary Gazette Supplement prohibiting the importation of 

any issue of the publication 'Taimi 'o Tonga'. The Chief Justice held that the notice, 

declaration and Order-in-Council were all invalid. 
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Held: 

1. The basic rule was that knowledge of the case to be met was the central 

requirement of natural justice. A reasonable opportunity to answer 

allegations demands sufficient notice of what those allegations are. This 40 

was never afforded to the Respondents at any time. The court dismissed 

the first appeal on the basis that the respondents were denied natural 

justice. 

2. With respect to the second appeal, the Chief Justice held there was "no 

evidence that the Privy Council purported to act under (a), but had it done 

so, there were, on the evidence, no such circumstances arising between 

meetings of the Legislative Assembly as could have justified it. The 

second appeal also was dismissed, quite apart from the attack the 

Respondents mounted against the Ordinance on the basis of the 

Constitution. 50 

Cases considered: 

 Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374 

 FAI Insurances Ltd v Winneke (1982) 41 ALR 1 

 Kanda v Government of Malaya [1962] AC 322 

 Minister of Police v. Moala [1997] Tonga LR 210 

 Reade v Smith [1959] NZLR 996 

 Ridge v Baldwin [1964] AC 40 

 Touliki Trading v Fakafanua & Kingdom of Tonga (No 2) [1996] Tonga LR 

145 

Statutes considered: 60 

 Constitution of Tonga (Cap 2) 

 Customs and Excise Act (Cap 67) 

 Government Act (Cap 3) 

 Prohibited Publications Act (Cap 54) 

Rules considered: 

 Court of Appeal (Constitution of Court) Rules 2003 

Counsel for appellants : Mr Hirschfeld and Mr Kefu 

Counsel for respondents : Dr Harrison QC 

Judgment 

[1] These two appeals were heard consecutively. Prior to the commencement of the 70 

hearings, orders made by the Chief Justice were read out in open court by which the 

hearing of the appeals by the Court of Appeal constituted by two members of the 

Court was authorised pursuant to the Court of Appeal (Constitution of Court) Rules 

2003, a third member not being available within the meaning and application of those 

rules.  
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[2] The decisions brought into question by the appeals dealt with a number of points 

of constitutional and administrative law of great importance. However, 

notwithstanding the other issues involved, it has now become clear that the appeals 

turn ultimately on the effect of a fundamental provision of the Constitution of Tonga. 

It is therefore desirable to set this out at the very beginning of our judgment. Clause 7 80 

of the Constitution reads, in terms virtually unchanged since King Tupou I gave 

Tonga its constitution in 1875: 

"It shall be lawful for all people to speak write and print their 

opinions and no law shall ever be enacted to restrict this 

liberty. There shall be freedom of speech and of the press for 

ever but nothing in this clause shall be held to outweigh the 

law of defamation, official secrets or the laws for the 

protection of the King and the Royal Family".  

[3] Before proceeding to consider the particular facts of these appeals, it is worth 

emphasizing, as Dr Harrison QC did in his submission by reference to John Stuart 90 

Mill's famous essay On Liberty, that the freedom of the press is not so much 

conferred on the press as on the people whom it sets at liberty to receive knowledge 

and opinions, and to debate matters concerning them freely. This has always been 

regarded as the hallmark of a free society, and the Constitution places Clause 7 at its 

forefront, as one of a group of clauses concerned with liberty. Those clauses are 

constitutional guarantees entrenched in a unique way, along with the structure of the 

monarchy and the nobility, by Clause 79, which states that amendments of the 

Constitution "shall not affect the law of liberty". Their place in the Constitution is 

explained in some detail in Touliki Trading v Fakafanua & Kingdom of Tonga (No 2) 

[1996] Tonga LR 145 at 152-154; see also the speech of King Tupou I at the opening 100 

of the Parliament at which the Constitution was adopted in 1875.  

[4] The Taimi 'o Tonga is a newspaper, issued twice weekly, which, since 1995, has 

been printed and published by the Respondent company in New Zealand, although it 

has an editor in Tonga where news is collected through a Tongan staff. Originally, the 

paper was founded in 1989 in Tonga, the Respondent Moala being its managing 

editor, and it is licensed to operate in Tonga. The Court was informed that it is the 

Kingdom's major newspaper, in terms of circulation. The Respondent 'Akau'ola 

manages the Tongan operations. The Respondent Moala, who is Tongan born but a 

citizen of the United States, and his wife, a Tongan, own the shares in the company, 

which is registered in New Zealand, where they reside, and he is its Chief Executive 110 

Officer. 

[5] On 26 February 2003, the Chief Commissioner of Revenue gave notice by letter 

to Mr. 'Akau'ola asserting that the Taimi 'o Tonga was a prohibited import under s.34 

of the Customs and Excise Act. On 27 February, a declaration was published in the 

Gazette, in reliance on s.35 and Schedule II of that Act, declaring: 

"all Editions, Volumes or part thereof of the newspaper 'Taimi 

'o Tonga' to be seditious or advocating violence, lawlessness 

or disorder". 
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When the letter of 26 February was received, having been given neither opportunity 

to make submissions nor any reasons for the Chief Commissioner's decision, the 120 

paper's lawyer wrote immediately to the Chief Commissioner pointing out both of 

these matters. After he had sent a further letter, he received a reply of the same date 

advising that the decision stood that the paper "is a prohibited import", and adding: 

"The reasons for the decision made are according to 

Government policy and specifically that: 

(i) It is a foreign paper owned and published by a foreigner. 

(ii) It is a foreign concern with a political agenda.  

(iii) The continuous standard of journalism is unacceptable." 

[6] The powers which the Chief Commissioner thus purported to exercise are 

contained in sections 34 and 35 of the Customs and Excise Act: 130 

"34. The Chief Commissioner of Revenue may ... by notice, 

prohibit the importation ... of any goods ... 

35. (1) The goods, the particulars of which are set out in Part I 

of Schedule II, are prohibited ... to be imported ... save as 

thereby excepted.  

(2) The King In Council may, from time to time, by order, 

amend Part I of Schedule II." 

Part I  referred to in s.35 contains a paragraph 7:  

"All books and any written or printed matter and sound or 

visual recordings which the Chief Commissioner shall declare 140 

to be seditious or which advocate violence, lawlessness or 

disorder." 

[7] Three things should be noticed at once about ss 34 and 35 of the Customs and 

Excise Act, even if it be assumed that Clause 7 of the Constitution is in no way 

offended by these sections, a matter which need not be decided in the appeals because 

of a concession yet to be mentioned. First, the sections refer to "goods", and do not 

appear to be apt to cover a blanket ban on future issues of a newspaper, the content of 

which cannot be known at the date of the notice under s 34 or declaration under s 35. 

Secondly, a declaration under s 35 and para 7 of Part I of the Schedule is a 

declaration, when made in respect of a newspaper, that its "printed matter" is 150 

seditious; that declaration obviously cannot be made of printed matter that does not 

yet exist, nor, whatever other limitations there may be, could it be made of existing 

printed matter that was not capable of bearing a seditious construction since the Chief 

Commissioner may not exercise his discretion capriciously. Thirdly, the final words 

of para 7, "or which advocate violence, lawlessness or disorder", do not confer a 

licence on any administrator to issue a declaration reflecting his own opinion, but are 

concerned with printed matter and recordings etc. which do in fact "advocate 

violence, lawlessness or disorder". If this part of the paragraph were relied on to 

justify the enforcement of the prohibition, the validity of the justification would 

necessarily depend on a proper understanding of what appears in the newspaper. 160 
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[8] In fact, it was ultimately accepted by counsel for the appellants that, neither in 

respect of the notice and declaration under ss. 34 and 35, nor in respect of later 

decisions to be referred to, did the Chief Commissioner or the other decision makers 

concerned ever rely on any issue of the Taimi 'o Tonga which actually advocated 

violence, notwithstanding that a matter specifically alleged by the Appellants and put 

forward, as will appear, as a reason for the prohibition of the newspaper was that it "is 

advocating and inciting violence". When pressed, the Appellants' witnesses could 

refer only to an article at page 10 of the 29 October 2002 issue of Taimi 'o Tonga 

which took the form of a journalist's interview of Professor Futa Helu, the well 

known founder of the 'Atenisi Institute. The interview begins with Professor Helu 170 

quoting from the philosopher Hegel on the subject of law and morality. It becomes 

clear, as one reads, that Professor Helu was expressing concern about the conduct of 

the Legislative Assembly, and particularly about the circumstances in which a 

number of members walked out of the Assembly while it was sitting. He said they 

"should walk out every time they see that their voice is not being heard". Then, in the 

last two sentences of a long article, he is reported as saying: 

"Representatives used to quarrel in the House, then they 

petitioned, and put forward impeachments, and now they are 

walking out. I fear the next thing might be violence, as people 

are passionate (about these issues) and they don't want to be 180 

treated as nothing." 

We have quoted this passage, and explained its context, because it was the one 

passage seized upon. But to do so is to demonstrate that not only was there no 

evidence of advocacy of violence; no reasonable view was open that violence was 

advocated, much less incited. 

[9] Promptly after receiving the notice and declaration under ss 34 and 35, the 

Respondent company and the Respondent 'Akau'ola began, on 6 March 2003, 

proceedings (in which the Respondent Moala later joined) challenging the validity of 

the decisions involved on various grounds, including denial of natural justice and 

violation of the Constitution. The next day, 7 March, and it was conceded as a 190 

response to the proceedings (in effect to shore up the defence of them), an Order-in-

Council was published in an Extraordinary Gazette Supplement: 

"ORDER-IN-COUNCIL 

IN EXERCISE of the powers vested by section 3 of the 

Prohibited Publications Act (Cap 54), His Majesty in Council 

hereby PROHIBITS the importation of any issue of the 

publication 'Taimi 'o Tonga' or part thereof." 

The same day, the Attorney-General wrote to Mr. 'Akau'ola: 

"I write to inform you that after due consideration on 7 

March 2003, His Majesty in Council is of the opinion that the 200 

importation of the 'Taimi 'o Tonga' into the Kingdom is 

contrary to public interest. Therefore such importation is 

prohibited forthwith, and an Order-in-Council to that effect is 

being gazetted.  
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The matters considered by His Majesty in Council included 

the following: 

1. The newspaper is involved in anti-attitude and 

propaganda against the Monarchy and the Tongan 

Government. It is committed to the removal of the present 

Institution of Government.  210 

2. The newspaper has caused considerable disaster, 

confusion and disaffection against the Monarchy and the 

Government.  

3. Over a period of time the newspaper produced articles on 

changes to the system of Government in this country. It 

has caused disaffection amongst the people. 

4. The newspaper published seditious materials.  

5. The newspaper is advocating and inciting violence, 

lawlessness and disorder.  

6. Complaints from individuals and groups, and a report 220 

from the Special Branch of the Ministry of Police, were 

received.  

7. The standard of journalism is unacceptable.  

8. The newspaper is foreign owned and is published 

overseas and imported into the Kingdom." 

The Respondents claimed that the Order-in-Council had been made in circumstances 

which denied them natural justice, since they had been given no opportunity to 

answer the allegations made on 7 March, and that it violated their constitutional 

rights. Other grounds of invalidity were also put forward. 

[10] It is from the Chief Justice's decision on the notice, declaration and Order-in-230 

Council that the first appeal comes. His Honour held all three to be invalid. So far as 

concerns the notice under s.34 and the declaration under s.35 of the Customs and 

Excise Act, it was ultimately conceded by counsel for the Appellants that there was 

no power to ban future editions of a newspaper by a notice or declaration under these 

sections. On this concession being made, it was accepted that the appeal must fail, to 

the extent that it is based on these sections. There were a number of other grounds for 

his Honour's decision, but in the circumstances, it is unnecessary to examine them all 

in this Court.  

[11] That leaves the issue of the Order-in-Council. This was based on s 3 of the 

Prohibited Publications Act (Cap 54):  240 

"3. (1) If His Majesty in Council is of the opinion that the 

importation of any publication is contrary to the public 

interest, he may prohibit the importation of such publication. 

(2) In the case of a publication to which subsection (1) 

applies and which is issued periodically, or in parts or 

numbers at intervals, whether regular or irregular, His 

Majesty in Council may prohibit the importation of any part 

or future issue thereof. 
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(3) Prohibition shall be notified by Order in Council." 

It will be seen that s 3 expressly refers to future issues of a publication. But the 250 

Appellants' reliance on it raises at least three questions: whether the Privy Council 

was obliged to accord the Respondents natural justice before making an Order-in-

Council specifically aimed at the Taimi 'o Tonga on the grounds alleged by the 

Attorney-General; whether those grounds included irrelevant matters so as to vitiate 

the decision; and whether the decision or the extremely broad terms of s 3 of the 

Prohibited Publications Act violated the Constitution, and particularly Clause 7. 

[12] So far as natural justice is concerned, there was once a view that this doctrine 

could not be applied to the making of such an instrument as an Order-in-Council. But 

that view was firmly rejected by the High Court of Australia in FAI Insurances Ltd v 

Winneke (1982) 41 ALR 1, and may also be seen as inconsistent with the subjection 260 

of the prerogative power, in a proper case, to a requirement to accord natural justice 

which the House of Lords affirmed in Council of Civil Service Unions v Minister for 

the Civil Service [1985] AC 374. In the High Court case, Gibbs CJ said (at 4): 

"I can see no reason in principle why the rules of natural 

justice should not apply to an exercise of power by the 

Governor in Council, who is of course not above the law." 

This case concerned the State of Victoria, where the Governor was the representative 

of the Queen. Gibbs CJ also pointed out (ubi supra) that in Canada an exercise of 

power vested in the Governor in Council was reviewable; that in New Zealand "the 

discretion of the Governor-General has been held to be examinable" (Reade v Smith 270 

[1959] NZLR 996); and that in Australia it had previously been held "that the court is 

free to inquire whether a statutory power granted to the Crown has been exercised for 

[a] purpose which the statute did not authorize." 

[13] The Appellants' counsel attempted to avoid the impact of these authorities by 

arguing that the Order-in-Council was protected from review by the terms of s 9 of 

Government Act (Cap 3), which gives force to an Order-in-Council pending a 

decision of the Legislative Assembly. But s 9 applies also to regulations, rules and 

orders of far less exalted status than an Order-in-Council; it cannot reasonably be 

construed as aimed at excluding any review in all these cases. In reality, it is 

concerned with a different topic, the giving of effect to subordinate legislation that is 280 

validly made in the first place. 

[14] It was then submitted that an alternative remedy had been available to the 

Respondents, to seek rescission of the Order-in-Council from the Privy Council, and 

that judicial review should have been refused until the exhaustion of the alternative 

remedy. But this submission is unreal in the circumstances, and in any case it was 

acknowledged that the suggested bar to relief could only be discretionary. Even if the 

argument were otherwise correct, as we do not think it is, we would not interfere with 

his Honour's discretion to entertain the Respondents' suit. 

[15] On the question whether natural justice was in fact accorded to the Respondents, 

counsel for the Appellants was driven to the contention that the letter of the lawyer 290 

for Taimi 'o Tonga in response to the section 34 notice was "in effect ... an exercise of 

the right to natural justice." But this is to misapprehend the principle completely. The 

lawyer's letter was a protest written out of the dark, and in ignorance of the grounds 
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alleged against his clients that they had to answer. A reasonable opportunity to 

answer allegations demands sufficient notice of what those allegations are. This was 

never afforded to the Respondents at any time. The point was made in Minister of 

Police v Moala [1997] Tonga LR 210 at 218, where knowledge of the case to be met 

was described as "the central requirement of natural justice". It is unnecessary to 

multiply citations of authority for so basic a rule. The learned Chief Justice cited 

Kanda v Government of Malaya [1962] AC 322 and Ridge v Baldwin [1964] AC 40. 300 

In the former case, Lord Denning said (at 337), speaking for the Privy Council (Lord 

Denning, Lord Hodson and Lord Devlin):  

"If the right to be heard is to be a real right which is worth 

anything, it must carry with it a right in the accused man to 

know the case which is made against him." 

[16] The learned Chief Justice held the Order-in-Council to be invalid on a number of 

grounds. Whatever else may be said about it, we are clearly of the opinion that it had 

to be set aside upon the basis that the Respondents were denied natural justice. We 

shall consider the ground of violation of the Constitution when we deal with the 

second appeal, but the reasons we have so far given are sufficient to require the 310 

dismissal of the first appeal. 

[17] We now turn to the second appeal.  

[18] The reserved judgment of the Chief Justice in the matters just dealt with was 

delivered on 4 April 2003. On the same day, a further ordinance issued from the Privy 

Council, being published in a Supplement of the Tonga Government Gazette. It had 

been "approved for submission to Privy Council" at a meeting of Cabinet on the 

previous afternoon. This further Ordinance, omitting some provisions not essential to 

an appreciation of the relevant questions, reads as follows: 

"TONGA GOVERNMENT GAZETTE SUPPLEMENT 

EXTRAORDINARY 320 

No. 8 4
th

 April 2003 

AN ORDINANCE 

for 

THE PROTECTION OF THE KING, 

ROYAL FAMILY, GOVERNMENT AND PEOPLE 

OF THIS KINGDOM FROM 

ABUSE OF PRESS FREEDOM 

BE IT ORDAINED by the King and the Privy Council in 

pursuance of the powers conferred by the Act of the 

Constitution of Tonga and by the Government Act as follows: 330 

1. This Ordinance may be cited as the Protection from Abuse 

of Press Freedom Ordinance 2003.  

2. In this Act [sic] unless the contrary intention appears – 

"import" means to bring into the Kingdom by any means and 

in any form including electronic transmission; 
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"publication" means any publication, or part thereof, listed in 

the Schedule. 

3. (1) It shall be unlawful for any person to – 

(a) publish;  

(b) sell or offer for sale;  340 

(c) distribute;  

(d) copy or reproduce; 

(e) possess; or 

(f) import 

any publication to which this Ordinance applies. 

(2) Any person who commits an offence under this 

Ordinance is liable upon conviction to a fine not 

exceeding $1,000 or imprisonment for any period not 

exceeding 2 years. 

... 350 

6. (1) The Cabinet may be [sic] regulation delete from or add 

to the list of publications in the Schedule. 

(2) Any action may only be done under subsection (1) if in 

the opinion of Cabinet such action is for the protection of 

the King, the Royal Family, the Government or the 

people of this Kingdom. 

(3) An action done under this section shall not be subjected 

to any judicial review. 

... 

SCHEDULE 360 

Taimi 'o Tonga newspaper 

Lali Media Limited publications 

Made at Nuku'alofa this 4
th

 day of April, 2003. 

By Order 

Hon. Ma'afu 

Acting Clerk to Privy Council" 

[19] The Chief Justice having held in further proceedings brought by the Respondents 

that this Ordinance was ultra vires and also violated the Constitution, and particularly 

Clause 7, the Appellants bring their appeal to the Court of Appeal. At the forefront of 

their argument, they place the proposition that the Ordinance was passed pursuant to 370 

an absolute prerogative power of the King. The first difficulty confronted by this 

argument is that the instrument itself purports to be made "in pursuance of the powers 

conferred by the Act of the Constitution of Tonga and by the Government Act": it 

claims no other authority. The relevant provisions appear to be Clause 50 of the 

Constitution and sections 7 and 8 of the Government Act. Clause 50 relevantly 

provides: 

"No Ordinance which may be passed by the King and Privy 

Council shall have any effect until the signature of the 

minister to whose department such Ordinance relates is 

affixed thereto and if such Ordinance shall be illegal such 380 

minister alone shall be responsible and when the Legislative 
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Assembly shall meet it may confirm such Ordinances and 

make them law or rescind them." 

[20] Two things should be noted at once about Clause 50. In the first place, it lends 

no support to any idea that an Ordinance may be passed under some prerogative 

power outside the ordinary operation of the Constitution; on the contrary, the 

Ordinances to which it refers do not have "any effect" except upon compliance with 

the Constitution, and it is expressly contemplated that a particular Ordinance may be 

found to "be illegal", in which case the relevant minister is made "responsible". Such 

illegality could, of course, be determined by the Supreme Court under Clause 90 (and 390 

see also Clause 82). In the second place, Clause 50 regulates the making of 

Ordinances which the King and Privy Council are otherwise empowered to make; it is 

not itself an independent source of power. That is quite clear from the words "which 

may be passed", words assuming that power has been granted in a particular case to 

pass an Ordinance. For the grant of power, it is necessary to go to a law enacted, as 

Clause 56 provides, by the King and the Legislative Assembly, the law making body 

under the Constitution. An Ordinance made pursuant to an Act is, of course, a form of 

delegated legislation, and its validity will be subject to review on that basis: Touliki 

Trading v. Fakafanua & Kingdom of Tonga (No.2) at 152; Minister of Police v. 

Moala at 213, 215-216. The purported exclusion of judicial review in certain cases 400 

cannot be effective to prevent the Supreme Court exercising its constitutional 

function of determining whether or not there has been a violation of the Constitution. 

[21] As we have said, the Ordinance under appeal is expressed as made in pursuance 

of powers conferred by the Constitution and the Government Act, and the relevant 

sections of the Act appear to be sections 7 and 8: 

"7. The King and the Privy Council may between the meetings 

of the Legislative Assembly pass Ordinances –  

(a) enacting regulations which may be required in 

consequence of circumstances arising between meetings of 

the Legislative Assembly; or  410 

... 

(d) enforcing the prerogative of the King which have been 

proposed by the King; or 

... 

8. Every Ordinance of Privy Council shall be signed by the 

King and the Minister of the department to which such 

Ordinance relates or if not relating to any department it may 

be signed by the Clerk of the Council and any Ordinance so 

signed shall upon promulgation have the full force and effect 

of law and it shall be placed before that session of the 420 

Legislative Assembly immediately succeeding the 

promulgation of the Ordinance to confirm, amend or 

rescind." 
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In the scheme of these provisions, it will be seen that s.7 states circumstances in 

which this form of delegated legislation may be made, and s.8 regulates that making 

in a manner partly reflecting the terms of Clause 50 of the Constitution. 

[22] The Appellants sought to rely on s.7 (a) and (d) as empowering the making of 

the Ordinance. But there was no evidence that this was an Ordinance that had been 

proposed by the King under paragraph (d). On the contrary, the evidence was that it 

was Cabinet that recommended it to the Privy Council, where the only speech about it 430 

was that of the Attorney-General. Nor is it possible to see in the Ordinance an 

enforcement of any prerogative. Counsel referred to what he said was the King's 

prerogative to protect himself; but there is no prerogative power to ban the 

publication of opinions or information. By Clause 7 of the Constitution King Tupou I 

gave Tonga the benefit of freedom of the press without reserving any prerogative to 

encroach on that freedom. The limitations expressed in Clause 7 refer to "the law of 

defamation, official secrets" and "the laws for the protection of the King and the 

Royal Family". The obvious subjects of these reservations are not some undefined, 

and possibly doubtful, prerogatives, but the laws the King and the Legislative 

Assembly are empowered by the Constitution to make and, of course, the laws 440 

expressed by its own clauses. As the Chief Justice held, in point of fact this 

Ordinance "did not enforce any personal prerogative of the King", and it was beyond 

any power conferred by para. (d). 

[23] So far as paragraph (a) is concerned, the Chief Justice held there was "no 

evidence that the Privy Council purported to act under [paragraph] (a)", but had it 

done so, there were, on the evidence, no such circumstances arising between meetings 

of the Legislative Assembly as could have justified it.  

[24] It follows that the second appeal also must be dismissed, quite apart from the 

attack the Respondents mounted against the Ordinance on the basis of the 

Constitution. 450 

[25] In the circumstances, we do not find it necessary to examine many arguments 

which, interesting though they might be, could not affect the result. However, it is, we 

think, desirable to deal with some further matters. 

[26] The Respondents claimed that clause 10 of the Constitution avoided the 

Ordinance on the basis that it amounted to an impermissible punishment of them. But 

if the Ordinance had been otherwise valid, the fact that its effect would have been to 

inflict loss upon them would not have altered its character. Disbarment, for example, 

may be felt as severely punitive in its consequences for a lawyer; however, the object 

is not punishment, but protection of the community. We have no doubt Clause 10 

would not apply to an ordinary provision for the disbarment of a practitioner. 460 

[27] It is Clause 7 which provides the real constitutional objection both to the Order-

in-Council in the first appeal and to the Ordinance in the second appeal. Clause 7 is a 

constitutional guarantee of freedom of speech and of the press. Some limitations are 

conceded by its language and, as applies to any provision in an instrument, some 

modification of it may be implicit in the context in which it appears (see, for example, 

Minister of Police v. Moala at 219, commenting on the effect on it of Clause 70). But 

such a guarantee is not to be ignored or brushed aside. Prohibitions aimed at a 

newspaper which has complied with the general law – as the prosecution record with 

respect to the Taimi 'o Tonga demonstrates it has – may not lawfully ban it simply 
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because it expresses views inimical to those of the Government. Nor is advocacy of 470 

amendment of the Constitution by constitutional processes unlawful. How could it be, 

when Clause 79 of the Constitution expressly contemplates its amendment and the 

discussion of proposed amendments? In a system of responsible government which 

includes the participation of regularly elected representatives of the people and of the 

nobles, public discussion is an essential element, as the great King Tupou I plainly 

recognized: see also Minister of Police v Moala at 219-220, a passage more 

accurately reported in [2001] NZAR 917 at 928. 

[28] In our opinion, the appeals fail also on the ground that the actions taken under 

the various provisions earlier set out violated Clause 7 of the Constitution. 

[29] Senior counsel appearing for the Respondents sought an order for indemnity 480 

costs, or costs as between solicitor and client. However, such an order is rarely made 

where proceedings raise real issues of importance, as the constitutional questions in 

these appeals undoubtedly are. We think the appeals should be simply dismissed with 

costs. 

[30] A matter of considerable practical importance for the working both of the 

Legislative Assembly and of the Courts of Tonga was raised, arising out of the fact 

that the Appellants include members of the Legislative Assembly which is sitting, and 

is expected to continue to sit for some months. Clause 73 of the Constitution 

provides: 

"The members of the Legislative Assembly shall be free from 490 

arrest and judgment whilst it is sitting except for indictable 

offences and no member of the House shall be liable for any 

thing he may have said or published in the Legislative 

Assembly." 

For the Appellants, it is argued that an effect of this clause is to preclude the Court of 

Appeal from giving judgment while the Legislative Assembly is in session. 

Acknowledging there is no case law on the point, counsel submitted, on what he said 

were firm instructions, "that no judgments of the Court can or may be delivered until 

the House has risen from sitting and in this instance that is likely to be in October 

2003". Although we assume that submission was overstated, and judgment could be 500 

delivered as against parties not members of the House, the extent of the disruption of 

the work of all courts in the Kingdom that the success of the submission would 

involve is very plain. 

[31] Clause 73 closely reflects the terms of clause 76 of the original 1875 

Constitution, except for the words "and judgment" which were inserted after "arrest" 

in 1914. As it was originally drafted, the 1875 version made the concluding provision, 

denying liability for anything said by a member in the assembly, a separate sentence 

beginning with the word "And ....". This emphasized the fact that the clause dealt 

with two distinct questions: the conferral of what was then a limited freedom from 

arrest; and the conferral of immunity from liability for statements made in the House. 510 

One thing, we think, is clear; that the putting together of these two subjects in one 

sentence, possibly because of a stylistic objection to a sentence beginning with 

"And", had no effect on the meaning: cf, to give one example, the deletion from the 

original Clause 74 of "And" which occurred in the framing of the modern Clause 71, 

also a provision amended in 1914. 
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[32] It is the former of these two distinct provisions of Clause 73 with which we are 

concerned. While it covered only "arrest", the conclusion seems clearly justified that 

its purpose was to protect the Legislative Assembly from the disruption of its 

proceedings that might be caused by the arrest of a member during a sitting of the 

House. When the words "and judgment" were added, did they change the object of 520 

the provision, or did they extend it to another form of interruption of a member's 

work in the House? If the word "judgment" is understood as an extension of "arrest" 

to cover also the other coercive effects, apart from arrest, of the orders of a court 

which might distract a member from the performance of his duties during the sitting 

of the House, a consistent and logical meaning will be preserved in the construction 

of the Constitution. On the other hand, given the Constitution's concern (expressed in 

Clause 65) that the people shall be represented only by members who are "not in debt 

for a larger amount than is allowed by law", and the possibility of disqualification 

otherwise (for instance, in certain cases also referred to in Clause 65, for "holding an 

office of emolument under the Crown"), if Clause 73 barred delivery of judgment in 530 

any case for a long period, it could result in a serious breach of the qualification of a 

member continuing unremedied with the sanction of the Constitution itself. That 

would be a result consistent neither with the purposes of the instrument as a whole 

nor with the achievement of any object likely to have been intended by Clause 73. 

[33] To turn from a consideration of what may have been the purpose of the 

amendment of the clause to an examination of its language, the most noticeable 

feature of that language is the use of the word "free". As is the case with the 

notoriously problematic s. 92 of the Constitution of Australia, this word inevitably 

poses the question, free from what? Freedom from arrest is easy to understand, 

because the word "free" is commonly used to express the opposite state to that of 540 

being in custody. But to be free from judgment, in a corresponding sense, might 

simply be not to be bound by the judgment, or more precisely to be free of its 

incidents. The clause does not say "free from delivery of judgment", "but free from ... 

judgment". The observance of this distinction is assisted by the association of 

"judgment" with "arrest", which invites the application of the maxim "noscitur a 

sociis", that light is thrown on the meaning of a word by the words with which it is 

associated. 

[34] In our opinion, both broad considerations of the apparent purpose of the 

provision, and also textual considerations, support the conclusion, to which we have 

come, that Clause 73 does not prevent the delivery of judgment, and the making and 550 

entry of orders pursuant to it, by any Court but, by freeing a member from its 

incidents during the continuance of the sitting of the House (where it is delivered 

during that sitting), the clause operates to suspend the effect of the judgment and 

orders as against a member. For the avoidance of any doubt, we add that this includes 

the running of time for appeal, where the judgment is appealable, so that time only 

begins to run against the member upon the rising of the House. 

[35] Accordingly, we publish these reasons, and make the appropriate orders, without 

delay, notwithstanding the current sittings of the Legislative Assembly. The orders 

we make are that each appeal be dismissed with costs. 
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Edwards v Pohiva 
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Burchett and Tompkins JJ, and Ward CJ 

Appeal 1/2003; C 559/1998 

17 and 18 July 2003; 25 July 2003 

Torts - false imprisonment – liability and question of immunity 

Damages – false imprisonment - considerations 

In the Supreme Court the judge held that the first defendant (the respondent) had 

established their claim for damages for wrongful imprisonment against the Kingdom 

of Tonga and against the appellant. He dismissed the respondents' claim for 10 

exemplary damages. He made the following awards for general and aggravated 

damages against the appellant and the Kingdom of Tonga jointly and severally: first 

respondent: $20,000, second respondent: $17,000, and third respondent: $20,000. He 

awarded the respondents costs against the appellant and the Kingdom. The appellant 

appealed against liability, contending that judgment should be entered for the 

appellant. He did not appeal against the quantum of the award. The respondents gave 

notice of intention to submit that the judgment should be affirmed on the alternative 

ground of breach of their constitutional rights, and have cross-appealed on the ground 

that the damages awarded were too low. The Kingdom of Tonga did not appeal 

against the finding on liability or damages. 20 

The facts are set out in the Supreme Court decision at Pohiva anors v Kingdom of 

Tonga anor [2002] Tonga LR 333  

Held: 

1. The judge was correct in concluding that section 4(2) of the Crown 

Proceedings Act gave immunity to the Kingdom and did not give 

immunity to servants or agents of the Kingdom. The defence and ground 

of appeal based on that section did not succeed. 

2. The appellant did not succeed in the grounds of his appeal which relied on 

the Police Act and the Magistrates' Courts Act as he was neither a police 

officer nor a magistrate. 30 

3. It was not an error of law for the judge to make a single global award. The 

judgment identified, in general terms, the factors taken into account. The 

judge said that it included a penal element and he was not required to do 

more. The ground of appeal challenging the award did not succeed. 

4. As to aggravated damages, the court found that the judge, in assessing the 

damages that he did, equivalent to $800 and $680 per day, failed to make 

an adequate allowance for the aggravating factors. After taking all the 
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aggravating factors into account including the breach of the respondents' 

constitutional rights and the manner in which the appellant and the 

Kingdom conducted the litigation the court concluded that the first and 40 

third respondents should have been awarded $30,000 damages. It was 

accepted that the award to the second respondent should be less and 

therefore the appropriate amount for that respondent was $27,000. There 

were no grounds for distinguishing between the appellant and the 

Kingdom. The judgment should be against both, jointly and severally. 

5. As to exemplary damages, the court considered that when the case 

required consideration of basic, aggravated and exemplary damages it was 

preferable to deal with basic and aggravated damages before exemplary 

damages. As to the amount the court bore in mind that the general and 

aggravated damages were assessed at above $87,000 which was a 50 

substantial amount in Tonga. Also, any element of exemplary damages 

was for the manner of the imprisonment not the imprisonment itself. The 

court considered that the award contained a sufficient punitive element. It 

did not consider that any further amount by way of exemplary damages 

was necessary to show the court's condemnation of the conduct for which 

the appellant and the Kingdom bore the responsibility. 
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Statutes considered: 

 Constitution of Tonga (Cap 2) 

 Crown Proceedings Act (Cap 13) 

 Evidence Act (Cap 15) 

 Magistrates' Courts Act (Cap 11) 

 Police Act (Cap 35) 

Counsel for appellant : Mr Stanton and Mr Edwards  

Counsel for respondents : Mr Harrison QC  

Counsel for Kingdom of Tonga : Ms Simiki 90 

Judgment 

Introduction 

[1] The appellant in the first appeal, the second defendant in the Supreme Court, has 

appealed and the respondents in the first appeal, the plaintiffs in the Supreme Court, 

have cross-appealed against the judgment of Ford J delivered on 3 December 2002 

following a hearing over 9 days in May, July and August 2002. The judge observed 

that the delivery of the judgment was delayed pursuant to clause 73 of the 

Constitution which frees members of the Legislative Assembly from judgment while 

the House is sitting. On this observation, see paragraph [71] below. The appellant and 

the second respondent are both members of the House. The 2002 session of the 100 

Legislative Assembly closed on 28 November 2002. Throughout this judgment we 

refer to the parties by their titles in the first appeal. 

[2] The judge held that the respondents had established their claim for damages for 

wrongful imprisonment against the Kingdom of Tonga, the first defendant in the 

Supreme Court, and against the appellant. He dismissed the respondents' claim for 

exemplary damages. He made the following awards for general and aggravated 

damages against the appellant and the Kingdom of Tonga jointly and severally: 

[a] First respondent: $20,000 

[b] Second respondent: $17,000 

[c] Third respondent: $20,000 110 

He awarded the respondents costs against the appellant and the Kingdom. 

[3] The appellant has appealed against liability, contending that judgment should be 

entered for the appellant. He does not appeal against the quantum of the award. The 

respondents have given notice of intention to submit that the judgment should be 

affirmed on the alternative ground of breach of their constitutional rights, and have 

cross-appealed on the ground that the damages awarded were too low. The Kingdom 

of Tonga has not appealed against the finding on liability or damages. 

[4] In the course of the hearing, it became apparent that the respondents in their cross-

appeal were contending that the damages awarded to the respondent against the 

appellant and the Kingdom of Tonga were inadequate. The Kingdom of Tonga was 120 

not expressly a party to the appeal. Dr Harrison submitted that the notice of cross-

appeal had the effect of making the Kingdom of Tonga a party in accordance with O 
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3 r 2, but in case that was not so, he made an oral application for leave to appeal 

against the Kingdom of Tonga on the grounds set out in the notice of cross-appeal. 

Ms Simiki for the Kingdom of Tonga opposed the application. After hearing counsel, 

the court granted the application. Ms Simiki applied for an adjournment. That 

application was declined, as the court considered that the Kingdom of Tonga had had 

notice of the grounds of appeal, and should be in a position to proceed. Ms Simiki had 

filed written submissions in opposition to the matters raised against the Kingdom in 

the cross- appeal. She had been present during the whole of the hearing. 130 

Background 

[5] The judgment in the High Court described the events that occurred: 

Towards the end of August 1996, the peoples' representatives 

in the Legislative Assembly determined to attempt to have 

Parliament impeach the then Minister of Justice and Attorney-

General for attending the Olympic Games in Atlanta, 

Georgia, in the United States after the Chairman of the House 

had allegedly declined his application for leave. It was also 

alleged that he had committed theft in drawing and using the 

amount of $2615, which he had not been entitled to receive 140 

once his leave application had been declined. 

At noon on 4 September 1996 the motion for impeachment of 

the Minister was submitted to the office of Parliament by one 

of the peoples' representatives. A special procedure is 

prescribed in the Standing Orders of the Legislative Assembly 

for dealing with impeachment matters. Before any of the 

formal processing steps could be taken, however, an article 

appeared in the Taimi 'O Tonga newspaper dated 4 September 

1996 under the heading "Impeachment". The article said that: 

"An impeachment of the Minister of Justice has been 150 

submitted by the peoples' representatives" and it then went on 

to set out the full text of the impeachment notice including 

full particulars of the allegations of misconduct made against 

the Minister. 

The first plaintiff, Mr Pohiva, who was the number one 

peoples' representative in the Legislative Assembly 

subsequently admitted to the House that it was he who had 

passed the impeachment notice of motion on to the newspaper 

for publication. He told the court that he had taken similar 

action on previous occasions without any adverse 160 

consequences. 

On 11 September 1996 the Chairman of the Legislative 

Assembly issued a summons to the three plaintiffs to attend 
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before the House on Thursday 19 September 1996. The 

second plaintiff, Mr Moala, who is based in Auckland, is the 

editor and publisher of the "Taimi 'O Tonga" newspaper. The 

third plaintiff, Mr 'Akau'ola, is the assistant editor and 

advertising manager of the Taimi 'O Tonga; he resides in 

Tongatapu. The summons charged the plaintiffs with 

publishing an article on impeachment which was "not correct 170 

and it is disrespectful to the Legislative Assembly". 

[6] There followed what was described as "Parliament's contempt hearing" on 

Thursday 19 September. The respondents were present, the second and third 

respondents represented by counsel, the first respondent representing himself. They 

were given the opportunity to answer the allegations against them. The hearing was in 

public. The appellant was amongst those who voted for the respondents to be found 

guilty. He abstained from voting on the penalty to be imposed. 

[7] At the conclusion of the hearing, Parliament determined that the respondents were 

guilty and should be imprisoned for 30 days. The Speaker of the Legislative 

Assembly issued a warrant in these terms:  180 

"20 September 1996 

To the Minister of Police 

Nuku'alofa 

The Legislative Assembly ordered to prison: 

1 'Eakalafi Moala 

2 Filokalafi 'Akau'ola 

3 'Akilisi Pohiva 

for 30 days commencing 5 o'clock on the afternoon of 19 

September 1996 by virtue of the power vested in the 

Legislative Assembly by clause 70 of the Constitution and the 190 

judgment of the House on this day regarding their 

imprisonment. 

They are not to be released until after the expiration of 30 

days or otherwise ordered by Parliament for a shorter time. I 

ask that immediate effect be given to this order. 

Fusitu'a 

Chairman of the Legislative Assembly." 

[8] The appellant was handed the warrant shortly after the House had risen for the 

day. He passed it on to Police Inspector Tu'ihalamaka who executed it on 20th 

September, 1996, the day it was issued. The respondents were arrested. 200 
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[9] The second and third respondents applied to the High Court for the issue of writs 

of habeas corpus. The application was heard by Lewis J on 24th September, 1996 and 

refused, the judge holding that Parliament was entitled to determine whether the 

respondents' conduct amounted to contempt in terms of clause 70 of the Constitution: 

Moala & anor v Minister of Police (No1) [1996] Tonga LR 202. 

[10] A further application for habeas corpus was then made by all three respondents 

upon the new ground that Parliament did not have power to detain offenders in prison 

beyond the period of the parliamentary session. The 1996 session of the Legislative 

Assembly had closed on 3rd October, 1996. The application was heard by Lewis J on 

4 October and again it was refused. Moala & ors v Minister of Police (No 2) [1996] 210 

Tonga LR 207. 

[11] The respondents then made a third application for habeas corpus based on certain 

provisions in the Constitution. That application came before Hampton C J on 14th 

October, 1996. The Chief Justice upheld the application and ordered the immediate 

release of the respondents, holding that the allegations contained in the form of 

summons fell outside the terms of clause 70, and that the minimum requirements of a 

fair trial were not met: Moala & ors v Minister of Police (No 3) [1996] Tonga LR 

211. 

[12] The appellant appealed the decision of Hampton C J. This court dismissed the 

appeal. It held that the charge was defective in that it did not comply with either the 220 

first or the second part of clause 70 of the Constitution. The court also noted that the 

Chief Justice had been correct in holding that clause 70 entitled the respondents to 

natural justice: Moala and ors v Minister of Police [1997] Tonga LR 210. 

The issues on the appeal 

[13] We agree with, and the appellant did not challenge, the judge's description of the 

law of false imprisonment at page 7 of the judgment: 

"The law relating to the tort of false imprisonment is well-

established. It is a form of trespass to the person. As stated by 

Lord Bridge in Hague v Deputy Governor of Parkhurst 

Prison [1991] 3 All ER 733 at 743: 230 

"The tort of false imprisonment has two 

ingredients: the fact of imprisonment and the 

absence of lawful authority to justify it."  

It is a tort of strict liability. There is no onus on a plaintiff to 

prove that the imprisonment was unlawful or malicious. Once 

the plaintiff establishes the fact of imprisonment, that is 

sufficient to make out a prima facie case and the onus then 

falls on the defendant to prove that the detention was lawful. 

It may be so, for example, if it is pursuant to an order of the 

court or the exercise of statutory powers. An action for false 240 

imprisonment will succeed or fail depending on whether the 



+ + 
 

Edwards v Pohiva (CA)  237 

 

defendant can, as a matter of law, justify the detention or 

imprisonment." 

[14] The appellant accepts that the two ingredients of the tort have been made out. 

The fact of imprisonment was proved and is not now challenged. The absence of 

lawful authority was clearly established in the decision of this court. The judge's 

finding, based on s 99 of the Evidence Act (Cap 15), that the Kingdom of Tonga, 

although not a party to the habeas corpus proceedings, is bound by this court's 

judgment that clause 70 of the Constitution did not authorize the bringing of the 

charge set out in the summons, is not challenged by the appellant. 250 

[15] The issues on this appeal are: 

[a] Whether the acts of the appellant were protected by the 

immunity in s 4 (2) of the Crown Proceedings Act (Cap 

13). 

[b] Whether the acts of the appellant were protected by the 

immunity in s 32 (1) of the Police Act. 

[c] Whether the respondents were entitled to succeed on their 

alternative cause of action for breach of their 

constitutional rights. 

[d] The appellant's challenge to the award of damages to the 260 

second respondent. 

[e] The respondents' challenge to the assessment of damages. 

Crown Proceedings Act, s 4(2) 

[16] The appellant claimed by way of defence in the Supreme Court that he was 

entitled to immunity under the provisions of the subsection. It provides: 

(2) No proceedings shall lie against the Kingdom by virtue of 

this section in respect of anything done or omitted to be done 

by any person while discharging or purporting to discharge 

any responsibilities of a judicial nature vested in him or any 

responsibilities which he has in connection with the execution 270 

of judicial process. 

[17] The first issue is whether the subsection provides an immunity to the appellant 

sued personally and in his capacity as Minister of Police. The judge found that the 

appellant could not rely by way of defence on the immunity afforded the Crown 

under the subsection. He accepted the submission on behalf of the respondents that 

the subsection is about the vicarious liability of the Crown in respect of torts and does 

not afford the appellant a defence. 

[18] The appellant submits that the judge erred in reaching this conclusion. It was 

submitted on his behalf that the appellant, when participating in the vote in the 

Legislative Assembly and when acting subsequently in his capacity as Minister of 280 

Police involved in the execution of the warrant, was acting on behalf of and as the 

representative of the Kingdom and was therefore entitled to the immunity given to the 

Kingdom. 
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[19] We are satisfied that the judge was correct. The subsection gives immunity to the 

Kingdom. It does not give immunity to the servants or agents of the Kingdom. We 

reach these conclusions for these reasons. 

[20] The Act is, as its long title says, "An Act to Make Provision for Suits By and 

Against the Kingdom of Tonga". Section 4 is concerned with the liability of the 

Kingdom in tort: 

"4. Subject to the provisions of this Act, the Kingdom of 290 

Tonga shall be subject to all those liabilities in tort to which, 

if it were a private person of full age and capacity, it would be 

subject – 

(a) in respect of torts committed by its 

servants or agents; 

(b) ..." 

Elsewhere the Act refers expressly to the rights and liabilities of the Kingdom of 

Tonga, such as s 5 relating to suits against the Kingdom, and s 7 concerning the rights 

of parties in suits in which the Kingdom is a party. What is significant is that these 

and other provisions clearly relate to the Kingdom itself, not to its servants or agents, 300 

except where it is clearly stated in s 4 a). 

[21] It is a primary canon of statutory construction that, unless there is a patent 

ambiguity or the context otherwise requires, the words used are to be given their plain 

ordinary meaning. In the context of the Act, the words "the Kingdom of Tonga" in 

their ordinary meaning, mean the Kingdom. There are no grounds for reading the 

words as meaning "the Kingdom of Tonga, its servants or agents". Had that been the 

intention, the necessary phrase would have been used, as it was in s 4(a). 

[22] Nor do we find any reason for identifying the appellant with the Kingdom. He 

may have been acting on behalf of the Kingdom as a member of the Legislative 

Assembly and as the Minister of Police, but that does mean that he is to be regarded 310 

as the Kingdom. 

[23] Support for this approach is to be found in the judgment of McGechan J in Fyfe v 

Attorney General [2001] NZAR 498, 508. Section 6(5) of the New Zealand Act is the 

same as s 4(2) of the Tongan Act. McGechan J said: 

Section 6(5) is intended to apply to vicarious liability: the 

liability of the Crown in respect of acts by another person. . . I 

do not see s 6(5) as intended to extend to protect an individual 

- here Inspector O'Fee - against his own acts." 

[24] McGechan J went on to refer to an earlier decision of his, Crispin v The 

Registrar of the District Court at Napier [1986] 2 NZLR 246, in which he had 320 

assumed that the Deputy Registrar was entitled to the protection of s 6(5). That 

assumption was not correct. He said, "I now consider s 6(5) does not apply to protect 

a delinquent Crown servant himself or herself." 

[25] The judge found, citing the judgment of Clarke J in Cowell v Corrective Services 

Commission [1988] 13 NSWLR 714, that at all material times the appellant can 
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properly be regarded as being responsible for the detention of the respondents during 

the term of their sentence. That finding was not challenged by the appellant. We agree 

with it. The result is that the appellant was, to use McGechan J's phrase, "a delinquent 

Crown servant himself", and as such, s 4(2) does not protect him. 

[26] Further support for this approach is in the judgment of the House of Lords in M v 330 

The Home Office [1994] 1 AC 377, 408, where Lord Woolf, referring to the history of 

proceedings against the Crown prior to the passing of the UK version of the Act, cited 

the judgment of Cockburn CJ in Feather v the Queen (1865) 6 B & S, 257, 296: 

"As the Sovereign can authorise no wrong to be done, the 

authority of the Crown would afford no defence to an action 

brought for an illegal act committed by an officer of the 

Crown." 

[27] Likewise, in terms of the present circumstances, the immunity of the Kingdom 

affords no defence to an action brought against the appellant as an officer of the 

Kingdom. 340 

Conclusion on s 4(2) 

[28] For the reasons we have expressed, the defence and ground of appeal based on s 

4(2) cannot succeed. Having reached this conclusion, it is unnecessary for us to 

consider whether the Legislative Assembly, when considering the charge against the 

respondents and issuing the warrant for their arrest, was discharging or purporting to 

discharge any responsibilities of a judicial nature within s 4(2), or whether the 

appellant as the person responsible for the arrest of the respondents, was exercising a 

responsibility he had in connection with the execution of judicial process within the 

same provision. These are complex and difficult legal issues. It is not satisfactory for 

us to comment on them in an obiter way. Rather they should be decided in 350 

proceedings where they will be determinative. 

Police Act,  s 32(1) 

[29] The appellant submits that he is entitled as a defence to rely on s 32(1) of the 

Police Act (Cap 35). That subsection provides: 

(1) Where the defence to any suit instituted against a police 

officer is that the act complained of was done in obedience to 

a warrant purporting to be issued by a magistrate, the court 

shall, upon production of the warrant containing the signature 

of the Magistrate and upon proof that the act complained of 

was done in obedience to such warrant, enter judgment in 360 

favour of such police officer. 

[30] It was submitted on behalf of the appellant that, when executing the warrant, he 

was acting as a police officer, and that the warrant was issued by a body equivalent to 

a magistrate. We do not accept either of those submissions. We can state our reasons 

quite shortly. 
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[31] A police officer is a person who becomes such by the Police Act (Cap 35). 

Sections 11, 12 and 13, relating to enlistment, duration of service and declaration on 

enrolment cannot apply to the appellant as Minister. Put simply, he is not a police 

officer. His role and his powers are set out in s 8, and are completely different from 

those of a police officer. This point is so obvious, it does not call for further 370 

elaboration. 

[32] It is equally obvious that the Legislative Assembly is not a magistrate. A 

magistrate is a person appointed as such pursuant to s 3 of the Magistrates' Courts Act 

(Cap 11). The appellant in his statement of defence pleaded that he was entitled to 

immunity under the subsection because he was executing a lawful warrant issued by 

the Speaker of the Legislative Assembly. That is clearly wrong. The subsection has 

nothing to do with such a warrant. Neither the appellant's submissions in this court 

nor in the Supreme Court advanced any grounds in support of the contention that the 

warrant in this case was a warrant issued by a magistrate. 

[33] This defence and ground of appeal cannot succeed. 380 

Breach of constitutional rights 

[34] The respondents claimed, as an alternative cause of action, that the imprisonment 

and detention constituted an actionable breach of the Constitution and of their rights 

thereunder. The judge did not refer to this cause of action in the judgment. The 

respondents submitted that they were entitled to succeed on this alternative cause of 

action which, they submitted, is not subject to, or prevails over, any immunity in s 

4(2) of the Crown Proceedings Act or in s 32(1) of the Police Act. 

[35] Dr Harrison submits that this court has not previously considered the question 

whether the Constitution of Tonga gives rise to a separate cause of action for damages 

or compensation for a proved breach of a constitutional provision. However, he also 390 

accepts that, if the court rejects the appeal on other grounds, it will not be necessary 

to decide whether there is a separate right of action for breach of the Constitution. 

[36] That is now the position. The appeal having otherwise failed, we do not propose 

to deal with this submission in what would necessarily be an obiter finding. It is 

preferable that this issue be determined in a case where the decision will be 

determinative. 

The award to the second respondent 

[37] The second respondent did not appear in person nor did he give evidence at the 

hearing. The judge took this into account when fixing the general and aggravated 

damages, observing that whereas the other two respondents gave evidence of the 400 

personal effect of their imprisonment such as humiliation and injury to feelings, the 

second respondent did not. It was for that reason that he awarded the second 

respondent an amount less than that awarded to the other two respondents. 

[38] The appellant initially submitted that for these reasons, the award of damages to 

the second respondent could not stand. In the course of the oral submissions, counsel 

abandoned that submission, but submitted that this was a factor to be taken into 

account in assessing damages. When it was pointed out that the appellant had not 
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appealed against the assessment of damages, Mr Stanton accepted that the appellant 

could not challenge the assessment. This ground of appeal was abandoned. 

The respondents' cross appeal on damages 410 

[39] The respondents submit that the judge erred in 

[a] failing to make an award for exemplary damages, 

[b] failing to consider aggravated damages separately from 

general damages, 

[c]  assessing the general and aggravated damages at 

inadequate amounts. 

The approach in the Supreme Court 

[40] The Judge commenced his judgment on damages by considering the claim for 

exemplary damages. He dealt at some length with the evidence of the Superintendent 

of Prisons, who held the position at the relevant time but not at the time of trial. The 420 

result of his examination of that evidence was his conclusion that he had reservations 

about a good deal of the evidence and he would not be prepared to rely upon it to 

substantiate a claim for exemplary damages against the Minister. Similarly none of 

the other evidence sought to be relied on in support of the exemplary damages claim 

was, in his view, sufficient. 

[41] He concluded that he could find no evidence of any "high-handed or outrageous" 

conduct on the part of the appellant warranting an award of exemplary damages. He 

did not consider whether there were grounds for an award of exemplary damages 

against the Kingdom. 

[42] He then turned to the assessment of general and aggravated damages, 430 

commencing with the following statement of basic principles, with which we are in 

agreement. 

"Turning to the claim for general and aggravated damages, 

the relevant principles seem now to be well established. They 

were rather comprehensively analysed in two recent cases. 

First, by the English Court of Appeal in Thompson v 

Commissioner of Police of the Metropolis [1998] QB 498, 

and more recently, by both the Court of Appeal, (Lord Woolf 

MR) and the House of Lords in the Brockhill Prison case [R v 

Governor of Brockhill Prison ex parte Evans (No 2) [2001] 2 440 

AC 19]. The House of Lords upheld the approach outlined by 

Lord Woolf, which Lord Hope (at 40) described as a 

guideline "in an area where guidance was almost entirely 

lacking." 

Lord Woolf (at 116) had noted: 

". . .there can be two elements to an award of 

damages for false imprisonment; the first is 
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compensation for loss of liberty and the 

second being the damage to reputation, 

humiliation, shock, injury to feelings and so 450 

on which can result from loss of liberty." 

In the Thomson case, Lord Woolf expressed the view that in 

calculating the proper compensation for loss of liberty the 

analogy with personal injury cases was closer than cases of 

defamation and the compensation was for "something which 

is akin to pain and suffering". In relation to aggravated 

damages his Lordship noted that a penal element can properly 

be involved, however, as he put it, "aggravated damages . . . 

are primarily to be awarded to compensate the plaintiff for 

injury to his proper pride and dignity and the consequences of 460 

being humiliated." 

[43] After commenting that the approach in England needs to be regarded with some 

caution because of the different situation pertaining in the Kingdom, he goes on to set 

out his conclusions on the impact that the imprisonment had on the respondents: 

"I have no doubt that the experience endured by the plaintiffs 

in the present case was traumatic in every sense of the word. 

They were professional people carrying on their respective 

occupations and public duties then suddenly literally 

overnight, for no lawful reason, they were earmarked as 

common criminals and incarcerated in the maximum security 470 

wing at Hu'atolitoli Prison. I listened carefully as the 

plaintiffs' evidence unfolded and Messrs Pohiva and 'Akau'ola 

recounted and relived again the events of 19 September 1996 

and the aftermath. Even though almost 6 years had passed 

since those events took place and the witnesses were able to 

speak about their ordeal with some detachment, that did not 

detract in any way from the deep sense of injustice which was 

still apparent in their demeanour as they slowly and 

deliberately described their horrendous experience. 

I will not recount all the evidence. I do not consider that the 480 

plaintiffs overstated their case. They were subjected to a 

grave injustice. In addition to their confinement with sparse 

resources and no comforts whatsoever, special restrictions 

were placed on other aspects of their detention. With some 

very minor exceptions, they were denied access, for example, 

to writing materials and visitors. For these reasons, I am 

satisfied that a proper basis has been established for a penal 

element in the award of aggravated damages." 

[44] We note that despite rejecting the claim for exemplary damages, he did consider 

that a penal element could be included in the claim for general damages, which 490 

accords with the approach of Lord Woolf to which he had earlier referred. 
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[45] After considering evidence relating to earnings in Tonga which he considered 

gave a reasonably accurate barometer of the value of money in the Kingdom, taking 

into account the absence of, and therefore the lack of any evidence from, the second 

respondent and the medical condition of Mr Pohiva, to which we later refer, he made 

the assessment of general and aggravated damages by global figures in the amounts 

we have set out above. 

The form of the award of general and aggravated damages 

[46] It was submitted on behalf of the respondents that the judge erred in not 

articulating how and why he reached the awards on account of general and 500 

aggravated damages. No reasons, it was submitted, were given to identify what part 

(if any) aggravation of damages played in the fixing of the amounts awarded. Dr 

Harrison submitted that this approach constituted misdirection and an error of law. 

[47] We do not accept this submission. It is correct that in Thompson v Commissioner 

of Police [1998] QB 498, Lord Woolf delivering the judgment of the Court of Appeal 

said that compensatory damages for wrongful imprisonment are of two types, first, 

ordinary damages which he suggests should be described as basic, and secondly, 

aggravated damages that can only be awarded where there are aggravating features 

about the defendant's conduct which justifies the award of aggravated damages. 

However later in his judgment at page 516 he said, in the context of a jury trial, that if 510 

the jury considered the case is one for the award of damages other than basic damages 

then they should usually make a separate award for each category. He went on to 

observe that this is contrary to the present practice but in his view will result in 

greater transparency as to the make-up of the award. 

[48] The more orthodox approach is in the judgment of the High Court of Australia in 

Gamser v the Nominal Defendant (1976) 136 CLR 145, 155. Aickin J said: 

"[The judge] did not indicate that he had arrived at that figure 

by a process of attributing particular sums to individual 

ingredients and in this respect he followed the indication 

which this court had given in Arthur Robinson (Grafton) Pty. 520 

Ltd. v Carter (1968) 122 CLR 649 that it is preferable not to 

attempt to assess a figure under each possible individual 

heading and then to add up the total . . . There can certainly be 

no error in refraining from attributing separate amounts to 

various headings or topics regarded as matters to be adverted 

to in assessing general damages." 

[49] While the judge could, if he chose, have made a separate award under each head, 

it is certainly not an error of law to make a single global award. His judgment 

identified, in general terms, the factors he took into account. He said it included a 

penal element. He was not required to do more. This ground for challenging the 530 

award does not succeed. 
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The amount of the awards of general and aggravated damages 

[50] A classic statement of the grounds upon which a Court of Appeal will interfere 

in the assessment of damages by a judge is in the judgment of Greer LJ in Flint v 

Lovell [1935] 1 KB 354 at 360: 

"This court will be disinclined to reverse the finding of a trial 

judge as to the amount of damages merely because they think 

that if they had tried the case in the first instance they would 

have given a lesser sum. In order to justify reversing the trial 540 

judge on the question of the amount of damages it will 

generally be necessary that this court should be convinced 

either that the judge acted upon some wrong principle of law, 

or that the amount awarded was so extremely high or so very 

small as to make it, in the judgment of this court, an entirely 

erroneous estimate of the damage to which the plaintiff is 

entitled." 

[51] That statement was adopted by this court in Kaufusi v Lasa [1990] Tonga LR 

139, 140, and in Manu & Kingdom of Tonga v Muller [1997] Tonga LR 192, 193. 

[52] It was submitted on behalf of the respondents that the judge, in making the 550 

awards that he did, failed to include at all, or alternatively, in sufficient measure, an 

award of aggravated damages to deal with that aspect of the respondents' claims. 

[53] In view of the passages we have cited above, there can be no justification for a 

submission that the judge failed to include a substantial element of aggravated 

damages in his awards. The real issue on this aspect of the cross-appeal is whether the 

awards made sufficient allowance for the aggravating features that were undoubtedly 

present, or to put it another way, whether having regard to the aggravating features, 

the amounts awarded were so small as to be entirely erroneous estimates of the 

damage. This issue requires a consideration of those features, which we now detail. 

[54] Mr Pohiva was suffering from asthma at the time – indeed he was absent from 560 

the Legislative Assembly on sick leave. He describes being taken to a police cell for 

the night of his arrest and that it smelled of urine – like a pigsty. His asthma 

intensified. He had difficulty breathing. He was held in the police cell for the 

following day and night. During this time he describes being very frustrated, stressed 

and very upset. 

[55] During the time he was in the hospital until 9 September, he was under 24 hour 

police guard. His wife was allowed to see him, but anyone else had to obtain the 

consent of the appellant. Some visitors were refused permission. He was told that he 

was not allowed to use pen or paper or to have any other reading material except the 

Bible. 570 

[56] On 9 September he was transferred to Hu'atolitoli Prison, where he was put in a 

maximum security cell, which upset him greatly. He described the conditions in the 

cell, totally confined and sleeping on a concrete floor on a Tongan mat he was 

allowed to take with him. He was confined in the cell except for twenty minutes for 

breakfast, about an hour for lunch, and twenty minutes for dinner in the evening. He 
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was not allowed to attend church services, nor to participate in the recreational 

activities normally allowed to prisoners. There were the same restrictions on writing 

and reading material – he was allowed only the Bible. He was allowed one visit from 

his wife. 

[57] The transcript of the third respondent's evidence was not included in the case on 580 

appeal. But we have no reason to doubt that his incarceration was on the same terms 

as that of the first respondent, and had the same consequences. 

[58] Any assessment of general damages should include what Lord Woolf referred to 

as basic damages, that is compensation for the loss of liberty, in this case for 25 days. 

That is a substantial period for any person to be deprived of his liberty. Without any 

aggravating features, it would justify a significant award. 

[59] The additional amount to compensate the respondents for the aggravating 

features should have regard to the following: 

[a] The respondents, law abiding citizens, were imprisoned in 

what was a clear breach of their rights under the 590 

Constitution. For example, the imprisonment of the 

respondents without legal foundation, was a breach of 

their rights under clause 14 of the Constitution not to have 

their liberty taken away except according to law. Quite 

apart from whether the breach gives rise to a separate 

cause of action, the flouting of their rights under the 

Constitution is itself an aggravating factor. 

[b] It is beyond comprehension why they were held in the 

maximum security section of the prison. They were 

treated in the same way as a person who had committed a 600 

major violent crime. No evidence was given on behalf of 

the appellant or the Kingdom why they were treated in the 

same way as the most depraved and dangerous criminals. 

They were in little short of solitary confinement. The 

Superintendent confirmed that in some respects they were 

treated worse than normal maximum security prisoners. 

Whoever ordained this method of confinement clearly 

intended to impose on them, without any possible 

justification, the worst possible form of punishment. He 

thereby behaved in a malicious and oppressive manner. 610 

The Kingdom and the appellant as Minister of Police must 

be held responsible for the consequences. 

[c] There can be no doubt that imprisoning the respondents in 

this manner added enormously to the humiliation, pain, 

shock, emotional suffering and deprivation, not only over 

the period of 25 days when they were so incarcerated, but 

for a lengthy time thereafter. It must be regarded as a 

severely aggravating feature. 

[d] In Thompson (above) at page 516 Lord Woolf said that 

aggravating features may include the way the litigation 620 

and trial are conducted. The Kingdom and the appellant 
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were aware on 14 October 1996, when the third habeas 

corpus application was granted, that their actions were 

unlawful. But far from trying to make amends for their 

unlawful conduct, they have ever since persisted, by 

means of appeals, interlocutory applications, spurious 

defences, and attacks on the respondents at the trial, in 

attempts to avoid responsibility for what was done. The 

results of their persistent rearguard actions are that now, 

six and a half years after the wrong was done to the 630 

respondents, the respondents are still trying to obtain the 

compensation to which they are entitled. Had, instead, the 

appellant and the Kingdom promptly offered an apology, 

expressions of regret, and to pay a reasonable amount of 

compensation, the harm done to the respondents would 

have been considerably less. 

[60] We have considered all matters relevant to the assessment of general damages 

and the features that aggravate those damages. We have reached the conclusion that 

the judge, in assessing the damages that he did, equivalent to $800 and $680 per day, 

failed to make an adequate allowance for the aggravating factors to which we have 640 

referred. 

[61] In accordance with the principles we have described in [47] and [48] above, we 

do not ascribe specific amounts to each element. Rather we have taken a broad global 

approach to what is an appropriate award of basic and aggravated damages to 

compensate each respondent for the harm done to each. The judge, in making his 

assessment, took into account the injury done to the respondents by the manner of 

their imprisonment and the harm that has done to them. He appears not to have taken 

into account the other two features we have detailed in paragraph [59] above, namely 

the breach of the respondents' constitutional rights and the manner in which the 

appellant and the Kingdom have conducted this litigation. Taking all these features 650 

into account, we have concluded that the first and third respondents should have been 

awarded $30,000 damages. We accept, for the reasons the judge gave, that the award 

to the second respondent should be less. The appropriate amount for that respondent 

is $27,000. There are no grounds for distinguishing between the appellant and the 

Kingdom. The judgment should be against both, jointly and severally. 

[62] It follows from these assessments that the judge, by omitting to take into account 

the two further features we have referred to in the preceding paragraph, made an error 

which has resulted in an award so much less than the appropriate award as to be an 

erroneous assessment of the damages to which the respondents are entitled. 

Accordingly, this court is justified in amending the awards to the extent we have 660 

indicated. 

[63] To that extent, the cross appeal and the appeal against the Kingdom succeed. 

Exemplary damages 

[64] The judge made his findings on exemplary damages before he considered 

general and aggravated damages. We do not consider this to be the appropriate 

course. It is preferable, when the case requires consideration of basic, aggravated and 
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exemplary damages to deal with basic and aggravated damages before exemplary 

damages. This is because, as Lord Woolf observed in Thompson at page 517, 

"exemplary damages should be awarded if, but only if, [the jury] consider that the 

compensation awarded by way of basic and aggravated damages was in the 670 

circumstances an inadequate punishment for the defendants." This approach was also 

adopted by this court in Kaufusi v Lasa & ors (above), Manu & Kingdom of Tonga v 

Muller (above), and Health Practitioners Registration Council & Kingdom of Tonga 

v Schafer-Macdonald [1997] Tonga LR 101. 

[65] As we have already noted in paragraphs [40] and [41] above, the judge reached 

the conclusion that no exemplary damages should be awarded against the appellant. 

He did not consider an award of exemplary damages against the Kingdom. It is 

submitted on behalf of the respondents that the Judge erred in that respect. 

[66] In considering the possibility of an award of exemplary damages against the 

Kingdom two aspects are to be considered. The first is the action of the Legislative 680 

Assembly in finding the respondents guilty and imposing the penalty of 30 days 

imprisonment. The second is the actions of the prison authorities responsible for the 

manner in which the sentence was carried out. 

[67] As to the former we do not find any conduct of the kind that would justify a 

punitive award. There is no evidence to show that the Legislative Assembly acted 

otherwise than in the honest, if erroneous, opinion that it was entitled to consider 

whether the respondents were guilty of the charge and to consider an appropriate 

penalty in the event of guilt. It is correct, as was submitted on behalf of the 

respondents, that in doing so the Legislative Assembly breached the respondent's 

constitutional rights. But there are no grounds for concluding that in doing so it acted 690 

in an outrageous and high-handed manner. 

[68] The position is otherwise with regard to the manner in which the sentence was 

carried out. We have already expressed our view of this in paragraph [59] (b) above. 

Whoever was responsible for punishing the respondents in the way they were, 

deserves to be condemned. And, as we have held, the appellant and the kingdom are 

liable for the actions of whoever was responsible, even if, as the judge found, the 

manner of the imprisonment was not because of express instructions given by the 

appellant. Further, we observe that exemplary damages are not only punitive, they 

may also be a deterrence with an effect beyond the wrongdoer: Lamb v Cotogno 

(1987) 74 ALR 188, 192. The circumstances in this case do not require us to address 700 

the question whether a party can be vicariously liable for exemplary damages: see 

Kuddus v Chief Constable of Leicester Constabulary [2001] All ER 193. 

[69] The general and aggravated damages we have assessed above total $87,000. In 

Tonga, that is a very substantial amount. Bearing in mind that any element of 

exemplary damages is for the manner of the imprisonment not the imprisonment 

itself, we consider that that award contains a sufficient punitive element. We do not 

consider that any further amount by way of exemplary damages is necessary to show 

the court's condemnation of this conduct for which the appellant and the Kingdom 

must bear the responsibility. 

[70] This ground of cross-appeal cannot succeed. 710 
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Clause 73 of the Constitution 

[71] It was submitted on behalf of the Kingdom that by reason of Clause 73 of the 

Constitution, this judgment should not be delivered while the current sitting of the 

Legislative Assembly continues since the appellant and the first respondent are both 

members of the Legislative Assembly. We do not accept this submission for the 

reasons expressed in the judgment of the court in 'Utoikamanu & Kingdom of Tonga v 

Lali Media Group Ltd. [2003] Tonga LR 184 (CA) and Prince 'Ulukalala Lavaka Ata 

& ors v Lali Media Group & ors CA 10/2003. 

The result 720 

[72] The appeal by the appellant is dismissed. 

[73] The cross appeal by the respondents and their appeal against the Kingdom of 

Tonga are allowed. The awards of general and aggravated damages in the Supreme 

Court are quashed. In lieu, there will be the following awards of basic and aggravated 

damages against the appellant and the Kingdom of Tonga jointly and severally: 

[a] First respondent $30,000 

[b] Second respondent $27,000 

[c] Third respondent $30,000 

[74] The respondents are entitled to costs on the appellant's appeal, and to a single 

allowance for costs on the cross-appeal and their appeal against the Kingdom, to be 730 

agreed or taxed. In case there are any further costs issues arising out of earlier 

applications, leave is reserved to apply to a single judge of this court on any costs 

issue. 
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Hokafonu v R 

Court of Appeal, Nuku'alofa 

Burchett and Tompkins JJ 

Cr App 17/2002 

21 July 2003; 25 July 2003 

Criminal law – appeal against sentence – sentencing cumulative for unrelated 

offences – replaced with concurrent  

The appellants were charged with an indictment containing 12 drug related counts. In 

the course of the trial, which occupied 16 hearing days, the jury were directed to 

return verdicts of not guilty on counts 1 to 8, which they did. The jury found the 10 

appellant Hokafonu guilty of count 9, possession of cocaine, count 10, conspiracy to 

import cocaine and count 12, conspiracy to export cocaine. He was sentenced to 4 

years imprisonment on count 9, and to 10 years imprisonment on counts 10 and 12. 

The sentences on counts 10 and 12 were concurrent but cumulative on the sentence 

on count 9, resulting in a total sentence of 14 years. The jury found the appellant 

Manu not guilty of count 9, possession of cocaine, count 10, conspiracy to import 

cocaine and guilty of count 12, conspiracy to export cocaine. He was sentenced to 3 

years imprisonment. The appellants have appealed against conviction and sentence 

and against the order of forfeiture of the tiles amongst which the cocaine was 

concealed, if indeed such an order were made. 20 

Held: 

1. The first ground of the appeal was that the judge misdirected the jury on 

the ingredients of the offence of conspiracy, in particular in failing to 

explain the mental elements of the offence. It was further submitted that 

the direction was unclear and could have caused confusion in the minds of 

the jury. The court held that as a direction to a jury on the ingredients of 

the offence of conspiracy and the elements the Crown was required to 

prove beyond reasonable doubt, that direction was impeccable. It was 

clear, concise, accurate and correct. That ground of appeal failed. 

2. The appellants submitted that the Chief Justice erred in directing the jury 30 

on the onus of the prosecution in relation to section 32 of the Drugs and 

Poisons Act (Cap 79). They submitted that the subsections required the 

prosecution to prove by direct evidence that no certificate had been issued 

by the Prime Minister in the specified form. The court held that any 

ingredient of an offence could be proved either by direct evidence of the 

fact or by evidence from which the fact can properly be inferred. The 
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Chief Justice was correct in directing the jury that although there was no 

direct evidence that the Prime Minister had not issued certificates, that 

element of the offences could reasonably be inferred from all the 

surrounding circumstances. That ground of appeal failed. 40 

3. The appellants further submitted that the Chief Justice erred in his 

direction to the jury that it could accept the evidence from an expert 

analyst that the material submitted to him for examination was in fact 

cocaine; they said that for this evidence to be acceptable the witness had to 

state expressly that the material was cocaine within the precise definition 

of that word in the Act. The court found that the certificate and the absence 

of any challenge by way of cross-examination or otherwise to the 

description of the material contained in the certificate, it was in no doubt 

that the judge was correct in directing the jury that the expert witness had 

properly identified the material as cocaine. That ground of appeal did not 50 

succeed. 

4. The court found nothing in the procedure that was followed or the manner 

in which the Chief Justice put to the jury the case for the defence that 

would justify allowing the ground of appeal that the procedure at the 

closing stages of the trial either was unfair to the appellants or required 

some extra directions from the Chief Justice to remind the jury again of the 

case for the appellants. That ground of the appeal failed. 

5. The appellants submitted that the Chief Justice erred in admitting hearsay 

evidence from the sister-in-law of the first appellant. The court held that 

the conversation, although otherwise hearsay, was admissible to prove the 60 

existence of the conspiracy or the state of mind of at least one of the 

alleged co-conspirators. To the extent that the conversation appeared to 

include a threat to the first appellant, it was capable of being taken as 

evidence that the first appellant was a party to the conspiracy. The 

conversation may also have been direct evidence in support of the 

prosecution claim that there was a conspiracy to which the appellants were 

parties. The evidence was properly admitted. That ground of appeal cannot 

succeed. 

6. The appellants submitted that the verdicts were against the weight of 

evidence without advancing any particulars. Nevertheless, the court 70 

considered that ground of appeal and found that it was open on the 

evidence for the jury to come to its verdict. That ground of appeal did not 

succeed. 

7. As to the appeal against sentence, the court considered that any imposition 

of the maximum penalty for an offence must be restricted to cases where 

the circumstances are so serious as to justify that course. The court was 

satisfied that the circumstances were within that category. 

8. However, in considering the sentence imposed on the first appellant, 

cumulative sentences should only be imposed for offences that were 

unrelated. The conspiracy to import, the possession of the cocaine that was 80 

left behind, and the conspiracy to export, should all be regarded as part of 

a related series of offending. Further, the court must have regard to the 

totality of the offending, particularly where the offences are a series of 

related offences. Viewed in that light, and having regard to the maximum 



+ + 
 

Hokafonu v R (CA)  251 

 

penalty for conspiring to import or export, a total sentence of 14 years was 

excessive. The proper sentence was for the sentences for all three offences 

to be concurrent. 

9. The appeals against the convictions of both appellants were dismissed. The 

appeal by the first appellant against sentence was allowed. The sentences 

imposed for each of the three offences were confirmed, but the order in the 90 

Supreme Court was varied to quash the order that the sentence for 

possession be cumulative on the sentences for the other two offences. In 

lieu there was an order that the sentences for all three of the offences of 

which the first appellant was found guilty be concurrent. There were no 

grounds for interfering with the sentence imposed on the second appellant. 

Statutes considered: 

 Court of Appeal Act (Cap 9) 

 Drugs and Poisons Act (Cap 79) 

Counsel for appellant : Mr Tu'utafaiva 

Counsel for respondent : Ms Simiki 100 

Judgment 

Introduction 

[1] This appeal was heard by a court of two judges in accordance with an order of the 

Chief Justice made pursuant to rule 5(b) and (c) and rule 4(b) of the Court of Appeal 

(Constitution of Court) Rules 2003. As required, at the commencement of the 

hearing, this order was read in open court. 

[2] The appellants were charged with an indictment containing 12 drug related 

counts. In the course of the trial, which occupied 16 hearing days, the jury were 

directed to return verdicts of not guilty on counts 1 to 8, which they did. 

[3] The jury found the appellant Hokafonu guilty of count 9, possession of cocaine, 110 

count 10, conspiracy to import cocaine and count 12, conspiracy to export cocaine. 

He was sentenced to 4 years imprisonment on count 9, and to 10 years imprisonment 

on counts 10 and 12. The sentences on counts 10 and 12 were concurrent but 

cumulative on the sentence on count 9, resulting in a total sentence of 14 years. 

[4] The jury found the appellant Manu not guilty of count 9, possession of cocaine, 

count 10, conspiracy to import cocaine and guilty of count 12, conspiracy to export 

cocaine. He was sentenced to 3 years imprisonment. 

[5] The appellants have appealed against conviction and sentence and against the 

order of forfeiture of the tiles amongst which the cocaine was concealed, if indeed 

such an order were made. 120 

Background 

[6] The case for the prosecution is that the container, referred to as container SUDU, 

came from Panama, was transshipped in Auckland, and arrived in Tonga in 

September 2001. It contained boxes of tiles. Other persons named Peisley, McNicholl 
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and Heke arrived from overseas and stayed at the Sunset Resort. They and the 

appellants were involved in the arrangements to clear the container from the wharf. 

The prosecution asserted that concealed in the boxes of tiles were metal boxes 

containing a total of 100 kilos of cocaine. The tiles were unpacked from the container 

SUDU at the Sunset Resort and 4 cartons of tiles were repacked into a container 

TRLU. That container was searched by the police and 95 kilos of cocaine in 19 metal 130 

boxes were located in the cartons of tiles which had been reloaded into this container 

at the Sunset Resort. 

[7] The police searched the Sunset Resort. They found documents belonging to 

Peisley. They found amongst pallets of tiles stacked inside the building a metal box 

containing five kilos of cocaine. That metal box was identical to those found in 

container TRLU. 

[8] There was no challenge to the claim of the prosecution that the two accused 

carried out the arrangements for the clearance of the container and its transport to the 

Sunset Resort. Also they did not dispute that they had helped to get the four pallets 

back to the wharf for shipment to Fiji. 140 

[9] As the Chief Justice put it to the jury in his summing up, the real question that lay 

at the centre of the case is whether the accused knew that each container had drugs in 

it and, knowing that, conspired with the others and others elsewhere to carry out the 

operation of importing and transshipping the cocaine into and out of Tonga. 

The appeals against the convictions 

[10] Mr Tu'utafaiva advanced a large number of grounds in support of the appeals 

against conviction. We shall deal with each in turn. 

Misdirection on conspiracy 

[11] Mr Tu'utafaiva submitted that the judge misdirected the jury on the ingredients 

of the offence of conspiracy, in particular in failing to explain the mental elements of 150 

the offence. He further submitted that the direction was unclear and could have 

caused confusion in the minds of the jury. 

[12] The following is the relevant part of the summing up: 

"Conspiracy under our law is committed when two or more 

people agree to act together with a common purpose in order 

to commit or abet an offence. Any agreement to commit an 

offence is a conspiracy and it does not matter whether the 

offence is in fact committed – the agreement to commit or 

abet it is enough. In this case the offence alleged in count 10 

is to import the drug cocaine and in count 12 to export it. It is 160 

clear that the importation was achieved and the exportation 

was attempted but was only partly successful. However, the 

prosecution has to prove not just that the accused person you 

are considering agreed to act together with others in a 

common purpose but that the agreement was with the 

intention of committing or abetting the offence. 
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You will have to decide whether the prosecution has proved 

to the standard I have mentioned, namely beyond reasonable 

doubt, that the accused agreed with someone else to commit 

or abet that importation and exportation. The prosecution does 170 

not have to prove that they conspired with each other and 

others or even with any particular person but they must prove 

that whoever they agreed with were people involved in the 

same agreement. 

It is also not necessary for the prosecution to prove that they 

originated the scheme or that they were even involved at the 

start. If a conspiracy is formed and someone joins it later, he 

is equally guilty of the same conspiracy. Mr Tu'utafaiva 

suggests that the date in the indictment must be taken 

precisely. I must advise you that the date is not important in 180 

that way. A conspiracy may be a continuing offence involving 

a number of separate discussions and agreements as part of 

the same conspiracy and with different co-conspirators. 

You will remember that I pointed out that each accused is 

entitled to separate consideration and a separate verdict on 

each count. Of course, when the allegation is conspiracy, 

there must be proof of acting in concert with another person 

for the advancement of the plan but that person need not be 

the other accused. You will see that the indictment charges 

that each accused conspired with his fellow accused and 190 

others to commit the offences. If you find at the end of your 

consideration of the evidence that they conspired with each 

other or with other people in the conspiracy or with all of 

them, you will convict of that conspiracy." 

[13] In our view, as a direction to a jury on the ingredients of the offence of 

conspiracy and the elements the Crown is required to prove beyond reasonable doubt, 

that direction is impeccable. It is clear, concise, accurate and correct. 

[14] This ground of appeal fails. 

Drugs and Poisons Act (Cap 79), Section 32 (1) and (2) 

[15] Mr Tu'utafaiva submitted that the Chief Justice erred in directing the jury on the 200 

onus of the prosecution in relation to this section. Subsection (1) provides: 

It shall not be lawful unless otherwise provided for any 

person to import or bring into the Kingdom any drug to which 

this Part of this Act applies except under certificate issued by 

the Prime Minister in the form contained in Schedule D to this 

Act and into the approved port mentioned in any such 

certificate. 
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[16] Subsection (2) is in identical terms except the phrase "import or bring into the 

Kingdom" is replaced by the phrase "export from the Kingdom." 

[17] The Chief Justice directed the jury in these terms: 210 

"The offences that they are accused of conspiring to commit 

are importation and exportation of cocaine. The Drugs and 

Poisons Act states that it shall not be lawful to import various 

drugs including cocaine unless it is under a certificate issued 

by the Prime Minister or to export it unless there is an 

authorisation by the Prime Minister. 

The prosecution must prove in count 10 in relation to each 

accused that he agreed with someone else to import cocaine 

and that the importation did not have a certificate from the 

Prime Minister. As Mr Tu'utafaiva has pointed out, the 220 

prosecution must prove each element of the offence and that 

includes satisfying you so you have no reasonable doubt that 

there was no such certification by the Prime Minister. The 

prosecution did not produce direct evidence of that but you 

are entitled to consider on the evidence as a whole of the 

manner in which this cocaine was imported that there was no 

such certificate and that the cocaine was imported unlawfully. 

It is a matter for you." 

[18] It was Mr Tu'utafaiva's submission that this was a misdirection. He submitted 

that the subsections required the prosecution to prove by direct evidence that no 230 

certificate had been issued by the Prime Minister in the specified form. 

[19] He is correct that the obligation is on the prosecution to prove beyond reasonable 

doubt that there was no certificate issued by the Prime Minister authorising the export 

or the import of the drug. He is not correct in his submission that that fact can only be 

proved by direct evidence. Any ingredient of an offence can be proved either by 

direct evidence of the fact or by evidence from which the fact can properly be 

inferred. What the Chief Justice told the jury in this direction was that although there 

was no direct evidence that the Prime Minister had not issued certificates, that 

element of the offences could reasonably be inferred from all the surrounding 

circumstances. Not only was that a correct direction, but the inference the Chief 240 

Justice was suggesting the jury could properly draw was unanswerable. If persons 

choose to import any illegal drugs skilfully concealed amongst packages of tiles in a 

container, or choose to export the drugs similarly concealed, the inference that the 

Prime Minister had not issued certificates authorising the import and export is 

irresistible. 

[20] This ground of appeal fails. 

Proof of cocaine 

[21] Mr Tu'utafaiva submitted that the judge erred in his direction to the jury that it 

could accept the evidence from an expert analyst, Mr Heagney of the Australian 

Forensic Drugs Laboratory, that the material submitted to him for examination was in 250 
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fact cocaine. Mr Tu'utafaiva submitted that for this evidence to be acceptable the 

witness had to state expressly that the material was cocaine within the precise 

definition of that word in the Act. 

[22] Mr Heagney gave evidence. He said that the material he examined was cocaine. 

He produced, without objection, a certificate of analysis that included the following 

summary: 

"Of the total of 100 items 90 items of total net weight 

89916.5g contain an estimated total weight of pure cocaine of 

63837.1g (63.8371kg)." 

[23] In the face of that certificate and in the absence of any challenge by way of 260 

cross-examination or otherwise to the description of the material contained in the 

certificate, we are in no doubt that the judge was correct in directing the jury that this 

expert witness had properly identified the material as cocaine. 

[24] This ground of appeal cannot succeed. 

The procedure at the trial 

[25] Mr Tu'utafaiva submitted that the procedure at the closing stages of the trial 

either was unfair to the appellants or required some extra directions from the Chief 

Justice to remind the jury again of the case for the appellants. 

[26] From the first day of the hearing, 11th July, 2002, to the last day 22nd August, 

2002, there were a total of 43 days inclusive of weekends and adjournments. This 270 

includes an adjournment of 18 days from 1st to 20th August, 2002. 

[27] When the trial resumed on 20th August, 2002, counsel for the appellants gave his 

closing address to the jury, finishing that afternoon. There followed the addresses by 

counsel for the prosecution and the Chief Justice's summing up. The jury retired to 

deliberate mid-morning on 22 August 2002. 

[28] Mr Tu'utafaiva submitted that the consequence of this procedure is that the jury 

was likely to have forgotten several aspects of the case for the appellants as put by 

him. He submitted that as a result extra care was required in the summing up to 

ensure that the case for the appellants was properly before the jury. 

[29] In his summing up the Chief Justice dealt at considerable length not only with 280 

the case for the appellants generally but also, in particular, by describing in detail the 

evidence that they and their witness had given. Certainly, he referred in the summing 

up to the 14 aspects of the evidence which Mr Tu'utafaiva had suggested would help 

the jury to find that the appellants did not know that the containers or the packets of 

tiles contained cocaine. The Chief Justice said that he would not go through them all 

but would point to some aspects of the evidence that may help the jury to decide. This 

he did. In our view that was an entirely appropriate way for the Chief Justice to put 

fairly the case for the appellants. We find nothing in the procedure that was followed 

or the manner in which the Chief Justice put to the jury the case for the defence that 

would justify allowing this ground of appeal. 290 

[30] This ground of appeal cannot succeed. 
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Hearsay evidence 

[31] Mr Tu'utafaiva submitted that the Chief Justice erred in admitting hearsay 

evidence from Mrs Hokafonu, the sister-in-law of the first appellant. He relied 

particularly on the following evidence she gave of a telephone call from an alleged 

co-conspirator (transcript errors included): 

[The alleged co-conspirator] and called on Sunday night and 

left me a message from Stan Hokafonu from Australia. [The 

alleged co-conspirator] said that Stan had received from the 

investors that [the first appellant] should come back to 300 

Australia and explained what happened with the tiles. I said to 

him that was a bit difficult because he has been arrested 

because they found an unlegal drugs at Sunset. He also said 

that [the first appellant] and [the second appellant] had done 

the wrong thing and the people have been watching them and 

Jimmy and his family lives in Australia and Tonga are in 

danger." 

[32] The rule relating to the admissibility of hearsay evidence in a conspiracy trial is 

thus described in the New Zealand text Adams on Criminal Law at paragraph 

CA310.11: 310 

"In a conspiracy trial, the prosecution may adduce evidence of 

the statements or conduct of the alleged co-conspirators 

acting in furtherance of the common design, even where the 

statements were made or the conduct took place, in the 

absence of the accused . . . 

Evidence of events or conversations which occur in the 

absence of any one conspirator may be admitted as direct, not 

hearsay, evidence of the existence of a conspiracy between 

persons present at the event or conversation, or as evidence of 

the state of mind of those participants . . . 320 

The generally accepted rationale of the exception is on agency 

principles. In effect, the combination to commit the crime is 

taken to imply an authority given by each conspirator to act or 

speak on behalf of all the conspirators in furtherance of the 

common design." 

[33] The contents of the conversation related by Mrs Hokafonu cannot be taken as 

evidence of the truth of what was said. However, within the principles we have set 

out above, the conversation, although otherwise hearsay, is admissible to prove the 

existence of the conspiracy or the state of mind of at least one of the alleged co-

conspirators. To the extent that the conversation appears to include a threat to the first 330 

appellant, it may be capable of being taken as evidence that the first appellant was a 

party to the conspiracy. The conversation may also be direct evidence in support of 
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the prosecution claim that there was a conspiracy to which the appellants were 

parties. The evidence was properly admitted. 

[34] This ground of appeal cannot succeed. 

The cover story 

[35] It was the case for the appellants that they believed that those who had come 

from overseas did so for the purpose of considering the possibility of upgrading the 

Sunset Resort, what the Chief Justice referred to as the cover story. In the course of 

his summing up, he said: 340 

"As I have said, the cover story was that this was all part of an 

upgrading of the resort that was to be done by some overseas 

investors. You may think it strange that this was accepted 

apparently without question by so many people involved in 

the resort, including [the first appellant]. It appears they did 

not think they needed to know how the resort was to be 

upgraded or who was to run it and how the financing was to 

be sorted out. Do you think anyone owning a resort would 

simply allow such a thing to happen and strangers to come all 

the way to Tonga simply to sort out a few tiles and nothing 350 

else without asking a few questions? Or do you think that in 

itself is a pointer to the fact that they knew only too well what 

the true reason was. Do you feel it is significant that the 

consignment of tiles and drugs was dispatched to [the first 

appellant] by name long before he was back here in Tonga or 

the palangis had arrived to oversee the operation? Would the 

people who sent the drugs have risked it falling into his hands 

before they could get here if he was not in the plan?" 

[36] Mr Tu'utafaiva submitted that the Chief Justice erred in emphasising 

unnecessarily this portion of the evidence. He submitted that this is particularly so 360 

when it is apparent from the evidence that the matters emphasised by the Chief 

Justice were not put to the appellants to enable them to comment. 

[37] We do not accept this submission. The passage occurs in that part of the 

summing up where the Chief Justice was directing the jury on the case for the 

prosecution. In the course of doing so it was perfectly legitimate for him to refer to 

the account advanced by the appellants and to point out some aspects of it for the jury 

to consider in determining whether that account was likely to be correct. 

[38] This ground of appeal cannot succeed 

Against the weight of evidence. 

[39] Mr Tu'utafaiva, in the notice of appeal setting out the grounds of appeal and also 370 

in his outline of submissions of the appellant's grounds of appeal, stated as a ground 

of appeal that the jury's verdicts were against the weight of evidence. This is not a 

ground of appeal. The ground on which the Court of Appeal can allow an appeal 
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against conviction in subs 17(1) of the Court of Appeal Act (Cap 9) is that the verdict 

is unreasonable or cannot be supported having regard to the evidence. 

[40] No particulars were given either in the grounds of appeal or in the outline of 

submissions. This is unsatisfactory. Counsel for the Crown and the court are entitled 

to have proper particulars in reliance on which the appellants intend to challenge the 

jury's verdict. The verdict, of course, is the simple verdict of guilty or not guilty. So 

submitting that the verdicts are against the weight of evidence, without more, is not 380 

submitting a ground of appeal upon which the court can properly adjudicate. 

Nevertheless we have considered some of the matters that he raised under this 

ground. 

[41] He submitted that, as counts 1 to 8 were dismissed at the close of the case for the 

prosecution, it was not open for the jury to have found the first appellant guilty on 

three of the remaining counts and the second appellant guilty on one of the remaining 

counts. 

[42] There is no substance in this submission. Counts 1 to 8 against both appellants 

are all concerned with various allegations of forgery. As such, they were quite 

separate from the counts of conspiracy and possession. That there was insufficient 390 

evidence to establish the forgery counts does not provide any grounds in support or in 

defence of the conspiracy and possession counts. Further, it was open on the evidence 

for the jury to find the second appellant not guilty of possession but guilty of 

conspiring to export. 

[43] This ground of appeal cannot succeed. 

Second appellant's knowledge 

[44] Also under the general heading of the jury's verdict being against the weight of 

the evidence, Mr Tu'utafaiva submitted that evidence given by two witnesses 

concerning the second appellant's knowledge of cocaine being present amongst the 

tiles meant that the jury, having acquitted this appellant of the charges of conspiring 400 

to import cocaine and of possession of cocaine, could not properly find him guilty of 

conspiring to export cocaine. The two witnesses were both present when the tiles 

were being unpacked. In the course of this operation, the second appellant made 

comments to each of the witnesses indicating that he was aware that there was 

cocaine amongst the tiles. As we understand Mr Tu'utafaiva's submission, it was that 

if the jury rejected the prosecution's contention that the second appellant was in 

possession of the cocaine, he could not have been guilty of conspiring to export. 

[45] We do not accept this submission. The second appellant could have been aware 

that cocaine was hidden among tiles without his being legally in possession of it. But 

the jury could well have concluded that if he knew the cocaine was there and if he 410 

subsequently co-operated with the others who were involved in attempting to export 

it, he was guilty of conspiring to export. It is conceded that he was actively involved 

in the attempt to export, and that he was doing so in conjunction with others. The 

evidence of these two witnesses supports the submission by the Crown that he knew 

that what he and others were attempting to export included cocaine. 

[46] This ground of appeal cannot succeed. 
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The appeal against sentence 

[47] In passing sentence the Chief Justice observed that the penalties under the law of 

Tonga, which provide a maximum penalty of 10 years imprisonment, are totally 

inadequate for dealing with drug importations on this scale. He urged the Government 420 

to take immediate steps to consider increasing the penalties. We endorse these 

remarks. The maximum penalty prescribed is substantially less than that of other 

jurisdictions. By way of example, the maximum penalty for the importation of 

cocaine into New Zealand is life imprisonment. 

[48] Tonga has until now been relatively free of the curse of illegal drugs. If that is to 

be maintained, the courts must have the power to impose penalties sufficiently severe 

to deter drug dealers using Tonga as a staging post for importations into other 

countries and to deter them from importing illicit drugs into Tonga for sale here. 

Present maximum penalties are inadequate to achieve that objective. 

[49] The Chief Justice recorded his view that the five kilograms of cocaine left behind 430 

in the possession of the first appellant was part of the payment for his part in the 

operation. It may also have been part of the consideration for the second appellant's 

assistance in the attempt to export the cocaine, The Chief Justice recognised that the 

second appellant's involvement was considerably less, as he had not been proved to 

be part of the original scheme. 

[50] Any imposition of the maximum penalty for an offence must be restricted to 

cases where the circumstances are so serious as to justify that course. We are satisfied 

that the circumstances in the present case are within that category. This was obviously 

a highly sophisticated operation involving a very large amount of cocaine for which, 

we have no doubt, the participants expected to reap a large reward. In these 440 

circumstances the imposition of the maximum penalty, particularly when that penalty 

is not as severe as it could be, is justified. 

[51] However, in considering the sentence imposed on the first appellant, there are 

two aspects that cause concern. Cumulative sentences should only be imposed for 

offences that are unrelated. In the present case we do not consider that to be so. The 

conspiracy to import, the possession of the cocaine that was left behind, and the 

conspiracy to export, should all be regarded as part of a related series of offending. 

[52] The second aspect is that the court must have regard to the totality of the 

offending, particularly where the offences are a series of related offences. Viewed in 

that light, and having regard to the maximum penalty for conspiring to import or 450 

export, a total sentence of 14 years was excessive. The proper sentence in these 

circumstances was for the sentences for all three offences to be concurrent. 

Forfeiture order 

[53] It was counsel's understanding that the Chief Justice, when imposing sentence, 

made an order forfeiting the tiles, we assume both the tiles at the Sunset Resort and 

the tiles in container TRLU. There is no reference to such an order in the record of the 

Chief Justice's comments on sentence nor in the formal order recording the sentences 

imposed. 

[54] The only section in the Drugs and Poisons Act relating to forfeiture is s 44. It 

authorizes the court to make a forfeiture order in respect of "any yacht, launch, small 460 
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boat or ship or aircraft" relating to the offence. It does not authorize the forfeiture of 

articles such as the tiles in the present case. 

[55] If such an order were made, it was made without jurisdiction. 

Result 

[56] The appeals against the convictions of both appellants are dismissed. 

[57] The appeal by the first appellant against sentence is allowed. The sentences 

imposed for each of the three offences are confirmed, but the order in the Supreme 

Court is varied to quash the order that the sentence for possession be cumulative on 

the sentences for the other two offences. In lieu there will be an order that the 

sentences for all three of the offences of which the first appellant was found guilty be 470 

concurrent. 

[58] There are no grounds for interfering with the sentence imposed on the second 

appellant. 

[59] If an order were made for the forfeiture of the tiles, it is quashed. 
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Manu v Tonga Development Bank 

Court of Appeal, Nuku'alofa 

Burchett and Tompkins JJ 

CA 19/02 

22 July 2003; 25 July 2003 

Practice and procedure – appeal that claim was out of time – limitation defence 

applied 

The appellant and the first defendant in the Supreme Court, Tevita Tapavalu were 

joint borrowers from the respondent of $4,200.00. The loan was evidenced by an 

agreement dated 19 May 1992. Judgment by default of defence was entered against 10 

the first defendant on 19 February 2002. At the hearing in the Supreme Court the only 

issue for the court to determine was whether the claim against the appellant was 

outside the five year limitation period. The Chief Justice, in his judgment dated 30 

August 2002, gave judgment for the respondent for the amount claimed plus interest. 

The respondent, the plaintiff in the Supreme Court, claimed $6,176.99 plus interest 

from the appellant, the defendant in the Supreme Court, by a writ filed on 3 August 

2000. The appellant appealed against that judgment. 

Held: 

1. The court was satisfied that the appellant's liability for the debt was 

incurred at the latest in January 1994. It followed that the writ issued on 20 

3rd August 2000 was out of time. The limitation defence applied. 

2. The judgment entered in the Supreme Court was set aside and judgment 

was entered for the appellant. 

Cases considered: 

 Tonga Development Bank v 'Aukamea & ors C326/94 

Statutes considered: 

 Supreme Court Act (Cap 10) 

Rules considered: 

 Court of Appeal (Constitution of Court) Rules 2003 

Counsel for appellant : Mr Tu'utafaiva 30 

Counsel for respondent : Mrs Vaihu 
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Judgment 

Introduction 

[1] This appeal was heard by a court of two judges in accordance with an order of the 

Chief Justice made pursuant to rule 5 (b) and (c) and rule 4 (b) of the Court of Appeal 

(Constitution of Court) Rules 2003. As required, at the commencement of the 

hearing, this order was read in open court. 

[2] The respondent, the plaintiff in the Supreme Court, claimed $6,176.99 plus 

interest from the appellant, the defendant in the Supreme Court, by a writ filed on 3 

August 2000. The Chief Justice, in his judgment dated 30 August 2002, gave 40 

judgment for the respondent for the amount claimed plus interest. The appellant has 

appealed to this court against that judgment. 

Background 

[3] The appellant and the first defendant in the Supreme Court, Tevita Tapavalu were 

joint borrowers from the respondent of $4,200.00. The loan was evidenced by an 

agreement dated 19 May 1992. We return later to the terms of the agreement. 

[4] Judgment by default of defence was entered against the first defendant on 19 

February 2002. At the hearing in the Supreme Court the only issue for the court to 

determine was whether the claim against the appellant was outside the five year 

limitation period in s 16(1) of the Supreme Court Act (Cap 10). 50 

[5] We take the following chronology from the judgment of the Chief Justice. 

Counsel accepted that it correctly sets out the principal events. 

[1] 5 February 1993 – Bank made loan amendment as no 

repayments had been made.  

[2] 12 February 1993 – Letter from Bank to Tapavalu 

advising of the amendment. No copy to Manu. The new 

arrangement was to repay at $80.00 per month and a final 

repayment in January 1994. 

[3] 4 June 1993 – Letter from Bank to Tapavalu advising 

arrears on the new scheme. No copy to Manu. 60 

[4] 19 October 1993 – Letter from bank to both defendants 

requesting payment of 7 months arrears totalling $560.00. 

Signed by Manu as received and understood. 

[5] 10 August 1994 – Letter from Bank to Tapavalu in 

Auckland. States the loan is in arrears by $4,061.39 and 

requesting "of you to render your assistance and make 

suggestion on how you intend to fully settle the debt". 

[6] Payments of $80.00 made in July, August, September, 

October and December 1994. 
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[7] 4 February 1995 – Letter from Bank to Tapavalu 70 

demanding payment of the debt in full within 20 days or 

court action. Signed for Tapavalu as understood. 

[8] 11 August 1995 – Letter from Bank to both defendants 

stating position of loan at 31 July 1995 and giving "final 

warning ... in connection with the late payment of the loan 

as per the loan position appears above". Signed by Manu 

as received and understood. 

[9] 21 November 1995 – Letter from lawyer for Bank to both 

defendants giving "last chance" to remedy situation before 

court proceedings. No evidence of receipt by either 80 

defendant. 

[10] 26 May 1999 – Letter from Bank to both defendants 

demanding payment in full. Signed by Manu. 

[11] 20 June 2000 – Letter from lawyer for Manu claiming 

Manu was only a guarantor but offering to pay loan back 

and asking for an arrangement and to freeze interest.  

[12] 5 July 2000 – Letter from Bank to lawyer suggesting 

payment arrangements over two years. 

[13] 3 August 2000 – Writ filed in the Supreme Court. 

The terms of the loan agreement 90 

[6] The agreement is partly printed and partly typed, the latter being in Tongan. That 

part of the agreement that sets out the term of the loan is ineptly drafted, no doubt 

because it is partly printed and partly typed. Mr Tu'utafaiva has provided us with the 

following version, which was accepted by the respondent: 

Repayment of the loan and interest shall be made as follows:- 

To pay $4,605.00 in January 1993. 

The first payment shall be made in January 1993. 

A final repayment of the balance of loan and interest then 

owing shall be made in January 1993. 

In other words, the whole of the advance plus accrued interest 100 

was to be repaid in one lump sum in January 1993. That is 

consistent with the purpose of the loan which was to finance a 

squash crop. 

[7] The other relevant term in the loan agreement is: 
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"And in the event of the failure of the borrower to fulfil any 

obligation under this agreement then the balance of the loan 

owing together with interest becomes payable on demand and 

the bank is entitled to do any or all of the following:- 

(e) To take any other action available at law." 

Supreme Court Act, section 16(1) 110 

[8] This section contains the five year limitation period. It provides: 

It shall not be lawful to sue any person for debt or damages 

after the expiration of 5 years from the date on which such 

liability was incurred nor to sue for property which has been 

in the undisputed possession of any person for more than 5 

years. But if any part of such liability or claim has been paid 

within such time or the claim or liability has been admitted in 

writing within such time the 5 years shall commence to run 

from the time of such payment or admission and if there be 

any deed or document between the parties covering a period 120 

of time the 5 years shall commence to run from the expiration 

of such period of time. 

[9] The only issue on the appeal is when was the liability for the debt evidenced by 

the loan agreement incurred, that is on what date was the appellant liable to pay to the 

respondent the amount of the debt. If that date is more than five years before the issue 

of the writ, the action is statute barred. 

The liability for the debt 

[10] Under the term of the loan agreement set out in paragraph [6], the appellant and 

the first defendant were liable to pay the debt in January 1993. They did not do so. 

[11] On or about 5 February 2003, the respondent prepared a document called 130 

"LOAN AMENDMENT/VARIATION", [1] in the chronology. It set out a new 

repayment schedule that required payment by the instalments stated, with a final 

payment in January 1994. This document appears to be an internal memorandum that 

was not sent to the appellant, although the respondent wrote to the first defendant (but 

not the appellant) on 12 February 1993, [2] in the chronology, confirming the new 

arrangements and that the final payment was due in January 1994 – the day was not 

stated. Assuming the respondent is bound by this letter, the appellant and the first 

defendant became liable to pay the debt in January 1994. 

[12] They did not do so. There followed the correspondence set out in the chronology. 

The respondent was asking for, then demanding, payment. However, there is no 140 

indication in this correspondence that the due date for payment was extended. There 

was produced a further Loan Amendment/Variation document dated 10 March 1995 

that shows instalments, with the final payment in January 1996. However, there is no 

evidence that this variation was communicated to the appellant and the first 

defendant. On the contrary, on 11 August 1995, [8] in the chronology, the respondent 
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wrote again a letter that the appellant signed as received and understood, submitting 

"final warning by the Bank in connection with the late payment of loan . . ." 

[13] There followed further requests and demands for payment, culminating in the 

issue of the writ on 3 August 2000. 

[14] The Chief Justice held that the letter of 11th August, 1995, [9] in the chronology, 150 

was a demand for payment of the debt within the meaning of the clause we have set 

out above. Following the decision of Lewis J in Tonga Development Bank v 

'Aukamea & ors C326/94, he held that the limitation period under s 16 (1) started to 

run from that date in relation to the appellant. The time to sue for the debt therefore 

expired on 12th August, 2000, after the issue of the writ, which was within the 

limitation period. For that reason he held that the limitation defence failed. 

[15] With respect to the Chief Justice, we do not agree that the present case is similar 

to the situation before Lewis J in 'Aukamea. In that case the loan agreement provided 

for the balance of the loan and interest to be paid in November 1990. The debtor 

defaulted in the payment of instalments. On 15th June, 1989 the bank wrote to the 160 

debtor demanding payment. The writ was issued on 13th April, 1994. Lewis J held 

that the effect of the demand was that the amount due then became payable, with the 

result that the writ was issued in time. He rejected the contention on behalf of the 

debtor that the debt became payable earlier when default in payment of instalments 

had occurred. The obligation to pay only arose when the Bank elected to make 

demand. 

[16] That is not the situation in the present case. Accepting the Chief Justice's finding 

that the letter of 11th August, 1995 was an effective demand for the amount due, it 

was not a demand which created the liability to pay the amount due. That liability 

already existed and had existed ever since the respondent had varied the terms of the 170 

loan on 5th February, 1993 as a result of which payment of the amount due under the 

loan was to be made in January 1994, if the variation on 5 February were effective. If 

it were not, the liability had crystallised in January 1993, and the whole amount had 

been due since then. 

[17] For completeness we should refer to the letter of 20th June, 2000 from the 

appellant's lawyer to the respondent offering to pay the loan back. This letter 

amounted to an admission of liability to pay. But it does not defeat the limitation 

defence because that admission was not made within five years from the appellant 

becoming liable to pay the debt. 

Conclusion 180 

[18] For the reasons we have set out, we are satisfied that the appellant's liability for 

the debt was incurred at the latest in January 1994. It follows that the writ issued on 

3rd August, 2000 was out of time. The limitation defence applies. 

[19] The judgment entered in the Supreme Court against the appellant is set aside. In 

lieu thereof there will be judgment for the appellant. 

[20] The appellant is entitled to costs in the Supreme Court and in this court to be 

agreed or taxed. 
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Paea v Prisons Court of Inquiry 

Court of Appeal, Nuku'alofa 

Burchett and Tompkins JJ 

CA 06/2003 

23 July 2003; 25 July 2003 

Practice and procedure – appeal against partial strike out – lack of clarity – 

appeal dismissed 

On 11 May 1999, the Appellant was suspended from his position as an Assistant 

Chief Warder in the Prisons Department upon it being alleged that he had committed 

breaches of the Prison Rules made under the Prisons Act (Cap 36). On 30 October 10 

2000, summonses issued charging him with breaches of rules 88 and 89. Those 

charges were heard by a Prisons Court of Inquiry, presided over by a Magistrate, 

which convicted the Appellant on 19 December 2000 of four breaches of rule 88 and 

one breach of rule 89. He was fined $15 for each offence under rule 88, and sentenced 

to 14 days imprisonment for the offence under rule 89. The Appellant launched 

proceedings in the Supreme Court in January 2001 to challenge his convictions, and 

sought declaratory relief and certiorari to quash the orders against him. He obtained 

bail. After an initial application by the Respondents to strike out his statement of 

claim, an amended statement of claim was filed, and the Respondents then made a 

further application seeking to have it struck out. That application was partially 20 

successful, and the present appeal was brought by the Appellant against the striking 

out of some portions of his amended statement of claim. 

Held: 

1. The amended statement of claim lacked clarity and gave the court little 

assistance in the definition of the issues. 

2. It was clear to the court that one reason why the appeal was brought was 

the Appellant's desire to pursue yet further points which had not been 

sufficiently identified in the vague terms of the Amended Statement of 

Claim. The court pointed out that the remedy was not to be obtained by 

this appeal, but by a clear statement of any such further point in a further 30 

amended pleading. Interlocutory decisions were not final, and it remained 

open to the Appellant to seek leave to make appropriate amendments. The 

Appellant's main problem was that no clear bases of claim were been 

formulated by him. 

3. The appeal was dismissed. 
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Statutes considered: 

 Prisons Act (Cap 36) 

Rules considered: 

 Court of Appeal (Constitution of Court) Rules 2003 

 Prison Rules 40 

Counsel for appellant : Mr Fifita 

Counsel for respondents : Mr Kefu 

Judgment 

[1] This is yet another appeal brought at the present sittings which could only proceed 

by virtue of an order made by the Chief Justice under the Court of Appeal 

(Constitution of Court) Rules 2003, enabling its hearing by the Court constituted by 

two members. 

[2] On 11 May 1999, the Appellant was suspended from his position as an Assistant 

Chief Warder in the Prisons Department upon it being alleged that he had committed 

breaches of the Prison Rules made under the Prisons Act (Cap 36). On 30 October 50 

2000, summonses issued charging him with breaches of rules 88 and 89. Those 

charges were heard by a Prisons Court of Inquiry, presided over by a Magistrate, 

which convicted the Appellant on 19 December 2000 of four breaches of rule 88 and 

one breach of rule 89. He was fined $15 for each offence under rule 88, and sentenced 

to 14 days imprisonment for the offence under rule 89. 

[3] Rules 88 and 89 are in the following terms: 

"88. Any officer who shall bring in or carry out of the prison, 

or attempt to bring in or carry out, to or from any prisoner 

any money, clothing, provisions, tobacco, letters, papers or 

any other unauthorised article shall be forthwith suspended 60 

from duty and be liable to dismissal.  

89. Officers shall not make any unauthorised communication 

concerning the prison or prisoners to any person whatever, 

and shall not, without authority, communicate to the public 

information derived from official sources or connected with 

his [sic] duties or the prison. Any disregard of this rule will 

render the officer concerned liable to dismissal." 

These rules, according to the respondents, were made under s 5 of the Prisons Act, 

which authorizes the making of rules, inter alia, for "the government of prisons".  

[4] By s 15 of the Act, provision is made for the setting up of a Prisons Court of 70 

Inquiry in respect of "any charges of breach of discipline or offences brought against 

any prison officer except those of a petty nature the punishment for which may be 

provided for by rules made under [the] Act". Relevantly, the Court so established 

"shall have power", by s 16, "to hear and determine all charges of ... serious breaches 

of good order or discipline or of any prison rule, which may be brought against any 

prison officer and where no punishment is expressly provided for an offence may 
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impose a fine not exceeding $50 or imprisonment for any term not exceeding 2 

months". 

[5] The Appellant launched proceedings in the Supreme Court in January 2001 to 

challenge his convictions, seeking declaratory relief and certiorari to quash the orders 80 

against him. He obtained bail. After an initial application by the Respondents to strike 

out his statement of claim, an amended statement of claim was filed, and the 

Respondents then made a further application seeking to have it struck out. That 

application was partially successful, and the present appeal has been brought by the 

Appellant against the striking out of some portions of his amended statement of 

claim. 

[6] Unfortunately, the amended statement of claim is quite lacking in clarity and gives 

the Court very little assistance in the definition of the issues. On the hearing of the 

strike-out application, the Chief Justice did manage, nevertheless, to identify several 

distinct issues. Of these, his Honour drew attention first to paragraph 1 (ii) of the 90 

prayers for relief, which seeks a declaration that rule 88 of the Prison Rules "is 

unreasonable". The only basis on which this prayer is supported by the matters set out 

in the Amended Statement of Claim is that the giving of cigarettes to prisoners is a 

common practice of visitors to prisons and also prison officers, although these other 

persons have not been prosecuted (of course rule 88 only applies to "any officer"). 

The learned Chief Justice could see no cause of action or legal basis to justify para. 1 

(ii), and he ordered that it be struck out. We have no doubt he was correct to do so. 

The matters put forward for the Appellant cannot possibly make the rule 

unreasonable. 

[7] The next matter identified was the subject of prayer 1 (iii), by which a declaration 100 

was sought that the Prison Court of Inquiry "had no jurisdiction" to hear the 

summonses alleging breaches of rule 88, and prayer 2, by which certiorari was sought 

on the same basis. The Appellant's case here, to the extent that it was articulated in 

the Amended Statement of Claim, was founded on an allegation in para. 35 that the 

Prisons Court of Inquiry "has no jurisdiction to entertain [the] summonses [in 

question] for they were petty natures". Mr. Fifita's argument, it appears, was based on 

the words "except those of a petty nature" in s.15 and the contrasting words "serious 

breaches" in s.16. But, as the Chief Justice pointed out, the question had necessarily 

to be decided by the Prisons Court of Inquiry; its determination could not be beyond 

that court's jurisdiction. Nothing pleaded in the Amended Statement of Claim could 110 

lead to the conclusion it was not reasonably open to be decided that the offences were 

not of a petty nature within s 15, but on the contrary involved serious breaches within 

s 16. 

[8] The remaining issues identified by his Honour as being raised by the Amended 

Statement of Claim were whether the Court below had the power to commit the 

Appellant to prison for his breach of rule 89, and whether the Prison Rules were 

validly made. Those matters were not the subject of any strike-out order. 

[9] It seems plain that one reason why the appeal was brought was the Appellant's 

desire to pursue yet further points which had not been sufficiently identified in the 

vague terms of the Amended Statement of Claim. We feel obliged to point out that 120 

the remedy is not to be obtained by this appeal, but by a clear statement of any such 

further point in a further amended pleading. Interlocutory decisions are not final, and 
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it remains open to the Appellant to seek leave to make appropriate amendments. His 

real problem is that no clear bases of claim have yet been formulated by him. 

[10] The appeal must be dismissed with costs. 
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R v Pohahau 

Supreme Court, Nuku'alofa 

Ward CJ 

Cr 133-135/2002 

4, 5, 7, 8, 11, and 13 August 2003; 19 August 2003 

Criminal law – possession of drugs – elements of offence 

Criminal procedure – substitution of alternative offence – criteria established 

On Friday, 30 August 2002 the police conducted a raid and Indian hemp was found in 

two containers: the first was a glass jar buried in the ground of the house where the 

three accused were staying at that time; and the second was a black bag thrown, on 10 

the prosecution case, into the adjacent 'api. The three accused were charged with a 

number of offences relating to and arising from alleged dealing with the Indian hemp. 

Each of the accused was charged with two counts of possession. The first and third 

accused were also charged with conspiracy to supply and actual supply of Indian 

hemp to others in August 2002. 

Held: 

1. The statement of one accused was not evidence against any other; the 

accused who did not give evidence were entitled to remain silent and the 

fact of their silence does not affect the case one way or the other. 

2. The Court was satisfied beyond reasonable doubt that the first and third 20 

accused were in knowing possession of Indian hemp, that they were 

involved in the supply of drugs, and that they were involved in the 

conspiracy to supply drugs. Therefore they was convicted on counts 1, 2, 

3, and 4. 

3.  The second accused was only charged with possession of the drugs found 

in the house. The evidence demonstrated that she supplied Indian hemp 

and that she was involved in the conspiracy to supply but she was not 

charged with those offences. In order to convict her of possession, I must 

be satisfied the prosecution has proved she had physical custody or control 

of the drugs charged. As a person involved in the supply ring, she clearly 30 

had knowledge of the presence and preparation of those drugs. The 

question for the court was whether the circumstances demonstrated by the 

evidence establish that her part involved actual custody or control of the 

drugs at the house. The Court was not satisfied the offence was proved to 

the required standard in a criminal case and she was acquitted on counts 1 

and 2. 
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4. The Court considered the power provided by clause 13(d) of the 

Constitution (that allows any Act to make provision that a person charged 

with an offence may be convicted of another offence (not being a more 

serious offence) arising out of the same circumstances) but the terms of 40 

section 42(3) of the Criminal Offences Act only allow the Court to 

substitute a conviction for another offence if the allegations in the 

indictment amount to or include an allegation of that other offence 

expressly or impliedly. There was nothing in the indictment to amount to 

an allegation of a conspiracy. The Court did not convict the second 

accused of an alternative offence and she was discharged. 

Statutes considered: 

 Constitution of Tonga Act (Cap 2) 

 Criminal Offences Act (Cap 18) 

Counsel for prosecution : Mr Kefu 50 

Counsel for all accused : Miss Mangisi 

(later Vaka'uta and Havea continued in person) 

Judgment 
These three accused are charged with a number of offences relating to and 

arising from alleged dealing with Indian hemp in August 2002 at Longoteme. 

The drugs were found in two containers during a raid by the police on Friday, 

30 August 2002. The first was a glass jar buried in the ground of the house where all 

three were staying at that time and the second a black bag thrown, on the prosecution 

case, into the adjacent 'api. Each of the accused is charged with two counts of 

possession in relation to those. The first and third accused are also charged with 60 

conspiracy to supply and actual supply of Indian hemp to others in August 2002. 

In August 2002, the first and second accused, Pohahau and Vaka'uta, had been 

living together in a de facto relationship for some months. The police raided the 

house in which they were living in Longoteme on 30 August 2002 and the drugs were 

found. At the time of the raid, Pohahau and the third accused, Havea, were present in 

the house. Havea is the nephew of the first accused. Vaka'uta, was not present and 

only arrived when the search of the premises was nearly complete. 

The prosecution case is that the police first went to the house where Pohahau 

and Vaka'uta had previously been living near the lagoon. The warrant named Pohahau 

and, when the occupants read it, they explained that he had moved to a house in the 70 

village. The officers went to that 'api arriving at about 11:10 am. 

On arrival one of the officers looked inside the house and saw two men in the 

first room. They were Pohahau and Havea. Pohahau was standing and Havea sitting 

down. 

The house has a fale koloa in front and that was searched first but nothing 

relevant was found. In the living room of the house there were 8 unused small 

polythene bags. In the bedroom shared by Pohahau and Vaka'uta, the officers found 

21 pieces of kitchen foil cut into 7 or 8 cms squares. The first accused told them they 

were for a tau'olunga costume. 
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The officers then went outside and searched the grounds. They found a glass jar 80 

containing plastic bags of what appeared to be mainly seeds but also some leaves of 

Indian hemp. The contents of that jar are the subject of count 1 against all the 

accused. 

Behind the house, on the side away from the road, is an overgrown plot with 

trees and bushes. The next allotment to the house is a vacant area of mown grass. It 

abuts both the house and the overgrown plot behind it. On the other side of that 

vacant plot is the home of Makeleta Samani. When the search started, she was 

standing in her garden facing the vacant lot doing her washing. She noticed that, as 

the police arrived, a man ran out of the house at the back and threw a black bag over 

the hedge. She had the impression that he was trying to throw it into the overgrown 90 

area but there was a strong wind which carried it over into the vacant area. The man 

then returned to the house. 

She told the police about this and the bag was also searched. In it were a number 

of small foil wrapped packets which appeared to contain Indian hemp. The contents 

give rise to count 2 against all the accused. 

Makeleta could see well enough through a section of the hedge where the 

tanetane was sparse. However, she was not able identify the man. All she could say 

was that he was wearing a purple t-shirt and black shorts. Shortly afterwards she was 

taken to where Pohahau was standing and identified the clothes he was wearing as the 

same as those she had seen on the man who threw the bag. She had never seen the 100 

first accused before that day. 

Analysis of the substances seized revealed they were all Indian hemp. In the 

glass jar there were 76 foil wrapped rolls, 3 plastic bags of leaves and 2 bags 

containing seeds. The net contents amounted to 384.34 gms of Indian hemp and 

included a number of seeds calculated by the analyst to be over 12,000. The black bag 

contained 58 more foil wrapped rolls the contents of which weighed a further 59.02 

gms. 

There was no challenge to the analyst's evidence but the defence did challenge 

the continuity of the evidence that the drugs found in the raid were the drugs 

analysed. The main ground of challenge is that the drugs were kept at the police 110 

station in a filing cabinet to which more than one officer had the key. I do not need to 

set it out in detail. I am satisfied beyond reasonable doubt on the evidence as a whole 

that the drugs were not touched by any person other than the witness responsible for 

them at that stage and that they were the drugs analysed by Dr Pakalani. I am satisfied 

beyond any doubt that those drugs were Indian hemp. 

By the time the glass jar had been found, Vaka'uta had also arrived at the house. 

The accused were asked about the jar and all three said they knew nothing about it. 

However, the officer noticed Pohahau and Havea exchanged glances and then Havea 

said it was his. A similar situation occurred when they went to see the black bag. 

After an initial denial of any knowledge, there was a similar exchange of glances 120 

followed by an admission by Havea that it was his. 

The prosecution called two witnesses who gave evidence of having bought 

marijuana from the accused. 'Etuate Fehoko told the court that he bought drugs from 

the 'api by the lagoon on four occasions. He would wait outside and one of the 

accused would come and ask how much he wanted. He bought from the first accused 

on two occasions and from each of the other accused once. He paid $10 for a single 

foil roll and identified the rolls seized by the police on 30 August 2002 as similar in 
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size and form. The charges of supplying and conspiracy to supply against Pohahau 

and Havea allege that it was Fehoko and others who were supplied. 

The other purchaser was Sunia 'Ofa and he bought from the 'api in the village. 130 

He told the court he went to the shop and always dealt with Pohahau although the 

other two were present at the time. On one occasion he asked Havea who then went 

off to fetch Pohahau. He also identified the rolls seized in the raid as being the same 

type as the drugs he had bought. He also paid $10 a roll. 

Both these witnesses gave extra evidence of an incident during the trial which 

related to the first accused only. Both witnesses had been at court on Tuesday of the 

trial but the court had to adjourn early that day. The witnesses went off together and 

started drinking spirits. After they had been drinking some time, Pohahau came and 

talked with them about the trial. He did not try and persuade them not to come to 

court but he gave them a small bag of marijuana. 140 

This was challenged on behalf of the first accused. Both the witnesses agreed 

they had been drinking for some time when the accused arrived. One admitted being 

drunk but the other denied it. One said the drugs were given to him and the other that 

they were given to both. I am not satisfied that part of their evidence was reliable 

enough to place any weight on it and I disregard it. 

The accused were all arrested. Havea was interviewed under caution on 31 

August 2002 and the other two the following day. 

Pohahau told the police he was living with Vaka'uta and they had moved to that 

particular 'api the previous Monday from the 'api by the lagoon. He said they lived 

with Havea and had moved there with him although he "comes and goes". He 150 

explained he had come to Tonga from the United States in 1995 and had been 

supported by his parents ever since. They sent him $400 – 600 each month. He denied 

any knowledge of the drugs found and, when asked if he could say to whom they 

belonged, he replied, "When we were arrested 'Isikeli told me it was his." He agreed 

he had been wearing a purple t-shirt and black shorts on the day of the raid but he 

denied throwing the bag, insisting that Makeleta was lying. When he was again asked 

to whom the drugs belonged, he said they belonged to Havea. He was asked, "Are 

you willing to put the blame on your sister's son and clear your name?" and replied, "I 

am not pointing the finger at him, I am telling the truth." 

When charged, he repeated his denial; "It is not my marijuana and I had no 160 

knowledge about this." 

In court, he remained silent and called no witnesses. 

In her interview, Vaka'uta confirmed she had, at that time, been living with the 

first accused for 11 months and during that time he had received regular remittances 

from his mother in the United States. She had been with him to collect them on more 

than one occasion. She also referred to Havea living with them although she also said 

he only came to visit. She identified the purple t-shirt and black shorts as the first 

defendant's and also agreed she had seen the black bag as it belonged to someone who 

had lived in the house previously. She said that the drugs found belonged to Havea 

because she had heard him tell the police at the time. 170 

She made a short statement to the police that "All these items belong to 'Isikeli 

Havea apart from the clothes, t-shirt and shorts. They belong to Kusitafu Pohahau." 

The police witnesses also gave evidence that, in February 2003, Vaka'uta had 

come to the police station with a black eye. She complained that Pohahau had 

assaulted her and they had split up. She told them he was living with another woman. 
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She was clearly angry and went on to say that the drugs found in the search all 

belonged to the first accused. Those comments are not evidence against the first 

accused because he was not present and Vaka'uta did not give evidence. However, 

they are evidence against her of knowledge of the drugs at the house.  

Similarly, the claims by Pohahau and Vaka'uta that the drugs belonged to Havea 180 

can be evidence against each of them only and not against Havea. 

She chose not to give evidence but, when making her final address to the court 

(because she was by then appearing in person), she stated she had no knowledge of 

the drugs and suggested one of the witnesses who claimed to have bought drugs from 

her had given evidence inconsistent with the summary of evidence in the case and she 

did not know him. The summary of evidence was not in evidence in this trial. 

However, I shall give her denials the same weight as if they had been made in an 

unsworn statement. 

When Havea was interviewed, he said he had been staying at the house since the 

previous Monday. He was asked if, when the police started to search the house, he 190 

knew there were drugs there and replied that he did. He agreed marijuana had been 

found and said it all belonged to him. It was specifically suggested that Pohahau had 

advised him to take the blame but he denied that was the case. However, when asked 

details about the drugs and whether cars visited with people wanting to buy drugs, he 

declined to answer any more questions. When charged he said the charges were true 

and made a short statement in which he said, "All the things I have been charged with 

are mine and I don't want to say anything else." 

He gave evidence in the trial and denied having ever stayed at the 'api by the 

lagoon. He said that he had only been to the other 'api that day for the first time and 

had arrived less that 10 minutes before the police arrived. He was not asked about the 200 

apparent conflict with his statements to the police about that. He told the court that, 

when the drugs were found, Pohahau said to him, "Why don't you just admit its 

yours?" He was frightened and so he said they were although he had nothing to do 

with them. He explained that he did not tell the police because he did not think they 

could effectively protect him. 

He agreed that he had seen Sunia at the house but said he had simply asked for 

Kusitafu and so he went and fetched him. 

I bear in mind that the prosecution must prove every part of the case beyond 

reasonable doubt. In a case such as this, I also remind myself that the statement of one 

accused is not evidence against any other and that the accused who did not give 210 

evidence are entitled to remain silent and the fact of their silence does not affect the 

case one way or the other. It is also clear that the two witnesses who gave evidence of 

purchasing marijuana are accomplices and I cannot accept their evidence unless I 

consider it credible and it has been corroborated. 

I did find both witnesses credible. I have stated that I considered the evidence of 

the incident during the trial did not prove the incident to the required standard 

because they had been drinking I am satisfied the remainder of their testimony was 

credible. Havea's evidence that he recalled Sunia 'Ofa coming to the shop and asking 

for the first accused is corroborative against himself and, as it was given in evidence 

on oath, against Pohahau. I also find that the way each witness described the 220 

packaging of the marijuana they bought from the accused and then identified the 

drugs seized as being the same was also capable of corroborating the evidence of each 

of them.  
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I am satisfied beyond reasonable doubt that both these witnesses were speaking 

the truth and did both buy drugs from the accused as they described. 

I found the witness Makeleta Samani credible and accurate. I am satisfied that 

her evidence of the clothing worn by the man who threw the bag over the boundary 

was correct and that it was the clothing of Pohahau that she had seen. This was 

clearly done as a response to seeing the police arrive and it is noteworthy that, when 

the officers first arrived at the house, they noticed that, although Havea was sitting 230 

down, the first accused was standing. That would accord with the suggestion that he 

had just had time to re-enter the house after disposing of the bag. 

The evidence was that the glass jar was buried in freshly dug soil at the back of 

the house and that the accused had all been in the house since the previous Monday. I 

am satisfied to the required standard in a criminal case that was correct. There was no 

evidence that anyone else was using the house whilst they were there and I am 

satisfied the glass jar had been hidden there during that time. 

I am satisfied beyond any doubt that it was the first accused, Pohahau, who 

threw the bag over the fence and he, clearly by his actions, knew the contents. He was 

in possession of them and he is convicted on count 1. The drugs in the glass jar 240 

included some wrapped in the same manner as those in the black bag and that, 

together with the pieces of foil in the bedroom of the house, satisfy me beyond any 

doubt that the first accused was in possession of those drugs and he is convicted on 

count 2. I am satisfied beyond any doubt that the witnesses Fehoko and 'Ofa gave 

truthful evidence that they went to purchase marijuana from Pohahau and that, 

together with the evidence of the similarity of the manner in which the drugs they 

purchased and those analysed were packaged, satisfies me beyond any doubt that the 

material they were supplied with was Indian hemp. He is convicted on count 3. I shall 

return to count 4 after I have dealt with Havea. 

I have no doubt that Havea was staying with his co-accused at that house and 250 

had also been associating with them previously at the 'api by the lagoon. His 

admission to the police suggests that he knew the nature of what was discovered at 

the raid but, before I can convict, I must be satisfied beyond reasonable doubt that the 

prosecution has proved that he had actual physical possession of the drugs or some 

form of control over them. Whilst the explanation he gave of his failure to tell the 

police about his fear of Pohahau is, in my opinion, far from satisfactory, I am not 

satisfied it has been proved to the required standard to have been a true admission of 

ownership of the drugs but I am satisfied that he knew of their presence and nature. 

However, the prosecution must prove actual custody or control by Havea. The 

evidence of 'Ofa was that, when he came to the house to buy marijuana, Havea and 260 

'Ana were present but he dealt with Pohahau. However, on one such occasion, he 

asked Havea for marijuana and he went to fetch Pohahau. It was Pohahau who came 

and carried out the deal which suggests that the real owner of the drugs was Pohahau. 

As I have stated, knowledge of the presence of the drugs and that dealing was going 

on is not sufficient alone to prove the offence of possession but it can be inferred 

from the evidence. The further evidence of Havea's actual involvement with the 

dealing takes it beyond mere knowledge and I am satisfied beyond reasonable doubt 

that he was in knowing possession of the Indian hemp both in the bag and in the glass 

jar and he is convicted on counts 1 and 2. Passing to count 3, I am satisfied beyond 

any doubt that he was involved in the supplying of drugs. At the 'api by the lagoon, I 270 

am satisfied he actually passed those drugs to the witness Fehoko and was at that time 
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in possession of them but, at the 'api in the village, there is no evidence he actually 

physically handled the drug. However, the evidence was that, over the period in 

question, he was clearly a willing and knowing party to the supply of Indian hemp 

from both 'apis. He is convicted on count 3. 

Count 4 against Pohahau and Havea charges conspiracy to supply Indian hemp. 

I have no doubt whatsoever, that all three accused were fully involved in the supply 

of drugs. Their presence in the house, the quantity of drugs possessed by Pohahau, the 

manner in which the drugs sold had been packaged and the amount of similarly 

prepared drugs in the 'api and the presence of the foil squares in the bedroom prove 280 

beyond any doubt that this was a well organised and funded operation. The evidence 

of Fehoko shows only too clearly that the method of operation involved all the 

accused personally. There is no doubt at all that this was the result of an agreement 

between them and I am satisfied they were all involved in that conspiracy. 

The accused Pohahau and Havea are convicted on count 4. 

The second accused is only charged with possession of the specific drugs found 

in the raid on the house. The evidence demonstrates only too clearly that she did 

supply Indian hemp to the witness Fehoko and that she was involved in the 

conspiracy to supply but she is not charged with those offences. In order to convict 

her of possession, I must be satisfied the prosecution has proved she had physical 290 

custody or control of the drugs charged. As a person involved in the supply ring, she 

clearly had knowledge of the presence and preparation of those drugs. The question 

for the court is whether the circumstances demonstrated by the evidence establish that 

her part involved actual custody or control of the drugs at the house. As I have 

already stated, the only direct evidence of actual supply at the house was that 

Pohahau sold it to the witness. When 'Ofa went there to buy, both Vaka'uta and Havea 

were present but, although he spoke to Havea, he told the court he never spoke to 

Vaka'uta. His evidence clearly suggests she knew of the dealing but he gave no 

evidence that established more than knowledge on her part. What the evidence does 

show is that the house belonged to Vaka'uta's family and she was living there in a de 300 

facto relationship with Pohahau. There can be no doubt whatsoever that she knew 

what was going on and that the drugs were being prepared for sale in the house but 

what makes her case different from that of Havea is that, unlike Havea, her 

relationship with Pohahau was a reason for being present in the house other than for 

the preparation and supply of drugs. As a result the evidence does not lead the court 

to the sure conclusion that she was involved with her partner's drugs such that she had 

custody or control of them. There is grave suspicion but I am not satisfied the offence 

is proved to the required standard in a criminal case and she is acquitted on counts 1 

and 2. 

Clause 13 (d) of the Constitution allows any Act to make provision that a person 310 

charged with an offence may be convicted of another offence (not being a more 

serious offence) arising out of the same circumstances. Both possession and supply of 

Indian hemp are made offences by the same section of the Drugs and Poisons Act and 

the same penalty is provided for both. I consider therefore that, for the purposes of 

clause 13 (d), supplying the drug is not a more serious offence than possession. 

Section 42 (3) of the Criminal Offences Act provides that where the allegations in the 

indictment amount to or include (expressly or by implication) an allegation of another 

offence, the accused may be found guilty of that other offence or of an offence of 
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which he could be found guilty on an indictment specifically charging that other 

offence. 320 

I have considered that power but the terms of section 42 (3) only allow me to 

substitute a conviction for another offence if the allegations in the indictment amount 

to or include an allegation of that other offence expressly or impliedly. The two 

counts against Vaka'uta charge that she had the drugs in her possession. Possession of 

drugs may be included in an offence of supplying them but an allegation of 

possession in an indictment falls short of amounting to or including supply. Clearly 

the description in the indictment in this case of the manner in which those drugs were 

wrapped could imply they had been prepared for sale but that does not mean that the 

allegations actually stated in the indictment amount to or include an offence of 

supply. There is nothing in the indictment to amount to an allegation of a conspiracy. 330 

I do not consider I can, therefore, convict the accused Vaka'uta of an alternative 

offence and she must be discharged. 
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R v Fatani 

Supreme Court, Nuku'alofa 

Ward CJ 

Cr 251/2001 

15 September 2003; 16 September 2003 

Statutory interpretation – penal act should be interpreted strictly 

Criminal law – supply of cocaine – no provision against it 

The accused was charged with a single count of supplying cocaine contrary to section 

36(c) of the Drugs and Poisons Act (Cap 79). The particulars of the offence were that 

he did "on or about the month of May or prior to May 2001 supply Ioane Tamaseno 10 

Tavo with one ounce of cocaine". The trial was before a jury but, during his evidence, 

the first witness gave evidence which was extremely prejudicial to the accused and 

went far outside the scope of the case the jury were considering. As a result, the jury 

was discharged. The Court raised the question of whether section 36(c) created an 

offence of supplying cocaine in that it only referred to Indian hemp and coca leaves. 

Held: 

1. The rules of interpretation only apply when the words of the statute were 

not clear and the Court was satisfied the words were perfectly clear. 

However, even if there were an ambiguity, the suggestion that the Court 

should take a generous approach to interpretation was incorrect. The 20 

requirement of Courts to take a liberal approach applied only to 

constitutional provisions. The Act was a penal act the provisions of which 

created offences for which a person convicted could be sent to prison for 

up to 10 years. The rule was that such acts should always be interpreted 

strictly. 

2. The Court was satisfied that section 36 did not include cocaine. The 

provisions of the Act did not make the supply of cocaine an offence at all 

although possession of it may be and, if it is being unlawfully kept, a 

magistrate may issue a search warrant and the cocaine may be seized if 

there was reason to suspect it was being sold. 30 

Statutes considered: 

 Drugs and Poisons Act (Cap 79) 

Counsel for prosecution : Ms Simiki and Mr Fua 

Counsel for respondent : Mr Tu'utafaiva 



+ + 
 

R v Fatani  279 

 

Judgment 
The accused is charged with a single count of supplying cocaine contrary to 

section 36(c) of the Drugs and Poisons Act (Cap 79). The particulars of the offence 

are that he did "on or about the month of May or prior to May 2001 supply Ioane 

Tamaseno Tavo with one ounce of cocaine". 

The trial was before a jury but, during his evidence, the first witness gave 40 

evidence which was extremely prejudicial to the accused and went far outside the 

scope of the case the jury were considering. As a result, the jury has had to be 

discharged. 

At the time I raised the question of the charge the accused has to face. It would 

appear on the face of section 36(c) that it does not create an offence of supplying 

cocaine. Counsel for the prosecution advised the court that the sole evidence of the 

composition and nature of the drugs charged was to be given by Dr Pakalani and so I 

suggested that his evidence should be heard by the court and I would then hear 

counsel on whether the offence was properly charged. 

Section 36 is found in Part III of the Act, headed "Indian Hemp and Coca Leaf". 50 

The scope of Part III is set out in section 33: 

"33. (1) The provisions of this Part of this Act shall apply to 

coca leaves, Indian hemp and resins obtained from Indian 

hemp and all preparations of which such resins form the base. 

(2) In this Part of this Act - 'coca leaf' means the leaf of the 

Erythroxylon Coca Larmack and the Erythroxylon novo-

granatense (Morris) hieronymus and their varieties belonging to 

the family of Erythroxylaceae and the lead of the other species of 

this genus from which it may be found possible to extract cocaine 

either directly or by chemical transformation; 60 

'Indian hemp' means either of the plants Cannabis Sativa L. or 

Cannabis Indica or any portion thereof and includes any 

preparation of any portion of the said plants under whatever name 

it may be designated in commerce unless stated by the Director of 

Health to be entirely innocuous; 

'growing' includes cultivating, sowing and planting; 

'supplying' includes distributing, giving and selling." 

It is clear that the word 'lead' in the 4th line of subsection (2) is a misprint for 'leaf' but 

it does not affect this case. 

Section 36 provides: 70 

"36. Every person - 

(a) growing Indian hemp or coca leaf whether for private use 

or otherwise; or 

(b) procuring, or having in his possession or consuming or 

smoking or otherwise using any Indian hemp or coca leaf; 

or 

(c) supplying or administering or offering to supply or 

administer to any other person any Indian hemp or coca 

leaf, shall be guilty of an offence against this Act." 
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Miss Simiki for the prosecution submits that, although only coca leaf is mentioned, 80 

the court should make a wide and generous interpretation. Dr Pakalani told the court 

that cocaine can only be obtained by extract from coca leaves and so the leaves 

contain cocaine and that is sufficient. 

She points to the use of the word 'administer' in paragraph (c). Although Dr 

Pakalani said the leaves could be smoked, he explained that it would need a number 

of leaves to achieve any effect from the cocaine content. Therefore, Miss Simiki 

suggests, the leaves could not be administered and so the use of the word in section 

36 must have anticipated the administration of cocaine itself. 

She further points to the inclusion of cocaine as one of the drugs controlled 

under the provisions of Part II of the Act. That suggests the Legislature intended to 90 

prohibit cocaine and a strict interpretation of Part III would defeat the intention of 

Parliament. 

I cannot agree with any of these contentions. 

The wording of Part III is clear and unambiguous. It refers clearly only to coca 

leaf. The substance that is prohibited under that part is the leaf. If the leaf falls within 

the definition of coca leaf under Part III, the offence is complete without need to 

prove it contains cocaine and, indeed, even if evidence was produced to show it 

contained no cocaine. It is significant that the definition of Indian hemp includes 

material which can be extracted from the plant but no such material is included in the 

definition of coca leaf. The inclusion of the one clearly indicates an intention to 100 

exclude the other. 

The rules of interpretation only apply when the words of the statute are not clear 

and I am satisfied the words are perfectly clear. However, even if there were an 

ambiguity, the suggestion that the court should take a generous approach to 

interpretation is incorrect. The requirement of courts to take a liberal approach applies 

only to constitutional provisions. This Act is a penal act the provisions of which 

create offences for which a person convicted could be sent to prison for up to 10 

years. The rule is that such acts should always be interpreted strictly. 

Contrary to the prosecution submissions, the inclusion of cocaine in its extracted 

chemical form in Part II but not in Part III demonstrates clearly that the Legislature 110 

was aware of the chemical substance and its nature and yet clearly excluded it from 

Part III. 

I do not accept the suggestion that the inclusion of the word 'administer' can 

only have a meaning in the context of the section if it refers to cocaine. First, the fact 

it is necessary to smoke a large quantity does not mean it cannot be administered. 

Secondly and more relevantly, the passage in which the word 'administer' appears 

includes Indian hemp and that alone is sufficient to give it meaning. 

I am satisfied that section 36 does not include cocaine. The reference to coca 

leaf means just that. In the present case there is no reference in the analyst's evidence 

to anything but the white powder which he identifies as cocaine. He makes no 120 

reference to coca leaf except to say that the powdered cocaine would have been the 

product of a chemical process of extraction from coca leaf. He describes no plant 

material in the powder. 

Indeed, the provisions of the Act do not appear to make the supply of cocaine an 

offence at all although possession of it may be and, if it is being unlawfully kept, a 

magistrate may issue a search warrant and the cocaine may be seized if there is reason 

to suspect it is being sold. 
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Australia and New Zealand Banking Group Limited v 

Ministry of Civil Aviation anor 

Supreme Court, Nuku'alofa 

Ward CJ 

C 893/2002 

19 August 2003; 18 September 2003 

Practice and procedure – application for summary judgment – Court found 

possible defence – application refused 

The first defendant entered into an oral agreement with the third party, Fifita, for 

work to be carried out. Fifita applied for a loan from the plaintiff and presented a 10 

letter on Ministry letterhead signed by one Faletau, the head of the first defendant's 

finance division, confirming his Ministry's satisfaction with the standard of Fifita's 

work under the contract and stating future work which was certainly to be carried out 

by Fifita. Fifita also produced a letter addressed to the first defendant dated three days 

later in which he authorised the payment directly to the plaintiff of the sum claimed in 

this action namely $45,000. That letter was stamped with the Ministry stamp and 

signed by the same Faletau. The plaintiff made the loan. Fifita defaulted and the 

plaintiff wrote to the first defendant seeking payment of the assigned debt. Their 

request was denied by the first defendant. The plaintiff claimed there was a valid 

assignment. The plaintiff sought summary judgment under Order 14. 20 

Held: 

1. The pleadings and affidavit suggested that the plaintiff may well be able to 

prove his claim but the defence and the affidavit in support raise a possible 

defence, the strength of which can only be determined by evidence at trial. 

The application for summary judgment is refused. 

2. The form of the defence filed and the evidence in support of the 

application for Order 14 judgment was such that if, on trial, the plaintiff's 

claim succeeded, the Court may be inclined to hear an application for costs 

on a solicitor/own client basis. 

Cases considered: 30 

 Anglo-Italian Bank v Wells [1878] LT 197 

 Home and Overseas Insurance Company v Mentor Insurance Limited [1990] 1 

WLR 156 
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Counsel for plaintiff/applicant : Mr D Garrett 

Counsel for defendants/respondents : Mr 'A Kefu 

Judgment 
The plaintiff claims payment of a debt due from the defendants to a third party 

and assigned by that third party to the plaintiff. 

The brief facts alleged are that the first defendant entered into an oral agreement 40 

with the third party, Fifita, for work to be carried out. Fifita applied for a loan from 

the plaintiff and presented a letter on Ministry letterhead signed by one Faletau, the 

head of the first defendant's finance division, confirming his Ministry's satisfaction 

with the standard of Fifita's work under the contract and stating future work which 

was certainly to be carried out by Fifita. 

Fifita also produced a letter addressed to the first defendant dated three days 

later in which he authorised the payment directly to the plaintiff of the sum claimed in 

this action namely $45,000. That letter was stamped with the Ministry stamp and 

signed by the same Faletau. 

The plaintiff made the loan. Fifita defaulted and the plaintiff wrote to the first 50 

defendant seeking payment of the assigned debt. Their request was denied by the first 

defendant. The plaintiff claims this was a valid assignment. 

The defence filed admits the letters but denies there was any assignment of the 

loan and therefore no liability. 

The plaintiff seeks summary judgment under Order 14. 

In a detailed submission, counsel for the applicant sets out the "three central 

issues: 

- whether Faletau had the authority to bind the Ministry; 

and 

- whether the letters dated 5 and 8 February and in 60 

particular their mode of execution, together constituted a 

valid assignment of the debt of TOP$45, 000 owed by the 

Ministry to Fifita. 

- whether in the light of Faletau's actions, the Ministry is 

estopped from now claiming that he had no authority to 

bind it or the Crown." 

Mr Garrett argues that the pleadings reveal a clear case of actual authority or, if not 

apparent or ostensible authority, in Faletau to bind the Ministry and, in that case, the 

letters can only be read as a valid assignment. On that basis the defendants are now 

estopped from denying Faletau's authority and therefore the debt. 70 

The defendants' affidavit in support of their opposition denies that Faletau's 

functions included the power to commit the Ministry or to assign any debt to any 

third party. The affidavit suggests in addition that a letter from an officer of the 

plaintiff in June 2002 showed the plaintiff only regarded the correspondence from 

Faletau as a guarantee and not an assignment. 

An order for summary judgment under Order 14 will only be given where there 

is no defence to the claim. That has been stated to mean where there is plainly no 
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defence. In Home and Overseas Insurance Company v Mentor Insurance Limited 

[1990] 1 WLR 156, Parker LJ explained at 158: 

"The purpose of Order 14 is to enable a plaintiff to obtain a 80 

quick judgment where there is plainly no defence to the claim. 

If the defendant's only suggested defence is a point of law and 

the court can see at once that the point in misconceived the 

plaintiff is entitled to judgment. If at first sight the point 

appears to be arguable but with a relatively short argument 

can be shown to be plainly unsustainable the plaintiff is also 

entitled to judgment." 

Mr Garrett's case is that this is just such a case. He suggests the letters, which are 

admitted, clearly establish a valid assignment and the plaintiff is therefore entitled to 

its judgment. 90 

Had this case turned entirely on the point of law, he may well have succeeded in 

his application. However, I do not accept it is clearly solely an issue of law. The 

defence raised is that the authority to commit the Ministry to guarantee personal loans 

or to assign debts of the Ministry to third parties does not exist under the terms of 

Faletau's appointment. They suggest the Bank's own correspondence shows the Bank 

itself did not regard this as an assignment so much as a form of guarantee. Those are 

matters of fact and law upon which the court will require further evidence. 

In order to obtain summary judgment under Order 14, the plaintiff must satisfy 

the court that he can prove his claim clearly but the court must also be satisfied that 

the defendant is unable to set up a bona fide defence or raise an issue against the 100 

claim which ought to be tried. In Anglo-Italian Bank v Wells [1878] LT 197 at 199 

Jessel MR pointed out that Order 14 is intended to prevent a man clearly entitled to 

money from being delayed, where there is no fairly arguable defence to be brought 

forward. At 201 he stated: 

"When the judge is satisfied not only that there is no defence 

but no fairly arguable point to be argued on behalf of the 

defendant it is his duty to give judgment for the plaintiff." 

The pleadings and affidavit suggest that the plaintiff may well be able to prove his 

claim but the defence and the affidavit of Havea in support raises a possible defence, 

the strength of which can only be determined by evidence at trial. 110 

In those circumstances the application is refused. 

The plaintiff had sought payment of costs, if successful in its application, on a 

solicitor/own client basis. They have not succeeded and so they are not entitled to 

their costs but I shall order that the costs of this application shall be in the cause. 

The form of the defence filed and the evidence in support of the application for 

Order 14 judgment is such that if, on trial, the plaintiff's claim succeeds, the court 

may be inclined to hear an application for costs on a solicitor/own client basis 

including those for this application. 
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Finau v Maamakalafi 

Land Court, Nuku'alofa 

Ford J, Assessor Mr Kaitapu 

L 2/2002 

7-10 April, 19-21 May (at Ha'apai) and 22, 23 May and 7-10 July (at Tongatapu) 

2003; 23 September 2003 

Land law – registration of deed of grant – registration final  

In the village of Fotua on Foa Island, which was the main island in the Ha'apai group 

of islands, there were two particular allotments. One of the allotments was situated 

almost in the middle of the village on the corner of the main road north and a side 10 

road which runs west down to the ocean. The other was situated at the northern 

outskirts of the village on the eastern side of the main road north. Each of the 

allotments had a name. One was called "Lolopua" and the other was called "Heilala". 

The plaintiff claimed that the central allotment was Lolopua and the allotment on the 

boundary is Heilala. The defendants contended the opposite. The names assumed 

significance because on 16 October 2000, the plaintiff became the registered holder 

of an area of 1 rood 10 perches which was originally part of the central allotment 

which he claimed was called Lolopua. He now sought an order evicting the 

defendants from his land. The defendants, for their part, contended that the Deed of 

Grant should never have been registered in the plaintiff's name because the central 20 

allotment was the land historically known, not as Lolopua, but as Heilala and Heilala 

belonged to the first defendant's father, Vaima'ali Mo'unga. The defendants contended 

that the land was never available to be registered in the plaintiff's name. 

Held: 

1. The principle was well-established that any person seeking to upset a 

registered Deed of Grant faced a formidable task. Until it was established 

to the contrary, the court presumed that the register was correct. 

Registration was final unless it came about as a result of an error of law 

(i.e. contrary to the Act) or as a result of fraud, mistake, breach of the 

principles of natural justice or of a promise made by the Minister. 30 

2. As to whether the central allotment was Heilala or Lolopua none of the 

witnesses called for the defence were as authoritative and credible as 

Ma'ata, the plaintiff's mother. The plaintiff persuaded the Court well 

beyond the balance of probabilities that the land in question was part of the 

land historically known as Lolopua and the land known historically as 

Heilala was the other allotment on the outskirts of the village of Fotua. 
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3. The Court rejected the defendants' allegations that the land in question had 

been registered in Vaima'ali Mo'unga's name and, therefore, was not land 

available for allotment to the plaintiff. 

4. There was no evidence that the Minister was misled by the plaintiff or his 40 

mother on any aspect of the plaintiff's application. On the contrary, the 

Minister was keenly aware of the background that gave to the dispute and 

he had full knowledge of the defendants' involvement and their alleged 

claim to the land in question. 

5. The plaintiff succeeded in his action and an order was made in terms of the 

prayer for relief in the statement of claim for the eviction of the defendants 

from the plaintiff's town allotment in Fotua. 

Statutes considered: 

 Land Act (Cap 132) 

Counsel for plaintiff : Mr Fakahua 50 

Counsel for defendants : Ms Tonga 

Judgment 

Background 
In the village of Fotua on Foa Island, which is the main island in the Ha'apai 

group of islands, there are two particular allotments which became the focus of 

attention over the numerous sitting days occupied by this hearing. One of the 

allotments is situated almost in the middle of the village on the corner of the main 

road north and a side road which runs west down to the ocean. The other is situated at 

the northern outskirts of the village on the eastern side of the main road north. In 

evidence, this latter piece of land was referred to as the allotment on the "outskirts" or 60 

"boundary" and I will use those same general descriptions in much of this judgment. I 

will often refer to the other allotment simply by its location as the central allotment or 

the allotment in the center of the village. 

Ironically, each of these two allotments has a name. One is called "Lolopua" and 

the other is called "Heilala". Effectively, this case is all about which is which -- which 

allotment is Heilala and which allotment is the one traditionally known as Lolopua? 

The plaintiff claims that the central allotment is Lolopua and the allotment on the 

boundary is Heilala. The defendants, on the other hand, contend the opposite. The 

court has heard evidence from village people and others. The divergence of views on 

the subject is quite remarkable. 70 

The reason why the names assume so much significance is that on 16 October 

2000, the plaintiff became the registered holder of an area of 1 rood 10 perches which 

was originally part of the central allotment which he claims is called Lolopua. He 

now seeks an order evicting the defendants from his land. The defendants, for their 

part, contend that the Deed of Grant should never have been registered in the 

plaintiff's name because the central allotment was the land historically known, not as 

Lolopua, but as Heilala and Heilala belongs to the first defendant's father, Vaima'ali 

Mo'unga. The defendants, in other words, contend that the land was never available to 

be registered in the plaintiff's name. 
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Those, then, are the contentions for the respective parties. It is now necessary to 80 

examine the evidence in greater detail. 

The official records 
The Registrar of Lands in Ha'apai, Soane Latu, ended up being called as a 

witness for both sides. She produced the relevant records held in the Ha'apai Lands 

Office relating to the village of Fotua but the historical information is of limited 

assistance in resolving the present dispute. It was clear from the Registrar's evidence 

that the real cause of the problem is that the land in the village has never been 

comprehensively surveyed. 

Ms Latu produced the register book of town apis for the village of Fotua which 

has the two names Heilala and Lolopua recorded but the register does not identify 90 

exactly where in the village the allotments are located nor does it reveal the size of 

the allotments. There is no map or diagram in the register book. It records simply the 

names of each allotment and the holders. The evidence Ms Latu presented, however, 

is helpful in so far as the register book records the names of the various holders of 

each allotment going back to 1928. The details are: 

HEILALA ALLOTMENT: 

23 Feb 1928: First registered in the name of SIONE LATU 

(died 6/10/47). 

29 Oct 1947: Grant to widow MAKELESI LONGO LATU. 

15 June 1954: Registered in the name of TAPUA LATU under 100 

his a.k.a. name POUTAPUA KAMELIELI (died 26/4/92). 

19 May 1993: Registered in the name of VAIMA'ALI 

MO'UNGA. 

LOLOPUA ALLOTMENT: 

23 Feb 1928: First registered in the name of FEHOKO SETE 

20 June 1938: Registered in the name of SIONE FANGATUA 

(the evidence was that Sione Fangatua died in December 

1973). 

The Registrar indicated that in a situation where no survey has been carried out and it 

is not possible to determine the exact location or the area of the allotment in question, 110 

all the Lands Office can do is wait until the land is eventually surveyed and then the 

person whose 'api is being registered would have to point out the area and the Town 

Officer and other residents in the village would need to be in general agreement with 

the boundaries so delineated. The Registrar confirmed that her office records show 

that on 16 October 2000 a portion of the central allotment comprising 1 rood 10 

perches was registered in the name of the plaintiff, KAITU'U 'I PANGAI FINAU. 

The allotment of 1 rood 10 perches was surveyed at the time and a Deed of 

Grant, Tahi 316 Folio 64 was duly issued to the plaintiff. The register book shows the 

name of that allotment as "Lolopua". On the face of it, that evidence is, of course, 

helpful to the plaintiff's case. It supports his contention that the part of the central 120 

allotment which he now holds was part of Lolopua - not Heilala. That evidence has 

no probative value, however, because when the plaintiff applied for his Deed of 

Grant, he described the area as Lolopua and the Lands Office apparently simply went 

along with that description.  
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The plaintiff's mother 
I now turn to consider the evidence relating to how the plaintiff, Kaitu'u, came 

to be the registered holder of the allotment in question. The history of the matter was 

comprehensively developed through the evidence of his 72-year-old mother, Ma'ata 

Latu. It is a rather complicated story because Ma'ata's family was connected with both 

allotments but I will endeavor to summarize the position as succinctly as I can. 130 

It appears that Ma'ata was born illegitimate. It is not clear from the evidence 

whether her father and mother ever married but they did live together with her 

mother's parents. Ma'ata said that she was adopted in the Tongan customary way by 

her grandparents. Her father was hardly mentioned in evidence but her mother, 

'Elenoa, figured quite prominently. 

'Elenoa was the third child of Sione Latu and Makelesi Longo Latu. The first 

child, 'Elenoa's brother was Sione Fangatua (m). He died in December 1973 without 

issue. Then came a sister Lupe Latu followed by 'Elenoa Latu; a brother Tapua Latu, 

a.k.a. Poutapua Kamelieli; another sister, Hingano Latu; and then the first defendant's 

father, Vaima'ali Mo'unga and a younger sister, Fangufangu Latu. 140 

The evidence was that Vaima'ali was born out of wedlock - hence, he had the 

surname Mo'unga. It will be evident that some of these names are the same people 

mentioned in the evidence given by the Registrar of Lands in her analysis of the 

history of the two allotments. In effect, the main protagonists in this litigation, 

although neither is named as a party, are the plaintiff's mother, Ma'ata, and the first 

defendant's father, Vaima'ali. 

Vaima'ali is Ma'ata's mothers half brother. He lives in the United States of 

America. The evidence was that, apart from when he returned to Tonga to live in 

Fotua for a short period in about 1993, Vai has now resided in the United States for a 

considerable number of years.  150 

To complete the genealogical background, it is necessary to return to Ma'ata's 

maternal great-grandparents i.e. Sione Latu's parents. They were Setelo and Fehoko 

Mu'akifolaha. Setelo used the a.k.a. Fehoko Sete. Again, that name can be seen above 

in the Registrar's analysis as the first registered holder of the allotment known as 

Lolopua. 

To summarize the background, in other words, Ma'ata's grandfather, Sione Latu, 

was the first registered holder of the block of land recorded in the Lands Office as 

Heilala while her great-grandfather (Sione Latu's father), Fehoko Sete, was the first 

registered holder of the land recorded as Lolopua. 

Ma'ata said in evidence that she was born on the allotment on the outskirts 160 

which was known as Heilala and she and her parents lived with her grandparents 

Sione and Makelesi Latu. When she was a child there were some large Heilala trees 

on the allotment on the outskirts and that is why it was called "Heilala". Ma'ata said 

that the other allotment in the centre of the village was always known as Lolopua. It 

was owned by her great-grandfather Sete Fehoko and Sete and his wife had fostered 

Ma'ata's mother, 'Elenoa. Sete died when Ma'ata was very young but his wife Fehoke 

lived on and 'Elenoa took care of her in her latter years. 

Ma'ata explained that there were some large Tongan pua trees on Sete's 

allotment and that is how it got the name "Lolopua". There was also a water tank 

situated on that allotment which was used to collect rainwater. Ma'ata vividly 170 

described how, when she was a young child, she was "a runner" between the two 

allotments. She would take messages and fetch water from the rainwater tank. She 



+ + 
 

288 [2003] Tonga LR 

 

recalled how her elders often referred to the allotments by name. She would, for 

example, be told to take something over to" Lolopua" and vice versa. 

In cross examination, it was put to Ma'ata that there were heilala trees on the 

central allotment. She responded: 

"Since I grew up, I have not seen one heilala tree on that piece 

of land. Sorry counsel, but I have not seen one heilala tree at 

Lolopua." 

It was also put to the witness that there were pua trees on the allotment on the 180 

outskirts. She responded: 

"There was only one pua tree on that. My grandfather got a 

branch of the pua tree at Lolopua and he planted it at Heilala 

and I knew that because sometimes he got angry with me for 

moving the branch around and not leaving it alone to grow." 

It was put to Ma'ata that Vaima'ali would say in evidence that there was never any 

heilala trees on the allotment on the outskirts. Ma'ata was adamant, however, that 

when she was young there were three big heilala trees on the allotment. She described 

how one, which was the one closest to their house, had been damaged when their 

house burned down and it eventually died. She said that the other two trees were still 190 

standing when she left Fotua to work in Tongatapu in 1949. 

Ma'ata told the court that she was born on 6 February 1931. In 1943 she left her 

home in Fotua and moved to Tongatapu to attend school. She was at school in 

Tongatapu for some five years but she would always return to Fotua during the school 

holidays. When she finally left school and returned to Fotua in 1948 she lived with 

her parents who at that time were still living on the allotment on the outskirts looking 

after her mother's parents -- Sione Latu and Makelesi. 

In 1949 Ma'ata returned to Tongatapu and commenced working as a 

schoolteacher. In 1951 she married Laulotu Finau. The plaintiff, Kaitu'u, is their 

fourth child. She did not then return to Fotua until around February 1970 after she and 200 

Laulotu had separated. The children stayed with the father on his tax allotment in 

Fatai, Tongatapu. 

Ma'ata's move on to the land in question 
Ma'ata said that when her uncle, Sione Fangatua, heard that she had separated 

from her husband and moved back to Fotua, he came and told her and her parents to 

move on to his land at Lolopua and take care of it because at that time he was living 

at Tokomololo, Tongatapu. She was not keen on the idea because, apart from the 

piece of land on the corner of the two roads upon which the Church of Tonga was 

located, the central allotment was, at that time, covered in bush and scrub. Ma'ata 

estimated that at that stage it had been "abandoned" for at least 10 years. 210 

Ma'ata did, however, decide that she would take up her uncle's offer and look 

after the allotment. She was given permission by her uncle to clear the land and she 

arranged for a caterpillar bulldozer to remove the bush and scrub. This work appears 

to have been carried out just prior to Sione Fangatua's death in December 1973. After 

Sione's death, his younger brother, Tapua Latu a.k.a. Poutapua Kamelieli, effectively 

assumed control of the allotment. Tapua was content to allow Ma'ata to continue in 
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occupation. He told Ma'ata to build a Tongan fale on the part of the central allotment 

by the concrete water tank and he told her half brother (with a different father) Sione 

Kulikefu, to build a fale on the western side of the Church of Tonga. They duly did 

that. The area that was then occupied by Ma'ata's brother, Kulikefu, is now the land in 220 

dispute in this present litigation. 

Thus, the whole of the central allotment which Ma'ata claims to be Lolopua, 

comprised of one roughly square shaped block of land approximately the same size as 

4 average sized town allotments. For practical purposes, although it was one block 

only and the land had never been surveyed or subdivided, the residents seem to have 

treated it as four separate allotments. The Church of Tonga was situated on the corner 

of the main road and the road running west down to the beach, Kulikefu's allotment 

was next to the Church on the beach road and Ma'ata's allotment was immediately 

north of the Church on the main road, diagonally across from Kulikefu's allotment. 

The fourth allotment was occupied by a steward of the Church of Tonga. 230 

Ma'ata recalled that in 1975 she was told by someone, following a visit by 

Prince 'Uluvalu to the island, that as her uncle Sione Fangatua had then been dead for 

almost two years and his widow had never transferred the central allotment into her 

name, the land would have reverted to the estate holder and it would no longer be in 

her family's name. Ma'ata passed that information onto Vaima'ali who was then living 

in the States, and between them they tried to arrange for all the land in the central 

allotment to be formally registered in the name of Sione Kulikefu, Ma'ata's half-

brother. It is not clear from the evidence how far that attempt progressed. It was at 

that point (December 1975) that Ma'ata and her uncle, Tapua Latu, arranged a 

meeting with the estate holder, Hon Tu'ipelehake. 240 

Ma'ata said that Hon Tu'ipelehake asked them who was residing on the central 

allotment and they explained to him that it was Ma'ata and her brother, Kulikefu. The 

estate holder then said, in hearsay evidence which I accept, that it was alright for 

Ma'ata and Kulikefu to carry on living on the land and looking after it for when the 

land was eventually surveyed and subdivided then it would be given to them (it is not 

clear how the estate holder was then proposing to give the land, or part of it, to 

Ma'ata). Ma'ata recalled that that meeting with the estate holder took place on the first 

Monday in December 1975. 

Although, from the evidence the reasons for the exchange is not clear, it seems 

that at about the same time as the consultation took place with Hon Tu'ipelehake, 250 

Tapua Latu told Ma'ata and her brother to swap fales. Ma'ata duly shifted to the 

Tongan fale on the land in question and her brother Kulikefu moved over to the fale 

that she had been occupying on the allotment by the water tank. Ma'ata proceeded to 

then live on the land in question. In early 1982 she completed the construction of a 

more substantial timber and iron dwelling house on the site. She recalled, with some 

obvious pride, that in March 1982 when Cyclone Isaac devastated much of Tonga, 

her new house was left undamaged. Ma'ata planted some trees and erected a wire 

fence around her home. Thereafter, she continued enjoying undisturbed possession of 

the land in question. At some stage, which was not identified in the evidence, Ma'ata's 

half-brother, Kulikefu, moved to Australia where he still resides. His Tongan fale 260 

remained on the 'api by the old water tank where he had been residing. 
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Vaima'ali Mo'unga 
The next development in the narrative came towards the end of 1993 with the 

arrival back in Fotua from the United States of Vaima'ali and his son, the first 

defendant. Before turning to consider those events, I should record a little more of the 

evidence touching upon Vaima'ali or "Vai" as he was referred to during most of the 

hearing. In a lengthy but well structured cross-examination, Ms Tonga elicited 

evidence from Ma'ata about Vaima'ali's movements in the early years. Ma'ata told the 

court that when she left Fotua in 1949 to take up her teaching career in Tongatapu, 270 

Vai and his family did not have an allotment to live on and they were "moving 

around". At that stage, they were living on the land by the water tank on the central 

allotment which was the land referred to during the hearing as Kulikefu's api. There 

was no one, however, then occupying the particular piece of land in question on the 

central allotment. Ma'ata also recalled that about the same time, i.e. in the late 1940s, 

Sione Fangatua arranged somehow for Vai to obtain a town allotment at Tokomololo 

in Tongatapu. The Tokomololo allotment known as "Pakula'a" is still, subject to a 

recent development I will refer to later, in Vai's name today. It is not clear from the 

evidence, however, if Vai has ever lived on the allotment. 

Ma'ata also recalled that some years later when she was living in Tongatapu, she 280 

heard from Vaima'ali that he had actually built a timber house on the central 

allotment in Fotua -- not on Kulikefu's api but on the land in question. She believed 

that that was sometime between 1957 and 1958. She did not see the house because, 

following a court case, it apparently had to be removed. Vai sold it to the Mormon 

Church. The Church removed it from the site and Vai returned to Tongatapu to live. 

By the time that Ma'ata and her brother moved on to the central allotment in the early 

1970s, Vaima'ali and his family had long left Fotua. 

Ma'ata, as has already been observed, estimated that when she moved onto the 

central allotment the land had been abandoned for at least 10 years. I find that 

evidence consistent with evidence given subsequently by the first defendant, Samiu, 290 

who told the court that Vai left Fotua and moved to Tongatapu in 1962 or 1963 and 

then in 1969 he migrated to the United States where, apart from an eventful return 

visit in 1993/ 94 which I shall now refer to, he appears to have resided ever since. The 

court was told that the defendants had proposed to call Vai as a witness in their case 

but he took ill and a medical certificate was produced confirming his admission to a 

hospital in Utah in America. The court, therefore, relies largely upon Ma'ata's account 

of what happened when Vai and his son Samiu returned to Fotua from the United 

States in 1993. 

Vaima'ali's return from America 
Ma'ata explained that Samiu's first wife had been killed in an accident in the 300 

USA and with money Samiu then received he and his father decided to return to 

Tonga. Because they had nowhere else to live they stayed with Ma'ata in her house in 

Fotua on the allotment in question but at night Samiu slept in the Tongan fale left 

vacant by Kulikefu after he moved to Australia. Ma'ata recalls Samiu asking her if 

she would like a shop built on the front of her house and she was happy with that 

proposal. Vai told her that the main reason why they had returned from the States was 

to build a shop for her and a house on his own allotment at Tokomololo which they 
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were proposing to then sell. In fact, nothing was built at Tokomololo. During 

construction of the shop at the front of her house, Ma'ata prepared food for the 

builders and paid for some of the construction materials. A workshop was also built 310 

close to the shop. Ma'ata said that around this time Samiu travelled back and forth 

between Ha'apai and Tongatapu and he also returned to the United States for a period. 

The shop eventually opened sometime in 1994 or 1995. Ma'ata stocked it, with 

help from her children, and ran the business completely. By the time the shop opened, 

Vai had returned to the United States but Samiu was back in Fotua. 

Ma'ata and the defendants 
It appears from the evidence that not long after Vai returned to the States, the 

relationship between Ma'ata and the first defendant, Samiu, began to deteriorate quite 

rapidly. Ma'ata made allegations in evidence about money and goods disappearing 

from the shop and clearly she suspected that Samiu was the culprit. It is also apparent 320 

that Ma'ata took an instant dislike to the second defendant who was then living with 

Samiu in a de facto relationship. Ma'ata strongly disapproved of the couple living in a 

de facto relationship which she considered was against Tongan custom. For her part, 

the second defendant told the court that Ma'ata did not like her. They were not on 

speaking terms and at one stage Ma'ata threatened to kill her with a hammer before 

Samiu intervened. On another occasion Ma'ata threatened her with a knife. Neither of 

these incidents were put to Ma'ata in cross-examination but no exception was taken 

on that count. They illustrate the intense antipathy which then existed between Ma'ata 

and the second defendant in particular. 

Matters came to a head around September 1997 when Ma'ata claimed that 330 

Samiu locked her out of her property. The shop had been closed down sometime 

before then. Ma'ata said that she was scared of Samiu. She went to live in the "shack", 

as she called it, which had been Kulikefu's Tongan fale. Samiu left her furnishings 

and possessions in the open field alongside her 'api. 

In April 1999 Ma'ata received a letter from the defendants' solicitors ordering 

her to "vacate the town allotment of Vaima'ali within three months from receiving 

this letter." She was warned that if her house, on the allotment in question, had not 

been removed in that time then it would be demolished. Samiu said in evidence that 

he talked to Ma'ata in May or June 1999 and told her to move her house onto 

Kulikefu's allotment. He said that she accused him of causing a disturbance and she 340 

told him that she would not move her house and that it would not be moved. Samiu 

then explained to the court how, with help from other people in the village, he 

proceeded in about August 1999 to demolish Ma'ata's house. He then built another 

house on the allotment in question which he and the second defendant, who he had 

married in June 1998, have resided in ever since. 

The foregoing is necessarily a summarized version of the historical evidence the 

court heard relating to the land in question. Much of the evidence given on behalf of 

the defence has already been incorporated into the narrative. There were other 

additional matters Samiu spoke about which should also be mentioned. When he was 

asked, for example, in evidence in chief why he and Vaima'ali had come back to 350 

Fotua from America in 1993, he answered: "to build Vai's house on the allotment 

Heilala which was already held by Vai at the time." 



+ + 
 

292 [2003] Tonga LR 

 

Samiu denied that Ma'ata was told that the shop would be built for her. He said 

that nothing was said to Ma'ata at the time "because it was already understood that 

she was residing on the land held by Vai." Samiu also said that he and Vai bought the 

goods to stock the store and that Ma'ata and her children did not make any 

contribution. Samiu told the court that the shop belonged to him and it was intended 

that his niece would run the business. 

As will already be evident from my extensive referals to her evidence, I found 

Ma'ata to be a reliable and credible witness and I preferred her evidence whenever it 360 

conflicted with evidence given on behalf of the defendants. In other words, in relation 

to these points made by Samiu, I accept that Ma'ata was asked about the shop and 

given the impression that it was being built for her. I also accept that it was stocked 

by her with help from her children and not by Vai and Samiu. Ms Tonga in her 

submissions referred to the first defendant's evidence where Samiu denied that Ma'ata 

had been chased out of her home by the defendants but, quite simply, I do not accept 

that evidence and I accept Ma'ata's version of events.  

Samiu confirmed that sometime before he demolished Ma'ata's house he had 

received a telephone call from his father Vai instructing him to move on to the land 

that Ma'ata then occupied. There was also evidence that in 1998, Vai had taken 370 

trespass proceedings against Ma'ata which were heard in the Magistrates' Court in 

Ha'apai. The magistrate apparently held that the name of the allotment in question 

was Heilala and that Heilala is registered under the name of Vaima'ali Mo'unga "of 

Fotua". He found Ma'ata guilty of trespassing on Vai's property. Ma'ata told the court 

that she then appealed the magistrate's decision and the Supreme Court directed that 

she should remain on the land until the legal position could be clarified at a later date. 

Neither of the judgments recording these findings were produced in evidence but 

Ma'ata's version of the two court decisions was not challenged.  

Registration by the plaintiff 
Although she could not remember the exact dates of her visit, Ma'ata said that 380 

after she was evicted from her home, she went and complained to the estate holder, 

the late Hon Tu'ipelehake, and she explained how the "American people" had come 

and chased her out of her house and she was then living in the shack on another part 

of the allotment. She said that the Hon Tu'ipelehake was very old at the time and she 

conveyed her message to him through his son, Prince 'Uluvalu. She was told to 

continue dwelling on the land. 

Ma'ata then described the actions she subsequently took to have the allotment in 

question registered in the name of her son, the plaintiff. She had a sketch plan drawn 

up showing the location of the allotment and she made several visits to Hon 

Tu'ipelehake and to the office of the Governor of Ha'apai, the Deputy Minister of 390 

Lands (now the Minister) Hon Fielakepa. Ma'ata said that Hon Tu'ipelehake had 

suggested to her that she should arrange for an application to be lodged in her son's 

name for the allotment in question. He also suggested that she should arrange for her 

brother in Australia, Kulikefu, to lodge an application for the other allotment upon 

which his original Tongan fale (the "shack") still stood. Ma'ata followed that advice. 

The estate holder signed both applications on the same day and then Ma'ata took them 

to the office of the Ministry of Lands. 
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Both the Hon Fielakepa and the current Hon Tu'ipelehake were called as 

witnesses by the defence but, in general, their evidence was more supportive of the 

plaintiff's case. They gave helpful evidence which I have no hesitation in accepting. 400 

Hon Fielakepa told the court that following a survey of the land in question, he gave 

his approval to the plaintiff's application on 16 October 2000. By that time he had 

been appointed Minister. The Deed of Grant was eventually issued in the plaintiff's 

name of 5 November 2001. 

The legal principles 
The principle is well-established that any person seeking to upset a registered 

Deed of Grant faces a formidable task. Until it is established to the contrary, the court 

will presume that the register is correct. Registration is final unless it has come about 

as a result of an error of law (i.e. contrary to the Act) or as a result of fraud, mistake, 

breach of the principles of natural justice or of a promise made by the Minister. 410 

The defendants plead that " the grant to the plaintiff was wrong in fact and in 

law." The basis for the allegation is said to be, "that the information given by Ma'ata 

to the estate holder was untrue" in that she did not inform the estate holder that, "the 

exact land in dispute had been registered by Vaima'ali Mo'unga." It is also alleged, 

"that the plaintiff has never been a resident of Fotua, Ha'apai, or in any of the estate of 

the estate holder, the Hon Tu'ipelehake." 

The document which the defendants rely upon as evidence that the land in 

question is registered in the name of Vaima'ali Mo'unga is a "Certificate of Land 

Apportionment in the Kingdom of Tonga". It is a one-page certificate on Ministry of 

Lands letterhead addressed "TO WHOM IT MAY CONCERN". The body of the 420 

certificate states: 

"This is to certify that Vaima'ali Mo'unga of Fotua Township 

and Ha'apai in the Kingdom of Tonga has been conditionally 

registered 23.2.1928 a plot of town allotment at Fotua 

Township with the area of 1r 24p for residence purpose (sic)." 

The evidence was that following on from the death of his older half-brother, Tapua 

Latu (a.k.a. Poutapu Kamelieli) in 1992, Vai completed an heir's affidavit claiming 

title to the allotment Poutapu had held, which was recorded in the official Register as 

"Heilala". In response, the Lands Office issued Vai with the Certificate of Land 

Apportionment and that is the document which the defendants now rely upon in 430 

claiming title to the central allotment. 

The plaintiff, of course, contends that the defendants have it all wrong because 

Heilala is not the central allotment but the allotment on the outskirts. In addition, 

however, Mr Fakahua challenges the whole validity of Vai's claim to any allotment in 

Fotua on two grounds. First that he had migrated to the United States and he was no 

longer a Tongan subject in terms of the Land Act and, secondly, on the grounds that 

when he swore the heir's affidavit, he failed to disclose to the Minister the fact that he 

was already the holder of a town allotment at Tokomololo. Section 48 of the Land 

Act precludes any person from holding more than one town allotment. As Vaima'ali 

did not give evidence in the case, neither of these matters could be explored by Mr 440 

Fakahua in cross-examination.  
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Returning to the Certificate itself, at the foot of the certificate are two spaces. 

One allows for the signature of the, "Secretary for Lands & Natural Resources" and 

the other states, "Checked by" with a space for the signature of the "Clerk to the 

Minister of Lands". The two signatures on this particular Certificate were that of the 

same person. The court was told that the signatory was Makafia Taungata'u who was 

the assistant Secretary for Lands.  

Although, on the face of it, the Certificate of Land Apportionment appears to 

have some official status, it is not a form provided for or recognized anywhere in the 

Land Act. The current Registrar of Lands in Ha'apai, Soan Latu, told the court that 450 

they call the certificate the "blue form" (it is printed on coloured paper) and it is 

commonly used to support applications for visas and loan applications made to banks 

and other lending institutions. 

It appears that historically the Certificates have been used in cases where land 

has never been registered as evidence that the person named therein is the holder of 

an allotment although, in the case of a town allotment, there is absolutely no method 

of identifying from the Certificate itself exactly where in a village the allotment is 

situated. The Registrar explained that no reliance can even be placed on the area 

shown in the Certificates. In the present case, for example, the Certificate in the name 

of Vaima'ali shows an area of 1r 24p but the Registrar explained that that figure has 460 

been inserted simply because the area of 1r 24p is the maximum lawful area for a 

town allotment. 

The court was told that when a Certificate holder eventually applies for a Deed 

of Grant, the land is surveyed and if there is any dispute over the location or 

boundaries of the land claimed by the Certificate holder then that dispute is resolved 

by consultation with the Town Office and other village people. The current Minister 

of Lands said in evidence that he is reviewing the use of the Certificate of Land 

Apportionment forms. The Minister told the court that the forms have been abused in 

the past. The Minister's review is timely. It is unwise for the Ministry of Lands to be 

issuing any type of official documentation purporting to evidence land registration 470 

unless that documentation is in a format specifically prescribed in either the Land Act 

itself or in regulations made pursuant to the Act. 

The Certificate of Land Apportionment produced by the defendants does not, 

therefore, establish the defendants' claim to the land in question. The defendants, 

however, seek to rely also on the register book which records that on 19 May 1993 

Vaima'ali Mo'unga was registered as a holder of the allotment known as "Heilala" and 

they claim that Heilala is, in fact, the proper name of the central allotment or, in other 

words, the allotment in question. 

When, however, the Registrar of Lands was asked by the court whether the land 

registered in Vaima'ali's name in the register book could be the same land as that 480 

contained in the plaintiff's Deed of Grant, i.e. the land in question, she replied, "I 

believe not, according to my records." 

The defendants further sought support for their case from an alleged association 

between each of the two town allotments and two tax allotments near Fotua named 

"Puha 1" and "Puha 2". The argument on this submission was complicated and the 

evidence confusing. At the end of the day I did not find the evidence touching upon 

this aspect of the case conclusive one way or the other.  
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Conclusions on the evidence 
The defendants called a number of witnesses from the village of Fotua who, to 

varying degrees, deposed that they understood the allotment in question was Heilala 490 

and that it was Vaima'ali's allotment. I listened carefully to all the evidence adduced 

through those witnesses but I did not find any of it conclusive on the central issue. 

One of the more impressive witnesses called on behalf of the defence was Siope 

Kanongata'a who in the late 1990s was given the matapule name, "Kaimana". He said 

that he understood that the land had belonged to Vai. Siope went to school in 

Tongatapu between 1958 and 1964 and he said that when he returned to Fotua, Vai 

had left the village but he remembered when his house had been bought by the 

Mormon Church. The witness strongly challenged Ma'ata's evidence that there was 

bush and scrub on the allotment and that Ma'ata had used a bulldozer to clear the area. 

He said that there was no bush and he could not recall a bulldozer ever having been 500 

used to clear the area. Although, as I have noted, Siope impressed me I have no 

hestitation in accepting Ma'ata's account of how she cleared the allotment with the 

catapillar bulldozer. Her evidence in this regard was confirmed by an equally 

impressive witness for the plaintiff - Sitaleki Mahe. Sitaleki recalled that, at the time, 

the bulldozer was working around Fotua as part of a government project to plant more 

coconut trees and Ma'ata was able to obtain the use of it. I can only conclude that 

Siope was genuinely mistaken on this aspect of his evidence.  

As to the crucial question of whether the central allotment was Heilala or 

Lolopua, I found none of the witnesses called for the defence to be as authoritative 

and credible as Ma'ata. The plaintiff, particularly through his mother's evidence, has 510 

persuaded me well beyond the balance of probabilities that the land in question is part 

of the land historically known as Lolopua and the land known historically as Heilala 

is the other allotment on the outskirts of the village of Fotua.  

The fact that her uncle Sione Fangatua had invited Ma'ata in the early 1970's to 

move onto "his land" at Fotua and that the land was unmistakeably identitied at the 

time as the central allotment is, of course, significant. The Lands Office records show 

that Sione Fangatua's allotment was called "Lolopua".  

I also find it significant that in December 1975, over two years after Sione 

Fangatua's death, his brother Tapua had gone with Ma'ata to see the estate holder and 

they had discussed who was then residing on Sione Fangatua's land and the other 520 

matters referred to earlier in this judgment.  

The answers given by Tapua and Ma'ata to the estate holder's questions show 

clearly that they were talking about the central allotment. That evidence, again, can 

only mean that Sione Fangatua had been the holder of the central allotment and, as 

noted, the Lands Office records show that, whatever allotment was held by Sione 

Fangatua, its name had been registered as "Lolopua".  

In addition to these matters, there was credible evidence given on behalf of the 

plaintiff by a Mr Lopeti Hoeft, a 68-year-old planter which supports the case for the 

plaintiff. Back in 1991 Mr Hoeft made application for a town allotment in Fotua 

which was part of the allotment on the outskirts. He told the Court that at the time he 530 

was living with Tapua Latu and his wife and Tapua had asked him if he wanted a 

piece of his land. According to the Lands Office records, Tapua was the registered 

holder of the allotment known as Heilala.  

As it turned out, no Deed of Grant was ever issued to Mr Hoeft because he 

decided not to proceed with the transaction but the plaintiff produced in evidence Mr 
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Hoeft's actual application form which had been signed by the estate holder, the late 

Hon Tu'ipelehake on 2 September 1991, and the land applied for is described in that 

application form as "Heilala". Mr Hoeft told the court that he understood "Heilala" 

was the name of the land on the outskirts which he had applied for. In her very 

detailed submissions in reply Ms Tonga criticised aspects of Mr Hoeft's evidence and 540 

there was substance in some of her observations but on the crucial issue of the 

location of the two allotments I found his evidence credible and helpful.  

I am further fortified in my conclusion that the land in question is Lolopua by 

the evidence that was given by the Hon Minister of Lands. He had an intimate 

knowledge of the dispute. He told the court that some years ago, well before his 

appointment as Minister, he had correctly presaged that the matter would end up in 

litigation before the Land Court and, for that reason, he took particular care to record 

all relevant matters on the Ministry's file. The Minister was called on behalf of the 

defendants as their last witness. In cross-examination by Mr Fakahua, the Minister, 

while quite properly acknowledging that ultimately the issue was one for the court to 550 

determine, opined that from official records and his knowledge of the matter, he 

understood that the land on the outskirts was that historically known as Heilala and 

the land in question in the center of the village was that known as Lolopua. 

I, therefore, reject the defendants' allegations that the land in question had been 

registered in Vaima'ali Mo'unga's name and, therefore, was not land available for 

allegations to the plaintiff. 

The defendants also pleaded that the plaintiff had never been a resident in any 

estate of the estate holder and, therefore, his application for the allotment failed to 

comply with rules (a) and (b) of section 50 of the Land Act which sets out the rules 

for the allocation of allotments. Even accepting this submission, however, the 560 

evidence failed to satisfy me that the situation was not covered by rule (c) and, in any 

event, there was no evidence of any misrepresentation by the plaintiff or his mother in 

connection with the application. The current Hon Tu'ipelehake said in evidence that 

he was aware that the plaintiff was not a resident of Fotua at the time his application 

was presented and the evidence satisfied me that the estate holder knew about the 

plaintiff's situation in this regard but he was also aware of the plaintiff's historical 

links, through his mother, with the land in question. 

Likewise, there was no evidence that the Minister had been misled by the 

plaintiff or his mother on any aspect of the plaintiff's application. On the contrary, the 

Minister was keenly aware of the background giving rise to the dispute and he had 570 

full knowledge of the defendants' involvement and their alleged claim through 

Vaima'ali to the land in question. 

Without having to decide the point, there would also seem to be some validity in 

the two criticisms raised by Mr Fakahua about Vaima'ali's entitlement to hold any 

town allotment in the Kingdom given the evidence, in particular, that he has long 

been the holder of a town allotment in Tokomololo. When the Minister gave evidence 

on 9 July 2003 he told the court that two weeks previously he had received a letter 

from Vaima'ali requesting the surrender of his allotment at Tokomololo. The Minister 

said that up until then he had been unaware that Vaima'ali already held a town 

allotment in his name. He said that he was very surprised to receive the letter from 580 

Vaima'ali knowing that the court case was still proceeding. He confirmed that 

Vaima'ali was unable to hold two allotments. In her submissions in reply Ms Tonga 

claimed that registration of the allotment at Tokomololo in Vaima'ali's name was 
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effected by someone else without his knowledge, but there was simply no evidence 

before the Court to that effect and, if true, it would indeed be a surprising situation.  

Vaima'ali's failure to give evidence in the case was not helpful to the defence. 

He was, apparently, present when the case began in Ha'apai in April and Ms Tonga 

cross-examined witnesses for the plaintiff on the basis of propositions that he would 

be putting forward in evidence. The medical certificate provided to the court lacks 

any detail. It simply says: "Mr Mo'unga has been hospitalized at Cottonwood 590 

Hospital and, therefore, is unable to travel to a court hearing." The certificate is dated 

8 July 2003. The signature at the bottom of the certificate is completely 

indecipherable and there is nothing to indicate whether the signatory is even a 

medical practitioner. The nature of the complaint is unspecified and it is not clear 

how long Mr Mo'unga was going to be indisposed. No application was made by 

defence counsel for an adjournment or to have Vaima'ali's evidence taken in some 

other way. In all the circumstances, Mr Fakahua was entitled to express concern 

about Vaima'ali's nonappearance.  

In terms of the defence case generally I would add this: even had I been 

persuaded (which I have not been) that the defendants were entitled to rely upon some 600 

equitable defence, I would not have been prepared to uphold it. I find their conduct 

(particularly that of the first defendant and his father Vaima'ali) in obtaining access to 

Ma'ata's home through misrepresentation and deception and then in evicting her and 

demolishing her home, reprehensible, high-handed and totally abhorrent to the 

accepted modes of resolving land disputes in the Kingdom. 

The court is aware, because it was mentioned in evidence, that the plaintiff's 

mother, Ma'ata, has issued separate civil proceedings seeking monetary compensation 

for her wrongful eviction and for the demolition of her home and resulting damage to 

her furnishings and effects. Counsel sensibly indicated that, depending upon the 

court's findings in the present case, they anticipated being able to resolve those civil 610 

proceedings out-of-court. Given Ma'ata's age and the amount of suffering she has 

already endured to date because of the wrongful actions of the first defendant and his 

father, this court expresses the hope that those other matters will be resolved as 

expeditiously as possible. 

The plaintiff succeeds in his action and an order is made in terms of the prayer 

for relief in the statement of claim for the eviction of the defendants from the 

plaintiff's town allotment in Fotua. No other orders, apart from costs, are sought and 

given the anticipated negotiations that will now take place in connection with the civil 

proceedings I have just referred to, I deliberately refrain from making any further 

orders giving effect to the relief which I have just granted. I reserve leave, however, 620 

should it be necessary, for the plaintiff to approach the court at any time on notice to 

seek further supplementary orders to give full effect to this judgment. 

The plaintiff is also entitled to costs to be agreed or taxed. 
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Fononga v Police 

Supreme Court, Nuku'alofa 

Ford J 

AM 11/03 

8 October 2003; 3 November 2003 

Criminal procedure – summons should state offence concisely – conviction 

quashed 

Criminal procedure – difference between English and Tongan text of legislation 

The appellant was convicted in the Magistrates' Court at Neiafu in December 2002 on 

one charge of being found drunk in a public place contrary to section 3(j) of the Order 10 

in Public Places Act (Cap 37) and another charge, ostensibly, of using threatening, 

abusive or insulting language or behaviour towards an officer in the service of 

Government contrary to section 57 of the Criminal Offences Act (Cap 18). The 

wording of the summons for the second charge was "causing anger to a civil servant". 

On the former charge he was fined $40. On the latter charge he was fined $200. The 

added significance of the second conviction was that the appellant had sometime 

earlier received a suspended sentence in the Magistrates' Court of six months 

imprisonment and, as a conviction under section 57 was punishable by imprisonment 

(as well as a fine), it meant that, in addition to the penalty imposed of a $200 fine, the 

appellant would also be required to serve out his six months suspended sentence. The 20 

appellant appealed against his conviction on both charges. After the hearing the 

appellant withdrew his appeal on the conviction of being found drunk in a public 

place. 

Held: 

1. The offence created under section 57 of the Criminal Offences Act was 

one of threatening, abusive or insulting language or behaviour towards any 

officer in the service of the Government. Section 57 made no reference to 

"causing disappointment" or "anger" to an officer in the service of 

Government. A defendant should know exactly what he was charged with. 

Section 14 of the Magistrates' Courts Act (Cap 11) required a summons to 30 

state concisely the offence with which the defendant was charged. The 

summons failed to satisfy that criteria. 

2. There was clearly a difference existing between the English text and the 

Tongan text. In such a situation the clerk drafting the summons was 

entitled to insert the Tongan word or words necessary to reflect the concise 

offence provided for in the English version. That would mean, for 
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example, the clerk could insert words such as "ulungaanga" (behaviour) 

and "fakalielia" (abusive) even though neither word appears in the Tongan 

version of section 57. 

3. The appeal was allowed and the conviction under section 57 of the 40 

Criminal Offences Act was quashed. 

Statutes considered: 

 Criminal Offences Act (Cap 18) 

 Magistrates' Courts Act (Cap 11) 

 Order in Public Places Act (Cap 37) 

Counsel for appellant : Mr Vaipulu 

Counsel for respondent : Mr Kefu 

Judgment 
The appellant was convicted in the Magistrates' Court at Neiafu in December 

2002 on one charge of being found drunk in a public place contrary to section 3(j) of 50 

the Order in Public Places Act (Cap 37) and another charge, ostensibly, of using 

threatening, abusive or insulting language or behaviour towards an officer in the 

service of Government contrary to section 57 of the Criminal Offences Act (Cap 18). 

On the former charge he was fined $40. On the latter charge he was fined $200. The 

added significance of the second conviction was that the appellant had sometime 

earlier received a suspended sentence in the Magistrates' Court of six months 

imprisonment and, as a conviction under section 57 is punishable by imprisonment 

(as well as a fine), it meant that, in addition to the penalty imposed of a $200 fine, the 

appellant would also be required to serve out his six months suspended sentence. 

The appellant appealed to this court against his conviction on both charges. In 60 

the course of the appeal hearing, I indicated to counsel for the appellant that the 

appeal on the charge of being found drunk in a public place appeared to have little 

merit. After the hearing, no doubt having had time to reflect on the situation, Mr 

Vaipulu formally withdrew his appeal on this ground. 

The appeal against conviction under section 57 of the Criminal Offences Act 

has more merit and raises complex issues. There appears to be a difference between 

the English version of section 57 and the Tongan text. The English version reads as 

follows: 

"57. Every person who uses threatening, abusive or insulting 

language or behaviour towards any officer in the service of 70 

the Government shall be liable on conviction to imprisonment 

for any term not exceeding 2 years, or to a fine not exceeding 

$500." 

The summons issued against the appellant (as translated) is in these terms: 

"On the 2nd day of November 2002 at Longomapu you 

committed causing anger to a civil servant in which you 

frequently shouted on the road and Police Officer 'Ahosiu 
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'Ofa stopped you quite a few times and you ran and shouted to 

him "If you want something step on the road" and you 

frequently shouted and you ran away, contrary to section 57 80 

(CAP. 18) Laws of Tonga. (Emphasis added) 

It was put to Crown counsel at the appeal hearing that section 57 did not create an 

offence of "causing anger to a civil servant." Mr Kefu responded that the words in the 

Tongan version of section 57, which are the equivalent to the English adjective 

"abusive", are "lea kovi fakatapu" which literally translate as "bad words causing 

anger." 

Before dealing further with this issue, I should refer briefly to the facts. The 

principal witness for the prosecution was police sergeant 'Ahosiu 'Ofa. He gave 

evidence that on the day in question, which was Saturday 2 November 2002, he was 

living at Malae Puafisi's house at Longomapu. There is a shop attached to the front of 90 

the house and while sergeant 'Ofa was inside the house at around 7 o'clock that 

evening he heard someone shouting from out the front of the premises. He proceeded 

to go outside the house and stood in a dark area just inside the allotment boundary 

fence. From this position he could see some boys standing on the verandah of the 

shop. He was able to identify one of them as Muli Ta'ufo'ou. He could also see the 

appellant, 'Ilaisa Fononga, standing out on the roadway. 

The sergeant said that he then heard shouting from the roadway and so he (the 

sergeant) shouted back "Eh! Shut your mouth." There was further shouting and the 

sergeant walked out onto the side of the road. He called out to the appellant, "did you 

not hear me telling you to shut up?" The sergeant said that at that point the appellant 100 

shouted again and then started walking away. The sergeant did not say in evidence 

what the appellant had actually said when he shouted out and there is nothing in the 

evidence to indicate that the appellant had been shouting at the police sergeant 

himself. 

In all events, Sergeant 'Ofa then proceeded to follow the appellant down the 

road and he noticed that Muli had gone ahead of him and was walking between 

himself and the appellant. He heard two more shouts but he admitted in cross-

examination that he did not know who had made them. At one point the sergeant 

called out to Muli to wait but both he and the appellant ran and disappeared. 

The scene then moved to outside an api belonging to Loisi Lakai. An outside 110 

light had been switched on at Lakai's api and the sergeant was able to see the 

appellant standing on the roadway. He then heard him yell out the words (as 

translated by Mr Kefu) "if anyone has any issues then step onto the road." The 

sergeant said that he heard three more yells (again, he did not say who had made them 

or what was said) and he told the court that he was very upset with what had 

happened. He described how he then walked through a dark area but when he reached 

the fence around Lakai's property he noticed that the accused had disappeared. The 

sergeant said that he proceeded to walk along the road in an easterly direction heading 

back towards the centre of the village. He passed some drunk young men talking to 

some girls on the road and then he noticed Muli coming towards him. He said to 120 

Muli, "why do you want to get tough with me" and Muli responded that it wasn't him 

but the appellant. 

At that point the scene changes again and the sergeant noticed the accused for 

the third time. On this occasion he was standing inside Anghiki Loseli's shop. When 
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the sergeant first noticed him he saw a number of youths around the shop and he said 

the appellant was inside the shop "talking loudly." The sergeant walked towards the 

appellant who, he said, was then quiet. He said to him, "I am here, the one whom you 

called out to come" and he grabbed him by the belt and led him out onto the roadway. 

The sergeant then described how he had taken the appellant to the police station. The 

appellant apologised to him but claimed that he had not been the person doing the 130 

yelling. 

Apart from sergeant 'Ofa, the prosecution also called evidence from another 

officer who had taken a statement from the appellant and one other witness, namely 

Muli. Muli said that there were a lot of drunk people around the village on the night 

in question. He denied that the appellant had been shouting out but the magistrate did 

not believe him. Nor did the magistrate believe Pita Lokotui, a 23-year-old youth 

called on behalf of the appellant, who had told the court that he was one of the drunk 

people in question and it had been him, not the appellant, who had been doing the 

yelling outside Loseli Lakai's api. 

In his judgment, the learned magistrate reviewed all the evidence in some detail 140 

and made firm findings on credibility. He found sergeant 'Ofa to be a completely 

credible witness and he rejected the defence evidence entirely. The magistrate then 

made findings relevant to his decision on the facts. It is clear from those findings that 

he dealt with the charge simply on the basis of the wording of the summons, namely, 

"causing anger to a civil servant". In this regard, the relevant extract (as translated) 

taken from towards the end of the magistrate's decision reads as follows: 

"If we consider that there was no shouting from the accused 

except only saying "fight" immediately after the police said 

something to him, who did he say that to? The court believes 

that he said this in response to police sergeant 'Ahosui." .... It 150 

is the same with this charge, causing disappointment to a 

police officer. Therefore the court is of no doubt that what the 

accused did on this night starting from in front of Malae 

Puafisi's api and continuing on, was breaking the law of 

causing disappointment to a police officer. The accused is 

guilty." 

Sentencing was then adjourned for one week and on sentencing the magistrate again, 

on two occasions, described the charge the appellant had been found guilty of as 

"causing disappointment". While that finding is, of course, consistent with the 

wording of the summons, it bears no relationship to the offence created under section 160 

57 of the Criminal Offences Act which is one of threatening, abusive or insulting 

language or behaviour towards any officer in the service of the Government. Section 

57 makes no reference to "causing disappointment" or "anger" to an officer in the 

service of Government. The wording of the summons, in other words, is defective. It 

wrongly describes the offence created by section 57 of the Criminal Offences Act. 

It is most important that a defendant should know exactly what he has been 

charged with. To this end, no doubt, section 14 of the Magistrates' Courts Act (Cap 

11) requires a summons to "state concisely the offence with which the defendant is 

charged." The summons in the present case fails to satisfy that criteria. 
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My findings on this aspect of the appeal alone are sufficient to dispose of the 170 

matter but it behoves me to say something more about the difference between the 

English and Tongan versions of section 57 highlighted, very helpfully, in the 

submissions of both counsel. 

The categories listed in section 57 are expressed disjunctively. Six different 

offences are created - threatening language or behaviour, abusive language or 

behaviour, insulting language or behaviour. In the present case, as I have just 

observed, it is not possible to know with any certainty from reading the summons 

itself exactly what charge is being levelled at the appellant. In his written 

supplementary submissions, Mr Kefu said: 

"As counsel submitted at the hearing, it is clear from the 180 

evidence in the lower court that the respondent charged the 

appellant based on his behaviour towards sergeant 'Ofa. Thus 

it was the abusive behaviour to the appellant that was the 

subject of the charge." (Emphasis added) 

The words emphasised highlight the main difficulty in the case. Under section 13 of 

the Magistrates' Courts Act, it should have been clear from the summons itself what 

the appellant was being charged with. It is significant and unsatisfactory that counsel 

has to revert to the evidence presented in the case in order to show what the charge 

was faced by the appellant. Be that as it may, Mr Vaipulu did not take issue with that 

particular submission but he denied that there had been compliance with section 14 of 190 

the Magistrates' Court Act. 

The problem, however, as I understand it, and in this regard I am indebted to 

both counsel for their very thorough written submissions, is that the Tongan version 

of section 57 does not contain words equivalent to "abusive behaviour". The Tongan 

version refers only to "lea kovi fakatupu'ita". "Lea (to speak) kovi" is "abusive 

language" and "fakatupu'ita" means "causing anger". 

Although no evidence is before the court on this point, one can only surmise 

that the clerk who drafted the summons in the Tongan language, found himself facing 

the dilemma of trying to frame a charge of "abusive conduct" from a section in the 

Tongan version of the statute that did not refer to abusive "conduct" but only to 200 

abusive "language". Hence, in the summons he omits any mention of "lea kovi" (the 

language element) and simply uses the word "fakatupu'ita" which means "causing 

anger". The result is a hotchpot summons that does not correctly identify any offence. 

In such a situation, when faced with an apparent conflict or inconsistency 

between the English and Tongan versions of an Act, a clerk making out a summons 

under section 14 of the Magistrates' Courts Act has various options available. Putting 

to one side the unlikely impractical possibility of legislative intervention, the clerk 

should, first, give consideration to whether the offending in question is covered by 

some other legislative enactment. In the present case, for example, a fairly obvious 

option, I would have thought, and probably the most appropriate option in any event, 210 

would have been to lay a charge of "disorderly behaviour" under section 4(a) of the 

Order in Public Places Act. 

Alternatively, section 11(2) of the Laws Consolidation Act 1988 could be 

brought into play. That provision reads as follows: 
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"(2) In the event of any doubt arising with respect to the 

meaning of any passage in the Revised Edition, or of any 

difference existing between the English text and the Tongan 

text of any such passage, the English text shall be held to give 

the true meaning of such passage." 

In the present case, there is clearly a difference existing between the English text and 220 

the Tongan text. In such a situation the clerk drafting the summons would be entitled 

to insert the Tongan word or words necessary to reflect the concise offence provided 

for in the English version. That would mean, for example, including words such as 

"ulungaanga" (behaviour) and "fakalielia" (abusive) even though neither word 

appears in the Tongan version of section 57. 

For the foregoing reasons, the appeal is allowed and the conviction under 

section 57 of the Criminal Offences Act is, accordingly, quashed. 
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Moala v Police 

Supreme Court, Nuku'alofa 

Ward CJ 

AM 14 & 15/2003 

10 November 2003; 10 November 2003 

Criminal law – appeal against conviction and sentence – imprisonment 

excessive therefore quashed 

The two appellants were tried together in the Magistrates' Court on a charge of 

possessing intoxicating liquor. The allegation was that they had been drinking hopi on 

the veranda of the Ministry of Agriculture in Ha'asini. The hopi was in a plastic 10 

dustbin. The police were called and the appellants were arrested and charged. At the 

Magistrates' Court on 14 May 2003, they both pleaded guilty. Neither had any 

previous convictions and each was sentenced to 3 months imprisonment. They 

appealed the conviction and sentence. 

Held: 

1. There was nothing on the record to suggest the plea entered was anything 

but an unequivocal admission of guilt and so the appeal against conviction 

was dismissed. 

2. As first offenders in an offence of this nature an immediate sentence of 

imprisonment was wrong in principle and manifestly excessive. The 20 

sentence of 3 months imprisonment was quashed. The accused spent 8 

days in custody prior to being bailed pending appeal. In view of that, the 

Court did not consider it appropriate to order a fine. The appellants were 

punished adequately. An order of conditional discharge for 12 months was 

substituted in each case. 

Statutes considered: 

 Magistrates' Courts Act (Cap 11) 

Counsel for appellants : Mr Veikoso 

Counsel for respondent : Mr Sisifa 

Judgment 30 

The two appellants were tried together in the Magistrates' Court on a charge of 

possessing intoxicating liquor. The allegation was that they had been drinking hopi on 
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the veranda of the Ministry of Agriculture in Ha'asini. The hopi was in a plastic 

dustbin. The police were called and the appellants were arrested and charged. 

At the Magistrates' Court on 14 May 2003, they both pleaded guilty. Neither 

had any previous convictions and each was sentenced to 3 months imprisonment. 

They now seek to appeal the conviction and sentence on the following grounds: 

"That the Learned Magistrate erred in: 

1. Convicting the accused without properly represented. 

2. The court was aware of the accuseds' pleas when the cases 40 

were first called on 23 May (sic – April) 2003. They 

pleaded not guilty and they were represented by Mr Fifita. 

The cases were then adjourned to 07.05.2003. The counsel 

was off duty as from 6th to 9th of May and he applied for 

the hearing to put on to 21 May, for there were some 

Supreme court matters already set for the 14th, with the 

not guilty pleas still stood. 

3. The counsel was not informed that the learned magistrate 

adjourned the cases to the 14 May. Nor was he informed 

that the hearing would proceed regardless of whether with 50 

counsel attend or not. 

4. The consequence of the above led to the accused had no 

choice but to enter a plea of guilty for they had no 

counsel. 

5. Alternatively, the sentencing were too severe." 

I dismissed the appeal against conviction but allowed the appeal against sentence, 

quashed the sentence of imprisonment and substituted an order that they each be 

discharged conditionally for 12 months. I stated I would give my reasons in writing 

and do so now. 

At the hearing, Mr Veikoso (who did not appear in the court below) amplified 60 

the circumstances set out in the grounds of appeal. He advised this Court that counsel 

had represented the appellants on the 23 April and, following the entry of the pleas of 

not guilty, the case had been adjourned to 7 May. On that date, the court was given a 

medical certificate indicating that counsel was sick and would not be fit to work 

between 6 and 9 May. It was accompanied by a request that the case be adjourned to 

21 May. However, the magistrate adjourned the hearing to 14 May and Mr Veikoso 

complains that the court did not advise counsel that his request had not been granted. 

There is no reason why the court should advise counsel in such circumstances. 

Whilst the courts will always try to accommodate counsel's convenience when fixing 

hearing dates, many other factors need to be considered and there is no requirement 70 

that it should accede to any request. Where counsel has made a request, it is his duty, 

and his alone, to check the result. If he is not able to attend on the adjourned hearing, 

he must arrange other counsel to cover the case. 

In this case, the adjourned hearing clashed with cases counsel for the appellants 

had in the Supreme Court. They must take priority but, having advised the magistrate 

and his request having been refused, he should have arranged for another lawyer to 

attend on his behalf at one of the conflicting hearings. 

The fourth ground of appeal suggests the appellants had no option but to plead 

guilty because their lawyer was not present. The record shows that they were asked 
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how they pleaded and they replied "Guilty". They were then asked, "Do you not have 80 

a lawyer representing you?' and they replied, "We don't need a lawyer we will 

proceed on our own". 

Mr Veikoso tells the Court that that part of the record is wrong. He states that 

the appellants told the magistrate they still needed a lawyer and that they had already 

paid him $90 and a pig. 

In appeals from the Magistrates' Court, section 79 of the Magistrates' Courts Act 

provides: 

"The decision of the Supreme Court on the hearing of appeals 

shall be given on the written evidence forwarded by the clerk, 

but the Supreme Court may in its discretion examine all or 90 

any of the witnesses produced before the magistrate and, on 

good cause shown by either party, may in its discretion admit 

fresh evidence and if necessary may adjourn the hearing for 

that purpose." 

In this case, the court is bound by the record. There is no alternative because that is 

all there is apart from the assertions of Mr Veikoso from the bar table. He has done 

nothing to obtain any evidence to support this claim. No affidavit has been sought 

from the trial magistrate or the court clerk. He has sought to provide no evidence 

from his clients. 

It has been stated many times that where there has been a plea of guilty at the 100 

magistrates' court, an appeal against conviction will only be allowed in the most 

exceptional circumstances. Generally it will not be considered unless there is 

evidence that the plea may have been equivocal, that is to say evidence that it was, in 

reality, a plea of "guilty but...". If the Supreme Court finds the plea may have been 

equivocal, it will remit it to the magistrate for rehearing as a plea of not guilty and 

that should be the remedy sought. The appellate court will not in such circumstances 

simply quash the conviction and release the appellant. 

Counsel should note that there must be evidence to support a claim of 

equivocation unless, as occasionally happens, it appears on the record of the court 

such as, for example, where the mitigation includes something which should have 110 

alerted the magistrate to the possibility the accused was not really admitting the 

offence. In all other circumstances the court will require evidence and, if counsel 

wishes to argue such an appeal, he will need to seek leave to produce such evidence 

and, of course, have the evidence ready for the court to see when considering the 

application to admit it. 

Where, as here, there is challenge to the accuracy of the record, the magistrate 

and possibly the clerk who kept the record should be joined and allowed an 

opportunity to file evidence of their recollection of the hearing. 

In the present case, there is nothing on the record to suggest the plea entered 

was anything but an unequivocal admission of guilt and so the appeal against 120 

conviction must be dismissed. 

The sentence is challenged on the single ground that it was too severe. This 

Court will only interfere with a sentence passed in the lower court if it is wrong in 

law or principle or is manifestly excessive. 

In passing sentence, the magistrate stated: 
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"... it appears to me that the people of Ha'asini were disturbed 

by your hopi drinking and that's why they called the police. 

One thing is there are many places for you to go and drink but 

you chose to come and drink in the village at the government 

office of the Ministry of Agriculture. I will consider in my 130 

sentence your guilty plea and your lack of previous records, 

but I also take into account that you had no regard for the 

people and came and drank at a government office. I believe 

the sentence I will pass will be enough to make you stop 

drinking hopi and for the rest of Ha'asini to hear about it and 

stop them from doing anything like it again." 

The accused were 17 and 27 respectively and, as was stated, had no previous 

convictions. 

In such a case, as first offenders in an offence of this nature, an immediate 

sentence of imprisonment is wrong in principle and manifestly excessive. The 140 

magistrate appears to have considered the sentence would be a deterrent to others and 

therefore made an order with the aim to achieve such an effect. It is clear that, in 

some circumstances, the deterrent effect of a sentence may properly be considered 

when determining the appropriate level of punishment but, in this case, there was 

nothing before the court to suggest this was a particular problem in Ha'asini such that 

it required a severe sentence on these men. It was clear that these accused, whatever 

the state of hopi drinking may be in Ha'asini, had not been convicted before. 

This was a case for a fine or some similar non-custodial sentence. The sentence 

of 3 months imprisonment is quashed. I understand the accused have spent 8 days in 

custody prior to being bailed pending this appeal. In view of that, I do not consider it 150 

appropriate to order a fine. The appellants have been punished adequately. I therefore 

substitute an order of conditional discharge for 12 months in each case. 

Before leaving the case, I must mention one further matter raised by Mr 

Veikoso which causes me considerable concern. Counsel told the Court that there had 

been other people drinking with the appellants that night and they were all taken to 

the police station but these two appellants were the only ones charged and taken to 

court. The others, it was asserted, were given the option of working in the police 

officers 'api planting mulberry instead of being charged. 

I have no evidence beyond the assertions of the appellants through their counsel 

but if it is true it reveals a very serious situation. 160 

I direct that copy of this judgment be sent to the Police Commander with a 

request that he investigate the allegation and report his findings to the Court. 



+ + 
 

308 [2003] Tonga LR 

 

Faingata'a v Tau'alupe 

Supreme Court, Nuku'alofa 

Ford J 

FD 97/2003 

17, 20, 21 October 2003; 17 November 2003 

Divorce  – grounds of adultery – not proved – cross petition granted 

The husband petitioner sought a dissolution of his marriage on the grounds of the 

respondent's alleged adultery with the named co-respondent. The date of the alleged 

adultery was not disclosed anywhere in the petition. The respondent wife, referred to 

during the hearing as "Orima", filed an answer denying adultery. She cross-petitioned 10 

for a decree of divorce on the grounds of her husband's unreasonable conduct. The 

couple were married in Vava'u on 9 June 2001 after a courtship of 2 weeks. The 

husband was 33 and the wife 19. Neither party had been married before. There were 

no children of the marriage. The petition was filed on 6 August 2003. 

Held: 

1. Adultery was a serious matrimonial offence and when it was denied then it 

must be strictly proved. The petitioner had to prove to the required 

standard of proof that sexual intercourse took place between the 

respondent and the co-respondent. 

2. The evidence before the court did not establish adultery and the petition on 20 

that ground was dismissed. 

3. With respect to the cross-petition, the respondent succeeded, to the 

required standard of proof, in establishing unreasonable conduct on the 

part of the petitioner. The court granted a decree nisi. 

Cases considered: 

 Inglis v Inglis and Baxter [1967] 2 All ER 71 

Statutes considered: 

 Divorce Act (Cap 29) 

Counsel for petitioner : Mr Vaipulu 

Counsel for respondent and co-respondent : Ms Tonga 30 
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Judgment 

The petition 
In this proceeding the husband petitioner seeks a dissolution of his marriage on 

the grounds of the respondent's alleged adultery with the named co-respondent. The 

date of the alleged adultery is not disclosed anywhere in the petition. The respondent 

wife, referred to during the hearing as "Orima", has filed an answer denying adultery. 

She has also cross-petitioned for a decree of divorce on the grounds of her husband's 

unreasonable conduct. 

The couple were married in Vava'u on 9 June 2001 after a courtship of only 2 40 

weeks. The husband was 33 and the wife 19. Neither party had been married before. 

There are no children of the marriage. The petition was filed on 6 August 2003. 

The petitioner told the court that for some five years he has owned a taxi base in 

Neiafu. He also operates one of the taxis working out of his own base. He explained 

that for security reasons someone has to be on duty at the taxi base 24 hours a day 

and, depending upon his work schedule, each week he works overnight either on 

Monday and Thursday or on Tuesday through to Friday. These matters assumed some 

importance during the hearing because the first ground of unreasonable behaviour 

advanced by the respondent in her cross-petition was that the petitioner spent most of 

his time at his taxi base. The petitioner admitted that particular allegation but denied 50 

the respondent's further claim in evidence that he spent virtually every night at the 

taxi base returning home each morning only to take a bath and clean up before going 

out again. 

Returning to the petition itself, rather surprisingly, the petitioner in his evidence 

gave no details about the alleged adultery. He was asked by his counsel in evidence in 

chief why he had filed the petition and he simply responded: "There was a problem. 

This other man was found with my wife. Talia found him." 

The December incident 
In cross-examination, Ms Tonga put it to the petitioner that in December 2002 

he had left his wife even though there had been no arguments or problems. He 60 

admitted that proposition. It was then put to him: "Your wife asked you why you left 

and you said that you had heard stories about her?" The question really was 

unsatisfactory because it involved two propositions but the petitioner simply 

answered "no" which did nothing to clarify the situation. The December incident was 

important because the husband's conduct on that occasion is alleged in the cross-

petition to amount to "desertion" and it was advanced as another example of his 

unreasonable conduct.  

The matter was not followed up in re-examination and so the court sought 

clarification from the witness as to why he had left his wife in December 2002. He 

replied that he had had a fight with his mother-in-law after he had caught his wife in 70 

another man's vehicle at 3 o'clock one morning at the front of his in-laws' house. He 

said that he was unsure who the man was because the vehicle "took off" as he 

approached with his wife still inside it. 

As it transpires, the December 2002 incident has nothing to do with the alleged 

adultery but it is, nevertheless, an important part of the narrative. The background to 
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the incident, as it emerged in evidence, was that in November 2002 the respondent 

had become acquainted with a person called Uesi Filikitonga who had travelled up to 

Vava'u from Tongatapu as a member of a band. Uesi, as it turned out, was the person 

driving the vehicle the husband had given evidence about. 

Referring to the same incident, the respondent in her evidence said that it 80 

occurred one morning just after Christmas 2002, not at 3 a.m. as claimed by her 

husband, but sometime around 6 a.m. She told the court that she and her husband 

(who both normally lived at her parents home) had separated at the time and she was 

living at her sister's home. She had slept the night at her sisters and then early on the 

morning in question she had ended up having a fight with her sister after her sister 

had accused her of having an affair with Uesi. 

The sister did not give evidence but the respondent said that her comments had 

been based on unfounded rumours. The respondent denied having any affair with 

Uesi. She admitted having seen Uesi on occasions but those meetings had followed 

on from her request for him to compose a song about her parents. Uesi, according to 90 

the respondent, ended up composing the song and subsequently it has been played 

over the local radio station. 

The respondent went on to explain how, after the fight, her sister had telephoned 

Uesi and he had driven over and they had talked before he then proceeded to drive her 

back to her parents' house. The respondent said that as she was about to be dropped 

off, she saw her husband running towards her. She was scared of her husband's likely 

reaction and so she asked Uesi to drop her off at another part of the village and she 

later walked home. 

The couple remained separated for a short period after that incident but 

sometime in January 2003 they were reconciled and then they lived together again up 100 

until the time of the alleged adultery. 

The alleged adultery 
The petitioner's key witness in relation to the adultery allegation was Talia'uli 

Lapota ("Talia"), a young looking 19-year-old. His family live next door to the 

respondent's parents home. Talia told the court that he was a very close friend of 

Orima's brother, 'Eiki. He described 'Eiki as a "relative, neighbour and friend." He 

said that he frequently visited 'Eiki at his home and they "hang out together." 

Talia gave evidence about a scene he had witnessed when he visited 'Eiki's place 

one Sunday afternoon. He was uncertain of the month or the time but, when pressed 

by counsel, he estimated that it was around March or April 2003 and he said that, 110 

going on his recollection of the position of the sun, it would have been approximately 

5 to 5:30 p.m. 

Talia said that the entrance door to the house was not locked and he pushed it 

open and walked inside. 'Eiki's room was upstairs and as he walked over to the 

stairway he passed a bedroom on the ground floor. The door to the bedroom was open 

and he said that when he looked inside the room he saw Orima and a man, who he 

identified as the co-respondent, lying on the bed facing each other. The witness said 

that Orima saw him and asked him what he was doing and he told her that he had 

come to see her brother. Talia then explained how he went upstairs and filled in time 

with 'Eiki until later in the evening when he eventually returned to his home. 120 
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Talia was closely cross-examined by Ms Tonga on every aspect of his evidence. 

It was put to him that Orima was not lying on the bed but standing beside the door 

holding a photograph album. Talia denied that suggestion. He also denied another 

suggestion that she was wearing her "church clothes" and he described her as wearing 

a denim miniskirt and a blouse. 

Ms Tonga then quizzed Talia about an incident involving a tape recorder and 

counsel put it to him that he had been caught taking the recorder from the 

respondent's family home. Talia freely admitted taking the recorder without 

permission but he denied having been caught. He explained that sometime after he 

had taken it he heard that the police had wrongly arrested and charged someone else 130 

in relation to the theft and so he took the recorder back to 'Eiki's mother and 

apologised to her. 

Finally, it was put to Talia by Ms Tonga that the bedroom scene he had 

described was simply a false story that he had been encouraged to spread around by 

the petitioner and by his own brother who works as a taxi driver out of the petitioner's 

taxi base. It was suggested that he had been paid money to spread the rumour and 

pass the information on to the peitioner's counsel, Mr Vaipulu. The witness strongly 

denied all these allegations. 

When asked by the court at the end of his evidence how he had been able to 

recognise the man he had seen in the bedroom with Orima as the co-respondent, Talia 140 

answered that he knew him because he (the co-respondent) often came to Orima's 

house. Talia was the only witness for the petitioner apart from the petitioner himself. 

Evidence for respondent 
The respondent gave evidence strongly denying adultery or any other kind of 

association with the co-respondent, Paea Kolo. She said that she had known Kolo 

since he had arrived in Vava'u in November or December 2002. She explained that he 

was with the same band from Nuku'alofa that Uesi had been with and she had got to 

know him because he was a good friend of younger brother, 'Eiki. 'Eiki is also, 

apparently, a member of the same band. 

The respondent was asked by her counsel if Kolo had ever slept in her house 150 

and she replied that he had on one occasion only which was a Sunday sometime in 

June or July of this year. She stressed, however, that she had only found this out later 

when she had been told about it by her brother. She confirmed that Kolo had slept in 

the room downstairs. The witness was then asked whether she had entered the 

bedroom on the Sunday in question while Kolo was sleeping. She said that she had 

gone into the room at one stage when she was trying to find her photograph album 

and she had noticed that someone was asleep on the bed but she did not know that it 

was Kolo. She found her photograph album on a table in the bedroom and she said 

that as she was leaving the room she saw Talia who had just entered the house and he 

had asked her where her brother 'Eiki was. Orima told him that 'Eiki had gone to take 160 

care of the cows on their tax allotment. 

The respondent admitted that Kolo frequently came to their home but she said 

that she had talked with him "only sometimes". She also explained that, although she 

now lives in the downstairs room, at the time Kolo slept there it belonged to one of 

her brothers and she and her husband had lived in a room upstairs. Referring to her 

husband's whereabouts at the time of the incident, the respondent explained that he 
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had gone to Tongatapu some two weeks before the Sunday in question to purchase 

headlights for his car. He had not given the respondent any indication as to when he 

would be returning to Vava'u. 

The petitioner's visit to Tongatapu is another ground of unreasonable conduct 170 

relied upon in the cross petition. The respondent told the court that the petitioner had 

travelled down to Tongatapu towards the end of June 2003 and while he was away 

she had needed the family car to travel for certain medical treatment, which she 

described, but her husband had left the car with another couple and had then given 

instructions to the couple that his wife was not to have access to it. The respondent 

also said that her husband had not made any contact with her while he was in 

Tongatapu nor had he responded to messages that she had left on his mobile 

telephone. The respondent said that she had no idea when her husband finally 

returned to Vava'u but the next communication she received from him was the 

divorce petition which was served on her on 6 August 2003. 180 

The co-respondent also gave evidence in the case. Paea Kolo is a 39-year-old 

married man from Tongatapu. He is in the produce business and makes visits to 

Vava'u every month. He told the court that he became friends with the respondent's 

brother 'Eiki around June 2002 and whenever he visits Vava'u he meets up with 'Eiki 

and they go "cruising" in a vehicle together. Referring to the Sunday in question, 

Kolo said that he and 'Eiki had been cruising around Vava'u and then they returned to 

'Eiki's place where he had a meal around 3 p.m. with 'Eiki and his three brothers. 

Afterwards 'Eiki had suggested that he could rest in one of the rooms downstairs and 

so he lay on the bed in the room and went to sleep. He said that he was woken by 

'Eiki around 5 p.m., they talked until 6 p.m. and then they both drove into town. 190 

Kolo said that he had no recollection of anyone entering the bedroom while he 

was asleep. He denied ever having an affair with Orima. In answer to a question from 

his counsel, he said "I would not do that anyway because she is my friend's sister." 

The respondent's mother, Piheloti, gave evidence. She said that her husband is 

in New Zealand. Piheloti described her daughter's marriage as an unhappy one 

because "mostly they appear to have problems." She confirmed that Paea Kolo was a 

friend of her fourth child, 'Eiki. She had no knowledge of Kolo ever having slept at 

her house but she was told about it later on. She said that when Talia returned the tape 

recorder she asked him if the rumour was true and he had replied that the reason he 

had not returned the tape recorder earlier was because he had been ashamed of what 200 

he had said about Orima. 

According to Piheloti, Talia had admitted to her that his older brother had come 

looking for him telling him that he would be paid money if he made up the story and 

repeated it to Mr Vaipulu. Piheloti said that there was a bad relationship between her 

family and Talia's family which went back to a land dispute many years ago. 

In giving evidence about her recollection of the Sunday in question, Piheloti 

told the court that after church that morning she had had a meal between 1 and 2 p.m. 

and then sometime after 2 p.m. she had gone with 'Eiki to the bush allotment to look 

after their cows. She said that they returned from the bush between 4 and 5 p.m. and 

then she had gone to evening prayers at 6:30 p.m.. In answer to further questions 210 

under cross-examination, Piheloti said that she had no knowledge that Kolo had slept 

in the room downstairs and she admitted that had he had a meal downstairs as he had 

described to the court then she would have known about it but she could not recall 

Kolo having a meal that particular Sunday. 
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The final witness for the respondent was her 19-year-old brother 'Eiki. 'Eiki said 

in evidence that he had first met the co-respondent in May 2002 in, Tongatapu. He 

said that Kolo was a friend of his uncles. He confirmed that whenever Kolo visited 

Vava'u he socialised with him and he frequently visited his family's home.  

Referring to the Sunday in question, 'Eiki told the court that he and Kolo had 

gone cruising and then they returned home and had a meal. In cross-examination it 220 

was put to 'Eiki that Kolo had described having a meal with 'Eiki and his three 

brothers. 'Eiki denied that any of his brothers had been present. The witness told the 

court that around 3 p.m. Kolo had gone to sleep in the room downstairs while he had 

taken his mother out to the bush allotment to look after the cows. He estimated that it 

was approximately 6 p.m. when they returned home from the bush and there was no 

one else in the house apart from Kolo who was still asleep. 'Eiki said that while his 

mother then got herself ready for evening prayers he woke Kolo up and they both 

proceeded into town. 

'Eiki denied having seen Talia at any time on that particular Sunday and he said 

that Talia later admitted to him that his brother had been paid money by the petitioner 230 

to get him (Talia) to make up the story. 'Eiki admitted, under cross-examination, that 

he had certain criminal convictions. 

Findings 
The foregoing is necessarily only a general summary of all the evidence before 

the court. There were some wide disparities in time estimates and other details and I 

find it quite extraordinary that while all the witnesses were able to give evidence 

about their movements on the Sunday in question, not one of them had been able to 

give the precise date of the alleged incident. 

At the end of the day it is really a question of credibility and, as it turns out, the 

court is required to make an assessment of Talia's credibility, on the one hand, and the 240 

evidence given by the respondent and her three witnesses on the other. The 

respondent's mother, her brother 'Eiki and the co-respondent all told the court that 

they did not see Talia at any time on the Sunday in question. The respondent, 

however, admitted having seen Talia inside the house and she admitted to having 

been in the same room that the co-respondent was in when Talia saw her. The big 

difference in the evidence is that Talia said that he saw them lying on the bed facing 

each other whereas the respondent says that all she had been doing was picking up 

her photograph album and when Talia saw her she was at the doorway of the room on 

her way back upstairs. 

In her submissions, Ms Tonga challenged Talia's credibility on the basis of his 250 

evidence that the incident had happened in April when, in fact, it appears to have 

been in late June or early July. There is some substance in the criticism but, as I have 

observed, Talia made it clear in evidence in chief that he could not now recall the 

month of the incident and it was only after he had been pressed by counsel to give an 

estimate that he speculated it could have been around March or April. 

I must say that I found Talia to be a very impressive witness and, in terms of 

credibility, I have no hesitation in preferring his evidence where ever it conflicts with 

that given by the respondent and her witnesses. In this regard, I simply do not accept 

that he made the admissions attributed to him by the respondent's brother and mother. 

If he had been paid to make up a story which would form the basis for a divorce 260 
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petition based on adultery, I have no doubt that the young man would have seen more 

activity than the couple simply lying on the bed facing each other. But whilst I accept 

that Talia did, in fact, see the respondent and co-respondent lying on the bed in the 

way he described that, unfortunately for the petitioner, is as far as Talia's evidence 

went. 

The petitioner seeks a divorce on the grounds of his wife's adultery. Adultery is 

a serious matrimonial offence and when it is denied then it must be strictly proved. 

The petitioner, in other words, has to prove to the required standard of proof that 

sexual intercourse took place between the respondent and the co-respondent. 

The law 270 

There is English authority to indicate that the appropriate standard of proof in 

such a case is the criminal standard, namely, proof beyond reasonable doubt - see 

Inglis v Inglis and Baxter [1967] 2 All ER 71 at 76 and 78, but Halsbury 4th ed. vol 

13, para 563 better states the position as follows: 

"Adultery must be proved to the satisfaction of the court, that 

is on a preponderance of probability; but the degree of 

probability depends on the subject matter, and, in proportion 

as the offence is grave, so ought the proof to be clear. Divorce 

is a civil proceeding and the analogies of criminal law are not 

apt." 280 

Although, as Halsbury goes on to note, direct evidence of adultery is rare and it 

normally can only be inferred from circumstantial evidence, the court is not bound to 

infer adultery even when there is evidence of inclination coupled with opportunity. 

Conclusions 
Applying these principles to the present case, even accepting Talia's evidence, it 

has still not been proved to my satisfaction that the respondent did, in fact, commit 

adultery with the co-respondent. Talia admitted that the door to the bedroom was 

wide open and when he saw the respondent lying on the bed she was fully clothed. It 

was still daylight and there were other people in the house. Given that evidence, 

Talia's description of the scene he observed on the bed does not drive me to the 290 

inevitable conclusion that adultery must have taken place. 

I can accept, given the unhappy state of her marriage and her husband's effective 

rejection of her, that the respondent had been driven to a point where she needed to 

seek companionship elsewhere. In this regard, I have no doubt that the respondent 

was attracted to the co-respondent and the feeling was reciprocated but, quite simply, 

the petitioner has failed to make out any stronger case. The evidence before the court 

does not establish adultery and the petition on that ground is, accordingly, dismissed. 

Cross-petition 
Turning to the cross-petition, my conclusion is that the respondent has 

succeeded, to the required standard of proof, in establishing unreasonable conduct on 300 

the part of the petitioner. It is unnecessary for me to refer to all the evidence before 

the court on this aspect of the case but it is clear that, virtually from the outset of the 
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marriage, the husband treated the respondent with complete indifference and 

proceeded to carry on living the lifestyle he had grown accustomed to as a single man 

approaching middle age. His departure in the end for Tongatapu, ostensibly to 

purchase headlights for his car, without giving any indication to his wife as to when 

he would be returning and his subsequent conduct in completely cutting off all 

communication with his wife coupled with his refusal to allow her to use the car 

while he was away, is fairly typical, it seems, of his detached approach throughout the 

marriage. It was a selfish attitude that inevitably was going to result in the 310 

irretrievable breakdown of the marriage relationship. His conduct, in terms of section 

3(1)(g) of the Divorce Act (Cap 29) was such that the respondent could not 

reasonably be expected to live with him. 

The end result is that the respondent has succeeded in her cross-petition and 

there will be a decree nisi accordingly. The respondent is entitled to costs in a sum to 

be agreed or taxed. 
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Gorce v Miller 

Supreme Court, Nuku'alofa 

Ford J 

FA 43/2003 

15 and 17 November 2003; 18 November 2003 

Family law – custody – Australian Family Court orders made – child returned 

The parties are the parents of a four-year-old girl, Kayla Alyce Miller-Gorce (born 7 

January 1999). They both filed ex parte applications that sought custody of the child 

coupled with a request for urgency. The court granted urgency but directed that the 

applications would need to proceed on notice. A fixture was allocated for 11 10 

November but on the morning of the scheduled hearing, both counsel indicated that 

they were in agreement that the fixture should be vacated and the matter should be 

heard and determined on affidavit evidence alone. Neither party was Tongan and 

neither had any established connection with Tonga. The respondent was residing in 

Vava'u with Kayla and an older child, Korey, aged 13, and she indicated to the court 

that her intention was to continue residing in Tonga indefinitely. 

Held: 

1. The court considered whether it should give Ms Miller temporary custody 

of Kayla on condition that she return the child immediately to Australia. 

Ms Miller had done nothing to merit the trust of the court and, if left to her 20 

own resources, the court had no confidence that she would obey any order 

made. Having consideration of the background it was difficult to have any 

confidence that Ms Miller would obey an order to return the child to 

Australia. However, Mr Gorce was back in Brisbane so there was no 

option for the court to make an order granting him temporary custody of 

his daughter. 

2. The court granted Ms Miller temporary custody on condition that she 

immediately return Kayla to within the jurisdiction of the Australian courts 

and, within 48 hours of her arrival ensure that the child was taken before 

the Federal Magistrates Court in terms of the order of that court dated 31 30 

October 2003. 

3. If the order was not strictly complied with by Ms Miller then any 

interested party was granted leave to immediately notify the court and 

further, more drastic, orders will be made. 
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Cases considered: 

 A and another (minors), Re [1992] 1 All ER 929 

 E (an infant), Re [1967] 1 All ER 329 

 H (infants), re [1965] 3 All ER 906 

Statutes considered: 40 

 Child Abduction and Custody Act 1985 (UK) 

 Children's Act 1989 (UK) 

 Reciprocal Enforcement of Judgments Act (Cap 14) 

Counsel for applicant : Ms Tupou 

Counsel for respondent : Mr Tu'utafaiva 

Judgment 

Proceedings 
The parties are the parents of a four-year-old girl, Kayla Alyce Miller-Gorce 

(born 7 January 1999). They have both filed ex parte applications seeking custody of 

the child coupled with a request for urgency. I granted urgency but directed that the 50 

applications would need to proceed on notice. A fixture was allocated for 11 

November but on the morning of the scheduled hearing, both counsel saw me in 

Chambers and indicated that they were in agreement that the fixture should be 

vacated and the matter should be heard and determined on affidavit evidence alone. 

The facts are far removed from the usual type of custody application that comes 

before the courts in the Kingdom. Neither party is Tongan nor do they have any 

established connection with Tonga. The court has jurisdiction, however, because the 

respondent is presently residing in Vava'u with Kayla and an older child, Korey, aged 

13, and she has indicated to the court that her intention is to continue residing in 

Tonga indefinitely. 60 

Before turning to the issues before the court, I should briefly outline the relevant 

factual background. 

The relationship 
The respondent, Ms Miller, is an Australian citizen. She has just turned 40, 

having been born in Brisbane on 10 November 1963. Mr Gorce is 32. He was born in 

Limoges, France, on 13 May 1971. The couple met in early 1997 at Miami High 

School on the Gold Coast of Australia. Mr Gorce was teaching French at the High 

School under a 12 months work visa and Ms Miller was working at the college as a 

swimming teacher.  

At that stage, Ms Miller had two children from previous relationships -- Korey, 70 

and an older daughter Cynthia, who was born when Ms Miller was 18. Ms Miller, in 

fact, had married Korey's father in 1989 but the couple separated when Korey was 

about 2 years of age. It is not clear from the documentation before the court whether 

they have ever been divorced. 
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After serving out his 12 month contract, Mr Gorce returned to France and in 

April 1998 Ms Miller visited him in that country and fell pregnant with Kayla. Mr 

Gorce subsequently visited Mandy in Australia on two or three occasions and he was 

present at Mandy's birth in January 1999. 

In May 1999 the couple began living together on the Gold Coast. The 

relationship lasted only until July 2001, however, when they separated due, as Mr 80 

Gorce put it, "to a divergence of views and lifestyle." Mr Gorce subsequently 

experienced considerable difficulties in trying to have contact with Kayla. He was 

able to see her only once between July and November 2001. He believed that Ms 

Miller's hostility towards him in this regard was a result of her stated view that he had 

used their relationship to gain residence status in Australia. It is an allegation which 

Mr Gorce vigorously denies. 

Orders in Australia 
Towards the end of 2001 Mr Gorce pursued action through the Family Court of 

Australia to obtain access to Kayla. On 25 January 2002 he was granted limited 

regular supervised contact under an "Interim Children Order" but on 13 March 2002 90 

he made further application to the court for better contact arrangements. In response, 

on 22 July 2002, the court ordered a "Family Report" and in August 2002 Mr Gorce 

was interviewed for the purposes of the Family Report by a court-appointed Family 

Court Councillor, Sandra Eyre. Ms Eyre's 13 page report dated 6 September 2002 is 

before the court. It is an impressive document. It recommended that Mr Gorce be 

granted regular unsupervised contact with Kayla upon completion of a "Triple P 

Parenting Course". (As an aside, it is noted that on 2 December 2002 Mr Gorce was 

awarded a Certificate from the Parenting and Family Support Centre of the University 

of Queensland confirming that he had completed the "Level 4 Group Triple P Positive 

Parenting Programme). 100 

Mr Gorce had access to Kayla on 1 September 2002 and then on 9 September 

both parents were required to attend before the Family Court of Australia at Brisbane 

when Ms Eyre's report was expected to be considered. Unfortunately, that court 

fixture never eventuated. Ms Miller disappeared off the scene.  

The absconding 
Mr Gorce later ascertained from the State Central Authority that on 8 September 

2002 she had left Australia with Korey and Kayla and flown to Fiji. It was a 

deliberate and calculated action designed to remove Kayla from the jurisdiction of the 

Australian Courts and, hence, from all contact with her father. In Fiji Ms Miller 

changed Kayla's name to "Jessica" and shortened and dyed her hair - changing it from 110 

blonde to light brown. 

Mr Gorce was unrelenting in his search for Kayla and on 2 December 2002 he 

obtained a Recovery Order from the Federal Magistrates Court in Brisbane. It was an 

all embracing order which authorised officers of the Australian Federal and State 

Police Forces to search for Kayla and for that purpose to stop, search and enter any 

vehicle, vessel or aircraft in which at any time they believed the child might be found. 

By that stage, however, Kayla was already outside the jurisdiction of the Australian 

courts. 
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Mandy and the two children eventually left Fiji on 26 March 2003, having 

overstayed their visitor's permit by more than two months. On that day they flew to 120 

Tonga where they were issued with a one-month visitors' permit. The permit has 

since been renewed and it next expires on 5 December 2003. 

In Tonga 
The case first came to the attention of this court on 11 June 2003 when Mr 

Gorce filed an ex parte application pursuant to the Reciprocal Enforcement of 

Judgments Act (Cap 14) to register the Order of the Federal Magistrates Court in 

Tonga. In the alternative, he sought a Recovery Order pursuant to section 50 of the 

(UK) Children's Act 1989. At a Chambers hearing on 12 June 2003 it was pointed out 

to counsel that neither option was available. The Australia and Federal Magistrates 

Court is not one of the courts recognised in the schedule to the Reciprocal 130 

Enforcement of Judgments Act and, even allowing that the UK Children's Act did 

have application by virtue of the Tonga Civil Law Act, the section in the UK 

legislation relied upon by the applicant was not relevant to the facts of the present 

case. 

Counsel for Mr Gorce then made urgent application (again pursuant to the Civil 

Law Act) for orders under the (UK) Child Abduction and Custody Act 1985 but at a 

Chambers hearing on 20 June 2003 I ruled that that Act simply ratified the convention 

relating to international child abduction known as the Hague Convention (1980) and 

there was no evidence before the court that Tonga had ever ratified the convention in 

question. 140 

Counsel for the applicant then made a further application to the court relying 

upon another English statutory provision that did appear to be relevant to the case in 

question. On 26 June 2003 I made orders requiring the respondent to appear before 

me at Nuku'alofa on 3 July 2003 when a timetable order would be drawn up for the 

hearing of Mr Gorce's application. I also made orders prohibiting the respondent from 

leaving Tonga and requiring her forthwith to surrender her passport to the court. It 

was ascertained at that point in time that Ms Miller and the children were living at 

Pangai which is the main town in the Ha'apai group of islands. 

The order dated 26 June 2003 was served on Ms Miller at the Evaloni Guest 

House in Pangai on 30 June by the officer in charge of the Ha'apai Police District. 150 

The officer subsequently reported to the court that the owner of the Guest House had 

told him that Ms Miller had left Ha'apai on the early-morning flight on 2 July 2003 to 

travel to Nuku'alofa. That information turned out to be a ruse. Ms Miller did not fly to 

Nuku'alofa and she did not appear for the Directions Hearing on 3 July or surrender 

her passport to the court. Extensive inquiries made by the applicant's counsel failed to 

locate her whereabouts.  

On 17 July 2003 the court issued a warrant for the respondent's arrest and the 

Tonga Police Force and Immigration officials were alerted accordingly. At one stage 

it was feared that Ms Miller and the children had already left Tonga by yacht from 

Ha'apai. 160 

The arrest 
The next development in the case came on Monday 20 October 2003 when Ms 

Miller was arrested by the police in Vava'u. It transpires that instead of flying south 
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from Ha'apai to attend the court fixture at Nuku'alofa on 3 July, Ms Miller had flown 

north to Vava'u. She was apprehended on a remote bush allotment on the main island 

in the Vava'u group of islands. The police officer involved in the arrest, WPC 

(Woman Police Constable) Sela Tokolahi, reported to the court that Ms Miller had 

been associating with a male person known to have appeared in court on drug-related 

charges. The children were not located. The Constable said that when apprehended, 

the respondent had called out to the children to run away. I ordered that she be held in 170 

the police cells overnight. 

When she appeared before me the following day, the respondent was 

uncooperative and aggressive. She refused to give the court any information relating 

to the whereabouts of her two children. She also denied ever having been served with 

documents by the police in Ha'apai. Immediate contact was then made with the 

officer in charge of the Ha'apai Police District and he confirmed having personally 

served Ms Miller with the relevant court order on 30 June 2003. From that point on, 

Ms Miller did not persist with her denials. I, therefore, made an order on that same 

day recording that the respondent was prima facie in contempt of court in failing to 

comply with the order of 26 June 2003 and I again ordered that she was to be held in 180 

custody overnight. At the same time, I appointed her two children wards of court and 

I ordered the police to locate them and bring them both before me as soon as possible. 

Later that same day, Constable Tokolahi returned to the court with the 

respondent and the two children. On that occasion Ms Miller's demeanour was 

noticeably different. She was then co-operative and pleasant. She told the court that 

she (not the police) had arranged for the children to be brought before me and she 

said that they had not been on the bush allotment where she had been apprehended 

but in a house in Neiafu. (Presumably, the call to the children to "run away" when she 

had been apprehended by the police had been an attempt to mislead the police into 

believing that the children would be somewhere on the bush allotment). 190 

Contact in Vava'u 
At that same Chambers hearing, Mr Vaipulu appeared on behalf of the 

applicant. Counsel told the court that Mr Gorce was on his way from Brisbane to 

Tonga on the first available flight and he would pay the expenses involved in having 

Ms Miller and the children kept at accommodation in Neiafu until his arrival. Ms 

Miller continued to be completely co-operative. She surrendered her passport and I 

released her from custody. Mr Vaipulu made arrangements for her and the children to 

stay in an upmarket backpackers lodge in the centre of the township until Mr Gorce 

arrived in Vava'u. 

Following on from that Chambers hearing, I made a further order appointing 200 

Chief Inspector Ashley Fua, the officer in charge of the Vava'u Police District, 

Guardian ad Litem for the two children. I should add that there is no equivalent in 

Tonga to the government social welfare agencies that one finds in New Zealand and 

Australia, nor are there any registered psychologists, social workers or counsellors. 

Inspector Fua has, however, over recent years acted as the court appointed Guardian 

ad Litem for children in all adoption and guardianship cases coming before the court 

in Vava'u. In carrying out this task, the Inspector has shown considerable acumen, 

compassion and sound judgment. He enjoys the confidence of the court and his 

recommendations are invariably acted upon. 
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On 23 October 2003 Mr Gorce arrived in Neiafu. At that stage Ms Miller had 210 

Mr Taufaeteau acting for her. Both parties were seen separately in Chambers with 

their lawyers and then it was arranged that Mr Gorce would meet with Kayla in the 

court library in the presence of Constable Tokolahi and the court interpreter Mrs 

Loupua Kuli. Mr Gorce had not met with his daughter since 1 September 2002. The 

court was impressed to see that he had brought with him from Australia some of 

Kayla's toys and a small photograph album containing numerous high-quality colour 

photographs recording obviously joyful moments they had shared together. 

Assisted by the photographs, Mr Gorce, within a very short time, began to re-

establish his association with Kayla. The two observers reported very favourably on 

the outcome of that first contact meeting. They both admitted to being in tears when, 220 

after looking through the photographs, Kayla recognised Mr Gorce as her father and 

hugged him. I then made a further order that Mr Gorce was to have supervised access 

to Kayla up to one hour a day during his stay in Vava'u. At that stage he was 

expecting to depart on Monday 27 October. The contact supervisor appointed by the 

court was Constable Sela Tokolahi. 

On 31 October 2003 Counsel for Mr Gorce saw me in Chambers back in 

Nuku'alofa and indicated that the applicant had decided to stay in Tonga for another 

week and Counsel made an ex parte application for his access rights to be extended 

during that time for up to four hours a day. Counsel indicated that the reports she had 

received were that the father-daughter relationship was being re-established 230 

reasonably satisfactorily but the one hour time-limit needed extending. The request 

seemed reasonable and I agreed to grant extended access but obviously the court 

could not expect Constable Tokolahi, who had her other regular work to attend to, to 

supervise access during the extended hours and so I allowed Mr Gorce to have 

unsupervised access to Kayla, subject to him first surrendering his passport to the 

police as security. 

Unfortunately, my order has never been acted upon. Ms Miller was informed of 

the order on Saturday 1 November but all access ceased the following day. On that 

Sunday afternoon Kayla had apparently arrived at Mr Gorce's hotel with her mother 

and grandmother (Ms Miller's mother who at this stage head travelled over from 240 

Australia) but Kayla was hysterical and said that she did not want to be there. After 

seeing how upset Kayla was, Mr Gorce allowed her to remain with her mother and 

grandmother. Mr Gorce deposed he believes that because Ms Miller was totally 

opposed to the access hours being extended, she manipulated Kayla into the frenzied 

state she was in on the Sunday afternoon. She had, as he put it, "brainwashed her 

against him". 

The evidence 
The court has now received affidavit evidence from both parents recording their 

respective views on the access arrangements that did take place between 23 October 

and 2 November. On 29 October Mr Gorce filed his formal application for a custody 250 

order in respect of Kayla and Ms Miller filed her application five days later. Both 

applications were accompanied with supporting documentation. Mr Gorce has also 

filed a copy of an "Interim Residence Order" issued by the Federal Magistrates Court. 

The order is dated 31 October 2003. It has been issued by Federal Magistrate 

Baumann, the same magistrate who issued the Recovery Order back in December 
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2002. Under the Residence Order, interim residence for Kayla is granted to Mr Gorce. 

Upon 48 hours of Kayla's return to Australia she is to be taken before the Federal 

Magistrates Court. 

In addition to all the evidence I have just referred to, I have also had significant 

assistance from Constable Tokolahi and Chief Inspector Fua. At this point, I should 260 

formally record the court's gratitude to both of these police officers for their 

assistance and co-operation at a time when neither, I suspect, could really afford the 

time away from their regular duties. Constable Tokolahi has now provided the court 

with a comprehensive and informative day-to-day account of her observations during 

the contact period. For his part, Chief Inspector Fua could not have been more co-

operative. In his written report to the court as Guardian ad Litem he endorses 

Constable Tokolahi's observations and recommendations. For the record, I confirm 

that copies of the reports (translated copies in Constable Tokolahi's case) were made 

available to both counsel. 

The law 270 

The relevant legal principles the court is required to have regard to in cases of 

this nature are, as I apprehend it, those embodied in the common-law prior to 1985 in 

which year the United Kingdom ratified the 1980 Hague Convention. In this context, 

the welfare of the child is the paramount consideration. 

Had the Kingdom of Tonga been a party to the Hague Convention then this 

court would have had no discretion in the matter. Provided proceedings to recover the 

child had been commenced within 12 months of her abduction (which they were), 

then I would have been obliged to order Kayla's immediate return to Australia. As 

Balcombe LJ expressed it in Re A and another (minors) [1992] 1 All ER 929, 936: 

"The scheme of the Convention is thus clearly that in normal 280 

circumstances it is considered to be in the best interests of 

children generally that they should be promptly returned to 

the country whence they had been wrongfully removed, and 

that it is only in exceptional cases that the court should have a 

discretion to refuse to order an immediate return." 

The convention itself was the agreed international response to a problem that had 

become all too prevalent. It was identified by Cross J. in re H (infants) [1965] 3 All 

ER 906, 912 where His Honour said: 

"The sudden and unauthorised removal of children from one 

country to another is far too frequent nowadays, and, as it 290 

seems to me, it is the duty of all courts in all countries to do 

all they can to ensure that the wrongdoer does not gain an 

advantage by his wrongdoing." 

In the re H case the mother, following on from divorce proceedings in the United 

States, had taken the two children to England in contravention of a consent order 

made in the Supreme Court of New York granting the father visitation rights. The 

father later travelled to England and applied for an order that the mother should 

deliver the children (who at that stage had been made wards of court) into his care 

and that he should be at liberty to take them back to New York. The trial judge, 
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without conducting a full inquiry into the merits of the dispute, allowed the 300 

application and made an order that the boys were to be delivered forthwith into the 

care of their father so that they could be taken back to New York. Towards the end of 

his judgment, Cross J. said (915): 

"In infancy cases the welfare of the child is, of course, the 

chief consideration; but it is far from being the only 

consideration. When, in what I may call for short a 

"kidnapping" case, the judge has to decide whether to send 

the child back whence he came or allow the case to be fought 

out to the end over here, he has to weigh various 

considerations which may to some extent conflict with one 310 

another. On one side there is the public policy aspect, the 

question of comity and the question of "forum conveniens". 

Again, on the same side there is the question of the injustice 

which may be done to the wronged parent if the court delays 

matters and allows the kidnapped child to take root in this 

country. On the other side, the court has to be satisfied, before 

it sends the child back, that the child will come to no harm." 

The case then went on appeal to the English Court of Appeal. Counsel for the mother 

argued that the trial judge was precluded from making an order allowing the two boys 

to be removed from the jurisdiction of the English courts unless and until he had 320 

himself conducted a full inquiry into the whole merits of the dispute between the 

father and mother and formed his own conclusions. The Court of Appeal [1966] 1 All 

ER 886, dismissed the appeal. The headnote to the report states: 

"Held: although the court had jurisdiction to make full 

inquiry, if it wished, into the merits of all the matters in 

dispute between the parents before deciding whether to send 

the boys back to the United States, yet the court was not 

bound to do so, and, being satisfied that the boys would come 

to no harm if their father took them back there, the trial judge 

had rightly decided to authorise their return to the United 330 

States. 

The authorities also recognise that in special circumstances the court might be obliged 

to conclude that, despite all considerations of comity, the child should not be returned 

– see Re E (an infant) [1967] 1 All ER 329. 

Conclusions 
In terms of the present case, the situation I find myself in is not dissimilar to that 

faced by the trial judge in re H. Like Cross J. I have before me a considerable body of 

documentary evidence but I cannot pretend to have conducted a full inquiry into 

every aspect of the dispute between the parents. I have, however, as result of my 

partial investigation into the merits, reached firm views as to where the justice of the 340 

case lies. 

Applying the test approved of by the Court of Appeal in re H, Ms Miller has 

been unable to point to a single shred of evidence to persuade me that Kayla might 
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come to some harm if she is to be returned to Australia. On the contrary, I have no 

doubt that the Family Court of Australia, with its concentrated expertise in this area 

coupled with the plethora of resources and professional expertise at its disposal, is 

eminently suited to deal with the matter and make sound judgment calls on the issues 

involved. 

It is not necessary for me to express my considered views on the numerous 

claims and counterclaims made by each parent. The earlier issues have been 350 

thoroughly canvassed in the impressive Family Report from the Court counsellor, Ms 

Sandra Eyres, which I have already referred to. Suffice it to say that my own 

observations mirror many of the points made by the counsellor. In particular, apart 

from the statement made in the second sentence which will now need to be revised in 

view of all that has happened over the last 12 months or so, I concur with the final 

paragraph of her report under the heading "Summary and Conclusions" which reads: 

"58. It is my assessment that Mr Gorce has the capacity to 

care for Kayla in a safe and nurturing manner, however, Ms 

Miller's anxiety about this issue should not be underestimated. 

While Ms Miller has adequately supported Kayla's contact 360 

with Mr Gorce, she is in a primary position to ensure any 

future arrangements are facilitated and the relationship 

between Kayla and Mr Gorce is fostered and encouraged. It 

will not be in Kayla's best interests to disrupt her current 

healthy adjustment and relationship with both parents and any 

future contact regime should seek to reassure Ms Miller about 

Kayla's well-being and safety in order to avoid potential overt 

or covert destabilisation for Kayla." 

I find the observations of Constable Tokolahi and Chief Inspector Fua to be most 

revealing. They were both appointed by the court at extremely short notice to become 370 

actively involved in the case. They took up the challenge objectively with no 

preconceptions whatsoever. After some two weeks of observing the actions, reactions 

and various nuances between Ms Miller, Mr Gorce and Kayla, Constable Tokolahi (a 

mother of three children) was able to conclude in her report to the court: 

"Vincent does love Kayla very much as does Kayla, as Kayla 

knows that Vincent is her father and she does love him but 

she's afraid of her Mum. I do believe without doubt that 

Mandy manipulates Kayla because of what's happening 

between her (Mandy) and her father. I do believe that Kayla 

would be better off going to Vincent as the environment that 380 

they (Mandy and Kayla) are living in is not too good." 

The constable then went on to explain her reference to the unsatisfactory 

environment. She proceeded to name two of Mandy's male acquaintances who had 

each appeared in court on drug-related charges. 
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For his part, Chief Inspector Fua concluded his report as Guardian ad Litem 

with the following recommendation: 

"Recommendation: 

Guardian ad Litem supports recommendations of WPC 

Tokolahi. It is the belief of this report (sic) that the child's 390 

welfare would be better served with both parents offering 

their love and care. That cannot be served if the child remains 

here in Tonga. As seen, the child Kayla struggles with her 

emotions -- it is feared that this may have some effect on her 

behaviour and mental state. Kayla's welfare would be better 

served in an environment with both parents. That cannot be 

met in Tonga." 

The evidence in favour of Mr Gorce's proposal to return the child to Australia is quite 

overwhelming and I propose to make an order that will ensure Kayla's return to 

within the jurisdiction of the Australia Family Court. 400 

Orders 
I have given anxious consideration as to whether I should entertain the option of 

giving Ms Miller temporary custody of Kayla on condition that she returns the child 

immediately to Australia. The problem I face is that Ms Miller has done nothing 

whatsoever to merit the trust of the court and, if left to her own resources, I have no 

confidence that she would obey any order that I may make. For over a year now Ms 

Miller has been running from the authorities and during that time she has been in 

contempt and deliberately flouted court orders with scant or little apparent regard for 

the traumatic effects such a lifestyle must be having on her two children. That attitude 

remains. I have no doubt, because of her opposition to the extended contact order I 410 

recently made in favour of the applicant, that Ms Miller went out of her way to work 

Kayla into such a state of emotional upheaval that all contact suddenly had to come to 

a halt. Against that background, it is difficult to have any confidence that Ms Miller 

would obey an order to return the child to Australia. 

In these circumstances, had Mr Gorce still been in the Kingdom, I would have 

made an order granting him temporary custody of his daughter. I am satisfied that he 

would have returned her immediately to Australia. However, he is back in Brisbane 

and so that proposal is not an immediate option. 

What I have decided, therefore, is to grant Ms Miller temporary custody on 

condition that she immediately returns Kayla to within the jurisdiction of the 420 

Australian courts and, within 48 hours of her arrival ensures that the child is taken 

before the Federal Magistrates Court in terms of the order of that court dated 31 

October 2003. As I understand it, there is a direct flight from Tonga to Sydney every 

Monday and I order that Ms Miller and her children are to leave the Kingdom on the 

next direct flight to Sydney, departing Tonga on Monday 24 November 2003. The 

passports for Ms Miller and the two children, presently held by the registrar, are to be 

released to the Head of the Immigration Department in Nuku'alofa and they are to be 

handed to Ms Miller at the airport on the day, and at the time, she checks in for the 

flight. 



+ + 
 

326 [2003] Tonga LR 

 

A copy of this judgment is to be released to Chief Inspector Fua and to the 430 

officer in charge of the Immigration Division in Nuku'alofa. I also direct that a copy 

of the judgment is to be delivered to an appropriate officer at the Australian High 

Commission here in Nuku'alofa with a recommendation that the Attorney-General's 

Department in Canberra be informed of my order and of the fact that Kayla will be 

returning to Australia on the flight detailed above. Hopefully, that Department might 

be able to assist in the funding of Kayla's return flight. 

If this order is not strictly complied with by Ms Miller then any interested party 

is granted leave to immediately notify the court and further, more drastic, orders will 

be made. The order making the two children wards of court will automatically be 

revoked upon their departure from the Kingdom. 440 

Costs have not been sought and no order is made as to costs. 
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In re Friendly Island Fishing Company Limited (in 

liquidation) 

Supreme Court, Nuku'alofa 

Ford J 

CV 671/2003 

14 November 2003; 4 December 2003 

Company law – liquidation – liquidator should not have to justify the 

documentation requested 

Friendly Island Fishing Company Ltd ("the Company") was wound up by the court 

on 9 December 2002. On the same day the applicant, Kim Scott Thompson of 10 

Hamilton New Zealand, was appointed liquidator. On 20 October 2003, the 

liquidator, through Mr William Edwards, a local law practitioner, gave formal Notice 

under section 270 of the Companies Act 1995 which required the General Manager of 

each respondent bank to produce the documentation listed in the schedule to the 

Notice and to attend before the liquidator for examination on oath. The 

documentation was to be produced on Monday 3 November and the examination on 

oath was scheduled to take place a week later on 10 November at the Dateline Hotel, 

Nuku'alofa. The liquidator received no response to the Notices and so, on 5 

November, Mr Edwards again wrote to the respondents giving them a further 

opportunity to produce the documents failing which he would seek appropriate court 20 

orders. On that same day Mr Edwards received a letter from Ms Tapueluelu. The 

letter was actually dated 29 October and it was not clear why it was not served on Mr 

Edwards until 5 November. Ms Tapueluelu advised that she had been instructed to act 

for both Banks. A separate letter was sent to Mr Edwards on 5 November from Mr 

Matoto, Managing Director of the Tonga Development Bank, also confirming that Ms 

Tapueluelu had been instructed by his bank in the matter. Ms Tapueluelu's response 

to the Notice was that all the company documents were in the possession of the 

receivers and under section 270, documents requested which were not the property of 

the company, need not be made available to the liquidator. Counsel also indicated that 

the General Manager and Managing Director of the Banks had little involvement in 30 

the matter. On 12 November the liquidator filed an application for an order pursuant 

to section 275 of the Companies Act 1995 that the court order the respondents to 

produce the documents. The court heard argument on 14 November and it was agreed 

that the respondents would produce to the liquidator the documentation they were 

prepared to disclose at 2 pm that same afternoon and, after carrying out inspection, 

the liquidator could then come back to the court, if necessary, for further directions. 

The documents produced did not satisfy the liquidator and so the liquidator produced 
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and filed a third affidavit on 17 November that listed the documentation that had been 

made available by the respondents and described the inspection as "disappointing". 

He went on to describe the categories of documentation he still required from the 40 

Banks. On 26 November Ms Tapueluelu filed a Memorandum but made no specific 

reference to the documentation listed. Instead, it set out the respondents' response to 

the liquidator's original Notice for Examination dated 20 October 2003. The position 

taken by the respondents was that they would make available to the liquidator only 

those documents that were critical to the liquidator's present purpose. 

Held: 

1. That respondents' position was not a valid ground of objection. It was not 

for the liquidator to have to justify to proposed examinees the merits of his 

investigatory work. Section 275 was to be given a broad interpretation. 

The section did not fetter the liquidator in such a way that he was entitled 50 

to have access only to documentation which was "critical" to his present 

purpose. 

2. The court made formal orders that required the respective respondents to 

produce to the liquidator all books, records or documents that related to the 

business, accounts or affairs of the Company which were in their 

respective possession or control. In particular, production was required of 

each respondent's files for the Company including internal bank 

correspondence and file notes; correspondence between the Company and 

any of the respondents' staff and any other correspondence held by the 

respondents relating to transactions between the Company and any related 60 

entity; internal bank accounting records relating to the Company (copies if 

the originals are unavailable); and  correspondence between the 

respective respondents and the Company's solicitors, accountants and any 

consultants retained from time to time by the Company such as valuers, 

trade suppliers and entities whose intervention the Company had sought 

and who had written to the respondent on the Company's behalf. 

3. An award of costs on an indemnity basis was rare but the court had 

complete discretion when it came to costs and the court was prepared to 

hear argument on the form a costs order should take. Therefore, if the 

parties were unable to reach agreement on costs the court would hear 70 

submissions in conjunction with the fixture for oral examinations. 

Cases considered: 

 ANZ Banking Group (New Zealand) Ltd v Official Assignee (1988) 4 NZCLC 

64,151 

 Bishopsgate Investment Management Ltd v Maxwell [1992] 2 All ER 856 

 Castle New Homes Ltd, Re [1979] 2 All ER 775 

 Cloverbay Ltd v BCCI [1991] 1 All ER 894 

 First Systems Ltd (in liquidation) v Peart (unreported) CP No 148SD/99 

(judgment dated 12 July 2000) 

 Northrop Instruments & Systems Ltd, Re [1992] 2 NZLR 361 80 

 Pantmaenog Timber Company Ltd (in liquidation) Official Receiver, Re v 

Meade-King (A Firm) and ors [2003] UKHL 49 
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Statutes considered: 

 Companies Act 1995 

 Companies Act 1948 (UK) 

Counsel for applicant : Mr Stanton 

Counsel for second defendant : Ms Tapueluelu 

Judgment 
Friendly Island Fishing Company Ltd ("the Company") was wound up by the 

court on 9 December 2002. On the same day the applicant, Kim Scott Thompson of 90 

Hamilton New Zealand, was appointed liquidator. 

On 20 October 2003, the liquidator, through Mr William Edwards, a local law 

practitioner, gave formal Notice under section 270 of the Companies Act 1995 

requiring the General Manager of each respondent Bank to produce the 

documentation listed in the schedule to the Notice and to attend before the liquidator 

for examination on oath. The documentation was to be produced on Monday 3 

November and the examination on oath was scheduled to take place a week later on 

10 November at the Dateline Hotel, Nuku'alofa. 

The liquidator has deposed that he received no response to the Notices and so, 

on 5 November, Mr Edwards again wrote to the respondents giving them a further 100 

opportunity to produce the documents failing which he would seek appropriate court 

orders. 

A separate Notice under section 170 was also served by Mr Edwards on Mr 

John Bath, Manager Risk Management and Board Advisor to the Tonga Development 

Bank, requiring his attendance for examination on oath. 

On that same day, 5 November, Mr Edwards received a letter from Ms 

Tapueluelu. The letter was actually dated 29 October and it is not clear from the 

documentation before the court why it was not served on Mr Edwards until 5 

November. Although the letter was written on Westpac Bank of Tonga letterhead, Ms 

Tapueluelu advised that she had been instructed to act for both Banks and for Mr 110 

Bath. A separate letter was sent to Mr Edwards on 5 November from Mr Matoto, 

Managing Director of the Tonga Development Bank, also confirming that Ms 

Tapueluelu had been instructed by his Bank in the matter. Mr Matoto advised that Mr 

Bath was out of the country at the time and he would not be returning to Tonga until 

12 November. 

The essence of Ms Tapueluelu's response was that all the Company documents 

were in the possession of the Receivers and under section 270, documents requested 

which were not the property of the company, need not be made available to the 

liquidator. Counsel also indicated that the General Manager and Managing Director 

of the Banks had little involvement in the matter and, as Mr Bath was out of the 120 

country, "the attendance of all summoned employees of the Banks would be of little 

or no value at all." 

The next development in the case came with the filing on 12 November by the 

liquidator of an application for an order pursuant to section 275 of the Companies Act 

1995. The wording of both sections 270 and 275 is virtually identical to the 

equivalent provisions in the New Zealand Companies Act. Section 270 gives the 

liquidator power to obtain documents and to conduct examinations on oath. Section 
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275 then provides that the court may order a person who has failed to comply with the 

requirements of the liquidator under section 270 to: 

"(a) attend before the Court and be examined on oath or 130 

affirmation by the Court or the liquidator or a law practitioner 

acting on behalf of the liquidator on any matter relating to the 

business, accounts or affairs of the company; 

(b) produce any books, records or documents relating to the 

business, accounts or affairs of the company in that person's 

possession or under that person's control." 

In his affidavit in support of his application for court orders, the liquidator requested 

an urgent hearing. In the circumstances, I considered the liquidator's ex parte 

approach to the court and his request for urgency to be entirely appropriate. I issued 

an order on 13 November requiring the respondents to attend before me the following 140 

morning to produce the documentation required by the liquidator and to be examined 

on oath by counsel on behalf of the liquidator. In order to accommodate the 

applicant's urgent request, it was necessary for the court to interrupt a jury 

manslaughter trial. 

On the afternoon of 13 November, counsel for the respondents filed an 

application to stay execution of the court order requiring the respondents to attend 

court the following morning upon the grounds that they had not been heard and the 

liquidator's request was "too broad, unreliable and unfair." I heard argument on the 

application on the morning of Friday 14 November. I made it known to counsel for 

the respondents that I was less than impressed over the seemingly cavalier way in 150 

which the Banks had reacted to the liquidator's formal notice under the Companies 

Act. I reminded counsel that the powers given to liquidator under section 270 were 

designed to assist him in carrying out his functions under the Companies Act as 

quickly and effectively as possible and I noted that the applicant had made a special 

trip to Tonga for the express purpose of obtaining the material and other information 

he was entitled to receive under the Act. 

In response, Ms Tapueluelu submitted that there was a New Zealand authority 

which supported the stand taken by the respondents and, in this regard, she referred 

the court to the judgment of Master Anne Gambrill in First Systems Ltd (in 

liquidation) v Peart (unreported) CP No 148SD/99 (judgment dated 12 July 2000). 160 

Ms Tapueluelu also proceeded to challenge Mr Stanton's standing as counsel on 

the grounds that he had acted for the aggrieved minority shareholder in the successful 

winding up application. She submitted that the liquidator should have appointed an 

"independent barrister" to act for him. I dealt with that point immediately. No 

authority was cited in support of the submission and no facts were advanced to show 

any obvious conflict of interest. In this jurisdiction, a party has the right to instruct 

counsel of his choice. Although the court has an inherent jurisdiction to prevent a 

barrister acting as counsel in a case where he has, or appears to have, a conflict of 

interest, a proper factual basis needs to be established before the court will intervene. 

Nothing of that nature was put forward in the present case and I, therefore, rejected 170 

the submission. 
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After listening to further submissions and granting a short adjournment to 

enable counsel to take instructions, it was agreed that the respondents would produce 

to the liquidator the documentation they were prepared to disclose at 2 pm that same 

afternoon and, after carrying out inspection, the liquidator could then come back to 

the court, if necessary, for further directions. The court was hopeful that a full 

disclosure would be made and that would be the end of the matter. Unfortunately, 

such was not to be. 

Mr Stanton contends the production made by the respondents that particular 

Friday afternoon was "both a mockery and a regrettable, if not unwitting defiance of 180 

the court order" and, in terms of what was produced, "it bordered on contempt." The 

liquidator produced and filed a third affidavit listing the documentation that had been 

made available by the respondents and he described the inspection as "disappointing". 

He went on to depose: 

"7. Leaving aside whatever may be in the custody of the 

Receiver it is in my opinion as a liquidator now practising in 

excess of 20 years that it is incredible that both respondents 

have in their files such a paucity of material." 

In paragraph 8 of that same affidavit, the liquidator proceeded to describe the 

categories of documentation he still requires from the Banks. He refers to them as: 190 

(a) the files for each respondent of the Company including 

internal bank correspondence and file notes; 

(b) correspondence between the Company and the 

respondents' staff and such correspondence as exists and 

relates to transactions between the Company and any 

related entity; 

(c) internal bank accounting records of the Company, copies 

if the originals are not available; 

(d) correspondence with the Company's solicitors, 

accountants and such other consultants as were retained 200 

from time to time, such as valuers, trade suppliers and 

entities whose intervention the Company had sought and 

who had written to the Banks on the Company's behalf; 

(e) copies of banking agreements between the respondents 

and the Company. 

The liquidator's third affidavit was filed on 17 November. On 21 November the court 

ordered counsel for the respondents to file a memorandum clarifying the Bank's 

position in relation to the specific documentation described in paragraph 8. On 26 

November Ms Tapueluelu filed a Memorandum but, surprisingly, it made no specific 

reference to the documentation listed in paragraph 8. Instead, it set out the 210 

respondents' response to the itemised documentation requested in the liquidator's 

original Notice for Examination dated 20 October 2003. 

The liquidator's original "Notice for Examination" was perhaps overly detailed. 

The first page consisted of comprehensive definitions of certain terms and then there 

followed a further two pages of itemised documentation. The definition of two of the 

terms in the notice actually differs slightly from the definitions given in the 
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Companies Act. I question the wisdom of going into so much detail in a section 270 

notice. A more "user-friendly" notice probably would have been conducive of a more 

co-operative response. 

Be that as it may, I did not find the Memorandum in response of 26 November 220 

to be particularly helpful. One of the objects of the inspection ordered for 2 pm on 14 

November was to enable the liquidator to ascertain exactly what the Banks were 

prepared to disclose so that, if a further approach to the court was going to be 

necessary, his demands could be more focused. The documentation categorised in 

paragraph 8 of the liquidator's third affidavit appeared to satisfy this objective. It is 

not clear, therefore, why counsel for the respondents did not simply confine her 

response to the documents described in that paragraph. 

Before considering further the respondents' Memorandum in response, I want to 

make some general observations about the obvious frustrations the liquidator has 

experienced in his dealings with the respondents to date. In his second affidavit sworn 230 

on 13 November 2003, the liquidator attached as an exhibit a copy of an email which 

he had sent to both respondents as long ago as 28 January 2003 saying that he was 

going to be in Tonga the following week and he sought access to the Banks' files. He 

said that the Banks refused him access. That evidence was unchallenged. It is not 

clear why the liquidator did not simply seek a court order at that point in time. 

In all events, the liquidator now deposes that the need for him to obtain access 

to the documents and to conduct examinations on oath is "on account of the lack of 

records and documents despite inquiries and searches conducted to date." He goes on 

to say: 

"4. The examination is required in my opinion because I am 240 

desirous of ascertaining what was the cause of the company's 

collapse and more particularly because I see a need to 

investigate matters concerning the activities of the former 

directors and officers of the company." 

The liquidator refers specifically to concerns he has about a company called Coral 

Kingdom Ltd which he says, was set up using Company funds and against which the 

imposition of a constructive trust together with tracing may be sought depending 

upon the result of his inquiries. He also expresses concern that no action has been 

taken to date against the two directors of the company, David Donley and Koli 

Kakala, over guarantees they had given to the respondents in respect of the 250 

Company's indebtedness. Finally, he noted that the sale of the Company's fishing 

fleet, the subject of fixed charges, had "again fallen through with no prospect of sale 

imminent." 

These are obviously perfectly proper matters for the liquidator to investigate. I 

recall some of the topics being touched upon in evidence before me at the hearing of 

the winding up application. 

Referring to the equivalent provision to section 275 in the (UK) Companies Act 

1948, Slade J in Re Castle New Homes Ltd [1979] 2 All ER 775, 791 said: 

"It is common ground that in considering whether to make an 

order under section 268, great weight is to be given to the 260 

views of the liquidator, who will have detailed knowledge of 
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the problems that exist in relation to the affairs of the 

company and the information required." 

Earlier (p.780) His Honour had said: 

". . . section 268 of the Companies Act 1948 is a section 

intended to confer on the court an extraordinary power 

exercised usually, but not exclusively, at the instance of the 

liquidator to summon witnesses before (him) and to examine 

them under oath and require them to produce documents for 

the purpose of obtaining information about the conduct of the 270 

company's affairs. It is required because the liquidator usually 

takes office as a stranger to relevant events . . . The purpose 

of the section is not merely confined to obtaining general 

information about the company's affairs, but it may be used to 

discover facts and documents relating to specific claims 

against specific persons which the liquidator has in 

contemplation; it is of itself no bar to the making of an order 

that the liquidator may have commenced or may be about to 

commence proceedings against the proposed witness or 

someone connected with him." 280 

In Cloverbay Ltd v BCCI [1991] 1 All ER 894, 899, Sir Nicholas Browne-Wilkinson 

V.C. stressed that the court, in the exercise of its discretion in a case of this nature, is 

required to afford "great weight" to a person such as a liquidator who, as an officer of 

the court, has a detailed knowledge of all the circumstances of the company. The 

learned Vice-Chancellor went on in his judgment to liken an order for production of 

documents to an order advancing the time of discovery if an action ensues: "The 

liquidator is getting no more than any other litigant would get, save that he is getting 

it earlier." 

In ANZ Banking Group (New Zealand) Ltd v Official Assignee (1988) 4 NZCLC 

64,151; at 64,158, Eichelbaum J traversed the authorities and noted that the 290 

legislative intent required a broad rather than a restrictive interpretation of the section 

so as to enable the liquidator to obtain sufficient access to available information for 

him to properly discharge his duties. 

Again, in Re Northrop Instruments & Systems Ltd [1992] 2 NZLR 361, 

McGechan J also reviewed the authorities noting in particular the class of case where 

a liquidator has already determined to embark upon litigation and through an 

examination seeks "to improve his already sufficient position or is bringing pressure 

to bear for some ulterior purpose." His Honour said that in such a case the court needs 

to go through a balancing exercise in order to determine the question and degree of 

unfairness involved. On the facts before him, McGechan J. held that the liquidator 300 

was not embarking on some "mere fishing expedition" but he was carrying out a bona 

fide investigation with a view to reaching an informed decision as to whether to 

proceed further. 

The authorities also show the need to bear in mind that there is a significant 

public interest element involved in the exercise of the liquidator's functions. This was 

alluded to by McGechan J. in Northrop where His Honour noted that the public 

interest favoured early ascertainment of the facts by a liquidator. In a similar vein, 
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Dillon LJ in Bishopsgate Investment Management Ltd v Maxwell [1992] 2 All ER 856 

at 876 recognised that dishonesty or malpractice on the part of company directors was 

a matter of public concern and there was a public interest in putting it right -- see also 310 

in this regard Re Pantmaenog Timber Company Ltd (in liquidation) Official Receiver 

v Meade-King (A Firm) and ors [2003] UKHL 49, 82. 

I have no doubt that there is a significant public interest in the liquidation of the 

Company in the present case. The evidence at the winding up hearing was that the 

Company had debts and liabilities in excess of $4 million. It was probably the largest 

fishing company in the Kingdom and it had a large number of employees. Mr Stanton 

now submits: "The liquidator is investigating the largest corporate delinquency in 

Tonga's history for a private corporation. It was in no small part attributable to the 

conduct of the directors. The liquidator is entitled, if not duty-bound, to attempt to 

reconstruct the knowledge of the company and in order to do this he must be afforded 320 

access to the Banks' files and documents . . ." 

Against that background, I again turn to consider the liquidator's request for 

production of the documents listed in paragraph 8 of his third affidavit. 

I have no difficulty in accepting the liquidator's good faith and in concluding 

that the investigation he is attempting to carry out is both genuine and urgent. It is of 

concern to the court that the task is taking so long to finalise. On the face of it, all the 

documents identified in some way relate to the business, accounts or affairs of the 

company and, as such, fall within the broad category of documentation to be 

disclosed under section 275(2)(b) of the Act. 

It appears from the Memorandum filed in response that the position taken by the 330 

respondents is that they will make available to the liquidator only those documents 

that, in counsel's words, are "critical to the liquidator's present purpose. The liquidator 

needs to specify the particular purpose of his current investigations in order to gauge 

the relevant documents." 

That response, quite simply, is not a valid ground of objection. It is not for the 

liquidator to have to justify to proposed examinees the merits of his investigatory 

work. Section 275 is to be given a broad interpretation. The section does not fetter the 

liquidator in such a way that he is entitled to have access only to documentation 

which is "critical" to his present purpose. 

As noted earlier, counsel for the respondents seeks to rely on Master Gambrill's 340 

judgment in the First Systems case. She refers to that authority as "the benchmark" 

for the purposes of her response but, except in one possible respect, I fail to see how 

that decision assists her. 

Mr Stanton noted that in First Systems, litigation was already on foot when the 

liquidator sought the court orders but, more significantly, counsel submitted that the 

learned Master did, in any event, order production of all the documents which 

conform to the categories of documentation identified in paragraph 8 of the 

liquidator's third affidavit. In this regard, Mr Stanton referred the court to the 

following passage from Master Gambrill's judgment: 

"These are all companies that have been identified and the 350 

files should be available. He (counsel for the bank) sets out a 

list of documents on the files. He says that it includes internal 

bank correspondence and file notes. In my view they should 

be available to the liquidator up to the date of liquidation. 
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Secondly, correspondence between customers and bank staff 

pre-liquidation. If they relate to the named companies, the 

liquidator should be entitled to them. Thirdly, internal bank 

accounting records. The liquidator should be entitled to the 

three companies' accounts. Fourthly, correspondence with 

several solicitors including solicitors for Mr and Mrs Peart, 360 

solicitors for the liquidator's, solicitors for the bank and 

solicitors for the customers pre-liquidation. It is the bank's 

responsibility to handle these files separately. The liquidator 

is entitled to everything relating to the companies up to 

the date of liquidation (not Mr and Mrs Peart individually 

unless referring to these companies). Fifthly, 

correspondence with the liquidator's of the plaintiff and Peart 

Holdings Ltd. They are post liquidation and I doubt if they are 

relevant or need to be disclosed. Sixthly, copies of banking 

agreements between the bank and its customers. These are 370 

critical and should be disclosed up to the date of liquidation. 

It says also that the bank will have stored electronically or on 

microfiche, bank statements in respect of the accounts for the 

customers identified. The liquidators are entitled to access the 

records of those accounts. They have attempted to do so by 

meeting a bank officer. This opportunity has been declined. In 

my view this material, as identified, should be made 

available." (Emphasis added by counsel) 

I agree with Mr Stanton's analysis of that particular passage from the judgment. I do 

not consider that it supports the stand taken by the respondents in the case before me. 380 

There is one area where the respondents do seem to be able to derive support 

from Master Gambrill's decision and that is in their objection to production of "post-

liquidation" documentation. It is not clear, however, whether there is any issue over 

post-liquidation material in the present case. In paragraph 13 of his written 

submissions, Mr Stanton specifically states, "leaving aside post-liquidation references 

. . ." That remark would seem to indicate that post-liquidation documents are not in 

contention. If there is any issue in this regard, however, I am prepared to hear further 

argument on it. At this stage, I merely make the observation that if the disclosure 

process can properly be likened to an advanced form of discovery, as was the 

description used by Vice-Chancellor Brown-Wilkinson in the Cloverbay case, then it 390 

may be difficult to justify the nondisclosure of relevant post-liquidation 

documentation. The general principles of discovery are well settled. Litigants are 

required to discover all relevant documents whenever they may come into a party's 

possession. 

In accordance with the foregoing statements of principle, I now make formal 

orders requiring the respective respondents to produce to the liquidator all books, 

records or documents relating to the business, accounts or affairs of the Company 

which are in their respective possession or control. In particular, production is 

required of: 

(a) each respondent's files for the Company including internal 400 

bank correspondence and file notes; 
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(b) correspondence between the Company and any of the 

respondents' staff and any other correspondence held by 

the respondents relating to transactions between the 

Company and any related entity. 

(c) internal bank accounting records relating to the Company 

(copies if the originals are unavailable); 

(d) correspondence between the respective respondents and 

the Company's solicitors, accountants and any consultants 

retained from time to time by the Company such as 410 

valuers, trade suppliers and entities whose intervention the 

Company had sought and who had written to the 

respondent on the Company's behalf. 

Counsel are to liaise as to a convenient date for production and inspection of the 

material in question. In this regard, reference is made to the proposed timetabling in 

paragraph 28 of Mr Stanton's written submissions which seems sensible. 

In addition, assuming that oral examinations will still be required, I invite 

counsel for the applicant to advise the Chief Registrar of the court of a date 

convenient to the liquidator on or after 26 January 2004 for such examinations to take 

place and orders for oral examination of the appropriate Bank officers will be issued 420 

accordingly. 

Finally, there is the question of costs. The applicant has succeeded and is 

entitled to costs Mr Stanton seeks an order on an "indemnity basis". He submits: 

". . . costs must follow and are sought on an indemnity basis 

because of the flagrant flouting of the order when one looks at 

the ridiculous reasons that have been advanced in support of 

the resistance to production." 

I take it that in referring to costs on an indemnity basis, counsel is proposing an award 

of costs on a solicitor and own client bases which generally would give an entitlement 

to all costs incurred except in so far as they are of an unreasonable amount or have 430 

been unreasonably incurred. 

Such an award is rare but the court does have a complete discretion when it 

comes to costs and I am prepared to hear argument on the form such order should 

take in the instant case. If, therefore, the parties are unable to reach agreement on 

costs I will hear submissions in conjunction with the fixture for oral examinations. 
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R v Fonohema 

Supreme Court, Nuku'alofa 

Ford J 

CR 101/2002 

18 and 19 November 2003; 5 December2003 

Criminal law – possession of ammunition strict liability offence – no knowledge 

of possession - acquittal 

While carrying out a search, pursuant to a warrant, of the accused's home at Ha'ateiho 

in May 2002, a police officer found a small bright blue "Sesame Street" carry bag 

under the bed in the main bedroom. The bag contained several boxes of .22 rifle 10 

ammunition. The accused told the police that they belonged to his wife and he did not 

know they were in the house. The police, nevertheless, charged him with one count of 

possessing ammunition without a licence contrary to section 4(1)(2) of the Arms and 

Ammunition Act (Cap 39). 

Held: 

1. The court found the accused had no knowledge, whatsoever, that either the 

ammunition or the bag containing the ammunition were anywhere on his 

property, let alone under his bed. 

2. The offence was one of strict liability and once the prosecution proved that 

the defendant had a firearm or ammunition in his possession then the 20 

offence was committed even though the accused was unaware that the 

article in his possession was a firearm or ammunition. 

3. The court found that the accused had no knowledge whatsoever that the 

bag containing the ammunition was anywhere in his house. A person could 

not possess something of which he was completely unaware. The accused 

was acquitted and discharged. 

Cases considered: 

 R v Hussein, 72 Cr App R. 143 

 R v Waller [1991] Crim L R 381 

Statutes considered: 30 

 Arms and Ammunition Act (Cap 39) 

 Firearms Act 1968 (UK) 
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Counsel for Crown : Mr Pouono 

Counsel for accused : Mr Niu 

Judgment 
While carrying out a search, pursuant to a warrant, of the accused's home at 

Ha'ateiho in May 2002, a police officer found a small bright blue "Sesame Street" 

carry bag under the bed in the main bedroom. The bag contained several boxes of .22 

rifle ammunition. The accused told the police that they belonged to his wife and he 40 

did not know they were in the house. The police, nevertheless, charged him with one 

count of possessing ammunition without a licence contrary to section 4(1)(2) of the 

Arms and Ammunition Act (Cap 39). 

The 48-year-old accused defended the charge and elected to give and call 

evidence. He told the court that he had been born and grew up in the village of 

Ha'akame but he had lived in the United States for many years. In June 2000 he and 

his family came to Tonga for a holiday but they decided to move here permanently. 

Initially, the family resided with a Mr Fotofili Havea at Ha'akame. Fotofili did not 

charge any rent during the several months the family lived with him before they 

moved into the house the accused had purchased at Ha'ateiho. 50 

Around the end of August or early September 2000, the accused's American-

born wife, Sharon, had moved back to America to terminate the lease on their home 

in the States and to oversee the sale of her business. She returned to Tonga at the 

beginning of November 2000 and the family moved into the Ha'ateiho property on 1 

December 2000. 

It so happens that significant problems arose in connection with the purchase of 

the Ha'ateiho property and Mr Fonohema ended up taking legal proceedings against 

the vendor who was a local law practitioner. The case came before me in August 

2001 and, after a nine-day hearing in the Land Court, I found for Mr Fonohema. A 

subsequent appeal to the Court of Appeal was unsuccessful. I recall on that occasion 60 

forming a favourable impression of Mr Fonohema's credibility and I made an 

observation to that effect in my judgment. Some of the details above are actually 

taken from my earlier judgment. In the present case, I again found Mr Fonohema to 

be a credible and honest witness. 

The accused told the court that when his wife went back to the States to deal 

with her business matters, Fotofili Havea had asked her to buy him a rifle. The 

accused said that he was not aware at the time that Fotofili had made the request. 

After his wife had returned from the States and they were unpacking their possessions 

at the Ha'ateiho property, the accused noticed in one of the crates something wrapped 

up in the shape of a rifle. He asked his wife what it was and she then told him that it 70 

was a gun and some ammunition which she had brought back from America for 

Fotofili. The accused told his wife to take them around to Fotofili straightaway and he 

said that she took the gun and the blue bag over to the car and drove off. 

The accused recalled some weeks later asking his wife, in passing, about the 

gun and the ammunition and she had told him that she had given them to Fotofili. He 

then thought no more about the items after that until he was confronted with the blue 

bag again on the day of the police search. 
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Unfortunately, problems later developed in the couple's marriage and in 

November 2001 they separated. Sharon and the five children went back to live in 

America. She obtained a divorce and the accused remarried on 5 June 2003. 80 

Recalling the police search on 10 May 2002, the accused said that he was sitting 

on the verandah of his home talking to one of his friends while the search was being 

carried out. He said that one of the police officers came out of the house and asked 

him to go with him and he was then taken into the main bedroom. The accused 

noticed that his kingsize bed had been moved out from against the wall and he could 

see the blue carry-bag on the floor with the boxes of ammunition inside. He said that 

the police asked him who the bag belonged to and he replied: "The last time I saw 

that bag was when I told my wife to take it to Fotofili's." 

The police witnesses confirmed that the accused had given a response along the 

lines that the bag was his wife's and he had no idea that it was in the house. The 90 

Inspector in charge of the case also confirmed that the accused had been totally co-

operative with the police during the search. 

When he was later in police custody, the accused continued to be co-operative. 

He voluntarily gave statements to the police in which he again asserted that he had no 

knowledge whatsoever that the bag of ammunition was in his house. He said that he 

thought his wife had given the ammunition, with the rifle, to Fotofili Havea. The 

police Inspector who took the statement from the accused was asked in cross-

examination whether he had interviewed Fotofili Havea. He answered: "No, I was 

told that he is currently in New Zealand." 

I should add that when the blue bag was found it contained two large packets. 100 

One was full, holding 10 small boxes containing 50 cartridges, but the other 

contained only eight full boxes. There were also three lose full boxes, making a total 

of 21 boxes or 1050 bullets. 

Evidence was led and there was cross-examination as to whether there was dust 

under the bag as well as on the floor under the bed. Presumably that evidence was 

intended to assist the court in determining how long the bag had been stored under the 

bed but I found it inconclusive and I, therefore, put it all to one side. In cross-

examination, Crown counsel put it to the accused that he must have known that the 

bag containing the ammunition was under his bed. The accused, however, strongly 

denied the assertion. He said that his wife had been the one who cleaned up the rooms 110 

and he had "more important things to do in the bush." 

As his last witness, Mr Niu called 67-year-old Fotofili Havea. He was 

something of a surprise witness because the prosecution evidence suggested that he 

was now living in New Zealand. Fotofili told the court that he had gone to New 

Zealand in April 2002 but he had returned to Tonga in July of that same year. 

Fotofili had known the accused as a young man before he went to live in 

America. He confirmed that when the accused then returned to Tonga with his family 

in June 2000 he had offered him the use of his house at Ha'akame. He said that the 

accused had asked him about rental payments but Fotofili had told him that he did not 

want them paying any money. 120 

Fotofili recalled that when the accused's wife, Sharon, went back to the States 

he had asked her to buy him a .22 rifle. He said that he had made his request only to 

Sharon and the accused was not present at the time they had the conversation. 

The witness then confirmed that after Sharon had returned from the States she 

had driven around to his house one evening and had given him the rifle. He explained 
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that on that occasion Sharon had not got out of her car. She had her daughter with her 

and as she handed Fotofili the rifle she told him that she also had ammunition for it. 

Fotofili said he told Sharon that he only wanted the rifle not the ammunition and so 

she took the ammunition away with her. He said that he wanted to obtain a licence for 

the rifle before he acquired any ammunition. 130 

Fotofili said that he duly obtained his licence from the police armourer and the 

licence had specified that he was restricted to the use of 50 bullets per month. He 

explained that normally he purchased his bullets from a local hardware merchant but 

on two occasions when the dealer had no .22 ammunition in stock he had gone around 

to see Sharon and on each occasion she had given him one full box of ammunition. 

That might explain why two boxes had been taken out of one of the large packets of 

ammunition. In all events, Fotofili confirmed that on neither occasion had the accused 

been present when he borrowed the ammunition from Sharon but on a subsequent 

occasion when he had again gone around to ask Sharon for a box of bullets the 

accused was present and he told the witness that Sharon had returned to America. 140 

Fotofili said that he had not bothered telling the accused why he had called around to 

see Sharon. 

I found Fotofili to be a totally credible witness and I suspect that Crown counsel 

may have made a similar assessment because the only question he asked in cross-

examination was whether, when Sharon had given him the rifle, she had actually 

shown him the ammunition. He replied, "no". It is perhaps unfortunate that the police 

did not make inquiries about Fotofili's anticipated return date from New Zealand. I 

suspect that had they interviewed him before the preliminary inquiry on 31 July 2002, 

they may well have decided not to proceed with the prosecution. 

My conclusion, therefore, is that the accused had no knowledge, whatsoever, 150 

that either the ammunition or the bag containing the ammunition were anywhere on 

his property, let alone under his bed. 

The English Court of Appeal has held that section 1 of the (UK) Firearms Act 

1968 (the equivalent to section 4 of the Arms and Ammunition Act (Cap 39)) creates 

an offence of strict liability and once the prosecution has proved that the defendant 

had a firearm or ammunition in his possession then the offence is committed even 

though the accused may be unaware that the article in his possession is, in fact, a 

firearm or ammunition - see R v Hussein, 72 Cr App R. 143 and R v Waller [1991] 

Crim L R 381. In Waller a conviction was upheld even though the finding was that 

the defendant, who was in possession of a friend's bag, did not realise that it 160 

contained a firearm. 

The "Commentary" on R v Waller in the report on the case states: 

"The court seems, in substance, to have taken the same line as 

McNamara [1988] Crim LR 440 - 'Once the prosecution had 

proved that the appellant had control of the (bag) and knew 

that the (bag) contained something which was in fact the 

(ammunition) alleged' - the necessary possession was 

established." The commentator described the result as 

"harsh". 

Even accepting these authorities, however, they are clearly distinguishable from the 170 

facts of the present case. It is still an essential element of the offence for the 
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prosecution to prove that the accused knowingly had possession of the particular 

container holding the ammunition or firearm. Whether a person is in possession of 

something is always a question to be decided on the facts. In Waller, there was no 

dispute that the defendant had possession of the bag. He wrongly believed that it 

contained a crowbar for use in a burglary instead of a firearm. 

In the present case, I have found that the accused had no knowledge whatsoever 

that the bag containing the ammunition was anywhere in his house. A person cannot 

possess something of which he is completely unaware. 

For these reasons, the prosecution fails and the accused is acquitted and 180 

discharged. 
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R v Kim anor 

Supreme Court, Nuku'alofa 

Ward CJ 

Cr 348-9/2003 

1 and 2 December 2003; 9 December 2003 

Fisheries – offence of fishing without licence – not proved 

Criminal procedure – absolute liability offence 

The accused were each charged with one offence of Fishing without a Foreign 

Fishing Vessel Licence contrary to section 11(1) of the Fisheries Act 1989. The 

charges related to a vessel, the Sandra 1 Avala 'oe Tau. Daug Bok Kim was charged 10 

with being the owner of the vessel and allowing it to be used for fishing and Vailele 

Taukitoku was charged with using it for fishing. 

Held: 

1. There was a fundamental presumption that an essential ingredient of a 

criminal offence was that the perpetrator must be proved to have had a 

guilty mind (or mens rea). However, a statute may create an offence which 

did not require such an intention and impose an absolute liability on any 

one who performs the act. Section 11 of the Fisheries Act imposed an 

absolute prohibition on the use of a foreign fishing vessel for fishing or 

related activities in the fisheries waters without the requisite licence. 20 

Subsection (6) of that section and section 54(1) made it an absolute 

liability offence in respect of the master, owner and, if there is one, the 

charterer. The prosecution did not have to prove mens rea.  

2. The prosecution failed to prove beyond reasonable doubt that it was a 

foreign fishing vessel or that it was being used for fishing in the fisheries 

waters and both accused were acquitted. 

Statutes considered: 

 Fisheries Act 1989 

 Fisheries Protection Act 1973 

 Territorial Sea and Exclusive Economic Zone Act 1978 30 

Counsel for prosecution : Mr Kefu 

Counsel for both accused : Mr Tu'utafaiva 
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Judgment 
The accused are each charged with one offence of Fishing without a Foreign 

Fishing Vessel Licence contrary to section 11(1) of the Fisheries Act 1989. The 

charges relate to a vessel, the Sandra 1 Avala 'oe Tau. Daug Bok Kim is charged with 

being the owner of the vessel and allowing it to be used for fishing and Vailele 

Taukitoku is charged with using it for fishing. 

The prosecution case is that the Navy patrol boat, Voea Savea, was alerted to 40 

the possibility that the Sandra 1 was fishing on the Minerva Reefs without a licence. 

The patrol boat left Nuku'alofa on 13 May 2003 and, the next day, located the vessel 

inside South Minerva Reef. When the vessels had closed to about 20 metres, a 

boarding party was sent across. 

They found 5 men on board the fishing vessel and the officer leading the 

boarding party, Lt Lokotui, introduced himself to the skipper, the accused Mr 

Taukitoku. The two men went to the bridge and fixed and agreed the vessel's position 

by GPS. It was marked on a chart and was clearly within the eastern section of the 

Reef due east of the passage at Herald Bight. 

The accused was asked for his licence and told the officer that he did not have 50 

one but that the owner of the vessel had told him it had all been arranged by him and 

was in order. The naval officer told the court there was no logbook but there was a 

diary in which information had been recorded. It has not been produced but it would 

appear, effectively, to be the ship's log. The court was told it showed that, when the 

vessel left Nuku'alofa it had gone to Savusavu in Fiji and, from there, directly to the 

Minervas where it fished the North Reef first. 

At the time of boarding, there was a considerable quantity of bêche de mer 

being processed and dried on racks on the after deck and a number, already 

processed, stored in two domestic chest freezers on deck. There were various species 

of bêche de mer all of which the Fisheries Officer in the boarding party could identify 60 

as occurring in the Minervas but none of which, to the best of his knowledge, was 

exclusive to that area. 

The vessel carried a total complement of 13, the balance of whom were out 

diving for more bêche de mer from a small boat. They returned within an hour of the 

boarding and their boat contained some hundreds more live bêche de mer. The 

Fisheries Officer directed that they should be put back in the sea and this was done. 

The skipper was then told he would be escorted back to Nuku'alofa and the two 

vessels arrived at the naval base at Touliki the next day. 

The prosecution called evidence to show that the vessel had been registered in 

the name of the Naufahu Fishing Company Ltd but, on 9 May 2003, the accused, Mr 70 

Kim, delivered a letter from that company confirming that ownership of the Sandra 1 

had been transferred to a Mr Dong Bok Kim, which is accepted to be the accused. 

Attached to that letter on the Ministry file is a business card headed First Co Ltd with 

a Post Office box number and naming D B Kim as Director. The email address is 

kdbok. A Certificate of Registration under the Shipping Act, Cap 136, was issued the 

same day naming Mr Dong Bok Kim as the owner. It describes him as Korean 

nationality and the vessel is registered to have a crew of ten. 

However, the acting Registrar of Shipping at the time, Sione Ikavuka, issued a 

Certificate of Deletion of the Sandra 1 from the register dated 12 May 2002. In 
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evidence, he told the court it had been issued on 12 May 2003 and that is clearly the 80 

case because it states the owner was Mr Dong Bok Kim and I accept he did not 

acquire the vessel until May 2003. 

The Certificate of Deletion names the owner as Mr Dong Bok Kim, First 

Company Ltd, Poutasi, Taufa'ahau Rd, and gives the same telephone and mobile 

numbers as were on the business card. The Section headed 'Registry Observations' 

states: "The abovementioned ship is permanently cancelled from the Tonga Registry 

of Ship due to: as per owner's request." 

When the police interviewed Mr Taukitoku, a copy of the conditions of his 

employment was produced. They are on First Co Ltd letterhead and are signed by Mr 

Kim for the employer under the appellation "Company: First Co Ltd. Name: Dong 90 

Bok Kim". In the body of the document each reference to the owner appears as, "... 

the owner (First Co. Ltd.)..." 

The evidence of a Principal Fisheries Officer, Viliami Petelo, was that the 

Sandra 1 had never been given a fishing licence although he later said he was unsure 

whether one might have been issued in the past. However, the Naufahu Fishing 

Company had made two licence applications and both had been rejected. No licence 

had been issued to Kim and he had never applied for one. 

The prosecution also called one of the crew from that voyage. He confirmed that 

the sea cucumbers on board the vessel had all been collected from the Minervas and 

there had been no fishing anywhere else. He was the assistant engineer on the trip but 100 

he had needed to start working on the vessel before this trip because half the engine 

was full of water. 

The skipper was interviewed under caution by the police. He stated that he did 

not know if the owner was Sandra Naufahu or Mr Kim and he did not know it was a 

foreign vessel. He knew there was no fishing licence but had been told by another 

Korean man who works with Mr Kim that it was no problem. 

Mr Kim was also interviewed and agreed he was the owner of the vessel but 

declined to answer further questions. 

Neither accused gave evidence or called witnesses and Mr Tu'utafaiva has based 

the defence on five points. 110 

The first is to challenge the form of the charge laid against Kim. The indictment 

charges him as follows: 

Statement of Offence 
Fishing Without a Foreign Fishing Vessel Licence, contrary to 

section 11(1) of the Fisheries Act 1989. 

Particulars of Offence 
Daug Bok Kim of Busan, South Korea, currently residing at 

Tofoa, on or about 5th to 14th of May 2003 at Minerva Reef, 

while being the owner of the foreign fishing vessel Sandra-I-

Avala 'oe Tau you did allow that foreign fishing vessel to be used 120 

for fishing in the fisheries waters without a foreign fishing vessel 

licence. 

Counsel submits that there is no such offence as allowing a vessel to be used. The 

only offence is being the owner and using the vessel. 
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Section 11(1) states as far as is relevant to this case, that no foreign fishing 

vessel shall be used for fishing or related activities in the fisheries waters without the 

appropriate licence under the Act. 

Subsection 6 provides: 

"(6) Where a foreign fishing vessel is used in contravention of 

subsection (1), the master, owner and charterer shall each be 130 

guilty of an offence ..." 

It is clear from that subsection that the offence is not, as Mr Tu'utafaiva suggests, 

being the owner and using the vessel; it is being the owner of a vessel that is used. It 

is equally clear that the offence does not require the owner to allow the fishing to take 

place as is stated in the particulars of offence.  

The particulars of offence would have been better worded by replacing the 

words '...while being ...' with '...you were...' and the words'...you did allow that 

foreign fishing vessel to be...' with '...which was...' However, I am satisfied that the 

offence of being the owner of a vessel that is used in contravention of subsection (1) 

exists and the wording of the charge sufficiently stated it. 140 

Section 54 (1) also provides that, for the purposes of any proceedings under this 

Act, the act or omission of any member of the crew of a fishing vessel while aboard 

that vessel or on a boat or aircraft from that vessel shall be deemed to be also that of 

the master, owner and charterer of the vessel. 

The second point is that the prosecution has failed to prove that the Sandra 1 is a 

foreign fishing vessel. 

By section 2 of the 1989 Act, a fishing vessel is any vessel used for fishing or 

related activities and a foreign fishing vessel is any fishing vessel other than a local 

fishing vessel. By the same section it is clear that fishing covers the taking of 

holothurians as was the case here. 150 

A local fishing vessel is defined as any fishing vessel: 

(a) Wholly owned by the government of Tonga or by any 

statutory body established by or under any law of Tonga; 

or 

(b) Wholly owned by one or more natural persons who are 

Tongan subjects or permanent residents of Tonga; or 

(c) Wholly owned by any company, society or other 

association of persons incorporated or established under 

the laws of Tonga, of which at least 51% of the voting 

shares are owned by Tongan subjects. 160 

The prosecution evidence was that this vessel had been registered and then 

deregistered under the Shipping Act. That Act provides for the registration of Tongan 

ships (which include every Tongan cargo ship, fishing vessel or pleasure craft of 15 

metres or more in length) and any Tongan ship required by the Act to be registered 

which is not registered under the Act shall not be recognised as a Tongan ship. The 

prosecution witnesses variously described her as 15 and 18 metres in length but either 

brings her within the requirement of registration. 

It is clear from the evidence in this case that the Sandra 1 was a Tongan ship up 

to 12 May 2003 and, from that day, was not. However, that did not make her a 
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foreign fishing vessel under the Fisheries Act. In this case the prosecution has the 170 

burden of proving that she was and, in order to do that in terms of the definition in 

that Act, has to prove she was not a local fishing vessel. 

Mr Tu'utafaiva challenges the suggestion by the prosecution that Mr Kim is the 

owner. There is some evidence that it is the First Co Ltd, which owns the vessel. I am 

satisfied beyond reasonable doubt that the information on the Certificates of 

Registration and Deletion is evidence of the ownership and overrides the statements 

in the conditions of employment. Such evidence is rebuttable but I do not consider the 

latter document rebuts the evidence of those two certificates and the admission of the 

accused when he was interviewed by the police. 

In those circumstances, the prosecution must prove that the vessel is not wholly 180 

owned by one or more persons who are Tongan subjects or permanent residents of 

Tonga. It is clear that Kim gave his nationality as Korean when the vessel was 

registered in his name and I am satisfied he is not a Tongan subject. The question 

therefore is whether the evidence has proved beyond reasonable doubt that he is not a 

permanent resident of Tonga. 

Neither counsel has been able to point to any definition of a permanent resident 

of Tonga in any statute. The expression is used in the Immigration Regulations but is 

not defined there or in the principal act. Without a definition, the court is in a difficult 

position because the only certain proof whether or nor residence is permanent will 

occur when the person involved leaves Tonga or dies. It is a term requiring 190 

knowledge of the future for its determination. The term is used in many jurisdictions 

but, because of that difficulty, is defined usually by a statement of the length of time 

needed to show prima facie permanency or of some other matter which can be used to 

determine the status. 

Mr Kefu points out that the accused told the police that he had been coming to 

Tonga for some years and had resided here since 1999. If that is correct it shows a 

change that may appear to go towards permanency but it is far from probative either 

way. However, the burden is on the prosecution to prove the elements of the case to 

the criminal standard. No evidence of the status of the accused has been called such 

as the type and length of permit under which he entered Tonga, whether he owns his 200 

home here, whether he has family here or abroad or any other such evidence upon 

which the court may decide.  

If he is a permanent resident then the vessel Sandra 1, of which the evidence 

satisfies me he is the owner, is a local fishing vessel under the Act and, whilst it 

would, as such, have needed a local fishing vessel licence, it would not have needed a 

foreign fishing vessel licence. The proof of any particular fact normally lies on the 

person who wishes the court to believe in its existence. Here the prosecution case is 

that the Sandra 1 is a foreign fishing vessel. The definition in the Fisheries Act means 

it has to prove it is not a local fishing vessel. That does not shift the burden to the 

defence and I am not satisfied that has been proved to the standard required in a 210 

criminal case. 

That disposes of the case against both accused but, as other points were raised 

which may be relevant in future prosecutions, I shall deal with them also. 

The third point raised was that the prosecution has failed to prove that the 

Sandra 1 was engaged in fishing. Mr Tu'utafaiva suggests that section 11 creates two 

distinct offences based on the two distinct activities that are prohibited under that 

section, namely fishing and related activities. The definition of related activities in the 
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Act includes 'storing, processing or transporting fish taken from the fishery (sic) 

waters up to the time it is first landed'. Counsel is correct that the section creates two 

distinct offences and the prosecution has properly only charged one, namely, fishing. 220 

The evidence has proved clearly that what the boarding party found on the 

Sandra 1 was processing of bêche de mer that had already been fished. The fishing 

seen by the prosecution witnesses was carried out by the small boat from which the 

divers operated and Mr Tu'utafavia suggests that is not evidence that the Sandra 1 

was engaged in fishing. The evidence of the crew member answers that submission 

from an evidential point of view but, in any event, I cannot accept that the fact a small 

boat was used for the actual operation of fishing prevents the Sandra 1 from being 

included in the fishing. Whether the divers entered the sea directly from the vessel or 

from a boat which is, and was proved to be, part of the vessel's equipment is 

immaterial. 230 

I am satisfied beyond any doubt that the Sandra 1 was engaged in fishing for 

bêche de mer, the use of the small boat was part of that operation and the fish being 

processed was further evidence of fishing. 

The fourth point was whether the prosecution has proved that this fishing took 

place within the fisheries waters. These are defined in section 2 as meaning: 

"... The territorial waters of the Kingdom, internal waters, 

including lagoons, and such other waters over which the 

Kingdom of Tonga from time to time claims sovereign rights 

or jurisdiction with respect to the marine fishing resources by 

legislative enactment or by Royal Proclamation." 240 

The terms 'territorial waters' and 'internal waters' are not further defined in the 

Fisheries Act. Previously, they were defined in the Fisheries Protection Act 1973 as 

two areas; one proclaimed by King Tupou I (frequently referred to as the Tonga 

rectangle) and one proclaimed by the present King on 15 June 1972 affirming and 

proclaiming Teleki Tonga and Teleki Tokelau part of the Kingdom. The 1973 Act 

was repealed by the 1989 Act and Mr Tu'utafaiva suggests the Proclamation has also 

gone with the repeal. As he points out, the Legislative Assembly did pass a Territorial 

Sea and Exclusive Economic Zone Act in 1978 but it has never been brought into 

effect. 

Mr Kefu points out that the Proclamations still stand and, under the definition in 250 

the 1989 Act, effectively define the fisheries waters. I accept that is correct.  

Mr Tu'utafaiva seeks to distinguish the 1972 proclamation because it is stated to 

be made by His Majesty in Council. He points out that the Government Act gives 

Privy Council the power to make ordinances when the Assembly is not sitting but 

they need to be confirmed by the Legislative Assembly once it convenes.  

That power and the consequential requirement of confirmation do not apply to 

Royal Proclamations. I am satisfied that, whether stated to be in Privy Council or not, 

this was a Royal Proclamation and as such is clearly to be considered in determining 

the definition of fisheries waters in the Act. 

That means the prosecution must prove that the South Minerva Reef where the 260 

fishing was seen to occur in this case was within the fisheries waters of the Kingdom. 

Mr Kefu relies on the 1972 Royal Proclamation: 
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PROCLAMATION 

His Majesty King Tuafa'ahau IV in Council DOES HEREBY 

PROCLAIM: - 

WHEREAS the Reefs known as North Minerva Reef and 

South Minerva Reef have long served as fishing grounds for 

the Tongan people and have long been regarded as belonging 

to the Kingdom of Tonga; AND WHEREAS the Kingdom of 

Tonga has now created on these Reefs islands known as 270 

Teleki Tonga and Teleki Tokelau; AND WHEREAS it is 

expedient that we should now confirm the rights of the 

Kingdom of Tonga to these islands; THEREFORE do we 

hereby AFFIRM and PROCLAIM that the islands of Teleki 

Tonga and Teleki Tokelau and all islands, rocks, reefs, 

foreshores and waters lying within a radius of twelve miles 

thereof are part of our Kingdom of Tonga. 

Made at Nuku'alofa the 15th day of June 1972. 

TAUFA'AHAU TUPOU IV. 

Mr Tu'utafaiva suggests that Proclamation does not satisfy the requirements of the 280 

definition because it fails to state it is made in respect of "the marine living resources'. 

I am satisfied it is clear that the purpose of the Proclamation was to preserve Tonga's 

claim to the Reefs as traditional fishing areas and, as such, is made in respect of those 

resources. 

He also suggests that the evidence did not prove where the divers in the small 

boat were fishing and they could, therefore, have been fishing outside the 12 mile 

limit. As the diving was part of the fishing operation being carried out from the 

Sandra 1 which was within Reef, that does not help him. Further the evidence was 

that the bêche de mer were creatures of shallow water. At the direction of the 

Fisheries Officer, they were returned to the sea by the Sandra 1 which is shown by the 290 

position marked on the chart to have been in a depth of approximately 12 fathoms. 

The Fisheries Officer pointed out that they would have returned to the shallower 

waters in order to survive.  

The chart shows that the depths of the sea immediately outside the reefs is more 

than 200 fathoms, i.e. more than 1200 feet. I am satisfied the evidence has proved that 

these animals could not live at such depths nor could the divers have recovered them 

from such a depth. They must therefore have been gathered from the shallower waters 

of the reef areas. 

Finally defence counsel points out that the prosecution has failed to prove the 

location or, indeed, the existence of the two islands Teleki Tonga and Teleki Tokelau. 300 

Without that, it is not possible to prove that the fishing was within a 12 mile radius. 

The only evidence was that of Lt Lokotui who produced the 1972 Proclamation 

and said that he therefore regarded the Minervas as belonging to Tonga. When asked 

about Teleki Tonga and Teleki Tokelau in cross-examination, he stated that he 

understood the two islands are the two Minervas. 
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He also described the structure of the two Reefs. He said that North Minerva 

had no rocks showing above the surface at high tide. South Minerva had some which 

still showed on most high tides but which were all submerged at the highest 

astronomical tides. 

The Proclamation refers to the North and South Minervas as having long been 310 

regarded as belonging to Tonga and then describes the creation of two artificial 

islands named Teleki Tonga and Teleki Tokelau on these Reefs. The remainder of the 

Proclamation is related to these two islands as the basis of the claim. The area 

contained within a radius of 12 miles is measured from those islands and not from the 

reefs, presumably because they were the only areas permanently above sea level and 

the problem, as Mr Tu'utafaiva points out, is the location of the centre of the 24 mile 

circle. It would seem obvious that one island was created on each of the reefs but 

there is no evidence of that. They are not marked on the chart although it has been 

corrected four times since the Proclamation. The dimensions of the reefs as shown on 

the chart are such that if one island was on each reef, each reef would be contained 320 

within its own 12 mile limit but the chart equally shows that, if both islands were 

created on one reef, the other would not fall within that limit. 

If an island is an area of land permanently exposed from the sea, the evidence of 

Lt Lokotui is that there are no longer any islands on either reef. Clearly at the time of 

the Proclamation there were two such islands and this Court accepts that the 

Kingdom's claim in that Proclamation still has effect even if they have, since 1972, 

been destroyed by the forces of nature. The circles proclaimed as part of the Kingdom 

of Tonga remain as part of the Kingdom and its fisheries waters but they can only be 

ascertained by knowing the position of the islands which form their centres.  

The court has been given no evidence of the positions of those two islands. Lt 330 

Lokotui's belief they were the same as the reefs does not prove their location. No 

doubt the exact bearings of those two islands have been recorded and it would have 

been a simple matter to prove but the court has not been given any such evidence. 

Neither does it appear the prosecution attempted to use the procedures provided in 

sections 51 - 53 of the Act. In those circumstances, the prosecution has failed to prove 

that the South Minerva Reef where this offence is alleged to have taken place is 

within a 12 mile radius of either Teleki Tonga or Teleki Tokelau. 

The fifth point raised by the defence is that the offences under section 11 are not 

offences of absolute liability and so the court should consider the state of mind of the 

two accused. I can deal with this shortly. 340 

There is a fundamental presumption that an essential ingredient of a criminal 

offence is that the perpetrator must be proved to have had a guilty mind (or mens rea). 

However, a statute may create an offence which does not require such an intention 

and imposes an absolute liability on any one who performs the act. Whether or not 

such an offence is one of absolute liability will depend on the wording of the statute. 

I am satisfied that the terms of section 11 of the Fisheries Act imposes an 

absolute prohibition on the use of a foreign fishing vessel for fishing or related 

activities in the fisheries waters without the requisite licence. Subsection (6) of that 

section and section 54 (1) make it an offence of absolute liability in respect of the 

master, owner and, if there is one, the charterer. The prosecution does not have to 350 

prove mens rea in such cases. 

As a result of the matters I have referred to as the second and fourth points, the 

prosecution has failed to prove beyond reasonable doubt that this was a foreign 
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fishing vessel or that it was being used for fishing in the fisheries waters and both 

accused are acquitted. 
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Fonua v Tonga Communications Corporation Limited 

Supreme Court, Nuku'alofa 

Ward CJ 

C 692/01 

20 and 21 March, 15 and 16 April 2003; 11 December 2003 

Employment law – claim for wrongful dismissal – voluntary resignation 

Employment law – resignation entitlement - pension due 

The plaintiff was the Chief Engineer of the Tonga Telecommunications Commission 

and in charge of the Engineering Division. He had first started work in 1971 and 

ceased working for the Commission in 1999. (In 2001 the Tonga Communications 10 

Corporation Act 2000, established the defendant Corporation and transferred all 

properties, rights and liabilities to which the Commission was entitled or subject and 

vested them in the Corporation). Following a number of incidents the plaintiff 

resigned. The Board gave him his holiday entitlement of 95 days and a payment equal 

to 3 months salary, amounting to a total of $7,170.33. The plaintiff claimed that he 

was forced to resign and claimed damages for wrongful dismissal of $516,000.00 for 

loss of expected wages, pension and other benefits. The defence pleaded denied that 

he was forced to resign. It claimed that he resigned voluntarily and his resignation 

was accepted by the plaintiff. He was then paid the proper entitlement on resignation. 

Held: 20 

1. The court was satisfied on a balance of probabilities that the plaintiff 

resigned voluntarily when he realised the alternative was that he would be 

charged.  

2. The court was also satisfied that he was, therefore, entitled to any pension 

or provident fund payments which were due on resignation. There was 

insufficient evidence of the terms or scale of any such scheme. 

3. The case was adjourned to chambers on 13 January 2004 at 9.00am where 

the court wanted to hear whether the parties have agreed the pension 

and/or provident fund entitlements of the plaintiff. If there was no such 

agreement, the court will fix a date for evidence and further submissions.  30 

Counsel for plaintiff : Mr Niu 

Counsel for defendant : Mr Tu'utafaiva 
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Judgment 
This is a claim for damages for wrongful dismissal of the plaintiff in 1999. He 

was, at that time the Chief Engineer of the Tonga Telecommunications Commission 

and in charge of the Engineering Division. He had first started work with the 

Telegraph and Telephone Department of the Government, in 1971 and then for TTC 

once the Board was established in 1984. In 2001 the Tonga Communications 

Corporation Act, 2000, established the defendant Corporation and, by section 7, 40 

transferred all properties, rights and liabilities to which the Commission was entitled 

or subject and vested them in the Corporation. However, the plaintiff ceased working 

for the Commission in 1999 and this case is about the manner in which his 

employment ceased. 

During his years working for T&T and TTC, the plaintiff was able to study 

abroad more than once and there can be no doubt that, by 1999 he was a very highly 

qualified and experienced telecommunications engineer and he fully expected to 

continue working for TTC until he reached retirement. At that time the General 

Manager of TTC was Lemeki Malu and the plaintiff's case is that the promotion and 

appointment procedures in TTC were such that he had every expectation of being 50 

promoted to that position on Mr Malu's retirement. However, following a number of 

incidents, the plaintiff was told to resign and did so. The Board then gave him his 

holiday entitlement of 95 days and a gratuity equal to 3 months salary, amounting to a 

total of $7,170.33, a sum he accepted under protest. He claims a total of $516,000.00 

for loss of expected wages, pension and other benefits. 

The defence pleaded denies that he was forced to resign. It claims that he 

resigned voluntarily and his resignation was accepted by the plaintiff. He was then 

paid the proper entitlement on resignation. 

The case was heard over two days in March but had then to be adjourned to 

allow the court to hear an urgent constitutional case and it could not be continued 60 

until April. As a result of the interruption, counsel sought leave to file written 

submissions later rather than address the court immediately. Counsel should be 

prepared to make their submissions immediately after the conclusion of the evidence. 

Requesting further time to file written submissions is a practice which simply delays 

the case unnecessarily. However, as defence counsel had been involved in the 

intervening case and had not been able to prepare his final submissions, I agreed. 

Counsel for the plaintiff filed his submissions promptly but no submissions were 

received from the defence despite oral reminders sent on my instructions by the court 

staff. They still have not been filed. As a result the court has to deal with the case 

after a considerable delay and without the benefit of defence submissions. The 70 

defence called no evidence and so submissions would have been particularly 

important and helpful. 

The evidence in this case was of the circumstances leading up to the plaintiff's 

resignation and the manner in which it was demanded and given. As has been stated, 

the defendant called no evidence and so the total evidence before the court is that of 

the plaintiff and his single witness. 

The plaintiff's evidence went back over many matters about which it is not 

necessary to make any decision but which, to some extent, set the background for the 

events leading up to the action. 
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In about 1996 there was concern at the standard of the telephone service as a 80 

whole in Tonga and one cause of concern was the figure for the ASR (Answer 

Seizure Ratio) which it appears is a means of measuring the number and types of 

unanswered calls both incoming to and outgoing from Tonga. 

The TTC appointed overseas consultants to report on the whole spectrum of 

communications. Cable and Wireless was still established in Tonga and all overseas 

calls went through its networks. However, negotiations were in hand for its 

withdrawal from Tonga following which TTC would be likely to take over the whole 

telecommunications system in the Kingdom. The consultants' report (Cutler Report) 

was issued in April 1997 and it also made reference, amongst other things, to the 

difference between the ASR for outgoing and incoming calls which indicated the 90 

inefficiency of the system in Tonga measured against that of the overseas companies 

through which overseas calls were made. 

In 1996 the management of the TTC under the General Manager was organised 

into three divisions; Financial, Commercial and Engineering. The plaintiff headed the 

Engineering division and the other two were headed by the Manager Finance and the 

Manager Commercial. Of those three, the plaintiff was the most experienced in terms 

of length of service in the industry. The Manager Finance had served in TTC for 

about 15 years and the Manager Commercial had only been appointed in 1996. 

It is clear that the plaintiff did not hold a very high regard for the Manager 

Commercial, Busby Kautoke, and there was conflict between them on a number of 100 

matters. However, the main cause of conflict was that the plaintiff attributed the bad 

and deteriorating ASR to the failure of the Commercial division to repair and 

maintain telephone apparatus. Clearly on his evidence, there was some reason for that 

conclusion but it is also clear that he was concerned that part of the blame was 

wrongly, he felt, being placed on his division. He also felt that the attitude of the 

General Manager and the Board seemed to indicate that the problem was not being 

taken seriously enough and they were not taking adequate steps to remedy it. 

The rights and wrongs of that do not need to be decided by this court and, 

indeed with only the limited evidence that has been presented to the court, it would 

not be possible to do so. However, the plaintiff's evidence on this was helpful and was 110 

not, of course, countered by any from the defendant. It also appeared from the 

plaintiff's documents that he had tried to be appointed to the position of Chief 

Commercial Officer in 1997. 

Where the court needs to take up the narrative for the determination of this case 

is in 1999. By then the relationship between the plaintiff and the General Manager 

had deteriorated also. Various reasons were given as to why this had happened. It 

appears the plaintiff had given evidence critical of the General Manager, including his 

conduct on a trip to New York, to a committee of inquiry. There was also a letter 

which had circulated around the workplace, claiming to be from one L Fifita, 

criticising the General Manager and which the General Manager was convinced had 120 

originated from the plaintiff. 

The plaintiff told the court that the policy of the TTC had, up to that time, been 

to make all promotions including acting appointments on the basis of seniority only. 

However, following the appearance of the 'Fifita letter', Busby Kautoke, the least 

senior of the heads of divisions, was appointed as acting General Manager when 

Lemeki Malu was abroad. 
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The plaintiff objected in writing on 12 January 1999 suggesting that the 

appointment of Busby Kautoke instead of himself could imply that he had "again 

[been] reported to the board for misconduct without [his] knowledge". 

In a strongly worded reply, the General Manager told the plaintiff that "the 130 

appointment of an Incumbent as Acting General Manager shall either be the Chief 

Commercial Officer or the Chief Accountant". He acknowledges the fact that 

appointments were governed by seniority and ability but stated that the element of 

trust in the plaintiff had been lost. He concluded: 

"Finally it is incredible for me to believe that you have 

betrayed me and in your own diabolical way and plan devised 

an agenda to destroy my life and family. I find it extremely 

difficult to work with you. You have been trying to hide 

yourself, but without doubt, you are the famous author L. 

Fifita of the letter of allegation against me." 140 

The plaintiff denies he had anything to do with the 'Fifita' letter and there has been no 

evidence to challenge that. It is mentioned here because the plaintiff attached 

importance to that as one of a series of events which showed the attitude of the 

General Manager and he suggests that personal animosity is part of the true reason for 

his subsequent treatment. It was suggested to the plaintiff in cross-examination that 

this alarmed him because of his assumption that he would succeed the General 

Manager and it was this alarm which prompted his actions in June 1999; a suggestion 

the plaintiff denies. 

Throughout the first half of 1999, the continuing problem of the ASR was being 

examined and discussed. The plaintiff maintained his view that the fault mainly lay 150 

with the Commercial Division despite additional resources it had been allocated 

specifically to tackle the problem. 

Then, on 3 June 1999, the plaintiff wrote a memorandum to the General 

Manager in the following terms: 

"Loss of Revenue from the international traffic and Customer 

Services. 

In 1998, a minimum of $3,844,000.00 (courtesy of C & W 

Plc) loss of revenue from Australia and New Zealand alone 

due to substandard customer services in Tonga. The estimated 

loss of revenue in 1998 is more than $5.0 million including 160 

Hawaii, AT&T, MCI, Hong Kong and directly related to the 

Cutler and Company's Report Phase 1A. Refer Attachment 1. 

Test calls from New Zealand to Tonga shows 80% ASR 

successful rate can be achieved provided telephone services 

are working. The test calls suggested that the TTC 

international exchange performance and operation are within 

the specification. Refer Attachment 2. 
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More that 5725 call failures in two (2) days from New 

Zealand to Tonga alone were recorded on the 13th and 23 

August 1998. The call failures are equally experienced by 170 

both the analog and digital exchanges. Refer Attachment 3. 

Although the Commercial Section resources were increased, 

faults are increasing by 300%, and faults reported in 1996, 

1997, 1998 and 1999 have not been restored to service. Refer 

Attachment 4. 

These are clear evidences to support my strong 

recommendation to dismiss the Chief Commercial Officer 

from the Commission. I strongly believe Management should 

be made accountable for their actions and it is recommended 

to submit a report on the basis of these information to the 180 

Monitoring Committee for their considering." 

It is stated to have been copied to Management, Engineers, Controllers and Customer 

Services and the plaintiff agreed in cross-examination that he had circulated it widely. 

Remarkably, considering the recommendation in the final paragraph, he had given 

copies to the deputy General Manager, other heads of departments, four controllers 

and to more than one member of customer services. The plaintiff told the court it was 

written for the consideration of the Monitoring Committee but the additional staff to 

whom he circulated it were not members of that Committee. It was an unfortunate 

step to have taken. 

Later, that month, a copy of the memorandum was produced in the Legislative 190 

Assembly by one of the People's Representatives, 'Akilisi Pohiva. It is clear from the 

evidence that the General Manager and some of the plaintiff's senior colleagues 

suspected it had been passed on by the plaintiff. The plaintiff denies this and, again, 

there is no evidence to support the allegation against him. 

On 6 July there was a meeting of the TTC Monitoring Committee at which the 

General Manager submitted a report answering the plaintiff's memorandum and 

concluding, "The ASR conclusions of Mr Fonua is therefore unacceptable and 

wrong". He includes comments by other senior employees also refuting the plaintiff's 

conclusions and recommends that a short answer be submitted to Parliament. 

The minutes of that meeting show that the plaintiff was given an opportunity to 200 

answer these points and to present and speak on some further papers. It is recorded 

that he pointed out to the Committee that his memorandum of 3 June had been 

intended as a working paper for Management to consider. He also stated that he was 

astonished to find his paper had fallen into the hands of Mr Pohiva and confirmed that 

he had never discussed it with him. 

It appears that the Committee did not accept the assertions of the plaintiff 

regarding the responsibility of the commercial division and so the matter was 

adjourned to allow the Management Committee to see if there was any 'further and 

accurate information' available. 

The Management Committee met in the morning of 8 July 1999. Present were 210 

the General Manager, Chief Accountant, Chief Commercial Officer, Engineer, Radio, 

and the plaintiff. Again the meeting considered the various reasons for the ASR and 
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concluded that the plaintiff's conclusions were incorrect and erroneous. The meeting 

also concluded that the revenue growth of the TTC was good and was the result of 

'efforts of all staff and the good direction of the Board". The minutes then record: 

"Frequent Letters of Mr S.Fonua, Chief Engineer: The 

meeting expressed grave concern over the many letters that 

have been written by the Chief Engineer and which are 

damaging the good reputation of TTC and are now affecting 

the Chairman and Members of the Board. 220 

The Chief Engineer denies that he did not (sic) distribute his 

letter outside of TCC and that he makes his written 

submission for the good of TTC. The Chairman made some 

fatherly advice to Mr. Siosaia Fonua and informed him that 

everyone are pointing their fingers at him for all the problems 

we are facing now. The letters that he has been writing are not 

for the good of TTC for he keeps on bringing up cases that 

have long been settled; blaming other people for his own 

faults; and giving wrong information. 

The Meeting noted the responsibilities of the Chief Engineer 230 

to do with the TTC Network and he should be accountable for 

the blames he raised." 

It was also agreed that a letter be sent to Parliament correcting the information 

provided in the plaintiff's letter. The Monitoring Committee met later the same day 

and discussed the report of the Management Committee and then adjourned to the 

following day 9 July 1999. It is clear from the minutes that the plaintiff was again 

given, and took, the opportunity to explain his views on the ASR issue. The meeting 

then made its conclusions on the matter: 

"The meeting did not accept the accusations and allegations 

made in the ... memorandum of 2nd June 1999 ... based on the 240 

followings: 

- the information and statistics he provided on Call Failures 

were incorrect and misleading. 

- he made wrong interpretations of Cutler and Company's 

Report on revenue from international traffic. 

- he made a wrongful accusation of loss of more than $5 million 

from international traffic. 

- he avoided his technical responsibilities on faults in the TTC 

Network and wrongfully blamed the Chief Commercial 

Officer." 250 

It was also decided that a reply should not be sent to the Legislative Assembly. 

The meeting agreed to submit its report and findings to the Chairman and Board 

of TTC. Consideration of the other letters of complaint was deferred to the next 

meeting of the Monitoring Committee. 
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That meeting took place on 12 July 1999 and was devoted entirely to complaints 

made by the plaintiff to the General Manager which he, in turn, had submitted to the 

meeting. They related to the Tonga Domsat Project, the contract between NEC and 

TTC and the Cellular Mobile Telephone System. It is not necessary to go through 

them in detail but the minutes are full and the conclusion of the Committee in each 

case was that any faults lay with the Chief Engineer. 260 

There was discussion of a further letter written on 20 May 1999 to the General 

Manager seeking the concurrence of the Board for the plaintiff to file a complaint to 

the police about an alleged death threat made to him by the General Manager at a 

Management Committee meeting on 16 March 1998. It was pointed out that the 

Board had already directed the plaintiff to take the matter to the police himself. That 

direction had been made in April 1998 and no reason is recorded why the plaintiff 

had again raised it so long afterwards. 

The conclusions of the meeting were: 

"The meeting noted that there is a lot of differences between 

the Chief Engineer and the General Manager and for the good 270 

of TTC and their own good, one of them should resign and 

leave the services of TTC. An example of a similar case from 

the Ministry of Finance was brought up. The meeting 

concluded with an advice to Mr. Siosaia Fonua, Chief 

Engineer to submit his resignation from the services of TTC 

no later than Tuesday 20 July 1999. The following serious 

misconduct of Mr. Siosaia Fonua, Chief Engineer, were 

noted: 

(i) Wrongful allegation of loss of revenue to TTC of more 

than $5 million from international traffic. 280 

(ii) Provision of erroneous and misleading information and 

statistics on call failure i.e. ASR or Answer Seizure Ratio. 

(iii) Wrongful blaming of other staff for is own technical 

responsibilities on faults in the TTC Network and 

wrongful accusation and recommendation for the 

dismissal of the Chief Commercial Officer. 

(iv) Unilateral cessation of his responsibilities as Tonga 

Domsat Project Manager, without permission of the Board 

of TTC or the General Manager. 

(v) Acts of insubordination and incompetence in undertaking 290 

his duties as Project Manager of the Tonga Domsat 

Project. 

(vi) Wrongfully made accusation that NEC repeatedly broke 

the contract and TTC opted to take no action. 

(vii) Wrongful accusations of the General Manager on cases on 

withdrawal, commissioning and payment to Stanilite 

Company Ltd, on the Cellular Mobile Telephone System 

(CMTS)." 

In Court, the plaintiff produced his copy of the documents presented at this meeting 

including the paper written by the General Manager concerning the Domsat Project. It 300 
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concludes with two recommendations. The first is that the plaintiff should be given a 

final notice in writing to submit his final report and the second is to note the "acts of 

incompetence and insubordination while he performed his duties as Project Manager 

of the project". 

The plaintiff wrote notes indicating that the first recommendation was accepted 

and, for the second he wrote: 

"2. 1 week to resign, or fakamatala (explain), meeting" 

In his evidence, he said that the conclusions of the meeting as shown in the minutes 

did not include any reference to the opportunity to explain as he had noted on his 

papers. He agreed he was told to resign. He had his reservations because there were 310 

steps to be followed and he could not recall staff having been disciplined by the 

Monitoring Committee. He recalled there was a discussion of what would happen if 

he did not resign although he did not elaborate in his evidence. 

On 16 July 1999 the plaintiff was given a letter from the General Manager dated 13 

July: 

"Relation between Mr. Siosaia Fonua, Chief Engineer and the 

General Manager, other Management Staff of TTC 

I make reference to the meetings with you of the TTC 

Monitoring Committee on Tuesday 6th, Thursday 9th, and 

Monday 12th, July 1999 on your letters of complaints and 320 

your differences with the General Manager and other 

Management staff of Tonga Telecommunications 

Commission. It is now up to a point that some one has to 

move out in order for the services of TTC to be executed 

smoothly and effectively. 

You well recount all the issues considered at the above 

meetings and that the blames fall at your side. It was therefore 

advised to you that for the good of Tonga 

Telecommunications Commission and your own good, it is 

advisable for you to tender your resignation from the services 330 

of TTC and to submit your letter by Tuesday 20th July 1999." 

The plaintiff said in evidence that he wrote a resignation letter. He knew the 

consequences if he did not resign. He was disappointed because he was meant, 

according to his recollection and his note at the time, to have a week to explain. 

However, he handed in his resignation letter dated 20 July 1999 before the meeting 

that day: 

"At the 12 July 1999 Tonga Telecommunications 

Commission Monitoring Committee Meeting, a decision was 

made for the Chief Engineer to resign from the Tonga 

Telecommunications Commission or provide an explanation 340 

within one week. Following the decision, a letter from the 
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General Manager dated 13 July 1999 was also received at 

home on the 16 July 1999. 

According to the best of my recollection, the decision was 

mainly based on the memorandum of Mr Siosaia Fonua, 

Chief Engineer, Tonga Telecommunications Commission that 

was distributed in Parliament and the DOMSAT Project Final 

Acceptance Certificate. 

I hereby submit my letter of resignation as a Chief Engineer 

from the Tonga Telecommunications with effective from 350 

three (3) months after the notice is received. It is kindly 

requested to consider the undersigned is due for annual leave 

on the 30th June 1999. 

Kindly accept my apology and I sincerely regret the damages 

and inconvenient caused to the Chairman of the Board, Baron 

Vaea, members of the Tonga Telecommunications 

Commission Board, Tonga Telecommunications Commission 

and staff. Letters of apologies to the Chairman of Board 

Baron Vaea and the chairman of the Monitoring Committee 

Hon. Clive Edwards are enclosed for onward transmission." 360 

At that meeting, the plaintiff's report on the final acceptance of the Domsat project 

was put in accompanied by a note from the General Manager describing it as 

incomplete and inadequate as it, in fact, appears to be.  

Another paper by the General Manager was submitted to that meeting also. It is 

headed "Disciplinary measures to be taken against Mr. Siosaia Fonua, Chief 

Engineer" and refers to the Monitoring Committee's advice to the plaintiff to submit 

his resignation. It incorrectly refers to the plaintiff having been given until 13 July 

and deals with the fact that no letter had been received. By the time of the meeting, of 

course, he would have had the plaintiff's letter of that date but the contents of the 

General Manager's note indicate what was to happen if no such letter was 370 

forthcoming. It repeats the "serious misconducts" referred to in the minutes of the 

meeting of 12 July and continues: 

"The above misconducts would form the charges to be made 

against Mr Siosaia Fonua in the event of the next step, which 

is suspension/termination. These charges are required to be 

further considered and agreed on. The decision for his 

suspension/termination of appointment rests on the Board of 

TTC. The TTC Legal Counsel would be able to assist on the 

wording of these charges; checking the evidences; and 

drafting of the letter of suspension or termination. 380 

The issue is here submitted for the consideration of the 

Honourable Chairman and Members. 
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Recommendations: 

1. That the charges against Mr. Siosaia Fonua, Chief 

Engineer, be submitted along with relevant documents to 

the TTC Legal Counsel for his legal opinions. 

2. That the TTC Legal Counsel be requested to draft the 

letter of 

(i) Suspension, or 

(ii) Termination of appointment 390 

(as may be considered and decided by the Monitoring 

Committee) 

3. That following the receipt of the opinion and draft letter from 

the Legal Counsel, that full submissions be made to the 

Board of TTC for final decision on this case." 

As events turned out, the Committee had the resignation letter by the time the 

meeting took place and so the recommendations did not need to be considered. 

However, I consider the note significant in this case. 

The plaintiff continued to attend his workplace until he received a further letter 

from the General Manager dated 29 July 1999: 400 

"I make reference to your letter of 20th July, 1999 submitting 

your application for resignation from your post of Chief 

Engineer, in the services of Tonga Telecommunications 

Commission. The board of TTC, in its meeting of today, 29 

July, 1999, carefully considered your application, and based 

on the authority vested on the Board, decided to accept your 

resignation. 

Your resignation is therefore effective from the date of the 

Board decision, which is today, Thursday 29 July, 1999. The 

required three months notice of resignation have been waived. 410 

Your leave entitlement of ninety five days will be paid to you 

in a lump sum. You will also be paid a gratuity equivalent to 

three months salary. 

I take this opportunity to extend to you our sincere 

appreciations of your faithful and hard work during your 

years of service to TTC since 1978. We extend to you our 

best wishes and hope that the trainings and experience you 

gained during your time with TTC will assist you in your new 

career." 

That money was paid to the plaintiff and, on 9 August 1999, the plaintiff wrote to the 420 

Manager, TTC: 
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"Receipt under Protest 

"I acknowledge receipt of the sum of $14,167.81 being your 

payment to me of my entitlement of holidays to which I am 

already entitled and of a gratuity of 3 months salary which 

you are paying to me in lieu of any entitlement by me to any 

pension or other benefits. 

I hereby inform you that I receive the gratuity under protest, 

that I do not agree that the sum you have now so paid to me is 430 

all that I am entitled to and I reserve to myself the right to 

claim and sue for the sum or sums to which I am fully entitled 

in respect of my long service to the commission for some 28 

years and for damages in respect of your requirement that I 

resign from my employment with the Commission." 

Since then, it is clear the plaintiff, who was 49 years old at the time he ceased 

working for TTC, has made considerable but unsuccessful efforts to obtain alternative 

employment in the telecommunications field including application for the post of 

General Manager of TTC following the resignation of Lemeki Malu shortly after his 

own resignation. 440 

The main thrust of the plaintiff's case is that he was effectively dismissed. His 

resignation was forced on him. He offered it because he was told to and was sure that 

if he did not he would be dismissed because the decision had already been made. He 

points out that there are proper procedures for dismissal and suggests they were not 

followed. 

I do not need to go through the procedures for dismissal. The plaintiff has not 

persuaded me on the balance of probabilities that he was forced to resign. It is all too 

clear that the point had been reached where the General Manager was going to 

recommend disciplinary action against the plaintiff. The Monitoring Committee had 

accepted there were grounds for such action and, in order no doubt to offer the 450 

plaintiff an alternative, suggested he should resign. 

There is no doubt that, in deciding whether to accept that advice, the plaintiff 

considered the alternative and the risk of dismissal. Resignation, as he agreed with 

counsel for the defence, would allow him to seek further employment in that field. 

Dismissal would be a serious bar to any hope of future employment in a position of 

responsibility in the communications industry. 

I am satisfied he considered it the better option and made a free decision. The 

note prepared by the General Manager for the meeting of 20 July 1999 when he 

thought the plaintiff had not decided to accept that course, shows that the intention 

was to charge the plaintiff and to put the matter through the proper channels. Had the 460 

plaintiff decided not to take the option of resignation, he could have challenged the 

charges under the usual disciplinary procedures. If successful, he would have retained 

his position but he decided not to take that more risky option. 

He has devoted a considerable time in the witness box to maintaining that he 

was correct in all he did. He was a man of considerable experience with TTC. I have 

no doubt that, had he thought he could have succeeded, he would have taken the 
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option of fighting it through the Commission procedures. He complains that the 

proper procedures were not followed but I am satisfied that no decision had been 

made to dismiss him by the time he was offered the option to resign. The decision 

was to charge him and he accepted that he would be better to offer his resignation. 470 

I should also refer to his claim that, had he remained in the employment of the 

Commission he would have been the certain successor to the General Manager. He 

told the court that such promotions were always made on seniority although he did 

later agree in cross-examination that merit was also part of it.He produced the TTC 

Staff Regulations and it is clearly stated in those that promotions are to be based on 

the capabilities of the person to fit the job properly and it is only if there are two or 

more staff members who are equally fit to do the job that seniority becomes the 

determining factor. In the end, the only basis of this part of his claim appears to be 

that, in past, happier times, the General Manager, Lemeki Malu, had told him he 

would succeed to his position. Those statements, it need hardly be added, were made 480 

prior to the events of 1998 and 1999 which resulted in such public disagreements 

between the two men. 

The only matter left is the nature and size of the award given to the plaintiff 

when his resignation was accepted. In his letter of 9 August 1999, the plaintiff 

referred to the gratuity of three months salary as being "in lieu of any entitlement by 

me to any pension or other benefits". 

It is not apparent where that assumption comes from. In his letter of 29 July the 

General Manager states that the requirement of three months notice had been waived. 

No such waiver had been requested. In those circumstances the plaintiff was entitled 

to continue working and drawing his salary for that period. It may well have been that 490 

the Board did not want him continuing to work but I am satisfied the payment of three 

months salary was the plaintiff's entitlement and was not a gratuity. 

I can see nothing in the evidence to support the suggestion in the plaintiff's letter 

that the payment of that 'gratuity' was in lieu of any other entitlement. The defence 

required proof of any such entitlement or alternatively denied it was liable, which 

may explain the reference to payment in lieu. However, there is no evidence from the 

defence and the Court cannot speculate. 

The reference to pension rights is in paragraph 7 of the statement of claim: 

"The Commission had a pension scheme at the time under 

which a staff employee was entitled to a pension upon 500 

attaining 50 years of age, which was calculated as follows: 

(a) upon serving 15 years continuously, he was entitled to 

one-third of the salary he held at the rate of his retirement, 

and 

(b) for every complete year of service after the first 15 years 

he was entitled to an additional one-sixtieth of the salary 

he held at the date of his retirement, up to a maximum of 

two-third of that salary. 

The employee was entitled upon his retirement to elect either: 

(i) to draw his full salary for 5 years in one lump sum 510 

payment, or 
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(ii) to draw his pension half monthly for the rest of his life. 

Retirement was compulsory at the age of 60 years unless the 

special service of the employee was needed by the 

Commission." 

The defence pleaded states: 

"7. It has no knowledge of and therefore requires the plaintiff 

to prove the allegations in paragraph 7 of the Claim. As a 

further alternative, the defendant says that it is not bound by 

those terms and conditions." 520 

The only evidence of any pension rights was in the evidence of the plaintiff. He told 

the Court that pension entitlement was adopted from Government procedures. It was 

not written but was a standard procedure. He stated he should get two-thirds of his 

salary for 5 years or a pension 'continuously'. He referred to another employee who 

had resigned in 1999 or 2000 and was paid a pension in that way. None of that was 

challenged in cross-examination and no evidence was called to rebut it. In the absence 

of any final submissions, it is difficult to ascertain what is the defendant's position on 

that. 

That there is some provision for pension entitlement is supported by the Staff 

Regulations. Section 13.2 gives any staff member the right to resign on giving the 530 

requisite notice or salary in lieu. Once he has resigned, the Personnel Officer shall 

ensure that all Commission equipment is handed over in good condition. The 

regulation allows the last month's salary to be withheld 'together with all other 

Provident fund etc entitlements' until Commission property has been handed over and 

all 'outstandings' have been deducted. It concludes that a staff member resigning shall 

receive his entitlements as provided under the Provident Fund Scheme 

constitution/rules etc.'  

I am satisfied on a balance of probabilities that the plaintiff resigned voluntarily 

when he realised the alternative was that he would be charged and I am equally 

satisfied that he is, therefore, entitled to any pension or provident fund payments 540 

which are due on resignation. 

Unfortunately, there is insufficient evidence of the terms or scale of any such 

scheme. I am unwilling to make an award on the skeletal description given by the 

plaintiff in his evidence. However, I am satisfied, in the absence of any evidence to 

the contrary, that the plaintiff has proved the existence of such a scheme and his 

entitlement under it. 

I shall adjourn the case to chambers on 13 January 2004 at 9.00am. On that date, 

I wish to hear whether the parties have agreed the pension and/or provident fund 

entitlements of the plaintiff. If there is no such agreement, I shall fix a date for 

evidence and further submissions. Such a hearing will be confined to the nature and 550 

scale of pension or other entitlements and not the liability of the defendant to pay. 
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