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R v Taufa (SC)

R v Taufa

Supreme Court, Nuku'alofa
Ford J
CR 309/2003

6 February 2004; 10 February 2004
Customs and excise — allegation of illegal sale of duty free goods — not proven

On 4 March 2003 the police had staked out the Leiola Downtown Duty Free shop in
Nuku'alofa. At around 11 am they observed Senituli Finau and another man, Vaka
Le'ota, go into the store. Le'ota was carrying a black bag. About five minutes later the
two men came out of the shop. The police followed them and Officer Paseka
apprehended them just after they had placed the black bag on the back seat of their
vehicle which had been parked a short distance away. The bag was found to contain
four 2 litre bottles of gin. Senituli and Le'ota were arrested and taken back to the
police station. The accused was a Customs Officer and was charged with one count of
evading Customs laws regarding imported goods. He was alleged to have knowingly
dealt with goods with intent to defraud the revenue of duties thereon, "in that he
knowingly allowed Belinda Tu'ima to sell 4 bottles of dry gin to Senituli Finau duty-
free which he was not entitled to."

Held:

1. The onus was on the Crown to prove all the elements of the offence
beyond reasonable doubt. The evidence fell well short of meeting that
standard. For example there was simply no evidence to show that Senituli
Finau was not entitled to purchase duty-free liquor.

2. With respect to Crown counsel's submission that the circumstantial
evidence established the accused's guilt, the Court held that there needed
to be a solid factual basis for such a submission and none was established.
The court could only act on proven evidence not on unwarranted
assumptions and speculation.

3. The accused was discharged.
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Statute considered:
Customs and Excise Act (Cap 67)

Counsel for the Crown . Ms Guttenbeil
Counsel for the accused : Mr Tu'utafaiva
Judgment

The accused is charged with one count of "evading Customs laws regarding
imported goods, contrary to section 210(1)(d) of the Customs and Excise Act (Cap
67)." The particulars in the indictment allege that on 4 March 2003 the accused, being
a Customs Officer, knowingly dealt with goods with intent to defraud the revenue of
duties thereon, "in that he knowingly allowed Belinda Tu'ima to sell 4 bottles of dry
gin to Senituli Finau duty-free which he was not entitled to."

On the day in question, the police, obviously acting upon a tipoff, had staked
out the Leiola Downtown Duty Free shop in Nuku'alofa. At around 11 a.m. they
observed Senituli Finau and another man, Vaka Le'ota, go into the store. Le'ota was
carrying a black bag. Time estimates varied but one of the officers, Constable Paseka,
said that approximately five minutes later the two men came out of the shop. The
police followed them and Officer Paseka apprehended them just after they had placed
the black bag on the back seat of their vehicle which had been parked a short distance
away in Wellington Road. The bag was found to contain four 2 litre bottles of gin.
Senituli and Le'ota were arrested and taken back to the police station.

The two police officers who gave evidence in the case said nothing at all about
the involvement of the accused in the affair apart from Constable Paseka who,
towards the end of his evidence, told the court that the accused was taken to the
police station on 5 March and on the following day, 6 March, he made a statement
denying all knowledge of any sale of the gin to Senituli Finau.

The only other witness for the Crown was Fe'ofa'aki To'ia. Ms To'ia had been
working for Leiola Duty Free for some 8 years but she had been based at the Salote
wharf store. The day of the incident was apparently only the second day that she had
worked at the downtown store. She said that the person in charge of the store at the
time was Belinda Tu'ima.

Ms To'ia explained how Leiola Duty Free has a special licence to sell goods,
mainly alcoholic liquor, wine and cigarettes, duty-free, to members of the diplomatic
Corps, the Royal household, prospective travellers holding departure tickets and all
travellers who have returned to the Kingdom from overseas within the previous 24
hours. At all times when the store is open to the public a Customs Officer is required
to be on duty and he must verify each sale transaction.

The witness said that on any occasion when the Customs Officer is not in the
store for some reason then, upon his return, the cashier is required to show him the
receipt for the transaction. If the Customs Officer is in the store but not in the
immediate vicinity when the sale is transacted then the cashier is expected to attract
his attention and call him over.

Ms To'ia said that on the morning in question there was another person in the
store apart from herself and Belinda. That other person was, 'Amone Fungavaka, a
security man employed by Leiola. Mr Fungavaka was not called as a witness.
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In cross-examination it was put to Ms To'ia that the accused had only been
working at the Leiola downtown store for one week. She replied that she did not
know whether that was correct or not because she herself had only been working
there for two days.

Ms To'ia said that Senituli Finau and the other person (who she did not name)
had, in fact, entered the store twice on the morning in question. She confirmed that
she had noticed them enter on both occasions carrying an empty black bag but she
had not seen them leave the store because she had been attending to other customers.
She was not asked to identify the particular bag that was later produced in evidence
by one of the police officers.

Ms To'ia was unable to be precise with her time estimates but she said that the
first occasion Senituli called at the store was around 9 a.m. and the second occasion
was sometime between 11 and 12 noon. | prefer the police evidence that the second
visit was shortly before 11 a.m. In all events, Ms To'ia said that she saw the two men
go straight to the back of the store. She was asked who was in that area and she
replied Belinda Tu'ima, 'Amone Fungavaka and the Customs Officer. The witness
said that she was unable to say whether Senituli or the other man spoke to any of
these three people at the back of the store because there was shelving between them.
The witness gave no description of what was situated at the back part of the store nor
did she give any indication as to how far apart from each other the various people
were positioned.

That is all the evidence of any association between the accused and the two men
who entered the store. Ms To'ia said nothing at all about the four bottles of gin.

The other interesting piece of evidence given by Ms To'ia was that when she
and Belinda closed the store for lunch at 12.30 p.m. that particular day the police
were waiting outside and they immediately took Belinda to the police station because
they had apparently found duty-free cigarettes in her car outside the store. They also
took Ms To'ia to the police station after Belinda alleged that the cigarettes had
belonged to her. Apparently Belinda was dismissed from her employment with
Leiola. It is not clear if she was also prosecuted.

Senituli Finau worked as a quarantine Officer. He did not give evidence in the
case but the accused, in his statement to the police, gave the following description of
what took place when Senituli Finau entered the store:

"Q.14: Who were the employees of Leiola that were at work

on that day?

A: Belinda and Fe'ofa'aki and the security, namely '"Amone.

Q.15: Did you notice a quarantine Officer namely Senituli Finau
come into the shop on this day?

A Yes.

Q.16: When did Senituli actually enter the shop?
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A: In the morning hours, may be about 10 a.m.

Q.17: Why did Senituli Finau come inside the Leiola shop?

A: | do not know that he went directly to Fe'ofa'aki and Belinda
and they talked and after a short while he left without my having
any knowledge of why he came inside.

Q.18: Were you inside Leiola duty free shop when Senituli Finau
came in?

A: Yes, but | was sitting at the back but | saw him coming inside.
Q.19: Was there anyone else who entered together with Senituli
into the shop?

A: No, it was only Senituli because | greeted him saying, 'hello'.
Q.20: Didn't you ask Senituli Finau whether you could come and
check why he came into the Leiola duty free shop?

A: No.

Q.21: Why didn't you check to know why he came into the shop?
A: Because he was only in the shop for just a short time before he
went outside and during that time | was counting the bottles of
wine that were at the back."

Although it is not entirely clear, it would seem that the accused in this passage of his
police record of interview may have been talking about the first occasion when
Senituli had entered the shop on the morning in question. If so, it means that he was
not asked any questions by the police about Senituli's second visit.

The accused elected not to give evidence. He did not have to, of course, and a
factor in his decision may well have been the point Mr Tu'utafaiva gave some
prominence to in his closing submissions, namely, that none of the Crown witnesses
had formally identified the accused in court. Crown counsel conceded that there had
been no formal identification.

Mr Tu'utafavia also submitted that the accused was charged with knowingly
allowing Belinda Tu'ima to sell the four bottles of gin to Senituli Finau but there was
simply no evidence whatsoever to show that a sale had taken place. As counsel put it,
there were no receipts or other documentation produced evidencing any sale in terms
of the allegation in the indictment. When Ms To'ia was asked in evidence in chief
whether she knew or would have known had Senituli purchased anything at the shop
her answer to both questions was in the negative.

It seems that the person in charge, Belinda Tu'ima, was involved in some type of
criminal activity in relation to the cigarettes. The extent of her involvement in the gin
transaction was not explored in evidence before me but, given her position of
responsibility, it does not automatically follow that the accused must have been a
party to the alleged fraudulent act.

The onus is on the Crown to prove all the elements of the offence beyond
reasonable doubt. The evidence in this case falls well short of meeting that standard.
For one thing, although there was no submission on the point, there is simply no
evidence before me to show that Senituli Finau was not entitled to purchase duty-free
liquor.

Crown counsel submitted that the circumstantial evidence establishes the
accused's guilt. There needs to be a solid factual basis for such a submission,
however, and none was established in this case. There are obviously witnesses who
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could have given direct evidence on some of the important elements the Crown
needed to establish. The court has no idea why they were not called. The court can
only act on proven evidence not on unwarranted assumptions and speculation.

The accused is discharged.
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Fakaanga v Moala

Supreme Court, Nuku'alofa

Ford J
AM 4/03

18 February 2004; 24 February 2004

Defamation — appeal on the facts alone - dismissed
Appeal — on facts alone — must show that Magistrate had "gone off the tracks" —

appeal dismissed

The allegation made by the respondent was that the appellant had said to Fetaiaki
Moli that "Fatu (the plaintiff/respondent) is a dangerous man, he will take the receipt
to withdraw the money from the Village Committee in Australia." The Magistrate
found in favour of the respondent (plaintiff) in a civil defamation action and ordered
the appellant (defendant) to pay $1000 to the respondent together with fixed costs.
The appellant appealed against the judgment of the Magistrate and alleged defects in
the pleadings and in the evidence.

Held:
1.

Any litigant attempting to appeal a judgment of the Magistrates' Court on
the facts alone faced a formidable task. Such an appeal will succeed only
in the clearest of cases. The Court would not interfere unless it could be
shown that the Magistrate had "gone off the tracks".

The Magistrate was entitled to take into account the distress, hurt and
humiliation the respondent would have suffered. Often direct evidence of
such matters was simply not available and the respondent himself was
entitled to give evidence, as he did, describing his reactions and feelings
upon learning what the appellant had been saying about him.

The appellant's submissions in support of the appeal did not make any
reference to the Magistrate's decision. The submissions only dealt with
alleged defects in the pleadings and in the evidence. An appellant must be
able to pinpoint the relevant passage or passages in the judgment of the
court below upon which he relied to support his contention that the
Magistrate had somehow gone off the tracks. The Court dismissed the
appeal.

Cases considered:
Lasolo v Palu (C App 855/98, 15 January 1999, Finnegan J)
Manu v Haidas (C 57/1988, 24 January 1990, Webster J)
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Statute considered:

Defamation Act (Cap 33)
Counsel for appellant . Mr Kaufusi
Counsel for respondent : Mr Veikoso
Judgment

It has often been said in this court that any litigant attempting to appeal a
judgment of the Magistrates' Court on the facts alone faces a formidable task. Such an
appeal will succeed only in the clearest of cases. This court will not interfere unless,
in the language of Finnegan J. in Lasolo v Palu (unreported) C. App 855/98, dated 15
January 1999, it can be shown that the magistrate has "gone off the tracks". That
general principle continues to apply. It has particular relevance in the present case.

The appellant appeals against a judgment of Magistrate Mafi dated 9 June 2003
in which the court found in favour of the respondent (plaintiff), Fatulisi Moala, in a
civil defamation action and ordered the appellant (defendant) to pay $1000 to the
respondent together with fixed costs. In this court appellant's counsel presented a six-
page helpful written synopsis of his submissions in support of the appeal but nowhere
in that synopsis is any reference made to the magistrate's decision. Counsel deals only
with alleged defects in the pleadings and in the evidence. With such an approach, the
appeal must almost inevitably fail. An appellant must be able to pinpoint the relevant
passage or passages in the judgment of the court below upon which he relies to
support his contention that the magistrate has somehow gone off the tracks. I
dismissed the appeal on the spot but indicated that | would give written reasons for
my decision later. I now do so.

The allegation made by the respondent was that the appellant had said to
Fetaiaki Moli that "Fatu is a dangerous man, he will take the receipt to withdraw the
money from the Village Committee in Australia." Counsel for the appellant argued
that the claim was fundamentally flawed because no date was specified in the
summons but that submission was not made before the magistrate nor was it included
in the written grounds of appeal. In any event, it was open to the appellant, had he so
desired, to have sought particulars of the date upon which the words complained of
were allegedly spoken but no such step was taken. | reject this first ground of appeal.

The evidence was that the appellant and the respondent had known each other
for some 40 years. The respondent is now a permanent resident in Australia. He is
secretary and treasurer of the Water Committee for Tokomololo in Australia. The
appellant is the Town Officer for Tokomololo.

It appears that there was a proposal to upgrade the water supply to Matalikufisi,
a small village close to Tokomololo. The estimated overall cost of the water supply
project was not stated in evidence but the respondent's Water Committee in Australia
had raised some $14,000 for the purpose. After allowing for some overheads, the
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committee in Australia had, on 13 December 1999 deposited $12,600 in the project's
bank account.

The key witness for the respondent in the case before the magistrate was
Fetaiaki Moli. He is a church steward for the Free Wesleyan Church at Matalikufisi.
Fetaiaki said in evidence:

"I met Samisoni (the appellant) at Viola Hospital and we
talked about the water supply for Matalikufisi and he asked
me about the receipts for the cutting through of the road and |
said | gave it to Fatulisi (the respondent). He said to me that
Fatulisi is a dangerous man (unreliable) and he will take the
receipt and withdraw the money from the Village account.”

Fatulisi told the court that he came to Tonga during the Easter break (he did not state
the year but from the evidence he would appear to be referring to Easter 2002) and
Fetaiaki had then told him what Samisoni had said. Fatulisi said that he was upset and
he confronted Samisoni and asked what stories he had been saying about him.
Samisoni denied having said anything and so Fatulisi went and asked Fetaiaki, the
Church steward, to come to Samisoni's home. Fetaiaki did so and he repeated what
Samisoni had told him. Samisoni was obviously surprised when confronted by
Fetaiaki. He told Fetaiaki that he did not think that he would have passed on the story
to Fatulisi.

Fatulisi said that he was upset and he felt "really bad" over what Samisoni had
been saying about him. He told Samisoni that he would complain to the Prime
Minister over the allegations. He explained to the magistrate that it had cost him
$9,000 to come back from Australia in order to pursue the defamation case against
the appellant.

The magistrate referred to the definition of defamation in the Defamation Act
(Cap 33) and he had no difficulty in concluding that Samisoni had spoken the words
complained of, that they referred to Fatulisi and that they were defamatory.

The appellant's first ground of appeal in his written notice of appeal was that,
"there was no evidence before the court that the appellant said the words appearing in
the summons." That proposition, however, was clearly untenable. Fetaiaki Moala's
evidence as to what he was told by the appellant was quite explicit. Even in his own
evidence before the magistrate, the appellant had admitted saying that Fatulisi was "a
dangerous and unreliable person™.

At the hearing of the appeal, counsel appeared to change his stance in relation to
this particular ground. He submitted instead, although the passage does not appear in
the transcript, that in cross-examination Mr Moala had conceded that the statements
in question had been made over a year previously and that his recollection as to what
had been said may have been wrong. Counsel also noted some apparent
inconsistencies in the evidence of other witnesses.

The challenge to the accuracy of the transcript should have been made prior to
the appeal hearing. In any event, however, the reality is that, even accepting that such
concessions were made and that other witnesses may have said something different,
the magistrate, who saw and heard the witnesses, had no difficulty in accepting Mr
Moala as a credible witness. The appeal on this ground, therefore, cannot succeed.
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Appellant's counsel then argued that the words were not defamatory in
themselves and no innuendo meaning had been pleaded. Counsel submitted that the
word "dangerous”, for example, was not defamatory in itself because, as he put it, in
sporting vernacular a "dangerous" player is a good player. The difficulty with this
submission, however, is that the magistrate did not purport to rely upon any innuendo
meaning. He found that the words complained of were, in their context, defamatory in
themselves. That finding was open to the magistrate and | have not been persuaded
that he erred in reaching the conclusion he did.

Mr Kaufusi also submitted that the defence of qualified privilege applied to the
facts of the case. That defence was never pleaded, however, or raised in submissions
before the magistrate. More significantly perhaps, it was not included as one of the
written grounds of appeal in the notice of appeal. It is obviously, therefore, very much
an afterthought and against that background | am not prepared to entertain the
proposition.

The appellant also appealed against the quantum of the damages awarded.
Counsel referred to the judgment of Webster J. in Manu v Haidas (unreported) C.57
of 1988, dated 24 January 1990 and in particular the passage at page 10 where his
Honour stressed that general damages are intended to compensate the plaintiff and not
to punish the defendant.

Whilst that proposition is sound, there is no evidence before me that the
magistrate in the present case sought to punish the appellant in awarding the
respondent the amount of $1000. There is no indication that any part of the award was
on account of aggravated damages.

The magistrate could perhaps have explained in his judgment how he had
concluded that $1000 was an appropriate figure but | do not see the absence of any
such explanation as fatal. There is nothing to indicate that the magistrate took into
consideration irrelevant matters or omitted to consider some relevant matter or
applied a wrong measure of damages. The mere fact that the sum fixed by the
magistrate may have been larger or smaller than the sum this court may have
determined is not of itself a sufficient reason for upsetting the award.

Finally under this head, the appellant submitted that the award of damages could
not stand because no witnesses were called to prove that the words complained of had
damaged the reputation of the respondent or caused him to be exposed to hatred,
contempt or ridicule or shunned, within the meaning of section 2(1) of the
Defamation Act.
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In cases actionable per se, it is well recognised that there is no obligation on the
plaintiff to show that he has suffered actual damage. As Gatley on Libel and Slander
(10th edition) para 32.45 states:

"The law presumes that some damage will flow in the
ordinary course of things from the mere invasion of his (the
plaintiff's) absolute right to reputation.”

The magistrate was entitled to take into account the distress, hurt and humiliation the
respondent would have suffered. Often direct evidence of such matters is simply not
available and the respondent himself was entitled to give evidence, as he did in this
case, describing his reactions and feelings upon learning what the appellant had been
saying about him.

There is one aspect of the case which has caused me some concern although it
was not advanced as a ground of appeal. It is not free from doubt and | accept that
there may be some problem in the translation but it appears that the magistrate may
have treated the case as a charge of criminal defamation instead of a civil defamation
claim. | say that because in his judgment the magistrate speaks about "the charge"
made against the appellant and he refers at one point to the appellant as "the accused".
He also concludes that the appellant was "guilty". Such terminology is not
appropriate in reference to a civil case. As | have observed, however, no submissions
were made on the point and so | do not take the matter any further.
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Thompson v Tonga Development Bank anor

Supreme Court, Nuku'alofa
Ford J
CV 671/2003

18 February 2004; 1 March 2004

Practice and procedure — application for stay of execution pending appeal —
refused

Practice and procedure — leave to appeal to Court of Appeal — not needed for
final order

On 4 December 2003 the Supreme Court made a finding in favour of the applicant
liquidator and ordered, pursuant to section 275 of the Companies Act 1995, that the
respondent Banks make disclosure to the liquidator of various documentation more
particularly identified in the judgment and make appropriate officers available for
oral examination by or on behalf of the liquidator. The respondents appealed that
decision to the Court of Appeal and they sought an order to stay execution of the
judgment pending the hearing of the appeal. There was a question as to whether it
was necessary for the respondents to obtain leave before appealing to the Court of
Appeal.

Held:

1. The term “interlocutory" was not defined in the Court of Appeal Act but,
in general, it referred to any formal pronouncement by the court pending
final decision. There was no other cause of action between the parties. The
sole purpose of the liquidator's application was to seek an order for
disclosure and oral examination against the Banks. The Court ruled that
leave to appeal was not required.

2. With respect to the respondents' application for a stay of execution of
judgment pending the hearing of the appeal, an appeal does not operate as
an automatic stay of execution. The Court was not persuaded that any of
the respondent's submissions outweighed the liquidator's rights to
immediate implementation of the judgment.
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3. The application for a stay was refused. Costs on the stay application were
awarded to the liquidator but costs on the leave to appeal argument were
awarded in favour of the Banks.

Cases considered:
Cloverbay Ltd v BCCI [1991] 1 All ER 894
First Systems Ltd (in liquidation) v Peart (CP No 148SD/99, 12 July 2000, High
Court New Zealand)
Norwich Pharmaceutical Co v Commissioners of Customs & Excise [1974] AC
133
Salter Rex & Co v Ghosh [1971] 2 QB 597

Statutes considered:
Companies Act 1995
Court of Appeal Act (Cap 9)

Rules considered:
Civil Procedure Rules (UK)
Supreme Court Rules 1991

Counsel for applicant : Mr Stanton and Mr Edwards
Counsel for respondents : Ms Tapueluelu

Judgment

On 4 December 2003 | delivered a judgment in this proceeding making a
finding in favour of the applicant liquidator. | ordered, pursuant to section 275 of the
Companies Act 1995, that the respondent Banks make disclosure to the liquidator of
various documentation more particularly identified in the judgment and make
appropriate officers available for oral examination by or on behalf of the liquidator.

The respondents have appealed that decision to the Court of Appeal and they
now seek an order to stay execution of the judgment pending the hearing of the
appeal -- likely to be in late July 2004.

On 18 February 2004 | heard oral argument from Ms Tapueluelu and Mr
Edwards on the stay application. At the commencement of that particular hearing |
raised with counsel an issue that had been noted on the court file in connection with
the appeal itself. A query had been raised as to whether it was necessary for the
respondents to obtain leave before appealing to the Court of Appeal.

At that point, Mr Edwards indicated that he would need to obtain instructions
from senior counsel, Mr Stanton, in Sydney. In the circumstances, it was agreed that
Ms Tapueluelu could proceed and present her oral submissions in support of the
respondents' contention that leave was not required and Mr Stanton, should he take a
different view, would then have time in which to file written submissions in
opposition. Counsel for the respondents also undertook, if necessary, to file a formal
application for leave.

Although the procedural steps agreed to in this regard were rather unusual, they
were necessitated, in part at least, by Ms Tapueluelu's almost imminent departure for
the USA on maternity leave.
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It was agreed that | would consider and rule upon the initial query relating to
leave to appeal before giving my ruling in relation to the stay application.

The contention made by counsel on behalf of the liquidator on the first point is
that the judgment of 4 December 2003, which the respondents seek to appeal, was an
interlocutory order and under section 10(1) of the Court of Appeal Act (Cap 9),
appeals in civil cases to the Court of Appeal from interlocutory orders are able to
proceed only by special leave of the judge at first instance or the Court of Appeal
itself.

Counsel for the respondents takes issue with that proposition and submits that
the judgment of 4 December 2003 was not an interlocutory order but a final order
because there is no other issue outstanding between the parties. As | understand it, Ms
Tapueluelu concedes that had the liquidator made his application in the same action
as the original winding up litigation then the position would have been different.

The term "interlocutory" is not defined in the Act but, in general, it refers to any
formal pronouncement by the court pending final decision. Mr Stanton submits that
the order of 4 December 2003 is interlocutory on the basis that it relates to a matter of
practice and procedure as distinct from involving the determination of substantive
rights. It is not a final order, counsel contends, "but merely a matter requesting
production of records and effectively it is not an order which finally disposes of the
rights of the parties."”

As the Tongan Supreme Court Rules are silent on the point, it is appropriate to
have regard to the relevant English rules of procedure. The difference between an
interlocutory order and a final order has been well canvassed by the English
authorities over the years. Under the new (UK) Civil Procedure Rules the distinction
between an interlocutory order and a final order is no longer relevant for the purposes
of permission to appeal to the Court of Appeal but that does not lessen in any way the
relevance and force of earlier categorisations of the different types of orders.

In Salter Rex & Co v Ghosh [1971] 2 QB 597, 601, Lord Denning MR said:

"This question of "final" or Interlocutory" is so uncertain that
the only thing for practitioners to do is to look at the practice
books and see what has been decided on the point. Most
orders have now been the subject of decision."

Before going on, | should record that in my judgment of 4 December 2003 | referred
to the judgment of Sir Nicholas Browne-Wilkinson VC in Cloverbay Ltd v BCCI
[1991] 1 All ER 894, 899 where the learned Vice-Chancellor likened an order for
production of documents under the Companies Act to a general order for discovery. It
seems to me, with respect, that there is considerable substance in that analogy and so
in considering the relevant UK authorities on final and interlocutory orders the
position in relation to discovery assumes some significance.
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Up until the mid-1980s the question of whether an order was final or
interlocutory was determined by case law but in 1988 it became governed by 0.59, r
1A of the Rules of the Supreme Court. The Supreme Court Practice (1991) the
"White Book" noted at 59/1/28:

"In r.1A(5) there is a list of specified types of orders which
are to be treated as final for the purposes of appeals to the
Court of Appeal, and in r.1A(6) a long list of orders which are
to be treated as interlocutory. There is a general test in r.1A(3)
and (4) which deals with any types of order which are not
included in either of the specific lists."

Of particular relevance to the present case are the rules relating to discovery and
winding up. They read (p.902) as follows:

"Rule 1A (5).... the following orders shall be treated as final -

(a) an order for discovery of documents made in an action for
discovery only ....

(d) an order for the winding up of a company.

Rule 1A (6). . . . the following judgments and orders shall be
treated as interlocutory -

@) ...

(p) subject to paragraph (5) (a), an order for or relating to the
discovery or inspection of documents ...

(ee) without prejudice to paragraph (5) (d), an order made in
the course of or by way of regulation of a liquidation and any
other order analogous to or consequential on a winding up
order."

The references to winding up and ancillary orders have no application in the present
case because the application before the court was not made in the original winding up
action but as a new and separate proceeding.

Likewise, it is clear that the reference to discovery in paragraph (6) (p) is to the
process of discovery as part of an existing or proposed cause of action. In the present
case there is no other cause of action between the parties. The sole purpose of the
liquidator's application was to seek an order for disclosure and oral examination
against the Banks.

In these circumstances, the category of order in O.59 r 1A most analogous to the
present case is that described in paragraph (5) (a), viz, "an order for discovery of
documents made in an action for discovery only."
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A note in the White Book (59/1A/8), referring to this type of order, states:

" ... an order made in an action for discovery only (ie an
action founded on Norwich Pharmaceutical Co v
Commissioners of Customs & Excise [1974] AC 133, H.L.) is
a final order."

In the Norwich case, the House of Lords reaffirmed that no independent action for
discovery lies against the party against whom no other reasonable cause of action can
be alleged but the judgment acknowledges that there can be exceptions to the general
rule. Rule 1A (5) (a) simply confirms that an order made in one or other of those
exceptional cases is to be treated as a final order.

The present case does not come within the category of "exceptional case"
envisaged in Norwich because here there is a specific statutory power allowing the
liquidator to seek the orders in question. The principle, however, is the same.
Whereas interrogatory and discovery orders relating to an existing or contemplated
cause of action are to be regarded as interlocutory, a discovery order sought in a
proceeding initiated for the sole purpose of discovery is to be regarded as a final
order.

That being the case, | rule that leave to appeal is not required.

I turn now to the respondents' application for a stay of execution of judgment
pending the hearing of the appeal.

An appeal does not operate as an automatic stay of execution. Halsbury, 4th ed.
Vol 37para 699, sums the position up as follows:

"Two principles have to be balanced against each other as to
whether a stay of execution pending the appeal should be
granted: first, that a successful litigant should not be deprived
of the fruits of his litigation, and secondly, that an appellant
should not be deprived of the fruits of a successful appeal.”

And in Vol 17 at para 455:

"The court has an absolute and unfettered discretion as to the
granting or refusing of the stay, and as to the terms upon
which it will grant it and will, as a rule, only grant the stay if
there are special circumstances."

Ms Tapueluelu contends that special circumstances exist in the present case. Her
principal submission under this head is that, unless the stay is granted then the
respondents’ rights to appeal will effectively be rendered nugatory in that the
liquidator will have gained access to documents he is not otherwise lawfully entitled
to and that process could never be reversed. Counsel also submitted that a refusal to
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grant the stay would "without doubt effectively cause irreparable damage to the
respondents' rights" whereas, on the other hand the liquidator's investigations will not
be prejudiced by the delay resulting from a stay order.

Counsel for the liquidator took strong exception to virtually every proposition
put forward in support of the stay application and he submitted that the sole purpose
of the Banks' application and "the equally hopeless notice of appeal is to delay,
frustrate and obfuscate the conduct of the (liquidator's) examination."

There is authority to support the Banks' basic proposition that the court ought to
see that the appeal, if successful, is not rendered nugatory. Mr Edwards did not
dispute that statement of principle but he stressed that it has to be balanced against the
right of a successful litigant to the fruits of his litigation and, counsel asked
rhetorically, what is the "irreparable damage" the Banks would allegedly suffer if the
stay application was not granted and what is it in the documents that the Banks are
fearful of disclosing? Mr Edwards observed that the answers to those queries are not
obvious from any of the numerous affidavits filed by the Banks in support of their
application.

The queries posed by counsel for the liquidator appeared to me to call for an
answer and they had obvious relevance to the exercise of my discretion. During
argument, therefore, | pursued the points with counsel for the Banks and asked what
objection the respondents could take to the disclosure of the documents had we been
dealing with an order for discovery in existing proceedings? Ms Tapueluelu
suggested that there could be a banker/client privilege involved, particularly in
relation to documentation on the Coral Kingdom company file. No precise
documentation was identified, however, that might fall into such a category and, in
any event, given the extremely close and obviously complex historical relationship
between the company in liquidation and Coral Kingdom Ltd, which is referred to in
earlier judgments, | would not have been prepared to uphold such a ground of
objection.

At one stage in her submissions, counsel made the point that the real
significance of the appeal from the Banks' perspective was that it would enable them
to obtain an authoritative ruling on the exact nature and scope of a liquidator's
entitlement to disclosure under section 275. In this regard, it was noted that one of the
authorities adopted in the decision under appeal, First Systems Ltd (in liquidation) v
Peart (unreported) CP N0.148SD/99, judgment dated 12 July 2000, was a decision of
a Master of the New Zealand High Court and it had not been tested at any higher
level in that jurisdiction.

I can see some merit in this submission and it would have been a relevant factor,
no doubt, had it been necessary for me to determine whether or not to grant leave to
appeal but, of course, that is not the issue before the court. | cannot see how the
submission can be used to support the claim that an appeal would be rendered
nugatory if a stay was not granted. On the contrary, the appeal could still be heard and
the judgment would no doubt provide the Banks with the authoritative precedent they
seek.

I suspect that counsel for the Banks must have come to that same conclusion
because in her submissions in reply she seemed to resile from her earlier position and
she narrowed her objection to the basic proposition set out in her written application,
viz, unless a stay is granted then the liquidator will be obtaining access to documents
he might not otherwise be legally entitled to.
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When counsel was further pressed to explain the reference to the "irreparable
damage" the Banks might suffer in that situation, a rather vague challenge was made
to the liquidator's good faith. That same point, in more specific form, is contained in
an affidavit filed on behalf of the Banks, where the deponent, a senior Bank Officer,
states:

"29....

(V1) The Banks are of the view that the liquidator is acting
solely on information provided by Mr Miller who is
understood to be funding the liquidator, and that Mr Miller's
counsel is also acting for the liquidator.

(VHI) this is of serious concern to the Banks and
notwithstanding the liquidator's integrity, we consider this is a
clear conflict of interest.”

In response, the liquidator in his affidavit deposed:

"37. As to the subparagraph 29 (VIII) I regard this as an
unfounded proposition. | say the examination process is there
for me to gather information and I ask, or pose rhetorically to
this Honourable Court, why are the Banks so concerned about
this and, more importantly, what have they got to lose from an
examination to be so conducted?"

In my earlier judgment | accepted that the liquidator is and at all material times has
been, acting in good faith. If there is to be a serious challenge to his appointment then
there is a recognised procedure prescribed for that purpose. It is not an appropriate
matter to raise in support of a stay application of this nature.

There are numerous other matters deposed to in the affidavits of both parties
which have more relevance to the merits of the appeal itself and to various incidental
issues than to the question of whether or not it is appropriate for this court to order a
stay of execution.

I have considered all the submissions advanced by counsel for the respondents
but I have not been persuaded that any of them, either individually or collectively,
outweigh the liquidator's rights to immediate implementation of the judgment of 4
December 2003. Indeed, the steps taken by the Banks to try and forestall the
liquidator's access to the records and information he seeks are puzzling and appear to
be totally unmeritorious. That is of some concern.

The application for a stay is refused. Costs on the stay application are awarded
to the liquidator but costs on the leave to appeal argument are awarded in favour of
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270 the Banks. In terms of my earlier judgment, unless the matter can be resolved by
agreement, leave is reserved for argument on the exact form the costs award should
take.
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R v Napa'a anor

Supreme Court, Nuku'alofa
Ford J
CR 350-351/2003

9-11, and 19 February 2004; 10 March 2004

Criminal law — theft — all elements proved - conviction
Criminal law — confession — no need to be corroborated

The two accused faced charges in relation to the theft of an outboard motor from a
boat moored off the beach at Sopu in March 2003. Napa'a was charged with
conspiring to commit theft, theft and receiving. Sime was charged with conspiring to
commit theft and theft. A third party, Sefo Filimone was also charged at the same
time with four counts relating to the stolen outboard motor. Sefo pleaded guilty to
each charge and was convicted and imprisoned. The two accused made statements
during police interviews which were found by the Court to be voluntary after a voir
dire on the issue. There were no eyewitnesses to the theft itself and the Crown's case
depended almost entirely upon the statements made by the two accused to the police.
In evidence the accused explained that they thought the motor had belonged to Sefo.

Held:

1. The Court found that the conspiracy count added nothing to the
substantive charge of theft and it was accordingly struck out from each
indictment. The same applied to the receiving charge against Napa'a. That
count was struck out.

2. There was no requirement that a confession must be corroborated.

3. The Crown proved the counts of theft beyond reasonable doubt and each
accused was convicted accordingly.

Case considered:
Fa'aoso v R [1996] Tonga LR 42 (CA)

Statute considered:
Evidence Act (Cap 15)

Counsel for Crown . Ms Guttenbeil
Counsel for both accused : Mr Tu'utafaiva
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Judgment

Much of this hearing was occupied by argument on the voir dire. Mr Tu'utafaiva
made a strong challenge to the admissibility of the statements made by the two
accused to the police. He contended that the statements were not given voluntarily in
terms of section 21 of the Evidence Act (Cap 15) but as the result of threats and
inducements by the police officer in charge of the case, PC Tu'ivailala. Alternatively,
Counsel submitted that the confessions should have been excluded in the exercise of
the court's discretion under section 22 of the Evidence Act (Cap 15).

The so-called inducement was a statement allegedly made by PC Tu'ivailala to
the two accused back in the village when they were first apprehended. It was alleged
that the officer then told them that if they confessed to the crime under investigation
then things would proceed much quicker and the accused Sime was told that he would
be free later that day to return to a church youth meeting in his village. It was also
said that the officer had told the accused that they were being taken to the police
station only to make a statement about a third party and then they would be released.

The "threat" was allegedly made to Napa'a. It was put to the officer that he had
threatened Napa'a when he was first picked up in the police car by saying to him that
if he did not own up to the crime then he would be the main suspect and the co-
accused, Sime, would be a witness for the Crown. There were other submissions
made in the course of the voir dire argument but those were the principal allegations
relied upon.

Mr Tu'utafaiva quite properly put each proposition to PC Tu'ivailala during
cross-examination but the officer denied them quite vehemently. There was
apparently another police officer present in the car who presumably could have given
evidence in the case but for some reason he was not called.

In the end I ruled against the two accused and held that the statements were
admissible. The Crown, in other words, had proved to my satisfaction beyond
reasonable doubt that the statements were given voluntarily. After listening to the two
accused, | was not satisfied that the statements attributable to the police officer had, in
fact, been made but, even more importantly, evidence was given by the
countersigning officers who had sat in on the interviews conducted by PC Tu'ivailala
back at the police station. Both recalled the interviews clearly. One officer was still a
new recruit and the interview was the first that he had sat in on and the other officer
worked in the records and photographs section at Central Police Station but he was
called into the CID room just to sit in on the interview. They were impressive
witnesses and their evidence convinced me that the statements in question were
voluntarily given. In fact, neither countersigning officer was seriously challenged
under cross-examination over his assertion to that effect.

The charges faced by the accused relate to the theft of an outboard motor from a
boat moored off the beach at Sopu in March 2003. Napa'a was charged with
conspiring to commit theft, theft and receiving. Sime was charged with conspiring to
commit theft and theft. A third party, Sefo Filimone, whose name figured
prominently in the trial, was also charged at the same time with four counts relating to
the stolen outboard motor. Sefo pleaded guilty to each charge. He was convicted and
imprisoned. Subsequently, he appealed both his conviction and sentence and that
matter is still pending in the Court of Appeal. Sefo, as he was referred to throughout,
did not give evidence in the present case.



80

90

100

110

120

R v Napa'a anor (SC) 21

Although the point was not taken by Counsel for the accused, the Crown should
have been required to elect whether to proceed on the substantive charge of theft or
on the conspiracy count. | am satisfied, however, that no prejudice has resulted to the
accused from the oversight. The conspiracy count adds nothing to the substantive
charge of theft and it is accordingly struck out from each indictment.

The same applies to the receiving charge against Napa'a. It relates to the same
outboard motor. The Crown's case was that within a day or two of the theft, Sefo took
the outboard motor around to Napa'a's house where it was left until it was eventually
given to another person some two months later. Although there is thus a foundation
for the charge, the Crown should not be encouraged to overload indictments. The gist
of the Crown's case against each accused is that he stole the outboard motor and,
hence, was guilty of theft. As in noted in Blackstone's Criminal Practice (1993)
P.1146:

"Nothing is gained and much is lost in terms of simplicity of
presentation to the jury if the indictment contains counts for
all the offences of which the accused may possibly be guilty.
This is without prejudice to cases where the prosecution
evidence is such that the drafter is genuinely unsure about
which of a number of possible alternative offences the jury
might choose to convict on. In that situation it is proper to put
all the alternatives in the indictment."”

The principal is sound and it has equal application to judge alone trials. | am satisfied
that there is no injustice to the accused in making the appropriate amendment to the
indictment at this late stage. Accordingly, the count of receiving against Napa'a is
struck out.

The case for the Crown was that Sefo was the mastermind in the criminal
enterprise. He was leader of the Church youth in the Free Wesleyan Church of
Ha'alalo. In March 2003 Sefo decided to steal an outboard motor and he invited the
two accused to help him. On a subsequent day, Sefo picked up the two accused in his
car and drove to Sopu beach. Sefo apparently identified a boat offshore fitted with an
outhoard motor and they then drove around Nuku'alofa for a period waiting for low
tide. When they arrived back at Sopu, Sefo remained in the vehicle and the two
accused walked out to the boat and retrieved the motor. It was placed in the boot of
the car and Sefo then dropped the two accused back in their home village at Ha'alalo.

These facts were admitted by the accused in their statements to the police taken
some time later after the stolen outboard motor had been retrieved although Sime said
that they initially tried to remove a motor from another boat but that proved too
difficult.

The stolen outboard motor was a 30 horsepower Yamaha colured grey and blue.
Napa'a told the police that Sefo brought the outboard motor back to his (Napa'a's)
place where it remained until Sefo eventually sold it to a man called Leimoni who
was training the Church youth of Ha'alalo for a concert.

The owner of the boat, Feleti Niua, was able to particularize the period when the
motor was stolen. He told the court that he reported the theft to the police and it was
over two months later before it was recovered. He had no difficulty identifying the
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recovered outboard motor as his own, even though by then it had been painted black
in colour.

Exactly how the motor came to be recovered by the police is a long and
complicated story and even now the court is not satisfied that all the relevant facts
have been disclosed. Needless to say, Sefo again figures prominently in the narrative.
It appears that he is alleged to have given the stolen outboard motor to Leimoni
Tatafu in payment for his services in organising the Church youth concert but he did
not disclose that fact to the Church Youth Committee of which he was president.
Instead, it appears that he falsely misrepresented to the committee that Leimoni
needed $1500 to send his wife to New Zealand to visit her sick father. The committee
secretary arranged for the $1500 to be given to Leimoni. Leimoni, believing that he
was entitled to the payment for his choreography work for the concert, then gave the
$1500 to Sefo in exchange for the outboard motor.

Significantly, Leimoni told the court that after he handed over the money Sefo
drove him to the accused Napa'a's house and he picked up the outboard motor which
was inside the house by Napa'a's bed. Leimoni told the court that he estimated the
value of the outboard motor to be around $3,000 and, accordingly, he believed that he
was getting a bargain from Sefo when he was able to purchase it for only half that
price. Later that same night, however, Sefo apparently disclosed to Leimoni that the
motor had been stolen from a boat in Sopu. Leimoni decided that he wanted nothing
more to do with it and he delivered it back to the treasurer of the Church Youth
Committee. A senior Church steward then took the motor to the police.

That is a summary of the evidence, as | understand it, relating to the recovery of
the motor. None of those facts were really disputed by the accused apart from the
evidence given by Leimoni that when Sefo gave him the motor it was picked up from
beside the bed inside Napa'a's house. Mr Tu'utafaiva cross-examined Leimoni quite
aggressively over this assertion and he put it to the witness that the motor was not by
the bed but by the door to Napa'a's house. Leimoni, however, remained unshaken in
his evidence and | found him to be a credible witness.

There were no eyewitnesses to the theft itself and the Crown's case depends
almost entirely upon the statements made by the two accused to PC Tu'ivailala. As
was stated by the Court of Appeal in Fa'aoso v R [1996] Tonga LR 42 at 44:

"There is no requirement that a confession must be
corroborated. A confession alone can be sufficient to justify a
conviction, where the judge or the jury is satisfied that it is
reliable and cogent evidence."

Theft is defined in section 143 of the Criminal Offences Act. There are four elements
which the Crown must prove. First, a taking, that is a physical moving of the item for
however short a distance, so long as the accused had the intention to steal the item at
the time it was moved. Secondly, the taking must be deliberate and dishonest.
Thirdly, the taking must be without colour of right, that is, without any honest but
mistaken belief in a right to take it and finally, there must be an intention to deprive
the owner permanently of that item. A mere borrowing would not be sufficient.

The onus is on the Crown to prove each of those elements beyond reasonable
doubt.
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Both accused elected to give evidence. Napa'a said that Sefo had come and
asked him if he could help him take the outboard motor. Not long after the motor had
been taken, Sefo had brought it around to Napa'a's home and had asked him if he
could leave it with him. The witness said that it remained for some two months by the
door to his house. In evidence in chief, Napa'a was asked by his counsel why Sefo
had left the motor at his place. The witness replied, "he (Sefo) said the reason was
that he wanted to come into town and do a deal with people who want to buy his
motor."

Napa'a said that two or three days after Sefo had dropped off the motor at his
home he appeared again and gave Napa'a $500 and told him to buy something for his
kids. In cross-examination Napa'a admitted that by the time Sefo had given him the
money, he knew that the motor had been stolen but he did not understand that the
money he had been given had anything to do with the stolen motor.

The accused Sime in his evidence said that Sefo had come and asked him to
help take off his outboard motor. They knew each other well because he was a
member of the Church youth and Sefo was the Youth Committee president.

Although both accused appeared to be somewhat naive, | have no doubt that
what each told the police in his record of interview was the truth of the matter and |
did not believe their explanation in evidence before me that they thought the motor
had belonged to Sefo. Their statements to the police were detailed and cogent. They
clearly admitted stealing the outboard motor for Sefo and both went on to express
remorse for what they had done.

The Crown has proved the counts of theft beyond reasonable doubt and each
accused is convicted accordingly.
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Attorney General v Manuofetoa anors

Supreme Court, Nuku'alofa
Ford J
CR 394/2003

11 December 2003; 11 March 2004
Practice and procedure — contempt of Court — newspaper article on crime

The second respondent was the editor of a newspaper called the "Taimi 'o Tonga".
The first respondent was a reporter with that newspaper and he produced the story in
question. The third respondent was the owner of the Taimi 'o Tonga. During the early
morning hours of Saturday 6 September 2003 a fight developed outside the Billfish
Bar and Restaurant at Ma'ufanga and 21-year-old Semisi Ma'u was stabbed to death.
The first respondent, Manu Manuofetoa, carried out interviews later that day,
including an interview with an eyewitness. He also obtain confirmation from a police
officer that one, Nakita Tu'itavake, had been arrested in connection with the incident.
Either on the Saturday evening or Sunday morning, the reporter handed the story
about the tragedy to his editor, the second respondent, for his perusal. The editor
visited the scene of the crime and checked out the contents of the story for himself
with another witness before dispatching the article to New Zealand for publication.
The newspaper was published in New Zealand on Monday 8 September and then
distributed and sold throughout Tonga on Tuesday 9 September. Nakita Tu'itavaka
and another youth were subsequently charged with Semisi's murder. The Crown
alleged that there was a real risk that witnesses and potential jurors who read the
article would "have formed views on the incident" and brought contempt proceedings.
The respondents contended that the article was not a trial by the media but an honest
reporting, after interviewing witnesses, of a newsworthy topic of considerable public
interest.

Held:

1. The onus rested on the Crown and the standard of proof was beyond
reasonable doubt. The question was whether as a matter of practical reality
there was a real risk, as opposed to a remote possibility, of interference
with a fair trial; and if such real risk exists, whether there were any public
policy considerations which militated against contempt.

2. Animportant matter in assessing whether a publication created a real risk
of interfering with the course of justice was the likely delay between
publication and trial. There was a delay between publication and trial of
some 17 months.
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3. In the interests of protecting the integrity of the justice system, the editor
should have confined the article to the acceptable bare facts and withheld
publication of the remaining details of the interview until after the trial of
the accused. However, the Court found that the 17 months time lapse
between the date of publication and the date of trial made it impossible for
the Court to conclude beyond reasonable doubt that there was a real risk,
as opposed to a remote possibility, of interference with a fair trial.

4.  The application against each accused was dismissed. The Court declined to
make any award of costs.

Cases considered:
Gisborne Herald Co Ltd v Solicitor-General [1995] 3 NZLR 563
Parker v Peacock (1912) 13 CLR 577
Solicitor-General v Wellington Newspapers [1995] 1 NZLR 45

Counsel for applicant (Attorney-General) : MrKefu
Counsel for respondents : Mr Tu'utafaiva
Judgment

Crown counsel told the court that, to his knowledge, this is the first time that a
charge of contempt of court has been brought in Tonga alleging interference with a
criminal case that is still pending. His understanding could well be right.

The second respondent is or was the editor of a newspaper called the "Taimi ‘o
Tonga". The newspaper is no longer available in the Kingdom but at the time of the
alleged contempt it was distributed and sold throughout the Kingdom and in other
countries twice weekly - on Tuesdays and Fridays. The first respondent was a reporter
with that newspaper and he produced the story in question. The third respondent, who
resides in Auckland, New Zealand, is the owner of the Taimi 'o Tonga.

The essential facts are that during the early morning hours of Saturday 6
September 2003 a fight developed outside the Billfish Bar and Restaurant at
Ma'ufanga and 21-year-old Semisi Ma'u was stabbed to death.

The first respondent, Manu Manuofetoa, carried out interviews later that day,
including an interview with an eyewitness. He also obtain confirmation from a police
officer that one, Nakita Tu'itavake, had been arrested in connection with the incident.

Either on the Saturday evening or Sunday morning, the reporter handed the
story about the tragedy to his editor, the second respondent, for his perusal. The editor
personally visited the scene of the crime and checked out the contents of the story for
himself with another witness before dispatching the article to New Zealand for
publication. The newspaper was published in New Zealand on Monday 8 September
and then distributed and sold throughout Tonga on Tuesday 9 September.

The story, which appeared on page 5 of the newspaper, was introduced by a
headline on the front page which read "Killing in Tonga -- Halaleva youth dies
from being stabbed with a knife early Saturday morning . . . page 5." The story
on page 5, as translated, reads as follows:

"*Stabbing of Youth to death
by Manu Manuofetoa™
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80 A little family from Halaleva is tearful and in mourning when
they met with one of the members of their family on early
Saturday morning who has moved on from this world to the
next world, as a result of being stabbed with a sharp object
which is alleged to be a knife, at the frontage of the Billfish
Bar.

The deceased is Semisi Ma'u, aged 21, the fourth of five little
children of retired police inspector Lolu Ma'u and his wife,
Selu Ma'u of Halaleva.

After the police received the complaint concerning this

90 incident, they very quickly searched the roads of Nuku'alofa
in search of Nakita Tu'itavaka of Kolomotu'a. Nakita was
arrested on early Saturday morning and put in prison and the
police are continuing with their investigations.

According to information received by this newspaper, the
deceased went with some male friends on an outing to Billfish
Bar. A scuffle occurred between the deceased and the person
alleged to have stabbed him with a knife, Nakita inside the
Bar.

They were stopped inside but when they came outside the

100 deceased and Nakita attacked each other and the deceased
was stabbed with a knife. According to a statement by a very
reliable person who does not want to reveal his name, he said
that after the deceased and Nakita were stopped inside he
came out because of curiosity because it was clear to him that
there will be another fight.

He said that when they came outside, he noticed that Nakita
and two others had already got into the vehicle which they
had come and the deceased called out to him to come out and
they fight.

110 "The guy (Nakita) got out from the vehicle with another guy,
and the deceased stood there with another guy, and they
paired of," he said.

This person then said that he stood and watched because it
was clear it was just a little drunken behaviour and he was
surprised when he noticed what appeared to be a knife being
pulled by one person from the ribs of the deceased and he saw
blood flowing and he realised that a knife had been used in
the fight.
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When he continued his statement, he rushed in to stop, but
Nakita turned to him with a knife to attack him with and he
stepped back but the deceased had staggered to the side.
Nakita then got into the vehicle and they left and then this
person reached down to the deceased and he was covered
with blood.

They then tried and put him in a taxi to be rushed to the
hospital, but although he the deceased was rushed quickly to
the Vaiola Hospital but there was nothing that could be done
because when they got there the deceased's breath was ebbing
and consequently he moved on.

According to information from Vaiola Hospital it was stated
from there that there were three stab wounds inflicted on the
body of the deceased with one to the ribs, one to the chest and
one that slipped to the head. It is shown from the statement
from Vaiola that the stab to the chest which affected the lungs
of the deceased which quickened his death.

This incident occurred while the deceased's father, Lolu Ma'u,
was overseas and attempts were made to contact the mother,
Selu, but there was no opportunity.

This newspaper then got an opportunity to talk with the only
sister of these four brothers, Ane Ma'u, who is the youngest.

Ane spoke and at the same time was crying in grief because
of her sadness because of what had happened to her brother.
She said that she cannot forget the face of her brother and
more so because Semisi (the deceased) was number four, and
she (Ane) is the youngest, and so she spent more time with
him than with the older children.

"l am very saddened with what has happened with my brother
and it is difficult for me to forget his little face. We were the
youngest and we spent more time with each other because the
older boys are already married,” Ane complained.”

Nakita Tu'itavaka and another youth were subsequently charged with Semisi's
murder. The preliminary inquiry was held in the Magistrates' Court in October 2003.
Upon their arraignment in the Supreme Court in January 2004, both accused pleaded
not guilty and they are now awaiting trial before a judge and jury.

The Crown alleges that there is a real risk that witnesses and potential jurors
who read the article would "have formed views on the incident". In a supporting
affidavit, to which no objection was taken, Crown counsel deposed that there is a real
likelihood that readers of the headline and article would have formed the view that
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Nakita and Tevita murdered Semesi Ma'u (Tevita, however, is not mentioned in the
article). It is alleged that there is a real risk that the prospects of a fair trial for the
accused, Nakita, have been seriously undermined by the article and that is the basis
upon which the contempt proceedings have been brought.

For the respondents, Mr Tu'utafaiva submits that the article was not a trial by
the media but an honest reporting, after interviewing witnesses, of a newsworthy
topic of considerable public interest.

The common law authorities and legal principles underlying contempt of court
in situations like the present were reviewed relatively recently by the Full Court and
the Court of Appeal in the New Zealand case of Gisborne Herald Co Ltd v Solicitor-
General [1995] 3 NZLR 563. The judgments are particularly relevant to the present
case because they also dealt with contempt proceedings in relation to a pending
criminal trial.

In the Full Court (reported as Solicitor-General v Wellington Newspapers
[1995] 1 NZLR 45, 56, McGechan J. summed up the basic principles as follows:

"The onus rests on the Crown. The standard of proof is
beyond reasonable doubt. The question is whether as a matter
of practical reality there is a real risk, as opposed to a remote
possibility, of interference with a fair trial; and if such real
risk exists, whether there are any public policy considerations
which militate against contempt. The question is one of
tendencies, not actual effect, and in assessing tendencies the
court will use its own experiences. Intention to commit
contempt is not essential, although of course it is a
considerable factor in relation to any consequent penalty. The
contempt jurisdiction is one to be used sparingly.”

To constitute a contempt of court that attracts the summary remedy, the conduct
complained of must relate to criminal proceedings that are actually pending or known
to be imminent. There are authorities which suggests that this category might be even
broader but it is unnecessary for me to consider these issues in the present case
because Mr Tu'utafaiva has, very properly in my view, conceded that criminal
proceedings were imminent when the article was published.

The facts of the Gisborne Herald case were that on 15 July 1993 a police
constable in Gisborne was attacked by one John Gillies and stabbed in the spinal area
with a screwdriver. He was flown to Burwood hospital in Christchurch, 500 miles
away, for specialist spinal treatment. On the night of the attack, the police officer's
wife gave birth to a daughter.

Several media outlets reported the story, including references to the fact that
John Gillies had previous convictions for violence and at the time of the attack he was
on bail on assault charges. The Solicitor-General subsequently brought proceedings
for contempt against the newspapers and Radio New Zealand. The Full Court upheld
the contempt against three of the newspapers but dismissed the application against
Radio New Zealand Ltd. The subsequent appeal to the Court of Appeal by the
Gisborne Herald Co Ltd was dismissed.

The Gisborne Herald article appeared on 17 July 1993. It was headed,
"Beautiful India off to see her father". It gave a detailed account of the police officer's
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wife and baby daughter going to visit him in hospital. As noted by the Court of
Appeal, however, the bulk of the article consisted of references to the charges Mr
Gillies was facing in other courts, to his previous convictions for violence and other
offending, to his being on bail, and to his previous bail history including police
opposition to previous grants of bail.

Of significance in relation to the present case is the fact that, it would seem from
the reports, the contempt proceedings were based solely on the disclosures relating to
the accused, John Gillies. The human interest part of the story about the hospital visit
of the police officer's wife and baby daughter did not figure in the Solicitor-General's
complaint although, coupled with the emotive heading, it no doubt would have
attracted public sympathy to the victim and his family.

I make that observation because one of the submissions stressed quite forcefully
by Crown counsel in the present case is that the article was "full of words of
sympathy and has a very strong emotive tone . . . such a tone, it is submitted, from a
Tongan reader's view, can only mean an invitation to be sympathetic to the loss of
this family."

I accept the thrust of that particular submission and 1 also accept Crown
counsel's further submission that, "the logical deduction from the article is that the
accused (Nakita) is the person who stabbed the deceased." The question | have to
determine is whether those matters, together with the other passages in the article
relied upon by the Crown, are sufficiently grave to warrant a finding of contempt.

Reference was made by both counsel to the preliminary inquiry held in the
Magistrates' Court in October 2003. The evidence is that the Taimi 'o Tonga
newspaper reported fully on that deposition hearing. The finding by the magistrate
was that a sufficient case had been made out to put the accused on trial for murder.
Crown counsel contends that the report on that finding, "would have only fuelled the
view that the accused was guilty." The reality, however, is that even had the article in
question never been published, the public reading the results of the preliminary
inquiry could well have made the same "logical deduction” Mr Kefu refers to,
namely, that it was the accused who had stabbed the deceased.

An important matter in assessing whether a publication creates a real risk of
interfering with the course of justice is the likely delay between publication and trial.
In the Gisborne Herald case, Richardson J. delivering the judgment of the Court of
Appeal, said at 569:

"Leaving aside for the moment any balancing of free
speech/fair trial values, whether a publication is a contempt
turns on whether it creates a real risk that the trial is likely to
be prejudiced. Both the content of the publication and the
circumstances in which it is published are important. One
important consideration is the likely delay between
publication and trial. That impact may in turn be affected by
the timing of the original publication, the audience reached,
and the likely nature, impact and duration of its influence . . .
Where cases cannot be expected to be tried for some months
it may be difficult for an editor to predict a likely judicial
response. To err on the side of caution is a pragmatic answer,
even if it may inhibit the media's approach to freedom of the
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press issues . . . Whilst the exact lapse of time is not the
touchstone, consideration of reported decisions in this field as
well as one's own experience suggests that, and depending
always on the content and the circumstances surrounding its
publication, where the expected lapse of time between
publication and trial is beyond six or eight months, difficult
questions will always arise as to the justification for
concluding that the influence of the article would have
survived the passage of time."

(Emphasis added)

When this application was heard back in December 2003, | fixed a timetable for the
filing of written submissions which deliberately did not commence until after the
scheduled arraignment of the two accused before the Chief Justice in January 2004. |
indicated to counsel that | wished to be informed of the anticipated trial date.
Surprisingly, neither counsel referred to the date in their submissions but the court
records show that both accused pleaded not guilty and elected trial by judge and jury.
The Chief Justice allocated a four-day fixture commencing 14 February 2005. That
means a delay between publication and trial of some 17 months.

Crown counsel submitted that special considerations arise in the Kingdom
compared with other jurisdictions because, as he put it, "stabbing incidents are rare in
Tonga" and "in Tongan society, the first reports are usually accepted as the truth of an
incident . . ." Even accepting for present purposes, however, that there is substance in
this submission it needs to be balanced against the evidence before the court that the
circulation figure for the Taimi 'o Tonga for the whole of the Kingdom at the material
time was only 4000 copies for each edition.

One of the major criticisms of the article advanced by Mr Kefu is that the report
of the case goes beyond the recognised "bare facts" which the law permits in relation
to reports from crime scenes. In the case of Parker v Peacock (1912) 13 CLR 577,
Griffiths C. J. confirmed that the public is entitled to entertain a legitimate curiosity
about some things and hence it is lawful for a person to publish, what he referred to as
the "bare facts" of an incident. The Chief Justice went on to say:

"By "bare facts" we mean (but not as an exclusive definition)
extrinsic ascertained facts to which any eyewitness could bear
testimony, such as the finding of a body and its condition, the
place in which it is found, the persons by whom it was found,
the arrest of a person accused, and so on. But as to alleged
facts depending upon the testimony of some particular person
which may or may not be true and may or may not be
admissible in a court of justice, other considerations arise."

In support of his submission, Mr Kefu refers to the detailed account of how the
accused fought with the deceased, how a knife was pulled from the deceased and how
the accused then pulled a knife on another person while the deceased was staggering
and suffering from his injuries. These are all matters, Mr Kefu submits, which go
beyond the "bare facts" and still need to be proved and tested in a court of law.

Crown counsel is, of course, correct. It is fundamental to our system of justice
that people are entitled to be tried solely on evidence given in court in a formal way
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and tested, if necessary, by cross examination. The courts recognise that in order to
safeguard and guarantee this fundamental right of fair trial, it may be necessary from
time to time to temporarily curtail freedom of media expression. The report of what
the eyewitness ostensibly observed and told the reporter in this case may well turn out
to be entirely accurate but that is not the point. In the interests of protecting the
integrity of the justice system, the editor should have confined the article to the
acceptable bare facts and withheld publication of the remaining details of the
interview until after the trial of the accused.

Notwithstanding these observations, however, | am of the view that, when
considered as a whole, the article is relatively mild compared with other publications
in reported decisions in this area of the law and, in all the circumstances, | am not
persuaded that it's influence will survive the long passage of time between publication
and trial.

In other words, adopting as | do, the passage quoted above from the New
Zealand Court of Appeal in the Gisborne Herald case, | find that the 17 months time
lapse between the date of publication and the date of trial makes it quite impossible
for me to conclude beyond reasonable doubt that there is a real risk, as opposed to a
remote possibility, of interference with a fair trial.

For these reasons the application against each accused is dismissed. Having
regard to my other findings, however, | decline to make any award of costs.
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R v Koniseti

Supreme Court, Nuku'alofa
Ford J
CR 59/2002

20, 27 February and 10 March 2004; 16 March 2004
Criminal law — theft — colour of right — not established — accused convicted

Sione Filipe, the complainant, was a 60-year-old retired businessman. In 2001 he was
engaged in exporting and importing. He was also a wholesaler supplying goods to
retailers such as restaurants, stores and takeaways. In addition, he operated three retail
shops in the Nuku'alofa area. Sione kept his general stock in a locked warehouse at
his securely fenced off property in Sopu. His liquor supplies were kept in a large
locked container on the same premises. On 13 August 2001 Sione and his de facto
partner, Meleane, travelled to Fiji and the United States. Part of the reason for the trip
was to purchase goods for their business. They did not return to Tonga until 16
October 2001. While they were overseas Sione left the accused, 'Asinate Koniseti, in
charge of the whole of his operations. When Sione and Meleane returned from
overseas they immediately noticed a large decrease in their stock. 'Asinate did not
report for work on their first day back. She claimed that she was sick. Sione
subsequently, with increasing desperation, tried to meet with 'Asinate and to have her
return the books she still had in her possession relating to the business. He was
unsuccessful. 'Asinate never returned to work nor did she hand over the business
records. Sione arranged for an urgent stock take to be carried out. It showed liquor
and goods missing from the Sopu premises totalling $151,510.50. He reported the
matter to the police and 'Asinate was arrested and charged with theft. She denied the
charge.

Held:

1. The onus was on the Crown to prove all the elements of the offence
beyond reasonable doubt. Theft was defined in the Criminal Offences Act
and there were four elements which the Crown must prove. First, a taking,
that is a physical moving of the item for however short a distance, so long
as the accused had the intention to steal the item at the time it was moved.
Secondly, the taking must be deliberate and dishonest. Thirdly, the taking
must be without colour of right, that is, without any honest but mistaken
belief in a right to take it and finally, there must have been an intention to
deprive the owner permanently of the item. A mere borrowing would not
be sufficient.
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2. The Court had no doubt that the accused was the instigator and
mastermind behind the series of thefts from the complainant's premises.

3. The essence of the defence of colour of right was honesty of purpose.
Where an accused person genuinely believed that he or she had the right to
take the item, that was a good defence even if he was she was mistaken in
both fact and the law. Similarly, an honest belief that the owner would
have authorised the act was a good defence. It was for the prosecution to
prove that there was no colour of right. The Crown satisfied the Court
beyond reasonable doubt that at no stage did the accused even entertain the
notion that she had colour of right to take the liquor and goods in question
and dispose of them as she did.

4.  The case against the accused was overwhelming. The Crown proved all
the necessary elements of the offence beyond reasonable doubt and the
accused was convicted accordingly.

Statutes considered:
Criminal Offences Act (Cap 18)
Evidence Act (Cap 15)

Counsel for the Crown : MrSisifa
Counsel for the accused : Mr 'Etika
Judgment

Sione Filipe, the complainant in this case, is a 60-year-old retired businessman.
He told the court that back in 2001 he was engaged in exporting and importing. He
was also a wholesaler supplying goods to retailers such as restaurants, stores and
takeaways. In addition, he operated three retail shops in the Nuku'alofa area. Sione
kept his general stock in a locked warehouse at his securely fenced off property in
Sopu. His liquor supplies were kept in a large locked container on the same premises.

On 13 August 2001 Sione and his de facto partner, Meleane, travelled to Fiji
and the United States. Part of the reason for the trip was to purchase goods for their
business. They did not return to Tonga until 16 October 2001. While they were
overseas Sione left the accused, 'Asinate Koniseti, in charge of the whole of his
operations. 'Asinate was a police officer but for most of 2001 she was on leave from
the police force. '‘Asinate had started working for Sione in March 2001. Her duties
included ordering and supplying goods for the retail outlets and collecting and
banking the business proceeds. When Sione was away, however, she was given
complete control of all activities, including a general cheque signing authority.

Before his departure, Sione implemented one additional safeguard. He left the
key to the container and warehouse at Sopu with his elderly cleaner, Fono Latu. If
‘Asinate required liquor supplies or other goods from the Sopu premises then she
would need to arrange for Fono to be taken along to unlock the warehouse and the
container.

When Sione and Meleane returned from overseas they immediately noticed a
large decrease in their stock. 'Asinate did not report for work on their first day back.
She claimed that she was sick. The court heard evidence as to how Sione
subsequently, with increasing desperation, tried to meet with 'Asinate and to have her
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return the books she still had in her possession relating to the business. He was
unsuccessful. 'Asinate never returned to work nor did she hand over the business
records.

Sione arranged for an urgent stock take to be carried out. It showed liquor and
goods missing from the Sopu premises totalling $151,510.50. He reported the matter
to the police and 'Asinate was arrested and charged with theft. She denied the charge
and the matter proceeded to trial.

One of the key witnesses for the Crown was 32-year-old Lou Hurrell. Lou said
that she was a friend of the accused and she described to the court how the accused,
who was then on leave from the police force, had come to live with her for about
seven months in 2001. Lou recalled 'Asinate working for Sione Filipe and then taking
over control of the business after Sione travelled abroad.

Lou's recollection of dates was not good in that she thought Sione had left for
overseas in March or April 2001 but, by and large, | found her to be a credible
witness. She told how, after she had taken over running the business, 'Asinate began
bringing home various goods and liquor from her work. Lou recounted rather
dramatically a delivery of liquor that 'Asinate brought home from work at about 11
o'clock one night. She said that it was made up of some 15 to 20 cartons of regal
whisky and gin (there were a dozen bottles to a carton). 'Asinate asked for the outside
light to the house to be switched off so that the truck driver could reverse up to the
house and unload. The cartons of liquor were stacked in the bedroom by the bed.

The witness told the court that she had been surprised when the truck arrived
and she asked 'Asinate what it was and 'Asinate had replied, "it's liquor to get some
money for us".

Lou then explained how later they ordered a taxi and delivered part of the liquor
supplies to a Chinese store. The proprietor gave 'Asinate in excess of $800 and some
of the proceeds were given to Lou. The witness described how over the period Sione
was away she made approximately five visits with 'Asinate and some of Sione's other
employees down to the Sopu premises and on each occasion liquor was taken out of
the container and delivered to Chinese stores for cash. These deliveries were made at
random. The liquor had not been ordered by the shop proprietors and the transactions
were not recorded anywhere in the company's books. The Chinese shop owners
appear to have been keen to pay the discounted asking cash price of $12, $10 and
sometimes $8 per bottle. Lou said that 'Asinate kept the proceeds and from time to
time paid various cash amounts to her and other employees who had assisted in the
covert operations. She told how on one occasion 'Asinate had paid out company
cheques for $150 and $100 to relatives to meet church obligations.

Lou recounted one particular incident when they had gone to the Sopu premises
but were unable to find Fono to pick up the keys. She told the court how they
proceeded to borrow a crescent spanner from someone living nearby and Kamilo, the
truck driver, removed the lock component to the container. A supply of over 10
cartons of whisky and gin (the driver later estimated the figure at 20 cartons) was then
taken from the container and delivered to a Chinese store opposite the wharf and
'Asinate received over $1000 for the delivery. She paid Lou $400 from the proceeds
and some money was also given to Kamilo. Significantly, after the lock had been
screwed back onto the container that day, 'Asinate told Kamilo to use a handkerchief
and wipe the door of the container and the lock and everything else that they had
touched, "just in case the police came."
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Fono Latu, who Sione had entrusted with the keys to the warehouse and the
container, was also called as a Crown witness. | am satisfied that initially she was an
entirely innocent party to what was going on and | accept that she must have been
shocked and overwhelmed as it began to dawn on her what was happening. Although
it was never put to her as such, | suspect that the turning point would have been after
one of the trips to the container when 'Asinate gave Fono cash totalling some $500.
The witness told the court that her regular weekly pay was $40 and she had never
possessed such a large amount of cash before. She did not spend it but opened a bank
account and kept the money on deposit until Sione returned from overseas.

Another key witness for the Crown was the truck driver, Kamilo Tongamoa. He
confirmed that 'Asinate required him from time to time to make the various deliveries
of liquor and goods to the Chinese shops that other witnesses had spoken about. He
also confirmed that 'Asinate paid him various amounts for the deliveries including
$300 on one occasion.

Referring to the incident when he removed the container lock with the borrowed
crescent spanner, Kamilo said that after he had screwed the lock back in place
‘Asinate had given him a handkerchief and had told him to, "wipe the door of the
container and the lock and everything else that we had touched."

All of these witnesses were, of course, to varying degrees, accomplices and
section 126 of the Evidence Act (Cap 15) requires some corroboration of their
testimony.

The accused, as was her right, elected not to give evidence but she had made an
unsworn statement to the police which was unchallenged and produced in evidence. |
find ample corroboration in that statement. In it she proceeded to name Lou, Kamilo,
Fono and two or three other employees who she said had assisted but she made it
sound as though she was not the ringleader but simply one of the recipients of the
proceeds of the unauthorised transactions.

The police interviewing officer specifically asked the accused about Sione's
stock take list of missing items which had totalled $151,510.50. She disputed that
figure but admitted being involved in the unauthorised disposal of liquor and goods
totalling $26,255.00. Accordingly, upon arraignment, Crown counsel sought and was
granted leave to amend the figure shown in the indictment to the lesser figure.

The onus, of course, is on the Crown to prove all the elements of the offence
beyond reasonable doubt. Theft is defined in section 143 of the Criminal Offences
Act. There are four elements which the Crown must prove. First, a taking, that is a
physical moving of the item for however short a distance, so long as the accused had
the intention to steal the item at the time it was moved. Secondly, the taking must be
deliberate and dishonest. Thirdly, the taking must be without colour of right, that is,
without any honest but mistaken belief in a right to take it and finally, there must be
an intention to deprive the owner permanently of the item. A mere borrowing would
not be sufficient.

The defences advanced by Mr 'Etika in his typically succinct submissions were
essentially threefold. First, he contended that the Crown had failed to prove that there
was any "taking" of the liquor and goods by the accused. Counsel said that none of
the witnesses had actually seen the accused taking the goods herself and in cross-
examination he had obtained a specific concession from the truck driver, Kamilo, that
it was he and others who had taken the cartons of liquor out of the container and
loaded them on to the truck while the accused had simply sat watching or talking. The
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witness said, "we did not want 'Asinate to be involved in anything." When the court
asked him to elaborate on that statement, Kamilo replied: "We did not want 'Asinate
to do any work. She was the manager."

I find this particular defence without either substance or merit. Despite her
attempts in the police Record of Interview to downplay her own involvement in the
criminal spree, | have no doubt that the accused was the instigator and mastermind
behind the blatant series of thefts from the complainant's Sopu premises.

The term "taking" is not defined in the Criminal Offences Act but to satisfy this
requirement, it is sufficient, even if the accused does not move the items personally, if
he or she causes or arranges for someone else to move them. That is exactly what
happened in the present case. The accused was the person in charge and it was she
who directed and oversaw the whole criminal operation.

As | understand the second defence put forward by Mr 'Etika, he argues that, as
Sione Filipe had left the accused in charge of the business, she had the same colour of
right to the goods and the liquor as Mr Filipe had - hence, so the argument runs, the
Crown has not established the third element making up the charge.

The essence of the defence of colour of right is honesty of purpose. Where an
accused person genuinely believed that he or she had the right to take the item, that is
a good defence even if he was she was mistaken in both fact and the law. Similarly,
an honest belief that the owner would have authorised the act is a good defence. It is
for the prosecution to prove that there is no colour of right.

In this case, the Crown has satisfied me beyond reasonable doubt that at no
stage did the accused even entertain the notion that she had colour of right to take the
liquor and goods in question and dispose of them as she did.

The final defence advanced by Mr 'Etika was that the goods and liquor stolen
had not been properly identified by any of the witnesses in evidence. The short
answer to this omission is that the goods itemised in the indictment, as amended,
appear to be precisely the same goods which the accused had admitted to in her
Record of Interview with the police. The police statements were produced as exhibits
by consent. If there was going to be a challenge to the items particularised in the list
attributed to the accused then that needed to be put to the interviewing officer and
counsel should have required his presence for cross-examination. That was not done.

I find the case against the accused quite overwhelming. The Crown has proved
all the necessary elements of the offence beyond reasonable doubt and the accused is
convicted accordingly.
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R v VVaka'uta anor

Supreme Court, Nuku'alofa
Ford J
CR 143-144/2202

8,9, 12, 29 March and 1 April 2004; 1 April 2004
Criminal law — possession of Indian hemp — elements all proved

On Tuesday 8 October 2002 at about 10:35am seven members of the police Drugs
Squad, acting pursuant to a search warrant, surrounded the house that the two accused
lived in. Some entered the rear of the property and others made their approach
climbing over the front boundary wall by the roadway. The warrant authorized the
officers to carry out a search for drugs of any kind but, in particular, Indian hemp. On
entering the bedroom of the two accused, one of the officers observed two wrapped
up newspapers on the open louvers of one of the windows. As he unwrapped the
newspapers, he saw that they contained green crushed Indian hemp leaves. On the
outside of the louvers was a wire mesh insect protective screen. It appeared to the
police that the leaves had been left on the open louvers to dry. They were
subsequently analysed and found to be Indian hemp. One bundle contained 47.80g of
leaves, the other 17.18g. Both accused were charged with possession of Indian hemp.
They pleaded not guilty. Their defence was that the two wrapped up newspapers
containing the Indian hemp leaves must have been placed on the open louvers by
someone else because they were not there when the two occupants left the bedroom
on the morning in question.

Held:

1. In order to establish the offence of possession of Indian hemp, the Crown
must prove that the accused had actual or potential control of the substance
and that at all material times they knew that the leaves were Indian hemp.

2. The Court did not find the accused credible witnesses. The suggestion that
someone else must have planted the two bundles of Indian hemp leaves on
the louvers within an hour or so of the unexpected arrival of the police
defied belief.

3. The prosecution proved the necessary elements of the offence beyond
reasonable doubt and each accused was convicted accordingly.

Statute considered:
Drugs and Poisons Act (Cap 79)
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Counsel for the Crown : Mr Sisifa
Counsel for the two accused : Ms Mangisi
Judgment

At Houmakelikao, on the eastern outskirts of Nuku'alofa, there is a large yellow
coloured house. Looking towards the front of the house from the road, a driveway
runs down the left hand side of the property to an inbuilt garage. At the rear of the
garage there are two doors. The door to the right takes one into the main living area of
the house. The other door at the rear of the garage is the entrance to a small bedroom
which became the focus of attention over the several sitting days occupied by this
case. The room, containing one single bed, a small table or desk and a chair, was
occupied by the two accused.

At approximately 10:35 a.m. on Tuesday 8 October 2002 seven members of the
police Drugs Squad, acting pursuant to a search warrant, surrounded the yellow
house. Some entered the rear of the property and others made their approach climbing
over the front boundary wall by the roadway. The warrant authorized the officers to
carry out a search for drugs of any kind but, in particular, Indian hemp.

In charge of the police team was Chief Inspector Tu'ihalangingie who at that
time was working in the Drugs Division. He was one of the officers who had entered
from the rear of the property. He walked around the side of the house into the garage.
As he approached the two doors at the rear of the garage he observed the female
accused, Petulisi, "hurrying" from the main living area of the house towards the
bedroom at the back of the garage. The Inspector told her not to enter the bedroom
and he proceeded then to read out the contents of the search warrant to both Petulisi
and the principal occupier of the premises, 56-year-old Sione Tulikihefua.

After reading the warrant and requiring the officers concerned to empty out their
pockets, the Inspector directed two of the police officers to carry out a search of the
bedroom. As soon as he entered the room, one of the officers, Lance Corporal Pahulu,
observed two wrapped up newspapers on the open louvers of one of the windows. As
he unwrapped the newspapers, he saw that they contained green crushed Indian hemp
leaves. On the outside of the louvers was a wire mesh insect protective screen. It
would have been impossible, in other words, for the two wrapped up newspapers to
have been placed on the louvers from the outside of the house.

It appeared to the police that the leaves had been left on the open louvers to dry.
They were subsequently analysed by the Government Analyst, Dr Pakalani, and
found to be Indian hemp. One bundle contained 47.80g of leaves, the other 17.18g.

Those are the essential facts making up the case for the Crown. They were not
challenged apart from the fact that Petulisi denied that she had been "hurrying"
towards her bedroom. She said that she had just had a shower before the police
arrived and she was still in the main living area of the house when she noticed the
police officers climbing over the front fence. In her subsequent statement to the
police, she claimed that she was outside on the verandah of the house while the police
carried out the search of her room.

Defence counsel also contended that the Crown had not proved that the Indian
Hemp analysed by Dr Pakalani was the same substance found in the wrapped up
newspapers. Counsel noted in this regard that Dr Pakalani had described 1 bundle of
leaves in his report as being, greyish green in colour but in the photographs both
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bundles appear to be green. | can dispose of that submission at once. The Crown
established a clear chain of evidence from the discovery of the substance in the
newspapers right up to its analysis by Dr Pakalani in his laboratory at Vaiola
Hospital. | am satisfied that the colour variation referred to is of no significance. Ms
Mangisi this morning had to admit that even the photographs show a slight variation
in colour between the two bundles of leaves and one is not as green as the other. | am
completely satisfied that the substance analysed is the same substance found in the
bedroom.

In addition to the newspaper bundles, the police also found three school-type
exercise books on a small table or shelf in the bedroom. Inside one of the books were
some bail forms in the name of the male accused, Samiu Mafi. On one of the pages
was a drawing of a marijuana leaf. The books were produced as exhibits.

Petulisi, then aged 20, was apprehended and immediately taken to the police
station. She made a statement denying all knowledge of the two bundles of Indian
hemp leaves.

Samiu had been picked up from his home about 9 a.m. on the morning of the
search by one, Kilifitoni Maile, and they were at another property preparing pigs for
an 'umu when the police found the Indian hemp leaves. He later learned about the
police search and how his girlfriend Petulisi (they were married two weeks later on 22
October) had been taken into police custody. He immediately went to Maile's home,
had a shower and called around to the police station. He was then apprehended also.
In his statement to the police Samiu denied all knowledge of the Indian hemp leaves
but he admitted that one of the exercise books belonged to him and that he had drawn
the marijuana leaf back in 1998. He declined to answer most of the other questions
put to him by the police.

Both accused were charged with possession of Indian hemp. Upon arraignment
they pleaded not guilty and they have continued to maintain that stance. Each elected
to give evidence. Essentially their defence is that the two wrapped up newspapers
containing the Indian hemp leaves must have been placed on the open louvers by
someone else because they were not there when the two occupants left the bedroom
on the morning in question. Samiu said that he had left the room to go with Maile at
approximately 9 a.m. and he recalled that before he left, he had looked at the window
and the newspapers were not there. Petulisi told the court that she had left the room to
go and have her shower approximately 20 minutes later and there was nothing on the
window louvers at that stage. The evidence was that the police had arrived at the
property at around 10.35 a.m.

Samiu's mother and stepfather, Sione, are the principal occupants of the house in
question but other siblings also live on the premises and they all had their own rooms.
The evidence was that whenever both Samiu and Petulisi were away from the house,
the door to their bedroom was locked from the outside with a padlock.

In evidence, Samiu told the court that his stepfather wanted him out of the house
because they had had an argument over the use of the family vehicle. He suggested in
evidence in chief that others in the family could have planted the leaves in his room
as a way of getting him into trouble and, hence, removed from the house. Both the
stepfather and Samiu's sister had given evidence for the Crown, however, and that
suggestion had not been put to either of them in cross-examination. It should have
been.
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Both accused told the court that they had occupied the room at the back of the
garage for only one week before the police raid but I do not accept that. The
stepfather, Sione, told the court that the two accused had been occupying the room for
some two months and Samiu's sister-in-law, Luseane, indicated that the period was
even longer than that. In his own statement to the police, Samiu said that he and
Petulisi had started living together in the room in August 2002.

The Crown has the onus of proving beyond reasonable doubt all the elements of
the offence. The word "possession™ is not defined in the Drugs and Poisons Act but,
in order to establish the offence of possession of Indian hemp, the Crown must prove
that the accused had actual or potential control of the substance and that at all
material times they knew that the leaves were Indian hemp.

I say at once that | did not find the accused credible witnesses. The suggestion
that someone else must have planted the two bundles of Indian hemp leaves on the
louvers within an hour or so of the unexpected arrival of the police simply defies
belief.

The Crown's case, on the other hand, was particularly strong and | found all the
Crown witnesses entirely credible.

The prosecution has proved the necessary elements of the offence beyond
reasonable doubt and each accused is convicted accordingly.
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Holameitonga v Taimani anors

Supreme Court, Nuku'alofa
Ford J
CV 693/2003

23-25 February and 5 March 2004; 15 April 2004

Wills — challenge to validity — sought Court's determination of legal interest in
assets

On 17 August 2003, while in the United States, 'Aisea Lupeheke Taimani, committed
suicide. In his will he appointed his wife, Lita, the first defendant and mother of four
of his children, executor. The plaintiff was his daughter from his first marriage and
acted in a representative capacity on behalf of herself and her nine siblings. They all
resided in the United States. The plaintiff sought orders to freeze the alleged assets of
her late father's estate until such time as the court could determine those persons
entitled to a legal interest in those assets. The plaintiff challenged the right of 'Aisea’s
widow, the first defendant, Lita Taimani ("Lita") to administer the estate and she
sought the appointment of the Registrar of the court to carry out that exercise. The
property in dispute was: a motorcar, a van, a length of tapa, a term deposit of $55,000
at ANZ bank, a deposit of $100,000 at the Tonga Development Bank, a savings
account at Westpac Bank of Tonga containing $626.12, nine cattle in the custody of
the fifth defendant, a tractor and accessories valued at $24,000 in the custody of the
sixth defendant. The first defendant conceded that the motorcar, the Westpac Bank of
Tonga account and $14,000 of the value of the tractor and accessories should properly
be included in 'Aisea's estate but she contended that the claim in respect of the other
items should be dismissed with costs. The fifth defendant claimed ownership of all
the cattle. The sixth defendant claimed ownership of the tractor and accessories.

Held:

1. The Court found that, at the date of 'Aisea’s death, Lita was a joint holder
of the funds in the ANZ and TDB accounts. Both the van and the tapa
were purchased with funds drawn from that $55,000 balance. They,
therefore, belonged to the first defendant.

2. Section 109 of the Evidence Act (Cap 15) gave rise to a presumption of
ownership arising from mere possession. The fifth and sixth defendants
had possession of the cattle and tractor respectively.

3. The plaintiff gave no evidence in chief that would support her claim to the
cattle.
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4. The tractor belonged to the sixth defendant at the date of 'Aisea's death and
not to 'Aisea, even though Lo'amanu was still to pay $24,000 for it. 'Aisea
gifted $10,000 of that debt to his mother so when that was paid by the
sixth defendant, that $10,000 would not form part of the estate. The right
to recover the balance of the purchase price, namely $14,000, did remain
an asset of the estate.

5. The Court had confidence that the first defendant, with the assistance of
her counsel, would conscientiously administer her late hushand's estate
and the plaintiff's request to have the Registrar appointed Administrator
was declined.

6.  The defendants were entitled to costs to be agreed or taxed.

Case considered:
Sandys v 'Otukolo Tonga LR Vol 2 (1956) 200 (PC)

Statutes considered:
Evidence Act (Cap 15)

Probate Act (Cap 16)
Counsel for plaintiff : Mr 'Etika
Counsel for first defendant : MrNiu
Counsel for second defendant : Mrs Vaihu (given leave to

withdraw and abide the

decision of the Court)
Counsel for third defendant : Ms Tupou (given leave to

withdraw and abide the

decision of the Court)
Counsel for fifth and sixth defendants : MrTu'ivai

Judgment

The plaintiff brings this action in a representative capacity on behalf of herself
and her nine siblings. They all reside in the United States. The writ was filed on 17
November 2003 together with an ex parte application for an injunction. In the
injunction application, the plaintiff sought orders effectively freezing the alleged
assets of her late father's estate until such time as the court could determine those
persons entitled to a legal interest in those assets. The deceased, 'Aisea Lupeheke
Taimani ("Aisea™) died on 17 August 2003.

In a supporting affidavit the plaintiff challenges the right of 'Aisea’'s widow, the
first defendant, Lita Taimani ("Lita") to administer the estate and she seeks the
appointment of the Registrar of the court to carry out that exercise.

The relief sought in the statement of claim is virtually identical to that asked for
in the injunction application. The plaintiff seeks orders of a temporary nature only
effectively freezing the various assets until further order of the court.

Surprisingly, no amended statement of claim has ever been filed. So, as the
pleadings stand, no substantive relief is being asked for. A statement of, claim must
state specifically the relief or remedy which the plaintiff claims. The court cannot be
left to speculate. As is noted in the (UK) Supreme Court Practice (the White Book
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1991) in relation to 0.18r.15, the English equivalent to the Tongan O.8 r.1, "the
practice is for the prayer for relief or remedy to come at the end of the statement of
facts and to start "the plaintiff claims ..." and then set out separately and distinctly in
numbered paragraphs the items of relief or remedy which are claimed."

In the present case, the plaintiff has followed that general format but she has
never sought any relief apart from the temporary orders freezing the assets pending
the main hearing and those orders were made in response to the injunction
application. In the circumstances, it would be tempting to end my judgment at this
point by simply acknowledging that the relief sought has already been granted and the
proceedings, therefore, are spent.

But a failure to comply with the Rules of procedure, even in form or content,
will be treated only as an irregularity and will not nullify the proceedings. In this
case, the defendants do not claim any injustice or prejudice and they have proceeded
on the basis that there are substantive issues for the court to determine. | will,
therefore, now deal with those issues as they have been identified by counsel in their
various submissions.

I should add that even the heading to the pleadings is not without controversy.
The writ is headed " 'Eita Holameitonga of California, United States of America suing
as next of kin for ..." (the names of her nine brothers and sisters are then listed).

The expression "next of kin" means nearest in blood but the evidence is that
'Aisea had other children to Lita who are living and residing here in Tonga. Mr
Tu'ivai challenges the accuracy of the "next of kin" expression in the context of this
case and suggests that the plaintiff is really suing in some other more general capacity
on behalf of the family in America.

As indicated at the commencement of this judgment, the plaintiff can probably
best be described as a representative plaintiff suing on behalf of and representing
herself and the nine named next of kin.

Against that rather convoluted introduction, | now turn to consider the merits of
the case. The property in dispute can be listed as follows:

Motorcar No. C5925;

A van No. L 8405;

50 length of tapa; (sic)

Term deposit of $55,000 at ANZ bank;

A deposit of $100,000 at the Tonga Development Bank;

A savings account at Westpac Bank of Tonga containing
$626.12;

Nine cattle in the custody of the fifth defendant;

8. A tractor and accessories valued at $24,000 in the custody
of the sixth defendant.

The plaintiff claims that all the items listed form part of 'Aisea's estate. It is also
claimed that, although 'Aisea left a will, the will was, in fact, invalid and hence he
died intestate. On an intestacy, section 16 of the Probate Act (Cap 16) would apply
and, pursuant to that section and the Schedule to the Probate Act, the widow, Lita,
would be entitled to only one third of the property and the children of the deceased
two thirds, in equal shares.

The defendants accept that the foregoing is effectively the relief which the
plaintiff seeks. The first defendant concedes that the motorcar, the Westpac Bank of
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Tonga account and $14,000 of the value of the tractor and accessories should properly
be included in 'Aisea’s estate but she contends that the claim in respect of the other
items should be dismissed with costs. The fifth defendant claims ownership of all the
cattle. The sixth defendant claims ownership of the tractor and accessories.

In her agreed bundle of documents, the plaintiff included a copy of a declaration
dated 14 March 2003 which she filed in other proceedings. The contents, helpfully,
set out more about the background to the present litigation. The facts as stated did not
appear to be in dispute.

The plaintiff, who was 'Aisea’s second eldest child, is now 42 years of age. She
spoke about how her mother, effectively, raised the 10 children. In one paragraph of a
declaration, Eita said:

"We earned our living from farming and we noticed that when
it (was) harvest time or our mother was pregnant, our father
would go on the hunt for women and even stayed out with
them in de facto relations for some time."

The family moved to the United States in the 1970s and eventually the children
married and had their own families. They took turns in caring for their elderly mother.
In 1998 the mother decided that she wished to return to Tonga.

In 1999 the plaintiff and her husband built a new house for the mother on the
land which the family had originally lived on at Tatakamotonga. The house was
shipped to Tonga from the United States and it cost over US $100,000 to construct.

It appears that the mother moved into the house for a period in 1999 and then
returned to the States in December of that year to spend the new millennium with the
plaintiff's family. She ended up staying on much longer but she had finally arranged
to return to Tonga in February 2001.

Nothing very much is said in the plaintiff's declaration about 'Aisea apart from
noting that he had apparently promised to reunite with his wife in Tonga in March
2001.

In February 2001, just before she was due to return to Tonga, the mother learned
that 'Aisea had already returned to Tonga and he was again living with his de facto
partner, Lita. The plaintiff said that when her mother learned of this "betrayal” she
suffered two strokes and died in pain on 21 February 2001.

At the mother's funeral in the States the family were reunited. They had a
meeting with the father, 'Aisea, and they made him promise that he would not live
with any other woman in the house that had been built for the mother at
Tatakamotonga and that he would not remarry.

In February 2003 the plaintiff heard "a rumour"” in the States that 'Aisea had
married Lita. On 12 March she had a telephone conversation with him in which he
confirmed the rumour. He also told her that he, Lita and their children were planning
to move into the house at Tatakamotonga which the plaintiff and her husband had
built for the mother.

The plaintiff then apparently flew to Tonga from America the next day and
immediately made arrangements to pull down the house in question and remove the
wreckage.

On 14 March 2003, the plaintiff completed the declaration which this
background information has been extracted from. The declaration was filed in court
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in support of her application for an order allowing her to demolish the house at
Tatakamotonga. She estimated that the demolition work would take five days and she
undertook to meet all the costs involved. Significantly, in terms of the present
proceeding, in her declaration she stated the following:

"42. | know for certain the defendant (‘Aisea) had funds over
TOP $200,000 invested on term deposit with the ANZ bank in
Nuku'alofa, and he can easily build up another house for him
and his new family at any time."

An order was duly granted authorising the demolition work to proceed.

In the present case, the first plaintiff, Lita, gave evidence that at about the same
time that all this was happening, i.e. March 2003, 'Aisea was not keeping in good
health. He was suffering from shortness of breath and had to be admitted to hospital.
In April 2003 he travelled to the United States for medical treatment. He had an
operation and was away from Tonga for one month. On 5 August 2003 he returned to
the States for a medical checkup. Twelve days later, on 17 August 2003, while still in
the States, 'Aisea committed suicide.

Lita, who is now 33 years of age, told the court that she had married 'Aisea on
21 January 2003. Prior to the marriage, the couple had had four illegitimate children
-- one son born on 28 April 1989 and three daughters born respectively on 29 June
1992, 22 October 1998 and 24 September 2002. In each case 'Aisea had signed the
Register Book as being the father and he is recorded as the father on the children's'
birth certificates.

Lita said that although 'Aisea was a permanent resident of the United States, he
lived with her and the children for periods when he returned to Tonga and he
provided regular financial support for them. Lita was aware that 'Alsea was married
with a wife living in the States. She said that she was also aware that even when he
was living with her he had "two or three other woman" here in Tonga.

On 8 January 2002 'Aisea had opened a term deposit account with the ANZ
bank in Nuku'alofa (account number 126095-6) and had invested $200,000 in that
account for a term of two years. The bank subsequently allowed "partial breakouts" as
the withdrawals were called.

On 10 September 2002 'Aisea made a will leaving the entire $200,000
investment, together with other monies, to his daughter 'Eita, the plaintiff, "TO
SOLELY GET IT FOR HERSELF." He told 'Eita about the will when she visited
Tonga in October 2002. He never told her subsequently that he had made a later will
leaving the $200,000 to his new wife Lita. It is not clear from the evidence whether
‘Eita was aware of the rule that a will is automatically revoked, anyhow, by the
testator's marriage.

'Aisea’s second will was made on 21 March 2003, two months to the day after
his marriage. Lita was appointed executor. The will then went on to provide:

"I DEVISE MY PROPERTIES as follows:
My TOP $200,000 together with interest thereon, or balance

thereof, which is deposited in a term deposit account number
126095-6 at the ANZ Banking Group Ltd, | DEVISE IT to
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my wife LITA FOTU'AIKA of Pahu, Tongatapu to support
herself and for the maintenance of our four (4) children,
namely: " (the children are then named).

Earlier in that same month, 'Aisea had visited the ANZ Bank. Fotolina Fonua, a
senior consultant with the bank was called as a witness on behalf of the first
defendant. She told the court that she recalled 'Aisea instructing her on that visit as to
how he wanted account number 126095-6 changed into a joint account with his wife.
She explained to him the procedure. She told him that he would need to put the
instruction in writing and he would need to bring his wife along to the bank so that
she could sign as a signatory to the account.

'Aisea told Fotolina that he could not write English and so she helped him
prepare the instructing letter to the bank. It is dated 6 March 2003. The letter reads:

"Instruction to my account # 126095-6

I'm (sic) hereby authorise my wife Lita Fotu'aika to signed on
my behalf if there's any unexpected problem will cause me.

Should you require any further details please refer Silivia
Lasalo or Fotolina Fonua."

Fotolina said that her understanding of the instruction was that Lita could only sign
on the account if any unexpected problem or accident happened to Aisea.

The witness said that she also recalled 'Aisea returning to the bank later in the
month with Lita and his newly completed will. She arranged for Lita to become a
signatory to the account and she took a photocopy of Aisea's will.

The plaintiff challenges the validity of that will dated 21 March 2003. First, she
claims that it is invalid because it refers to a specific bequest of $200,000 whereas the
evidence is that on 6 January 2003 Aisea had withdrawn $25,000 from the account to
purchase a tractor with accessories. Secondly, it is contended that the will "is flawed"
because the beneficiary, Lita, had already been made a signatory to the account and
so, in effect, the testator was making a bequest of something that had already been
gifted to the beneficiary.

No authorities were cited in support of either proposition. The short answer to
the first objection is that the will specifically referred to the balance of the term
deposit (whatever that may have been at the data of death). The second objection,
likewise, has no substance. It is not uncommon for a joint account holder, particularly
the one who initially provided all the funds, to include in his or her will a specific
bequest to the other of the balance of the account. Such a disposition is useful in that
it rebuts any presumption of a resulting trust in favour of the estate of the joint holder
who provided the initial funds.

Apart from the withdrawal of $25,000 in January 2003 to buy the tractor, there
was another more significant development with the ANZ account prior to 'Aisea’s
death. On 25 June 2003 $100,000 was withdrawn and invested on promissory notes at
the Tonga Development Bank (“TDB"). 'Aisea first discussed this proposal with Lita
before making the change. He was able to negotiate a slightly higher interest rate at
the TDB. He told Lita that the money was to build a house for her and their children.
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Lita also related another conversation they had about the money on the same
day that 'Aisea flew to the United States for the final time on 5 August 2003. It was
the last conversation they had before she took him to the airport. 'Aisea said to her
that if it comes December and he has not returned then she should go and withdraw
the $100,000 and build a house for their children.

Lita was asked by Mr Niu whether she knew of any reason why he had
mentioned that he might not be back by December. She replied:

"He repeatedly told me that he wanted to die and kill himself.
| told him not to because | could not survive with our
children. He said that the money is all for you. | thought he
was only saying it and he would not do anything to himself.
He told me this on the day and | took him in the afternoon to
the airport.”

I accept all that evidence.

At the date of 'Aisea’s death the balance remaining in ANZ account, 126095-6,
stood at $55,000. In addition to the initial withdrawal of $25,000 to buy the tractor,
‘Aisea had withdrawn $20,000 on 28 July 2003 in connection with his pending visit to
the United States. There was also the $100,000 investment in promissory notes held
at TDB. In my view, Lita was the joint owner of the funds held in both those
accounts. 'Aisea had made that decision back in March 2003 when he made Lita a
signatory to his ANZ account.

Although the instructing letter to the ANZ bank dated 6 March did not spell out
the fact that Lita was to be a joint holder of the account, the intention was clear and
both Lita and Fotolina Fonua knew that what 'Aisea intended by the reference in his
letter to "unexpected problem" was that if he was to die then his wife Lita was
authorised to sign for and withdraw funds from the account.

As Mr Niu noted in his submissions, the fact that, after 'Aisea's death, the ANZ
bank allowed Lita to freely sign for and make withdrawals from the account upon
production of his death certificate, corroborates what both witnesses had told the
court about their perception of 'Aisea's intentions.

When the $100,000 was subsequently invested in TDB promissory notes, 'Aisea
made it clear to the TDB bank that Lita was a joint holder of those funds.

Fusipeau Fifita, an accounting officer with the TDB with some 10 years
experience, told the court that she recalled 'Aisea calling to inquire about interest
rates. Because of the large amount he was proposing to invest, the bank agreed that
the rate would be 6% instead of the usual 5.6%. Fusipeau completed the application
form for the promissory notes and all ‘Aisea then had to do was sign his name
towards the foot of the form, which he duly did.

There is a lined space in the application form where the name of the applicant is
to be written in block letters. Virtually the whole of that line is taken up with the
name "Aisea Lupeheke Taimani®, then there is a stroke followed by the words "Lita
Taimani”. Lita's name is obviously an add-on. It is squeezed in at the end of 'Aisea’s
name.

Fusipeau explained to the court that she had written down 'Aisea’'s name only
and then he had asked her to include his wife, Lita's name, and she did. | accept that
explanation. 'Aisea also told the bank officer that if anything happened then she
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should contact Lita. He explained to Fusipeau that he had children who were still
young and the purpose of the money was to educate them and build a house for them.

Fusipeau told the court that, in accordance with the bank documentation, the
account was then a joint account and if anything happened to one of the holders the
money would automatically go to the other.

Mr 'Etika vigorously cross-examined Fusipeau over the subsequent insertion of
Lita's name on the application form. He put it to the witness that it was a different
style of writing and it had been written much later by some other person. Fusipeau
denied both propositions. In his written submissions, counsel even went as far as to
suggest that Lita's name had been added to the form after 'Aisea's death at Lita's
request. As | recall it, that proposition was never put to the bank officer or Lita in
crossexamination but, in any event, | reject it as being quite preposterous. | found
Fusipeau Fifita to be an honest and reliable witness.

My finding that, at the date of 'Aisea’s death, Lita was a joint holder of the funds
in the ANZ and TDB accounts, is really a complete answer to the plaintiff's claim.
That in turn makes it unnecessary for me to have to consider some of the other
interesting scenarios Mr Niu referred to in his submissions dealing with joint bank
accounts where the original depositor's intentions may be more difficult to discern. In
this case, 'Aisea’s intentions were explicit and well recounted by the first defendant
and her witnesses.

If any additional confirmation of 'Aisea’s intentions was required then one need
look no further than the terms of his final will. The fact that he gave a copy of his will
to Fotolina Fonua at the ANZ Bank clearly corroborates his verbal advice to the bank
officer that upon his death the funds belonged to Lita.

My finding in relation to the $55,000 balance held in the ANZ account at the
date of 'Aisea's death is also a complete answer to the plaintiffs claim in respect of the
van and the tapa. Both the van and the tapa (which, in fact, consisted of two fuatanga
tapa) were purchased with funds drawn from that $55,000 balance. They, therefore,
rightfully belong to the first defendant.

That leaves only the claims in respect of the cattle and the tractor to be resolved.
As was noted by the Privy Council in Sandys v 'Otukolo Tonga LR Vol 2 (1956) 200,
section 109 of the Evidence Act (Cap 15) gives rise to a presumption of ownership
arising from mere possession. The fifth and sixth defendants have possession of the
cattle and tractor respectively.

The plaintiff gave no evidence in chief that would support her claim to the
cattle. For his part, the fifth defendant, 61-year-old 'Alipate Sefo told the court that
back in July 1992, 'Aisea had given him four cows for looking after his (‘Aisea’s
mother). Two were for the mother and/or her funeral, the other two were Sefos. Sefo
still looks after ‘Aisea’s mother. She is now 87.

The fifth defendant described to the court how the number of cattle had over the
years varied as some had been disposed of from time to time on 'Aisea’s instructions
but at the time of 'Aisea’s death the number of cattle in total stood at nine. Sefo's
evidence was that on the day before 'Aisea had left for the United States for the last
time, in August 2003, he had gifted all of the cattle to Sefo.

I accept that evidence and | note that the first defendant also accepted it even
though, as Mr Niu pointed out, it was against her interest in that the cattle would not
form part of 'Aisea’s estate of which she is entitled to one third share.



360

370

380

Holameitonga v Taimani anors (SC) 49

The position regarding the tractor is also complicated but, in summary, the
tractor is the one referred to earlier in this judgment which 'Aisea had withdrawn
$25,000 from the ANZ Bank account to purchase in January 2003. In March 2003 he
agreed to sell it to the sixth defendant, Lo'amanu Taimani, for $24,000. Lo'amanu had
no money at the time that he undertook to pay the purchase price from the proceeds of
the sale of his squash harvest for 2003. As it turned out, the 2003 squash season was a
disaster and Lo'amanu has still not paid the $24,000. He, nevertheless, freely
acknowledges the debt.

There was obviously a close understanding between 'Aisea and Lo'amanu. They
are first cousins. At no stage did 'Aisea operate the tractor himself but right from
when he first purchased it in January 2003 he had left it in Lo'amanu's possession.

I accept Lo'amanu's evidence. The tractor belonged to him at the date of 'Aisea’s
death and not to 'Aisea, even though Lo'amanu was still to pay for it.

There is an additional complication. Lita told the court, and her evidence was
unchallenged, that 'Aisea had said to her that when Lo'amanu paid the money for the
tractor, she was to give $10,000 to his mother. | accept that evidence. It is consistent
with 'Aisea’s general prognostication that his fate was sealed. It effectively means that
the $10,000 was gifted to his mother prior to his death and when paid by Lo'amanu,
that $10,000 will not form part of the estate. The right to recover the balance of the
purchase price, namely $14,000, does remain an asset of the estate.

In summary, the claims by the plaintiff in respect of van L8405, the tapa, the
balance held in the ANZ Bank term deposit account, the promissory notes at the TDB
totalling $100,000 and the cattle are all dismissed. Those assets do not form part of
'Aisea’s estate.

The motorcar C5925, the $626.12 in the Westpac Bank of Tonga account and
the $14,000 chose in action, being part of the sixth defendant's debt in relation to the
tractor, are declared part of or the whole (as the case may be) of the estate (it is
unclear whether any other assets are involved in the estate apart from those
challenged by the plaintiff in this proceeding).

I have every confidence that the first defendant, with the assistance of her
counsel, will conscientiously administer her late husband's estate and | decline the
plaintiff's request to have the Registrar appointed Administrator.

The defendants are entitled to costs to be agreed or taxed.
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R v Lolohea

Supreme Court, Nuku'alofa
Ford J
CR 370/2003

8 and 15 April 2004; 16 April 2004

Criminal procedure — admission of confession — not voluntarily obtained -
excluded

The accused, 22-year-old Pita Lolohea of Popua, faced two counts. Count one, a
housebreaking charge, alleged that on 16 February 2003 he broke into the home of
William and Janine Holden at Popua and count two, a theft charge, alleged that he
stole from the Holden's home some 55 items of jewellery, household goods and other
personal possessions totalling in value $7241. Lolohea was arrested on Saturday 26
July 2003. In addition to the present charges relating to the Holden's property, he also
faced three other charges in connection with an alleged break-in at the home of Tupou
Tangitau at Houmakelikao on 14 February 2003. The accused pleaded not guilty to all
the charges and elected trial by jury. Close to the hearing date the Crown withdrew
the charges relating to the Tangitau break-in and the accused changed his plea to
guilty in relation to the present charges. He was remanded for sentencing and a Social
Inquiry Report was called for. When the probation officer reported back it was clear
that the accused still maintained that he was innocent of both charges relating to the
Holden's home. He told the probation officer that the real culprits were his brother
Manu and a Semisi Funaki and that he was really taking the blame for them. The
Court indicated that it was not prepared to accept his guilty plea and the matter was
set down for trial. There were no eyewitnesses and the only evidence that the Crown
had against the accused was his confession to the police accompanied by the usual
record of interview and statement of charges forms. The accused denied that his
statement to the police was given voluntarily or that it even was his own statement.

Held:

1.  The Crown needed to prove beyond reasonable doubt that any confession
obtained from an accused person was given voluntarily and not as a result
of inducement, threat or promise relating to the charge. The Court also had
a general discretion to exclude any confession made to a police officer
while the accused person was in custody.

2. The Court was satisfied that the accused was correct and he did not have
any idea of the contents of the Record of Interview that he was being
asked to sign.
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3. The voir dire evidence was such that, even had the police statements not
been excluded under section 21 of the Evidence Act, the Court would have
disallowed them pursuant to the proviso to section 22.

4. As the Crown indicated there were now other witnesses, the hearing was
scheduled to resume on 30 April 2004.

Statute considered:
Evidence Act (Cap 15)

Counsel for Crown :  MrSisifa
The accused in person

Judgment

Police officers need to understand that if an accused person is subjected to
police brutality either during or after apprehension then they are wasting their time
coming along to this court later contending that a confession extracted from the
accused, without counsel being present, was given voluntarily. That is what happened
in the present case.

The accused, 22-year-old Pita Lolohea of Popua, faces two counts. Count one, a
housebreaking charge, alleges that on 16 February 2003 he broke into the home of
William and Janine Holden at Popua and count two, a theft charge, alleges that he
stole from the Holden's home some 55 items of jewellery, household goods and other
personal possessions totalling in value $7241.00.

Lolohea was arrested on Saturday 26 July 2003. In addition to the present
charges relating to the Holden's property, he also faced three other charges in
connection with an alleged break-in at the home of Tupou Tangitau at Houmakelikao
on 14 February 2003.

The accused pleaded not guilty to all the charges and elected trial by jury. Close
to the hearing date the Crown withdrew the charges relating to the Tangitau break-in
and the accused changed his plea to guilty in relation to the present charges. |
remanded him for sentencing and called for a Social Inquiry Report. When the
probation officer reported back, however, it was clear that the accused still
maintained that he was innocent of both charges relating to the Holden's home. He
told the probation officer that the real culprits were his brother Manu and a Semisi
Funaki and that he was really taking the blame for them.

In those circumstances, and after maintaining his innocence in open court, |
indicated to the accused that | was not prepared to accept his guilty plea and | set the
matter down for trial.

At the outset of the hearing Crown counsel made it clear that, although he
would be calling Janine Holden to speak about the break-in and the items stolen, there
were no eyewitnesses and the only incriminating evidence that the Crown had against
the accused was his so-called confession to the police accompanied by the usual
record of interview and statement of charges forms.

The accused was not represented by counsel but he strongly denied that his
statement to the police was given voluntarily or, for that matter, that it even was his
own statement. He maintained that his record of interview was written down by the
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police officer and it was the officer's statement, not his own. I, therefore, called for a
hearing on the voir dire to establish the admissibility of the statement in question.

Under section 21 of the Evidence Act the Crown needs to be able to prove
beyond reasonable doubt that any confession obtained from an accused person was
given voluntarily and not as a result of inducement, threat or promise relating to the
charge. Under the proviso to section 22, the court also has a general discretion to
exclude any confession made to a police officer while the accused person is in
custody.

The accused took the oath and told the court that when he was arrested by the
police he was physically beaten up. He said that he was punched behind the ear and
on his left eye and mouth. A top front tooth was loosened and he demonstrated to the
court how it is still visibly loose today. He also told how, after he was punched to the
ground, he was kicked in the ribs and stomach by one or more of the arresting
officers.

The accused said that he was then taken to the police station and locked in a
cell. Later that day he asked if he could be taken to hospital for treatment because he
was in pain and, to their credit, the police took him to Vaiola Hospital at
approximately 8 p.m. the same evening. A doctor examined him and asked him if he
wanted to lodge a complaint. According to the accused, he was not given an
opportunity to answer because the constable guarding him said to the doctor: "No,
that's all right. It's a result of running away."

The accused said that the doctor then treated his injuries and bandaged his head.
He was taken back to his cell at the Central Police Station.

Referring to his interview next day by the police, the accused said that he was
taken upstairs and interviewed by "Alipate" (it turned out to be detective Cpl 'Alipate
Finau). He said that 'Alipate cautioned him and in cross-examination he admitted that
the officer had also asked him if he wanted to have a lawyer present before the
interview commenced. The accused replied that he wanted a lawyer but he said that
all 'Alipate then did was to go downstairs, walk back up again and continue straight
on with the interview without saying anything about the lawyer.

The accused said that when the interview commenced, he began to give his
version of events but 'Alipate said, "no, you're lying" and he punched him in the
mouth and his mouth started bleeding. The accused said that after that 'Alipate just
carried on writing out the statement and when it was finished it was not read back to
him nor was he asked to read it. He was told by 'Alipate just to sign every answer on
the spots that he had marked in red ink.

One thing that did emerge during the accused's evidence in chief and cross
examination was that, if not quite illiterate, he has a very poor command of reading,
spelling and writing. It took a long time for him to read a few words from the very
short so-called confession that he himself had written. He said that 'Alipate had told
him what to write. Another sentence he wrote in the same document was quite
indecipherable, even to the experienced court translator. These observations assumed
some significance later in the voir dire hearing.

In his evidence in chief, detective Cpl Finau said that the accused had been
arrested on Saturday 26 July 2003 and he had interviewed him in connection with the
Tangitau charges on Sunday 27 July and in connection with the Holden charges on
Thursday 31 July. The officer was unable to explain, the delay between the interviews
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or the significant period in total which the accused had spent in custody apart from
observing that "further work™ was being done on the case.

Cpl Finau said in evidence in chief that he had not been involved in arresting the
accused and that he had not noticed any injuries on him on either occasion when he
conducted his interviews. He denied striking the accused or threatening him in any
way. He said that all the recorded answers were given by the accused and at the end
of the interview he had read back to him the whole of the interview and the accused
had then signed alongside each answer. There then followed a rather surprising
admission in cross-examination but before getting to that point, | set out from the
transcript the relevant passage from the police officer's evidence in chief:

"A. The accused was arrested on the 26th which was a
Saturday and | commenced working on him taking a
statement on the 27th.

Q. On the 27th, when the record of interview was made, how
did you see his demeanour, his appearance? Was he satisfied
with everything that occurred to him?

A. | believe that he was okay, he was satisfied, save for the
fact that he was concerned about him being arrested by the
police.

Q. The first time you saw him, did you notice any injuries?

A. No."
There then followed, in cross-examination, the following exchange:

"Accused: You denied seeing me and | was injured?

A. Well, | did not see you with any injuries because | only
came to the police station later on.

Accused: Whilst having this record taken down my head and
ear was currently bandaged and | had this swollen eye but
you're saying | was not injured?

Accused: You did not read me the questions and answers |
had ...

Court: Sorry, just pause. You put a previous question and |
didn't get the answer. Was there an answer to it?

Interpreter: No sir.
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Court: Right, well 1 want you to answer that question that he
put to you that while you were taking down his record he had
his head and his ear bandaged and he had a swollen eye what
do you say about that?

A. Yes sir, it is admitted that there was bandage - that the
head was bandaged.

Court: You admit the head was bandaged, what about the
swollen eye?

A. | cannot recall whether he had a swollen eye but | could
recall he had a bandage.

Court: So you could see that he was injured?
A. Well, | just recall it now that his head was bandaged.

Court: So, I'm putting it to you, you could see that he was
injured?

A. Yes."

Later, Cpl Finau admitted that he was aware that the accused had been taken to
hospital for treatment and that he had his head bandaged during both the interview on
the 27th and 31st of July.

Police officer 'Ahofono also gave evidence on the voir dire. He was the
countersigning officer who had sat in on the interview in question. He confirmed that
the accused had a white bandage wrapped around his head but he denied that Cpl
Finau had punched the accused as alleged. He recalled Cpl Finau asking the accused
if he wanted a solicitor present but he could not recall the accused's response.

Significantly, 'Ahofono said that all the documents were given to the accused to
read through himself before he signed. Cpl Finau, on the other hand, had said that he
had read out the contents of the documents before the accused signed.

The accused told the court that whilst he was being held at the police station he
asked to see a lawyer to complain about his treatment by the police. An interview was
arranged with Mr Teisina Fifita. The accused waived his right to claim solicitor/client
privilege and Mr Fifita gave evidence on the voir dire. He confirmed seeing the
accused at Central Police station and noting his injuries but he could not remember
the date of his visit. He had been contacted by the accused's father.

Mr Fifita said that he recalled that the accused had a bandage around his head
which appeared to have been a hospital bandage. It covered a cut above the right eye
and another wound behind one of his ears. Mr Fifita pulled back the bandage so that
he could inspect those two injuries. He was told that there was another cut on the
head but he would have needed to completely remove the bandage in order to inspect
that injury and he decided against it. Mr Fifita said that the bandage ran above the
eyes and he could see that both of the accused's eyes were blackened and swollen.



200

210

220

R v Lolohea (SC) 55

The right eye was the most badly injured. The witness said that he could hardly see
any of the eyeball in the accused's right eye because of the swellings.

Mr Fifita told the court that the accused said he had been assaulted by the police
and he also alleged that he had been beaten by the investigation officer in order to get
him to confess. He wanted counsel to take court action against the police. | accept Mr
Fifita's testimony.

After listening to all the voir dire evidence, | indicated to Crown counsel that
the evidence was overwhelmingly against the admission of the statements. | said that
I would give my reasons in writing and | now do so.

The accused has not established to my satisfaction that Cpl Finau did, in fact,
punch him as claimed but, of course, that is not the test. The accused does not have to
prove anything. As | have already observed, it is up to the Crown to prove beyond
reasonable doubt that the statements were voluntarily given.

Cpl Finau is a large well built man with quite an intimidating demeanour. The
accused is of slight build. Having already been brutally attacked by the arresting
officers, the accused would have been only too keenly aware of the need to
co-operate with the police. That in itself would have been sufficient inducement in
terms of section 22. The threat did not have to be spelt out anymore. Its presence was
already visible, albeit, wrapped up in a bandage.

Then there is the conflict in the police evidence as to whether the statement was
read back to the accused or whether he was given an opportunity to read it for himself
before he signed. Given that conflict, and the accused's state of illiteracy, | do not
believe either police officer. | am satisfied that the accused was correct and he did not
have any idea of the contents of the Record of Interview that he was being asked to
sign.

The voir dire evidence was such that, even had the police statements not been
excluded under section 21 of the Evidence Act, | would have disallowed them
pursuant to the proviso to section 22.

After | gave my oral ruling yesterday, Crown counsel said that, contrary to his
earlier indication, he now had other witnesses. | have, therefore, scheduled the
hearing to resume on 30 April 2004.
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Veikoso v Dateline Shipping anors

Supreme Court, Nuku'alofa
Ford J
CV 173A/2003

12, 13, 26, and 27 February, 11 and 25 March 2004; 10 May 2004
Contract law — breach of contract — contract proved and claim allowed

The plaintiff was a grower of taro and yams on his tax allotment. In or about May
2001 the respondent decided to ship a reefer container (a container with refrigeration)
load of taro and yams to San Francisco for selling on the US market. The plaintiff
entered into a contract with Dateline for the supply of a container for that purpose.
The loading of the container commenced on Tuesday 22 May 2001. 26 bags of yams
and 41 bags of taros were loaded into the container. On each day from then until
Friday 25 May further bags of yams and taro were loaded into the container. By the
end of the week the container held 151 bags of yams and 47 bags of taro. It was a
little over half full. No further loading was carried out over the weekend. On Monday
28 May 2001 the person whose truck the respondent was using to transport the
produce to the wharf went to the wharf sometime between 10 am and 11am. When he
opened the door to the container, he noticed that the temperature was no longer cold.
It was found that the produce had thawed and was no longer fit for export. Some was
fed to pigs. The rest was taken to the dump. The plaintiff alleged that Dateline
Shipping had contracted to provide a continuous power supply to the container on the
wharf up until the time when the ship sailed and, in breach of that contract, the power
supply to the container failed, resulting in the loss of the produce. The plaintiff sought
damages totalling US $16,190 for the loss and a further T$3,379 for expenses
associated with the preparation and loading of the produce and other specified items.
The defendant denied having had a contract with the plaintiff and contended that the
plaintiff's contract was with the shipping company that entered into an agreement
with the plaintiff to transport his container of frozen produce to the States.

For the Court of Appeal decision, see Dateline Shipping Travel Ltd v Veikoso [2004]
Tonga LR 72.

Held:

1.  The Court found that no instructions were given to the plaintiff by any
Dateline Shipping staff about packing produce into reefer containers and
that the procedure followed by the plaintiff for loading his produce into the
reefer container was the normal practice for loading refrigerated containers
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at Queen Salote wharf. Therefore the Court found that the problem lay, not
with the method of packing but, with the refrigeration unit in the container.
Exactly what caused the problem was never revealed.

2. Although the breach of contract identified in the statement of claim was
directed at the failure of the electric power supply, the Court was satisfied
that the evidence was broad-based enough to encompass any failure in the
proper functioning of the container and that would include a compressor
failure. The defendant was fully aware of the case it had to meet and that
the real issue was whether or not the container was functioning properly.
There was no prejudice, therefore, if the cause of the problem was a
malfunctioning of the compressor as distinct from a failure of the power
supply.

3. The invoices produced satisfied the Court on the balance of probabilities
that the plaintiff had a contract with Dateline Shipping. The dates shown
for the supply of power in the replacement invoice show clearly that
Dateline Shipping was responsible for the supply of power to the container
from the very day that the container was made available to the plaintiff,
namely 22 May. Pursuant to that contract, the plaintiff was entitled to seek
the relief sought in his pleadings.

4. The plaintiff proved that the entire load inside the container was ruined
and that the load equated to 151 bags of yams and 47 bags of taros. The
Court accepted the figures per bin claimed by the plaintiff but the damages
award would be in Tongan currency and not US currency.

5. There was a claim for expenses of $1,379 incurred in respect of the
harvesting and processing of the ruined produce. This claim was
established and was not challenged in cross-examination. It was allowed in
full. The claim for loss of reputation and distress was not proven, either in
terms of amount or entitlement, and was, therefore, disallowed.

6. The plaintiff succeeded in his claim and judgment was entered in his
favour in the sum of $17,569 together with interest at 10% from 30 June
2001 down to the date of payment. The plaintiff was also entitled to costs
but, given the unsatisfactory nature of the pleadings, failing agreement, the
award was fixed at three quarters only of the amount allowed upon

taxation.
Counsel for plaintiff : Mr Kengike
Counsel for defendants : Mr Edwards
Judgment
1. The Claim

The plaintiff, Luki Veikoso, is a licensed, law practitioner who frequently
appears in this jurisdiction. He is also a retired police officer and, as this case
illustrates, a grower of taros and yams on his tax allotment at Vaini.

This proceeding arises out of the plaintiff's first attempt to ship a containerload
of frozen taros and yams to the United States. The vessel was due to leave Nukualofa
on 8 June 2001. Loading of the container at Queen Salote wharf commenced on
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Tuesday 22 May. By the end of that first week the container was over half full of
frozen produce. When the container was next inspected, however, on Monday 28
May, the produce was no longer in a frozen state. It was discoloured and soft and,
according to the plaintiff's evidence, no longer fit for export. Some of the load was
fed to pigs. The rest was taken to the local garbage dump.

The plaintiff brings this claim against Dateline Shipping & Travel Ltd
("Dateline Shipping"). It is alleged that Dateline Shipping had contracted to provide a
continuous power supply to the container on the wharf up until the time when the ship
sailed and, in breach of that contract, the power supply to the container failed,
resulting in the loss of the produce. The plaintiff seeks damages totalling US
$16,190.00 for the loss and a further T$3,379.00 for expenses associated with the
preparation and loading of the produce and other specified items.

For its part, Dateline Shipping denies ever having had a contract with the
plaintiff. Dateline Shipping's defence, basically, is that the plaintiff's contract was
with S.F. Enterprises Ltd, the shipping company that entered into an agreement with
the plaintiff to transport his container of frozen produce to the States.

2. The Proceedings

The proceeding has been fraught with procedural problems from the outset and
these continued up until the final days of the hearing. They reflect badly on both the
plaintiff and his counsel.

The plaintiff relies on one cause of action only, namely, breach of contract. He
makes no allegations of negligence. But, instead of focusing upon the company he
alleges he had the contract with and proceeding against that company as sole
defendant, he adopted what can only be described as a "scattergun™ approach and
issued his writ against both companies and all the individuals he had any dealings
with in connection with the transaction, claiming that he had a contract with them all.
Not surprisingly his approach resulted in strike out applications by the defendants and
at one point the plaintiff, effectively, discontinued his original claim, without giving
proper notice, and began again by issuing a new writ.

The original statement of claim named seven defendants — Dateline Shipping, S.
F. Enterprises Ltd and five individuals. The latest statement of claim (effectively the
fifth amended statement of claim) could properly be described in the words of former
Chief Justice Williams in Latu v Fonua "patchwork, piecemeal pleading”. The
defendants are Dateline Shipping and three named individuals but Mr Edwards made
it clear from the outset that Dateline Shipping does not dispute that the named
individuals are its employees and that, at all material times, they were acting in the
course of their employment with the full authority of their employer.

Effectively, therefore, the case has proceeded as one against Dateline Shipping
only and | propose to deal with it on that basis. | will need to return to the procedural
problems later in this judgment, but, in general, the approach | have taken to the
inadequate pleadings and other procedural defects identified in the present case is that
adopted by this court in the past namely, that in spite of the defects, if an issue is
raised and understood by the opposing party then it should be dealt with on its merits.
I am satisfied that Dateline Shipping was fully aware of the issues involved in this
case.
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3. Introduction to Dateline Shipping

The plaintiff, Luki Veikoso, now aged 73, told the court that he has two sons
who are residents in the United States and in 2001 he wanted to ship a container load
of taros and yams to San Francisco for selling on the US market. He had never
exported produce before and he was unsure as to how he should go about it. He first
approached S. F. Enterprises Ltd, a shipping company he had heard about that ran a
regular shipping service to the USA. On 18 May at 2 p.m. he attended the office of S.
F. Enterprises Ltd at Queen Salote wharf.

Mr Veikoso described how he had a meeting with Susana Mariner and Mr
Tevita Afeaki of S. F. Enterprises Ltd (Ms Mariner actually filed an affidavit stating
that she, in fact, works for Port and Services Ltd., but she did not give evidence). Mr
Veikoso said that he told them both what he wanted to do and they indicated that S. F.
Enterprises was willing and able to ship his container of produce but it would-be up
to him to first pack the container so that it was ready for shipment. He was told that S.
F. Enterprises Ltd would not come into the picture until the container was loaded onto
the ship. The next vessel to the States was due to depart from Nuku'alofa on 8 June
2001.

Mr Veikoso said that Susana Mariner then told him that she would ring Dateline
Shipping to arrange a container for him. She telephoned Mr Tevita Afeaki Jr (the son
of Mr Tevita Afeaki who works for S. F. Enterprises) and Mr Veikoso was told to go
and see him to organise a container.

Even though Mr Veikoso was given leave to refer to relevant diary entries, some
of his evidence was at times confusing. | accept, however, that he had a meeting with
Mr Afeaki Jr on the wharf and he was told by him that he would have to go to the
office of Dateline Shipping. He did so on that same day, 18 May 2001, and he then
met up with a Mr Fine Tohi, the company's Operations Manager.

Before dealing with the meeting with Mr Tohi, however, it is necessary to say
something further about the meeting on the wharf with Mr Afeaki Jr. It was not
covered in Mr Veikoso's evidence in chief but, in answer to questions from Mr
Edwards in cross-examination, Mr Veikoso agreed that he had been given certain
instructions by Mr Afeaki Jr. Elaborating on this statement, the plaintiff said that he
had explained to Mr Afeaki Jr that he wanted his produce frozen. He also told him
that he would be bringing his produce to the wharf from his allotment in Vaini in
stages because the crops would be picked in the mornings and packed every
afternoon. Mr Veikoso said that Mr Afeaki Jr told him that there would be no
problem. He also confirmed that the reefer container would be plugged into the
electricity supply at the wharf and that the company had an engineer (electrician) who
would look after the container at all times to make sure that the powersupply did not
fail. Mr Veikoso strongly denied the further proposition put to him in
cross-examination that Mr Afeaki Jr had given him express instructions about loading
the container and had warned him that he needed to be careful about packing
unfrozen produce into the container with frozen items. | will need to return to this
point because it is a crucial part of the defendants' case.

Returning now to the meeting Mr Veikoso had that same afternoon with Mr
Tohi, the witness said that after he explained to Mr Tohi what he was planning to do,
the latter confirmed that Dateline Shipping was able to provide him with a reefer
container but it would first need to be checked out by their electrician and Mr
Veikoso would be told when the container was ready to accept produce. Mr Tohi also
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warned Mr Veikoso that he would be responsible for electricity charges and some
other expenses relating to the container up until the time when the ship sailed.

4. The Loading of the Container

Mr Veikoso said that the next development came on 21 May 2001, which was a
Monday. He received a telephone call from Susana Mariner to say that Fine Tohi had
called her to confirm that the container was ready.

On Tuesday 22 May at approximately 5 p.m., Mr Veikoso made the first
delivery of produce from his allotment at Vaini to the wharf. He said that Fine Tohi
pointed out the container he was to use. It had the number LPIU5719940. He told the
court that on that occasion he packed 26 bags of yams and 41 bags of taros. Each bag
weighed approximately 50-80 kg. He likened the bags to onion bags with the tops
stitched together.

Mr Veikoso explained the various steps that had to be undertaken before
trucking the produce to the wharf. The picking was carried out in the fields during the
morning hours by six women pickers. The produce was then taken to the packing
shed in Vaini where it was prepared for export. First, the taros and yams were washed
and put out to dry. Next, they were peeled and washed again.

A Ministry of Agriculture Inspector, Sione 'Ofa Vaka'uta, was at the Vaini site.
He ensured that all the yams and taros were properly cleaned before being packed
into the bags. He also checked the cleanliness of the truck taking the loads to the
wharf. The evidence was that the Inspector would then accompany each load down to
the wharf and he personally supervised the loading of the bags into the container
ensuring that they were not dropped or otherwise damaged during the loading
operation. The Inspector estimated that each truckload taken to the wharf took
between six and ten minutes to pack into the container. He said that five men were
involved in the loading exercise and they worked as fast as they could so as to ensure
that they did not lose too much cool air from the container.

Mr Veikoso said that when they opened the container on that first occasion its
temperature was very cold. After packing the first load he then handed the container
key to Susana Mariner at her office. She was closing up for the day and he told her
that he would be returning the next day with more produce.

On Wednesday 23 May the procedure just outlined was repeated. On that
occasion, commencing at approximately 5:30 p.m., 77 bags of yams and six bags of
taros were loaded into the container. The produce that had been loaded on 22 May
was already frozen.

Mr Veikoso said that on Thursday 24 May they packed a further 37 bags of
yams and again he confirmed that the produce loaded on 22 and 23 May was
completely frozen.

On Friday 25 May at approximately 3 p.m. another 11 bags of yams were taken
to the wharf and loaded into the container. Mr Veikoso said that all the produce
loaded earlier was still completely frozen.

Thus, by the end of the first week, the container held 151 bags of yams and 47
bags of taros. It was a little over half full. No further loading was carried out over the
weekend. The next development came on Monday 28 May 2001.

Apart from the crucial issue of what, if any, instructions were given to Mr
Veikoso by Mr Afeaki Jr or Mr Tohi about the loading of the container, which | will
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need to come back to, the facts as | have just summarised them were proved to my
satisfaction although the evidence relating to the key or keys to the container was
confusing and | cannot be sure whether Mr Veikoso held the only key to the container
nor can | be sure, on the evidence, whether he handed his key to someone on the
wharf each night after the first loading or retained it in his possession. In all events, in
the end | do not consider this issue to be critical to my conclusions.

5. Discovery of the Problem

One of the witnesses called by the plaintiff was 62-year-old Sitaleki Tokotaha, a
planter from Ha'ateiho. It was his truck that Mr Veikoso used to transport his produce
from Vaini down to the wharf each day. Sitaleki said that he was the one who
discovered the problem with the container and he thought that this discovery was
made on the Friday. | am satisfied, however, that his recollection was mistaken and
that his discovery was made on Monday 28 May. In the end, | did not understand Mr
Edwards to contend otherwise.

Mr Tokotaha told the court that he had gone down to the wharf sometime
between 10 and 11 a. m.. He still had the key to the container with him from the
loading on Friday. When he opened the door to the container, he immediately noticed
that the temperature was no longer cold. In cross-examination the witness said that
the power to the container was still working but when he was asked by the Court how
he knew that, he conceded that he could not be sure whether the power was on or off.
He did say, however, that the temperature inside the container "was warm" and that
some of the produce had turned brown.

Mr Tokotaha was asked by the Court why he had inspected the container that
particular morning. He explained that some 30 of the bags of taros were his own and
he had given Mr Veikoso money for them to be included in his shipment. The witness
was not asked any questions by counsel about the arrangement he had entered into
with Mr Veikoso.

Mr Tokotaha went on to explain that he had heard stories about how containers
at the wharf sometimes had problems and so he had decided to inspect the container
in question for himself just to make sure that they were no problems. His prescience
on this occasion turned out to be well founded.

Mr Edwards cross-examined the witness quite vigorously over his failure to take
immediate steps to notify someone in authority of the problem. He asked Mr
Tokotaha why he had not mentioned the matter to someone at the wharf. Mr
Tokotaha replied that it wasn't his responsibility. He added that he had tried, without
success, to find Luki (Mr Veikoso) and he had not seen Mr Afeaki Jr at the wharf.

Mr Tokotaha was, however, able to make contact with Mr Veikoso later that
afternoon. He also told how, at approximately 8 p.m. that evening, Luki (Mr Veikoso)
and 'Ofa (the Ministry of Agriculture Inspector) met at his home and they all then
drove down to the wharf to inspect the container. Mr Veikoso had by then made
contact with Dateline Shipping and someone from the company (it turned out to be
Christopher 'Ali, the Assistant Operations Manager) also turned up. Mr Tokotaha said
that when Mr 'Ali inspected the container he commented that there was some problem
with it and it did not have the right temperature - it was not cold any more. The
witness was not challenged on this particular part of his evidence.
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In his evidence, Mr Veikoso said that he and 'Ofa had gone down to inspect the
container at 5 p.m. on Monday 28 May. He said that he noticed immediately that the
temperature inside the container was "not cold" and that the yams had turned black
and the' taros brown. The produce, he said, had turned soft "like overripe bananas".

Mr Veikoso then tried to make contact with Mr Roger Cocker, General Manager
of Dateline Shipping. He drove to his home at Sopu but his children said that he was
out at a meeting. Mr Veikoso called him on his mobile phone and implored him to
personally come down to the wharf and inspect the container. Mr Cocker told him to
go to the Dateline Shipping office and see Christopher'Ali about the problem. He did
so and they had the meeting at the container which | have already referred to in the
context of Mr Tokotaha's evidence.

Mr Veikoso said that Christopher walked around the back of the container,
looked at some device and then came back and confirmed that the container was not
working. He asked Christopher to touch the produce. Christopher said that he could
see that the yams had turned black and the taros brown but he did touch one of the
bags of taros. He agreed that it was soft and, according to Mr Veikoso, he made the
comment, "it's true, its turned bad." Mr Veikoso said that Christopher apologised and
told them that he would need to go and see the electrician and get him to try and fix it.

'Ofa Vakauta, the Ministry of Agriculture Inspector, confirmed in evidence that
after Christopher 'Ali had carried out his inspection around the back of the container
he made the comment that the container was not functioning properly.

'Ofa said that, as part of his normal duties, he was very familiar with the criteria
for exporting frozen produce and he was in no doubt, that the produce in the container
was no longer fit for export. He said that the air inside the container was not cold any
more, the produce was soft, it had shrunk and changed colour.

Quarantine Inspectors carried out separate inspections of the produce on 30 May
and 1 June and confirmed that the consignment was not fit for export.

The defence challenged much of this evidence. It was put to the plaintiff's
witnesses that, although the bags that were clearly visible at the front of the container
may have deteriorated, they could not be sure that the entire load had been affected
unless they had taken out all of the bags and inspected them individually.

When he gave his evidence on behalf of the defence, all that Christopher 'Ali
would admit to was, "we could tell that some stuff had started to go brownish™ and
that the temperature inside the container "had fallen from normal.”" In
cross-examination Mr 'Ali said that "just the top part had gone soft". He was asked
how much of the load was like that. He replied that it was the bags he could see from
the vehicle lights shining into the container.

I say at once that | accept the evidence of the plaintiff and his witnesses that the
temperature inside the container was no longer cold and that none of the produce was
fit for export. The Ministry of Agriculture Inspector described how the load had
"shrunk" in size. Defence counsel crossexamined the Inspector over his association
with Mr Veikoso and questioned his impartiality. Counsel pointed out that he was
also a resident of Vaini and his association with Mr Veikoso went back some 10
years. I, nevertheless, found Mr Vaka'uta to be an honest and totally credible witness.
His evidence on the condition of the produce in the container when he carried out his
inspection on the evening of 28 May was quite compelling. It clearly established to
my satisfaction that it was more than just the visible bags that had deteriorated. |
noticed that, perhaps unconsciously, as he talked about the load having shrunk in size,
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he demonstrated with his hands how the height of the entire load in the container had
reduced.

The question that then arises is how did this situation come about? What was it
that caused the drop-off in air temperature inside the container?

6. Dateline Shipping's Response to the Problem

For the defence, it is contended that the problem had nothing to do with the
functioning of the container itself but with the way in which the produce had been
packed. The thrust of the defence evidence was that the fresh produce should never
have been packed ' into the container that already held the frozen bags because the
fresh produce immediately causes the container temperature to drop to unacceptable
levels. Witnesses told the court that before fresh produce is packed into a container
holding frozen produce, the fresh produce should also be frozen as well.

Mr Afeaki Jr has been working on the wharf for Dateline Shipping for some six
years. Referring to his meeting with Mr Veikoso on 18 May 2001, he told the court
that he expressly explained to Mr Veikoso how the goods had to be packed. His
instructions were that the fresh produce had to be frozen before it was packed into the
container or else he would need to allow "a day or so" between packing each load.
The witness was in no doubt that the cause of the problem was Mr Veikoso's system
of packing produce day by day instead of allowing time for the temperature to fall to
its proper level.

Mr Afeaki Jr said that it was part of his job to check the container in question
each day during the week to make sure that the electricity was functioning properly
but his inspections were not carried out during weekends because he is not authorised
to go onto the wharf at weekends.

As it happened, the hearing had to be adjourned partway through Mr Afeaki Jr's
evidence. When he resumed his evidence 13 days later he repeated the explanation he
said that he gave to Mr Veikoso and others about packing refrigerated containers. He
told the court that what he says to them all is:

"The first thing | have to tell them is that if they want to load
stuff it should be frozen before it is packed. If foodstuffs can't
be frozen then pack it fresh but you have to leave it for two
days so that the produce in the container can freeze."

In his first account the witness had said that the packer should allow "a day or so"
between loads.

Christopher 'Ali, Dateline Shipping's Assistant Operations Manager, was not
asked, nor did he volunteer, in his evidence any information about the packing
procedure.

Mark Hojelsen from Fleming Electrical is the electrician retained by Dateline
Shipping and other shipping agencies to repair and test refrigerated containers. He
told the court that he would come across two or three cases a year where damage had
been caused to container cargo and invariably the damage had resulted from what he
described as "container overloading”. The witness explained that refrigerated
containers are set at -20° and if too much fresh produce is packed in with frozen
produce it reduces the temperature to such a level that the container is not able to
maintain all the produce in a frozen state.
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Mr Hojelsen said that he always advises people to pack only frozen produce into
a refrigerated container or else allow "a couple of days" before packing fresh produce.
He accepted that if this procedure is followed, it could take two to four weeks to load
a single container. There is no evidence that Mr Hajelsen ever had a conversation
with Mr Veikoso about these matters.

Mr Hojelsen said that he examined the container in question on 3 June 2001 and
that it was then working. He considered that the cause of the problem was "too much
non- frozen cargo"”. He was not asked, nor did he give any explanation, about the
delay between the discovery of the problem on. 28 May and his inspection. In any
event, as 3 June was a Sunday, his inspection was most likely carried out on either the
Saturday or the Monday.

When it was put to Mr Veikoso in cross-examination that Mr Afeaki Jr had
given him express instructions to be careful to make sure that the container was not
loaded with non-frozen produce, Mr Veikoso became visibly angry. He denied that
anything like that had ever been said by Mr Afeaki Jr and he retorted:

"Had he told me that, | would have asked him to get me
another reefer container to freeze it before | pack (sic) my
produce."

It was a fair response and | accept the plaintiff's evidence completely on this aspect of
the case. | did not find Mr Afeaki Jr to be a convincing witness and | do not believe
that he gave any such instructions to Mr Veikoso.

Fine Tohi said that his staff or himself would explain to a shipper at the time the
booking was taken, the ways of packing reefer containers which must be followed
and, essentially, he repeated what the other defence witnesses had said on the subject.
He was not asked in evidence in chief whether he had given any such instructions to
Mr Veikoso on this occasion but in cross-examination the question was put to him
and he replied: "So far as | remember, | explain the procedure to everyone who comes
through ... so | would say yes, | explained it to him." | found Mr Tohi's answer in this
regard unconvincing and | can only conclude that his recollection is mistaken.

I am in no doubt that no instructions were given to Mr Veikoso by any Dateline
Shipping staff about packing produce into reefer containers.

I am fortified in my view by the evidence of the Ministry of Agriculture
Inspector and one of the Quarantine Inspectors, Mafile'o Moirnoi, both of whom gave
evidence to the effect that in their long experience, the procedure followed by Mr
Veikoso on this occasion for loading his produce into the reefer container was the
normal practice for loading refrigerated containers at Queen Salote wharf. In any
event, | accept the plaintiff's evidence that all the produce that had already been
packed into the container was in a frozen state before any fresh produce was loaded.

7. Identification of the Problem

My finding, therefore, is that the problem lay, not with the method of packing
but, with the refrigeration unit in the container. Exactly what caused the problem was
never revealed although an interesting development occurred during the final stages
of the hearing.

Leave was granted for Mr Kengike to call evidence in rebuttal from George
Guttenbeil, a 64-year-old self-employed businessman with over 30 years experience
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in the refrigeration field. He served his apprenticeship with Fisher & Paykel, the
largest white-ware manufacturer in New Zealand, before moving to the United States
where he completed specialist technical training with high-pressure appliances,
including containers.

Mr Guttenbeil explained to the court that every refrigerated container has
attached to it a recorder type instrument known as a lemoscripe recorder”. As |
understand it, the mechanism operates in a similar way to a "black box" on an
aircraft. It records absolutely everything about the functioning of the container over
its lifetime and a suitably qualified technician, by studying a printout graph from the
recorder, is able to tell whether there has been a power or compressor failure with the
container at any particular point in time.

The plaintiff applied for an adjournment to enable Mr Guttenbeil to have access
to the temoscripe recorder information in respect of the container in question.
Counsel for the defendants correctly pointed out that the plaintiff should have taken
out an order for discovery to obtain all such information well in advance of the
hearing. Just how a plaintiff can embark upon major civil litigation of this nature
without first taking out a formal order for discovery is quite beyond me. Discovery is
a simple process which is fully provided for in the Supreme Court Rules but, for some
reason, it is not a procedure that is properly utilised by local counsel.

Be that as it may, in the overall interests of justice, | granted an adjournment
until 25 March 2003 to enable the defendants to make the required information
available to Mr Guttenbeil. Shortly before the hearing resumed, Mr Edwards advised
the court that his client had undertaken an extensive search of its records and office to
recover the records relating to the container in question but the records, for some
reason, could not be located. The container has now been leased to someone else.

Mr Guttenbeil was, nevertheless, critical of the fact that Dateline Shipping was
not able to produce the printout graph taken from the temoscripe recorder on the
container in question covering the period that this case is concerned with. He
produced a typical graph taken from another container to show the court exactly what
he was referring to. The graph is in the form of a round thin cardboard disk some 20
centimetres in diameter. It is divided into the days of the month and it records all of
the temperature variations in the container during the course of each day. As I
understand it, whenever a reefer container is used for a consignment, one of these
discs operates in the temoscripe recorder and if the voyage runs for longer than one
month then the recordings are simply carried over onto another disc. The graph on the
disc shows a thin ink mark recording the rises and falls in the temperature inside the
container throughout each day in a similar way to how a Richter scale records the
strength of earthquake tremors.

Mr Guttenbeil was adamant that, as soon as the fault was reported in relation to
the container in question, then Dateline Shipping should have taken a printout of the
temoscripe recorder and that would have identified the exact nature of the problem.
Given this expert evidence, which | accept, the fact that no one from the company
even mentioned the container temperature recording equipment in their evidence can
only mean that, at best, Dateline Shipping was badly advised on the refrigeration
aspects of the problem or, at worst, the connotations are something more sinister.

Mr Guttenbeil was an impressive witness with considerable practical experience
in refrigeration matters. The expert electrician called by Dateline Shipping, Mark
Hojelsen, no doubt has considerable experience in his particular field as an electrician
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but, I am satisfied, that his experience in relation to refrigeration problems was not on
a par with Mr Guttenbeil. Mr Guttenbeil was obviously frustrated that Dateline
Shipping had not been able to make available to him the printout he requested from
the temoscripe recorder. In the absence of that evidence, he opined that the most
likely cause of the problem with the container was a compressor failure. He was
adamant, however, that the problem would not have been caused by the plaintiff's
method of packing the container.

Although the breach of contract identified in the statement of claim was directed
at the failure of the electric power supply, | am satisfied that the evidence was
broad-based enough to encompass any failure in the proper functioning of the
container and that would include a compressor failure. The defendant, in other words,
was fully aware of the case it had to meet and that the real issue was whether or not
the container was functioning properly. There can be no prejudice, therefore, if the
cause of the problem was a malfunctioning of the compressor as distinct from a
failure of the power supply.

8. The Dateline Shipping Contract

The way the defence case was put, however, would mean that even if the
problem had resulted from some fault with the container's power supply or
refrigeration unit or even had there been a failure on the part of Dateline Shipping
staff to give proper instructions to the plaintiff on loading refrigerated containers, that
would not be the end of it because the defence is that there never was any contract
between the plaintiff and Dateline Shipping. Hence, so the argument runs, the
plaintiff simply has no cause of action against that company.

The difficulty with this submission is that right at the outset Mr Veikoso had
been made aware by the Dateline Shipping representatives that he would be
responsible for meeting power charges and other costs in connection with the
container during the loading operation and Dateline Shipping would in turn provide a
container that was functioning properly and the Company would ensure that it
continued to function properly up until the point in time when it was loaded onto the
vessel. That, in essence, was the contract. Sometime later, Mr Veikoso was handed an
invoice from Dateline Shipping dated 12 June 2001 for a total of $1257.00 relating to
the container in question. The invoice, on Dateline Shipping letterhead, was made up
as follows:

"Handling charges $64.00
Service Fee $5.00

Power charges LP1U5719940 PLUG: 31/5/01 — 18/6/01
T.$66/Day@18 days = $1,188.00

$1,257.00"

Mr Veikoso's evidence relating to this invoice was somewhat confusing. By way of
background, he explained that even after all the produce had been destroyed, he still
had approximately half a container load of produce on his allotment at Vaini which he
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needed to send to the USA. Dateline Shipping provided him with another container
and the consignment eventually left Nuku'alofa on the vessel "Golden Trader" which
departed Nuku'alofa on 19 June 2001.

As an aside, but significantly, Mr Veikoso told the court that he packed his
produce into the second container in exactly the same way as he had loaded the first
container. In other words, notwithstanding the major problem that had resulted in the
loss of all the produce in the first container and notwithstanding the defence evidence
about the need to pack refrigerated containers in the way their various witnesses
alleged, not one person from Dateline Shipping told Mr Veikoso that he had packed
the first container incorrectly and that he would have to pack the second container in
a different manner.

Returning to the Dateline Shipping invoice, Mr Veikoso said that he knew that
he had to pay charges in respect of the first container and so he went to see Mr Fine
Tohi of Dateline Shipping and that was when Mr Tohi gave him the invoice dated 12
June totalling $1,257.00. Mr Veikoso said that he told Mr Tohi that he objected to
having to pay for electricity to the container because his produce had been damaged.
Mr Tohi, according to the plaintiff, agreed with him and said that he would make a
deduction. He then issued a replacement invoice for $729.00 made up as follows:

"Handling charges $64.00
Service Fee $5.00
Power charges: LPIU 5719940 PLUG: 22/5/01 — 18/6/01

T.$66/Day @37 days =
27 DAYS DEDUCTED =10 DAYS @ T.$66 = $660.00

$729.00"

Mr Veikoso said that he had to pay the amount shown on that invoice before Dateline
Shipping would allow his second container to be shipped to the States. The problem
with that statement is that the receipt for his payment is dated 27 June 2001, some
eight days after the vessel sailed. The position cannot be confirmed from the invoices
themselves because they also are confusing. They both show the date in the body of
the invoice as 29/06/01 but the first invoice has the date 12/06/01 at the top and the
replacement invoice has the date "12906/01" (sic) at the top. The reference to "37
days" in the replacement invoice is confusing also because 37 days cannot be
reconciled with the dates shown. Mr Tohi was unable to clarify the situation.

The important point, however, is that these invoices satisfy me on the balance of
probabilities that the plaintiff did, in fact, have a contract with Dateline Shipping. The
dates shown for the supply of power in the replacement invoice show clearly that
Dateline Shipping was responsible for the supply of power to the container from the
very day that the container was made available to Mr Veikoso, namely 22 May.
Pursuant to that contract, the plaintiff is entitled to seek the relief sought in his
pleadings.
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9. Number of Bags Damaged

I turn now to the question of damages. When this hearing commenced on 12
February 2004, the statement of claim before the court was one dated 23 March 2003
which quantified the damages claimed as follows:

"(a) Loss of 154 bags of yam, and 47 bags of taro
T.$16,190.00

(b) Loss of expenses for prepared (sic) of 154 bags of yam
and 47 bags of taro T.$1,379.00

(c) Loss of reputation and future profits."

At the hearing, Mr Kengike made application to amend the number of bags from
"154" to "151" but, significantly, no other amendment was asked for.

The plaintiff then proceeded to give his evidence. When it came to the
breakdown of his damages claim, Mr Veikoso expressed his figures in US dollars. In
cross-examination, Mr Edwards pointed out that in the current statement of claim and
all of his previous pleadings going back to the first statement of claim dated 24
August 2001, the monetary figure for the loss of produce claim had always been
expressed in Tongan currency. He also pointed out that the prayer for relief in the
original claim had been formulated as follows:

"(@) Loss of profit from 60 bags of yam, valued at T.$90 per

bag T.$5,400.

(b) (Payment) of USD $2900 two is S.F. Enterprises loss of
USD $900.

(c) Loss of reputation and future profit."

(Emphasis added)

Mr Edwards highlighted the reference to the "60 bags" only and the express
reference to Tongan currency for that part of the claim. Mr Veikoso's response was
that his counsel had got it all wrong and it was Mr Kengike's fault that the original
statement of claim had been expressed in those terms.

When Mr Edwards pointed out that it was Mr Veikoso himself who had signed
the original statement of claim as counsel -- not Mr Kengike, Mr Veikoso responded
with the almost unbelievable statement that he had not read the statement of claim
before he signed and filed it.

The situation was only aggravated further by the exchange that followed. Mr
Veikoso admitted to Mr Edwards that he was angry with his counsel when he found
out a week or two later that the mistake had been made and he said that at that point
he gave Mr Kengike a copy of his original letter of complaint to Mr Roger Cocker of
Dateline Shipping dated 5 June 2001 and he told him to file an amended statement of
claim rectifying the matter. An amended statement of claim was eventually filed on
11 February 2002 but no change was made to the relief sought. The claim was still for
60 bags at T.$90 per bag. The same relief was claimed in the second amended
statement of claim filed on 7 October 2002.

It was not until 23 March 2003, when the plaintiff filed his statement of claim in
this proceeding, (effectively his third amended statement of claim) that he changed
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the figure for the number of bags lost from "60" to "154" bags of yams and 47 bags of
taros. The amount of his loss, however, was still expressed in Tongan currency.

Somewhat ironically, the total number of bags now claimed for, namely 151
bags of yams and 47 bags of taros, is identical to the figures set out in the plaintiff's
original letter of complaint to Dateline Shipping dated 5 June 2001. In these
circumstances, the inability of counsel and the plaintiff to reproduce the correct
figures in the prayer for relief in the various statements of claim subsequently filed in
the proceeding is nothing short of a disgrace. It shows a lackadaisical approach to the
rules of procedure bordering on incompetence or, at worst, contempt.

Having said all that, the plaintiff has proved to my satisfaction that the entire
load inside the container was ruined and that the load equated to 151 bags of yams
and 47 bags of taros.

In his submissions, Mr Edwards made something of the admission that the truck
driver, Sitaleki Tokotaha, had made in answer to a question from the Court, that some
30 bags or taros belonged to him. There was a vague suggestion from one of the
witnesses that some of the produce may have belonged to others. Counsel submitted
that this evidence left the plaintiff in a "precarious position" because neither Mr
Tokotaha or the others were a party to the proceedings, nor is the plaintiff said to be
acting on their behalf.

These issues were not fully explored before me, but it appears from the evidence
that the arrangement Mr Veikoso had with Mr Tokotaha, and probably the others,
meant that he was a bailee for reward of their produce. In that situation, Mr Veikoso's
claim to title is not open to challenge by the wrongdoer, Dateline Shipping. Halsbury,
4 th ed. vol.2, para 1586, sums the position up as follows:

In accordance with the general principle of law that
possession gives title as against a stranger, the bailee of a
chattel under any species of bailment may maintain trespass
or trover or an action for damages for the destruction of, or
injury to, the chattel against a wrongdoer in all cases in which
an absolute owner of a chattel may do so, and may recover in
each case the same damages as he could if he were the
owner."

Applying that same principle to the facts of the present case, | am prepared to treat all
the produce as Mr Veikoso's for the purposes of this proceeding.

10. Currency of the Award

The final matter for me to determine is the currency of the award. As | have
indicated, in the original and the next three amended statements of claim, the amounts
sought in the prayer for relief were expressed in Tongan currency. That is how the
claim stood when the hearing began. Mr Veikoso began giving his evidence on 12
February 2004 and he then indicated, for the first time, that the currency ought to
have been expressed in US dollars but no attempt was made to seek any amendment
to the pleadings.

Again, on 13 February, counsel for the plaintiff had the opportunity to seek an
amendment to the currency but he did not do so. The hearing then had to be
adjourned until 26 February and | invited plaintiff's counsel to consider during the
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adjournment whether allegations that had been made against one of the defendants
should properly be directed at another party.

When the hearing then resumed, the court and the defendants were faced with
an application for leave to file a further amended statement of claim which included,
for the first time, the prayer for relief expressed in US currency. Mr Edwards,
understandably, objected but I allowed the amendment to stand subject to the proviso
that if, at the end of all the evidence, | upheld the claim in US dollars then the
appropriate exchangerate should be that which was current in 2001 when the pa‘anga
was considerably stronger.

As it turns out, | do not find it necessary to invoke the proviso because | am not
satisfied, to the required standard of proof in civil cases, that the loss claimed was
ever meant to be expressed in terms of US currency.

The mistake over the number of bags was different. The plaintiff was able to
refer back to his original letter of claim which set out the correct number of bags.
When it comes to the currency of the damages, however, that same letter dated 5 June
2001, written in Tongan to Roger Cocker of Dateline Shipping, shows the figures
very clearly in Tongan pa'anga.

Likewise, despite all the defects in the various statements of claim, counsel has
at all times very deliberately distinguished between the main claim for the loss of the
produce, expressed in Tongan currency, and other items claimed in US dollars. The
claim for the loss of produce, has always been expressed in terms of Tongan
currency. On top of that, Mr Veikoso produced not one scintilla of documentary
evidence to back up his bald assertion that all the figures should have been expressed
in US dollars. Given the fact that no such suggestion had ever been advanced up until
that point in time, it behoved the plaintiff, if he was going to persuade the court, to
produce some type of documentary evidence to back up his claim. He did not do so. |
accept the figures per bin claimed by the plaintiff but the damages award will be in
Tongan currency.

11. Other Heads of Claim

There is an additional claim for expenses of $1,379.00 incurred in respect of the
harvesting and processing of the ruined produce. This claim was more than
adequately established by Mr Veikoso and it was not challenged in
cross-examination. It is allowed in full.

There is another claim for loss of reputation and distress which was not proven
to my satisfaction, either in terms of amount or entitlement, and it is, therefore,
disallowed.

12. Interest Claim

Finally, there is a claim for interest from 28 May 2001 up until the date of
payment. The interest claim was included in the very first statement of claim and so
the defendant has been on notice of this contingent liability right from the outset. For
his part, Mr Veikoso explained to the court that he had taken out a loan of $5,000
from the Bank to enable him to export the produce and, together with accrued
interest, that loan is now in the vicinity of $9,000. In all the circumstances, | consider
it appropriate and just for the plaintiff to be awarded interest. The defendant was
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entitled to seek appropriate professional advice in respect of the claim and so interest
will run from the end of June 2001.

13. The Award
In summary, the plaintiff succeeds in his claim and judgment is entered in his
favour against Dateline Shipping in the sum of $17,569.00 together with interest at
10% from 30 June 2001 down to the date of payment.
The plaintiff is also entitled to costs but, given the unsatisfactory nature of the
670 pleadings which | have referred to at some length, failing agreement, the award is
fixed at three quarters only of the amount allowed upon taxation.
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Dateline Shipping Travel Ltd anors v Veikoso

Court of Appeal, Nuku'alofa
Burchett, Tompkins, and Salmon JJ
A 5/2004

28 July 2004; 30 July 2004

Contract law — claim of breach of contract — denial of liability — claim allowed
and appeal dismissed

The respondent was a grower of taro and yams on his tax allotment. In or about May
2001 the respondent decided to ship a reefer container (a container with refrigeration)
load of taro and yams to San Francisco for selling on the US market. The respondent
entered into a contract with Dateline for the supply of a container for that purpose.
The loading of the container commenced on Tuesday 22 May 2001. 26 bags of yams
and 41 bags of taros were loaded into the container. On each day from then until
Friday 25 May further bags of yams and taro were loaded into the container. By the
end of the week the container held 151 bags of yams and 47 bags of taro. It was a
little over half full. No further loading was carried out over the weekend. On Monday
28 May 2001 the person whose truck the respondent was using to transport the
produce to the wharf went to the wharf sometime between 10 am and 11am. When he
opened the door to the container, he noticed that the temperature was no longer cold.
It was found that the produce had thawed and was no longer fit for export. Some was
fed to pigs. The rest was taken to the dump. The respondent, the plaintiff in the
Supreme Court, claimed against the appellants, the defendants in the Supreme Court,
damages for losses he claimed to have suffered through the loss of frozen taro and
yams due to the breach of his contract with the first appellant (Dateline). Although
the other appellants were named in the proceedings as defendants, the action
proceeded as one against Dateline. The respondent was awarded damages of $17,569
together with interest at 10% from 30 June 2001 to the date of payment, and three
quarters of the costs allowed on taxation. Dateline appealed the judgment and sought
a retrial.

For the full Supreme Court judgment see Veikoso v Dateline Shipping anors [2004]
Tonga LR 56.

Held:
1. The real issue was the cause of the temperature in the container rising. The
issue clearly in turn put in issue the obvious possibilities that could cause
that result, namely the packing of the container, the electricity supply, or a
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fault in the container itself or a combination of two or more of those
causes. Dateline was well aware of these possibilities. It called
considerable evidence for the purpose of establishing that the method of
packing the respondent adopted was the cause of the problem. It also
called an expert electrician to establish that, after the event, no fault was
found in the container. There was ample time for Dateline to call evidence
on this issue. For these reasons the Court was satisfied that no injustice
was caused to Dateline resulting from any departure from the precise
allegations in the statement of claim.

2. There were no grounds made out that would justify ordering a retrial, and
as that was the only relief sought on the appeal, the appeal was dismissed.
The respondent was entitled to costs on the appeal to be taxed if not

agreed.
Counsel for appellant : Mr Edwards
Counsel for respondent : Mr Kengike
Judgment

[1] The respondent, the plaintiff in the Supreme Court, claimed against the appellants,
the defendants in the Supreme Court, damages for losses he claimed to have suffered
through the loss of frozen taro and yams due to the breach of his contract with the
first appellant (Dateline). Although the other appellants were named in the
proceedings as defendants, the action proceeded as one against Dateline.

[2] In a judgment delivered on 10 May 2004, Ford J awarded the respondent damages
of $17,569.00 together with interest at 10% from 30 June 2001 to the date of
payment, and three quarters of the costs allowed on taxation. Dateline has appealed
against the judgment.

Facts

[3] The respondent is a licensed law practitioner, a retired police officer and,
relevantly to this appeal, a grower of taro and yams on his tax allotment.

[4] In or about May 2001 the respondent decided to ship a reefer container (a
container with refrigeration) load of taro and yams to San Francisco for selling on the
US market. The judgment of Ford J sets out in some detail the events that led to the
respondent entering into a contract with Dateline for the supply of a container for that
purpose.

[5] The loading of the container commenced on Tuesday 22 May 2001. 26 bags of
yams and 41 bags of taros were loaded into the container. On each day from then
until Friday 25 May further bags of yams and taro were loaded into the container. By
the end of the week the container held 151 bags of yams and 47 bags of taro. It was a
little over half full. No further loading was carried out over the weekend.

[6] On Monday 28 May 2001 the person whose truck the respondent was using to
transport the produce to the wharf went to the wharf sometime between 10 am and
11am. When he opened the door to the container, he noticed that the temperature was
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no longer cold. It was found that the produce had thawed and was no longer fit for
export. Some was fed to pigs. The rest was taken to the dump.

The claim and the defence

[7] The statement of claim was, in many respects, unsatisfactory. However, it is clear
that the respondent sued Dateline and the other defendants in contract. Having alleged
an agreement relating to the supply of the container, the statement of claim's cause of
action is in these terms (reproduced in its actual form):

""20 On breach of the terms of the agreement on or about 28th
May, 2001 the defendants failed for daily checked the Electric
power connected to the container #LPIU19940 it was
properly operated at all times for frozen peeled produce
commodities for export, which was:

[a] Failed to check the Electric power connected to the
container #LP1U19940 properly operated at all times:

[b] 47 bags of taro, and 151 bags of yams were in bad
condition and destroyed;

[c] not satisfactory performance.”

[8] The statement of claim went on to claim damages for the destroyed produce,
expenses, general damages and interest.

[9] The Judge noted that the case proceeded as one against Dateline only. On the
course to be adopted in relation to the pleadings he said;

"The approach | have taken to the inadequate pleadings and
other procedural defects identified in the present case is that
adopted by this court in the past namely, that in spite of the
defects, if an issue is raised and understood by the opposing
party then it should be dealt with on its merits. | am satisfied
that Dateline Shipping was fully aware of the issues involved
in this case."”

[10] In its statement of defence Dateline denied any liability to the respondent. It
denied having entered into any agreement with the respondent, thereby denying any
liability for breach of any contract. As an affirmative of defence Dateline pleaded that
it had an agreement with another company relating to the consignment, and that there
was no privity of contract between the respondent and Dateline.

[11] The real issue between the parties related to the cause of the rise in temperature
in the container resulting in the thawing of the produce and its consequential loss. It
was the respondent's case that the cause was a malfunctioning of the container, either
through a break in the supply of electricity or some defect in the compressor. It was
Dateline's case that the cause was the method the respondent adopted when packing
the produce into the container. It claimed that fresh produce should never have been
packed into the container that already held the frozen bags because the fresh produce
immediately causes the container temperature to rise to unacceptable levels.
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The Judge's findings

[12] It is not necessary for the purpose of this appeal to summarise the judgment in
any detail. The following are the relevant findings and conclusions:

No instructions were given to the respondent by any
Dateline staff about packing the produce into reefer
containers.

The method adopted by the respondent accords with the
normal practice for loading refrigerated containers at
Queen Salote wharf.

All the produce that had already been packed into the
container was in a frozen state before any fresh produce
was loaded.

He accepted the opinion of the expert witness who gave
evidence on behalf of the respondent that the most likely
cause of the problem with the container was a compressor
failure. The problem would not have been caused by the
respondent's method of packing the container.

Although the breach of contract identified in the statement
of claim was directed at the failure of the electric power
supply, the evidence was broad-based enough to
encompass any failure in the proper functioning of the
container and that would include a compressor failure.

Dateline was fully aware of the case it had to meet and
that the real issue was whether or not the container was
functioning properly. There can be no prejudice to
Dateline if the cause of the problem was a malfunctioning
of the compressor as distinct from the failure of the power

supply.

The respondent did have a contract with Dateline. Under
that contract Dateline was to provide a container that was
functioning properly and would ensure that it continued to
function properly until the container was loaded onto the
vessel.

The respondent succeeded in his claim. Judgment was
entered in his favour against Dateline in the sum off
$17,569.00 together with interest at 10% from 30 June
2001 down to the date of payment.

The respondent was entitled to costs but due to the
unsatisfactory nature of the pleadings, failing agreement,
the award was fixed at three-quarters only of the amount
allowed upon taxation.
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The nature of the appeal

[13] The notice of appeal sought an order that the judgment be set aside and the
matter submitted for retrial. The retrial was sought on two principal grounds.

[14] The first ground was that the Judge found in favour of the respondent on a
ground contrary to the pleadings. It was Dateline's submission that the breach pleaded
was a failure of the power supply whereas at the hearing the respondent claimed it
was due to a fault in the container's compressor.

[15] The second ground was that the Judge erred in allowing evidence to be
introduced by way of rebuttal after the close of the respondent's case.

[16] As to the first ground, we accept that the principal allegation in the paragraph of
the statement of claim we have set out above related to the failure of the electricity
supply. However, the paragraph included an allegation of "not satisfactory
performance”, an allegation that rather inelegantly appears to relate to the
performance of the container. In any event, we consider that the Judge was correct in
approaching this issue of pleading in the manner we have set out in [9]. As long as the
real issue was identified, no injustice could occur just because that issue was not
clearly identified in the statement of claim

[17] There can be no doubt that the real issue was the cause of the thawing in the
container, or to put it another way the cause of the temperature in the container rising.
This issue clearly in turn puts in issue the obvious possibilities that could cause that
result, namely the packing of the container, the electricity supply, or a fault in the
container itself or a combination of two or more of those causes.

[18] Dateline was well aware of these possibilities. It called considerable evidence for
the purpose of establishing that the method of packing the respondent adopted was
the cause of the problem. It also called an expert electrician to establish that, after the
event, no fault was found in the container. We also note that the hearing in the
Supreme Court took place over four days in February, two days in March, and three
days in April 2004. The possibility of the problem being caused by a defect in the
container must have emerged before possibly the first and certainly the second
adjournment. There must have been ample time for Dateline to call evidence on this
issue. For these reasons we are satisfied that no injustice was caused to Dateline
resulting from any departure from the precise allegations in the statement of claim.

[19] We turn to the second ground. At the close of the case for Dateline, counsel for
the respondent applied for leave to call evidence from an expert in the refrigeration
field. This application was granted. Mr Guttenbeil gave evidence of a recording type
instrument that records the temperature in every refrigerated container. The graph that
this instrument produces had not being made available - the Judge noted that the
respondent had failed to apply for discovery. On the respondent's application, the
judge granted an adjournment to enable the witness to have access to this information.
However Dateline was unable to find these records. The Judge considered that the
fact that no one from Dateline mentioned this recording equipment in their evidence
can only mean, at best, that Dateline was badly advised on the refrigeration aspects of
the problem or, at worst, the connotations were something more sinister.
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[20] The Judge found that Mr Guttenbeil was an impressive witness with considerable
practical experience in refrigeration matters. He accepted the witness's opinion that
the most likely cause of the problem with the container was a compressor failure.

[21] Mr Edwards, counsel for Dateline advised the Court from the bar that although
he objected to this expert evidence being called at this late stage, he did not seek an
adjournment. There can be no doubt that had he done so, the Judge would have
granted that adjournment to enable Dateline to meet the evidence the witness had
given. However, counsel apparently considered that there was no need to make such
an application and was content to allow the matter to proceed to a conclusion without
seeking the opportunity to call rebuttal evidence on behalf of Dateline.

[22] On this appeal Dateline filed an application to admit further evidence together
with an affidavit by the operations manager of Dateline in support. This application
was misconceived. There can be no question of Dateline being entitled to call
evidence in this court, as Mr Edwards accepted. The affidavit in support sets out in
some detail the reasons why Dateline does not accept Mr Guttenbeil's evidence or the
judge's conclusions. The affidavit states that Dateline has "found proper expert
evidence to rebut his testimony." Unfortunately, however, no brief of evidence or
report from this expert has been provided, nor are his name and qualifications stated.
So it is impossible for this Court to judge whether the opinion of this expert is
sufficiently persuasive to establish that the late calling of Mr Guttenbeil may have
resulted in an injustice to Dateline.

[23] What Dateline is now seeking to do is to re-litigate the issues that were before
the Supreme Court in the light of adverse findings made by the Judge. This is not an
acceptable course. The reality is that counsel for Dateline elected to continue with the
hearing in the belief that the evidence already called was sufficient to meet Mr
Guttenbeil's evidence. That strategy having failed, Dateline now seeks to have
another try.

[24] In the events that occurred, we are unable to find that any injustice resulted to

Dateline sufficient to justify the grant of a retrial. This ground for seeking a retrial
cannot succeed.

Result

[25] As no grounds have been made out that would justify this Court ordering a
retrial, and that was the only relief sought on the appeal, the appeal is dismissed. The
respondent is entitled to costs on the appeal to be taxed if not agreed.
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R v Fifita anor

Supreme Court, Nuku'alofa
Ford J
CR 30-32/2002

13, 14 April, 14 May 2004; 20 May 2004
Criminal law — possession of hemp — proved by Crown

Each accused had the same first name and surname so the Court referred to them by
their respective second names, Finau and Tavalu. On Saturday 17 November 2001,
the police, acting pursuant to a warrant, carried out a search of a residential property
in Hofoa belonging to Tavalu's father, Manoa Fifita. A party had taken place the night
before. Each accused was charged with one count of possession of Indian hemp
contrary the Drugs and Poison Act (Cap 79). Finau was charged with possession of
the Indian hemp in the plastic bag found in the pocket of the shorts he was wearing.
Tavalu was charged with possession of the Indian hemp found inside the pocket of
the trousers in the wardrobe and the two aluminium foils found in the kitchen drawer.

Held:

1. The Crown proved that the exhibits found at the scene and produced in
evidence were those examined by the government analyst.

2. An Indictment did not fail because all the facts stated in the Particulars
were not precisely proved. The test was whether the defence was
prejudiced in any way by a failure to prove each precise fact stated. The
Court was satisfied that there was no prejudice to the accused Tavalu that
arose from the Crown's failure to prove possession of the Indian hemp
found in the trousers in the wardrobe.

3. The Crown succeeded in proving all the elements of the offence against
both Tavalu and Finau and each accused was convicted accordingly.

Case considered:
R v Motuliki [2002] Tonga LR 124

Statute considered:
Drugs and Poison Act (Cap 79)

Counsel for Crown . Mr Sisifa
Counsel for accused : Ms Mangisi
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Judgment

Each accused has the same first name and surname. They are first cousins. To
avoid any confusion, therefore, | will refer to them in this judgment by their
respective second names -- Tavalu and Finau. They each are charged with one count
of possession of Indian hemp, contrary to sections 36(b) and 43(2) of the Drugs and
Poison Act (Cap 79).

The case for the Crown is that on Saturday 17 November 2001, the police,
acting pursuant to a warrant, carried out a search of a residential property in Hofoa
belonging to Tavalu's father, Manoa Fifita. It transpired that Manoa and his wife had
gone to the USA in December 2000 and had left Tavalu, their eldest son, in charge of
their house property at Hofoa.

The police officers who carried out the search arrived at the property at
approximately 9:10 am. It was apparent that a party had taken place at the premises
the previous night. Rubbish and firework remnants were found in an area in front of
the garage together with a number of empty small plastic bags which were collected
and produced as exhibits in the case. They were virtually identical to two other plastic
bags found during the search which, the government analyst reported, contained
Indian hemp.

When the police arrived at the premises, Tavalu was not at home but two
officers were instructed to drive into Nuku'alofa and collect him from his workplace.
In the meantime, the police had found occupants, some of whom had to be woken, in
various rooms inside the house. They were all ushered outside onto the concrete
driveway at the front of the garage where they remained until Tavalu arrived back at
the house and the warrant was read out.

Lance Corporal Mafua told the court how he had gone into a room at the back of
the garage and the first person he had seen was the second accused, Finau, who was
still asleep. Cpl Mafua said that he woke Finau and took him out to the driveway in
front of the garage where he proceeded to search him. In one of the pockets of the
shorts Finau was wearing, the police officer found a small plastic bag containing a
substance which he immediately recognised as marijuana. The officer said that he
asked Finau if the substance was marijuana or drugs and he replied, "yes". He then
asked him when he had received it and Finau replied that it had been made up the
night before.

The plastic bag and its contents were produced as an exhibit. The government
analyst, Viliami Pakalani of Viola Hospital, gave evidence identifying the
"fragmented leaves" found inside the bag as marijuana which, he told the court, was
simply another name for Indian hemp. The analyst also noted in his report that there
were two seeds inside the plastic bag but he told the court that he found it
unnecessary to analyse them. | will need to come back to the evidence about the
seeds.

Another police officer, Constable Fehoko, told the court that after the search
warrant had been read out and all the police officers had removed everything from
their pockets, he and two other officers proceeded to carry out the search of the room
Finau had been sleeping in. The Constable described how during that search he had
found another plastic bag containing marijuana in the pocket of some trousers lying
on the floor inside a wardrobe. He said that he asked Finau who the pants belonged to
but he did not know.
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It transpired that another person had been sleeping in that same room but, for
some reason that was not apparent from the evidence, the other person was not
identified by any of the witnesses nor, apparently, had he been asked at the time if the
trousers had belonged to him. The government analyst confirmed that the substance
found inside the plastic bag was also Indian hemp.

The evidence was that a full search was carried out of every other room in the
house but nothing else of significance was found apart from two aluminium foils
wrapped up in the shape of cigarettes which contained a substance identified by the
analyst as Indian hemp. The aluminium foils were located in a bench drawer below
the kitchen sink.

Finau was charged with possession of the Indian hemp in the plastic bag found
in the pocket of the shorts he was wearing. Tavalu was charged with possession of the
Indian hemp found inside the pocket of the trousers in the wardrobe and the two
aluminium foils found in the kitchen drawer.

Neither accused gave evidence but two witnesses were called on their behalf.

The first witness, 23-year-old Luisa Sini, worked in the Sama restaurant in
Nuku'alofa at the time of the incident. She knew the accused Tavalu who worked at
JSP Motor Parts across a road from the restaurant. There was a suggestion, but it is
unclear from the evidence, that Tavalu or his father may have had something to do
with the restaurant as well.

In all events, Luisa's evidence was that on the morning of the search, Tavalu had
ordered several fish meals from the restaurant to give to the police and he came back
approximately one hour later at around 11 a.m. with two police officers and collected
the meals.

Surprisingly, after calling this evidence, defence counsel made no mention of it
in her submissions. | suspect, however, that its relevance was directed at the issue of
credibility. All the police officers had denied in evidence any suggestion that they had
been given food by Tavalu during the search.

The other witness called on behalf of the accused was 23-year-old Manoa
Kanokupolu. He had been asleep in one of the bedrooms inside the house when the
police arrived but he had been woken by the police and taken outside. Manoa said
that later, after the warrant had been read out, he had been instructed to accompany
the police while they carried out their search of the house.

Manoa told the court that while the police were searching the kitchen area they
told him to bend down and pick up an aluminium tray under the sink. He did so but
there was nothing under it apart from the timber floor. Manoa said that while he was
carrying out that task, one of the police officers pulled out a drawer to the bench
alongside of him and told him to look inside. At the same time, another police officer
took out one of the aluminium foils from inside the drawer, opened it up and showed
him the contents. Manoa said that the policeman asked him if the substance was
marijuana and he had replied that he did not know.

In the course of her submissions, Ms Mangisi was asked by the court what
inference or inferences she was inviting the court to draw from Kanokupolu's
evidence. Counsel responded that she was inviting the court to conclude that the
aluminium foils had been "planted" by the police or someone else. That is a serious
allegation to make against the police and the proposition was never put to any of the
officers in cross-examination. It should have been. In any event, 1 would not be
prepared to make such a finding on that evidence alone. For one thing, Mr Kanoupou
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made no suggestion in his evidence of the foils being planted and, for another, there
was evidence, which | accept, that before the search began the officers involved were
required by the officer in charge, Chief Inspector Halapua, to empty out their pockets.
That evidence was unchallenged.

Although neither accused gave evidence, they both made statements to the
police which were produced in evidence by consent. They each freely admitted
smoking marijuana at the party the night before. Tavalu told the police that he had
purchased five "marijuana plastics” for $10 each from two boys who had sold them to
him at his workplace and that was the marijuana that the participants had smoked at
the party the night before. Tavalu also said that he had been smoking marijuana since
he went to Hawaii in 1997.

When Tavalu was charged with possession of "one plastic with Indian hemp"
and the "two foils with Indian hemp", he answered, "what | have been charged with is
true."

The accused Finau admitted to the police that he had become "hooked on
marijuana" since tried it as a cure for his asthma. He also admitted that the substance
he is charged with possessing had been found by the police officer in the pocket of
the short pants he had been wearing at the time of the search.

Notwithstanding the admissions made to the police, as in any criminal case, the
onus is on the Crown to prove all the elements of the offence of possession beyond
reasonable doubt.

Ms Mangisi made typically succinct submissions. | will deal with each in turn.
First, counsel submitted that the contents of the plastic bags and aluminium foils
found during the search were not the same substances that had been analysed by Mr
Pakalani.

The first point that Ms Mangisi made under this head was in relation to the
plastic bag found in Finau's pocket. She noted that Lance Corporal Mafua had said in
evidence that Finau was searched outside on the driveway whereas Constable Palu,
who was responsible for recording the exhibits at the scene, said that she thought he
had been searched in the bedroom.

I cannot accept that there is any substance in this particular submission. For one
thing, Constable Palu qualified her answer by saying that she was not sure. For
another, the accused admitted in his statement to the police that the plastic bag had
been found in his pocket (wherever he had been searched).

Defence counsel then noted that the government analyst had described the
contents of that same plastic bag as "brown fragmented leaves and two seeds"
whereas Constable Palu referred to seven seeds. When Constable Palu was asked
about the discrepancy she told the court that her description of seven seeds was wrong
and there were two seeds but they were crushed. That was her only explanation for
writing down seven seeds instead of two.

Having considered carefully all the evidence relating to this aspect of the case, |
accept the Constable's explanation. The "fragmented leaves" would have made it
difficult to ascertain the exact contents of the plastic bag unless one emptied out the
contents and carefully analysed them. The Constable was not examining the contents
in a laboratory setting but at the scene of the search where she was being handed
various exhibits by other officers to make a record of before returning to the police
station.
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Ms Mangisi made a similar submission in relation to the aluminium foils. Her
point was that Constable Palu had described those exhibits on the exhibit label as,
"two foils shaped like cigarettes containing marijuana and buds from one of the
drawers in the kitchen" but, in his report, the analyst referred only to the leaves and
made no reference to the buds.

When the analyst was cross-examined about the discrepancy, he acknowledged
that he only tested the leaves and once he found that they tested positive for
marijuana, he did not bother testing the buds. Therefore, he did not mention the buds
in his report. The analyst commented that it would have taken him another hour to
test the buds and as the leaves had proved positive, he did not consider that the extra
test was warranted. Again, | accept that explanation but, for completeness, it would
have been better had he also referred to the presence of the buds in his report.

There was one other submission relating to the chain of continuity made by Ms
Mangisi. It related to the evidence of WPC Takau. Constable Takau told the court that
she handled the exhibits at the Central Police Station on one occasion only and that
was when they had been given to her by Constable Tuku'afo and she was told to
return them to the official exhibits keeper, Sergeant 'Olie. This was immediately after
Constable Tuku'afo had completed his interviews of the two accused. For some
reason, WPC Takau recorded in her notebook that she handed the exhibits back to
Sergeant 'Olie on 18 November 2001 at 2300 hrs whereas, in her evidence, she told
the court that, after checking with Sergeant 'Olie’s official exhibits Register Book, she
was certain that her notebook entry was incorrect and that the exhibits were actually
handed back to the Sergeant on 20 November 2001 at 1500 hrs.

The mistake was a most unfortunate one for Constable Takau to make. Her only
explanation was that this particular case was part of a much larger drug operation at
the time and she and other staff had been working long hours.

Having listened subsequently, however, to Sergeant 'Olie's very thorough
account of the movements of the exhibits at the police station, | have no doubt that
the entry in the official Register Book is correct and that Constable Takau's notebook
entry was, as she now freely acknowledges, completely wrong.

In summary, | have considered carefully all the submissions ably made by Ms
Mangisi relating to the chain of continuity but | am satisfied beyond any doubt that
the Crown has proved that the exhibits found at the scene and produced in evidence
were those examined by the government analyst.

With one exception, | am also satisfied that the Crown has proved that each
accused had possession in terms of section 36 of the Drugs and Poison Act, of the
Indian hemp described in the Particulars in the indictment.

Finau, of course, was found with the plastic bag of Indian hemp in his pocket.
He admitted that the substance was marijuana and the Crown has proved that it was.
He is convicted accordingly.

Tavalu is charged with the one count of possession of Indian hemp but the
Particulars of the offence refer to both the plastic bag found in the pocket of the
trousers in the wardrobe and the two aluminium foils found in the kitchen.

Given Tavalu's admitted lengthy involvement with marijuana and the fact that
he had been in charge of the premises for some 11 months while his parents were in
the States, | am satisfied that the Crown has proved he had "possession”, as defined in
R v Motuliki [2002] Tonga LR 124, of the two aluminium foils of Indian hemp found
in the kitchen.
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Applying that same definition, however, 1 am not so satisfied that Tavalu did
have possession of the Indian hemp found in the pocket of the trousers in the
wardrobe. That finding, of course, will be a matter relevant to sentencing. An
Indictment does not fail because all the facts stated in the Particulars cannot be
precisely proved. The test is whether the defence has been prejudiced in any way by a
failure to prove each precise fact stated.

No suggestion of any such prejudice was claimed in the present case and | am

230 satisfied, in any event, that there was no prejudice to the accused Tavalu arising from
the Crown's failure to prove possession of the Indian hemp found in the trousers in
the wardrobe.

In other words, the Crown has succeeded in proving all the elements of the
offence against both Tavalu and Finau and each accused is convicted accordingly.
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Hoko v Police

Supreme Court, Nuku'alofa
Ford J
AM 10/04

21 March 2004; 24 March 2004

Sentencing — manifestly excessive — appeal allowed and sentence quashed
Magistrates' Court - allegations of error in transcript — remitted back to
Magistrate's Court for rehearing

On the night 9 January 2004, the accused was drunk with some boys from Australia.
The accused went and entered the place of the complainant and the complainant's
wife saw him standing outside their house. The wife went and woke her husband
Manase Moala. The complainant came and saw the accused standing outside their
house. He shone a torch and saw that it was the accused. The accused ran and climbed
over the fence. The accused stood on the road and threw stones at the house where
they were drinking with the other boys and also threw stones at the complainant's
house. The two houses were on the same allotment. The complainant was afraid so he
went inside, rang the police and made the complaint. The appellant pleaded guilty to
one charge of being found by night in an enclosed area without lawful justification.
The other boys were not charged. The Magistrate imposed a sentence of one year's
imprisonment. The appellant appealed that sentence.

Held:

1. A sentence would not be interfered with on appeal merely because the
court might consider it to be on the severe side. An appellant needed to be
able to show that the sentence imposed was excessive in the sense of being
outside the appropriate range for the particular offence and the particular
offender. The court considered that the sentence was outside the
appropriate range of sentences warranted by the factual scenario.

2. The court allowed the appeal and quashed the sentence.

3. After considering the alleged errors in transcript the court remitted the case
back to the Magistrates' Court for re-sentencing before a different
magistrate.

4. The only way that the court on appeal could be certain that a magistrate
had considered the question of suspension was if reference was made to
the issue in the decision. If the decision was silent on the point then an
appellant would seem to have a basis for submitting on appeal that the
magistrate had overlooked an important element in the sentencing process
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and, hence, that the sentence must be wrong in principle. To avoid the
situation happening, magistrates should, therefore, once they reach the
conclusion that imprisonment was the appropriate sentence, then go on to
determine whether all or any part of that sentence should be suspended for
a period.

Case considered:
Mo'unga v R [1998] Tonga LR 154 (CA)

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for appellant : Mrs Vaihu
Counsel for respondent : Ms Raasch
Judgment

The appellant appeals against a sentence imposed on him in the Magistrates'
Court on 10 February 2004.

At the hearing in the lower court, the appellant, who was not represented by
legal counsel, pleaded guilty to one charge of being found by night in an enclosed
area without lawful justification, contrary to section 175(1) of the Criminal Offences
Act (Cap 18).

I will set out in full the translated statement of facts given to the magistrate by
the police prosecutor:

"A short history of the incident. On the night 9 January 2004,
the accused was drunk with some boys who were living at
Manase Moala's place at Veitonga. The accused went and
entered the place of the complainant and the complainant's
wife saw him standing outside their house. The wife went and
woke her husband Manase Moala. The complainant came and
saw the accused standing outside their house. He shone a
torch and saw that it was the accused.

The accused ran and climbed over the fence. The accused
stood on the road and threw stones at the house where they
were drinking with the other boys not only that, he also threw
stones at the complainant's house. The complainant was afraid
so he went inside, rang the police and made the complaint.”

The magistrate asked the accused whether he wanted to say anything and, according
to the transcript forwarded to this court, the accused replied:

"Sir, | do apologise. | have a loan with the bank. I'm living with my mother and
I'm the one looking after my mother."
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The magistrate then delivered his decision:

"You should have thought of all that before you committed
this offence. You committed this offence and you now say
that you have a loan and your mother to look after. The
public, or these people, shouldn't feel that they lose their
freedom in their own places because of you. Not only that,
you threw stones at the complainant's house and did not go
and apologise to him. The penalty for you is one year's
imprisonment starting from today."

In this court, Mrs Vaihu appeared for the appellant. Counsel explained that the two
houses were on the same allotment. The house that the boys were staying in was at
the front of the allotment and the more substantial house that the complainant lived in
was at the rear of the same piece of land. Counsel said that the other boys the
appellant had been drinking with were from Australia and they were not charged but
the appellant was charged and he pleaded guilty because he did not think that the
offence was particularly serious. Counsel further stated that the appellant is 23 years
of age, single and he has no previous convictions.

Mrs Vaihu said that the appellant denied that he had thrown any stones at the
complainant's house but | indicated to counsel that, in the absence of affidavit
evidence to the contrary, | was bound to accept the summary of facts and other
statements recorded in the transcript.

Counsel then made a more disturbing observation. She told the court that the
appellant strongly denied having said anything to the magistrate apart from
apologising. She said that he did not say that he had a loan with the bank or that he
had to look after his mother. The appellant, counsel told the court, does not have a
loan from the bank and his mother died in 1999.

I cannot resolve these matters simply on the papers before me and they do not
affect my ultimate decision but, obviously, they do call for some explanation. Not
only are they remarks attributed to the appellant but the magistrate has actually
incorporated them into his decision. It does not seem possible that this could happen
unless the statements had actually been made by the appellant.

It has been stated many times that this court will not intervene in the exercise of
a magistrate's discretion on sentencing unless the sentence in question is manifestly
excessive or manifestly inadequate or wrong in principle. Something is "manifest"
when it is clear and obvious. A sentence will not be interfered with on appeal,
however, merely because this court might consider it to be on the severe side. An
appellant needs to be able to show that the sentence imposed was excessive in the
sense of being outside the appropriate range for the particular offence and the
particular offender. However one looks at the sentence in this case, it appears to me to
be totally outside the appropriate range of sentences warranted by the factual
scenario.

The appellant was on the allotment drinking with other boys who actually lived
there. That much is clear from the summary of facts. It is stated in the summary that
the boys lived at Manase Moala's (the complainant's) place. Perhaps, if properly
advised at the time, the appellant should have pleaded not guilty and put the Crown to
strict proof that he was on the premises "without lawful justification".
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Be that as it may, the appellant elected to plead guilty and the magistrate was,
therefore, entitled to conclude that he was on the complainant's property without
lawful justification.

There was no suggestion, however, that he was committing a crime or about to
commit a crime on the property. When he ran out onto the road and was throwing
stones at the houses then he could no doubt have been charged with disorderly
behaviour but that is not the charge he was facing. His alleged offence was being in
an enclosed area without lawful justification and that must refer to the point in time
when he was on the complainant's allotment, not when he was on the public road.

The maximum penalty for the offence is two years imprisonment. To impose
half the maximum sentence in the circumstances of this case is, in my view, a
manifestly excessive penalty and totally outside the range of penalties warranted on
the facts. I, therefore, allow the appeal and quash the sentence.

I was tempted at this point simply to impose, what | consider to be, a more
appropriate sentence, but the alleged errors in the transcript are of concern and, in all
the circumstances, | believe that it is best if I remit the case back to the Magistrates'
Court for re-sentencing before a different magistrate.

I make that order, accordingly. In the meantime, Crown counsel might wish to
make enquiries of the prosecutor and the court clerk who recorded the official
transcript of the proceedings in the Magistrates' Court to see if their records or
recollection of the case can shed light on the alleged inaccuracies raised by defence
counsel.

There is one final matter | should comment upon. Counsel for the appellant
submitted that, even if imprisonment was an appropriate penalty, the magistrate was
required to then go on to consider whether the sentence should have been suspended
in whole or in part pursuant to section 24(3)(a) of the Criminal Offences Act.
Although there is no obligation on a court to suspend a sentence of imprisonment,
suspension is certainly a relevant factor for a magistrate to consider, particularly
when dealing with a relatively young first offender who is not facing a serious
criminal charge.

The only way that this court on appeal can be certain that a magistrate has at
least considered the question of suspension is if reference is made to the issue in his
decision. If the decision is silent on the point then an appellant would seem to have a
basis for submitting on appeal that the magistrate had overlooked an important
element in the sentencing process and, hence, that the sentence must be wrong in
principle.

To avoid this situation happening, magistrates should, therefore, once they reach
the conclusion that imprisonment is the appropriate sentence, then go on to determine
whether all or any part of that sentence should be suspended for a period.

In determining that question, different considerations apply. The Criminal
Offences Act is silent on the criteria a judge or magistrate should have regard to but
the Court of Appeal in Mo'unga v R [1998] Tonga LR 154, 157, set out the approach
which should be followed in the Kingdom. All magistrates should be familiar with the
criteria laid down by the Court of Appeal in that decision.
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South Pacific Produce Ltd anor v Procorp Company Ltd
anor

Supreme Court, Nuku'alofa
Ford J
CV 39/2001

8 August 2001, 1-4, 23-25 March 2004, and 2 April 2004; 26 May 2004
Civil dispute — squash growing agreement claimed — no evidence

The plaintiffs alleged that in January 2000 they entered into a special agreement with
the two named defendants and the second defendant's brother, Hon Clive Edwards,
for the growing of squash in Tonga. They contended that the agreement provided for
the pooling of resources and the division of the proceeds from the eventual sale of the
squash in Japan. They claimed that under the arrangement the amount they were
entitled to be paid by the defendants for the 2000 squash season was $167,360. The
plaintiffs further allege that from "about mid-June 2000 to late October 2000" the
second defendant, Stephen Edwards, asked for and was given financial assistance
totalling $39,344.55 to cover ongoing expenses incurred by the defendants and their
growers on the promise that these cash advances would be repaid from the proceeds
of the sale of the squash. Therefore the plaintiffs claimed they were owed by the
defendants at the end of the 2000 squash season a total amount of $206,704.55 and of
this sum, they say that they only received in cash or credits $58,197.54, leaving a
deficit of $148,507.01 which was the amount claimed. The defendants strongly
denied the existence of any agreements with the plaintiffs. They accepted that the
second plaintiff was a registered grower with Procorp Ltd for the 2000 season and
that he made a financial contribution towards the growing of his own squash but they
contended that that was as far as it went. The defendants alleged that there was in
fact, a balance owed to them by the second plaintiff arising out of the 2000 squash
season which they quantified in their counterclaim. The alleged agreements were
never reduced to writing and there was, therefore, no contemporary documentation
that might assist the court in its task of determining what, if anything, was agreed to
between the parties.

Held:
1.  The onus was on the plaintiff to satisfy the court to the required standard
in civil cases that the agreement pleaded had, in fact, been entered into.
The Court was not so persuaded.
2. With respect to the cash advances claim, the plaintiffs failed to satisfy the
Court, to the required standard of proof in civil proceedings, that they were
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made at the request of Steve Edwards as alleged. The Court concluded on
the evidence that the defendants should not have to bear any liability for
the items listed unless they were specifically acknowledged by some
person on Procorp's behalf. The Court was satisfied that the remainder of
the expenses claimed were for the plaintiffs own squash growing purposes.

3. The counterclaim was directed at the second plaintiff. It was made up of
seven items totalling $91,235. The Court dealt with each item:

M

(1)
(n

(v)

M

(VI

VI

The second plaintiff was to buy the defendants' diesel
engine for $4,000 — the engine in question was owned
by Stephen Edwards who was not one of the defendants
therefore the claimed item failed;

Claim of $2,520 for plowing costs — the plaintiffs
admitted this item;

The second plaintiff bought seeds on credit from the
defendants totalling $15,060 - the onus was on a
defendant to prove a counterclaim in the same way that
the onus was on a plaintiff to prove his substantive
claim. In the absence of the required documentation this
particular head of claim must fail except to the extent
admitted by the plaintiffs. The amount allowed,
therefore, based on deliveries of 36.75 kgs of seeds, is
$8,820;

The defendants claimed that the second plaintiff bought
689 bags of fertiliser on credit from Procorp amounting
to $24,876 - however, they failed to produce the
necessary back-up documentation to support the claim.
Stephen Edward's field records showed a figure of only
403 bags which would have amounted to $14,508. This
item of claim succeeded, therefore, but only to the
limited extent of $14,508;

The defendants claimed that the second plaintiff
purchased chemicals on credit which totalled $3040 but
the evidence fell short of establishing this figure to the
required standard of proof. Therefore the claim was
disallowed,;

The defendants claimed $26,880 made up of hireage of
a forklift at a rental hireage rate of $20 per hour for
1344 hours over an undefined eight week period. The
court did not accept the evidence relating to the hireage
rate and allowed the sum of $2000;

The final item claimed was $5,327.00 on account of
cartage of the second plaintiff's empty and full bins
between Havelu and Kolonga. The documentation
produced in support of this claim showed that there
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appeared to be some "double billing". Therefore the
second plaintiff conceded the claim but only to a total
figure of $3452. The Court accepted this.

4. With respect to the total amount which the plaintiffs actually received
from the defendants at the end of the 2000 squash season, the defendants
alleged that they paid out $32,215.00 while the plaintiffs admitted to
receiving only $25,000. Proof of payment was not dependent upon
production of receipts. In many commercial situations receipts for
payments by cheque were the exception rather than the rule. The original
cheque books were produced containing the relevant cheque butts. There
were 10 cheques and they total $32,215.00. The Court was satisfied that
the entries were genuine. They provided adequate proof that the payments
were, in fact, made.

5. The plaintiffs failed in their claim and the defendants succeeded in their
counterclaim but only to the limited extent detailed.

Counsel for plaintiffs : MrNiu
Counsel for defendants . Mr Kaufusi

Judgment

1. The Claim and Counterclaim

The second plaintiff, Henry Tahau, is a New Zealand citizen. The first plaintiff,
South Pacific Produce Ltd, is a New Zealand company. The plaintiffs allege that in
January 2000 they entered into a special agreement with the two named defendants
and the second defendant's brother, Hon Clive Edwards, for the growing of squash in
Tonga. The agreement, they contend, provided for the pooling of resources and the
division of the proceeds from the eventual sale of the squash in Japan. They claim
that under the arrangement the amount they were entitled to be paid by the defendants
for the 2000 squash season was $167,360.00.

The plaintiffs further allege that from "about mid-June 2000 to late October
2000" the second defendant, Stephen Edwards, asked for and was given financial
assistance totalling $39,344.55 to cover ongoing expenses incurred by the defendants
and their growers on the promise that these cash advances would be repaid from the
proceeds of the sale of the squash.

The total amount, therefore, that the plaintiffs claim they were owed by the
defendants at the end of the 2000 squash season was $206,704.55 and of this sum,
they say that they only received in cash or credits $58,197.54, leaving a deficit of
$148,507.01 which is the amount they now claim in this proceeding.

For their part, the defendants strongly deny the existence of any agreements
with the plaintiffs. They accept that the second plaintiff was a registered grower with
Procorp Ltd for the 2000 season and that he made a financial contribution towards the
growing of his own squash but that, they say, is as far as it went. The defendants
allege that there is, in fact, still a balance owing to them by the second plaintiff
arising out of the 2000 squash season which they have quantified in their
counterclaim.
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The alleged agreements were never reduced to writing and there is, therefore, no
contemporary documentation that might assist the court in its task of determining
what, if anything, was agreed to between the parties.

2. The Initial Hearing

When the hearing began on 8 August 2001, the plaintiffs were represented by a
local law practitioner Mr Lopeti Foliaki. Mr Foliaki opened his case and called the
second plaintiff ("Henry™) as his first witness. At the conclusion of Henry's evidence
in chief, Mr Foliaki sought an adjournment of the hearing to enable him to call other
evidence from New Zealand witnesses in relation to the damages aspect of the claim.

At that stage, the case had been set down for a two-day hearing and no
satisfactory explanation was given to the Court by Mr Foliaki as to why he had not
made previous arrangements for the overseas witnesses in question to be present.

Be that as it may, in the overall interest of justice, the court granted the
adjournment. Mr Foliaki was to make application to the court for a further fixture
date after he had made inquiries and ascertained the availability of his New Zealand
witnesses.

On 29 October 2001 Mr Foliaki wrote to the Registrar stating that his overseas
witnesses were then in Tonga but they would be departing for New Zealand on 2
November. Counsel inquired as to whether their evidence could be heard within that
time frame. Unfortunately, that letter was not referred immediately to myself as the
presiding judge but, in any event, the notice was totally inadequate and the court
would not have been able to accommodate Mr Foliaki's request within such a short
time frame.

The plaintiffs then experienced what can only be described as a period of
disgraceful professional misconduct on the part of their counsel, Lopeti Foliaki. It is
unnecessary for me to detail all the developments but suffice it to say that Mr
Foliaki's conduct led to the plaintiffs' claim being struck out and an award of costs
being made against them. At some stage, around this time, Mr Foliaki left for the
United States and he has never returned to practice in Tonga. He has now been struck
off the role of local practitioners and his present whereabouts is unknown to the court.

I mention that unfortunate background in passing. It's only relevance to the
present situation is that when the hearing resumed again in March 2004, with Mr Niu
then acting as counsel for the plaintiffs, he was granted leave to have Henry's
evidence in chief called again but, of course, his original evidence still stands as part
of the court record.

3. The Case for the Plaintiff

Henry Tahau told the court that he lives in Tonga and now works for Safeguard
Security. He first came to Tonga in October 1995 to work for a New Zealand-based
squash company called Growex Ltd. That company had a working arrangement with
Steve Edwards and Procorp Ltd for the packing and exporting of squash. Henry said
that he had been sent to Tonga by Growex to manage the packhouse for “IPC". IPC or
"Island Produce Co" was, and still is, the trading name for Procorp Ltd. Henry
managed the IPC packhouse during the 1995, 96 and 97 squash harvesting seasons.
He then left Growex and in 1998 and 99 he grew his own squash on leased land and
sold it through a local businessman, Fred Sevele.
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Henry told the court that in the year 2000 he started another venture with Steve
Edwards and Procorp Ltd. It began when he received an approach from Steve in
Auckland one day in January 2000 and they then had a meeting at Steve's mother-in-
law's house. Referring to the meeting, Henry said in evidence that he and Steve
discussed investment and marketing opportunities for Procorp and Steve put a
proposal to him whereby Henry would come to Tonga with financial backing he was
able to secure in New Zealand and virtually manage the Procorp operation. At the
same time, Henry would continue to grow his own 100 acres of squash but it would
be marketed through Procorp.

Henry told the court that his meeting with Steve was followed up with telephone
calls but the essential terms of the agreement upon which the present litigation is
based, were reached between the two men at the meeting held at Steve's mother-in-
law's house in Auckland on that particular day in January which neither party was
able to date precisely.

In evidence in chief, Henry was asked details of his alleged agreement with
Steve. He explained:

"A. Basically the agreement was that we would help him with

his company acreage.

Q. Which was how much? Did he say or did you discuss?

A. As | recall it, it was about 130 -140 acres.

Q. Which area?

A. This was all over the place but the bulk of it was -

Q. Wait a minute. You said your own acreage would be 100 acres
and Procorp's acreage was to be how much?

A. Roughly 120 -130 | think -- about that.

Q. Were there any other acreages to be included in addition?

A. Yes, there were other growers as well adding up to roughly
300 acres. | can't remember how many growers there were.

Q. What was the arrangement with them?

A. The arrangement was that three big growers, myself, Steve and
Clive would finance our own, we would pool resources.

Q. What would happen to your squash?

A. The squash produced would be packed through Procorp and
sold through Procorp. We would then - as well as including the
other growers, the small ones, we would then payout the other
growers first and the proceeds remaining would be divided
between the three of us less costs and less commission to Procorp.
Q. What was the commission to Procorp?

A. About three seniti a kilo.

Q. What?

A. Three seniti a kilo

Q. When did you say you came to that agreement Henry?

A. Well it was a verbal agreement.

Q. Yes | know, but when was it? What month?

A. It would have been January of that year were talking about.

Q. Yes, how was it made, was it at a meeting, a telephone call, a
letter or what?
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A. No, that would have been just an informal meeting.

Q. An informal meeting?

A. M'mmm.

Q. Where?

A. Between the two of us at the place | mentioned in Auckland.

Q. In Auckland?

A. Yes.

Q. When you were saying that you would do this and do that,
were you meaning yourself personally or did you mean somebody
else or you and somebody else?

A. U'm, meaning me and the backers; the company people that |
was associated with at the time.

Q. What company was that?

A. South Pacific Produce.

Q. Was Steve Edwards aware or did you tell him of that
company?

A. Yes, he was.

Q. Pardon?

A. He was -- later.

Q. When did you tell him or when did he find out?

A. | told him that we'd have some backers but I informed him of
whom the backers were when | actually got to Tonga in March.

Q. And what did Steve say?

A. That's fine. He didn't actually take much notice."

Henry mentioned very briefly in his evidence that the financial backers in New
Zealand who he was referring to were Graham Body, an orchardist from Katikati in
the Bay of Plenty, a Mr John Watson who he had met through his cousin Fred Tahau
and his cousin Fred Tahu. Henry gave no details of the financial support he received
but Graham Body, a director of the first plaintiff, did give evidence.

Henry spent the rest of his evidence in chief endeavouring to prove what | shall
refer to as his “cash advances claim” totalling $39,344.55 and in attempting to rebut
the defendants' counterclaim. He gave virtually no evidence in chief in relation to the
main damages claim which was the alleged shortfall the plaintiffs say they received
from the sale of the Procorp squash in Japan. Nor, for that matter, did Mr Body refer
to this aspect of the claim in his evidence.

It was a feature of the case that the plaintiffs were unable to produce any
satisfactory evidence to prove the income Procorp had received from the sale of its
squash to Japan for the 2000 season. Its claim was based on a figure of $1,398,329.00
which, after deductions of $744,870.00, left a figure of $653,459.00 to be paid out to
the growers in accordance with the formula the plaintiffs allege had been agreed to at
the Auckland meeting but the evidence fell well short of establishing those figures.

Mr Graham Wallace, a New Zealand produce exporter, was called and gave
evidence as to how a company which he operates, International Produce Ltd, handled
the export to Japan of 166 tonnes of Procorp squash in the year 2000 but that was
only a small proportion of the total tonnage of 1245 tonnes which the plaintiffs allege
Procorp sold to Japan that season. In any event, | am satisfied that the deal made with
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Mr Wallace was a one-off exceptional transaction at an inflated price. His evidence
alone was insufficient to establish the plaintiffs' claim.

At the original hearing back in 2001, the plaintiffs ran into similar evidentiary
problems. On that occasion they attempted to prove this part of their damages claim
by producing detailed costing schedules from two New Zealand companies who had
an involvement with Procorp in the 2000 squash season. The companies were
Bearsley Produce Ltd and Millennium Foods Group. Mr Kaufusi, as he was entitled
to do, objected to the production of those schedules unless a witness from the
respective companies was going to be present for cross-examination. It was for that
reason that Mr Foliaki sought an adjournment of the hearing to allow representatives
from those two New Zealand companies to be called as witnesses. That, of course,
never happened.

At the resumed hearing, Mr Niu attempted to cross examine Steve Edwards on
those same schedules but Mr Kaufusi again objected and | ruled that, apart from any
concession Mr Niu might have obtained up until the point in time when the objection
was taken, the schedules were inadmissible because the plaintiff did not intend calling
any witnesses from the New Zealand companies in question.

Mr Niu then subpoenaed an officer from the ANZ Bank to produce information
relating to Procorp's account held with that bank and an adjournment was granted for
that purpose. In the end, however, counsel had to concede that the bank officer was
unable to produce the particular information he had been seeking. Mr Kaufusi
correctly made the point that all of these matters should have been sorted out through
the discovery process long before the hearing began. Surprisingly, no formal
discovery order was taken out by the plaintiffs at any stage.

It was no doubt in the realisation of these evidentiary problems relating to the
main head of the plaintiffs' damages claim, that Mr Niu appeared to focus most of his
efforts on endeavouring to establish the plaintiffs' cash advances claim and in
rebutting the defendants' counterclaim.

The only other witness for the plaintiffs, apart from Henry and Mr Body, was
Tuakoi Tu'itupou who gave evidence in relation to both the cash advances claim and
the counterclaim. | will need to come back to this witness.

When Mr Body gave evidence, it was clear, perhaps understandably, that he had
little first-hand knowledge of what had taken place in Tonga during the relevant
period but he said that he John Watson and Fred Tahau came to Tonga in March 2000
to inspect the land that Henry had available for growing squash that season. For some
reason, which was not explained in evidence, Henry, somewhat surprisingly, was not
in Tonga at the time but Tuakoi met them at the airport and showed them around.
They also had a meeting with Steve Edwards at the Friendly Islander Hotel.

Mr Body said that he asked Tuakoi to arrange the meeting but subsequently, in
his evidence, Steve Edwards told the court that before he returned to Tonga from
Auckland, Henry had asked him if he would meet with these gentlemen from
Tauranga who were going to go to Tonga and Steve said that he agreed to the request
and so he disputed that it had been Mr Body who had arranged the meeting at the
Friendly Islander Hotel. I accept that evidence although | also accept that Mr. Body
no doubt mentioned the topic to Tuakoi.

In any event, Steve was adamant that the discussion at the Friendly Islander
Hotel was in very general terms and nothing whatsoever was agreed to. | accept that
statement. It is consistent with Mr Body's own evidence in chief where he was asked:
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"Q. What happened when you met Steve (at the Friendly
Islander Hotel)?

Nothing was arranged. We attended a meeting. We sat around
a pool and talked about squash. We did not talk about any
arrangements but we were clear and he was clear, | guess. He
would be handling our fruit."

Whether and to what extent the plaintiffs can succeed in either their main claim i.e. in
relation to the alleged shortfall in their returns from the sale of their squash to Japan
or on the balance they claim is owing in connection with their cash advances claim
will, of course, depend upon the conclusions reached by the Court in relation to the
alleged oral agreement made in January 2000 between Henry and Steve in Auckland.

4. The Case for the Defendants

In his evidence 66-year-old Steve Edwards (I shall refer to him throughout as
"Steve" to distinguish him from his son "Stephen" who also gave evidence) outlined
to the Court his background in the Tonga Squash industry going back to its origins in
the year 1991.

It is an impressive background and no one could doubt his credentials. Steve is
Managing Director of Procorp Ltd. He and his son Stephen are certainly the majority
shareholders in the company. It was not clear from the evidence whether there are any
other shareholders.

Steve explained to the court that during the mid-1990s, Procorp had entered into
a special arrangement with a New Zealand-based company, Growex, in relation to the
growing and marketing of squash and Henry had been sent from New Zealand to
manage the packhouse.

Steve said that in 1998 he came to the realisation that there were people in
Tonga who could handle the work that Henry had been sent over from New Zealand
to perform and so he approached Growex and arranged for Henry's employment to be
"voluntarily terminated". His evidence in this regard was not challenged.

Turning to the crucial meeting in Auckland in January 2000, Steve told the court
that it was Henry who had contacted him while he was staying at his mother-in-law's
house, not the other way around. Henry, according to Steve, was unemployed at the
time and he was keen to get back into the squash business in Tonga. He was seeking
Steve's help and support in this regard.

Steve acknowledged that Henry knew "the mechanics" of the squash industry in
Tonga and all about the grower/exporter relationship. | accept that, as Henry
apparently had financial backing in New Zealand and access to 100 acres of leased
land in Tonga for the growing of squash, Steve would have been keen to include
Henry in Procorp's list of registered growers for the season. But that, Steve told the
court, was as far as it went. Henry would simply be another registered Procorp grower
just like Steve himself and Steve's brother Clive.

Steve explained that in acknowledging that Henry knew "the mechanics" of the
squash industry, he was referring to the established and well recognised system
whereby growers would register each year with a particular export company and
finance would then be advanced to the grower either by the Tonga Development
Bank or the exporter to cover the costs of plowing, seeds, fertilisers and chemicals.
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Alternatively, the exporter might allow credits for these items. The exporter would
eventually fix a grower's price for the season. The evidence was that for the 2000
season, the grower's price for Procorp's growers was fixed at 40 seniti per kilo. The
Bank loan or the exporter's advances or credits, as the case may be, would then be
repaid or accounted for at the end of the squash season before any money was paid
out to the grower.

By way of further background, Steve explained that the 1999 squash season had
been "a disaster" and, as a result, he had terminated his association with Growex
because they had incurred "big losses". Steve said that when it came to the year 2000,
he approached two New Zealand produce exporting firms, Bearsley Produce Ltd and
Millennium Foods and he ended up entering into an arrangement with them, that had
been reduced to writing, for the production and marketing of Procorp's squash.

In cross-examination, Mr Niu put it to Steve that it was he who had approached
Henry in Auckland for a meeting because he needed Henry's support in negotiating
the arrangements with Bearsley Produce and Millennium Foods. Steve strongly
denied this proposition. He retorted: "I did not contact Henry and I did not need his
support.”

Earlier in his evidence in chief, Steve had been referred by Mr Kaufusi to
paragraph 7 of the plaintiffs' statement of claim which sets out in detail, under several
subparagraphs the various matters that allegedly made up the verbal agreement
reached between Henry and himself at their Auckland meeting. Counsel's invitation
to Steve for his comments on that particular part of the plaintiffs' pleading evoked the
following, somewhat vitriolic, response:

"In fact, when | read this alleged agreement | was annoyed for
the simple reason that the first reaction that came to my mind
when | read this -- it says that | said you know -- these New
Zealanders, they have the audacity to think that they are
smarter than us and we are fools. It was my first reaction.
Because there's no way in any case that | would have agreed
to these sort of terms because at the time | was already
operating as a squash exporter. | didn't need anybody to ride
another horse. That was my reaction, Your Honour, for this
situation to happen. This is my reaction after reading this
amendment or amended claim. From the first | considered this
as a fabrication of the truth to create an agreement that never
existed."

5. Findings in Relation to Plaintiffs’ Claims

The meeting in Auckland was obviously a crucial meeting in terms of the
plaintiffs' case. The onus was on the plaintiff to satisfy the court to the required
standard in civil cases that the agreement pleaded had, in fact, been entered into. | say
at once that | have not been so persuaded. | did not find Henry's evidence on this
aspect of the case and in other areas at all convincing. In general he appeared to be
uncomfortable in the witness box and much of his evidence was delivered in an off-
hand and glib sort of way.
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On the other hand, with one or two exceptions, | found the evidence given by
Steve and his son Stephen cogent and credible. To the extent, therefore, that there
were conflicts, and there were many of them, in the evidence given by these witnesses
then, apart from in the specific areas that | will indicate, | prefer the evidence given
by Steve and Stephen.

What that finding on credibility means is that, even had the plaintiffs not
experienced the evidentiary problems | have referred to in establishing the income
figures Procorp derived from squash sales to Japan in the year 2000, they would still
not have succeeded. There was no agreement made at the Auckland meeting in
January 2000 to share the profits from those sales. At the most, it was agreed that the
second plaintiff would become a registered grower with Procorp for the season. In
other words, Henry would simply receive the same payout for his squash as any other
registered grower.

Significantly, the evidence established that both Steve and his brother Clive
were treated no differently from Procorp's other growers. The payments they received
from Procorp at the end of the season were calculated in the same way as the
payments made to other registered growers based on the announced figure of 40 seniti
per kilogram. Clive Edwards told the court that he was, in fact, unhappy with the
payout from Procorp for the 2000 season and the following year he took his squash to
another export company.

In his written submissions, Mr Niu appeared to resile somewhat from the
agreement pleaded in the statement of claim. Paragraph 7 of the statement of claim
refers to the agreement sued upon having been entered into between "the second
plaintiff and the second defendant” in Auckland in January 2000. In his submissions,
however, Mr Niu states in paragraph 10 that "the agreement was properly, and
legally, concluded on 8th March 2000 between the first plaintiff and the first
defendant. . ." That was the date of the meeting at the Friendly Island Hotel.

The contention that the agreement was made on 8 March 2000 is something
new. That was not the allegation made in the statement of claim nor is it an allegation
supported by the evidence. | reject it out of hand. | accept Steve's description of the
meeting at the Friendly Island Hotel. It was purely a “get to know you meeting™ and
no business arrangements whatsoever were agreed to between the plaintiffs and any
of the defendants.

When it comes to the other part of the plaintiffs' claim relating to the cash
advances, the plaintiffs face the same problems in terms of credibility that | have just
alluded to. They have produced a 1 1/2 page schedule listing various items which
they allege they paid between mid-June (the first item is actually dated 24 March) and
late October 2000 at the request of Steve Edwards on the promise by Steve that he
would repay the advances from the defendants’ squash proceeds or in return for seeds,
fertilisers and chemicals.

There are 75 items listed in the schedule. | do not propose to list them. Steve
Edwards's response to this particular head of claim in general was that he would only
acknowledge those payments for which he had issued a receipt and he proceeded to
identify those particular items. A small number of the cash advances fell into that
category and Steve acknowledged them and said that they had been accounted for in
his calculation of Henry's payout entitlement at the end of the season.

However, Steve strongly disputed any liability for other payments allegedly
made on behalf of or for the benefit of Procorp and he told the court that even if some
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payments were of benefit to Procorp, they were never authorised by him or by the
company and the defendants can, therefore, accept no liability for them. Expanding
on this statement, Steve said that the squash industry is so competitive that keeping
proper control of expenses is “critical to survival". He went on to say that there was
no way he could afford to allow anyone to purchase products or make payments on
behalf of Procorp without his express authority. In any event, he contended, that
many of the claimed items related to expenses connected with the packhouse at
Kolonga and that packhouse, Steve maintained, was Henry's packhouse. Procorp had
only the one packhouse and that was at Havelu.

I found all these arguments cogent and convincing and they made sound
business sense. In essence, Steve was rhetorically stressing to the Court, how could a
company exist in a competitive business environment without having some sensible
proper control over its expenses and outgoings?

Mr Niu submitted that although Henry packed and quarantined his squash at the
Kolonga packhouse, the packhouse belonged to Procorp. In support of his
submission, counsel placed reliance also on certain statements made by the witness
Tu'akoi.

The evidence satisfied me that Henry arranged to rent the buildings making up
the Kolonga packhouse from the Catholic Church for his own purposes and the
packhouse belonged to the plaintiffs, not to Procorp. | did not find Tu'akoi a
particularly convincing witness. He did not appear to be telling the court the whole
truth in relation to his involvement in the various events he gave evidence about and |
was left with the impression that he was harbouring a grudge against Steve for some
reason which never fully emerged during the trial. It appears that during 2000 he
worked for periods for both Henry and Procorp but it was apparent that his
sympathies lay with Henry.

Returning, then, to the cash advances claim, the plaintiffs have failed to satisfy
me, to the required standard of proof in civil proceedings, that they were made at the
request of Steve Edwards as alleged. My conclusion on the evidence is that the
defendants should not have to bear any liability for the items listed unless they were
specifically acknowledged by Steve or some other person on Procorp's behalf. I am
satisfied that the remainder of the expenses claimed were for the plaintiffs own
squash growing purposes.

At one point under cross-examination, Steve appeared to acknowledge that one
or more of the payments (he did not specifically identify them) may have been for
Procorp's benefit but he stressed that if that was the case then they certainly had not
been authorised by himself or the company.

Why Henry would make any gratuitous payment for the benefit of the
defendants given, as | have found, that he did not have any special relationship with
Procorp other than being one of the company's registered growers, is something that
was not fully explored before me

One conclusion, however, that could properly be drawn from the evidence was
that Henry, apparently for the first time having access to and complete control over
considerable funding from the New Zealand investors, had simply been over-
generous with the sums advanced to him by his financial backers. In colloquial terms,
he had "splashed the money around™" as a way of ingratiating himself in the longer
term to Steve who he obviously recognised was one of the big players in the Tonga
squash industry.
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It is not necessary for me to make any firm findings in this regard, however, and
I am conscious that the proposition was never put to Henry in those terms but there
was support for the scenario just described in Mr Body's evidence. He was asked by
the court how he felt when he learned that Henry had allegedly been making cash
advances to Steve. He replied:

"We were a bit alarmed for a while but we had discussions. We knew it was not
the regular way of doing business but he (Henry) explained what the reasons were
and we agreed."

He did not elaborate on the reasons Henry had given but, significantly, he did
not say that it was pursuant to any agreement the plaintiffs had with Steve or Procorp.

Mr Niu seemed to suggest in his submissions that the first plaintiff agreed to
make cash advances to Procorp at the meeting on 8 March 2000 at the Friendly Island
Hotel. As | have indicated, | reject that proposition. | do not accept that any business
matters were discussed at that meeting.

In any event, Mr Body's evidence was that he and his co-investors had no
knowledge of the alleged cash advances until their visit to Tonga in October 2000.

Mr Body told the court that by that stage he and Mr Watson were keen to find
out what was going on and it was they who were then instrumental in having Henry
instigate the present court action.

The implication from all of that evidence was that by October 2000, the
investors did have concerns about the financial situation and it may well have been
because of those concerns that Henry came up with the cash advances explanation
which probably went some way to appeasing his financial backers.

I stress, however, that this possible motive only has relevance if Henry did make
some gratuitous payments on Procorp's behalf. If Henry did, in fact, make some such
payments (and | have not been persuaded that he did) then they were simply that --
gratuitous and the defendants have no liability in respect of them. Essentially,
however, my finding under this heading is that the plaintiffs simply have not been
able to prove their alleged claim to my satisfaction.

6. The Counterclaim

I turn now to the counterclaim. The first statement of defence filed on 22 May
2001 did not contain any counterclaim. The counterclaim included in the amended
statement of defence dated 27 January 2003 is directed at the second plaintiff. It is
made up of seven items totalling $91,235.00. | will deal briefly with each item in
turn:

(). Diesel engine $4,000

The pleading reads that "the defendants and the second plaintiff had agreed for
the second plaintiff to buy the defendants' diesel engine for $4000.00."

The problem for the defendants is that, on their own evidence, the engine in
question was owned by Stephen Edwards who is not one of the defendants. The claim
must inevitably, therefore, fail.

(I). Plowing costs $2,520
The plaintiffs' admitted this item of claim.
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(111). Costs of seeds $15,060

It is alleged in the counterclaim that the second plaintiff bought seeds on credit
from the defendants totalling $15,060.00. The defendants produced invoices which,
on the face of it, showed that the second defendant had been supplied with 62.75 kg
of seeds at $240 per kilogram. The problem was, however, that Mr Niu had put the
defendants to strict proof of every item of claim and the only supporting records the
defendants were able to provide in support of the figure shown in the invoices were
field records kept by Stephen Edwards which showed that 36.75 kg of seeds had been
supplied to the second plaintiff. The plaintiffs accepted that figure.

Mr Kaufusi put it to one of the plaintiffs' witnesses that 1 kg of seeds would
have been required for every acre of land ploughed but the witness did not accept that
proposition and so there was no consensus as to the exact quantity of seeds used on
Henry's 100 acres. It was up to the defendants to provide the records requested by Mr
Niu showing that either Henry or someone on his behalf had signed for the 62.75 kg
of seeds allegedly supplied by Procorp.

Steve told the court that the invoices had been prepared by Procorp's accountant
but the accountant was not called to give evidence nor was the documentation
produced upon which the accountant presumably would have relied. It is Procorp's
counterclaim. The onus is on a defendant to prove a counterclaim in the same way
that the onus is on a plaintiff to prove his substantive claim. In the absence of the
required documentation in the present case, this particular head of claim must fail
except to the extent admitted by the plaintiffs. The amount allowed, therefore, based
on deliveries of 36.75 kgs of seeds, is $8,820.00.

(IV). Fertilisers $24,876

The defendants claimed that the second plaintiff bought 689 bags of fertiliser on
credit from Procorp amounting to $24,876.00. Again, however, they failed to produce
the necessary back-up documentation to support the claim. Stephen Edward's field
records showed a figure of only 403 bags which would have amounted to $14,508.00

Steve was highly critical of Henry for trying to claim reimbursement of
payments he claimed to have made on behalf of Procorp without Steve's written
authority. He cannot have it both ways, however. When it came to Procorp's
counterclaim, the defendants should have been able to produce appropriate receipts or
other such documentation signed by Henry or someone else on Procorp's behalf
acknowledging receipt of all the fertilisers supplied.

This item of claim succeeds, therefore, but only to the limited extent of
$14,508.00.

(V). Chemicals $3,040

The defendants claimed that the second plaintiff purchased chemicals on credit
totalling $3040.00 but once again the evidence falls well short of establishing this
figure to the required standard of proof. The claim is disallowed.

(V1). Forklift hire $26,880

Mr Niu described this claim as "the most unfair of all the claims of the
defendants." It totals $26,880.00 made up of a rental hireage rate of $20 per hour for
1344 hours over an undefined eight week period.
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Much time was spent on this particular claim in evidence. In his evidence,
Henry tried to downplay the claim and pass over the matter as though there was no
real forklift problem at all. Steve's evidence was more forthcoming but he readily
admitted having only limited first-hand knowledge of the facts because it was a
matter handled by his staff and his son. Steve did agree with Mr Niu in cross-
examination, however, that there was no hireage agreement as such with Henry and
the $20 figure had never been put to Henry. Steve said that the problem came when
Henry refused to return the forklift and in the end he had to seek assistance from the
police. By that time the relationship between the two men had deteriorated
significantly.

With one exception, | found young Stephen's evidence relating to the dispute
over the forklift to be the most cogent. The position appears to have been that Procorp
hired the forklift in question for the 2000 squash season from Millennium Foods in
New Zealand for a total figure of just under $10,000.00. Steve then agreed to allow
Henry to have the use of the forklift at his Kolonga packhouse for an unspecified
period and at an unspecified hireage rate on the basis that Henry would return it as
soon as and whenever Procorp needed it for handling the squash bins of other
growers. Henry, however, refused to return the forklift when requested and the police
eventually had to be called in to assist in resolving the dispute.

Stephen said in evidence that Henry was renting the forklift from Procorp. He
told the court that after his father and Henry had completed their discussions relating
to the hireage of the forklift, they called him into the Procorp office and explained to
him what had been agreed to. Stephen said that he was told at that point in time that
the agreed hireage rate was $20 per hour for 24 hours for each day Henry had
possession of the forklift but he was required to return the machine whenever the
company needed it elsewhere.

I do not accept that evidence. It marred what was otherwise a convincing
recollection of events by Stephen of many other aspects of the claim and
counterclaim. What he said about the hireage agreement, however, was totally
unconvincing and his version of events was not even supported by his father's
evidence.

Mr Niu made some forceful submissions in relation to the forklift rental claim
and he invited the court to reject it altogether. | am satisfied, however, that Henry
expected to have to pay something for the use of the forklift and in the absence of any
agreed figure, the principle of quantum meruit or a reasonable amount (which comes
to the same thing) would apply.

Steve told the court that $20 was the commercial hireage rate charged for
forklift usage at the wharf but he explained that he normally charged his growers $5
per bin for the use of his forklifts. The evidence was that Henry had produced 523
bins of squash.

In answer to a question from Mr Niu arising in turn out of a question from the
Court at the very end of his evidence, Steve conceded that when he sent Henry the
invoice for the forklift hireage, he expected him to come and discuss the matter in a
sensible manner and he would then probably have agreed to charge him only
$2000.00. As it turned out, by that stage, Henry and Steve were not on speaking
terms.



102 [2004] Tonga LR

I, nevertheless, consider that Steve's proposal would have been appropriate in
the circumstances and under this head I, therefore, allow the claim in the sum of
630 $2000. I reject the "miscellaneous” claims included under this head.

(VI1). Cartage of bins $5,327

The final item claimed in the counterclaim is $5,327.00 on account of cartage of
the second plaintiff's empty and full bins between Havelu and Kolonga. Again,
however, the claim was not well presented or documented.

Mr Niu cross-examined Steve at some length on the documentation produced in
support of this claim and obtained a concession from him that there appeared to be
some "double billing". In his submissions, therefore, after taking into account this
factor, Mr Niu conceded the claim but only to a total figure of $3452.00.

In reply, Mr Kaufusi contended that there was no double billing because the

640 truck numbers and the numbers of bins on the relevant invoices are different.

I have analysed the evidence and various documentation in some detail and it
appears to me that there is substance in Mr Niu's submission. | am satisfied that there
is evidence of double billing. In the circumstances, the amount | propose to allow
under this head, therefore, is $3452.00.

7. Payments made to the Plaintiffs

The only other outstanding matter relates to the total amount which the plaintiffs
actually received from the defendants at the end of the 2000 squash season. The
defendants allege that they paid out $32,215.00. The plaintiffs admit to receiving only
$25,000.00.

650 Mr Niu accepted that the defendants had produced cheque butts which show
total payments to Henry in the amount claimed but he contends that the defendants
had to go further and produce either the receipts signed by Henry or the actual
cheques and bank statements to show that Henry had, in fact, received the cheques.

Proof of payment is not dependent upon production of receipts. In many
commercial situations these days receipts for payments by cheque are the exception
rather than the rule. In this case the original cheque books were produced containing
the relevant cheque butts. There were 10 cheques and they total $32,215.00. | am
satisfied that the entries are genuine. They provide adequate proof for my purposes
that the payments were, in fact, made and that is my conclusion.

660 8. Summary
In summary, therefore, the plaintiffs fail in their claim and the defendants

succeed in their counterclaim but only to the limited extent that | have detailed.
In addition, the defendants are entitled to costs to be agreed or taxed.
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R v Vakalahi

Supreme Court, Nuku'alofa
Ford J
CR 228/03

2, 3 June 2004; 7 June 2004
Criminal law — self defence — burden on Crown

On the evening of 29 November 2002 the accused, his wife and their eldest daughter
were sitting on the verandah in front of the accused's shop eating pineapples. The
accused was partially paralysed on his left side as a result of childhood polio. The
complainant was drunk and arrived at the shop in a belligerent state, swearing and
threatening the accused. The accused tried to calm down the complainant so that he
would leave. The complainant, however, walked up to him and threw a punch at him
with his left first. The accused dodged the first punch but the complainant then threw
another punch with his right fist and hit the accused on the left side of his neck. The
accused, still reeling from the blow, reached out with the knife he was holding and
stabbed the complainant on the outside of his left upper arm. The complainant fell
backwards down onto his hands and then stood up and ran off. The accused stood
back and stayed at the shop. The accused was charged with one count of bodily harm
contrary to section 107 of the Criminal Offences Act (Cap 18). The accused admitted
causing the stab wound to the victim but he contended that his actions were justified
because he was acting in self-defence.

Held:

1. If the issue of self-defence was raised by the evidence then it was for the
Crown to prove, beyond reasonable doubt, that the accused was not acting
in self-defence. If the Crown did not exclude that as a reasonable
possibility then the accused must be acquitted.

2. There must be a reasonable balance between the threat as the accused
believed it to be and the force used to meet it. Not being able to properly
defend himself, the accused struck out with the knife he had been using
and stabbed his attacker on the upper arm. The Court was satisfied that it
was not an act of pure aggression or angry retaliation. It was, instead, an
instinctive, understandable and totally defensive reaction to an unprovoked
attack by the complainant.

3. The Court was satisfied that the accused was acting in self-defence and
was acquitted.
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Cases considered:
Palmer v R [1971] AC 814 (PC)
R v Whyte [1987] 3 All ER 416 (CA)

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for Crown : MrSisifa
Counsel for accused . Mr Kengike
Judgment

The accused is charged with one count of bodily harm contrary to section 107 of
the Criminal Offences Act (Cap 18). In the particulars of the offence in the
Indictment, it is alleged that on 29 November 2002 at Navutoka he wilfully and
without any lawful justification caused bodily harm to Vanisi Keinga by stabbing him
on his left shoulder with a knife. The accused admitted causing the stab wound to the
victim but he contends that his actions were justified because he was acting in self-
defence.

Some months prior to the hearing, Crown counsel informed the court at a
Directions Hearing that the complainant, Vanisi, had left for New Zealand but the
prosecution, nevertheless, intended to proceed with the case in his absence. On the
first morning of the hearing, Crown counsel informed the court that he had just
learned that the complainant had returned from New Zealand and he was available to
give evidence. Vanisi was called as the Crown's first witness. It turned out to be an
inauspicious start to the Crown's case.

Vanisi told the court that he was 22 years of age and the only thing that he
recalled about the 29th of November 2002 was that he had been drinking Bounty rum
with other boys, starting between 6 and 7 pm and then waking up in hospital later that
night. He said that he had a "small injury" to his left shoulder but he had no idea what
had caused it. He said that he was still drunk at the hospital.

Vanisi was an unimpressive witness. No application was made to have him
declared hostile but | simply do not believe that he had no recollection, whatsoever,
of the events giving rise to this prosecution.

In cross-examination, he confirmed that the families had reconciled and
apologised to each other over the incident. He also admitted to having pleaded guilty
to charges of drunkenness and causing a disturbance that had been made against him
in a private prosecution brought by the accused arising out of the same incident.
There is another charge of assault still pending in the Magistrates' Court which has
been held up because of the complainant's absence in New Zealand.

The Crown called two eyewitnesses and the police investigating officer. The
accused elected to give evidence and other evidence was given on his behalf by his
wife and his mother who were both eyewitnesses to the whole incident. There was
little dispute of any significance in the evidence given by these various witnesses
apart from whether or not the complainant had attacked the accused before the
stabbing occurred.

The 28-year-old accused, Semesi, told the court that he has owned a shop at
Navutoka for approximately two years. He lives with his mother, wife and children in
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a house adjacent to the shop. It was not clear from the evidence whether the house is
actually behind the shop or alongside it.

In all events, on the evening in question at some time, most likely between 8:30
pm and 9 pm, the accused, his wife and their eldest daughter, who was then two years
of age, were sitting on the verandah in front of the shop eating pineapples. There was
a suggestion that the accused's younger brother may have been with them but the
evidence was unclear on that point. The accused was cutting the pineapple with the
knife that they used in the shop. His mother was sitting on the verandah of the house
close by.

The scene was suddenly disrupted by the noisy arrival of the drunken
complainant. He was swearing at the accused and threatening to beat him up for
telephoning his (the complainant's) mother and complaining about his drinking. It
was an allegation which the accused denied but, because of the threats, the accused's
mother came over and apologised to the complainant so that he would go away. He
did so.

Some time later (the estimates varied from between five minutes to half an
hour) the complainant returned, still in a belligerent state, swearing and threatening
the accused. The accused stood up and was standing on the verge between the
verandah of his shop and the road. He began apologising to the complainant again
trying to calm him down so that he would leave. The complainant, however, walked
up to him and threw a punch at him with his left first. The accused was able to dodge
the first punch but the complainant then threw another punch with his right fist and
hit the accused on the left side of his neck. The accused, still reeling from the blow,
reached out with the knife he was holding and stabbed the complainant on the outside
of his left upper arm.

The complainant fell backwards down onto his hands and then stood up and ran
off. The accused stood back and stayed at the shop.

The accused's mother who had ran over to the shop and witnessed the whole
attack from a close distance had started calling out for help before the complainant
threw the first blow. She heard the threats that he was making and she told the court
that she felt sorry for her son. She was calling out for help from her brother, Sitani,
who lived nearby. Sitani did arrive on the scene after the attack and he chased after
the complainant. He eventually returned with him and the complainant apologised to
the accused who by that time was back inside his shop.

The accused's mother then paid a neighbour $10 for him to take the complainant
to hospital. The accused's mother accompanied him together with another witness. At
the hospital, the wound was checked but it did not require any stitching or other
treatment. A strip of adhesive plaster was applied to the cut and the complainant was
allowed to return home.

That is a narrative of the facts as | find them. The two Crown witnesses did not
see the complainant strike the accused before the stabbing but I am satisfied that that
is what happened. They were not as close to the scene as the accused's wife and
mother. The accused and his witnesses seemed totally credible and | have no doubt
that it was the complainant who struck the first blows in the manner they all
described. That version of events is also corroborated by the accused's own statement
to the police where he admitted causing the injury with the knife but said that the
complainant had attacked him first.
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Against that factual background, the issue I now have to determine is whether
the accused can rightfully claim, as he does, that his actions were in self-defence and,
therefore, justified.

130 Although self-defence is referred to as a "defence"”, it is not for the accused to
prove that he was acting in self-defence. If the issue of self-defence is raised by the
evidence, as it clearly was in the present case, then it is for the Crown to prove,
beyond reasonable doubt, that the accused was not acting in self-defence. If the
Crown does not exclude that as a reasonable possibility then the accused must be
acquitted.

Mr Sisifa referred the court to the well-known description of the law relating to
self-defence pronounced in Palmer v R [1971] AC 814. In delivering the judgment of
the Privy Council, Lord Morris said, at p 831:

"It is both good law and good sense that a man who was

140 attacked may defend himself. It is both good law and common
sense that he may do, but may only do, what is reasonably
necessary. But everything will depend upon the particular
facts and circumstances."

Mr Sisifa placed particular emphasis on the following further extract from the
judgment:

"If there is some relatively minor attack, it would not be
common sense to permit some act of retaliation which was
wholly out of proportion to the necessities of the situation."

Crown counsel, whilst accepting that every case must depend upon its own facts,
150 submitted that, in the circumstances of the present case, the appropriate retaliation to
the attack by the complainant, would have been punching back, rather than retaliation
with a knife. There is support for counsel's submission in R v Whyte [1987] 3 All ER
416 (CA) which was a case where, as stated in the head note, "the defendant stabbed
a man with a lock-knife, the blade of which was already open, when the man punched
him in the face.”
In delivering the judgment of the Court of Appeal, Lord Lane, after succinctly
analysing the facts, said:

"It is perfectly plain that on any view the use of an already
prepared knife, the blade having been extended, in

160 circumstances such as this, could not possibly be reasonable
under any circumstances, whether the direction in Palmer v R
was given or not."

The reference Lord Lane makes to “the direction in Palmer v R" is significant in the
context of the present case. What his Lordship was there referring to was a further
passage from the judgment of Lord Morris, referred to above, setting out a qualifying
factor relevant to the issue of whether the force used in a particular case was
reasonable.

The qualifying factor needs to be considered in the context of the law which
does not give people a blank cheque to use as much force as they like, even if they are
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defending themselves. There must be a reasonable balance between the threat as the
accused believed it to be and the force used to meet it.

Lord Morris's "qualifying factor" referred to in the passage above appears in
Palmer v R at p 832:

"If the jury thought that in a moment of unexpected anguish a
person attacked had only done what he honestly and
instinctively thought was necessary, that would be most
potent evidence that only reasonable defensive action had
been taken."

As it turns out, there was a most unusual feature to the present case. It became
apparent to the Court as soon as the accused was called to the witness box. It was
noticed that he favoured his left side, his left arm appeared withered and his left hand
was significantly deformed.

In evidence, the witness explained that he had suffered from polio when he was
only nine months old and he has lost some of the use of his left side. His wife
described him as being partially paralysed on the left side. His mother did not refer
specifically to the polio but it was a fair inference from her evidence that that is why
she felt protective of her son and began calling out to her brother for help. The blow
from the complainant had struck the accused on the left side of his neck.

I am left in no doubt that the actions of the accused in this case fall precisely
within the qualifying direction given by Lord Morris. Not being able to properly
defend himself, the accused, in a moment of anguish, instinctively struck out with the
knife he had been using and stabbed his attacker on the upper arm. | am satisfied that
it was not an act of pure aggression or angry retaliation. It was, instead, an instinctive,
understandable and totally defensive reaction to an unprovoked attack by the
complainant.

In short, I am satisfied that the accused was acting in self-defence and he is,
accordingly, acquitted.
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Tapa'atoutai anor v Police

Supreme Court, Nuku'alofa
Ford J
AM 8-9/03

3 June 2004; 9 June 2004
Prisons — unlawful punishment — escape from custody — duress of circumstances

The two appellants escaped from Hu'atolitoli Prison on 24 January 2003 after being
unlawfully punished in the prison. They voluntarily returned to the prison 11 days
later. They were subsequently charged with escaping and, after pleading guilty in the
Magistrates' Court, they were each sentenced to eight months imprisonment. They
then wrote a joint letter to the Chief Justice which was treated as an appeal. Mr Niu
agreed to take up their case and, by consent, the convictions were quashed and the
matter referred back to the Magistrates' Court for rehearing. On the second occasion,
the two accused pleaded not guilty. The magistrate issued a lengthy written judgment
and convicted each accused. The sentence imposed was two months imprisonment in
each case. The appellants appealed against the second conviction and sentence using
the defence of duress of circumstances.

Held:

1.  "Duress of circumstances” relates to a situation where a person is driven to
commit a crime by force of circumstances. Once the issue of duress was
raised by the evidence, it was for the Crown to prove beyond reasonable
doubt that the defendant was not acting under duress.

2. The Court was satisfied that the appellants, at all material times, were
acting under duress and that they should, therefore, have been acquitted in
the court below. Accordingly, the appeals were upheld. The convictions
and sentences appealed against were quashed.

Cases considered:
Arbon v Anderson [1943] 1 All ER 154
Becker v Home Office [1972] 2 All ER 676
Hague v Deputy Governor of Pankhurst Prison [1991] 3 All ER 733

Statute considered:
Prisons Act (Cap 36)
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Rules considered:
Prisons Rules

Counsel for appellants : MrNiu
Counsel for the respondent : MrKefu
Judgment

I am obliged to both counsel for producing written material in this appeal of a
particularly high standard. I refer in this regard to the appellants' grounds of appeal
and Crown Counsel's submissions in response. The extent and nature of the written
information provided resulted in a significant saving in court hearing time.

The two appellants escaped from Hu'atolitoli Prison on 24 January 2003. They
voluntarily returned to the prison 11 days later. They were subsequently charged with
escaping and, after pleading guilty in the Magistrates' Court, they were each
sentenced to eight months imprisonment.

The Court was told that they then wrote a joint letter to the Chief Justice which
was treated as an appeal. Mr Niu agreed to take up their case and, by consent, the
convictions were quashed and the matter referred back to the Magistrates' Court for
rehearing.

On the second occasion, the two accused pleaded not guilty. The matter went to
a full hearing with the prosecution calling seven witnesses and both accused, along
with two other witnesses, giving evidence for the defence.

After hearing legal submissions, the magistrate issued a lengthy written
judgment convicting each accused. The sentence imposed was two months
imprisonment in each case. It is against that second conviction and sentence that the
appellants now appeal to this court.

I set out below the summary of material facts taken from Mr Kefu's
submissions:

"I. The first appellant, Lolohea, is currently serving a sentence

of 6 years imprisonment for housebreaking, theft and
possession of Indian hemp.

Il. The second appellant, Tapa'atoutai, is currently serving a
sentence of 15 years imprisonment for manslaughter.

I11. During the appellants incarceration, they were both repeatedly
put into maximum security for various prison offences under rule
159 of the Prison Rules.

IV. On 9 February 2002 the second appellant was put in the
punishment cells for swearing and attempting to attack a prison
officer.

V. On 21 December 2003 the first appellant was put in the
punishment cells for running away on 20 December 2003 when he
was part of a group of prisoners assigned to work at the Royal
Palace in Nuku'alofa, and he was found at Viola Hospital in a
drunken state.

VI. On 23 January 2003 the first appellant was put in handcuffs in
the sunning cell because he was disobedient by shaking the doors
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of the punishment cells, and he was required to make a statement
as to why he was shaking the doors but he refused.

80 On 23 January 2003 the second appellant was put in handcuffs in
the sunning cell because he was disrespectful, fieme'a by shouting
he wanted to "suck a brain”, and he was handcuffed to maintain
the peace of the prison.

VIII. The first appellant's hands and legs were handcuffed around
a pipe while he was lying on the floor, and he was wearing shorts
and a singlet.

IX. The second appellant's hands were each handcuffed to the iron
bars of the door to the punishment cells.

X. The appellants were handcuffed in this manner throughout 23

90 January 2003, and 24 January 2003, and were only released when
they requested to go to the toilet or when they were fed.

XI. Around 10 pm on 24 January 2003 the appellants escaped
from Hu'atolitoli Prison.

XII. The appellants returned to Hu'atolitoli Prison voluntarily on 4
February 2003."

In his grounds of appeal, Mr Niu provided additional details of the punishment
imposed. His description of these events was unchallenged:

"1. About 9 a.m. on Thursday 23/1/03, Lolohea was ordered
to wear only a pair of shorts and a singlet and to lie on his
100 back on the concrete floor of the sunning cell underneath and
along where a 2 inch galvanised pipe was running from one
concrete wall of the cell to the opposite concrete wall about
18 inches above the floor. His hands were then handcuffed
above and hanging from the pipe, and his ankles were
similarly cuffed above and hanging from the pipe with leg
cuffs. He was thereby left exposed to the sun (the cell has no
roof except for diamond wire mesh cover at the top) during
the day and the cold and dew of the night.
2. At about 9:30 a.m. of the same morning, Tapa'atoutai was
110 similarly ordered to wear only a pair of shorts and a singlet and to
stand with his back against the outside of the steel bars of the
closed door of his punishment cell (which has a roof). His right-
hand was then cuffed above his right shoulder to the steel bar
back behind him and his left hand was similarly cuffed above his
left shoulder to the steel bar behind him with another pair of
handcuffs. He would have to hang by his wrist if he was tired of
standing or wanted to sleep.
3. They were both left at the mercy of the mosquitoes, which were
always plentiful there.
120 4. Neither was told how long they were to be so cuffed. The only
relief they had was when they were uncuffed to go to the toilet or
have their meals, which was only for about 5 to 10 minutes.
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5. They suffered and were tortured by the pain of the hand and leg
cuffs, the bite and sting of the mosquitoes, the absence of sleep,
the heat of the sun and the cold and dew of the night, and of the
wet of the rain. The Chief Gaoler, Moleni Taufa (the
Superintendent of Prisons) had ordered and had intended that
these two prisoners be so punished and tortured in order that they
would learn to obey and comply with the prison rules.

6. No such punishment and no torture is allowed under the Prison
Act or Prison Rules. The punishment was unlawful.

7. Lolohea repeatedly asked the prison officers to allow them to
consult a lawyer. Tapa'atoutai heard the requests. Other prisoners
heard the requests. The request was not granted at all.

8. At about 10 p.m. on Friday night 24/1/03, with no hope of
having a lawyer to see them and no knowledge when their torture
would be over, they broke the cuffs off and broke out of
Hu'atolitoli Prison and went into hiding.

9. At first they tried to see the Minister of Police and then the
Chief Justice (but the Minister had shifted from his residence at
Fasi to the fenced and guarded compound of Longolongo and the
Chief Justice was away in Tuvalu until 3/2/03) to complain about
their treatment in the prison. They decided to wait for the Chief
Justice to return.

10. On 4/2/03 they wrote a letter to the Chief Justice about what
had happened to them and gave it to a friend to take for them.
They then went and gave themselves up to prison authorities on
the same day."

The grounds of appeal are as follows:

"(a). The punishment given to the appellants was unlawful;

(b). The appellants were justified in breaking out and escaping
from prison in the circumstances in which they were in;

(c). The defence of duress of circumstances applies to their cases,
and

(d). The evidence of the appellants concerning their reason for
breaking out and escaping were not challenged by the prosecution
in cross-examination or rebutted by any contrary evidence put to
them."”

"The ordinary civil and criminal law operates in prisons and
governs prisoners and prison staff, subject only to the special
legislative provisions governing penal establishments and
their inmates. In spite of his imprisonment, a convicted
prisoner retains all civil rights which are not taken away
expressly or by necessary implication. Prisoners are subject to
a special regimen and have special status; but they remain

The basic principle when it comes to the discipline and control of prisoners is that set
out in Halsbury Vol 77, para 1138:
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invested with residuary rights pertaining to the nature and
conduct of their incarceration . . . It is an offence against
discipline for a prisoner to disobey any lawful order or to fail
to conform to any rule or regulation of the prison. However,
the prison authorities must act in accordance with the ordinary
law and do not have unlimited powers over prisoners merely
by virtue of their imprisonment."

The extent to which a prisoner's rights are taken away from him is governed by the
provisions of the Prisons Act (Cap 36) and the Prison Rules. The statutory authority
to make rules is conferred by section 5 of the Prisons Act. Section 5(b) includes a
power to make rules for the discipline and punishment of prisoners.

Rules 158 -- 167 are the rules dealing with prison offences. Rule 158 states:

"No punishment or privation of any kind shall be awarded
against a prisoner for a prison offence except as provided in
sections 24, 28, 29 and 30 of the Prisons Act, and in these
rules."

Rule 159 then lists a series of acts and omissions, any one of which is declared to be a
prison offence. The regime for dealing with any such prison offence is that contained
in section 30 of the Prisons Act.

Section 30 provides that prison visiting officers may take evidence and examine
prisoners in respect of any alleged prison offence and, if satisfied that the prisoner is
guilty of such offence, the prison visiting officers may order him to be punished, in
the manner prescribed, by one or any of (a) solitary confinement, (b) forfeiture of
marks, (c) corporal punishment.

The appointment of prison visiting officers is governed by section 17 of the
Prisons Act. The appointment is made by His Majesty in Council. Not less than 2 nor
more than 4 persons are to be appointed prison visiting officers for each prison
district.

Significantly, neither counsel in the present case was able to confirm whether
prison visiting officers had ever been appointed under section 17 of the Prisons Act.
The Act came into operation as long ago as 17 July 1923.

Crown Counsel did, however, quite properly concede that the prison offences
allegedly committed by the two appellants had not been dealt with in the manner
prescribed in section 30 of the Act and, to that extent, the punishments imposed by
the prison officials were unlawful.

Whilst reported English decisions such as Arbon v Anderson [1943] 1 All ER
154 at 156 and Becker v Home Office [1972] 2 All ER 676 at 682 make it clear that
Prison Rules do not confer any rights on prisoners or give rise to a cause of action
against prison officials for their breach, a failure to comply with the requirements of
the Prisons Act in relation to the appointment and functioning of prison visiting
officers is something more serious.

Lord Goddard noted in the Arbon case that access to "visiting committees" (the
English equivalent of prison visiting officers - now called "boards of visitors") is the
safeguard against the abuse of power by prison officials. If that safeguard is not in
place, however, then prison authorities carrying out any form of disciplinary
punishment against prisoners run a very real risk of facing civil actions for damages,



220

230

240

250

Tapa'atoutai anor v Police (SC) 113

of the type envisaged by Lord Bridge in Hague v Deputy Governor of Pankhurst
Prison [1991] 3 All ER 733 or, perhaps, under the tort of misfeasance in public
office.

The appointment of prison visiting officers pursuant to section 17 of the Prisons
Act is, therefore, a matter which, if not already in place, needs to be addressed with
priority.

Crown Counsel further conceded that the use of handcuffs as a form of
punishment (which was admitted by the prison officers under cross-examination) was
also unlawful. Rule 170 allows the use of handcuffs only as a means of restraint in the
case of a prisoner whose conduct is so violent as to render such action necessary.

I have no hesitation in concluding that the prison offences allegedly committed
by the two appellants were never processed in accordance with the procedure
prescribed in the Prisons Act and to, that extent, the punishments inflicted were, as
Crown Counsel rightfully concedes, unlawful.

Mr Niu submits that against that background, the defence of duress of
circumstances applies.

Duress of circumstances is a relatively recent concept. Archbold (2001) notes,
para 17-124, that the use of the word "duress" in the context of the defence is
misleading:

" "Duress of circumstances" has nothing to do with one
person being told to commit the crime "or else™: it relates to a
situation where a person is driven to commit a crime by force
of circumstances.”

As Lord Hailsham expressed it in R v Howe [1987] 1 All ER 771, 779:

"The fact is that, where it is applicable at all, in a long line of
cases duress has been treated as a matter of defence entitling
an accused to a complete acquittal . . . duress arises from the
wrongful threats or violence of another human being."”

Once the issue of duress is raised by the evidence, it is for the Crown to prove beyond
reasonable doubt that the defendant was not acting under duress. To his credit, Crown
counsel does not seek to dispute the application of the defence of duress of
circumstances in the present case. The punishments the appellants were subjected to
were both extreme and unlawful. Indeed, it is difficult to take exception with Mr
Niu's description of the suffering the two men endured as "torture".

I find it unnecessary to have to consider the remaining grounds of appeal. For
the above stated reasons, | am satisfied that the appellants, at all material times, were
acting under duress and that they should, therefore, have been acquitted in the court
below. Accordingly, | uphold the appeals. The convictions and sentences appealed
against are quashed.

Mr Niu points out that he has acted for the appellant prisoners without any
financial reward and he, therefore, seeks costs against the police, as respondent, in
respect of both the Magistrates' Court hearing and this appeal.

Mr Kefu acknowledges that the Court has a discretion in the matter but he
submits that the respondent in the present proceeding has conducted itself in a
perfectly proper way and that an award of costs against it is not, therefore, justified.
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Whilst having every sympathy with the sentiments expressed by Mr Niu, | find
260 myself in agreement with Mr Kefu's submissions. Costs are not normally given on
acquittals even at the appeal stage. It would have been different had there not been a
proper foundation for the charges in the first place but that is far from the case. The
respondent, as prosecutor, has acted with complete decorum throughout, particularly
at the appeal stage. It should not, therefore, be held accountable for wrongs done

before the case ever came before the courts. I, therefore, make no award as to costs.
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Piliu v Satini anor

Supreme Court, Nuku'alofa
Ford J
CV 613/2001

16 April, 14 and 20 May 2004; 17 June 2004
Tort — trespass — actionable per se — no damage caused — nominal damages

The plaintiff, 68-year-old 'Olive Piliu, held a widow's life interest in a tax allotment at
Pea in the estate of Lavaka. She alleged that while she was in New Zealand in
2000/2001 the defendants trespassed and, without her authority, grew crops on her
land and caused damage. She claimed damages against the defendants totalling $3000
together with costs. The second defendant "Savou" filed a statement of defence
admitting that he ploughed and grew a crop of taro on the allotment in question but he
maintained that the first defendant, "Ma'afu”, the plaintiff's nephew, represented that
he had authority from the plaintiff to allow him (Savou) to use the allotment for a
rental of $1,000 per year. The first defendant, Ma'afu, agreed with the second
defendant's contentions.

Held:

1. Anaction in trespass lay whenever a person unlawfully entered on land in
the possession of another. The emphasis of the tort was on the physical
interference with possession of land as distinct from the protection of
ownership. Trespass was actionable per se. It was a good defence if a
defendant could prove that he entered upon the land in the exercise of
some kind of legal right.

2. The Court found that Ma'afu had a licence from 'Olive to use the land
himself for 12 months at the rental figure of $1,000, but Ma'afu did not
have authority from 'Olive to let Savou use the allotment. Thus, to that
extent, he exceeded the terms of his licence in allowing Savou to use the
allotment in the way that he did.

3. When a person who held possession of land pursuant to a licence abused
the authority vested in him and used the land in a way that exceeded the
terms of that licence, he became a trespasser. Therefore the plaintiff
succeeded in her claim against the first defendant, Ma'afu.

4. The second defendant, Savou, acted reasonably and in good faith
throughout. He genuinely believed, on reasonable grounds, that he had
lawful authority from the plaintiff to have possession of the land for the
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growing of his crop of taros. He was therefore not a trespasser and the
plaintiff failed in her claim against him.

5. Where a defendant committed the tort of trespass which was actionable per
se, then, even though there was no proof of actual damage to the property,
the plaintiff was still entitled to an award of nominal damages to mark the
tort. The Court awarded the plaintiff nominal damages against the first
defendant in the sum of $10 but declined to make any award of costs.

Case considered:
Dehn v Attorney-General [1988] 2 NZLR 564

Counsel for plaintiff : Mr Foliaki
First defendant in person

Counsel for second defendant . Mr 'Etika
Judgment

The plaintiff, 68-year-old 'Olive Piliu, holds a widow's life interest in a tax
allotment at Pea in the estate of Lavaka. She alleges that while she was in New
Zealand in 2000/2001 the defendants trespassed and, without her authority, grew
crops on her land causing damage. She claims damages against the defendants
totalling $3000.00 together with costs.

The second defendant "Savou" filed a statement of defence admitting that he
ploughed and grew a crop of taro on the allotment in question but he maintained that
the first defendant, "Ma'afu”, who is the plaintiff's nephew, represented that he had
authority from the plaintiff to allow him (Savou) to use the allotment for a rental of
$1,000 per year.

For his part, the first defendant, Ma'afu, who did not have legal counsel (nor did
he file a statement of defence but no objection was taken on that ground) agreed with
the second defendant's contentions.

The plaintiff's evidence was disjointed and, at times, very difficult to follow.
Even allowing for her age, 'Olive seemed to have no concept of dates and times. The
events she described were, in the main, related to other significant events in her life
but, even with them, she seemed unable to pinpoint dates and times. The plaintiffs'
whole case, in fact, seemed to be a complete bundle of confusion until after evidence
had been given by the second witness, her niece, Ngaluafe.

'Olive told the court that she did not recall when her husband died but, when
pressed, she thought that it might have been about five years ago. She produced a
"Certificate of Statutory Landholding" issued by the Land Registration Officer on
3.10.2001 confirming her interest in the allotment in question. Whether she had
sufficient legal interest in the land prior to that date for bringing this action is not an
issue that was raised before me. In the absence, therefore, of any objection from the
defendants, | propose to proceed on the basis that the plaintiff, at all material times,
did have sufficient interest in the land to maintain this proceeding.

'Olive could not recall when she left for New Zealand but the best estimate | can
make from her evidence is that it was probably around the middle of the year 2000.
Earlier in that year she had advertised over the radio that her allotment was available
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for farming at a rental of $3,000 per year. Nothing initially came out of that
advertising.

'Olive’s niece, Ngaluafe, told the court that before her aunty 'Olive left for New
Zealand she gave her the allotment at Pea to look after. She said that the instructions
she received from 'Olive at the time were to tell anyone who was interested in the
allotment that the rental would be $3,000 per year but she would first have to contact
'Olive in New Zealand and obtain approval to any arrangement.

Ngaluafe recalled that sometime after 'Olive had left for New Zealand, the
second defendant (who | shall continue to refer to as "Savou", as was the case during
the hearing) called to see her about the allotment. He told her that he had heard about
the advertisement over the radio. He also said that a man called 'Otani Piliu (who is
apparently 'Olive's brother or brother-in-law) had told him that the last person the
allotment had been left in the care of was the first defendant, Ma'afu.

Ngaluafe's evidence was unsatisfactory in the sense that, as | understood it, she
made it sound as though Savou had only made the one visit to her home and she was
not asked, nor did she reveal, exactly how matters had been left with Savou. It
transpired that Savou had, in fact, made more than one visit. Rather surprisingly,
however, Ngaluafe was not cross examined in relation to any of Savou's visits to her
home.

It was, nevertheless, put to Ngaluafe in cross-examination that 'Olive had not
said anything in her evidence about having given instructions to her of any kind in
relation to the allotment. Ngaluafe responded, "the authority she gave me was to look
after it, for example, we could go and use the coconuts."

Ngaluafe recounted how she learned that someone had been using 'Olive's
allotment. She told the court that one day in 2001 she told her son to go to the
allotment and collect some breadfruit and coconuts and he came back and told her
that there were crops growing on the land. She said that she then made contact with
'Olive in New Zealand and passed on that information. 'Olive told her that she did not
know anything about it but she would return from New Zealand to investigate. In
cross-examination Ngaluafe said that 'Olive returned from New Zealand a few
months later and she went out to the allotment the following day.

'Olive’s evidence on this aspect of the case was quite different. She said nothing
about receiving a telephone call from Ngaluafe when she was in New Zealand.
'Olive's evidence was that after she returned from New Zealand she was back in
Tonga "for some time" before she was told that someone had planted crops on her
allotment.

The only other witness called on behalf of the plaintiff was a Mr Finau Hufanga
who gave evidence about a rental arrangement he later entered into with the plaintiff
in respect of the land in question, on behalf of a Youth Group from Pea but his
evidence did not shed any light on the issues in contention in this case.

There was a break in the evidence at one point of approximately four weeks and
when the hearing resumed Mr 'Etika was overseas on a visit to the USA. He had,
however, made it clear before he left that he was happy for the hearing to proceed in
his absence. He told the court that his client, Savou, would be giving evidence on his
own behalf.

After taking the oath, 59-year-old Savou explained to the court in a rather
apologetic way that he had suffered a stroke but he did not believe that his memory
had been affected. That transpired to be the case. Savou gave his evidence in a
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careful, coherent manner, which was in marked contrast to the evidence given by the
plaintiff.

Savou explained that he had a tax allotment at Kahoua and from time to time he

130 would rent other allotments around Tongatapu for his farming activities. He said that
in the year 2000, sometime between March and May, a person he knew only as Tevita
had stopped him one day and told him about an advertisement he had heard over the
radio to the effect that there was an allotment at Pea available.

Savou did nothing at the time but later in the year when he wanted more land to
farm he approached Tevita and inquired about the land at Pea he had heard
advertised. Tevita told him to speak to 'Otani Piliu at Tofoa who, he explained, was
'Olive's brother or brother-in-law.

Savou said that he duly spoke to 'Otani who in turn told him to go to another
house at Tofoa, close to the hospital, where he thought that 'Olive was staying with

140 relatives. The house turned out to be the home of Ngaluafe and her husband, 'lsope.
They explained to him that 'Olive was in New Zealand but they confirmed that the
allotment had been advertised and Ngaluafe undertook to contact her aunt about the
matter. They told Savou to call again the next day.

The following day, Savou returned to the house in Tofoa and spoke again to
Ngaluafe and 'Isope. They told him that they had not been able to make any contact
with 'Olive but they said that they would keep trying and he was asked to call back.

Savou said that he returned again the next day but the couple, were not home.
On that occasion he spoke to their daughter who told him to go to where 'lsope
worked. He asked where it was and she told him that her father worked for the "Five

150 Star" company.

Savou told the court that he then called at Five Star and spoke to 'Isope who was
sitting on a chair outside on a verandah. 'Isope told him that he should go to a man at
Liahona called Ma'afu Satini (the first defendant) who was 'Olive's nephew. 'Isope
told Savou that Ma'afu operated a taxi and he had a daughter teaching at Liahona
College.

Ma'afu was not at home when Savou first called to see him but when he later
returned to Liahona, Ma'afu was home and he confirmed that 'Olive was his aunt. He
also told him that it was true about the allotment at Pea and Ma'afu suggested that
they both should go and look at the land, which they then did.

160 Savou said that he asked Ma'afu about the rental figure for the allotment and he
was told that it was $1000 for one year. He explained that at that stage Ma'afu made
the suggestion that they could share the allotment and have 4 acres each for growing
crops. Savou indicated that that arrangement was acceptable to him and he asked
Ma'afu to make contact with 'Olive in New Zealand and come and tell him if she
approved of the arrangement the two men had agreed upon.

After a few days Ma'afu called to see Savou at his home. It was a Sunday. He
told Savou that 'Olive approved and she had said that he (Savou) could use the whole
of the allotment at the figure of $1,000 which they had agreed upon. Savou said that
he was pleased. He then outlined to Ma'afu his plans for the allotment.

170 First, he said, he would need a chance to clear the land because it was covered
in dense grass and bush. His proposal was that he would plough the allotment, leave it
for a month and then plough it again and the day that he started planting his taro
would be the day that his one year term would commence. Savou paid the $1,000
agreed rental in cash to Ma'afu that same day.
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Savou told the court how he then hired a contractor to carry out the plowing and
harrowing of the land. The preparation work cost him $1,200 made up of 30 hours
work at $40 per hour. The taro was planted in December 2,000. Savou then looked
after the plantation over the following 10 months as the crop grew.

The next development came in about September 2001. Savou said that by then
he had harvested some of his crop of taro and one day 'Olive and Ma'afu came and
saw him on another allotment he was working on and they had what obviously
developed into a heated argument.

Savou said that 'Olive asked him for $3,000 because he had planted on her
allotment. He explained to her about the arrangement he had entered into with Ma'afu
and told her that he had paid the agreed rental of $1,000 to Ma'afu. He went on to tell
'Olive that if he had known she had wanted $3,000 for the allotment then he would
not have used it because, at that rental figure, it would have been too expensive.

As a compromise, Savou put it to 'Olive that if she was to let him have the use
of the land for another 12 months then he would pay her $3,000. She refused,
however, and insisted on receiving $3,000 immediately.

Savou said that during the argument Ma'afu supported him and told 'Olive that
he (Savou) was correct in everything he had said but 'Olive was "hyped up" and she
and Ma'afu started arguing between themselves and then they left.

Not long after that meeting, 'Olive had a "no-entry" sign put up on the allotment
and she served a lawyer's letter on Savou instructing him to keep off the property. She
again returned later and served on him the writ and statement of claim issued by the
court on 10 October 2001. Savou said that he did not return to the property again after
being served with the writ. At that stage, he had harvested only a small part of the
taro crop. He speculated that the remainder of the crop would have been stolen and
used by other people.

In Mr 'Etika's absence, Savou subpoenaed 'lsope 'Akau‘ola. Mr Foliaki objected
because he had called 'Isope's wife Ngaluafe as a witness for the plaintiff but I
dismissed the objection. Savou then proceeded to lead ‘lsope’s evidence with
commendable skill and restraint.

'Isope admitted that Savou had come to his home twice and they had told him on
both occasions that they would keep trying to contact ‘Olive in New Zealand but he
denied ever having seen Savou at his workplace, Five Star, or having told him to go
and see Ma'afu at Liahona. | did not find 'lsope's denials, however, at all convincing
and | accept Savou's version of events.

The final witness in the case was the first defendant, Ma'afu. He said that early
in 2000 he had taken 'Olive around Nuku'alofa in his taxi trying to find someone who
would pay rent and use her allotment during the period she was going to be away in
New Zealand. 'Olive had admitted this much when she was cross-examined by Mr
‘Etika. They had no success.

Ma'afu said that just before 'Olive left for New Zealand, he went with her to
look at the allotment at Pea and on that occasion he asked her to let him have the use
of the allotment while she was away so that he could plant tapioca and his family
could live on it. He said that 'Olive accepted the proposal. He then asked her how
much he should pay her as rent and she told him, $1,000 a year.

Ma'afu then related how Savou had later come to see him inquiring after the
allotment. He said that Savou told him that 'Isope had suggested that he should come
and talk to him.
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In cross-examination by Mr Foliaki, Ma'afu admitted that he told Savou that he
would contact 'Olive in New Zealand but he never did. He explained to the court that
he did not think it necessary to have to get 'Olive's approval because he had already
made the arrangement regarding the use of the allotment with 'Olive before she had
left Tonga.

I will not traverse Ma'afu's evidence about 'Olive's reaction when she eventually
came back from New Zealand and confronted Savou. In general, it mirrored the

230 evidence already given by Savou. He said that 'Olive was swearing and arguing and
he, Ma'afu, was extremely upset over her reaction. He kept telling her that he had
given Savou permission to use the property for $1,000 a year but she was insisting on
getting $3,000 from someone.

That, then, is necessarily a somewhat abbreviated summary of the evidence. |
found both defendants credible witnesses and, apart from one qualified reservation, |
am satisfied that they were doing their best to recall the various events for the court as
accurately as possible.

The reservation | have relates to the arrangement reached between 'Olive and
Ma'afu in relation to the use of the allotment when she was in New Zealand. Ma'afu

240 alleged that 'Olive had agreed that he could live on the allotment and grow tapioca for
a yearly payment of $1,000. 'Olive in her evidence said that all she had agreed to was
that Ma'afu could take any crops still remaining on the allotment for the use of his
family.

The difficulty | have with this evidence is that Ma'afu, understandably, because
he would not have known of the legal requirement, did not put to 'Olive in cross-
examination his proposition and, when he gave evidence, Ma'afu was not cross-
examined by 'Olive's counsel on her proposition.

In the absence of such cross-examination it is difficult for the court to determine
exactly where the truth of the matter lies but, in general, as | have already indicated, |

250 was not impressed with 'Olive's recollection of events and dates and, for that reason, |
prefer Ma'afu's evidence. But, in any event, this particular point is not crucial to my
decision.

The plaintiff brings this action in trespass. An action in trespass lies whenever a
person unlawfully enters on land in the possession of another. The emphasis of the
tort is on the physical interference with possession of land as distinct from the
protection of ownership. Trespass is actionable per se. It is a good defence, however,
if a defendant can prove that he entered upon the land in the exercise of some kind of
legal right.

Accepting as | do, therefore, that Ma'afu had a licence from 'Olive to use the

260 land himself for 12 months at the rental figure of $1,000, Ma'afu did not have
authority from 'Olive to let Savou use the allotment. He freely made that admission to
the court. Thus, to that extent, he exceeded the terms of his licence in allowing Savou
to use the allotment in the way that he did.

When a person holding possession of land pursuant to a licence abuses the
authority vested in him and uses the land in a way that exceeds the terms of that
licence, he becomes a trespasser. That, is what happened in the present case and the
plaintiff, therefore, succeeds in her claim against the first defendant, Ma'afu.

The position in relation to the second defendant, Savou, is completely different.
He, | am satisfied, acted reasonably and in good faith throughout. He genuinely
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believed, on reasonable grounds, that he had lawful authority from the plaintiff to
have possession of the land for the growing of his crop of taros.

Mr Foliaki made the point that the agreement made between Savou and Ma'afu
allowing for the use of the allotment at a rental of $1,000 a year was made on a
Sunday. He submitted:

"Apparently, such an agreement is unlawful being made on a
Sunday and therefore invalid. Accordingly, the second
defendant cannot rely on his unlawful agreement in this
matter and he cannot be justified as an innocent purchaser or
bona fide trespasser."”

I find this a rather hesitant and unconvincing submission. 1 am unsure why counsel
uses the word "apparently”. | presume that he is referring to clause 6 of the
Constitution which states that the Sabbath Day shall be kept holy in Tonga and "any
agreement made or witnessed on that day shall be null and void and of no legal
effect.”

If that is the basis of counsel's submission then it should have been pleaded or at
least put to the defendants in cross-examination to enable them to respond. That was
not done. The point, in fact, was not raised until counsel's closing submissions in the
case. In these circumstances, | am not prepared to make a firm finding on the issue
either way but, on the evidence before the court, it is certainly arguable that the
agreement was made prior to the meeting on the Sunday.

My conclusion is that the second defendant, Savou, was not a trespasser and,
therefore, the plaintiff fails in her claim against him.

When it comes to assessing the damages the plaintiff is entitled to recover as
against the first defendant, the general principles are summed up in Halsbury, Vol
45, Para 1403 as follows:

"In an action of trespass, if the plaintiff proves the trespass he
is entitled to recover nominal damages, even if he has not
suffered any actual loss. If the trespass has caused the plaintiff
actual damage, he is entitled to receive such an amount as will
compensate him for his loss. Where the defendant has made
use of the plaintiff's land, the plaintiff is entitled to receive by
way of damages such a sum as should reasonably be paid for
that use . . . If the trespass is accompanied by aggravating
circumstances which do not allow an award of exemplary
damages, the general damages may be increased."

| am satisfied that there were no aggravating circumstances in the present case and |
am also satisfied that the land was not damaged in any way. There is no proof of
consequential losses of any financial kind. Nevertheless, where a defendant has
committed the tort of trespass which is actionable per se, then, even though there is
no proof of actual damage to the property, the plaintiff is still entitled to an award of
nominal damages to mark the tort -- Dehn v Attorney-General [1988] 2 NZLR 564,
583. In accordance with that principle, | award the plaintiff nominal damages against
the first defendant in the sum of $10 but | decline to make any award of costs.
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Whether the plaintiff will now take further action against the first defendant for
his admitted breach of contract in failing to pay the agreed rental of $1,000 is a
separate issue which falls outside the scope of this proceeding, which is confined to

the tort of trespass.
Accordingly, the plaintiff is awarded damages in the sum of $10 against the first
defendant but she fails in her claim against the second defendant, Savou, and the

320 second defendant is awarded costs to be agreed or taxed.
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Maile v Tonga Cooperative Federation Company anor

Supreme Court, Nuku'alofa
Ford J
CV 54/2004

5, 6 and 7 April 2004 (at 'Eua) and 12 May 2004 (at Tongatapu); 17 June 2004

Land transport — car accident — liability determined
Damages — no written breakdown evidence — Court assessed average for
damages

On the morning of Friday 2 December 2003, the plaintiff was driving her Mitsubishi
Delica four-wheel-drive van and, when making a right-hand turn, her van was struck
by a Toyota delivery truck owned by the first defendant ("TCF") and being driven by
the second defendant, 'Aiveni Tu'akalau. The plaintiff claimed the van was written-
off. The defendants disputed both liability and quantum. They denied that the van was
a write-off and claimed that the plaintiff's repair estimate was excessive.

Held:

1. The plaintiff succeeded on liability. She more than adequately satisfied the
Court that the accident was caused by the negligent driving of the driver of
the TCF van in driving, in particular, at what was a grossly excessive
speed.

2. When quantum was in issue in a motor vehicle damages claim, it was not
sufficient for an expert witness to simply produce a gross dollar figure and
say that that was the estimate of the likely total repair costs. The witness
must be able to prove, and justify under cross-examination if necessary,
the breakdown of the estimate.

3. After taking into account all the expert witnesses' assessment of the pre
and post accident value as well as the estimates for the costs of repair, the
Court concluded that damages should be assessed at the figure of $5,600,
which represented the plaintiff's loss after taking into account the salvage
value of the vehicle she still had in her possession. There was another
claim of $350 for shipping the van "to Tongatapu" however, the evidence
was that the shipping costs were $180 and therefore the claim in that sum
was allowed. Interest was sought at 10%. The Court allowed interest as
from 2 January 2004.

4. Judgment was entered for the plaintiff against the defendants in the sum of
$5,780 together with interest at 10% from 2 January 2004 down to the date
of payment.



40

50

60

70

80

124

[2004] Tonga LR

Case considered:
Darbishire v Warran [1963] 3 All ER 310 (CA)

Regulations considered:
Traffic Regulations

Counsel for plaintiff . Mr Kengike
Counsel for defendants . Mr Kaufusi
Judgment

On the Island of 'Eua there is one main road which runs for some 6 kilometres
between the village of Ha'atu'a in the south and the main township of 'Ohonua to the
north. It does not have a name. The locals simply refer to it as the main road. There
are many side roads running off the main road. This case is about a motor vehicle
accident that occurred at the intersection of one of those side roads, although the
exact point of impact is in dispute.

The plaintiff claims that on the morning of Friday 2 December 2003, her
Mitsubishi Delica four-wheel-drive van was written off when it was struck by a
Toyota delivery truck owned by the first defendant ("TCF") and being driven by the
second defendant, 'Aiveni Tu'akalau. The defendants dispute both liability and
quantum. They deny that the van was a write-off and claim that the plaintiff's repair
estimate is excessive.

The plaintiff, Temalisi or "Tema" as she was referred to throughout the hearing,
gave evidence that at about 8:30 a.m. on the day in question, she was driving two of
her children and a neighbour's child to school. It was the final day of school for the
year, prize-giving day, and the children did not have to be present until 10:00 a.m.

Tema and her husbhand operate a guesthouse in Mata'aho which is a village
towards the south end of the main road. As Tema was driving in a northerly direction
along the main road heading towards 'Eua High School, she noticed a woman
standing by an intersection at 'Esea holding a baby. She recognised the lady as 'Upi
Manukeu ("Upi"). Tema told the court that she thought she heard 'Upi call out to her
to stop as she drove past and then her eldest son called out to her to go back and pick
the lady up.

Tema said that at the same time she recollected her mother had asked 'Upi to
make a lei for her daughter and she thought that that was probably why 'Upi had
called out to her. She, therefore, decided to return to see what 'Upi wanted. At the
village of Futu she turned the van around and drove back in a southerly direction
towards 'Esea where 'Upi was still standing.

Along this particular stretch of the main road the villages are close together and
they almost meld into one another. The distance, for example, from the Angaha
primary school south to the village of Futu and then further south to the village of
'Esea covers a distance of only 200 -- 300 metres. It is all a built-up area. The speed
limit is 40 kilometres per hour.

Tema explained in her evidence in chief that as she was driving back towards
the intersection where 'Upi was standing, her speed would have been approximately
40 kilometres per hour and then she slowed down approaching the intersection and
turned on her indicator to indicate a right-hand turn into the side road. Tema said that
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as she then commenced to make the turn into the side road, she was surprised when
the TCF truck ran into the righthand side of her van. She described to the court her
feelings at the moment of impact: "at that point in time | thought that it would be my
last day on this earth." Tema said that she could not control her van. It was pushed
forward by the truck and it eventually came to a stop inside an api on the far side of
the intersection.

As it turned out, Tema was unhurt but her daughter received injuries and was
hospitalised in a critical condition for a period. A police officer arrived at the scene
and carried out an investigation. Wisely, the officer suggested that Tema should
arrange for someone to take photographs. A Peace Corp worker took black-and-white
photographs which were produced in evidence.

Later that same day the driver of the TCF delivery truck called to see Tema and
her husband, Vai, at their guesthouse. He apologised and said that they could take the
van into TCF to be fixed or they could have it repaired and he would then pay the
repair costs. The plaintiff elected to have the van repaired privately but, as it turns
out, no repair work has yet been carried out.

On 5 December the van was taken across to Tongatapu by ferry and on 8
December it was inspected by Asco Motors. The assessor with Asco Motors, Pauliasi
'Alofi, estimated the pre-accident market value of the van at $12,000 and its value
after the accident at $3000. Mr 'Alofi estimated the total repair costs at $12,600 and,
because that figure exceeded the valuation, he recommended that the van should be
written off.

The evidence given by the plaintiff's second witness, Nehoa Tu'itavake, was
quite crucial and, not surprisingly, it was well tested by Mr Kaufusi in a searching
Ccross-examination.

Nehoa told the court that on the morning of the accident he had been into town
(‘Ohonua) and later he proceeded to drive back to his home in a southerly direction
along the main road. He said that at one point the TCF truck had overtaken him and
then he had to drop off a passenger and he also had to pick up a tyre from a tyre repair
shop. Although the point was not covered in evidence, the TCF truck presumably also
had to make a stop or two along the way because the two vehicles caught up with
each other again in the area of the Angaha Primary School. Nehoa said that at that
point he noticed that the TCF truck was ahead of him. He continued in his evidence in
chief:

"I was going to overtake the TCF truck and I think he looked
and saw that | was going to overtake him and he accelerated
as well."

Nehoa said that at that point he looked at his speedo and he was travelling at 60
kilometres per hour. He estimated that the TCF truck must have been travelling at
"about 80 kilometres per hour" because it was getting further away from his own
vehicle.

Nehoa said that he saw that the TCF truck was going to overtake Tema's van
and he noticed that the van had its indicator light flashing indicating that it was about
to turn to its right. Nehoa then witnessed the accident. He saw the TCF truck collide
with the driver's side of the van. Afterwards, he pulled his car into the lefthand side of
the main road just past the intersection. He told the court that when he looked back
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along the road he could see, what he described as, a brake mark on the road from one
of the wheels on the TCF truck.

A subsequent witness, Sisi Ato'aki, who is a mechanic with the Ministry of

130 Works, inspected the TCF truck at the scene and he measured the length of the brake
mark in question. He told the court that it was 108 ft. in length.

Nehoa Tu'itavake was an impressive witness and his evidence was unshaken
during a lengthy cross-examination. He was adamant that the TCF truck was
speeding, that the van was not speeding, that the van had its indicator light on and, at
the point of impact, the van was turning into the side road.

The only other witness for the plaintiff on liability was Halatoa Havea, a 14-
year-old schoolboy, who was one of the passengers in Tema's van. He was also
certain that Tema's van had its right-hand indicator on as it was approaching the side
road at 'Esia.

140 The second defendant "Aiveni" not only denied liability but he pleaded that the
accident had been caused by Tema's contributory negligence in not giving any
indication, by either indicator light or hand signal, that she was going to turn to her
right. He also pleaded that the accident happened, not at the intersection itself but 30
to 40 ft prior to the intersection and the truck then "dragged" the van up to the
intersection where it came to rest. The significance of that particular allegation is that
regulation 20(6)(a) of the Traffic Regulations prohibits overtaking within 30 ft of an
intersection.

The defence called as a witness the lady who had been standing on the side of
the road, 'Upi Manukeu. There had been some dispute as to where precisely she had

150 been standing. Defence counsel, through some leading questions, was able to have
her estimate the distance at approximately 30 ft from the intersection but I did not
find that evidence convincing. The witness was able to give the court a more accurate
assessment by referring to one of the photographs. | am satisfied that she was
positioned close to the north side of the side road and approximately 6 yards back in
from the main road. In any event, | do not consider that her position is critical to the
case. | am satisfied that wherever 'Upi was standing, Tema was intending to turn, and
did in fact commence to turn, into the side road itself so that she could stop and speak
to her.

'Upi said that she did not see the indicator lights on Tema's van as it made the

160 turn. She admitted, however, in cross-examination by Mr Kengike that she would not
have noticed whether they were on or not because she was looking at Tema. She also
said that she had not noticed any indicator light going on the TCF truck.

The 22-year-old second defendant, 'Aiveni Tu'akalau, told the court that he has
been employed by TCF for four years and he had been driving the company's delivery
van for one year three months at the time of the accident. 'Aiveni said that he had
been following Tema's van as it approached 'Esia and he noticed that it was going to
pull to its left. He said that he could not make out whether it was going to turn
because the van had no indicator lights on and Tema had given no hand signal.

'Aiveni told the court that at that point he flashed his head lights so as the driver

170 of the Delica van would know what he was about to do and then he turned on his
indicator prior to overtaking the van. He continued: "all of a sudden | bumped into the
Delica van and it skidded onto the intersection.” The point of impact, 'Aiveni said,
was some 30 or 40 ft before the intersection.
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'Aiveni denied that he was speeding at the time of the accident but he did not
dispute the conversation he had later that day at the plaintiff's guesthouse. He
explained that he had apologised to the plaintiff because the police officer had told
him that he had been in the wrong for overtaking a vehicle on an intersection.

The defence also called Lolo Lama who had been a passenger in the TCF truck.
Much to defence counsel's obvious consternation, Lolo said in evidence in chief that
the point of impact was "two feet" from the intersection. He reaffirmed that distance
several times in the course of his evidence.

Lolo also said that the Delica van did not have its indicator going but it made a
sudden turn in front of the TCF truck and that was the cause of the accident. In cross-
examination, the witness was unable to explain why, if the van had made a sudden
turn as he claimed, the TCF truck had left a brake mark 108 ft long.

I did not find either 'Aiveni or Lolo credible witnesses. On the other hand, as |
have already indicated, | found the independent witness called by the plaintiff, Nehoa
Tu'itavalu, an impressive witness and | accept completely his description of the
accident.

The plaintiff, therefore, succeeds on liability. She has more than adequately
satisfied me that the accident was caused by the negligent driving of the driver of the
TCF van in driving, in particular, at what | find to be a grossly excessive speed.

As already noted, the second defendant pleaded contributory negligence on
Tema's part in two respects and | reject them both. In his written submissions, Mr
Kaufusi seemed to raise another claim of contributory negligence, namely regulation
20(3) of the Traffic Regulations which requires a driver approaching an intersection
and intending to turn into another road to his right to "maintain his position to his left
of the road out of which he is turning until he enters the area of the intersection."

Counsel submitted that the plaintiff turned across onto the right side of the road
some 30 ft before the intersection. The first point | make about that allegation is that
it was not pleaded or put to the plaintiff in cross-examination. More significantly,
however, the contention is simply not supported by the facts. The evidence satisfies
me that the plaintiff was turning at the intersection itself.

The position regarding the damages aspect of the case is more complex. The
only witness called by the plaintiff on this issue was Mr 'Alofi from Asco Motors. He
has been a panel beater with the company for eight years. As already noted, he
estimated the repair costs of the van at $12,600 and because that figure exceeded his
assessment of the market value of the van, he recommended that the vehicle be
written off.

In cross-examination Mr 'Alofi was asked for a cost breakdown of the necessary
replacement parts but he was unable to provide such figures. He told the court that his
pricing had been based on the costs of all new replacement parts from overseas and
the figures making up his total of $12,600 had been supplied to him by the Spare
Parts Section at Asco Motors. The estimated repair costs included all import duties,
company markup and labour costs.

The witness's description of the van as a "write-off" was somewhat surprising.
The evidence was that the van was driven home after the accident and then driven
back down to the wharf a few days later to be taken by ferry to Tongatapu. In
Nuku'alofa, it was driven from the wharf to Asco Motors. The plaintiff explained that
during these trips the wheels were vibrating and the steering wheel was not
functioning as well as it should but it was, obviously, still mobile.



128 [2004] Tonga LR

Photographs produced in evidence reveal, and the evidence itself confirmed,
that the principal damage was caused to the driver's door and the right side panels
behind the driver's door. There was also some fairly minor mechanical damage but
there was no damage to the engine or chassis. The description of the damage in the
written “"Repair Assessment” from Asco Motors dated 8 December 2003 simply
stated: "Damaged (sic) to RH side panel”.

I am satisfied that the van is repairable. The difficulty arises out of the
significant disparity in the evidence relating to the likely repair costs.

230 As is noted in Halsbury Vol 12, para 1199:

"A plaintiff who alleges that he has suffered damage has the
burden of proving (on the balance of probabilities) not only
that he has suffered the damage, but also its extent or amount.
Where, however, the defendant alleges that the plaintiff
should have mitigated his loss . . . the burden of proving such
matters rests upon the defendant.”

A plaintiff has an obligation to take all reasonable steps to mitigate his or her loss.
Quoting again from Halsbury, para 1194:

"He must act not only in his own interests but also in the

240 interests of the defendant and keep down the damages, so far
as it is reasonable and proper, by acting reasonably in the
matter."

In the present case, as | have noted, the Asco Motors repair estimate was based on the
costs of all new replacement parts being imported from overseas but the witness
provided no breakdown of the parts required and so his estimate was not able to be
tested under cross examination.

A mechanic from the first defendant company, 30-year-old Viliami Lomu, told
the court that he could import new parts from overseas for a lesser amount than
$12,600 or, as he expressed it, for "nowhere like that figure." When pressed by Mr

250 Kaufusi, the witness gave his estimate for importing new parts at $9,000 but, as with
Mr 'Alofi, he failed to provide a breakdown of the parts required and he had not made
any effort to obtain precise quotations from anyone. To that extent, I found his
evidence speculative and | do not accept it on this quite crucial issue.

Mr Lomu did explain that he carries out all the repair work on TCF vehicles in
Tongatapu, 'Eua and Ha'apai and he estimated the repair costs of the van in question
at $2500. Surprisingly, the witness was not challenged in cross-examination on this
estimate but he explained to the court that it was based on obtaining second-hand
used parts in Tongatapu and the figure included all necessary panel beating and
mechanical work.

260 I have some reservations about Mr Lomu's evidence. He was, obviously, not an
impartial witness for one thing. For another, the witness from Asco Motors was
critical of the quality of the repair work carried out by TCF on its own vehicles and |
accept that there is probably some substance in his criticisms.

Another witness called on behalf of the defendants was 40-year-old Saia
Kaitu'u. He told the court that he is the sales manager with Si'i Kae Ola Motors. He
has worked for that company for 15 years and he is in charge of carrying out vehicle



270

280

290

300

310

Maile v Tonga Cooperative Federation Company anor (SC) 129

valuations and repair estimates. Mr Kaitu'u estimated the repair costs of the van in
question at $2,405.

The witness explained that his figure was based on panelbeating work including
the use of fibreglass filler. He, quite frankly, accepted, however, that the value of the
van would be lower if fibreglass filler was used for the repair work instead of new
replacement panels.

The problem with the evidence relating to quantum is that none of the witnesses
came along with a detailed breakdown of their estimated repair costs.

When quantum is in issue in a motor vehicle damages claim, it is not sufficient
for a so-called expert witness to simply produce a gross dollar figure and say that that
is his estimate of the likely total repair costs. The witness must be able to prove, and
justify under cross-examination if necessary, the breakdown of his estimate.

In the present case, | accept that the damage to the van was significant but, in
the absence of any reliable evidence as to the costs of the various parts and
accessories needed to carry out the repair work and a breakdown of other expenses, |
simply am not prepared to accept the $12,600 figure estimated by Asco Motors. No
witness was called from the Spare Parts Section of the company to provide
information on costings.

I make the same criticism in respect of the estimates given by the two defence
witnesses. With them, there is the additional complication that their figures appear to
have been based on the assumption that it is possible to obtain suitable spare parts for
the van here in Tonga but the witness from Asco Motors gave evidence that his
company had made inquiries and they had been unable to obtain suitable spare parts
locally. The defence witnesses did not persuade me to the contrary.

The van in question was 10 years old at the time of the accident and the
speedometer reading was 94,000 kilometres. | accept that the van was generally in
good condition but, again, the estimates of its pre-accident value differed markedly.
The Asco Motors pre-accident valuation figure was $12,000 whereas the Si'i Kae Ola
Motor's pre-accident valuation was only $6,000. The evidence was that the plaintiff
had purchased the van from Lafi Motors some 16 months prior to the accident for
$12,000. | suspect, therefore, that the real pre-accident valuation figure probably lay
somewhere in between those two estimates.

Again, estimates of the salvage value of the van also varied. Asco Motor's
valuation was $3000, Vili Lomu's figure was $5,000 and the Si'i Kae Ola estimate
was $4000.

In his closing submissions, Mr Kaufusi carried out his own analysis of the
various figures before the court and submitted that the costs of the repairs should not
exceed $5,000. | consider his estimate to be on the light side. Based on the evidence
before the court, the repair costs are likely to be in excess of $6,000.

In his submissions in reply, Mr Kaufusi carried out another helpful exercise
comparing the pre-and post accident market valuations of the van. In this regard he
noted, and appeared to accept, the statement by Mr Kengike in his final submissions
that the pre-accident value of the van was $9,600. | accept that figure as a reasonable
compromise between the Asco Motors's valuation of $12,000 and the Si'i Kae Ola
figure of $6,000.

Mr Kaufusi then deducted from the $9,600 figure the sum of $4,000, being the
average of the three valuations of the van after the accident, and he submitted that the
balance of $5,600 should be the appropriate damages figure.
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I am prepared to accept that submission. Although the market valuation figure is
not precise, there is inevitably going to be an element of give and take in carrying out
an exercise of this nature. Pearson LJ, in the English Court of Appeal decision of
Darbishire v Warran [1963] 3 All ER 310, at p 316 expressed the relevant principles
in relation to a damages awards in motor vehicle collision cases in these terms:

320 "In considering what reduction should be made it may not be
appropriate to take the exact figure of the market price, which
I understand to be the standard market price of an average
vehicle of the make, type and age of the plaintiff's vehicle.
There should be an element of flexibility in the assessment of
damages to achieve a result which is fair and just as between
the parties in the particular case."

In the same reported decision, Pennycuick J., after affirming that the basic measure of
damages is restitution either by repairing the damaged vehicle or purchasing a
comparable vehicle, said:

330 "Where the cost of repairs would exceed the market value of
the (vehicle), and in the absence of special circumstances, the
reasonable method (of measuring the damages) must be to
purchase a comparable (vehicle).”

In the present case, | have concluded that the repair costs are likely to be something in
excess of $6,000. In these circumstances, following the approach in the Darbishire
case, damages should be assessed at the lesser figure of $5,600, which represents the
plaintiff's loss after taking into account the salvage value of the vehicle she still has in
her possession.

The plaintiff also claims $600 as "loss of profit from rent of the van." It is not

340 clear how that item is made up or what it represents. It certainly was not proven to my

satisfaction and the claim is disallowed. There is another claim of $350 for shipping
the van "to Tongatapu". The evidence is that the shipping costs were $180 and I,
therefore, allow the claim in that sum. Interest is also sought at 10%. | am prepared to
allow interest as from 2 January 2004. The first defendant has not disputed being
vicariously liable for the second defendant's negligence.

Judgment is, therefore, entered for the plaintiff against the defendants in the sum
of $5,780 together with interest at 10% from 2 January 2004 down to the date of
payment. The plaintiff is also entitled to costs to be agreed or taxed.
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Folau v Ledger anor

Supreme Court, Nuku'alofa
Ford J
CV 654/2002

14-17 June 2004; 21 June 2004
Negligence — collision — duty to mitigate loss — damages awarded

At approximately 12:30 pm on the Saturday 13 July 2002 the plaintiff, Mapa, was
driving his Nissan van from the Nuku'alofa waterfront area in a southerly direction
along Tupoulahi Road. He had a passenger with him who has since returned to Fiji.
At the same time the first defendant, Siaosi, was driving the second defendant's
(Shoreline power Co Ltd) Toyota Hilux van in an easterly direction along Salote
Road towards Ma'ufanga. There were three passengers in Siaosi's van. At the
Tupoulahi Road intersection, Siaosi stopped his van momentarily at the compulsory
stop. He then accelerated at speed and the front left corner of his vehicle collided with
the right frontside of Mapa's van causing extensive damage to both vehicles. As the
Shoreline van was spinning out of control, it collided with the front of another van
that was stationary at the compulsory stop on the eastern side of the intersection. That
third van was being driven by a Mrs Vika Finau who had her 13-year-old son, Tevita,
as a passenger. The plaintiff brought an action in negligence against Siaosi and the
second defendant "Shoreline” (as his employer) and claimed damages. The
defendants disputed both liability and quantum and they alleged that the accident was
caused by the negligence of the plaintiff, "Mapa" in driving at an excessive speed,
failing to "either slowdown or give way" at the junction, and failing to stop on time to
avoid the collision. The second defendant counterclaimed for damage caused to the
Shoreline van.

Held:

1.  There was no persuasive evidence that the plaintiff, Mapa, was at fault in
anyway. The plaintiff succeeded in establishing his claim based on Siaosi's
negligent driving. Shoreline failed in its counterclaim.

2. The Court accepted that Siaosi was using the van principally for his own
purposes but a sufficient nexus had been established between his use of the
van and his employment to properly invoke the vicarious liability
principal. The Court found the defendants jointly and severally liable.

3. The plaintiff succeeded in making out his claim based on the pre-accident
value of the van at $8,000 less $800 being the value of the wreck. For
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compensation for loss of use of the van the Court allowed $40 per day
from 14 July 2002 until 9 October 2002, which gave a figure of $3,480.

4. There was an obligation on a plaintiff to take all reasonable steps to
mitigate his or her loss. A plaintiff must act not only in his own interests
but also in the interests of the defendant and keep down the damages, so
far as it is reasonable and proper, by acting reasonably in the matter.

5. The plaintiff sought interest at 10% on the damages award from 13 July
2002 until the date of judgment. The Court allowed interest claimed but
only from 10 October 2002. The plaintiff succeeded in his action and was
awarded damages in the sum of $10,680 together with interest at 10%
from 10 October 2002 until the date of judgment. He was also entitled to
costs to be agreed or taxed.

Case considered:
Maile v Tonga Co-operative Federation Company [2004] Tonga LR 123

Counsel for plaintiff : Mr Veikoso
Counsel for defendants : Mrs Vaihu
Judgment

One of the busy traffic spots in Nuku'alofa is the intersection of Salote and
Tupoulahi roads in Fasi. Tupoulahi Road runs off Vuna Road by the waterfront in a
southerly direction down towards Fanga 'Uta Lagoon. Salote Road runs in an east to
west direction. To control the flow of traffic, there is a compulsory stop sign at the
intersection on either side of Salote Road.

The plaintiff's case is that on Saturday 13 July 2002, as he was driving his van
in a southerly direction along Tupoulahi Road, it was struck by another van that had
failed to give way at the compulsory stop on Salote Road. That other van (the
"Shoreline van") was owned by the second defendant and was being driven at the
time by the first defendant who | shall refer to simply as "Siaosi".

The plaintiff brings this action in negligence against Siaosi and the second
defendant "Shoreline" (as his employer) claiming damages. The defendants dispute
both liability and quantum and they allege that the accident was caused by the
negligence of the plaintiff, "Mapa™ in driving at an excessive speed, failing to "either
slowdown or give way" at the junction and failing to stop on time to avoid the
collision. The second defendant has counterclaimed for damage caused to the
Shoreline van.

The facts, as | find them, are that at approximately 12:30 p.m. on the Saturday
in question Mapa was driving his Nissan van from the Nuku'alofa waterfront area in a
southerly direction along Tupoulahi Road. He had a passenger with him who has
since returned to Fiji.

At the same time, Siaosi was driving the Shoreline Toyota Hilux van in an
easterly direction along Salote Road towards Ma'ufanga. There were three passengers
in Siaosi's van. At the Tupoulahi Road intersection, Siaosi stopped his van
momentarily at the compulsory stop. He then accelerated at speed and the front left
corner of his vehicle collided with the right frontside of Mapa's van causing extensive
damage to both vehicles.



80

90

100

110

120

Folau v Ledger anor (SC) 133

The Shoreline van then veered off Mapa's vehicle and spun out of control in a
complete U-turn movement finishing up facing the direction it had been travelling
from. It came to rest on the grass verge outside the Civil Aviation property on the
southwestern corner of the intersection.

As the Shoreline van was spinning out of control, it collided with the front of
another van that was stationary at the compulsory stop on the eastern side of the
intersection. That third van was being driven by a Mrs Vika Finau. She and her 13-
year-old son, Tevita, were called to give evidence for the plaintiff. They were both
impressive witnesses, particularly the young boy.

Immediately after the accident, the three passengers in the Shoreline van
alighted from the vehicle and disappeared. Siaosi then reversed the van back onto the
road and drove over to where Mapa's damaged vehicle had finished up on the
southern side of Tupoulahi Road. He stopped and asked Mapa how he was and made
a remark indicating that he was sorry for what had happened. He then drove off in his
damaged van.

A police officer later arrived at the scene and he was called as a witness for the
plaintiff. He took statements from both Mapa and Mrs Finau. Later the officer caught
up with Siaosi at his home and took him back to the police station. The officer told
the court that according to information he had received from Mapa and Mrs Finau,
the driver of the Shoreline van had been drunk and so for that reason he arranged for
tests to be carried out on Siaosi at Vaiola Hospital but they, in fact, proved negative
for drunkenness.

The police officer added that Siaosi was charged with failing to comply with a
traffic sign but that case is apparently still pending in the Magistrates' Court.

There was no persuasive evidence that the plaintiff, Mapa, was at fault in
anyway. | find that he was not driving at an excessive speed nor was he negligent in
any of the other respects alleged. He expected, and he was entitled to expect, that
oncoming traffic on Salote Road travelling from both directions would give way to
him at the compulsory stops.

Although I accept that Siaosi was not drunk according to the hospital tests, there
was evidence that he had been drinking immediately prior to the accident and | am
satisfied that the alcohol affected his judgment to the extent that he wrongly believed
he could, by accelerating, cross the intersection before Mapa's van reached it. That
was the cause of the accident. There was no contributory negligence on Mapa's part.

The plaintiff, therefore, succeeds in establishing his claim based on Siaosi's
negligent driving. Shoreline fails in its counterclaim.

At the very end of her closing submissions, counsel for the defendant raised a
surprising issue that did not appear to the Court to have been in contention up until
then. Counsel submitted that the second defendant, Shoreline, could not be held
vicariously liable for any negligence on Siaosi's part.

The Court immediately indicated concern that, as counsel was acting for both
defendants, such an admission put her in a somewhat invidious position. Mrs Vaihu,
however, did not accept that proposition and denied having any conflict of interests.
She said that while there was no dispute that Siaosi was employed by Shoreline and
he was "on-call" on the Saturday in question, at the time of the accident he was using
the van for his own personal use.
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Reported decisions indicate that the precise basis of liability under the doctor of
vicarious liability is somewhat unclear. In general, however, an employer is liable
whenever a servant commits a wrongful act in the course of his employment.

The actual principle most relevant in the context of the present case is that set

130 out in Charlesworth -- Percy on Negligence, 8th ed, para 2-255:

"When a master's vehicle is entrusted to the servant to be
driven or used in some way, the master is liable if the servant
is negligent while using the vehicle either wholly or partly on
the master's business or in the latter's interest . . . Deviation
from the master's orders does not necessarily prevent the user
from being for the master's purposes; it is a question of
degree."

The first defendant, Siaosi, is a supervisor of linesmen for Shoreline Distribution. His
exact duties were not explained to the court. Mrs Vaihu asked him in evidence-in-

140 chief whether he was working on the Saturday in question. He answered: "Yes, | was
on standby for any emergency."

As counsel was acting for the witness, she was not able to cross-examine him on
that response. In other words, she was unable to put to him for his reaction and
comments the proposition that she later advanced in her submissions, namely, that he
was not, in fact, doing anything for Shoreline's benefit at the time of the accident but
he was off on some jaunt of his own.

This was the conflict of interest situation the Court had expressed concern over.
If Mrs Vaihu had been acting solely for Shoreline then she could have aggressively
challenged Siaosi's statement to the Court and put it to him that what he was doing

150 with the vehicle had nothing whatsoever to do with the business of Shoreline. As she
was acting for both defendants, however, she could not do this.

Mrs Vaihu also called evidence from 'Alisi Tu'inukuafe, who is in charge of
administration with Shoreline. She was not Siaosi's boss but she was asked in
evidence-in-chief was Siaosi working at the time of the accident and she replied, "He
was on-call". The witness explained that all the linesmen were on-call that day
because it had been very windy. Siaosi was a supervisor.

Mrs Vaihu then asked whether the company had any policy on the private use of
motor vehicles and the witness replied: "They are informed not to use vehicles for
personal reasons, only for business reasons.” It is that statement which Mrs Vaihu

160 relies upon principally in support of her submissions that Shoreline should not be held
vicariously liable for Siaosi's negligence.

Mrs Tu'inukuafe was asked by the Court to explain what she meant when she
said that Siaosi was "on-call". She replied that, in case of emergency, he would need
to remain in contact either by the radio telephone in his vehicle or mobile telephone.

This gives rise to the converse conflict of interest situation referred to above.
Had counsel been acting only for Siaosi, she could have cross-examined the lady
from Shoreline and put it to her that because Siaosi was a supervisor and he was on-
call then it was in the company's interest that he used the vehicle wherever he went
that day so that they could contact him immediately on the vehicle's radio telephone

170 in the event of an emergency. At the very least, counsel could have been expected to
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have canvassed all these matters in detail with Siaosi in his evidence-in-chief. That,
of course, was not done.

It seems clear to me that as counsel was acting for both defendants, she could
not properly represent either in any issue relating to vicarious liability. It was a classic
conflict of interests situation which should have been identified and sorted out long
before the matter ever came before the court.

In relation to vicarious liability generally, Charlesworth states, para 2.250:

"In determining whether or not a servant's wrongful act is
done in the course of his employment, it is necessary that a
broad view of all the surrounding circumstances should be
taken as a whole and not restricted to the particular act which
causes the damage. There is no simple test which can be
applied to cover every set of circumstances, so that it remains
essentially a question of fact for decision in each case."

As it turns out, | accept that Siaosi was using the van principally for his own purposes
but a sufficient nexus has been established between his use of the van and his
employment to properly invoke the vicarious liability principal. In this regard, | am
influenced in particular by such things as Siaosi's senior supervisory role with the
company, his being on-call or standby because of the high wind situation and the
requirement for him to remain in contact at all times throughout the day so that, in the
event of an emergency, the company would be able to contact him on the vehicle's
radio telephone.

The Shoreline witness did mention the other option of making contact by mobile
telephone but there is no evidence before the court that mobile telephones were
actually in use for that purpose back in July 2002. The witness's evidence on this
point was speculative. |, therefore, find the defendants jointly and severally liable.

Turning to the question of damages, the plaintiff claims, first, the sum of $8,300
for damages to his van. Mr Veikoso produced a "Repair Assessment” form prepared
by Sione Kaho of Asco Motors dated 16 July 2002. Mr Kaho advised that the vehicle
had been damaged beyond repair and that it should be written off. He estimated its
pre-accident value at $8,000 and it's residual value after the accident at $800.

Mr Kaho was called as a witness. He did not provide a breakdown of the repair
costs but he spoke in very general terms of the main parts that needed replacing. He
told the court, for example, that the van would need a new chassis and a new engine.
He estimated that the chassis would cost approximately $10,000 and a new engine
"$8,000 -- $10,000 plus".

There will be occasions when a vehicle can obviously be correctly categorised
as a write-off and no one is likely to challenge that description. The more common
situation, however, is when there can be genuine debate over the issue and in those
cases the person putting forward the proposition must be prepared to prove the
allegation in the usual way to the required standard of proof in civil claims.

On the plaintiff's own evidence, this case comes into the latter category. The
second expert witness called by Mr Veikoso was Sailosi Tupa of PS Auto parts who
presented an estimate for repair work to Mapa's van of $8,200 made up of “engine
$1,700", other parts for the damaged front $4,000, welding $1,000 and labour $1,500.
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Mrs Vaihu was critical of both witnesses called for the plaintiff. Apart from
making the point that Mr Kaho had not provided any written breakdown of the
replacement parts needed or their costs so as to enable a proper comparison to be
made between the vehicle's pre-accident market value and the total repair costs,

220 counsel highlighted the fact that in cross-examination Mr Kaho had conceded that he
did not know the market value of the vehicle at the time.

That certainly was a strange admission for the witness to make bearing in mind
that he had assessed the pre-accident value of the van at $8,000. | suspect that he may
have been confused over the meaning of the term "market value" when it was put to
him in cross-examination because he went on to explain to the court that the $8,000
estimate was his assessment of what people would buy or sell that particular van for
and, of course, that, in reality, is the market value.

For his part, Mr Veikoso submitted that Mr Kaho's valuation is consistent with
the evidence that the plaintiff had purchased the van in December 1999 for $12,000.

230 Despite the concession made by the witness under cross-examination, | accept
that his valuation figure of $8,000 was probably a realistic assessment of the van's
pre-accident market value.

In her criticism of Mr Tupa's evidence, Mrs Vaihu pointed out that the witness
had not provided any breakdown of the replacement parts needed and their costs and
she also noted that he had described himself as a salesperson who sold engine parts as
distinct from a mechanic or panel beater and no evidence was given in relation to his
experience and expertise in actually carrying out vehicle repair work.

Mrs Vaihu's criticisms were well founded. In another recent decision, Maile v
Tonga Co-operative Federation Company [2004] Tonga LR 123, this court was

240 critical of the standard of presentation of damages claims in motor vehicle cases.
Unfortunately, that same criticism can be directed at the parties in the present case.

The defendants are not exempt from criticism. Mrs Vaihu called evidence from
a Mr Shiu Prasad of R S Motors. He produced a written quotation, which he had
presented to Shoreline for repair work to its vehicle which had totalled $2,918. The
quotation contained an itemised breakdown of all the parts needed, their individual
costs, together with labour and material costs. The evidence was that the repair work
to the Shoreline van had been carried out by Mr Prasad for his quoted figure.

As it turns out, the second defendant has failed in its counterclaim and it is,
therefore, unnecessary for the Court to refer any further to the quotation from R S

250 Motors. Mr Prasad did, however, also carry out an examination of the plaintiff's van.
He told the court that the manager of Shoreline had instructed him to inspect the
vehicle to see if it could be repaired. He carried out his inspection and reported that it
could be repaired but he did not hear anything further from Shoreline after that.

The witness also mentioned that at that same time he talked to Mapa about the
matter but the latter made it clear that he did not want anyone to try and repair his van
-- instead, he regarded it as a write-off and he wanted a replacement vehicle.

In answer to a question from the Court, Mr Prasad said that he thought his
estimate of the repair costs to Mapa's van was "about $6,000". He said that he had
never been asked by Shoreline, however, to provide the company with a written

260 quotation.

Mr Prasad was an impressive witness and he obviously knew how to prepare
and present evidence in a motor vehicle damages claim. Why, then, he was not
instructed by the Shoreline manager to provide the company with a written quotation
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for repairing the plaintiff's vehicle is quite beyond me. Without being critical of the
witness in any way, | found his answer to the question from the Court on his
recollection of his repair estimate too speculative to be reliable.

In the absence, therefore, of any reliable counter-evidence from the defendants,
I am prepared to accept Mr Kaho's conclusions that the plaintiff's van could properly
be categorised as a write-off. Apart from the reservation already noted on the market
valuation point, | found Mr Kaho a credible witness. He is the Supervising
Panelbeater at Asco Motors. He told the court that he has had 22 years experience as
a Panelbeater.

The plaintiff, therefore, has succeeded in making out his claim based on the pre-
accident value of the van at $8,000 less $800 being the value of the wreck.

The plaintiff also makes an audacious claim of $51,520 for loss of use of the
van at $80 per day from 14 July 2002 down to the first day of the hearing. The claim
was not proved and | reject it out of hand. It also, obviously, overlooks the obligation
on a plaintiff to take all reasonable steps to mitigate his or her loss. As noted in the
Maile case (supra) a plaintiff must act not only in his own interests but also in the
interests of the defendant and keep down the damages, so far as it is reasonable and
proper, by acting reasonably in the matter.

The plaintiff could and should have purchased a replacement vehicle as soon as
reasonably possible. He was cross-examined about his income and, if what he told the
court is correct, then his annual income from the sale of kava products to the USA in
particular is, in Tongan terms, substantial. There was also evidence that since the
accident he had spent $5,000 doing up an old truck which has now broken down
again. That money should more reasonably have gone towards the costs of a
replacement van.

Mrs Vaihu submitted that the plaintiff should have been able to obtain a
replacement vehicle within one month and a proper allowance during that period
would be $40 per day rather than $80.

Mr Veikoso made the point that he had written to the defendants on 9
September 2002 enclosing the quotations from Asco Motors and P S Auto Parts but
he had not even had the courtesy of a response to his letter. There is merit in the point
Mr Veikoso makes. The plaintiff was entitled to wait a reasonable time for a response
from the defendants before going ahead with the purchase of a replacement vehicle.

I am prepared, therefore, to allow the claim at $40 per day from 14 July 2002
until 9 October 2002, which gives a figure of $3,480.

The plaintiff seeks interest at 10% on the damages award from 13 July 2002
until the date of judgment. I allow the interest claim but only from 10 October 2002.

In summary, the plaintiff succeeds in his action and is awarded damages in the
sum of $10,680 together with interest at 10% from 10 October 2002 until the date of
judgment. He is also entitled to costs to be agreed or taxed.
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Ports Authority v Walter Trading Co Ltd anor

Land Court, Nuku'alofa
Ford J and Assessor George Blake
L 03/2004

21 and 22 June 2004; 24 June 2004

Land law — order sought to remove buildings from Port Authority land — order
granted

The Ports Authority was established under the Ports Authority Act 1998 which came
into effect on 1 October 1998. It had the overall responsibility for running the port of
Nuku'alofa. The first defendant, Walter Trading Co Ltd, was situated on land vested
in the Ports Authority. The second defendant, 'Uliti Uata, was the General Manager of
Walter Trading. He had been in the shipping business since 1968 starting off with one
vessel and gradually building up to the three vessels his company operated on regular
runs between all the Tongan islands and, sometimes, Fiji. Mr Uata built his first
workshop in 1991. This took a year to build and it cost approximately $125,000. In
1993 Mr Uata extended his workshop. In 2000 another extension was added to the
workshop. The Ports Authority sought orders allowing it to remove the large
workshop complex owned and operated by the first defendant from the land vested in
the Authority.

Held:

1. The Court found that, although the original workshop and the 1993
extension work were authorised, the later extension work in the year 2000
was not. Furthermore, the Ports Authority did absolutely nothing by its
words or conduct to induce the defendants into believing that it consented
to or approved the extension work. The Court was satisfied that there was
no conduct whatsoever on the plaintiff's part that could give rise to an
estoppel situation.

2. There was no basis for reading into a Statute provisions which were not
there. Section 20 of the Act provided for the Ports Authority to take over
certain obligations in respect of staff transferred from the old government
department. A similar provision could have been included by Parliament,
had it so intended, to provide compensation for people who might during
the process lose buildings or businesses they had established on the
government land that was being transferred to the new Authority. It was
significant that there was no such provision in the Act. That could only
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mean that Parliament never intended to provide compensation in such
circumstances.

3. The plaintiff succeeded in its action. A declaration was made that it had
the right to remove the offending buildings from the land in question. The
Court also made an order for the eviction of the defendants, their workmen
and representatives. If a suitable timetable could not be negotiated between
the parties with the assistance of Counsel, then leave was granted to the
plaintiff to come back to the court on 24 hours notice on or after 1 July
2004 and further orders would, if necessary, then be made.

Statute considered:

Ports Authority Act 1998
Counsel for plaintiff : Mr Garrett and Mrs Vaihu
Counsel for defendants : Mr Tu'utafaiva
Judgment

The Ports Authority was established under the Ports Authority Act 1998 which
came into effect on 1 October 1998. It has the overall responsibility for running the
port of Nuku'alofa. In this proceeding it effectively seeks orders allowing it to remove
a large workshop complex owned and operated by the first defendant, Walter Trading
Company Ltd, on land said to be vested in the Authority.

The second defendant, 'Uliti Uata, is the General Manager of Walter Trading.
He told the court that he has been in the shipping business since 1968 starting off with
one vessel and gradually building up to the three vessels his company presently
operate on regular runs between all the Tongan islands and, sometimes, Fiji.

The evidence produced by the plaintiff satisfies me to the required standard of
proof in civil proceedings that the land upon which the first defendant's workshop is
situated is land vested in the Ports Authority. Prima facie, therefore, the plaintiff is
entitled to possession. I turn, therefore, to consider the various defences advanced by
the defendants.

In one paragraph of their statement of defence, the defendants plead that the
building in question "had been on the said piece of land with the consent and approval
of the appropriate authorities since about 1991" and, therefore, it was entitled to
remain on the land. Mr Tu'utafaiva described that statement as his first ground of
defence. It was made in response to an allegation by the plaintiff in its statement of
claim that the defendants were unable to show that they had ever received consent to
construct the workshop building.

Whether the point is pleaded as a specific defence or simply in answer to the
allegations made in the corresponding paragraph in the statement of claim is not clear
but, in all events, the issues involved are similar to those raised by the defence of
estoppel and | propose to deal with them on that basis.

I do not propose to canvass all the evidence the court heard on the historical
background to the case but | accept that when Mr Uata built his original workshop on
the land in question in approximately 1991, he had the verbal approval of the Prime
Minister at the time, the late Hon Tu'ipelehake, who was also Minister responsible for
Marine and Ports.
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80 Hon Tu'ipelehake discussed his decision with the then Head of the Ports
Administration Department, Tu'itupou Fotu, and he (Tu'ipelehake) undertook to
inform the Minister of Lands of his decision and to have the Ministry of Lands issue a
permit for the area of land allocated to Mr Uata. For some reason, which was not
revealed in the evidence, no permit or other such authority was issued by the Ministry
of Lands.

Mr Uata, however, proceeded to build his first workshop. He told the court that
it took him a year to build and it cost approximately $125,000.

In 1993 Mr Uata made a further approach to the Hon Tu'ipelehake, this time for
approval to extend his workshop. Tu'ipelehake, again, orally agreed to the request but

90 when the building extension work began, Mr Fotu put a stop to it because he had not
yet received the permit from the Ministry of Lands relating to the original building.
Mr Fotu told the court that he wanted to see something from the Ministry of Lands
indicating that Mr Uata had official approval to carry out his extension work.

Faced with that demand, Mr Uata then went to see the Minister of Lands, Hon
Ma'afu Tupou, and obtained from him a Memorandum authorising the extension and
the work duly went ahead at a cost of approximately $120,000. That memorandum
was not produced in evidence. Mr Uata explained that he no longer had his copy but
he suspected that it may have been mislaid when he moved offices some years back.
He did agree with Mr Garrett's proposition, however, that the document was

100 important to him.

Mr Fotu told the court that he recalled being given a copy of the Minister of
Land's Memorandum and, although he no longer had the copy in his possession, he
was able to recollect its contents. He confirmed that it gave approval for the extension
work in question. Mr Fotu explained that his office normally destroyed such records
after five years.

The plaintiff called a witness from the Ministry of Land's Office who said that
he had made a search and he was unable to locate a copy of the memorandum on the
Ministry's file but he was able to locate another document relating to an application
for a lease of land on the wharf area by the Shipping Corporation in the same year.

110 Notwithstanding this evidence and the inability of the defendants to produce a copy
of the memorandum, | accept what Mr Uata and Mr Fotu said on this issue.

In the year 2000 another extension was added to the workshop. The significance
of this particular development is that it was the first building work carried out on the
site after the creation of the plaintiff Board. Mr Uata said that his late brother Venisi
was in charge of the workshop at that stage and after work had begun on the
extension, he had pointed out to Venisi that they could not build without obtaining
permission from the Ports Authority. Mr Uata said that Commander Lupeti Vi,
General Manager of the Ports Authority and the Board Chairman Hon Mailefihi
Tuku'aho, then inspected the site and gave the go-ahead to build the additional

120 extension.

I say at once that | did not find the defendants' evidence regarding the 2000
extension at all convincing. Commander Vi, who was the principal witness for the
plaintiff, denied Mr Uata's version of events and for some reason Hon Tuku'aho was
not called to give evidence although he had been subpoenaed as a witness by the
defendants.

Even the defendants' description of the costs of that particular extension work
was suspect. The statement of defence alleged that the work had cost $45,000. Mr



130

140

150

160

170

Ports Authority v Walter Trading Co Ltd anor (SC) 141

Uata said in evidence that the cost was "something like $65,000" and in his closing
submissions, counsel put the figure at "about $65,000 or $75,000". The court ended
up taking a view of the whole complex. The demarcation between the original
building and the two extensions is very obvious -- they are each painted different
colours. The building generally, while no doubt serviceable, is something of an
eyesore.

My principal finding, however, is that, although the original workshop and the
1993 extension work were authorised, the later extension work in the year 2000 was
not. Furthermore, the Ports Authority did absolutely nothing by its words or conduct
to induce the defendants into believing that it consented to or approved the extension
work. | am satisfied that the second defendant and/or his late brother simply decided
to push ahead with the extension work without getting official approval from anyone.
I suspect, in fact, that the defendants made a deliberate decision to take advantage of
other matters that were then occupying the attention of the newly formed Authority
and they decided to take the risk in the hope and expectation that no questions would
be asked. In all events, | am satisfied that there was no conduct whatsoever on the
plaintiff's part that could give rise to an estoppel situation.

Mr Tu'utafaiva submitted, in the alternative, that the plaintiff acquiesced in the
construction of the extension work in the year 2000. That point was not pleaded but in
any event | do not accept it. The Ports Authority was an entirely new statutory body
which would have had a number of more pressing problems to deal with after its
formation than the defendants' workshop. The court was told, for example, that at one
stage the whole Board was forced to resign over some issue. A set of Board Minutes
from a meeting dated 28 June 2001 was produced in evidence. It showed a wide
variety of matters occupying the Board's attention at that time.

The land issue generally was one matter that the Board had before it but I accept
that initially it would not have been to the forefront of its concerns because the Act of
Parliament that created the Authority had also vested all the port land (including the
area upon which the building in dispute stands) in the Ports Authority. Section 18(3)
of the Act required the government to transfer all the land in the Schedule to the Act
to the Authority "under such terms and conditions as it deems fit."

The evidence was that it was not until the present Minister of Lands, Hon
Fielakepa, took up office that the decision was made to lease the land in the Schedule
to the Ports Authority. The lease from His Majesty to the Authority was registered on
14 May 2001. It is clear from all the evidence that once the Board and the Authority's
senior officials began to focus on the legal position regarding the defendants'
warehouse they were genuinely and understandably confused as to its legal status.
They knew that the building was situated on land that had been vested in the
Authority by Parliament but they had no documentation indicating that the defendants
had any legal rights to be in possession.

The board at one point tried to address the problem by negotiating, in good
faith, a rental agreement with Mr Uata at a rent of $500 per month. Mr Uata rejected
the proposal out of hand and nor would he agree to a reduced rental figure of $250. In
the end the Board withdrew the offer anyway because it decided, for reasons which |
accept were perfectly valid, that the building impeded the efficient operation of the
slipway and had to be moved. Alternative space was then offered to Mr Uata in a new
part of the Queen Salote Wharf domestic complex but it was not acceptable.
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Mr Uata was given six months notice to remove his workshop but nothing
happened. He was later given a further one months notice to move but still the
defendants remained in occupation of the land. | suspect that Mr Uata had no great
incentive to move or to enter into any arrangement that required his company to pay
rent. He told the court under cross-examination that he had never paid any rent for his

180 workshop from 1990 until the present day.

The court was told that relatively recently, as the result of a security appraisal
which followed on from the aftermath of the 9/11 terrorist attacks in New York and
Washington, the Ports Authority has come under increasing and urgent pressure to
have the defendants' workshop removed altogether from the slipway area. The
General Manager said that these developments may render it impossible for the Port
of Nuku'alofa to retain its accreditation as an international port unless the building is
removed by 1 July 2004.

Mr Tu'utafaiva correctly makes the point, however, that, regardless of those
matters, the plaintiff still must make out a legal right to take the action it proposes.

190 Counsel for the defendants made two further principal submissions. First, he
contended that even if the court found there had been no estoppel or acquiescence on
the part of the Ports Authority itself, that body is effectively standing in the shoes of
the old government department that had given the consents in the early 1990s and, as
the Authority is the successor to that government department then it should be
estopped from removing the defendants' workshop.

Secondly, in reference to the Ports Authority Act, Mr Tu'utafaiva accepted that
the legislation did not make any provision for an occupier like the defendants but
counsel went on to submit that an implied term should be read into section 18 (3) of
the Act that the Ports Authority takes the land vested in it by Parliament subject "to

200 the interest of those already occupying it."

I reject both of those submissions. No authorities were cited to me and | know
of no authority that would permit an implied term to be read into an Act of
Parliament. Besides, the submission seems to misunderstand the objective of section
18 (3) which is to allow terms and conditions to be imposed on the Authority itself
rather than on some other entity further down the line.

In relation to Counsel's former submission, again there is no basis for reading
into a Statute provisions which simply are not there. By analogy, section 20 of the
Act provided for the Ports Authority to take over certain obligations in respect of staff
transferred from the old government department. A similar provision could have been

210 included by Parliament, had it so intended, to provide compensation for someone like
the defendants who might during the process lose buildings or businesses they had
established on the government land that was being transferred to the new Authority. It
is significant that there is no such provision in the Act. That can only mean that
Parliament never intended to provide compensation in such circumstances.

Mr Uata cannot be heard to complain that he did not know about the passing of
the Ports Authority Act and its implications for him. He is, and was at the time of the
passing of the Act, a member of Parliament. He told the court that he was aware that
the Act was likely to affect the land he occupied but he did nothing about it at the
time even though, as he put it, he did not "like the Bill".

220 Why Mr Uata took an ostrich like approach to the passing of the Ports Authority
Act is frankly quite beyond me. He agreed with Mr Garrett in cross-examination that
he was a man quite comfortable speaking to persons in positions of power and he was
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quite comfortable personally approaching members of Cabinet, all of whom he knew
personally. Why, Mr Garrett asks rhetorically, did he not speak up? The question is a
fair one. If he was unsure of his legal position then why did he not take proper legal
advice at the time? | can only conclude that his failure to speak up or seek advice is a
silent admission of, what Mr Uata realised, was his legal vulnerability.

For the foregoing reasons, | reject the various defences advanced by the
defendants and | fail to see how the limitation point pleaded can be relevant to the
facts of this case. The Ports Authority does not of section 170 of the Land Act and, in
any event, its right of action accrued upon the vesting of the land in 1998 and not at
some earlier time.

The plaintiff, therefore, succeeds in its action. A declaration is made that it has
the right to remove the offending buildings from the land in question. | also make an
order for the eviction of the defendants, their workmen and representatives.

Mr Garrett seeks an order for the building to be removed within 24 hours. He
submits that the defendants have been given ample time to move and, if the building
has to be demolished rather than dismantled to achieve that time frame then "Mr Uata
has only his own unreasonable behaviour to blame."

Whilst having some sympathy with that submission, no time frame is suggested
in the pleadings for the eviction order and the issue was not discussed in evidence.
Although the plaintiff may now well be facing an urgent situation, it must accept that
that there have been significant delays on its part in bringing the matter before the
courts and, in those circumstances, the court is not going to be forced into making
draconian orders to offset its dilatoriness. If a suitable timetable cannot be negotiated
between the parties with the assistance of Counsel, then leave is granted to the
plaintiff to come back to the court on 24 hours notice on or after 1 July 2004 and
further orders will, if necessary, then be made.

The plaintiff is entitled to costs to be agreed or taxed.
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Tone anors v Police

Supreme Court, Vava'u
Ward CJ
AM 22-25/2004

14 May 2004; 28 June 2004

Criminal procedure — appellants were children — treated the same as adults —
guilty plea — appeal allowed

The appellants appeared in the Magistrate's Court in Vava'u on 9 September 2003
charged with various offences of housebreaking and theft. They all agreed to have
their cases dealt with at the lower court. They were unrepresented although Funaki
had instructed counsel. A letter had been sent by counsel to the court advising that
Funaki wished to plead not guilty to one offence but guilty to the rest and seeking an
adjournment until his lawyer could attend. The offences had occurred over a period of
three months and the accused appeared in court about one month later. At the time the
appellant Funaki was 13 years old, Tone was 14, 'Ale 15 and Lau'i 16. After the
appellants had been arrested, the parents went to the police station but were not
allowed to see or speak to their children. Police practice in all cases was that they do
not allow anyone except a lawyer to see an accused person until they have completed
their investigation. Despite their youth, these appellants were treated in the same way.
The appeal, despite the pleas of guilty, was against conviction an the grounds raised
matters relating to the lateness of the service of the summons, the failure of the
magistrate to advise the appellants of their rights, the suggestion that the magistrate
had prevented them from obtaining legal representation and his failure to consider the
request from Funaki for an adjournment. In December 1995, Tonga acceded to the
Convention on the Rights of the Child but had not taken any steps to enact any of the
provisions.

Held:

1.  The court had discretion to allow an appeal following a guilty plea if there
were circumstances which left the court with serious doubt that the
appellant understood the procedures under which he was to be tried. Such
a decision should not be taken lightly and the court would only act where
there was clear evidence of the circumstances which gave rise to the
concern. The Court's concern arose from the manner in which the
appellants were treated from their arrest to their trial and there was no
dispute over that.
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2. Had the appellants been able to speak to their parents, they would have
been given advice or a lawyer might have been instructed, as was the case
with Funaki. The Court had no doubt that, had they been represented, the
lawyer would have raised the circumstances of their detention.

Rules considered:
Convention on the Rights of the Child

Counsel for appellants : Mr Vaipulu
Counsel for respondent . MrKefu
Judgment

The appellants appeared in the Magistrate's Court in Vava'u on 9 September
2003 charged with various offences of housebreaking and theft.

They all agreed to have their cases dealt with at the lower court. They were
unrepresented although Funaki had instructed counsel. A letter had been sent by
counsel to the court advising that Funaki wished to plead not guilty to one offence but
guilty to the rest and seeking an adjournment until his lawyer could attend.

The offences had occurred over a period of three months and the accused
appeared in court about one month later. At the time the appellant Funaki was 13
years old, Tone was 14, 'Ale 15 and Lau'i 16.

The appeal, despite the pleas of guilty, was against conviction an the grounds
raised matters relating to the lateness of the service of the summons, the failure of the
magistrate to advise the appellants of their rights, the suggestion that the magistrate
had prevented them from obtaining legal representation and his failure to consider the
request from Funaki for an adjournment.

During the hearing in this court, it appeared that, after the appellants had been
arrested, the parents went to the police station but were not allowed to see or speak to
their children. Mr. Kefu told the court that the police practice in all cases is that they
do not allow anyone except a lawyer to see an accused person until they have
completed their investigation. Despite their youth, these appellants were treated in the
same way.

The result was that, by the time they were before the court and being asked to
decide how and where to be tried and then to enter their pleas, they had not seen
anyone outside the police.

I asked Mr Kefu to ascertain whether Tonga was a party to any international
conventions relating to the treatment of young offenders. | am grateful to him for his
assistance.

It appears that, in December 1995, Tonga acceded to the Convention on the
Rights of the Child with the exception of some of the optional protocols, which do
not affect this case.

Article 37 of that Convention provides:

"No child shall be subjected to torture or other cruel, inhuman
or degrading treatment or punishment. Neither capital
punishment nor life imprisonment without possibility of
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release shall be imposed for offences committed by persons
below eighteen years of age;

No child shall be deprived of his or her liberty unlawfully or
arbitrarily. The arrest, detention or imprisonment of a child
shall be in conformity with the law and shall be used only as a
measure of last resort and for the shortest appropriate period
of time.

Every child deprived of liberty shall be treated with humanity
and respect for the inherent dignity of the human person, and
in a manner which takes into account the needs of persons of
his or her age. In particular, every child deprived of liberty
shall be separated from adults unless it is considered in the
child's best interest not to do so and shall have the right to
maintain contact with his or her family through
correspondence and visits, save in exceptional circumstances.

Every child deprived of his or her liberty shall have the right
to prompt access to legal and other appropriate assistance, as
well as the right to challenge the legality of the deprivation of
his or her liberty before a court or other competent,
independent and impartial authority, and to a prompt decision
on any such action."

Mr. Kefu properly concedes that the manner in which these appellants were treated
was in breach of the requirements of article 37.

However, whilst the accession by a State to a convention indicates its
willingness to be bound by the terms of the convention, it will only be enforced by
the enactment of necessary domestic legislation.

It is a matter of regret that, despite an apparent time limit of 2 years for
compliance imposed by the convention, Tonga appears to have taken no steps to enact
any of the provisions. It can only be hoped that Government will recognise its
obligations and enact legislation to bring Tonga into line with international standards
of fair and humane treatment of young persons.

In the absence of any such legislation, the police were acting within the law
albeit a law which allows harsh and, | would venture to suggest, unconscionable
conduct. The result was that these young people arrive at court to face serious charges
without the opportunity to consult even with their parents.

This court has stated before that it will only allow an appeal against conviction
following a guilty plea if there is some evidence of equivocation in the guilty pleas
entered. Mr. Kefu correctly points out that there is nothing in the record to suggest
anything other than normal admission of the offences charged.

I accept that is the case but | consider the court also has a discretion to allow
such an appeal if there are circumstances which leave the court with a serious doubt
that the appellant understood the procedures under which he was to be tried. Such a
decision should not be taken lightly and the court will only act where there is clear
evidence of the circumstances which give rise to the concern. In this case, my concern
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arises from the manner in which these appellants were treated from their arrest to
their trial and there is no dispute over that.

The need for the Convention on the Rights of the Child arose from the widely
accepted realization that children need to be treated in a different manner to adults in
relation to police and court proceedings. Even in the absence of legislation, the court
is entitled to use the terms of any convention to which Tonga has acceded or become
a signatory as a guide to what is acceptable. Failure to conform with those terms may
result in the court excluding evidence or reversing a decision on appeal.

In the present case, had the appellants been able to speak to their parents, they
would have been given advice or a lawyer might have been instructed, as was the case
with Funaki. | have no doubt that, had they been represented, the lawyer would have
raised the circumstances of their detention.
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Fonua v Tonga Communications Corporation Ltd

Supreme Court, Nuku'alofa

Ward CJ

CV 692/2001

28 June 2004

Practice and procedure — further evidence not produced — defendant to pay half

costs of plaintiff

The Court allowed a number of adjournments and opportunities to the parties to
provide information about a pension scheme following an earlier hearing. However,
the court was still left with virtually no assistance apart from the evidence of the
plaintiff. The Court accepted and the defendant did not dispute that there was some
form of pension scheme.

Held:
1.

The Court ordered that the plaintiff was entitled to a pension under the
same terms as a Government pension paid according to the provisions of
the Pensions Act and any regulations thereunder.

The Court ordered that the defendant must calculate the plaintiff's pension
in accordance with the terms given to government officers according to the
provisions of the Pensions Act. The calculation must be based on the
salary the plaintiff was receiving at the date of his resignation and was
subject to any increase in the same manner and at the same rate as a
government pension. That calculation must be completed and filed with
the court within 28 days to be incorporated as part of the judgment.

The Court ordered that the defendant pay the plaintiff one half of his costs
to be taxed if not agreed.

Statute considered:
Pensions Act (Cap 8)

Counsel for plaintiff : MrNiu
Counsel for defendant : Mr Tu'utafaiva
Ruling

Having allowed a number of adjournments and opportunities to the parties to
provide information about the pension scheme, the court is still left with virtually no


http://www.paclii.org/to/legis/consol_act/pa124/
http://www.paclii.org/to/legis/consol_act/pa124/
http://www.paclii.org/to/legis/consol_act/pa124/

40

50

60

70

Fonua v Tonga Communications Corporation Ltd (SC) 149

assistance apart from the evidence of the plaintiff. As a result | shall make my final
order.

I have accepted, and the defendant does not now dispute, that there is or was
some form of pension scheme. The evidence of the plaintiff is that it followed the
scheme for Government pensions under the Pensions Act (Cap 8). In the absence of
any further information from the defendant, | order that the plaintiff is entitled to a
pension under the same terms as a Government pension paid according to the
provisions of the Pensions Act and any regulations thereunder.

The only challenge by the defendant has been based on the interpretation of
section 6 of the Act which it is suggested shows the plaintiff has lost his right under
the scheme. As far as it is relevant, that section provides:

"6. Except in cases of abolition or reorganization of office no
pension, gratuity or other allowance shall be granted to any
public officer who has not attained the age of 50 years unless
on medical evidence to the satisfaction of the Privy Council
that he is incapable by reason of infirmity of mind or body of
discharging the duties of his office and that such infirmity is
likely to be permanent.”

Counsel for the defendant argues that the words in italics mean that any person who
retires before he attains 50 years cannot receive a pension at all. If that is correct, the
plaintiff by resigning 13 months early lost all pension rights accrued over his
approximately 28 years of service.

I cannot accept that interpretation. The plaintiff resigned on 29 July 1999 when
he was close to his 49th birthday. Clearly he was not entitled to be paid a pension
then and he was not able to add any further increments after that but he was entitled
to be paid the pension at that rate when he reached his 50th birthday on 8 August,
2000.

I order that the defendant shall calculate the plaintiff's pension in accordance
with the terms given to government officers according to the provisions of the
Pensions Act. The calculation shall be based on the salary the plaintiff was receiving
at the date of his resignation and shall be subject to any increase in the same manner
and at the same rate as a government pension. That calculation shall be completed
and filed with the court within 28 days to be incorporated as part of this judgment.

The plaintiff has advised the court that he does not wish to take the option under
the Act of a lump sum payment of five years pension. The defendant shall pay the
plaintiff the arrears of pension from the date of his 50th birthday to the date of
payment with interest at 10% per annum. The pension shall then continue to be paid
in accordance with the present policy for Government pensions.

I have already rejected the plaintiff's claim that he would automatically have
been appointed, or even that he had a reasonable expectation of appointment, to the
position of General Manager. That accounted for a very substantial part of the claim.
My finding that the plaintiff resigned voluntarily also defeats his claim that he has
been deprived of the opportunity to work until he attained 60 years.

In those circumstances, | order that the defendant shall pay the plaintiff one half
of his costs to be taxed if not agreed save for those costs already the subject of an
order of the court earlier in these proceedings.
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Fakaulu v R

Court of Appeal, Nuku'alofa
Burchett, Tompkins, and Salmon JJ
CrApp 6/2004

19 July 2004; 19 July 2004

Practice and procedure — leave to withdraw appeal — granted — appeal
dismissed

The appellant pleaded guilty to one count of housebreaking and one count of theft. He
was sentenced and applied for leave to appeal out of time. The application was
granted. Counsel for the appellant applied for leave to withdraw the appeal.

Held:
1. Leave to withdraw the appeal was granted. The appeal was accordingly
dismissed.
Counsel for appellant . Mr Fifita
Counsel for respondent : MrKefu
Judgment

[1] The appellant pleaded guilty to one count of housebreaking and one count of theft.
On 23 January 2003 he was sentenced by the Chief Justice to three years
imprisonment on the housebreaking count and 15 months imprisonment on the theft
count. Those sentences were to be concurrent and concurrent with the sentence he
was currently serving.

[2] The appellant applied for leave to appeal out of time. The respondent not
opposing, the application was granted.

[3] After an adjournment to 2 pm, counsel for the appellant applied for leave to
withdraw the appeal. That application is granted. The appeal is accordingly
dismissed.
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Moala v Lita Trading Enterprises Limited

Supreme Court, Nuku'alofa
Ford J
CV 27/01

30, 31 March and 31 May 2004; 21 July 2004

Contract law — undisclosed principal - breach in that supplied goods were
unsuitable for resale

The plaintiff, Mele Moala, lived in Sydney, Australia. In the year 2000 she operated
an importing and retail business from her home. In September of that year a
consignment of kava powder she had purchased through her brother, 'Amanaki, from
the defendant company, Lita Trading Enterprises Ltd, in Tonga was confiscated and
destroyed by quarantine officials at Sydney airport because it contained E. coli
bacteria cells in unacceptable levels. The plaintiff alleged breach of contract and, in
the alternative negligence, and claimed from the defendant damages of A$7,500 or its
equivalent in Tongan pa'anga. The defendant company denied liability.

Held:

1. It was long established that an undisclosed principal may sue on a contract
made by his or her agent even though the other party to the contract was
unaware of the principal or even of his or her existence.

2. The Court was satisfied that the defendant was aware that the kava
supplies purchased by '"Amanaki were intended to be exported to Australia
for resale. Whenever he made a purchase, he would specifically point out
to the person he dealt with on behalf of the defendant that the product was
being sent to Australia and, accordingly, he wanted to be sure that the kava
was properly clean.

3. In respect of damages, the Court determined the plaintiff's economic loss
by the fact that she had received about A$2000 for the 25 kg she had sold.
On that the Court calculated the plaintiff's loss from the seized 75 kg of
produce as A$6,000.

4. The Court found insufficient evidence to establish negligence. There was
no basis for concluding that the defendant's duties were wider in tort than
in contract.

5. The plaintiff succeeded in her breach of contract action and was awarded
damages of A$6,000 or the equivalent in Tonga pa‘anga together with
interest, as claimed, at 10% per annum from 10 January 2001 until the date
of payment.
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Case considered:
Frost & Sutcliffe v Tuiara [2004] 1 NZLR 782

Counsel for plaintiff : MrNiu
Counsel for defendant : Mr Tu'utafaiva
Judgment

The plaintiff, Mele Moala, lives in Sydney, Australia. In the year 2000 she was
carrying on an importing and retail business. In September of that year a consignment
of kava powder she had purchased through her brother from the defendant company
in Tonga was confiscated and destroyed by quarantine officials at Sydney airport
because it contained E. coli bacteria cells in unacceptable levels. In this proceeding,
which is based on breach of contract and, in the alternative negligence, the plaintiff
claims from the defendant damages in the sum of A.$7,500 or its equivalent in
Tongan pa'anga. The defendant company denies liability.

The 53-year-old plaintiff, who for convenience | will mostly refer to in this
judgment simply as "Mele", told the court that she moved to Australia from Tonga in
1985. Her husband works for a computer company. They have three children.

Between 1996 and 2000 Mele operated an importing business from her home
under the trade name "Mele Moala Importers & Retailers”. Up until
August/September 1997, she imported cosmetic products from the USA and sold
them to the public. She told the court that she then looked at importing Tongan kava;
on 28 November 1997 she obtained her first licence from the Australian authorities,
which allowed her to import kava powder. Mele said that initially she purchased all
her supplies from the defendant, Lita Trading Enterprises Ltd. She would order the
kava simply by making a telephone call to Lita Trading in Tonga and then she would
arrange payment. That was the system used for the first four or five consignments.

Mele explained in her evidence how, after a period of time, she began to realise
that it would be both easier and cheaper for her if she was to place her orders through
her brother, '"Amanaki Tupou, who lived in Tonga. She worked out that he could
purchase the product for her, pack it and airfreight it to Sydney. She spoke to her
brother who was agreeable. The arrangement they made was that Mele would place
the order through 'Amanaki over the telephone and then transfer the money for
payment of the product into his bank account with the Bank of Tonga in Nuku'alofa.

For his part, 'Amanaki would purchase the bulk order in transparent plastic 5 kg
bags. Each bag was sealed. He would then replace the Lita Trading stick-on label
with the plaintiff's labels, put the 5 kg bags into a large sack -- normally four or five
to a sack and then dispatch them by airfreight to Mele in Sydney.

The labels were supplied to 'Amanaki by Mele. She explained that they were
computer-generated small tear-off labels. Each was headed:

""TONGAN KAVA POWDER" Exported by:
'Amanaki Tupou, Lakepa, Hihifo, TONGA. . ."

There then followed other details which, Mele said, met the Australian regulatory
requirements.

Mele explained to the Court that she needed to apply for a special permit in
respect of each consignment. The issuing authority in each case was the Treaties and
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Monitoring section of the Australian Department of Health and Family Services. The
permits were required because kava is categorised in Australia as an import -
controlled substance.

Mele said that when the shipment arrived at Sydney airport, the procedure
followed was that the consignment would enter a Bonding House. Mele would be
notified and she would go along to the Customs office and complete the required
Customs forms. After the paperwork had been cleared, she would then attend the
office again and collect the customs documents and go to the Quarantine office where
she was required to complete further documentation.

Continuing in her evidence, Mele explained that at that point she would be
given a quarantine number and she would take that, together with the Customs
documents to the Bonding House where she would collect the kava and take it back to
the Quarantine office for inspection. Copies of all the official forms referred to were,
helpfully, produced by the plaintiff as exhibits in the case.

The consignment in question consisted of 100 kg of kava powder which was air-
freighted by 'Amanaki to Australia on 7 September 2000. It was made up of four 25
kg bags each containing five 5 kg packets. Mele told the court that upon arrival of the
consignment she proceeded to go through the usual steps outlined above and when
she took the kava along to the Quarantine Officer for inspection, the officer asked her
to take out some of the 5 kg bags at random. He then cut into each of those bags and
took out five samples for testing. The officer labelled each sample and then sealed up
the bags. Mele was permitted to take all the kava home with her. The documentation
shows that the consignment was released to her 14 September 2000.

At her home, Mele began to pack the kava powder into smaller plastic bags
varying in size from 1 kg, 200g and 150g. She explained that the kava sold better in
the smaller quantities and the smaller sales were more profitable for her business. The
prices she charged depended upon the size of the bags but generally she aimed to
recover $100 per kilogram against her purchase price from Lita Trading of $25 per
kilogram.

Mele said that a few days after she arrived home with the kava, she received a
telephone call from a Quarantine Officer. In answer to the officer's questions, she told
him that at that stage she had sold 25 kg of the powder she had taken home. The
officer then explained to her that the samples taken and tested by Quarantine had
failed the E. coli test and she was required to return the remaining 75 kg of the
powder to Quarantine as quickly as possible. She did so the following day.

Before returning the kava to Quarantine, Mele telephoned To'imoana Takataka,
who described himself in evidence as the owner of the defendant company, and told
him what had happened. She said that he told her that he would look into it and
telephone her back but he never did.

Mele was given a choice by the Quarantine officials of either re-exporting the
75 kg of rejected kava powder to Tonga or allowing Quarantine to destroy the
product. The catch with the re-exported option was that, before the kava could be
returned, Mele would need to supply the Quarantine officials with the letter from
Tongan Government Authorities approving the re-export and acknowledging that the
Department was aware of the E. coli failure.

Mele had an exchange of facsimiles with To'imoana Takataka. He confirmed in
a fax dated 25 September 2000 that Lita Trading would replace the rejected 75 kg of
kava but only in Tonga and Mele would need to meet all the costs of the returned



154 [2004] Tonga LR

shipment. He also required receipts and the packaging to be intact with the
130 defendant's labels still attached. To'imoana concluded his facsimile with the following
paragraph:

"For your information, the original 75 kg of kava was sold
locally and was not intended for export especially for the
Australian markets. The quarantine people advised there is no
document required for the return of the rejected product so
you can return the kava to the shipper anytime you wish."

Mele replied by facsimile on the same date asking To'imoana to reconsider some of
his demands and pointing out to him that the letter required from the Tongan
Government Authorities meant the Tongan Government Health Department. Mele
140 told the court that she never received a response to that facsimile and she was
unsuccessful in trying to contact To'imoana by telephone. In the end, she informed
the quarantine people that she had no option but to authorise them to destroy the kava.

According to an "imported Food Inspection Report" produced as an exhibit, the
kava powder was destroyed on 3 October 2000 as being, "unfit for human
consumption within Australia or its Territories".

None of these factual matters seemed to be seriously challenged by the
defendant but, in any event, | accept them as being proven.

In her statement of claim, the plaintiff pleaded that her brother, 'Amanaki
Tupou, had purchased the consignment of kava in question from the defendant on her

150 behalf. She also claimed that the defendant was aware that the kava was being
purchased for export to Australia and resale to consumers and that Australia had
certain minimum hygiene standards for the importation of food products such as
kava.

The plaintiff contended that, in breach of the contract of sale, the defendant
supplied kava that failed to comply with the Australian hygiene requirements in that it
contained excessive E. coli bacteria.

A letter from an Australian official commenting upon the analysis of the kava
product in question, was produced through the plaintiff by consent. By way of
background, the official explained the nature of the E. coli bacteria in these terms:

160 "Coliforms occur widely in plant material, soil and faecal
material, and are used in the food and water industries as
indicator bacteria. Their presence may indicate process failure
or post processing re-contamination. Most species of
coliforms are non-hazardous to humans but their presence
may be used to imply the possible presence of hazardous
contamination.

The coliform group contains the E. coli subgroup. E. coli is a
faecal organism and its presence indicates faecal
contamination of the tested material. This is considered

170 serious as several human diseases may be transmitted by such
contamination of food and water."
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At a late stage of the hearing, the plaintiff obtained leave by consent to plead an
alternative cause of action in negligence alleging that the defendant ought to have
known that the plaintiff imported the kava for retail purposes and it was negligent in
failing to ensure that the product supplied complied with the Australian quarantine
requirements.

The amount claimed of A.$7,500 is the loss based on the plaintiff's estimated
return of $100 per kilogram for the 75 kg of kava powder destroyed by the
Quarantine officials.

In its statement of defence, Lita Trading admitted being aware that for several
years the plaintiff had been buying kava from the defendant for export to Australia
and resale to consumers in Australia but it denied being aware that the plaintiff's
brother 'Amanaki Tupou had purchased any kava for or on behalf of the plaintiff.

In his written submissions, Mr Niu accepted that the defendant was unaware
that 'Amanaki Tupou was buying the kava on behalf of his sister, the plaintiff. He
contended, however, that the contract was one of agency and that 'Amanaki had made
the purchase as agent for the plaintiff who remained an undisclosed principal.

I am satisfied that the evidence supports such a conclusion. There was a genuine
agency arrangement between Mele and her brother 'Amanaki which was described in
detail in evidence. '"Amanaki made the purchase of the kava powder in question, as he
had made a number of other such purchases in the past, as agent for the plaintiff who,
from the defendant's perspective, remained an undisclosed principal.

Although the basis for the common-law doctrine of undisclosed principal
remains far from clear, it has long been established that an undisclosed principal may
sue on a contract made by his or her agent even though the other party to the contract
remains unaware of the principal or even of his existence. There are, as Mr Niu
acknowledged, some limitations on the application of the doctrine but | am satisfied
that they have no relevance to the present case.

Mr Tu'utafaiva submitted that the agency relationship was not properly pleaded
by the plaintiff but | am satisfied that it was adequately pleaded and, also, that the
defendant was fully aware that it was very much an issue before the court.

I am also satisfied that the defendant was aware that the kava supplies
purchased by 'Amanaki were intended to be exported to Australia for resale.
'‘Amanaki's evidence, which | accept, was that whenever he made a purchase, he
would specifically point out to the person he dealt with on behalf of the defendant
that the product was being sent to Australia and, accordingly, he wanted to be sure
that the kava was properly clean. That evidence was unchallenged.

I find that, for its part, the defendant was aware of the stringent hygiene
requirements imposed by the Australian authorities on the importation of produce
such as kava powder. For one thing, that would appear to be the clear implication in
the defendant's facsimile of 25 September 2000, referred to earlier, where he made
the comment, "especially for the Australian markets.” The defendant was and still is
an exporter of kava powder in its own right. Mr Takataka told the court that his
company exports some 10,000 kg of kava to Australia annually.

I accept that it was a term of the contract of purchase that the kava had to
comply with the minimum hygiene standards imposed by the Australian authorities
for the import of kava powder into Australia and that the consignment in question
failed to comply with that condition. The plaintiff, therefore, succeeds in her claim
based on breach of contract.
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220 Turning to the question of damages, the plaintiff's claim for economic loss is
based on the fact that the defendant was aware or ought reasonably to have been
aware that the kava was being purchased for resale to consumers in Australia. This
allegation is based on the large quantities of kava purchased by 'Amanaki and the
relative frequency of his purchases coupled with his specific admonition on each
occasion that the order was being sent to Australia.

On the evidence, | find that these allegations have been established.

I am less convinced about the plaintiff's assertion that she would have achieved
A.$7,500 from the 75 kg seized by Quarantine. Although that may have been her
expectation, the plaintiff told the court that she had received only "roughly A.$2000"

230 for the 25 kg she had sold before learning of the contamination. | find that evidence
more persuasive in determining the plaintiff's economic loss than the evidence she
gave about her expectations had it not been for the seizure. On the basis, therefore, of
her actual sales figures, the plaintiff's loss from the seized 75 kg of produce can be
calculated at A.$6,000. That is the amount I, accordingly, award.

I should add that counsel for the defendant submitted that the plaintiff did not do
enough to mitigate her loss. | have considered his submissions on this point but | do
not accept them.

As noted earlier, the plaintiff sought leave at a very late stage in the
proceedings; after the plaintiff's evidence had concluded in fact, to plead an additional

240 cause of action in negligence. The application was consented to.

The pleading did not specify any particular act of negligence on the defendant's
part. The extent of the pleading was that the defendant had breached its duty of care
"by supplying to 'Amanaki Tupou on 6/9/2000 kava which did not comply with the
Australian quarantine requirements."

The evidence of Mr Takataka was that the defendant had never had any product
rejected by the Australian authorities before. The witness explained the lengths that
his company went to at all times to maintain proper hygiene standards and he told the
court that those same standards of hygiene applied whether the product was being
sold for export or on the local market.

250 As is noted in Charlesworth & Percy on Negligence, 8 ed. p.14.70:

"Negligence on the part of the producer must be proved,
before liability can be established, and the method of proof is
the same as in any other case of negligence."

The evidence before me was insufficient to establish negligence per se and | did not
hear argument on whether there was room to infer negligence through the doctrine of
res ipsa loquitur. In any event, res ipsa loquitur was not pleaded.

Finally, on this issue, | note and respectfully agree with the observations made
by the New Zealand Court of Appeal in the recent case of Frost & Sutcliffe v Tuiara
[2004] 1 NZLR 782, 789:

260 "The view which now prevails is that in conventional
circumstances the two causes of action (contract and
negligence) will usually be concurrent and coextensive. That
will be so unless the relevant factual context involves matters
which are not relevant to the contract cause of action but do
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have relevance to the relationship of the parties in tort. If the
relevant facts are not coextensive, there may be a wider duty
in tort because of the greater width of the circumstances
relevant to that cause of action. But if the relevant facts are
the same for the purposes of both contract and tort, the

270 situation would have to be most unusual before it would be
appropriate to hold that greater duties were owed in tort than
in contract . . ."

My finding is that there is no basis in the present case for concluding that the
defendant's duties were wider in tort than in contract.

The plaintiff, nevertheless, succeeds in her breach of contract action and is
awarded damages in the sum of A.$6,000 or the equivalent in Tonga pa‘anga together
with interest, as claimed, at 10% per annum from 10 January 2001 until the date of
payment.

The plaintiff is also entitled to costs to be agreed or taxed.
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Tupou v Saulala anors

Supreme Court, Nuku'alofa

Ford J

CV 220/2001

7 July 2004; 21 July 2004

Civil procedure — question as to right to trial by jury — statutory interpretation
Defamation — right to trial by jury — right was upheld

When the writs were issued in April 2001, the plaintiff was a Minister of the Crown,
Attorney-General, Minister of Justice and Deputy Prime Minister. The first action
related to an attack on the plaintiff, which appeared in an article on the front page of
the "Tonga Star" newspaper on 12 March 2001. The second, related to similar
allegations made in a television programme called "Check it Out" which was
broadcast on 3 April 2001. The gist of the allegations was that the plaintiff had made
a deliberate false statement on oath and to that extent he had committed perjury. The
defendants sought trial by jury. The plaintiff contended that the defendants were not
entitled to have their substantive defamation actions tried by jury.

Held:

1.

It was clear that, while the grammatical and ordinary sense of words used
in a statute was to be adhered to, if such an interpretation would involve
some absurdity, repugnancy or inconsistency with other parts of the
enactment then the grammatical sense must be modified insofar as it was
necessary to avoid such a result. One of the most important rules of
statutory interpretation was that words must be read in the context.

The Court was satisfied that the interpretation of clause 99 of the
Constitution argued for by the defendants was the correct one. If it were
otherwise so that the clause offered no more than the right to ask for trial
by jury; a right which may or may not be granted depending upon the
discretion of the judge then that was hardly the type of right that deserved
even a mention in the Constitution, let alone any type of entrenchment
such as that provided by the additional words "and the law of trial by jury
shall never be repealed."”

Clause 99 of the Constitution provided a mandatory right to a party in a
civil proceeding triable in the Supreme Court to have the action tried by a
jury provided that he or she asked for it. That right was entrenched to the
extent that it could never be repealed. The defendant was entitled to trial
by jury. The defendants were also entitled to costs to be agreed or taxed.



40

50

60

70

Tupou v Saulala anors (SC) 159

Cases considered:
Canada Sugar Refining Company v R [1898] AC 735
Jenkins v Bushby [1891] 1 Ch 484
Salvalene Lubricants Ltd v Darby [1938] 1 All ER 224

Statutes considered:
Civil Law (Amendment) Act 2003
Constitution (Cap 2)
Defamation Act (Cap 33)
Interpretation Act (Cap 1)
Law Reform (Miscellaneous Provisions) Act 1933 (UK)
Magistrates' Courts Act (Cap 11)
Rules of the Supreme Court 1883 (UK)
Supreme Court Act (Cap 10)
Supreme Court Act 1981 (UK)

Rules considered:
Supreme Court Rules 1991

Counsel for plaintiff : Mr Waalkens
Counsel for defendants : Mr Stanton
Judgment

The short point at issue in this interlocutory proceeding is whether or not the
defendants are entitled to have their substantive defamation actions tried by jury. The
plaintiff contends that they are not.

It is necessary for me to say something, albeit briefly, about the background to
the two cases. The writs were issued in April 2001. At that time the plaintiff was a
Minister of the Crown, Attorney-General, Minister of Justice and Deputy Prime
Minister. The first action relates to an attack on the plaintiff, which appeared in an
article on the front page of the "Tonga Star" newspaper on 12 March 2001. The
second, relates to similar allegations made in a television programme called "Check it
Out" which was broadcast on 3 April 2001. The gist of the allegations in both cases
was that the plaintiff had made a deliberate false statement on oath and to that extent
he had committed perjury.

The allegations related to an affidavit which the plaintiff had sworn on the 30th
of January 1998 where, according to his own statement of claim, he "had mistakenly
said that one, Anna Tupou, was one of a number of people present at a meeting in San
Francisco on 7 March 1996."

At this stage, the two actions have not been consolidated but all the indications
are that this will happen in the near future. In both cases Mr Stanton, who acts for all
the defendants, seeks to have the matter tried by jury. The delays up until now in
progressing the case to trial cannot be attributed in any way to the court.

Numerous, and some lengthy, affidavits have been filed by both parties. The
plaintiff seeks orders that the trial of the two actions should take place before a judge
alone rather than before a jury. He alleges that the defendants have "disentitled
themselves of the right to trial by jury" in that through their actions they have
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80 "poisoned" the minds of potential jurors or influenced them in such a way that the
prospect of a fair trial by jury has been put in "serious jeopardy".

In this regard, the plaintiff places particular reliance upon a petition which was
submitted to His Majesty on 5 April 2001 by one of the named defendants, allegedly
on behalf of all the defendants, inviting the King to take action against the plaintiff
for, amongst other things, "committing the crime of perjury.” The petition was signed
by 1051 persons. The plaintiff also relies upon other adverse publicity which he
alleges was generated by the defendants and was designed to influence the minds of
potential jurors.

The defendants take issue with the plaintiff's allegation that he is unlikely to

90 obtain a fair trial before a jury. They stress that the people of Tonga have a
constitutional right to petition the King. They also refer to various articles published
around the period of time in question in which the plaintiff, as they put it, "freely
participated in a debate in the media concerning the issues in these proceedings and
his reputation generally.” Mr Stanton also made the point that if there has been
aggravation by other attacks on the plaintiff in the media, as alleged, then that will
sound in damages.

In his typically succinct submissions, Mr Waalkens accepted that his whole
argument centres around the interpretation of clause 99 of the Constitution. | shall set
that provision out in full:

100 "99. Any person committed for trial before the Supreme Court
on a charge of having committed any criminal offence
punishable by a term of imprisonment exceeding two years or
a fine of five hundred pa‘anga or both such penalties shall if
he shall so elect be tried by a jury; and whenever any issue of
fact is raised in any civil action triable in the Supreme Court
any party to such action may claim the right of trial by jury;
and the law of trial by jury shall never be repealed."
(emphasis added)

Mr Waalkens submitted that the intention from the "clear and deliberate wording of

110 the clause" was that it is mandatory for serious criminal offences to be tried by jury
whereas the use of the word "may" in relation to civil actions gives a party the right to
elect to have trial by jury but the right is optional at the exercise of the court's
discretion.

Specifically, in relation to the present case, Mr Waalkens does not deny that the
section creates a right for the defendants to claim trial by jury but, as he put it, the
right is not mandatory. In other words, once the claim is made, the court needs to then
consider "the circumstances and/or facts of the case™ and exercise its discretion as to
whether jury trial is appropriate.

Mr Waalkens accepted that if this interpretation of clause 99 is correct then we

120 have a situation where the laws of Tonga provide no guidance as to how a judge
should go about exercising his or her discretion but counsel invited the court to
invoke English authority, "both judicial and academic”, which in his submission
"strongly supports the submission that in the case before the court, trial by judge
alone should be ordered.”
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For his part, Mr Stanton strongly disagreed with the plaintiff's interpretation of
clause 99. Counsel referred the court to all the other constitutional provisions,
enactments and rules of court dealing with trial by jury and he submitted that, when
read in context, clause 99 affords a constitutional right to a party in civil litigation to
have the case tried by jury. Mr Stanton asked rhetorically why, if all clause 99 gave a
party to civil litigation was a right to ask for a jury (a right which may or may not be
granted depending upon the exercise of the judge's discretion), would it be necessary
for clause 99 to conclude with the words of entrenchment, "the law of trial by jury
shall never be repealed".

Counsel for the defendants further submitted that as Tonga has its own
Defamation Act and Constitutional and other statutory provisions dealing with the
right to trial by jury, there is no need to have recourse to any English legislative
provisions on the subject such as section 69 of the (UK) Supreme Court Act 1981,
which was one of the authorities relied upon in the plaintiff's written submissions.

I agree with that particular submission although, in fairness, it should be pointed
out that Mr Waalkens's submissions on this aspect of the case were filed prior to the
passing of the Civil Law (Amendment) Act 2003 which dispensed with the provision
allowing this court to have recourse to English statutes of general application in
certain circumstances.

Mr Stanton analysed the other statutory provisions and rules of court dealing
with the right to trial by jury. The significant provisions he highlighted were:

1. Clause 11 of the Constitution (Cap 2).
This clause deals with the procedure on indictment but concludes with a
sentence referring to trial by jury in civil cases. The sentence reads:

"And all claims for large amounts shall be decided by jury
and the Legislative Assembly shall determine what shall be
the amount of claim that may be decided without a jury."

2. Section 13(1) of the Supreme Court Act (Cap 10) which reads:

"Civil actions shall be commenced by writ of summons and
may by the consent of the parties thereto be tried by the Chief
Justice, or a Judge of the Supreme Court, without a jury."”

3. Order 23 Rule 2 of the (Tonga) Supreme Court Rules 1991 which read:
"(1) Subject to (2), an action shall be tried by a judge alone.

(2) An action shall be tried by a judge sitting with a jury if

any party notifies the Court that he so desires."
The thrust of Mr Stanton's submissions were that these provisions were consistent
with an intention by the Legislative Assembly in clause 99 of the Constitution to
grant a mandatory right to trial by jury, upon request, to any party in a civil action.

Mr Waalkens contended that Mr Stanton's analysis of clause 11 of the
Constitution "did not stand up to scrutiny." He maintained that the Legislative
Assembly had never determined the amount of those claims that may be decided
without a jury and, if it was correct that trial by jury was mandatory by virtue of
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clause 11 then, as Counsel expressed it, "out goes section 13(1) of the Supreme Court
Act" which gives the parties the choice, by consent, to have an action tried without a
jury.

170 Mr Stanton's response to this particular submission was that the Legislative
Assembly had, in fact, determined the amount of those claims that may be decided
without a jury. In this regard, he referred to section 4 of the Supreme Court Act,
which fixes the jurisdiction of the Supreme Court in civil claims to all cases in which
the amount of the claim exceeds $500. No mention was made in argument to section
59 of the Magistrates' Courts Act, which fixes the limit of the amount of claims in
civil cases before a magistrate to a sum not exceeding $1000.

In relation to section 13(1) of the Supreme Court Act and Order 23 Rule 2, Mr
Waalkens submitted that they were both inconsistent with his interpretation of clause
99 of the Constitution and, to that extent, they should, pursuant to section 34 of the

180 Interpretation Act (Cap 1), be disregarded as being ultra vires the Constitution.

Mr Stanton, on the other hand, contended that clause 11 of the Constitution,
section 13(1) of the Supreme Court Act and Order 23 Rule 2 of the Court Rules are
all consistent with clause 99 if that provision is interpreted as granting a mandatory
right to a party in a civil action to have the case tried by jury.

I must say that | have some problems with Mr Stanton's analysis of clause 11 of
the Constitution. Even accepting that the $1000 figure mentioned in the Magistrates'
Courts Act constitutes the Legislative Assembly's determination of the upper limit of
civil actions that may be tried without a jury, the mandatory requirement that claims
for any higher figure shall be decided by a jury seems to be inconsistent with the

190 interpretation for which both parties contend in relation to clause 99.

In other words, whether clause 99 gives a party a constitutional right to trial by
jury (as argued for by the defendants) or a non-mandatory right, subject to the
discretion of the Court (as argued for by the plaintiff), both propositions appear to be
inconsistent with the notion in clause 11 that all claims for large amounts are to be
decided by a jury.

The plaintiff relies upon, what he calls, the "plain and literal meaning" of clause
99 and, in particular, the difference in meaning between the use of the obligatory
word “shall" in relation to trial by jury in criminal cases and the use of the non-
obligatory word "may" in relation to trial by jury in civil proceedings.

200 The authorities make it clear that, while the grammatical and ordinary sense of
words used in a statute is to be adhered to, if such an interpretation would involve
some absurdity, repugnancy or inconsistency with other parts of the enactment then
the grammatical sense must be modified insofar as it is necessary to avoid such a
result. In this regard, one of the most important rules of statutory interpretation is that
words must be read in the context. As Lord Davey expressed it in Canada Sugar
Refining Company v R [1898] AC 735, 741.:

"Every clause of a statute should be construed with references

to the context and other clauses in the Act, so as, as far as

possible, to make a consistent enactment of the whole statute
210 or series of statutes relating to the subject-matter."

(emphasis added)



220

230

240

250

Tupou v Saulala anors (SC) 163

Bearing these principles in mind, |1 am satisfied that the interpretation of clause 99
argued for by the defendants in the present case is the correct one. If it were otherwise
so that the clause offered no more than the right to ask for trial by jury; a right which
may or may not be granted depending upon the discretion of the judge then that is
hardly the type of right that deserves even a mention in the Constitution, let alone any
type of entrenchment such as that provided by the additional words "and the law of
trial by jury shall never be repealed."

Mr Waalkens argued that if the right to trial by jury was a mandatory right then
clause 99 would have been worded differently and the word "shall" would have been
substituted for "may". Against that, it seems to me that there is equal, if not even
stronger, force in Mr Stanton's submissions that if the intention of the Legislative
Assembly was to give the court a discretion in the matter then that should have been
clearly spelt out and some criteria should have been included or referred to in the
legislation upon which the judge could exercise that discretion.

In this regard, for example, section 69 (1) of the (UK) Supreme Court Act 1981
allows for an action to be tried by jury, "unless the Court is of the opinion that the
trial requires prolonged examination of documents or accounts or any scientific or
local investigation which cannot be conveniently made with a jury . . ." That is a
helpful guideline to a judge and it is the type of provision | would have expected to
find in the Tongan legislation had the intention been to give the Court a discretion in
the matter. The fact that there is no such provision militates against the plaintiff's
suggested interpretation of the clause.

The arguments of both counsel on the "missing words" approach to the
construction of clause 99 can be illustrated further by reference to section 6 of the
(UK) Law Reform (Miscellaneous Provisions) Act 1933, which made amendments to
the procedure for trial by jury in the UK. The opening part of section 6 states:

" ... on the application of any party to action . . . the action
shall be ordered to be tried with a jury .. ."

That is the type of mandatory language Mr Waalkens submits clause 99 should
contain if the Legislative Assembly had intended the party asking for trial by jury to
have a mandatory right to jury trial. In Salvalene Lubricants Ltd v Darby [1938] 1 All
ER 224, 225, Greer LJ commented: "There can be no doubt about this matter. By
reason of the Law Reform (Miscellaneous Provisions) Act 1933, s. 6, a defendant in a
slander action is entitled to have a trial by jury."

So that part of section 6 is supportive of Mr Waalkens's approach.

On the other hand, the concluding words of that same statutory provision
(section 6) lend weight to Mr Stanton's submissions that if the intention was to give
the Court or judge a discretion in the matter then it would have spelt that out. The
final part of section 6 states:

" ... unless the Court or judge is of opinion that the trial
thereof requires any prolonged examination of documents or
accounts . . . which cannot conveniently be made with a jury;
but save as aforesaid, any action to be tried . . . may in the
discretion of the Court or a judge, be ordered to be tried either
with or without a jury."
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That, argues Mr Stanton, is the type of language clause 99 should contain if
Parliament had intended the right conveyed to a party by virtue of clause 99 to be
merely a right to make a claim for trial by jury, the final decision to be left to the

260 discretion of the Court or judge. The provision not only specifically refers to the
discretion element but also contains the criteria the Court or judge would be required
to have regard to in exercising the discretion.

Thus, as that particular statutory provision illustrates, the arguments for both
parties based on the "missing words" approach to the construction of clause 99 really
cancel themselves out and it is, therefore, necessary to turn to some other recognised
aid in determining the Legislative Assembly's intention. One such aid, noted in the
highlighted passage from the Canadian Sugar Refining case (supra) is the need to
look for a consistency in a series of statutes relating to the same subject matter -- in
this case the right to trial by jury.

270 I find the interpretation of clause 99 argued for by the plaintiff inconsistent not
only with the provisions of clause 11 of the Constitution but also with section 13 of
the Supreme Court Act and Rule 23 of the Supreme Court Rules. In construing
statutory provisions, the Court should proceed on the basis that the legislature knows
the existing state of the law and if possible, therefore, the provisions need to be
interpreted so as to give them sensible meaning rather than ruling them void or
unconstitutional. The interpretation of clause 99 argued for by the defendants best
gives effect to this principle of statutory construction.

The scheme of the legislation appears to me to be clear. Clause 11, with minor
variation, appeared in the original Constitution that became law on 4 November 1875.

280 The relevant parts then read:

"And all large debts shall be tried by jury, but it shall be with
the Legislative Assembly to determine what shall be the
amount of debt shall (sic) be tried by jury."

Clause 100 of the original Constitution provided: "All cases tried before the Supreme
Court and Circuit Court shall be by jury .. ."

Clause 99 did not appear until many years later and section 13 (1) of the
Supreme Court Act did not appear until some years after that. In other words, the
chronological development of the legislative provisions dealing with trial by jury
were that originally all civil cases for large amounts had to be tried by a jury (clause

290 11) then a change was made through clause 99 of the Constitution to provide that
where a party in a civil case desired trial by jury that mode of trial had to be asked for
and, finally, under section 13 of the Supreme Court Act a further change was made so
as to allow for civil claims to be tried without a jury where both parties consented.

That analysis does not remove altogether the apparent inconsistency noted
earlier between clauses 11 and 99 but at least it is more consistent and meaningful
than would be the case if the plaintiff's interpretation of clause 99 was to prevail.

In a different context Lopes LJ in Jenkins v Bushby [1891] 1 Ch 484, 492, made
a comparable analysis of parties' rights to trial by jury under the rules in Order
XXXVI of the old (UK) Rules of the Supreme Court 1883. His Lordship then noted:

300 "It appears to me that (the rules) form a code of regulations as
to the mode of trial. The effect of them is this. They make a
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trial by a Judge without a jury the normal mode of trial. They
do not take away the right of trial by jury where it existed
before, or give it where it did not previously exist. That
appears to me beyond all question to be the general effect of
those rules. They do, however, make the change, that where it
is desired the trial should be by a Judge with a jury, this mode
of trial must be asked for. That is a great and important
change, because previously to the Judicature Acts all
Common Law actions were tried with a jury, and they could
not be tried by a judge without a jury unless the parties
consented.”

The wording in the English rules Lopes LJ was referring to in that passage differs
from the wording used in the comparable Tongan legislation but under the English
code it appears from the authorities that in every case where a party to an action had
the right to ask for trial by jury that right was regarded as mandatory unless, as in the
case of section 6 of the 1933 (UK) Act referred to earlier, there was a specific
discretion, coupled with guidelines, vested in the Court to be the final decision-
maker. There is no such specific qualification to the right granted to a party under
clause 99.

My views are fortified by the concluding words of clause 99. There seems to be
significant force and, if | may say so, much common sense in Mr Stanton's contention
that if clause 99 gives no more rights to a party to civil litigation than the opportunity
to ask for a jury trial, a right which the Court may or may not in its discretion allow,
why would it be necessary for Parliament to enshrine such an insipid right so that it
"shall never be repealed?"

My conclusion, therefore, is that clause 99 of the Constitution provides a
mandatory right to a party in a civil proceeding triable in the Supreme Court to have
the action tried by a jury provided that he or she asks for it. That right is entrenched to
the extent that it can never be repealed. Having said that, | note in passing that clause
100 of the original Constitution of Tonga which provided for trial by a jury of twelve
also stated that that law shall never be repealed and yet it was changed in 1933 to
allow for juries of seven.

Be that as it may, for the reasons | have set out at some length, | uphold the
defendants' interpretation of clause 99. It follows that in both actions they will be
entitled to the trial by jury which they seek. The defendants are also entitled to costs
on this interlocutory hearing to be agreed or taxed.
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Tupou v Saulala anors

Supreme Court, Nuku'alofa

Ford J

CV 220/2001 and CV 272/2001

30 September 2004; 17 November 2004

Costs — taxation of costs — overseas counsel — not necessary

See Tupou v Saulala anors [2004] Tonga LR 158 where the facts are set out.

Costs were awarded in favour of the successful defendants in a sum which was to
either be agreed or taxed. Agreement was not possible, however, and the matter was
referred back to the Court for taxation of the defendants' bill of costs.

Held:

1.

It was true that the plaintiff instructed senior counsel from abroad to
appear and act on the interlocutory matter but that did not necessarily
mean that it was reasonably necessary or proper for the defendants to
follow suit. The Court found that it was not reasonably necessary or proper
for the defendants to retain overseas counsel. The only costs the Court was
prepared to allow were those recognised in the scale of charges prescribed
in the Practice Direction.

The Court considered it appropriate and just to allow costs to the
defendants' two counsel at the rate set out in the new scale. That saw an
increase in the hourly rate allowed to Mr Stanton, as senior counsel, from
$150 to $210 and, in the case of Mr Edwards, as counsel, from $100 to
$140.

Of the total amount claimed by the defendants in the bill of costs before
the court, the sum allowed upon taxation was fixed at $4,484.

The plaintiff succeeded in this interlocutory motion and was entitled to an
award of costs in his own right. To save the parties facing a repeat taxation
exercise, the Court fixed the plaintiff's costs entitlement in the sum of
$1,250. The plaintiff was required to pay to the defendants' counsel the net
figure of $3,234.

Cases considered:
Edwards v Kingdom of Tonga [1994] Tonga LR 62
Glaister v Amalgamated Davies Ltd [2004] 2 NZLR 606 (CA)
Hurley v Law Council of the Republic of Vanuatu [2000] VUCA 10
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Jordan v Edwards [1979] PNGLR 420

Lali Media Group Ltd anors v 'Utoikamanu (unreported) C.V. 124/2003, Ward
C.J. (judgment dated 19 April 2004)

OG Sanft & Sons & anor v Johnson & ors [1991] Tonga LR 1

Polynesian Airlines v Kingdom of Tonga (unreported) C. 126/97, Finnigan J.
(judgment dated 19 May 2000)

Practice Direction 02/1992

Practice Direction 04/2003

Practice Direction 05/2004

Reid Minty v Taylor [2002] 2 All ER 150

Secretary of Fisheries v Lavinia [1999] Tonga LR 179 (CA)

Taimi 'o Tonga- Ruling on Costs (unreported) No. C.V. 124/03 - C.V. 219/03,
judgment dated 24 May 2004 (Ward C.J.)

Tonga Development Bank v Niu (unreported) C. 231/92, judgment dated 6
November 1992

Uta'atu v Commodities Board (No. 2) [1990] Tonga LR 48

Statutes considered:
Supreme Court Act (Cap 10)
Supreme Court Act 1981 (UK)

Rules considered:
High Court Rules (NZ)
Supreme Court Rules 1991

Plaintiff in person
Counsel for defendants . Mr Stanton and Mr Edwards

Ruling on Costs

Background
In a judgment dated 21 July 2004, | upheld an application by the defendants to

have these two cases tried by jury. The argument at the interlocutory hearing centred
around the interpretation of clause 99 of the Constitution which sets out the
entitlement of a party in a civil action to have the case tried by jury but there appeared
to be other conflicting statutory provisions and the Court was told that the issue had
never previously been judicially determined. The plaintiff had filed an application
seeking an order denying the defendants the right to trial by jury and numerous
affidavits had been filed on behalf of all parties.

At the conclusion of my judgment, | made an award of costs in favour of the
successful defendants in a sum to either be agreed or taxed. Agreement did not prove
possible, however, and the matter was then referred back to me for taxation of the
defendants' bill of costs. This is my Ruling on that taxation.
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Chambers Hearing

I conducted a taxation hearing in Chambers on 30 September 2004 in which 1
heard oral submissions on all aspects of the taxation exercise, in particular, the
challenge by the plaintiff to the time spent by defence counsel on various attendances
and other legal work. Mr Edwards appeared for the defendants and the plaintiff, a
former Attorney General and Minister of Justice, appeared on his own behalf. Certain

80 concessions were made by Mr Edwards in relation to particular items in the
defendants' bill of costs but, whilst acknowledging them, the plaintiff made it clear
that everything he said at that Chamber's Hearing was subject to his overriding
contention that the defendants should not be able to claim against him costs and
disbursements, over and above the maximum amounts provided for in the Tongan
scale of charges, simply because of the fact that they had engaged overseas counsel.

I deferred giving a decision on taxation at that stage but | invited counsel to file
written submissions on the appropriate hourly rate to be allowed for overseas counsel
(Mr Stanton). | am obliged to both the plaintiff and Mr Stanton for the quality of the
submissions subsequently produced.

90  Jurisdiction on taxation of costs

The starting point for any consideration of the jurisdiction to award costs in a
civil proceeding is section 15 of the Supreme Court Act (Cap 10). Although, not
perhaps as all embracing as its English counterpart (section 51 (1) of the (UK)
Supreme Court Act 1981), the provision has been given a broad interpretation. In
Secretary of Fisheries v Lavinia [1999] Tonga LR 179, the Court of Appeal referred
to section 15 as setting out, "the fundamental principle that costs are in the discretion
of the Court." In exercising that discretion the Court is then to be guided by Order 29
of the Supreme Court Rules 1991 -- in particular Order 29 Rule 4(1) and various
Practice Directions that have been issued from time to time.

100 The provisions of Order 29 have been considered in a number of cases, perhaps
the most prominent of which in recent times have been Polynesian Airlines v
Kingdom of Tonga (unreported) C. 126/97, Finnigan J. (judgment dated 19 May
2000) and Lali Media Group Ltd anors v 'Utoikamanu (unreported) C.V. 124/2003,
Ward C.J. (judgment dated 19 April 2004).

Order 29 R 4 (1) allows, "all such costs, charges and expenses as are reasonably
necessary or proper for the attainment of justice or for maintaining or defending the
rights of any party."

The Court of Appeal in Edwards v Kingdom of Tonga [1994] Tonga LR 62, 68,
said:

110 "The use of the phrase "reasonably necessary or proper
means that a cost may be justified either as being reasonably
necessary when it was incurred or that it was reasonably
proper to incur it even though it may not in the event have
been necessary. The test of reasonableness applies in both
cases."

The status of the various Practice Directions that have been issued in relation to costs
and disbursements was considered by Finnigan J. in the Polynesian Airline case. His
Honour noted that, although they do not have the full force of a statute, Practice
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Directions are authoritative in that they are derived from the inherent jurisdiction of
the Supreme Court to regulate and control its own process.

Practice Direction 02/92 set out a scale of charges which fixed the maximum
fees allowable upon taxation, subject to a judge in any special case being able to
increase the scale charges by such amount as he thinks fit. Hourly rates were first
introduced in 1987 in an attempt to establish guidelines for the profession and
consistency in taxation -- see 0.G.Sanft & Sons & anor. v Johnson & ors. [1991]
Tonga LR 1.

The scale charges in PD 02/1992 remained unchanged until earlier this year
when former Chief Justice Ward, after consultation with the Law Society, drafted PD
05/2004. That Practice Direction was circulated 4 August 2004.

The only other relevant Practice Direction is PD 04/2003, which set out the
maximum allowable limits on taxation for the various disbursements itemised.
Practice Direction PD 04/2003 also reaffirmed the principle that time spent on legal
research is not an allowable claim unless the law involved is novel or unusually
complex.

Practice in other jurisdictions

In the Polynesian Airlines case, Finnigan J. compared the Tongan practice upon
taxation with the approach taken in England and New Zealand. Whilst accepting that
some guidance could be obtained from the English authorities prior to a rule change
in 1986, His Honour concluded that the costing scheme in Tonga was closer to New
Zealand practice than to English practice.

As noted by the Court of Appeal, however, in Edwards v Kingdom of Tonga
[1994] Tonga LR 62, 68, the drafting of Order 29 Rule 4 (1) was clearly based upon
the equivalent English rule, RSC Order 62 rule 28 (2), prior to 1986.

Whatever the historical position, and | have not heard argument on the matter, it
appears that in recent years there have been significant changes to the costs regime in
both England and New Zealand and little assistance, if any, can now be derived from
reported decisions in those jurisdictions. In New Zealand, for example, as |
understand it, changes made to the costs scheme in the High Court Rules as from 1
January 2000 mean that a successful party can now expect to recover two thirds of the
costs found under the new scheme to be reasonable -- Glaister v Amalgamated Davies
Ltd [2004] 2 NZLR 606 (CA).

In England, the new procedural code prescribed in the CPR grants the Court a
wide discretion as to whether costs should be awarded on a standard or an indemnity
basis and the old Rules of the Supreme Court (RSC), upon which the equivalent
Tongan rules were based, no longer have any relevance -- see Reid Minty v Taylor
[2002] 2 All ER 150.

Against that background, it seems to me that the regime in Tonga for dealing
with costs and disbursements is now unique to this country. In considering the
particular issues that arise for determination in the present case, therefore, | see no
need to look beyond the principles that have been expounded in earlier decisions of
this Court. In this regard, | find some comfort, in the fact that when, for the first time,
a similar issue involving the allowance of a foreign counsel's costs came before the
Court of Appeal in Vanuatu in May 2000, the Court, presided over by a senior New
Zealand High Court Judge, adopted and relied upon the judgment of Martin C.J. in
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this Court in Uta'atu v Commaodities Board (No. 2) [1990] Tonga LR 48 -- see Hurley

v Law Council of the Republic of Vanuatu [2000] VUCA 10.

In Hurley's case the Court of Appeal, after referring to Uta'atu and Jordan v

Edwards [1979] PNGLR 420, concluded:

"The underlying philosophy of those cases from Papua New
Guinea and Tonga are appropriate here. In the year 2000 and
considering the strength and experience of practitioners
permanently within the Republic, we are satisfied that the
starting point must now be that the additional costs and
disbursements of overseas counsel will not be allowed unless
or until it is established that such is truly justified and
supported by a certificate of the Court."

Tongan authorities

In Uta'atu, Martin C.J. said:

"Overseas lawyers have high overheads by comparison with
Tonga and cannot be expected to operate on Tongan rates.
Their clients will have to pay overseas rates. If that client
succeeds in Tonga and then fails to recover at least a
substantial part of those costs any damages will be
substantially reduced. He will have been denied justice
because he had not been adequately compensated.

Justice means being fair to both parties, including the loser.
That can be achieved by allowing rates only when local
counsel could not have adequately dealt with a case. If they
could, the luxury of overseas counsel must be paid for by the
client; if they could not, the necessity of overseas counsel will
be paid for by the loser."

In Tonga Development Bank v Niu (unreported) C. 231/92, judgment dated 6
November 1992, a dispute arose on taxation as to the sum charged by overseas

counsel acting for the plaintiff. In his judgment, Ward C.J. said:

"The maximum fees laid down in the Practice Direction (PD
02/1992) are reasonable and sensible. They can never,
however, be a hard and fast rule and, in cases of exceptional
difficulty for example, it is always open to a lawyer to seek
rates in excess of these figures. When counsel comes from
overseas, the same general principles apply. He appears as a
member of our legal profession and subject to the same rules
as other members. That includes the rules as to costs. If he
does not wish to be paid at those rates, he should not accept
the instructions or should ensure he is properly covered by
special arrangements with his lay clients. Cost rules are made
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to ensure fairness to both parties and it is clearly not fair to
order costs against the losing party simply because his
opponent has employed a lawyer who charges at a higher
rate."

His Honour then added:

"Most cases before the Courts here do not require counsel
from abroad but where such a course is necessary, charges
outside the tariff may be appropriate. In such cases,
application should be made to the judge in chambers for the
case to be certified as meriting remuneration at rates in excess
of the scale and/or requiring the attendance of counsel from
overseas and/or requiring two lawyers. Such application
should be made as soon as the need is apparent and failure to
seek such certification may result in costs in excess of the
scale being refused".

In both Polynesian Airlines and the Lali Media cases it was accepted that it was
reasonable and proper for overseas counsel to have been instructed. That was also the
case in Taimi 'o Tonga- Ruling on Costs (unreported) No. C.V. 124/03 - C.V. 219/03,
judgment dated 24 May 2004 (Ward C.J.). Indeed, in none of those cases did the
proposition appear to be challenged. The former Chief Justice observed in the Lali
Media and Taimi 'o Tonga cases that the issues in each were important and the
number of lawyers in Tonga with sufficient experience was still (as at April/May
2004) "very limited".

The taxation exercise that | am concerned with in the present case, involves an
interlocutory hearing only. Both sides elected to instruct senior counsel from abroad
but no attempt was made to seek a prior certificate of approval from the Court. The
respective parties, in other words, took the risk that, should they succeed, any
application for costs in excess of the scale fees, would be refused. As it happened, the
defendants were successful and they now seek a costs award in excess of the scale
fees on account of the fact that they retained overseas senior counsel to act for them
in the matter.

Defendants' submissions

The principal grounds relied upon by the defendants for the need to engaged
overseas counsel at a much higher hourly rate than the maximum figure allowed in
Tonga can probably be summed up as follows:

1. The plaintiff himself had engaged overseas senior counsel -- indeed a Queen's
Counsel from New Zealand.

2. The total amount claimed in the two defamation actions by way of general and
aggravated damages is in excess of T$1.8 million and the amount sought for costs and
disbursements on the present interlocutory argument is “insignificant in comparison
to the damages amount claimed."

3. To counter the plaintiff's "detailed analytical and complex arguments propounded
in respect of a denial of the constitutional right to elect a jury trial" the defendants had
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little choice other than to seek experienced and skilled legal representation from
250 abroad.

For these reasons, Mr Stanton sought an increase from T$150 to T$400 in the
maximum charge out rate allowed upon taxation for senior counsel. Mr Stanton
informed the Court that his usual and actual hourly rate as a senior counsel practising
predominantly before the New South Wales Bar in Australia is AUD$400.

Plaintiff's submissions

In response, the plaintiff made a number of relevant points but his principal
submission was that this taxation exercise arose out of the interlocutory proceeding
relating to whether the trials should be with or without a jury. It does not relate to the
hearing of the substantive cases.

260 The plaintiff submitted that overseas counsel was not a necessary requirement
for the interlocutory hearing and the employment of Mr Stanton was, in effect, a
luxury for whose payment above scale he (the plaintiff) should not be responsible. In
putting forward this submission, Mr Tupou adopted and relied upon the following
statements by Ward C.J. in the Lali Media case:

"In unexceptional cases the need to instruct counsel from
abroad cannot be considered reasonably necessary and
neither, therefore, can his travel costs to Tonga"

and:

"The test (to be applied) is whether the charges are reasonably
270 necessary for the attainment of justice or for defending the
rights of (any party) in this case in Tonga."

The plaintiff referred to the New Zealand High Court Rules relating to costs and
calculated that if the interlocutory proceeding in the present case had been heard in
New Zealand and categorised as an ordinary proceeding in terms of the recognised
Bands, then the costs allowed would be NZ$2,320. If the proceeding could have been
categorised as the most time-consuming and complex then the costs recoverable
would be NZ$6,450.
The New Zealand Rules are not before me and in any event, as indicated earlier
in this judgment, | do not see them as having any relevance to the situation that
280 pertains to the costs regime in the Kingdom today. I, nevertheless, consider that there
is significant force in the plaintiff's principal submission, namely, that the defendants’
costs were incurred in respect of an interlocutory hearing only and not the trial of the
substantive defamation claims.

Findings

I do not see either of the first two grounds relied upon by the defendant, as
summarised above, being decisive in terms of the test that | am required to apply. It is
true that the plaintiff instructed senior counsel from abroad to appear and act on the
interlocutory matter but that does not necessarily mean that it was reasonably
necessary or proper for the defendants to follow suit.
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Commenting on such a situation in Jordan v Edwards [1979] PNGLR 420,
Prentice C.J. observed:

"Another situation can arise, and no doubt has arisen, when a
practitioner here, who was going to handle the case in court
himself, is apprised that Mr Bigwig of Queen's Counsel will
be appearing on the other side. So, he too briefs out. If he
succeeds, then this is a factor to be taken into account, but
surely not a decisive one. The fact that silk is briefed on one
side does not mean that silk must be briefed on the other."

Likewise, the exercise carried out by defendants' counsel which showed that the costs
now being claimed in respect of the interlocutory argument is only a very small
fraction of the total damages claimed by the plaintiff is not a relevant factor in terms
of the test which | have to apply. | repeat, the test under our rules relevant to the
application before me is whether the charges are reasonably necessary or proper for
the attainment of justice or for maintaining or defending the rights of the defendants.

The third ground advanced by the defendants is, of course, relevant and indeed
it is central to the whole of their argument on taxation. Was the interlocutory hearing
sufficiently complex to make it reasonably necessary or proper for the defendants to
instruct overseas counsel? | am bound to say that | have not been persuaded that it
was.

There is, in colloquial terms, a world of difference between an interlocutory
hearing consisting of the straightforward presentation of legal submissions and the cut
and thrust involved in conducting the trial of a major civil litigation case. There are
experienced local counsel perfectly capable of presenting first-rate legal submissions
in complex interlocutory hearings. Indeed, it would be a rare case today when this
court could be persuaded that it was necessary or proper, in terms of the relevant test,
for a litigant to have to instruct overseas counsel to appear and present submissions
on an interlocutory argument no matter how complex the legal issues involved.

On the other hand, given the very limited availability in the Kingdom of counsel
with expertise in major civil trial work, in defamation proceedings in particular, | can
readily appreciate the need to have to instruct senior overseas counsel to conduct the
substantive hearing in cases such as the present. As Martin C.J. recognised in the
Sanft case (p.2) the “conduct of the trial itself requires intense concentration and
instant decisions in often complex situations.” | respectfully agree with those
observations. Even more important perhaps is the need to have experienced senior
counsel available to lead the evidence on behalf of the party he represents and handle
the cross-examination of the opposing side's principal witnesses.

It appears that, initially at any rate, Mr Stanton was of the view that it might not
be necessary to even have oral argument on the interlocutory issue in the present case.
In a letter dated 5 September 2001 addressed to the Registrar of the court, he said:

"Would you kindly advise His Honour of the above (relating
to fixture dates) in the event that he is still minded to require
oral argument after he has read submissions from both sides."

The query raised by counsel for the defendants was entirely appropriate. As it turned
out, it was the plaintiff who insisted upon oral argument.



174 [2004] Tonga LR

In summary, | have concluded that it was not reasonably necessary or proper in
terms of Order 29 Rule 4 (1) (1) for the defendants to retain overseas counsel and the
only costs | am prepared to allow, therefore, are those recognised in the scale of
charges prescribed in the relevant Practice Direction.

There is one concession, however, which | am prepared to allow the defendants.

340 The hearing of the interlocutory argument took place on 7 July 2004. On 8 June 2004,
as | have already noted, the former Chief Justice drafted a Practice Direction
amending the scale of charges allowable on taxation. At that stage the rate had
remained unchanged since 6 February 1992. It was intended that the new rate should
take effect as from 8 June 2004 but through an administrative oversight on the part of
court officials, circulation of the Practice Direction was overlooked. As soon as the
oversight was discovered, the position was remedied but that was not until 4 August
2004 by which time the former Chief Justice who had drafted the new Practice
Direction was no longer in Tonga. In the meantime, of course, the interlocutory
hearing in this case had taken place.

350 In these circumstances, | consider it appropriate and just to allow costs to the
defendants' two counsel at the rate set out in the new scale. That sees an increase in
the hourly rate allowed to Mr Stanton, as senior counsel, from $150 to $210 and, in
the case of Mr Edwards, as counsel, from $100 to $140.

Defendants" Bill of Costs

I turn now to consider the defendants' bill of costs, which is the subject of this
taxation. The total amount claimed is $24,138.97 made up of costs $17,983.00 and
disbursements $6,155.97. The amount claimed, in my view, is clearly excessive
bearing in mind that the interlocutory hearing itself ran for less than three hours. |
have gone through the itemised account in detail. 1 will not complicate this Ruling

360 unnecessarily by recording my conclusions in relation to each entry but I will attach a

costs schedule to the Taxation Certificate and the parties will then be able to see
precisely what costs and disbursements have been allowed on taxation.

In this Ruling, | simply propose to make some general observations about the
overall costs claim:

1. As explained, | have adjusted Mr Stanton's hourly rate, as senior counsel, to $210
and Mr Edward's hourly rate, as counsel, to $140. | have disallowed completely Mr
Stanton's travel, accommodation and telephone expenses.

2. The bill included a claim of $1200 for three hours spent by Mr Stanton receiving
and perusing one of the affidavits filed on behalf of the plaintiff. The affidavit is

370 described in the bill of costs as being "9 pages with 83 pages of annexures". When the
affidavit is examined, however, it can be seen that it contains little information of any
substance. The exhibits, which in fact appear to total 86 pages, comprise of 38 pages
copied from Tonga newspapers and a copy of a six-page petition to the King along
with the signatures of the 1051 petitioners, which make up the remaining 42 pages.
The thrust of the affidavit was that the plaintiff could not have a fair trial by jury in
Tonga because of the petition to His Majesty, which alleged, inter alia, that the
plaintiff had committed perjury. Reliance was also placed on the adverse publicity
contained in the newspaper articles that were alleged, to have been generated by the
defendants.
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Most of the paragraphs in the affidavit itself simply identify the various
exhibits. Of the 38 pages of newspaper articles, only four were in the English
language. In the circumstances, it seems to me that the charge made for receiving and
perusing the document is clearly excessive. Moreover, | cannot accept that it was
either necessary or proper for defendants' counsel to give the document any more than
a cursory glance. It should have been obvious at an early stage that the affidavit and
its contents were irrelevant to the issue before the Court.

The point of law in contention in the interlocutory hearing depended upon the
proper construction of the relevant constitutional and statutory provisions. The
petition to His Majesty and the various newspaper articles in the affidavit had no
bearing on the Court's decision.

As it was the plaintiff, however, who generated the irrelevant material, | have
allowed defendants' counsel a token charge for receiving the affidavit based upon a
perusal time of half an hour.

3. The same observations can be made about the numerous other affidavits either
received or prepared by defendants' counsel. There is a claim, for example, of $2000
made up of five hours time spent by senior counsel in preparing and executing a four-
page affidavit for one of the defendants, Sangster Saulala, which contained 179 pages
of annexures. The annexures were newspaper extracts. They were not relevant to the
interlocutory motion before the court. | have allowed a nominal charge only simply in
recognition, again, of the fact that the issue was first raised in documentation filed by
the plaintiff.

4. The fee claimed for preparation of submissions (32 pages), including research and
review of cases, totalled $6,600, comprising 16.5 hours at $400 per hour. Obviously,
considerable work was put into the preparation of the submissions by senior counsel
for the defendants but upon taxation, only time that was reasonably necessary or
proper will be recognised and allowed. There is also clear authority, confirmed now
in Practice Direction 04/03, that time spent on research will not be allowed unless the
legal issues are novel or of unusual complexity. As | have indicated, the interlocutory
hearing involved a matter of statutory interpretation. Although | do not downplay the
importance of the jury question to the parties, I am not satisfied that the legal issues
involved were of such novel or unusual complexity as to warrant an allowance of
time spent on research. Making the best assessment | can from the documentation and
other information before me, | have allowed a total figure under this head of $1890.

5. A claim is made for various items of correspondence. Counsel appears to have
done his best to estimate the actual time spent on each letter but there are still
resulting anomalies such as a claim of $100 simply for receiving a letter from
opposing counsel setting out available fixture dates. Some of the correspondence
referred to has not been made available to the Court.

In New Zealand, the practice that has applied now for a number of years in most
of the large legal firms to try and overcome such anomalies is to have individual time
sheets drawn up in six minute units. One unit is then allowed for each item of
correspondence sent or received. The six minute time period, which | understand was
based on the results of research, is supposed to allow counsel time to familiarise
themselves with the file in addition to sending or receiving the correspondence.
Although not perfect, such an approach in practice does seem to balance out
reasonably well for all run-of-the-mill correspondence so as to produce a fair result in
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the end. | have applied it in the present case as a practical method of determining

what was reasonably necessary in the context of this particular head of claim. For

each relevant item of correspondence sent or received, therefore, | have allowed $21
430 in the case of senior counsel and $14 in the case of counsel.

6. A claim is made in the sum of $600 for 1.5 hours spent by senior counsel in
drafting an affidavit for one of the defendants, Mr Masao Paasi. At that time, Mr
Paasi was a senior law practitioner. He is now a magistrate. Mr Paasi was perfectly
capable of drafting his own affidavit and I have, therefore, disallowed the claim.

7. Finally, in relation to costs, a charge is made for preparation of the bill of costs
itself. Although the claim, based on 1.25 hours, seems otherwise reasonable, given
the end result of this taxation exercise, | am not prepared to allow any costs under this
head. The bill itself was clearly excessive and, therefore, not conducive to agreement
being reached on costs between counsel. If a more modest and realistic bill had been

440 prepared, based on the recognised principles of taxation, then | apprehend that the
matter could well have been resolved by agreement.

8. A disbursement of $123.12 is claimed for photocopying 1026 pages. No vouchers
were provided but, in any event, | apprehend that most of the photocopying would
have related to the affidavits and exhibits | have referred to which I have ruled were
largely irrelevant to the issues I had to determine. | have, therefore, allowed only a
modest sum under this head in recognition of what | perceive to be the photocopying
that was reasonable necessary for submissions and other relevant documentation.

Conclusions
The end result is that of the total amount claimed by the defendants in the bill of
450 costs before the court, the sum allowed upon taxation, as detailed in the cost schedule
annexed to the Certificate of Taxation, is fixed at $4,484.00.

The plaintiff has succeeded in this interlocutory motion and he is, therefore,
entitled to an award of costs in his own right, including costs in respect of the
Chambers Hearing on 30 September 2004. As was stated in Edwards v Kingdom of
Tonga: "It is well settled that a solicitor who conducts his own case and obtains
judgment is entitled to the same costs as if he had employed a solicitor except in
respect of items which the fact of his acting renders unnecessary." | would add that |
found the plaintiff's 38 paragraph Memorandum of Submissions relevant and helpful.

To save the parties facing any prospect of a repeat taxation exercise, | now,

460 pursuant to Order 29 Rule 2, fix the plaintiff's costs entitlement in the sum of $1,250.
The plaintiff, therefore, is required to pay to the defendants' counsel the net figure of
$3,234.00.
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Veav R

Court of Appeal, Nuku'alofa
Burchett, Tompkins, and Salmon JJ
AC 4/04

19 July 2004; 30 July 2004
Criminal law — appeal against conviction and sentence — sentence reduced

On 27 September 2001 the police searched a room occupied by the appellant. The
police discovered hemp leaves in a book, 20 branches of Indian hemp, 1 plastic bag
containing 9 Indian hemp seeds, 1 plastic bag containing 116 Indian hemp seeds and
1 Indian hemp cigarette. As a result of that discovery the accused and another man
were charged and both were released on bail awaiting trial. The accused at that stage
denied the offence. On 16 October 2001 the police executed a search warrant on a
vacant allotment. The accused was not present when the police arrived but he turned
up later and showed the police the location of eight Indian hemp plants and some
dried branches and leaves. Two of the plants were about 2 to 4 feet high. The police
also discovered fertilizer and plastic bowls, which they suspected were going to be
used to grow Indian hemp plants. He admitted the offences to the police and
cooperated with the police in their investigations. He had no previous convictions. He
was charged with two counts of possession and with growing marijuana. He entered
pleas of not guilty to the charges and a trial date was set. When the appellant
appeared before the Court he changed his plea to guilty in respect of all counts. He
was convicted and remanded for sentence to 14™ April, 2004. He was then sentenced
to 9 months for the first possession charge; 2 years for the second possession charge;
and 3 years for growing Indian hemp. The last two sentences were to be concurrent
but cumulative on the first making a total of 3 years 9 months. The appellant was to
serve 2 years and the balance was suspended for 2 years from the date of release. The
appellant appealed against conviction and sentence.

Held:

1. It was significant that at no stage subsequent to his plea of guilty did the
appellant deny the offending. He filed an affidavit in support of an
application for leave to appeal out of time. There was no denial in that
affidavit of the offending. Additionally the statement of facts records that
the appellant admitted the offending to the police at the time of his second
arrest. There were no grounds made out to support the appeal against
conviction and it was dismissed.
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2. The second pair of offences related to a date about three weeks after the
first. These offences concerned hemp plants which obviously were already
growing at the time of the first search. This was not a case therefore of
renewed offending after the first arrest. Nevertheless, the appellant did not,
after his first arrest, take the opportunity to destroy the plants which
resulted in his second arrest, and so the case may be distinguished to some
degree from the generality of cases involving first offenders.

3. Personal circumstances are generally irrelevant when sentencing for drug
offences.

4. Guidelines as to the appropriate approach to sentencing in drug related
cases.

5. It was clear from the quantity of hemp found that it was a small scale,
commercial operation. That being so, and bearing in mind that the
appellant was a first offender, the Court held that the appropriate starting
point should have been no more than four years. There should be a
sufficient deduction made to recognize the assistance given to the police
and the efforts being made by the appellant to rehabilitate himself. Bearing
all those facts in mind, and the period of imprisonment prior to sentencing
the Court considered that there should be a deduction from the starting
point of one year and three months. The Court reduced the term of
imprisonment to two years and nine months. That was achieved by
reducing the sentence on the cultivation charge to 2 years 9 months and
making all the sentences concurrent. The Court ordered that the appellant
should serve one year and three months of the term in prison and the
balance was to be suspended for two years from release. The appeal
against sentence was allowed accordingly.

Cases considered:
R v Misinale (CA 13/99, 23 July 1999)
R v Terewi [1999] 3 NZLR 62 (CA)
Tuita v R [1999] Tonga LR 152 (CA)

Counsel for appellant : Mr Fifita
Counsel for respondent : MrKefu
Judgment

[1] This is an application for leave to appeal against conviction and sentence. There
was no opposition to the application for leave and it is granted.

[2] The appellant pleaded guilty to two charges of possession of Indian hemp and one
charge of planting and growing Indian hemp. The first charge of possession arose as a
result of a search on 27 September 2001 by the police of a room occupied by the
appellant. The police discovered hemp leaves in a book, 20 branches of Indian hemp,
1 plastic bag containing 9 Indian hemp seeds, 1 plastic bag containing 116 Indian
hemp seeds and 1 Indian hemp cigarette. As a result of that discovery the accused and
another man were charged and both were released on bail awaiting trial. The accused
at that stage denied the offence.
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[3] On 16! October 2001 the police executed a search warrant on a vacant allotment.
The accused was not present when the police arrived but he turned up later and
showed the police the location of eight Indian hemp plants and some dried branches
and leaves. Two of the plants were about 2 to 4 feet high. The police also discovered
fertilizer and plastic bowls, which they suspected were going to be used to grow
Indian hemp plants. The remaining two charges arise from this discovery, when the
accused was again arrested. He admitted the offences to the police and cooperated
with the police in their investigations. He has no previous convictions.

[4] Despite the fact that Mr. VVea admitted his offending, he entered pleas of not guilty
to the charges and a trial date was set. He was remanded on bail. He failed to turn up
on the date set for the trial, a warrant was issued, he was arrested in late February
2004 and a further trial date was set for the 24™ March. The appellant spent about one
month in prison prior to the 24" March. When the appellant appeared before the
Court on that date, he changed his plea to guilty in respect of all counts. He was
convicted and remanded for sentence to 14™ April, 2004. He was then sentenced as
follows:

File 265/01: 9 months for the first possession charge.
File 272/01: 2 years for the second possession charge.

: 3 years for growing marijuana

[5] The last two sentences were to be concurrent but cumulative on the first making a
total of 3 years 9 months.

[6] The Judge ordered that the appellant was to serve 2 years and the balance was
suspended for 2 years from the date of release.

Appeal against conviction

[7] Mr Fifita submitted in support of the appeal against conviction that the appellant
had been misled into pleading guilty by advice he had received from a police officer
to the effect that if he did plead guilty he would not receive a custodial sentence. This
proposition was raised before the sentencing Judge after the plea of guilty had been
entered. The Judge directed the Crown to make enquiries concerning this allegation.
Crown counsel did so and subsequently reported to the Court that the police officer
concerned denied that any such representation had been made to the appellant.

[8] There are indications on the file that suggest that if there were any statement made
by the police officer, it was not as unequivocal as was suggested to us in submissions.
The pre-sentence report records that the appellant expected to go to prison as a result
of his offending. That statement must have been made to the Probation Officer prior
to the appellant being sentenced. Indeed the Judge records in his sentencing notes that
at the time the appellant pleaded guilty he was told that he would be sentenced to
imprisonment. The appellant therefore had plenty of warning that this was the likely
penalty.

[9] It is significant that at no stage subsequent to his plea of guilty has the appellant
denied the offending. He filed an affidavit in support of an application for leave to
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120 appeal out of time. There is no denial in that affidavit of the offending. Additionally
of course, the statement of facts records that the appellant admitted the offending to
the police at the time of his second arrest. There are no grounds made out to support
the appeal against conviction and it is dismissed.

Appeal against sentence

[10] As to the appeal against sentence Mr. Fifita submitted that the sentence was
excessive, again referring to the alleged representation made by the police officer. At
the time of the commission of these offences the maximum sentence was ten years
imprisonment. The penalty has since been increased very substantially to a maximum
of 25 years and/or a large fine. Mr. Kefu advised the Court that the common sentence

130 for a first offender is a suspended sentence of imprisonment. He is aware, however, of
terms of three to six months being imposed on first offenders.

[11] It will be noted from the outline of facts that the second pair of offences relates
to a date about three weeks after the first. These offences concerned hemp plants
which obviously must already have been growing at the time of the first search. This
is not a case therefore of renewed offending after the first arrest. Nevertheless, the
appellant did not after his first arrest take the opportunity to destroy the plants which
resulted in his second arrest, and so the case may be distinguished to some degree
from the generality of cases involving first offenders. The other matter relied upon by
the Crown as an aggravating factor in this case was the significant number of seeds

140 found. The Crown says that this indicates an intention to operate on a commercial
scale.

[12] As to mitigating factors the appellants plea of guilty came after two trial dates
had been set. Little credit can therefore be given to him in that respect despite his
original admission of offending. He is, however, entitled to substantial credit for the
assistance that he gave to the police. And the fact he is a first offender must be taken
into account. There is also his expression of remorse together with his attempts at
rehabilitation. All these matters were referred to by the sentencing Judge and the only
question is whether sufficient allowance was made for them. One further matter
should be mentioned. No express reference was made by the Judge to the periods

150 spent in custody prior to sentencing, but that too should be taken into account in the
sentence imposed.

[13] It may be helpful to the Courts in this jurisdiction, if we were to give some
further guidance as to the appropriate approach to sentencing in drug related cases.

[14] The decision of the Court of Appeal of New Zealand in R v Terewi [1999] 3
NZLR 62 provides guidance, although this Court immediately acknowledges that
consideration must be given to the different social conditions in Tonga and to the
different maximum penalties that apply here compared with those which apply in
New Zealand. Having said that we note the following matters referred to by Court of
Appeal in the above case.

160 [15] The Court in Terewi identified three categories of offending. The first related to
the growing of marijuana or as it is called here Indian hemp in small quantities for
personal use. The Court said that in such cases a non custodial sentence was generally
appropriate. A similar approach is taken in relation to charges of possession for
personal use. In a case of growing for small scale commercial purposes, the Court has
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said that a starting point of between two and four years may be appropriate and for
large scale growing for commercial purposes, a sentence in excess of four years is
appropriate. A similar scale of sentencing applies to possession of cannabis. The New
Zealand Court of Appeal has also made it clear on numerous occasions that personal
circumstances are generally irrelevant when sentencing for drug offending.

[16] Of more direct relevance in this jurisdiction is the decision of the Tonga Court of
Appeal in Tuita v R [1999] Tonga LR 152. That was an appeal by the Crown against
sentences of four years imprisonment imposed on Mr Tuita and another offender for
growing and having possession of Indian Hemp. In that case the Court said at page
156:

"In our view, a conviction for growing any significant amount
of marijuana should carry a sentence within the range of three
to five years imprisonment. That sentence would not normally
be suspended in whole or in part unless there are good reasons
relating to rehabilitation, along the lines of the judgment of
this Court in R v Misinale (CA 13/99, 23 July 1999). Further
we consider that similar sentences should be imposed on
persons convicted of possession for supply of amounts of
marijuana that indicate a commercial scale operation”.

[17] The Court went on to comment that the present legislation for the control of
prohibited drugs is out of date, but noted that the legislation did not contain detailed
provisions relating to different types of controlled drugs and different penalties for
possession or dealing in them. Since then of course the legislation has been replaced
but there is still no distinction made between marijuana and more dangerous drugs
such as is made in Australia and New Zealand. The Courts will need therefore to
ensure that in sentencing for growing, possession or supply of Indian Hemp account
is taken of the need to distinguish between that drug and even more dangerous drugs
such as concentrated forms of hemp (hashish or resin), heroin, cocaine and various
amphetamines.

[18] We are also aware of the reported sentencing remarks made by Ward CJ in June
2001 with which we agree. The Chief Justice made it clear that possession of any
drug including cannabis in a small quantity for personal use will in future result in a
sentence of imprisonment although that sentence will be suspended for a first
offender. He also said that in every case where there is evidence of supply to others
the sentence will inevitably be a longer term of imprisonment and suspension of the
sentence in any such case would not be appropriate. He said that any one who sells
drugs can expect to go prison for a very substantial length of time.

[19] Against the background of those decisions and the statement of the Chief Justice
we then consider the penalty imposed in this case. We have already noted that the
sentencing Judge took various matters into account when imposing sentence. He did
not however taken to account the time spent in prison prior to sentence. We also think
that it was inappropriate to impose a cumulative sentence in this case. There was no
new offending. In fact the situation was that the totality of offending was discovered
over a period of about a month.
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[20] It is clear from the quantity of hemp found that this was a small scale,
210 commercial operation. That being so, and bearing in mind that the appellant is a first
offender, we think that the appropriate starting point should have been no more than
four years. There should be a sufficient deduction made to recognize the assistance
given to the police and the efforts being made by the appellant to rehabilitate himself.
Bearing all those facts in mind, and the period of imprisonment prior to sentencing
we consider that there should be a deduction from the starting point of one year and
three months. We therefore reduce the term of imprisonment to two years and nine
months. That will be achieved by reducing the sentence on the cultivation charge to 2
years 9 months and making all the sentences concurrent. We order that the appellant
should serve one year and three months of the term in prison and the balance will be
220 suspended for two years from release. The appeal is allowed accordingly.
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Filimonev R

Court of Appeal, Nuku'alofa
Burchett, Tompkins, and Salmon JJ
CrApp 2/2004

19 July 2004; 30 July 2004

Appeal against sentence and conviction — guilty plea — previous convictions —
appeal dismissed

In March 2003 the appellant proposed to two others that they steal an outboard motor.
The next day the appellant drove the two persons to a beach at Sopu. It was low tide
and those two walked out to a boat from which they stole an outboard motor valued at
about $4500. They took the outboard motor to the village of Ha'alalo where the
appellant hid it in his tax allotment. At that time the appellant was the president of the
youth group of the Free Wesleyan Church of Ha'alalo. The appellant approached a
person and proposed that he teach the youth group traditional Tongan dances. He
suggested that the youth group should buy an outboard motor for him, the appellant,
from a person he knew for $1500 as payment for his services. The appellant then
approached the youth group and told them, falsely, that the dancing teacher to whom
he had spoken had agreed to teach them dances but that he needed $1500 for his wife
to fly to New Zealand to see her ill father. As a consequence, the youth group paid
$1500 dollars to that person who then gave the money to the appellant to pay for the
outboard motor. However, when that person learned that the outboard motor was
stolen, he returned the outboard motor and the youth group reported the theft to the
police. The appellant was charged with four counts, conspiracy to commit theft,
abetment to theft, receiving and obtaining by false pretences. When these charges
came before the Court, the appellant, who was unrepresented, pleaded guilty to all
four counts. He was convicted and sentenced to 18 months imprisonment on each
count, the sentences to be concurrent. In addition he was required to serve the 18
months that had been suspended in respect of his sentence on convictions in
November 2001. In the result, the appellant was sentenced to a total of three years
imprisonment. The appellant appealed against the convictions and the sentences
imposed. He sought to have his pleas of guilty changed to pleas of not guilty on each
count and that there be a trial in respect of those counts.

Held:
1. There was no miscarriage of justice that occurred as a result of the fact that
the appellant was unrepresented at the time that he entered the pleas of
guilty. Treaties such as the United Nations Declaration of Human Rights
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5.

only became part of the domestic law of a country when the legislature of
that country enacted a statutory provision to that effect. The Tongan
Parliament had not so adopted that Declaration. Its terms, therefore, were
not part of the domestic law of Tonga. There was no other statutory
provision that placed an obligation on the Government to provide legal aid
in such circumstances.

It was apparent from the record of what occurred at sentencing that the
appellant fully appreciated his position and the effects of his pleas of
guilty. He appreciated the nature of the charges, and gave a detailed and
frank account of his involvement in the offending that occurred. He was
aware not only of the charges but also of the statement of facts relating to
them. He made no attempt to deny the substance of the allegation of fraud
relating to the $1500. The appellant was aged 45. In considering whether
he appreciated the facts of his guilty pleas, the Court took into account his
previous relatively recent experience of the criminal justice system on the
occasion of his earlier convictions.

The appeal against his convictions could not succeed.

The Court took all the factors into account and was satisfied that the
sentence imposed, together with the activation of the suspended sentence,
was not excessive. Indeed, the appellant was fortunate that the sentence of
obtaining by false pretences was made concurrent with the sentences on
the other three counts. The false pretence was two months after the theft of
the outboard motor. It could have been regarded as a separate offence,
requiring a cumulative sentence.

The appeals against conviction and sentence were both dismissed.

Cases considered:

R v Green (1999) 108 A Crim R 246

R v Knight (2001) 123 A Crim R 377 (NSWCCA)

R v L Forde [1923] 2 KB 440 (CA)

R v Phillips [1982] 1 All ER 245;

R v Ripia [1985] 1 NZLR 122; (1984) 1 CRNZ 145 (CA)
R v Roycroft 4/9/02, CA312/01

R v Stretch [1982] 1 NZLR 225 (CA)

R v Swain [1986] Crim LR 480

R v Togher [2001] 1 Cr App R 457 (CA)

Udy v Police [1964] NZLR 235

Rules considered:

United Nations Declaration of Human Rights 1948

Counsel for appellant © Mr Tu'ivai
Counsel for second defendant : MrKefu
Judgment

[1] The appellant was charged with four counts, conspiracy to commit theft, abetment
to theft, receiving and obtaining by false pretences. When these charges came before
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Ford J on 19 September 2003, the appellant, who was unrepresented, pleaded guilty
to all four counts. He was convicted and sentenced to 18 months imprisonment on
each count, the sentences to be concurrent. In addition he was required to serve the 18
months that had been suspended in respect of his sentence on convictions in
November 2001. In the result, the appellant was sentenced to a total of three years
imprisonment.

[2] The appellant has appealed against the convictions and the sentences imposed. He
seeks to have his pleas of guilty changed to pleas of not guilty on each count and that
there be a trial in respect of those counts.

The facts

[3] In March 2003 the appellant proposed to two others that they steal an outboard
motor. The next day the appellant drove the two persons to a beach at Sopu. It was
low tide and those two walked out to a boat from which they stole an outboard motor
valued at about $4500.

[4] They took the outboard motor to the village of Ha'alalo where the appellant hid it
in his tax allotment. At that time the appellant was the president of the youth group of
the Free Wesleyan Church of Ha'alalo. The appellant approached a person and
proposed that he teach the youth group traditional Tongan dances. He suggested that
the youth group should buy an outboard motor for him, the appellant, from a person
he knew for $1500 as payment for his services.

[5] The appellant then approached the youth group and told them, falsely, that the
dancing teacher to whom he had spoken had agreed to teach them dances but that he
needed $1500 for his wife to fly to New Zealand to see her ill father. As a
consequence, the youth group paid $1500 dollars to that person who then gave the
money to the appellant to pay for the outboard motor. However, when that person
learned that the outboard motor was stolen, he returned the outboard motor and the
youth group reported the theft to the police.

The charges

[6] The indictment contained four counts:

[i(] Count 1, conspiracy to commit theft, charged that he
agreed with the other two persons involved to commit the
theft of an outboard motor.

[ii] Count 2, abetment to theft, charged that he abetted the
other two persons involved in that he encouraged them to
steal the outboard motor and drove them to Sopu for this
purpose.

[iii] Count 3, receiving, charged that he received the outboard
motor knowing it to be stolen.

[iv] Count 4, obtaining by false pretences, charged that he
obtained by false pretences for himself $1,500 from the
Free Wesleyan Church of Tonga youth group by falsely
claiming that the money would be used to pay for the
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travel expenses of the dance instructor's wife to New
Zealand to see her sick father.

The hearing

[7] On 20 August 2003 the appellant was charged in court. He pleaded guilty to each

of the charges against him. The transcript of the hearing makes it clear that the

appellant understood that his plea of guilty meant that what remained was only the

sentencing. He was remanded to 19 September 2003 for sentence. It was also made

clear to him that he would be able to see the summary of facts to be filed by the
130 respondent.

[8] The other two persons were also charged. They pleaded not guilty. Following a
trial, one co-accused was convicted of conspiracy, theft and receiving, and sentenced
to one year imprisonment, suspended for two years, on condition he do 120 hours
community work. The other was convicted of conspiracy and theft and received the
same sentence except that he was to do 100 hours community work.

[9] At the sentencing of the appellant on 19 September 2003 before Ford J, the
appellant first acknowledged previous convictions in November 2001. We refer to
these later. He was then invited to address the Court, which he did at some length. In
the course of doing so he apologized to the Court for what he had done. He accepted

140 that he had assisted the co-accused, claiming that his only involvement was in
transferring the outboard to his vehicle. He pointed out that the outboard motor was
returned to the complainant and that he had repaid $1,000 of the money he had
received. He also acknowledged that when the three of them came from their villages
into the town they had the intention to steal something and after they had taken the
outboard motor they tried unsuccessfully to sell it. He said that the $1,500 was needed
by somebody else to buy the outboard motor, and that it was not given to him.

[10] In passing sentence, the Judge referred to the maximum penalty of seven years
for each of the offences, to the appellant knowing perfectly well that he was involving
himself in a criminal enterprise and that, having been imprisoned, he would have

150 known the risk that he took. He referred to the previous convictions, pointing out that,
having served six months, he would have been made aware on release that if he
committed another offence within two years he would have to serve the remaining 18
months of the sentence. The two years would not expire until 6 May 2004.

[11] The Judge accepted that the appellant was entitled to full credit for having
pleaded guilty at the first available opportunity, that he was remorseful and that he
was worried about his children when his wife was working on the outer islands. The
judge reduced the sentence from the two years he was considering to 18 months
because of the guilty pleas. As the appellant would be required to serve the 18 months
suspended sentence, the sentence imposed was effectively three years imprisonment.

160 The previous offending

[12] The list of previous convictions supplied to the Court indicated that on 6
November 2001 the appellant had been convicted of what appeared to be one charge
of housebreaking, one charge of receiving and one charge of abetment. This Court
asked counsel for the Crown to provide the summary of facts in relation to that




170

180

190

200

Filimone v R (SC) 187

offending. This was done. It transpired that the offending was far more serious than
the record of previous convictions suggested.

[13] The summary reveals that between 3 July 2000 and 1 August 2000 the appellant
and a co-offender went on a spree of housebreaking and theft. There were a total of
12 counts involving the appellant. One of these was a charge of receiving a watch
valued at $35. All the others involved the co-offender on eight separate occasions
breaking into houses and taking a variety of household goods and contents as well as
cash to a total value of $4,812.85. On each occasion the appellant drove the vehicle
they were using, while the co-offender broke into the houses. The appellant was
therefore a party to the offences committed by his co-offender. The appellant shared
in the proceeds of the thefts to the extent of about $3,000

[14] So this was not, as the record of previous convictions indicated, a group of
charges arising out of a single event. Rather it showed a pattern of criminal activity
extending over a month. It is apparent from what subsequently occurred that the
sentences imposed on this earlier occasion were not sufficient to deter the appellant
from further criminal activity.

The appeal against conviction

[15] The appellant seeks to have his pleas of guilty to each of the charges set aside
and asks for an order that there be a trial on each of the charges.

[16] Adams on Criminal Law paragraph CA385.21 thus describes the general rule to
be applied in such a case:

"The general rule is that an appeal from a conviction
following a plea of guilty will only be entertained where there
is evidence of a miscarriage of justice. Where the defendant
fully appreciated the merits of his or her position, and made
an informed decision to plead guilty, the conviction cannot be
impugned: Udy v Police [1964] NZLR 235; R v Stretch
[1982] 1 NZLR 225 (CA); R v Ripia [1985] 1 NZLR 122;
(1984) 1 CRNZ 145 (CA)."

[17] Adams, in the same paragraph, considers circumstances where an appeal may be
brought on the basis of a miscarriage of justice, one of which circumstances being:

"Where the appellant did not appreciate the nature of the
charge or did not intend to admit guilt on the charge to which
he or she pleaded guilty: R v L Forde [1923] 2 KB 440 (CA);
R v Phillips [1982] 1 All ER 245; R v Swain [1986] Crim LR
480. An error as to the punishment which may follow a guilty
plea (such as a mistake as to, or ignorance of, a mandatory
penalty; or an error as to the view a sentencing judge will take
of the admitted offence) does not negate an intentional
admission of guilt: see R v Green (1999) 108 A Crim R 246
and R v Knight (2001) 123 A Crim R 377 (NSWCCA) at p
382. An accused who is aware of all the evidence going
directly to guilt or innocence is not to be allowed to appeal
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merely because he or she was unaware of evidence which
might, but for the plea of guilty, have been used to contest the
credibility of prosecution witnesses: R v Togher [2001] 1 Cr
App R 457 (CA), at p 474. In determining whether the
appellant comprehended the charge or was aware of the
consequences of pleading guilty the Court may have regard to
any prior experience of the criminal justice system which the
appellant may possess: R v Roycroft 4/9/02, CA312/01."

[18] In support of this ground of appeal, counsel for the appellant submitted that a
miscarriage of justice occurred resulting from the fact that the appellant was
unrepresented at the time that he entered the pleas of guilty. It was his submission that
the Government was under an obligation to provide counsel to any person charged
with an offence who lacked the means to pay for counsel from his own resources. He
submitted that this duty arose under the United Nations Declaration of Human Rights
1948. Tonga became a member of the United Nations in September 1999. It was
counsel's submission that as result the Government of Tonga became bound by the
Convention, and thereby became bound to supply legal counsel to persons charged
with offences who lacked the resources to pay for counsel.

[19] We do not accept this submission. Treaties such as the United Nations
Declaration of Human Rights only become part of the domestic law of a country
when the legislature of that country enacts a statutory provision to that effect. The
Tongan Parliament has not so adopted this Declaration. Its terms, therefore, are not
part of the domestic law of Tonga. There is no other statutory provision that places an
obligation on the Government to provide legal aid in circumstances such as the
present.

[20] Nor do we find evidence of any miscarriage of justice on this or any other basis.
It is apparent from the record of what occurred at sentencing that the appellant fully
appreciated his position and the effects of his pleas of guilty. He appreciated the
nature of the charges, and gave a detailed and frank account of his involvement in the
offending that occurred. He was aware not only of the charges but also of the
statement of facts relating to them. He made no attempt to deny the substance of the
allegation of fraud relating to the $1500.

[21] The appellant was aged 45. In considering whether he appreciated the facts of his
guilty pleas, we take into account his previous relatively recent experience of the
criminal justice system on the occasion of his earlier convictions.

[22] The appeal against his convictions cannot succeed.

The appeal against sentence

[23] Counsel for the appellant submitted that the sentence imposed was excessive and
that the appellant should have been sentenced in the same manner as his co-offenders,
that is the sentences should have been suspended for the whole of their terms.

[24] We accept that, in certain circumstances, the theft of an item such this outboard
motor can properly be met by a non-custodial sentence. However in the present case
there were several aggravating features.
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[25] This was a deliberate premeditated planned theft. The item stolen was of
significant value. The appellant engaged two other persons to carry out the theft - a
method of operation notably similar to that which he had adopted on the occasions of
his earlier offending. The offending occurred during the period of the suspended
sentence. He must have known that if he were again convicted he was likely to have
to serve that suspended term. That was a risk that he was apparently prepared to take.
His actions relating to the $1,500 involved a deliberate breach of the trust the youth
group had in him.

[26] We have particular regard to the earlier offending. He is not to be punished again
for that. But the repeat nature of that offending shows a propensity for engaging in
criminal activity that requires a deterrent sentence sufficient to persuade him against
similar conduct in the future.

[27] There are some mitigating aspects. He pleaded guilty at the earliest opportunity,
a factor that the Judge recognized when assessing the term of imprisonment to be
imposed. The sentence will have a serious effect on his family but, as the Judge
commented, he should have thought of that before he embarked on his criminal
activity. The outboard motor was returned to its owner. $1,000 of the $1,500 obtained
by the false pretence were recovered.

[28] Having taken all these factors into account, we are satisfied that the sentence
imposed, together with the activation of the suspended sentence, was not excessive.
Indeed, the appellant was fortunate that the sentence of obtaining by false pretences
was made concurrent with the sentences on the other three counts. The false pretence
was two months after the theft of the outboard motor. It could have been regarded as
a separate offence, requiring a cumulative sentence.

The result
[29] The appeals against conviction and sentence are both dismissed.
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Polutele v R

Court of Appeal, Nuku'alofa
Burchett, Tompkins, and Salmon JJ
AC 13/03

20 and 26 July 2004; 30 July 2004
Criminal law — appeal against sentence and conviction — dismissed

On the 18™ of August 2003, the appellant was sentenced to a total of fifteen years
imprisonment on charges of attempted rape, abduction, grievous bodily harm and
rape. The charges arose from two separate incidents. Cr.22/02 involved a charge of
rape in respect of a complainant N. The appellant pleaded not guilty to this charge.
He was tried before Ward CJ on 30" January, 2003 and was found guilty of the lesser
charge of attempted rape. Sentencing was delayed when the Chief Justice ascertained
that the appellant was also facing charges of abduction, grievous bodily harm and
rape in respect of the complainant L. The appellant eventually pleaded guilty to these
charges and was later sentenced in respect of all four. These charges have the Cr.
Number 121/02. The appellant was sentenced to six years imprisonment on the
charge of attempted rape. In relation to Cr.121/02, he was sentenced to five years
imprisonment on the charge of abduction, seven years on the charge of grievous
bodily harm and fifteen years on the charge of rape. The judge ordered that all
sentences be served concurrently. The appellant appealed against conviction and
sentence in relation to all charges.

Held:

1. With respect to the first incident, there was nothing improper in the
prosecution requiring the attendance of the complainant. A criminal case
was not a case just between the complainant and the accused. Criminal
cases were brought by the Crown on behalf of the community. As to the
claim that there was a lack of corroboration, the appellant made a
statement in which he admitted the essential facts of the charge on which
he was convicted. That was obviously corroboration of the complainant's
evidence. In any case corroboration was not an invariable requirement in
rape cases. The appeal against conviction was dismissed.

2. With respect to the second incident, the Court was satisfied that the
appellant was fully aware of the effect of his guilty plea. He had sufficient
experience of the justice system to know what was meant by a plea of
guilty and to know the effect of such a plea in relation to a charge of rape.
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The interests of justice did not require that he be allowed to change his
plea. The appeal against conviction was dismissed.

3. The Court considered the appellant to be a menace to the young women of
Tonga. The length of the sentence imposed was entirely justified as were
the sentences for the individual offences. In respect of the rape, the
appellant received the maximum sentence. The Court considered that
appropriate given the seriousness of the offending. 15 years was not
excessive considering the totality of the offending. The appeals against
sentence were dismissed

Case considered:
Polutele v R [1998] Tonga LR 59

Counsel for appellant . Mr Fifita
Counsel for respondent : MrKefu
Judgment

[1] On the 18" of August 2003, the appellant was sentenced to a total of fifteen years
imprisonment on charges of attempted rape, abduction, grievous bodily harm and
rape. The charges arose from two separate incidents and these will be explained by
reference to their Cr. Numbers.

[2] Cr.22/02 involved a charge of rape in respect of a complainant N. The appellant
pleaded not guilty to this charge. He was tried before Ward CJ on 30" January, 2003
and was found guilty of the lesser charge of attempted rape. Sentencing was delayed
when the Chief Justice ascertained that the appellant was also facing charges of
abduction, grievous bodily harm and rape in respect of the complainant L. The
appellant eventually pleaded guilty to these charges and was later sentenced in respect
of all four. These charges have the Cr. Number 121/02. The appellant was sentenced
to six years imprisonment on the charge of attempted rape. In relation to Cr.121/02,
he was sentenced to five years imprisonment on the charge of abduction, seven years
on the charge of grievous bodily harm and fifteen years on the charge of rape. The
judge ordered that all sentences be served concurrently. The appeal is against
conviction and sentence in relation to all charges.

Factual background Cr.22/02

[3] On the 29th of December 2001, the complainant N. was at a social function at
which a fight occurred. The appellant was also at that function. He persuaded the
complainant to get into his van on the pretence that he was taking her to a police
officer's house to make a statement, presumably in respect of the fight. The
complainant did not know the appellant. He gave her a false name. The appellant did
not drive to the police officer's home; instead he went to a beach. He arrived there
about 8:30 in the morning, took a machete from the van and took the complainant
along the beach and up a small path inland. He told the complainant that she must do
what he told her to do or he would cut her to pieces. She started to cry. The accused
told her to drink two bottles of beer which he gave her while he also drank two
bottles. She did not drink the beer. After the accused had finished his beer he started
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to undress the complainant. She asked him to stop but he continued. He forced her to
lie down on the ground. He performed various indecencies upon her and then took off

80 his own clothes. He attempted to put his penis into the complainant's vagina, but
apparently because of his drunken state he could not maintain an erection. The
accused then lay down and slept, the complainant put on her clothes ran to the road
and sought help. She then went to the police.

Cr.22/02 Appeal against conviction

[4] For the appellant Mr. Fifita argued that the complainant was forced to give
evidence against her will. He submitted that there was no independent evidence to
corroborate that of the complainant. He also submitted that the Court should not have
granted a brief adjournment to enable the Crown witnesses to attend. We do not
accept that any of these grounds has substance. It is certainly correct that the

90 complainant wrote a letter to the prosecution in December 2002 expressing a wish to
withdraw the charge against the appellant. She gave two reasons, first that it was her
carelessness that led to this incident, and secondly, that she was now married and did
not want anything to happen to her new family. The second of these two grounds
seems to involve some concern that her family would be in danger if she gave
evidence. She was served with a witness summons and required to attend. She did so
and gave evidence.

[5] There is nothing improper in the prosecution requiring the attendance of the
complainant. A criminal case is not a case just between the complainant and the
accused. Criminal cases are brought by the Crown on behalf of the community. As to

100 the claim that there was a lack of corroboration, in fact the appellant made a statement
in which he admitted the essential facts of the charge on which he was convicted.
That is obviously corroboration of the complainant's evidence. In any case
corroboration is not an invariable requirement in rape cases. The appeal against
conviction is dismissed.

Cr 22/02 Appeal against sentence.

[6] Mr. Fifita claimed that the sentence was excessive. He referred to cases where a

lesser sentence had been given by the court for rape and submitted that in those

circumstances it was inappropriate that a sentence of six years should be given for

attempted rape. We note that the maximum sentence for attempted rape is ten years
110 imprisonment. We will return to the question of sentence later in this judgment.

Cr 121/02 The facts

[7] On the 14" of June 2002, the complainant L. and a friend were persuaded to go
drinking with the appellant and some friends of his. After they had finished drinking
the appellant persuaded the complainant to get into his van and to start it, saying that
he was too drunk to do so. He then told the complainant that he would take her back
to her home. Instead of taking her home he drove in another direction. When the
complainant discovered this she asked him to stop the van so that she could get out.
The appellant refused to stop and hit the complainant on the head, knocking her
unconscious. It is alleged that the appellant then took her to a small hut where he beat
120 and raped her.




130

140

150

160

Polutele v R (SC) 193

[8] During the night he went and got some sheets and clothes from a Mr. Tava. The
appellant told Mr. Tava that there was a girl in the hut and showed him his hands
which were covered in blood. The next morning the accused went and asked a boy
named Sifa to have sex with the complainant and to stay with her. Sifa did stay with
the complainant but did not have sex with her. When the complainant recovered
consciousness in the late afternoon she discovered she was naked and was aching all
over her body including in her vagina. Sifa gave her some clothes.

[9] The appellant came back and the complainant recognized him as the driver of the
van. Sifa and the complainant were told by the appellant to go to a hut in a
neighbouring allotment. There the complainant fell asleep and did not wake up until
the next morning. The appellant arrived and asked Sifa, who had remained with her,
whether he had had sex with the complainant. He said he had because he was scared,
but in fact his evidence was he had not. The appellant told Sifa to take her to the sea
to bath her. The complainant was too weak and in too much pain to do this.
Eventually Sifa took the complainant to his sister's house where she had a shower and
then to her home.

[10] She was taken to hospital where she was admitted and later checked by a
gynaecologist. The gynaecologist confirmed that vaginal injuries to the complainant
had been caused by abnormal sexual activity. It was also discovered that the
complainant had suffered a basal skull fracture as a result of which she may suffer
long term complications.

Cr 121/02 Appeal against conviction

[11] The appellant claimed that he did not understand the effect of his guilty plea, and
that he should be allowed to change his plea to not guilty. He claimed that he did not
intend to admit committing the offences in respect of which he was charged, but did
so because he thought a denial would not be believed. He further claims that the
police forced a witness to give false evidence against him. This is a reference to the
witness Tava.

[12] An affidavit has been filed by Mr. Tava. He was interviewed by the police
because he lives close to where the rape took place. He says in his affidavit that
originally he told the police that he had not noticed any strange or unusual behaviour
on the evening of the rape. He says the police took him to the station and told him to
just say yes to their questions. He said he felt defenceless and did as the police said.
He said that the police then rehearsed with him what he was to say at the preliminary
hearing and he said what he was required to say.

[13] Mr. Kefu first elected not to obtain any response from the police to this
allegation. He considered that the evidence from other witnesses was so strong that
Mr. Tava's evidence was not crucial. The crucial evidence, which he relied upon to
prove rape was that of the complainant together with the evidence of Sifa, the doctors
who treated the complainant, and two witnesses who gave recent complaint evidence.

[14] We considered these allegations against the police to be so serious that we
adjourned the hearing to enable an affidavit to be obtained.

[15] We have now received two affidavits from the Police Officers concerned. We
have also received two affidavits in reply — one from Mr. Tava and one from his
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brother. The principal Police affidavit confirms in some detail the facts as they were
presented to the Supreme Court and subsequently to this Court. It makes it clear that
Mr. Tava voluntarily gave information to the Police while helping them ascertain the
boundaries of the allotment on which the offences occurred. It was as a result of this
information that he was later asked to make a formal statement. There are some
170 additional important details. The affidavit says that Mr. Tava identified a t-shirt and
lava-lava that the complainant was wearing after the incident as belonging to him.

[16] The affidavit also includes allegations that the appellant's younger brother
attempted in various ways to persuade Mr. Tava not to give evidence. This led to a
complaint to the Police Magistrate that Mr. Tava was being subjected to pressure by
the appellant's brother. The affidavit further states that the Magistrate required the
brother to appear before him and ordered him to refrain from contacting Mr. Tava.
The second Police affidavit confirms the first.

[17] Mr. Tava's affidavit in reply repeats the claim of pressure from the police and
denies any pressure or threats from the appellant's brother. There is however no
180 response to the claim that he identified clothing worn by the complainant nor does he
comment on the evidence that the Magistrate ordered the appellant's brother to refrain
from contacting him. Mr. Tava's brother's affidavit really carries the matter no further.

[18] We prefer the evidence of the Police particularly given the failure by the
appellant to respond to important material in the Police affidavits. However even if
we were to put the evidence of Mr. Tava to one side we accept Mr. Kefu's submission
that the remaining evidence is sufficient to provide a more than adequate basis for
conviction.

[19] We do not consider that there is anything in the other grounds raised by the
appellant. We are satisfied that he was fully aware of the effect of his guilty plea. He

190 has had sufficient experience of the justice system to know what is meant by a plea of
guilty and to know the effect of such a plea in relation to a charge of rape. The
interests of justice do not require that he be allowed to change his plea. The appeal
against conviction is dismissed.

Cr 22/02 and Cr 121/02 The appeals against sentence

[20] In respect of both sentence appeals, Mr. Fifita submitted that the appellant had
not been given an adequate opportunity to make a plea in mitigation. We do not
accept that this is so. In relation to Cr 22/02, Mr. Kefu advised the court that
immediately prior to the Judge commencing his sentencing remarks, he asked the
appellant whether he had anything to say. In addition to this Mr. Polutele made

200 submissions in writing in relation to all charges. Mr. Polutele has been convicted of
rape on three previous occasions. In 1985 he was sentenced to two years
imprisonment. In 1987, he was sentenced to seven years imprisonment. In 1994 he
was sentenced to seventeen years imprisonment, fifteen for rape and two for indecent
assault. That sentence was reduced to a total of eleven years on appeal to this Court
(see Polutele v R [1998] Tonga LR 59). In respect of the third conviction he was
pardoned in 1998, along with other prisoners serving long sentences, on the occasion
of the King's 80" birthday.

[21] There are common elements in the two incidents forming the subject of these
appeals. In each case there was deception used to get the complainant into the
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appellant's vehicle and to take her to the place where she was raped, and in the first
case the use of a false name, obviously to avoid being held responsible. In the first
case there were threats of bodily harm. In the second case there was actual serious
bodily harm. The complainant in the second case suffered very serious injuries. In the
second case too there was the attempt to put Sifa in the position where he could be
blamed for what had been done to the complainant. In relation to the first incident,
what occurred was, as the Chief Justice said, very serious, and had it not been for the
amount of drink taken by the appellant it would have been a complete rape. Each case
too, evidences elements of premeditation.

[22] We consider Mr. Polutele to be a menace to the young women of Tonga. In our
view the length of sentence imposed was entirely justified as were the sentences for
the individual offences. We appreciate that in respect of the rape Mr. Polutele has
received the maximum sentence. We consider that appropriate given the seriousness
of the offending. Certainly 15 years is not excessive considering the totality of the
offending. The appeals against sentence are dismissed.
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Corbett v Sitani Mafi Company Ltd

Court of Appeal, Nuku'alofa
Burchett, Tompkins, and Salmon JJ
AC 11/2003

21 July 2004; 30 July 2004
Negligence — duty of care was not absolute — appeal dismissed

The appellant, as plaintiff, sued the respondent for severe personal injuries, which led
to a total hip replacement, suffered when he slipped and fell on the painted concrete
surface of a verandah at the respondent's commercial premises. The Court dismissed
the appellant's claim because it did not accept evidence, tendered to establish it, of the
presence on the verandah floor of a patch of some greasy substance. The Court
accepted the proposition that there was no rain at the time and held "the verandah in
question was completely dry". That left the possibility that the plaintiff slipped on
some greasy substance, of which the Court was not satisfied, or that he simply slipped
for some unknown reason. The appellant appealed the decision.

The Supreme Court decision is reported at [2003] TLR 140.

Held:

1. The trial judge's judgment was normally nearly invulnerable because of
the rule restraining an appellate court from interfering with findings in
respect of the credibility of oral evidence. However, the Court found that
the evidence did not justify the conclusions reached by the trial judge and
on that basis the finding against the appellant was open to serious question.

2. If the judge's finding were reversed, and the appellant was held to have
slipped on some greasy substance present on the verandah floor at the
relevant time, that alone would not establish a breach of duty on the part of
the respondent. It was not shown how long the substance had been there,
what its nature was or what caused it to be there. There was nothing to
suggest its presence should have been anticipated so that the respondent
ought to have guarded against it.

3. The appeal was dismissed with costs.

Cases considered:
Egan v Morris Hedstrom Tonga Ltd [1998] Tonga LR 99
Hampton Court Limited v Crooks (1957) 97 CLR 367
Jin-Chuan v Li [1999] Tonga LR 140
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Counsel for appellant : MrNiu
Counsel for respondent : Ms Mangisi
Judgment

[1] The Appellant, as Plaintiff, sued the Respondent for severe personal injuries,
which led to a total hip replacement, suffered when he slipped and fell on the painted
concrete surface of a verandah at the Respondent's commercial premises. His action
having failed, he appeals to this Court.

[2] Essentially, the reason the trial judge dismissed the Appellant's claim was that his
Honour did not accept evidence, tendered to establish it, of the presence on the
verandah floor of a patch of some greasy substance. He did accept the proposition,
maintained by the Plaintiff and his wife, that there was no rain at the time, although
other evidence suggested it had been raining earlier, and he held "the verandah in
question was completely dry". That left the possibility that the Plaintiff slipped on
some greasy substance, of which the Judge was not satisfied, or that he simply slipped
for some unknown reason.

[3] The only evidence directly pointing to the presence of a greasy substance was the
evidence of the Plaintiff's wife. She arrived about a quarter of an hour or twenty
minutes after the accident, when she said the Defendant's supervisor admitted to her
there was grease on the verandah the source of which he did not know. To her
observation, there appeared to be "a pool of water", but on touching it she found it to
be greasy. This evidence was denied by the supervisor, although oddly only in cross-
examination. In accepting the denial and rejecting Mrs Corbett's evidence, the trial
judge's judgment would normally be nearly invulnerable because of the rule
restraining an appellate court from interfering with findings in respect of the
credibility of oral evidence: Jin-Chuan v Li [1999] Tonga LR 140 at 143. But there is
a difficulty. The judge's dishelief of Mrs Corbett seems to have been based to a large
extent on a particular consideration. His Honour said:

"If Mr. Kaihea [the supervisor] had really made the statement
attributed to him, why was it only Mrs Corbett who appears to
have heard it? Mr. Corbett was sitting on the ground close by
and their son David was also present. Why didn't either one of
them hear the conversation between Mr. Corbett and Mr.
Kaihea? Mr. Corbett impressed me as being the sort of person
who would have immediately realised the significance of any
remark like that attributed to Mr. Kaihea and | have no doubt
that he would have clearly recalled every word if such an
admission had been made. Likewise, the plaintiff's son,
David, is a solicitor and he would have been fully aware of
the legal significance of any remark like that attributed to Mr.
Kaihea, had such a remark, in fact, been made. David was not
called as a witness for the plaintiff.

As in any civil case, the onus is on the plaintiff to prove his
claim on the balance of probabilities. In the face of Mr.
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Kaihea's denials and the absence of any supporting evidence
from the plaintiff or his son, | simply have not been persuaded
that the remark attributed to Mr. Kaihea and his alleged
conversation with Mrs Corbett ever took place."

[4] Mr. Niu, in his argument for the Appellant, pointed out the evidence showed Mrs
Corbett is Tongan and it did not suggest Mr. Corbett, particularly when distracted by
his injuries, would have understood things said in that language. It is likely any
conversation between Mrs Corbett and Mr. Kaihea was in Tongan. Nor did the
evidence justify the conclusion that Mrs Corbett's son, if he speaks Tongan, was
present, or if present was not wholly occupied in attending to and moving his father,
at the particular time his mother was speaking to Mr. Kaihea. There was no evidence
he took part in the conversation. In these circumstances, the basis of the finding
against the Appellant is open to serious question.

[5] Furthermore, it should be pointed out that, while the absence of the son David
Corbett from the witness box was not as significant as the judgment below suggests,
the Respondent's case itself was liable to criticism arising from a failure to call the
shop assistant who cleaned up the mess caused by the breakage of a bottle of red wine
in the Appellant's fall. Plainly, she might have been able to throw light on the
question whether there was anything else (such as a patch of grease) on the floor in
the vicinity of the spilled wine. Concerning both of these witnesses, the only
explanation of their absence was that they were overseas — Mr. David Corbett in Fiji,
not Samoa, and the shop assistant in New Zealand.

[6] But there seems to us to be an insuperable obstacle to the Appellant's case. If the
judge's finding were reversed, and the Appellant were held to have slipped on some
greasy substance present on the verandah floor at the relevant time, how could that
establish a breach of duty on the part of the Respondent? It was not shown how long
the substance had been there, what its nature was or what caused it to be there. There
was nothing to suggest its presence should have been anticipated so that the
Respondent ought to have guarded against it. In Hampton Court Limited v Crooks
(1957) 97 CLR 367, it not being open, in very similar circumstances, to a jury to
conclude concerning a substance that had caused a plaintiff to slip in the wash-room
of a hotel what that substance was or how it got there, the High Court of Australia
held it was also not open to the jury to find negligence on the part of the owner of the
hotel. Dixon CJ said (at 371):

"[O]n the assumption, which I accept, that the jury might
reasonably find the cause of the plaintiff's injuries to be the
presence on the floor of a wet substance of a greasy nature
covering an area of eighteen inches by two or three inches, |
do not think that proof of this fact was enough to enable the
jury to infer negligence on the part of the defendant: proof
was necessary of some additional circumstances tending, for
example, to raise a probability of its having been there long
enough to be seen if reasonable supervision were practised, or
to show that so many people were likely to use the lavatory in
the preceding hour that closer control was called for, or that
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the dropping of some such substance was common or
inherently likely to occur.”

[7]1 Not only are the remarks of Dixon CJ applicable in principle here, but the
conclusion of the joint judgment of McTiernan, Fullagar, Kitto and Taylor JJ is the
conclusion to which the present facts point. Their Honours said (at 375 — 376):

"Her [ie. the Plaintiff's in that case] complaint is not that the
floor was itself unsafe or dangerous or, indeed, that it might
be made so in the ordinary course of its use by people
resorting to it; her complaint is that it was made so by the
presence of some 'greasy’ or 'oily' substance the character and
origin of which remain unidentified. The evidence does not
support the inference that it was of such a character as to be
deposited on the floor in the ordinary use of the room or that
it remained there as a residue after the completion of washing
operations. Consequently, both the character of the 'greasy or
oily base' and how it came to be there remains in obscurity.
Yet the respondent maintains that it was open to the jury to
find that, prior to the accident, the appellant should have
known about it. It could, of course, have known of it only if a
constant vigil had been maintained in the retiring room but, if
there was no reason for thinking that the ordinary use of the
room might render the floor dangerous, why should this have
been done? The appellant was under no absolute duty to
ensure the safety of persons using the room; its duty was
discharged by the exercise of reasonable care and it is
impossible to see why the performance of this duty should
oblige it to provide a constant guard against mere chance
events which could not be foreseen. And, it may be said, that
upon the respondent's evidence not merely is the conclusion
open that the greasy or oily substance on the floor might have
been the result of some unusual or chance event but that that
is the most likely inference."”

[8] This Court, without referring to Hampton Court Limited v Crooks, expressed itself
in similar language in Egan v Morris Hedstrom Tonga Ltd [1998] Tonga LR 99 at
101 - 103, a decision which the trial judge cited.

[9] In the alternative, Mr. Niu sought to rely on certain evidence given by witnesses
for the Respondent to the effect there may have been rainwater on the verandah. But
the Appellant's own evidence and that of his wife presented to the Court a case
depending on the presence of a greasy substance, not rainwater, and the trial judge, as
we have already noted, expressly preferred the Appellant to the Respondent's
witnesses on the question whether the verandah was partially covered by rainwater at
the relevant time. Accordingly, the alternative argument is of no avail to the
Appellant.

[10] The appeal must be dismissed with costs.
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Mafi anor vR

Court of Appeal, Nuku'alofa
Burchett, Tompkins, and Salmon JJ
Cr App 9/03

21 July 2004; 30 July 2004

Criminal law — appeals against sentence — one appeal allowed — one appeal
dismissed

The appellants were each separately charged with a series of drug-related offences.
The first appellant pleaded guilty to all the charges against her. The second appellant
pleaded not guilty. Following a defended hearing before the Chief Justice, he was
found guilty on all counts, except count 1 under CR 20/04 of cultivation of 8 cannabis
plants. The second appellant was unrepresented at his trial. Both appellants were
unrepresented at their sentencing. The first appellant was effectively sentenced to 4 %
years imprisonment. The second appellant was effectively sentenced to 7 years
imprisonment. Both appellants appealed against the sentences imposed and contended
that the sentences imposed were severe and would affect the appellants adversely for
the rest of their lives, but would have little impact on the prevalence of drugs in
Tonga.

Held:

1. A significant aggravating feature was the scale of the operation. Having
regard to the quantity and manner of packaging, possession was for the
purpose of sale. The appellants were not charged with possession for
supply, but the probability that they were growing cannabis for the
purpose of sale as well as for personal use could properly be taken into
account in considering an appropriate sentence.

2. A further aggravating feature common to both appellants was that they
were prepared to continue with their criminal activity while they were on
bail on the earlier charges. Then having been charged with the earlier
offending they again continued with their criminal activity. They were not
deterred by their apprehension on the other charges. They appear to have
been determined to continue, whatever course the law took.

3. With respect to the first appellant, the Court was satisfied that a deterrent
sentence was appropriate. However, the Court concluded that the sentence
imposed did not take sufficient account of the influence of the first
appellant over her. When this factor was taken into account, an appropriate
sentence for the first appellant was a sentence totalling three and a half
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years. To enable her to resume her life with an incentive to avoid any
further drug involvement, the Court suspended the last six months of the
sentence, that suspension to be for eighteen months from her release from
custody.

4. With respect to the second appellant, a significantly deterrent sentence was
required for two reasons, first to bring home to him, once and for all, that
he would have to cease his cannabis growing business, and secondly, to
send a clear message to any other person minded to commence a like
enterprise, that the penalty on conviction was such that it was simply not
worth the risk. The appeal by the second appellant was dismissed.

Cases considered:
R v Terewi [1999] 3 NZLR 62 (CA)
Vea v R [2004] Tonga LR 177 (CA)

Rules considered:

Prison Rules
Counsel for appellants : MrNiu
Counsel for respondent . Mr Sisifa
Judgment

Introduction

[1] The appellants were each separately charged with a series of drug-related offences
as follows:

CR 260/2003 against the first appellant, laid under the Drugs and Poisons Act (Cap.
79)

1. Possession of 83 plastic bags containing Indian hemp,
each of approximately .09g, on about 21 January 2003

2. Possession of 8 Indian hemp plants on or about 22
January 2003

CR 261/2003 against the second appellant, laid under the Drugs and Poisons Act (Cap
79)

3. Growing 8 Indian hemp plants on or about 22 January

2003

4.  Possession of 83 plastic bags containing Indian hemp on
or about 22 January 2003

5. Possession of 8 Indian hemp plants on or about 22
January 2003

CR 20/04 against both appellants, laid under the Illicit Drugs Control Act 2003

1. Cultivation of 8 cannabis plants in or about July 2003.
2. Possession of leaves of cannabis plant in 10 plastic bags of a
total weight of 1.85 kg on or about 13 November 2003.
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3. Possession of 7,000 cannabis seeds and leaves in 3 plastic
bags on or about 13 November 2003.

[2] The first appellant pleaded guilty to all the charges against her. The second
appellant pleaded not guilty. Following a defended hearing before the Chief Justice,

80 he was found guilty on all counts, except count 1 under CR 20/04 of cultivation of 8
cannabis plants. The second appellant was unrepresented at his trial. Both appellants
were unrepresented at their sentencing.

[3] The first appellant was sentenced:

260/03
Count 1 — 2 years imprisonment
Count 2 — 3 years imprisonment

21/04

Count 1 — 4 years imprisonment
Count 2 — 3 years imprisonment
90 Count 3 — 4% years imprisonment

[4] All the sentences were concurrent with each other and with the sentence imposed
in case number 143/02. Thus she was effectively sentenced to 4% years
imprisonment.

[5] The second appellant was sentenced:
261/03

Count 1 — 4 years imprisonment
Count 2 — 3 years imprisonment
Count 3 — 4 years imprisonment

20/04

100 Count 2 — 7 years imprisonment
Count 3 — 7 years imprisonment
[6] All the sentences were concurrent, but cumulative on the sentence of 2 years
imprisonment he had been ordered to serve in CR 144/02. On the charges in CR
261/03 and CR 20/04 he was effectively sentenced to 7 years imprisonment.

[7] Both appellants have appealed against the sentences imposed.

Facts

[8] On 21 January 2003 the appellants were stopped by police. At various times

during the events that followed both appellants attempted to escape police custody.

The first appellant was searched and found to be in possession of 83 small plastic
110 bags containing Indian hemp.



120

130

140

150

Mafi anor v R (SC) 203

[9] On the following day a police officer located 8 Indian hemp plants, wrapped in a
skirt, behind a door in the Police station, in an area where the first appellant had been
seated the previous night. The first appellant told the police in the course of her
interview that the second appellant had given her the 83 plastic bags of Indian hemp
to hide, and that they were taking the 8 Indian hemp plants to find a place to hide
them.

[10] On 13 November 2003 the police executed a search warrant on a tax allotment
belonging to another, that the appellants were occupying. They found a red dustbin
containing the leaves of cannabis plant packed in 10 plastic bags, and also 7,000
cannabis seeds that were packed in three plastic bags.

[11] The appellants applied for leave to appeal out of time. That application was
granted by the Chief Justice.

Previous convictions

[12] At the time these offences were committed, the first appellant had no previous
convictions. However, she had been charged in CR 143-144/02 with possession of
Indian hemp on 8 October 2002. On 18 May 2004 she was sentenced to nine months
imprisonment, the final seven months to be suspended for two years from the date of
her release. When the offences that are the subject of the present appeal were
committed, she was on bail for the offences in CR 143-144/02.

[13] When the offences in CR 20/04 were committed in November 2003, she was on
bail, having been charged with the offences in CR 260/03.

[14] The second appellant has the following relevant previous convictions:

[a] On 8 May 1998 he was convicted of possession of Indian
hemp and sentenced to 15 months imprisonment.

[b] ©On 20 November 1998 he was convicted of growing and
possession of Indian hemp for which he was sentenced to
four years imprisonment, the last eighteen months to be
suspended for one year.

[c] ©On 29 March 2000 he was convicted of growing Indian
hemp and possession of Indian hemp for which he was
sentenced to nine months imprisonment, the balance of
the previous sentence reduced to nine months suspension
to commence on release from the prison sentences and to
be for nine months.

[d] On 1 April 2004 he was convicted of possession of Indian
hemp and sentenced to two years imprisonment, that
being in respect of the same matters for which the first
appellant was charged in CR 143-144/02.

[15] When the offences the subject of the present appeal were committed he was on
bail for the offences in CR 143-144/02. When the offences in CR 20/04 were
committed in November 2003, he was on bail, having been charged with the offences
in CR 260/03.

[16] At the present time, the second appellant is facing a charge of four counts of
growing three Indian hemp plants in December 2000, possession of three Indian
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hemp plants in March 2001, possession of two plastic bags containing Indian hemp in

March 2001, and supplying a prisoner with Indian hemp in February 2001 at

Hu'atolitoli prison. This case was part heard on 10 June 2002, but that hearing was

discontinued and the charges are now set down for hearing on 16 August 2004.

Counsel for the second appellant advised the Court that the second appellant now
160 wishes to change his plea, and to plead guilty on all four counts.

Grounds of appeal

[17] In their grounds of appeal the appellants submit that the sentences imposed are
severe and will affect the appellants adversely for the rest of their lives, but will have
little impact on the prevalence of drugs in Tonga. The sentences imposed on the
second appellant have not made him any the wiser, but rather have made him more
dependent on income from drugs. It is submitted that the appellants are caught in a
cycle between the dealers and retailers of cannabis. The appellants want to break out
of the cycle but cannot do so while they are imprisoned. The notice of appeal asks the
Court to order a rehabilitative sentence such as probation or community service with

170 conditions that they attend at an appropriate charitable organization for drug
rehabilitation.

[18] In his submissions on the appeal Mr Niu on behalf of the appellants submitted
that this Court should remit the sentencing back to the Supreme Court to be dealt with
at the time the second appellant is sentenced on the outstanding charges. He
submitted that the first appellant should be released on her suspended sentence
pending the sentence that the Supreme Court will impose on that re-sentencing.

[19] We do not accept either of these submissions.

[20] In view of the second appellant's previous convictions for persistent offending
over a substantial period, there can be no possible grounds for releasing him on

180 probation for drug rehabilitation at this time. It will be for the second appellant to
demonstrate by good conduct during his time in custody that he has a genuine desire
to overcome his addiction and to cease entirely his past practice of growing cannabis.
If he does so, this will no doubt be a factor that the authorities will take into account
when considering early release under rule 110 of the Prisons Rules. It would certainly
be our recommendation, if he has demonstrated such a desire, that it should be a
condition of early release that he attend an appropriate drug rehabilitation
programme.

[21] We find no reason why the sentences on the present charges should not be
finalised now. No doubt, when the Supreme Court comes to sentence the second

190 appellant on the outstanding charges, regard will be had to the sentences he is serving
on the charges the subject matter of this appeal.

Factors relevant to sentencing

[22] In our judgment in Vea v R [2004] Tonga LR 177 (CA), we gave some further
guidance on the appropriate approach to sentencing in drug-related cases. The
principles we set out in that case apply with equal force to this and we do not repeat
them.
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[23] This case falls within the second category in R v Terewi [1999] 3 NZLR 62
(CA), namely growing for small scale commercial purposes where a starting point for
sentencing of between two years and four years may be appropriate.

[24] A significant aggravating feature in the present case is the scale of the operation.
We agree with the observation made by the Chief Justice when sentencing that having
regard to the quantity and manner of packaging, possession was for the purpose of
sale. The appellants have not been charged with possession for supply, but the
probability that they were growing this cannabis for the purpose of sale as well as for
personal use can properly be taken into account in considering an appropriate
sentence.

[25] We also agree with the Chief Justice when he said:

"Anyone who is involved in this trade must bear some of the
responsibility for the spread of the evil of drug abuse in this
community. Such involvement shows a cynical disregard for
the harm it does to the people - especially young people -
whose lives you are willing to destroy by encouraging drug
abuse.”

[26] A further aggravating feature common to both appellants is that they were
prepared to continue with their criminal activity while they were on bail on the earlier
charges. Then having been charged with the earlier offending with which this appeal
is concerned, they again continued with their criminal activity. They were not
deterred by their apprehension on the other charges. They appear to have been
determined to continue, whatever course the law took.

The first appellant

[27] She is now aged 21. She married the second appellant earlier this year but had
been living with him for some years before. Clearly, it was her association with him
that resulted in her becoming involved in the drug trade. According to the probation
service report we have received in respect of the earlier offending, she neither drinks
alcohol nor smokes and is a regular attendee at the Mormon Church.

[28] We have no doubt that not only her introduction to but also her continuing to be
involved in the growing of cannabis was entirely due to the second appellant's
influence over her. He was aged 35 at the time of the offending, a difference in age
that no doubt contributed to the influence he had over her. This influence is vividly
demonstrated by her pleading guilty to all the charges in an apparent attempt to
enable her hushand escape conviction. His defence to the charge was that he had no
knowledge of the cannabis, the seeds or the plants - a contention the Chief Justice
rejected. This was a blatant attempt by him to have her shoulder all the blame for the
offending.

[29] Although she was a second offender only to the extent that she committed the
offences in CR 20/04 when she was on bail for the offences in CR 260/03, all of the
offences can be regarded as part of a single commercial growing operation.

[30] While we are satisfied that a deterrent sentence was appropriate, we have
concluded that the sentence imposed did not take sufficient account of the influence
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240 of the first appellant over her. When this factor is taken into account, we consider that
an appropriate sentence for the first appellant is a sentence totalling three and a half
years. To enable her to resume her life with an incentive to avoid any further drug
involvement, we suspend the last six months of the sentence, that suspension to be for
eighteen months from her release from custody.

The second appellant

[31] Very different considerations apply to the appeal by the second appellant. It is
clear from his previous convictions that he had been operating his cannabis growing
business for at least six years. It is also clear that the previous sentences of
imprisonment have failed to persuade him to abandon his criminal activity. This

250 history is a significant aggravating factor. He is not entitled to any discount for a
guilty plea.

[32] In his case a significantly deterrent sentence was required for two reasons, first
to bring home to him, once and for all, that he will have to cease his cannabis
growing business, and secondly, to send a clear message to any other person minded
to commence a like enterprise, that the penalty on conviction is such that it is simply
not worth the risk.

[33] For these reasons, we are not satisfied that the effective sentence imposed of
seven years imprisonment for all the charges is excessive.

Result

260 [34] The appeal by the first appellant is allowed to the extent that the sentences
imposed on counts 1 and 3 of CR 21/04 are quashed. In lieu thereof the first appellant
is on each count sentenced to three and a half years imprisonment. The last six
months of the sentence is suspended for eighteen months from her release from
custody. As before, all sentences are concurrent with each other and with the sentence
imposed in CR 143/02.

[35] The appeal by the second appellant is dismissed.
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Pasili v Tonga Development Bank

Court of Appeal, Nuku'alofa
Burchett, Tompkins, and Salmon JJ
AC 8/2004

28 July 2004
Practice and procedure — memorandum of judgment by consent

The parties to the appeal agreed to settle the case. The Court accepted and noted the
undertakings and made the following orders: orders in terms of paragraphs 1 and 3 of
the said Memorandum; orders in terms of paragraph 2 of the said Memorandum.

Held:

1.  The judgment of the Supreme Court was confirmed, the appellant
undertook that he would pay off the debt to the respondent; and the appeal
was dismissed with costs to the respondent.

2. Inrecording the orders, the Court noted that a recent statutory amendment
had the incidental and probably unintended effect of depriving the
Kingdom of Tonga of the benefits of a modern system of bankruptcy law.
The Court drew the attention of the Government of Tonga to the urgency
of the problem thereby created.

Counsel for appellant : MrPiukala
Counsel for respondent : Mrs Vaihu

Memorandum of Consent Orders

[1] Upon Mr Piukala giving an undertaking to the Court on behalf and upon the
instructions of the Appellant in terms of Clause 2 of the "Memorandum of Judgment
by Consent" signed by both counsel dated 28 July 2004 annexed hereto, initialled and
dated by the presiding judge, the Court accepted and noted the undertakings and made
the following orders:

1. Orders in terms of paragraphs 1 and 3 of the said
Memorandum;

2. Orders in terms of paragraph 2 of the said Memorandum.

[2] And in recording the above orders, the Court notes that a recent statutory
amendment has had the incidental and probably unintended effect of depriving the
Kingdom of Tonga of the benefits of a modern system of bankruptcy law. The Court
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draws the attention of the Government of Tonga to the urgency of the problem
thereby created.

Memorandum of Judgment by Consent

TAKE NOTICE that the parties to the above stated Appeal hereby agree to settle this
case and jointly request this Honourable Court to enter judgment by consent upon the
following terms -

1.  That the Judgment of the Supreme Court of Tonga dated
40 the 70 day of June, 2004 is confirmed.

2. The Appellant undertakes to this Court that he will pay off
the debt to the Respondent and subject of the Order of the
Supreme Court of Tonga dated the 26" day of May, 2004
as follows -

(i) The sum of $2,000.00 due to be paid by the 31%
December 2003 within four weeks from today and in
default the Appellant shall be committed to prison for
contempt for six weeks as ordered.

(ii) The sum of $5,000.00 that fell due by March and June

50 2004 shall be paid by the Appellant within four weeks
from today and in default the Appellant shall be
committed to prison for contempt for a further six weeks
in addition to the penalty in paragraph 2 (i) hereof.

(iii) The Appellant shall continue to observe court order dated
the 26™ May, 2004 by making payments when they fall
due otherwise he shall be liable for contempt of court.

3. The Appeal is dismissed with costs to the Respondent to
be taxed or agreed.
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Manako v Ha'amao Growers Company Ltd

Court of Appeal, Nuku'alofa
Burchett, Tompkins, and Salmon JJ
AC 14/03

23 July 2004
Practice and procedure — application for adjournment — granted

The appeal was set down for hearing on 23 July 2004. On that day, counsel for the
appellant applied for an adjournment to the next sitting of the Court. Counsel for the
respondent did not object.

Held:
1. The appeal was adjourned to the next sitting of the Court upon specified
terms. If counsel for the respondent wanted to seek an order for security
for costs any such application was to be made to the Supreme Court

Counsel for appellant : Mr Tu'utafaiva
Counsel for respondent : MrNiu

Minute of the Court

[1] This appeal was set down for hearing at 10:00 a.m. today, 23 July 2004. Counsel
for the appellant applied for an adjournment to the next sitting of this Court. Counsel
for the respondent not objecting, the appeal was adjourned to the next sitting of this
Court upon the following terms:

[a] Counsel for the appellant is to take all reasonable steps to
obtain a copy of the transcript of the hearing in the
Supreme Court as soon as is reasonably practicable.

[b] Not more than one month after receipt of the transcript,
counsel for the appellant is to advise counsel for the
respondent whether the appellant will proceed with the
appeal.

[c] If the appellant elects to proceed with the appeal, he shall
file a fresh notice of appeal within a further two weeks.

[d] The respondent is entitled to costs on the adjournment, the
amount to be fixed by the Registrar if the parties are
unable to agree.
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[2] Counsel for the respondent indicated that he will be seeking an order for security
for costs, if the appellant elects to proceed. Any such application is to be made to the
Supreme Court.
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Halapua v Tonga

Court of Appeal, Nuku'alofa
Burchett, Tompkins, and Salmon JJ
A7/04

26 July 2004; 30 July 2004

Dissolution of marriage — appellant opposed decree nisi — separation not
mutual — appeal dismissed

The parties married on 24 May 1969. There were three children of the marriage, all of
whom are now over 25 years of age. The respondent left the appellant in October
2000. He went to live with another woman with whom he still lives and by whom he
has had a child. The respondent sought a divorce because he started a new home and
family. The Chief Justice found that the appellant maintained contact with the
respondent by visits and telephone calls. She had hoped by such contacts to restore
their relationship. She said she would like to have him back home and that the
children share that wish. The Chief Justice also found that the respondent had not
maintained and had no intention of maintaining or renewing normal marital relations
with the appellant and held that position since he left. By a petition for divorce
undated but filed in the Court on or about 19 November 2002, the respondent sought
an order that the marriage between him and the appellant be dissolved. The petition
was on the ground that the parties had been separated for over two years and that ™. . .
there will be no further reconcile in their marriage. . ." By an answer dated 24 July
2003, the appellant sought an order that the respondent's petition be dismissed and
further consequential orders. In her answer, the appellant admitted that ". . .they were
separated for more than 2 years . . ." The appellant denied that there would be no
reconciliation. After a defended hearing, the Chief Justice granted the respondent a
decree nisi to be made absolute after 6 months. He adjourned to a later date the
question of financial provisions for the appellant and noted that there could be no
decree absolute until those matters were resolved. On 14 June 2004, the appellant
applied for leave to appeal out of time. The respondent did not oppose and the
application was granted.

Held:
1. The Court concluded that the phrase "have been separated” in paragraph
(f) should be interpreted as equivalent to "have been living apart™ after
taking into account the meaning of the phrase in the context of paragraph
(), the provisions of s 3(1) as a whole and the authorities. If the parties
were separated in the sense of living apart for the requisite time, the
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paragraph provided a ground for divorce if the other requirements were
satisfied. There was no basis for importing into the provision a
requirement that the separation must be with the consent, expressed or
implied, of both parties.

2. If both the petitioner and the respondent maintained or intended to
maintain or renew normal relations, the petition would be refused. If both
did not, the petition could be granted. It was a ground that could be proved
by unilateral conduct or intent.

3. The Court recommended that the legislature should consider whether there
should be legislative provisions relating to the division of matrimonial
property on the breakdown of the marriage, appropriate to the social and
economic conditions in Tonga. Without any such provisions, there
remained the distinct possibility that one party to the marriage, usually the
wife, may be unfairly disadvantaged.

4. The appeal was dismissed. The decree nisi made by the Chief Justice was
confirmed. There was no order as to costs

Cases considered:
Helame v Kolo (FD 94/1988, 9 August 1989)
Tupou v Taumoepeau (1954) 2 TLR 186 (PC)
Vakaahi v Feke (FD 87/1986, 14 July 1989, Webster J)

Statutes considered:
Civil Law (Cap 25)
Divorce Act (Cap 18)

Divorce Act (Cap 29)
Counsel for appellant : MrNiu
Counsel for respondent : MrPiukala
Judgment

Introduction

[1] By a petition for divorce undated but apparently filed in the Court on or about 19
November 2002, the respondent sought an order that the marriage between him and
the appellant be dissolved. The petition was on the ground that the parties had been
separated for over two years and that ". . . there will be no further reconcile in their
marriage. . ."

[2] By an answer dated 24 July 2003, the appellant, having been granted leave to file
an answer out of time, sought an order that the respondent's petition be dismissed and
further consequential orders. In her answer, the appellant admitted that ". . .they were
separated for more than 2 years . . ." The appellant denied that there will be no
reconciliation and pleaded:
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"The [Appellant] wishes to reconcile and wants to forgive the
[Respondent's] adultery and to renew their marital relations or
co-habitation"

[3] After a defended hearing, the Chief Justice, by his judgment dated 14 April 2004,
granted the respondent a decree nisi to be made absolute after 6 months. He
adjourned to a later date the question of financial provisions for the appellant. He
noted that there can be no decree absolute until those matters are resolved. On 14
June 2004, the appellant applied for leave to appeal out of time. The respondent not
opposing, that application is granted.

The facts

[4] They are undisputed. The parties married on 24 May 1969. There are three
children of the marriage, all of whom are now over 25 years of age.

[5] The respondent left the appellant in October 2000. He went to live with another
woman with whom he still lives and by whom he has had a child. He said that he now
seeks a divorce because he has started a new home and family.

[6] The Chief Justice found that the appellant has maintained contact with the
respondent by visits and telephone calls. She had hoped by such contacts to restore
their relationship. She said she would like to have him back home and that the
children share that wish.

[7] The Chief Justice also found that the respondent has not maintained and has no
intention to maintain or renew normal marital relations with the appellant and has
maintained that position since he left.

[8] None of those factual findings are challenged on the appeal.

The issues on the appeal

[9] The appeal turns on the proper interpretation of section 3(1)(f) of the Divorce Act
(Cap 29), which provides that a husband or wife may present a petition to the
Supreme Court praying the Court to dissolve the marriage upon evidence:

"(f) that the respondent and the petitioner have been separated
for a continuous period of 2 years or more immediately
preceding the presentation of the petition without both of
them maintaining or intending to maintain or renew normal
marital relations or co-habitation with each other."

[10] The issues that arise on this appeal are whether, on a proper interpretation of
paragraph (f):

[a] the phrase "have been separated” should be interpreted to
mean "have agreed to separate”

[b] the condition should be interpreted to require both of the
parties to fail to maintain or fail to intend to maintain or
renew normal marital relations or co-habitation with each
other.
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Issue [a] - ""have been separated"*

[11] Mr Niu submitted that the phrase should be interpreted to mean a mutual
agreement of both parties to separate. He referred to the Tongan version of the section
using the word "mavai" meaning a parting from each other. He submitted that a
desertion such as occurred in this case is a unilateral wish to live apart and is not a

120 separation. In these circumstances, paragraph (c) of s 3(1) gives only the innocent
deserted spouse the right to dissolve the marriage for such desertion after two years.
That paragraph provides that a petition may be presented upon evidence:

"(c) that the respondent has wilfully deserted the petitioner for
a continuous period of two years or more immediately
preceding the presentation of the petition."

[12] Mr. Niu submitted that where parties to the marriage were no longer living
together because one party has deserted, thus resulting in a separation without the
consent of the other party, the only ground upon which a divorce can be granted after
two years is on the petition of the innocent party. If the deserting party can obtain a

130 divorce after two years in reliance on paragraph (f), that would render paragraph (c)
practically of no effect.

[13] In our view, this submission loses much of its force when regard is had to the
history of the relevant provisions. The provision was initially contained in the
Divorce Act (Cap 18) passed on 12 August 1927. The equivalent paragraph in that
Act was s 2(f) which was added by Act No 15 of 1944 and amended by Act No 7 of
1960. That paragraph is in similar terms to the present paragraph (f) except that the
period stated is five years, not two years. This and other provisions were amended by
Act No 39 of 1988 which enacted s 3 in its present form.

[14] Thus the scheme of the provision previously was that a divorce was available to

140 an innocent deserted party on the ground of two years desertion or to either party
where they have been separated for five years and otherwise complied with the terms
of the paragraph. However, when the provision was amended, the legislature simply
reduced the relevant period in paragraph (f) from five years to two years, leaving the
desertion period unchanged.

[15] Mr. Niu referred us to three authorities. The first was the decision of the Privy
Council in Tupou v Taumoepeau (1954) 2 TLR 186. In that case the wife had left the
husband and had been living with another man up to the date of the hearing. In the
Supreme Court a decree was refused, the Judge holding that, as the separation had
been caused by the petitioner wife, she, as the party solely responsible for the

150 separation, was not entitled to a decree. On appeal, the Privy Council referred to the
then equivalent of paragraph (f) and held that as there was evidence that the parties
having separated for over five years without both of them maintaining normal marital
relations or cohabitating with each other, the petitioner was entitled to succeed. A
decree nisi was accordingly granted. This is a clear authority in support of the
interpretation that a petition based on paragraph (f) can be granted where the
separation relied on is not a separation by the mutual agreement of the husband and
the wife.

[16] The second case, Vakaahi v Feke, no FD 87/1986, decision 14 July 1989, was a
decision of Webster J. The petitioner had deserted the respondent more than five
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years before the presentation of the petition and admitted that he had committed
adultery with another woman with whom he had been living since the separation. The
respondent opposed the petition on the grounds of the petitioner's adultery, her
intention of maintaining the marriage as shown by her living in the petitioner's house
and because she was a committed Roman Catholic.

[17] The Judge held that the grounds required by paragraph (f) had been made out.
The only issue before the Court was whether to exercise its discretion to grant a
decree. For reasons set out in the judgment, which are not relevant in the present case,
he held that the discretion should be exercised in favour of the petitioner and granted
a decree nisi.

[18] The third case was the decision of Webster J in Helame v Kolo no FD 94/1988,
decision 9 August 1989. The circumstances were very similar to those in Vakaahi.
Again, this was a petition for divorce based on paragraph (f). The petitioner had
deserted the respondent and had admitted adultery with another woman with whom
he had been living for about nine years. The respondent opposed the petition on the
grounds of the petitioner's adultery and of her intention to maintain the marriage. The
Judge referred to the decision of the Privy Council in Tupou, which he described as a
very similar case to that before him. On the authority of that case, other things being
equal, the petitioner was entitled to a divorce.

[19] However he held that the Court has a discretion whether to pronounce a decree
for divorce if the petitioner has been guilty of adultery. Having considered the
circumstances of the parties and in view of the making of an interim maintenance
order in favour of the respondent, he held that this was not a case for refusing a
divorce. A decree nisi was granted.

[20] Taking into account the meaning of the phrase in the context of paragraph (f), the
provisions of s 3(1) as a whole and the authorities to which we have referred, we
conclude that the phrase "have been separated" in paragraph (f) should be interpreted
as equivalent to "have been living apart”. If the parties have been separated in the
sense of living apart for the requisite time, the paragraph provides a ground for
divorce if the other requirements are satisfied. We find no basis for importing into the
provision a requirement that the separation must be with the consent, expressed or
implied, of both parties.

Issue [b] — ""without both maintaining . . . normal marital relations™

[21] Mr Niu submitted that what the provision in paragraph (f) means and requires is
that both of the parties have failed to maintain or failed to intend to maintain or renew
normal marital relations with each other during the two years immediately preceding
the filing of the petition. If only one of the parties has so failed, then the ground is not
satisfied and the petition must be dismissed.

[22] On this issue the Chief Justice said:

"The wording of the provision with its reference to "both of
them™ makes it a ground which can be proved by unilateral
conduct or intent. Thus, if separation for the requisite period
is proved, proof that one of the parties to the marriage has not
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maintained or intended to maintain or renew normal relations
is sufficient whatever the wish or intention of the other party."

[23] We agree with the Chief Justice's approach. It follows that we do not accept Mr.
Niu's submission. The effect of the provision is that the petition will be granted unless
"both of them" have maintained or intend to maintain or renew normal relations. On
the plain ordinary meaning of those words, if both the petitioner and the respondent
have maintained or intend to maintain or renew normal relations, the petition will be

210 refused. If both do not, and obviously that will be the case if one of them does not, the
petition can be granted. As the Chief Justice put it, it is a ground that can be proved
by unilateral conduct or intent. The meaning that Mr. Niu seeks to ascribe to the
provision does not accord with the words used in the paragraph.

Further comments

[24] Mr. Niu submitted that the wife has no right to hold a town allotment or a tax

allotment as can her husband, because she shares her husband's town and tax

allotment during her marriage to him and for the rest of her life after he dies as a

widow's estate. When she is divorced from her husband, she loses those rights. The

divorced husband retains title to his town and tax allotments and grants to another
220 woman the rights which his divorced wife had, by marrying that other woman.

[25] In the present case the wife and some of the children of the marriage live with
her on her deceased father's 'api. The petitioner's house is let and the rent is paid to
the respondent. As the Chief Justice said, there are financial issues to be decided and
there will be no decree absolute until those matters are resolved.

[26] There is now no matrimonial property legislation in the Kingdom. There would
have been previously when s 5 of the Civil Law (Cap 25) provided that the Court
shall apply the common law of England and the rules of equity, together with statutes
of general application in force in England. When this section was in that form, the
English legislative provisions relating to the division of matrimonial property on the
230 breakdown of the marriage would have applied in Tonga. However, by Act No 9 of
2003 the words "together with statutes of general application in force in England"
were deleted, with the consequence that the English legislative provisions no longer
apply.
[27] We appreciate that different social and economic conditions in the Kingdom may
mean that the English legislative provisions are not suitable. However, it is our
recommendation that the legislature should consider whether there should be
legislative provisions relating to the division of matrimonial property on the
breakdown of the marriage, appropriate to the social and economic conditions in
Tonga. Without any such provisions, there remains the distinct possibility that one
240 party to the marriage, usually the wife, may be unfairly disadvantaged.

The result

[28] The grounds of the appeal having failed, the appeal is dismissed. The decree nisi
made by the Chief Justice is confirmed. WWe make no order as to costs.
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Miller v Gorce

Court of Appeal, Nuku'alofa
Burchett, Tompkins, and Salmon JJ
AC 17/03

26 July 2004
Practice and procedure — appellant withdrew appeal — appeal dismissed
For Supreme Court decision see report at Gorce v Miller [2003] Tonga LR 316.
Held:
1. Leave granted for appellant to withdraw appeal. Appeal dismissed and

appellant ordered to pay costs.

Counsel for appellant : MrNiu
Counsel for respondent : Mr Tupou

Memorandum of Orders Made

[1] Leave granted to the Appellant by consent to withdraw the appeal.
[2] Appeal dismissed.

[3] Appellant to pay the Respondent's costs assessed at 300 pa‘anga.



10

20

30

218

[2004] Tonga LR

Maamakalafi anor v Finau

Court of Appeal, Nuku'alofa
Burchett, Tompkins, and Salmon JJ
AC 16/2003

27 July 2004; 30 July 2004
Land law — registration of deed of grant — registration final

In the village of Fotua on Foa Island, which was the main island in the Ha'apai group
of islands, there were two particular allotments. One of the allotments was situated
almost in the middle of the village on the corner of the main road north and a side
road which runs west down to the ocean. The other was situated at the northern
outskirts of the village on the eastern side of the main road north. Each of the
allotments had a name. One was called "Lolopua” and the other was called "Heilala".
The plaintiff claimed that the central allotment was Lolopua and the allotment on the
boundary was Heilala. The defendants contended the opposite. The names assumed
significance because on 16 October 2000, the plaintiff became the registered holder
of an area of 1 rood 10 perches which was originally part of the central allotment
which he claimed was called Lolopua. He sought an order evicting the defendants
from his land. The defendants contended that the Deed of Grant should never have
been registered in the plaintiff's name because the central allotment was the land
historically known, not as Lolopua, but as Heilala and Heilala belonged to the first
defendant's father, Vaima'ali Mo'unga. The defendants contended that the land was
never available to be registered in the plaintiff's name. The Supreme Court found in
favour of the plaintiff and the defendants appealed.

For the Supreme Court decision, see Finau v Maamakalafi [2003] Tonga LR 284.

Held:

1.  The Minister of Lands was not joined as a party to the proceeding. If the
registration and deed of grant were to be set aside on the ground that he
acted unlawfully, that would require him to be joined and heard.

2. The question was whether land was available in the relevant hereditary
estate, not whether an application has been made for it. The Minister may
have more than one way open to him to ascertain the answer to that
question. In any case, unless there was proof to the contrary, a
presumption of regularity would protect the registration effected and the
deed of grant issued.
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3. Aninfringement of a statutory provision regulating the performance of an
official act does not necessarily spell invalidity.

4.  The trial judge was right to reject the appellants' defences and to uphold
the respondent's claim based on the Deed of Grant of that part of
"Lolopua™ which was described therein, being situated in an area near the
centre of the village of Fotua. The appeal was dismissed with costs.

Cases considered:
Abalos v Australian Postal Commission (1990) 171 CLR 167; 96 ALR 354
Jin-Chuan v Li [1999] Tonga LR 140
Powell v Streatham Manor Nursing Home [1935] AC 243; [1935] All ER Rep
58
Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355
Rennie v Commonwealth (1995) 61 FCR 351
SS Hontestroom v SS Sagaporack [1927] AC 37
The Queen v Reynolds [1893] 2 QB 75
Watt v Thomas [1947] AC 484; [1947] 1 All ER 582

Statute considered:
Land Act (Cap 132)

Counsel for appellants . Ms Tonga
Counsel for respondent : Mr Fakahua
Judgment

[1] This is an appeal from a decision of the Land Court as to who is entitled to a
particular town allotment disputed between the First Appellant and the Respondent.
The town allotment is one of two in the village of Fotua on the island of Foa in
Ha'apai. Many years ago, each of these two allotments had a name bestowed on it, by
which it was identified, and those names found their way into official land
registrations that did not otherwise describe the allotments registered. That required
the Land Court to decide which of the two allotments had borne the name “Lolopua™
and which the name "Heilala". The same question has now been taken to this Court
on appeal.

[2] The Respondent and the First Appellant (whose wife is the Second Appellant)
claimed respectively through the Respondent's mother, Maata Latu (a former
schoolteacher, now aged about 73) and a half-brother of Ma'ata Latu's mother,
Vaima'ali Mo'unga, who is the First Appellant's father. By reason of the family
relationship involved, there was a connection, over the years, between "Heilala" and
"Lolopua”, although one was at the edge of the village and the other near its centre,
which may have contributed to some confusion arising between them, at least so far
as outsiders were concerned, in recent times when the origins of their names may
have come to seem obscure. Those origins must have had roots a long time in the
past, for the Lands Office records, as far back as 23 February 1928, show the first
registered holder of the land then called "Heilala" as Sione Latu, the grandfather of
Ma'ata Latu, and the first registered holder of "Lolopua” as Fehoko Sete, her great-
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grandfather. She was born on 6 February 1931 on the allotment she said she knew as
"Heilala" on the edge of the village, which in her childhood had three large Heilala
trees growing on it. At the same period, the allotment near the centre of the village

80 had Tongan Pua trees on it, with which the young Ma'ata was familiar because, after
her great-grandfather died, her mother took care of his widow and Ma'ata as a child
went frequently between the two allotments. Her evidence was that, in those days, her
elders often referred to the allotments by name; and she understood the names,
"Heilala" and "Lolopua”, had reference to the trees that have been mentioned.
"Lolopua" connotes, in Tongan, the meaning "under the Pua tree".

[3] Ma'ata Latu went to school in Tongatapu at the age of twelve, returning home for
school holidays; on leaving school at seventeen, she lived at home for about a year on
the allotment she called "Heilala"; and then in 1949 she began working as a
schoolteacher in Tongatapu, marrying Laulotu Finau in 1951, of her union with

90 whom the Respondent is the fourth child. After a separation from her husband, she
returned early in 1970 to live in Fotua. Her uncle, Sione Fangatua, who had been
registered since 20 June 1938 as the holder of "Lolopua™ (he was living in 1970 in
Tongatapu where he died in December 1973), invited her and her parents to live on
the allotment she knew by that name. When they went there, it had the appearance of
having been abandoned for some ten years.

[4] According to her account, Ma'ata Latu obtained her uncle's permission to clear

"his land", referring to the allotment near the centre of the village, and she arranged

for that to be done by bulldozer shortly prior to his death. As he was the registered

holder of "Lolopua”, this evidence, if accepted, supports the view that "Lolopua” was
100 the allotment near the centre of the village.

[5] After the death of Sione Fangatua, his younger brother Tapua Latu also known as
Poutapua Kamelieli, told Ma'ata Latu and her half brother Sione Kulikefu to build
Tongan fales on the land, as they did. In December 1975, Ma'ata Latu and Sione
Kulikefu had a meeting with the estate holder, the Honourable Tu'ipelehake, at which
it was verbally confirmed to them, according to her evidence, that they could continue
to live on the land, looking after it, until its eventual survey and subdivision, when
they would receive it. Following an exchange of fales between them, at the behest of
Tapua Latu, Ma'ata Latu completed in early 1982 the construction of a more
substantial timber and iron house, about which she erected a fence and planted trees.

110 [6] It was towards the end of 1993 that the First Appellant and his father, Vaima'ali
Mo'unga, arrived back in Fotua from the United States where they had been living for
many years and to where Vaima'ali Mo'unga returned after a couple of years. The
First Appellant and later the Second Appellant, as well as Vaima'ali Mo'unga while
he was in Fotua, stayed at the allotment, either in Ma'ata Latu's house or her brother’s
fale, he having left for Australia. Without any attempt at an exhaustive recital of the
events, it can be said that the sharing of the allotment was far from successful.
Ultimately, in 1999, Ma'ata Latu's house was demolished by the Appellants, her
objection being futile to prevent them doing so. There was considerable dispute
between the parties about the circumstances under which Ma'ata Latu was effectively

120 evicted and the house was demolished, but no dispute that she was required to vacate
and the demolition was carried out.
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[7] Notwithstanding what had occurred, Ma'ata Latu's son, the Respondent, was able
on 16 October 2000 to obtain registration as the holder of the subject land, being the
part of the allotment near the centre of the village formerly occupied by his mother.

[8] That Ma'ata Latu "had been chased out of her home by the [Appellants]" was
denied by the First Appellant in evidence, and her account of events was disputed.
But the trial judge, having listened to the evidence and cross-examination, firmly
held: "'l accept Ma'ata’s version of events." His Honour also said: "I found her to be a
reliable and credible witness and | preferred her evidence whenever it conflicted with
evidence given on behalf of the [Appellants].” His Honour expressly accepted Ma'ata
Latu's evidence concerning the genesis of the names "Heilala" and "Lolopua" and the
identification of the allotments referred to by those names.

[9] Following her eviction, Ma'ata Latu went to see the estate holder, the Honourable
Tu'ipelehake, and arranged for applications to be made by her son, the Respondent,
and her brother in respect of different parts of the allotment she called "Lolopua”. The
Honourable Tu'ipelehake signed both applications, which were then lodged in the
Ministry of Lands. The Honourable Fielakepa, as Minister of Lands, approved the
Respondent's application on 16 October 2000 and registration was effected on that
date, as has already been noted. After a survey had been completed, a Deed of Grant
was issued to the Respondent on 5 November 2001 in respect of the land the
possession of which is disputed in this appeal. The Deed of Grant referred to that land
as "Lolopua".

[10] On the face of it, the registration in the name of the Respondent would seem to
have determined the matter. But the Appellants relied on an earlier Certificate of
Land Apportionment issued upon an application made by Vaima'ali Mo'unga in 1992
in respect of the land described in the official Register as "Heilala". This certificate
would only be relevant to the present dispute if "Heilala" were the land near the
centre of the village. But in any case, it is worded as certifying that Vaima'ali
Mo'unga "has been conditionally registered” (emphasis added), and the form
employed is not one authorized by the Lands Act. The Minister gave evidence to the
effect the issue of such certificates had since come under review.

[11] If the so-called Certificate of Land Apportionment be put to one side, the
Appellants rely on the registration of Vaima'ali Mo'unga on 19 May 1993 in the
Register of the Ministry of Lands as a holder of the allotment known as "Heilala",
which they claim is actually the allotment described by Ma'ata Latu as "Lolopua". But
the Registrar of Lands, who gave evidence, disputed that this was the same land as is
described in the Respondent's Deed of Grant. Of course, if the trial judge was right in
accepting Ma'ata Latu's evidence, it could not be.

[12] A matter of the first importance, in this case, is the opportunity that the Judge
had to observe a number of witnesses including Ma'ata Latu in the witness box. His
assessment of their credibility cannot be set aside on appeal, except in the limited
circumstances allowed by the authorities. The Court of Appeal must acknowledge its
own inability to assess the evidence against the background of the trial itself of which
a transcript — especially an incomplete one — is at best a partial and flickering
reflection. Some of the authorities were collected in a passage in the judgment of this
Court in Jin-Chuan v Li [1999] Tonga LR 140 at 143:
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"It is, of course, well established that a trial judge's findings
of fact based on the credibility of witnesses, where their
demeanour may have influenced the decision, will only be set
aside in quite rare circumstances: SS Hontestroom v SS
Sagaporack [1927] AC 37 at 47, Watt v Thomas [1947] AC
484 at 487 and 488; [1947] 1 All ER 582, Abalos v Australian
Postal Commission (1990) 171 CLR 167 at 178 and 179; 96
ALR 354, Rennie v Commonwealth (1995) 61 FCR 351. In
Powell v Streatham Manor Nursing Home [1935] AC 243 at
255; [1935] All ER Rep 58, Lord Atkin stated the reason for
this rule in vivid words, when he said that the appellate court
‘can never recapture the initial advantage of the judge who

T

saw and believed'.

[13] One significant witness's demeanour in the witness box the trial judge could not
assess; that was Vaima'ali Mo'unga, who did not give evidence. A medical certificate
in vague terms was produced to account for his absence, but no application was made
to call him on another occasion.

[14] The starting point in the consideration of the appeal must be to determine
whether, in the circumstances, it is appropriate for this Court to overturn the trial
judge's conclusion accepting Ma'ata Latu's evidence concerning the identity of each
of the areas of land described as "Heilala" and "Lolopua”. In our opinion, that
conclusion should stand. The result is that the registration of Vaima'ali Mo'unga of 19
May 1993 on which the Appellants rely related to the land on the outskirts of the
village ("Heilala™) and could not have prevented the grant that was made to the
Respondent of land near the centre of the village ("Lolopua").

[15] But the Appellants made a further attack on the Respondent's registration and
grant which, though not pleaded as a ground of invalidity, was dealt with and rejected
by the trial judge. They urged that the Minister of Lands, in registering the grant of a
town allotment to the Respondent, had acted contrary to .50 of the Land Act. The
contention was that the Respondent did not come within para. (a) or (b) of that section
and that, as to para. (c), on which the trial judge relied, he made no application to test
the availability of land falling within that paragraph. To assist understanding of the
argument, we set out s.50, as follows:

"50. Land for allotments shall be taken from the hereditary
estates in accordance with the following rules —

(@) an applicant for an allotment lawfully resident in an
hereditary estate shall have his allotments out of land
available for allotments in that estate;

(b) where there is no land available in the estate in which the
applicant is resident, then the allotment shall be taken out
of some other estate held by the noble or matapule in one
of whose estates the applicant is resident;

(c) if no land is available in any hereditary estate held by the
noble or matapule in one of whose estates the applicant is
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resident then the allotment shall be taken out of the
hereditary estate of any other noble who is willing to
provide such allotment;

(d) if no land is available under rule (c) then the applicant
may have his allotment from Crown Land;

(e) an applicant for an allotment to be granted out of Crown
Land shall have his tax and town allotments from such
particular portion of Crown Land as the Minister may
decide:

Provided that an applicant already resident on Crown Land
shall where possible be granted the allotments from the
particular area of Crown Land in which the applicant is
resident.”

[16] But there is a number of answers to the Appellants' contention.

[17] In the first place, the Minister of Lands was not joined as a party to the
proceeding. If the registration and deed of grant were to be set aside on the ground
that he acted unlawfully, that would require him to be joined and heard.

[18] Secondly, we agree with the learned Judge that an infringement of s.50 was not
shown. In para. (c), the question is whether land "is available™ in the relevant
hereditary estate, not whether an application has been made for it. The Minister may
have more than one way open to him to ascertain the answer to that question. In any
case, unless there is proof to the contrary, a presumption of regularity would protect
the registration effected and the deed of grant issued: Phipson on Evidence, 14 ed.
(1990) 5-15; The Queen v Reynolds [1893] 2 QB 75. It is true the presumption is
rebuttable, but it has not been rebutted.

[19] Thirdly, an infringement of a statutory provision regulating the performance of
an official act does not necessarily spell invalidity. It depends on the true construction
of the Act: Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR
355 at 388-391. In the course of the discussion in their joint majority judgment,
McHugh, Gummow, Kirby and Hayne JJ referred to the distinction sometimes made
between mandatory and directory provisions, and said (at 390-391):

"A better test for determining the issue of validity is to ask
whether it was a purpose of the legislation that an act done in
breach of the provision should be invalid. ... In determining
the question of purpose, regard must be had to 'the language
of the relevant provision and the scope and object of the

whole statute'.

[20] In applying this test to s.50, the Court must take account of two other sections in
the immediate context of s.50 which expressly provide that disregard of their
requirements has the consequence of nullifying any grant: sections 48 and 49. But
s.50 contains no rule laying down any such consequence. In our opinion, s.50 is
intended to set out rules to guide the Minister, but not to create a ground upon which
a third party can attack the validity of a grant.
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[21] It follows that the trial judge was right to reject the Appellants' defences and to
uphold the Respondent's claim based on the Deed of Grant of that part of "Lolopua”
which was described therein, being situated in an area near the centre of the village of

Fotua. The appeal must be dismissed with costs.
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Saulala anorsv R

Court of Appeal, Nuku'alofa
Burchett, Tompkins, and Salmon JJ
AC 15/2003

28 July 2004; 30 July 2004

Criminal defamation — appeal against conviction - inadequate indictment —
appeal allowed

The complainant was the former Attorney General and Minister of Justice Tevita
Tupou. In February of 2001, the second appellant was interviewed by the first
appellant on a television programme broadcast by the third appellant. The earlier part
of the programme criticized the activities of a Mr Pohiva and the Democracy
Movement. The first appellant then moved the discussion to Mr Tupou and an
incident about one year prior to the interview when he lost his office keys. These
were later returned by Mr Pohiva. The portion of the interview relied upon as
containing the defamatory comments was set out in full in the indictment. The
appellants were found guilty after trial before a jury of criminal defamation. They
appealed against that verdict. There was no appeal against the sentence later imposed
upon them. When the matter came on for hearing counsel for the appellants
abandoned the appeal in respect of the 2™ and 3™ named appellants. Accordingly the
Court dismissed the appeals by those parties and awarded costs to the respondent. The
appeal by the first appellant was on three grounds: that the verdict handed by the jury
was perverse; that the trial Judge erred in respect of the "no case to answer"
submission made before the trial Judge by leaving to the jury a question which was
for the Judge alone; and that the verdict handed down by the jury was procured by the
prosecution due to an irregularity arising from the closing speech of Crown Counsel
causing a substantial wrong or miscarriage.

Held:

1.  The prosecution was put on the basis that this was a joint enterprise and
that the first appellant effectively adopted and encouraged the use of the
words by the second appellant and was thus responsible for the offence.
That was the way it was put to the jury.

2. It was a responsibility of the Judge to determine whether or not the
indictment discloses the existence of an offence by the person to whom it
was directed. The Judge asked the jury to determine that question. He
should not have done so. The question as to whether the indictment
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disclosed the existence of an offence against the appellant was a question
of law. As such it was for the Judge to determine.

3. The way in which the indictment was worded could only lead to the
conclusion that the appellant was being charged in respect of the words
that he used. The Crown's concession absolved him from any direct
liability for those words. Defamation arose from the utterance of words
which had the defamatory meanings complained of. Where the words
relied on to establish the offence were not uttered by the person charged, it
was essential that the indictment made it clear that that person was
responsible or jointly responsible for the words of the person who actually
spoke them. This was particularly the case where both people spoke. In
criminal proceedings an accused was entitled to be tried on an indictment
that clearly disclosed the nature of the crime alleged against him.

4. The appeal was allowed because of the inadequacy of the indictment. The
conviction was quashed. The appellant was entitled to costs to be fixed if
necessary by the Registrar.

Counsel for appellants : Mr Edwards
Counsel for respondent : MrKefu
Judgment

[1] The appellants were found guilty after trial before a jury of criminal defamation.
They appealed against that verdict. There was no appeal against the sentence later
imposed upon them. When the matter came on for hearing before us Mr. Edwards,
counsel for the appellants, abandoned the appeal in respect of the 2™ and 3™ named
appellants. Accordingly the Court dismissed the appeals by those parties and awarded
costs to the respondent. This judgment is concerned only with the appeal by Sangster
Saulala.

Background facts

[2] The complainant in these proceedings was the former Attorney General and
Minister of Justice Tevita Tupou. In February of 2001, the second appellant was
interviewed by the first appellant on a television programme broadcast by the third
appellant. The earlier part of the programme criticized the activities of a Mr Pohiva
and the Democracy Movement. The first appellant then moved the discussion to Mr
Tupou and an incident about one year prior to the interview when he lost his office
keys. These were later returned by Mr Pohiva. The portion of the interview relied
upon as containing the defamatory comments was set out in full in the indictment. It
is only the introductory portion of the indictment under the heading "Particulars of the
Offence" which is the subject of the appeal. It reads:

"Sangster Saulala of Tofoa on or about 20 of February 2001
at Nuku'alofa, you did together with Semisi Kailahi, defame
the character of Tevita Tupou, the former Attorney General
and Minister of Justice when you broadcast the television
programe "Check it Out" on Oceania Broadcasting Network
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Television, where together with Semisi Kailahi you stated as
follows: ."

[3] The indictments against the other appellants were worded similarly with, in each
case, the particular appellant named first. The trial Judge summed up to the jury in a
careful and helpful manner. He used a flow chart to assist the jury and to identify the
elements of the offence and the various defences raised, with guidance as to the
circumstances in which a guilty or not guilty verdict would be appropriate.

[4] The jury returned a verdict of guilty against each appellant. Each of the first and
second named appellants was fined $500.00 and the third named appellant was fined
$750.00.

The appeal
[5] The notice of appeal contains the following grounds:

1.  The verdict handed by the jury was perverse whereby no
jury of reasonable men, properly directed, could have
found defamation by the first appellant.

2. The learned trial Judge erred in respect of the "no case to
answer" submission made before the trial Judge by leaving
to the jury a question which was for the Judge alone.

3. The verdict handed down by the jury was procured by the
prosecution due to an irregularity arising from the closing
speech of Crown Counsel causing a substantial wrong or
miscarriage.

The 3™ ground was not pursued in submissions. These grounds will be addressed in
order.

Ground one

[6] Counsel for the appellant claims that the Crown Prosecutor conceded that there
was no defamation by the first appellant and therefore no reasonable jury could have
found a guilty verdict against the first appellant.

[7]1 The Crown Prosecutor claims that he made no such concession. In fact his
concession was that the words actually spoken by the first appellant were not
defamatory. However, the prosecution was put on the basis that this was a joint
enterprise and that the first appellant effectively adopted and encouraged the use of
the words by the second appellant and was thus responsible for the offence. It is clear
from the Judge's summing up that this in fact is the way it was put. At page four of
the summing up the following passage appears.

"The Crown also invites you to conclude that Sangster
Saulala is as equally responsible for the words published by
Semisi Kailahi as he would have been had he actually spoken
them himself. The Crown argues Sangster Saulala was
manager of the television station and the host of the



120

130

140

150

160

228

[2004] Tonga LR

programme and that he, as it were, set Semisi Kailahi up to
say the allegedly defamatory things he did say about Tevita
Tupou and then he allowed the statements to be broadcast. ...
so the Crown invite you to conclude that they did it together
and Saulala is just as responsible as Kailahi for what was
said".

Ground two

[8] This ground alleges that there was a serious defect on the face of the indictment.
The indictment is claimed to be defective as a result of the concession claimed to
have been made by the Crown. It is further claimed that the Judge should have held in
favour of the appellant on a "no case to answer" application. Upon analysis this
ground really raises the same point as the first, that is to say the issue is whether the
indictment is appropriately worded to include the first appellant as a party to a joint
enterprise. In this respect the Judge in his summing up gave a direction to the jury
which should in fact have been the subject of a ruling by him. This is because it raised
a legal issue. This passage may also be found at page four of the summing up and
follows a question raised by the Judge as to whose show the programme really was.
The Judge said:

"Counsel did not address you on this point specifically but
when you look at the indictment, you might like to ask
yourselves does it, as the prosecutor contends, make it clear
that the Crown is alleging that Sangster Saulala is liable for
the words spoken by Kailahi. If you do not think that it does
then you should reject Crown Counsel's invitation to make
Saulala responsible for anything that Kailahi said. This is a
criminal prosecution and it is up to the Crown to word their
indictment in such a way that an accused person knows
exactly all the allegations that are being made against him. If
there is any doubt in your mind arising from the wording of
the indictment then you have to give the benefit of that doubt
to the accused".

[9] As noted above it is a responsibility of the Judge to determine whether or not the
indictment discloses the existence of an offence by the person to whom it is directed.
In the above quoted passage the Judge asks the jury to determine that question. He
should not have done so. The question as to whether the indictment discloses the
existence of an offence against the appellant is a question of law. As such it was for
the Judge to determine. This issue is now the central question for determination in
this Appeal.

[10] For the Crown, Mr. Kefu submits that the first appellant was involved in the
defamation through his actions before, during and even after the broadcast. He
submits that the broadcast was a joint enterprise so that the words used by Mr. Kailahi
were in effect also used by Mr. Saulala.

[11] It is important to note that the Crown did not charge Mr. Saulala as a party to Mr.
Kailahi's offence. Rather Mr. Saulala was charged along with Mr. Kailahi as a
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principal offender. However the indictment does not make it clear that the Crown is
alleging that Mr. Saulala is liable for Mr. Kailahi's words.

[12] The way in which the indictment is worded can only lead to the conclusion that
Mr. Saulala is being charged in respect of the words that he used. The Crown's
concession absolves Mr. Saulala from any direct liability for those words. In the
context of this case defamation arises from the utterance of words which have the
defamatory meanings complained of. Where, as in this case, the words relied on to
establish the offence were not uttered by the person charged, it is, in our view,
essential that the indictment make it clear that that person is responsible or jointly
responsible for the words of the person who actually spoke them. This is particularly
the case where, as here, both people have spoken.

[13] These are criminal proceedings. An accused is entitled to be tried on an
indictment that clearly discloses the nature of the crime alleged against him. In our
view this indictment fails to do that and the appeal must succeed on that ground.

Ground three

[14] This ground was not addressed in submissions and it is only necessary to refer to
it briefly. The ground relies upon a statement in the closing speech of Crown Counsel
and in effect claims that the Crown Counsel put the matter to the jury on an incorrect
legal basis in his closing address. That cannot provide a ground of appeal. It is the
Judge's responsibility to direct the jury on matters of law. The summing up made it
clear that the jury was bound to accept and act upon the directions of law given by
him.

Result

[15] Because of the inadequacy of the indictment the appeal is allowed. The
conviction is quashed. The appellant is entitled to costs to be fixed if necessary by the
Registrar.
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To'ofohe v Minister of Lands

Court of Appeal, Nuku'alofa
Ford ACJ, Burchett and Salmon JJ
AC 12/2003

29 July 2004; 30 July 2004

Land law — compensation for surrender of land — no evidence of alleged
promise — claim dismissed

The appellant's late father, Fotu, was the holder of a tax allotment in Ha'apai. It
bordered the seashore with a total area of 3a Or 32p and was adjacent to a
Government quarry. The then Minister of Land Hon Tuita, requested the landholder
to surrender a total of 2r 1.4p so the government could continue to quarry material
from that land. That area included the initial 1r 31.6p and it would leave Fotu's ‘api
with a total area of 2a 2r 30.6p. The appellant alleged that his father was in New
Zealand at the time and so the appellant had a meeting with the Minister at which it
was suggested that his father surrender the 2r 1.4p. In return the Minister offered him
an 8acre 'api in 'Eua together with monetary compensation. The appellant did not
want the compensation or the land in 'Eua. What he wanted was an 8acre 'api in
Tongatapu and he alleged that when he told the Minister, it was promised to him.
Fotu died on 20 September 1994 and, on 19 September 1995, the appellant swore an
affidavit as heir to the 'api in Ha'apai and a town allotment in Haveluloto his father
had also held. The appellant already held a town allotment and so the Haveluloto
allotment was held in trust for his son, then under 16 years. Nu'u'anga was registered
in the appellant's name on 17 July 1996. The appellant's case was that there had been
a firm promise by the Minister of Lands. There was no land immediately available in
Tongatapu and the appellant said that the Minister gave instructions that a search
should be made for land. The respondent denied any promise was made as alleged by
the appellant. He admitted he had the power to recommend compensation but pointed
out that no claim had been made apart from the claim for an allotment in Tongatapu.
He had offered an acre of land in Ha'apai but it had not been taken up. The
respondant further asserted that the claim was time barred under section 170 of the
Land Act. The Court dismissed the appellant's claim and concluded that neither Hon
Tuita nor any subsequent Minister of Lands had promised 8 acres of land in
Tongatapu in exchange for the 2r 1.4p of land surrendered. The appellant's appealed
on the grounds that were confined to matters of fact.

For the Land Court decision, see To'ofohe v Minister of Lands [2003] Tonga LR 160.
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Held:

1. The evidence fell well short of establishing that the Land Court erred in
the finding that there had been no agreement by Hon Tuita to grant 8 acres
of land in Tongatapu to the appellant. The Land Court enjoyed the
advantage of hearing and observing all the witnesses and was in a far
better position to assess the value of their evidence. Even had the Land
Court transcript been available, the Court would still have been under that
disadvantage. In short, nothing was advanced by the appellant's counsel to
persuade the Court that the conclusions reached by the Land Court were
unsound or not open to it on the evidence.

2. As no promise had been made by any of the Ministers, then no cause of
action ever arose to trigger off the statutory limitation period under section
170 of the Land Act.

3. The appeal was dismissed with costs to the respondent.

Cases considered:

Havea v Kingdom of Tonga [2000] Tonga LR 31

Hutton v Palmer [1990] 2 NZLR 260 (CA)

Polynesian Airlines (Investments) Ltd v Kingdom of Tonga [2000] Tonga LR
168 (CA)

Rae v International Insurance Brokers (Nelson Marlborough) Ltd [1998] 3
NZLR 190 (CA)

Watt or Thomas v Thomas [1947] AC 484

Statute considered:
Land Act (Cap 132)

Rules considered:
Court of Appeal Rules 1990

Counsel for appellant : Ms Tonga
Counsel for respondent : MrKefu
Judgment

[1] Although it was not entirely clear from the pleadings, the appellant's cause of
action is based on breach of contract. His late father, Fotu, was the holder of a tax
allotment in Ha'apai. The allotment, comprising a total area of 3a Or 32p, was situated
adjacent to a Government quarry. The quarry had intruded onto Fotu's land and the
Government had ended up paying compensation for the material removed. In 1985
the Minister of Lands, Hon Tuita, was anxious to obtain the use of more of Fotu's
allotment as a source of coral rock for completion of the construction of the Ha'apai
airport runway. Fotu at that time was living in New Zealand. The Minister requested
him to surrender a total of 2r 1.4p which included the area of 1r 31.6p affected by the
unlawful intrusion.

[2] It is the appellant's case that as a result of the approach from the Minister, an
agreement was reached between Fotu and the appellant on the one part and the
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Minister of Lands on the other whereby Fotu, with the consent of the plaintiff,
surrendered 2r 1.4p of his tax allotment on the assurance from the Minister that the
plaintiff, as Fotu's heir, would be given in exchange an 8 acre allotment in Tongatapu.

80 [3] In his letter of surrender dated 13 August 1985 addressed to the Minister, Fotu
said:

"I have received your decision which was conveyed by the
clerk. Therefore I do consent for the surrender of 2 roods 1.4
perches from portion of my tax allotment which is known as
Nu'u'anga situated at Pangai Ha'apai, for the work.

Therefore, authority has been given to Masao Paasi to finalise
with you an allotment in Tongatapu for farming."”

[4] Masao Paasi was Fotu's half brother. He was also a licensed law practitioner. The
Privy Council approved the application for surrender on 8 October 1985. The
90 following day the plaintiff swore an heir's affidavit to Fotu's allotment. We cannot tell
from the documentation before us how or when the process was put in place but
counsel are in agreement that the surrendered land is now in the Government's name.

[5] The appellant commenced proceedings in the Land Court on 21 November 2001.
In his statement of claim he alleged that every year after 1985 he and/or Masao Paasi
visited the Minister to follow up on the exchange of land agreement but the advice
they received was that the Government was still working on it. It is further pleaded
that in the year 2000 the then Minister of Lands, Hon Tu'i‘afitu, assured the plaintiff
that he would be given an 8 acre allotment in Tongatapu from part of the Sia'atoutai
subdivision, which was land reverting to the government that had been leased by the
100 Free Wesleyan Church, but nothing came out of that assurance. In his prayer for relief
the plaintiff seeks an order that the Minister should grant and register in his name 8
acres from the Sia'atoutai land or, alternatively, an order for payment of $60,000
compensation for the 2r 1.4p surrendered and the rock quarried therefrom.

[6] In his decision dated 9 July 2003, the Chief Justice noted:

"The plaintiff gave evidence that his father was in New
Zealand at that time (1985) and so the plaintiff had a meeting
with the Minister at which it was suggested that his father
surrender the 2r 1.4p. In return the Minister offered him an 8a
‘api in 'Eua together with monetary compensation. The

110 plaintiff did not want the compensation or the land in 'Eua.
What he wanted was an 8a 'api in Tongatapu and, when he
told the Minister, it was promised to him."

[7] After considering that, and all the other evidence before him, including the
documentary evidence, the Chief Justice dismissed the appellant's claim concluding
that neither Hon Tuita nor any subsequent Minister of Lands had promised 8 acres of
land in Tongatapu in exchange for the 2r 1.4p of land surrendered. His Honour said:

"Having considered all the evidence, | am not satisfied that
the plaintiff has proved there was any agreement by Hon
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Tuita to grant 8 acres of land in Tongatapu. | accept the
surrender was at the request of the Minister and that land may
have been offered in exchange. However, I am not satisfied
on balance that the Minister would have offered 8a of the
most valuable and scarce land in exchange for 2r 1.4p of even
a very productive quarry. There was no land available in
Tongatapu and he would have been, | am satisfied, well aware
of that fact. . . .

The final sentence in the letter of surrender from Fotu shows
the chance of obtaining land in Tongatapu had occurred to the
plaintiff's father but there is nothing to support the contention
that Tuita accepted that; neither is there anything in the Privy
Council decision to suggest any such consideration.

I am satisfied on the balance of probabilities that there was no
such promise given by the Hon Tuita or any subsequent
minister and the claim for an order allocating land fails."”

[8] In relation to the claim for compensation, the Chief Justice noted that no
evidentiary basis had been adduced to support the sum claimed of $60,000. While
accepting that no compensation had been paid for the land surrendered, His Honour
opined that compensation should first be sought from the Government through the
Minister and only if the sum offered was inadequate would it be appropriate for a
claimant to seek a review by the court. Finally, the Chief Justice went on to uphold a
claim advanced by the defendant that the proceeding was statute barred in that it was
commenced outside the 10-year limitation period prescribed by section 170 of the
Land Act.

[9] The appellant's grounds of appeal are confined to matters of fact and we say at
once that he, therefore, faces a formidable task. The principles applicable where an
appeal is against findings of fact made by a Lower Court are well-established. They
were considered in some detail in the majority judgment of this court in Polynesian
Airlines (Investments) Ltd v Kingdom of Tonga [2000] Tonga LR 168. In that case,
reference was made to Lord Simonds's well-known speech in the House of Lords in
Watt or Thomas v Thomas [1947] AC 484 and to what this court referred to as "the
powerful recent statements of principle" in the decisions of the New Zealand Court of
Appeal in Rae v International Insurance Brokers (Nelson Marlborough) Ltd [1998] 3
NZLR 190 at 199 and Hutton v Palmer [1990] 2 NZLR 260 at 268. In the latter case,
Somers J., delivering the judgment of the Court of Appeal, said:

" ... an appellate Court is under the disadvantage that it has
not seen or heard the witnesses. In a case which depends on
an opinion as to conflicting testimony an appellate Court will
not interfere unless it can be shown that the trial judge has
failed to use or has palpably misused his advantage; it ought
not to reverse the conclusions at which he has arrived merely
from its own comparison and criticisms of the witnesses and
its own view of the probabilities of the case."



234 [2004] Tonga LR

[10] An appellant's task in an appeal against findings of fact becomes even more
daunting when, as in the present case, the Court has no transcript before it of the
evidence given in the Court below. Order 8 Rule 2 of the Court of Appeal Rules 1990
provides that transcripts of proceedings will not be prepared unless requested by a
party when lodging a notice of appeal or respondent's notice. No such request was
made in the present case. We were told by counsel for the appellant that she had made
a request for the transcript at the call-over of cases for the Court of Appeal session but

170 there was also a suggestion that the fee, which needed to be paid in advance, had not
been deposited with the Registrar. Whatever the reason, if the transcript was
considered important to the appellant's appeal then it behoved counsel to make sure
that it was available.

[11] The principal ground of appeal advanced by counsel for the appellant was that
the learned Chief Justice erred in his finding that there had been no agreement by Hon
Tuita to grant 8 acres of land in Tongatapu to the appellant. We see no need in this
judgment to repeat all of the submissions presented to us by counsel in support.
Suffice it to say that they fell well short of establishing the proposition contended for.
The Chief Justice enjoyed the advantage of hearing and observing all the witnesses

180 and he is in a far better position to assess the value of their evidence than this
appellate Court. Even had the Land Court transcript been available to us, we would
still have been under this same disadvantage. In short, nothing has been advanced by
the appellant's counsel to persuade us that the conclusions reached by the Chief
Justice were unsound or not open to him on the evidence.

[12] Ms Tonga quite fairly conceded before us that there was no evidence before the
Court to support the appellant's contention of the land exchange agreement apart from
the evidence of the appellant himself and Mr Paasi coupled, of course, with Fotu's
letter of surrender. The Chief Justice noted that the current Minister of Lands, Hon
Fielakepa, had ordered a thorough search to be made of all the files held by the

190 Ministry of Lands both in Tongatapu and Ha'apai but he had been unable to locate
any record to suggest that an exchange of land had ever been agreed to.

[13] In a letter dated 19 June 1997 which the appellant wrote to the then Minister of
Lands, he made reference to a Mr 'Amanaki Puniani, and indicated that he was
actually a witness when the Minister made his alleged promise. We were told by
counsel that Mr Puniani was a senior officer with the Ministry of Lands and at the
time of the negotiations he would have held the title of either Secretary or Deputy
Secretary of Lands. Surprisingly, Mr Puniani was not called as a witness by either
party. He may or may not have been able to shed light on the issues in contention.
The point we make, however, is that it was up to the appellant to prove his claim and
200 the Chief Justice could only make his findings on the evidence he had before him.

[14] Having reached the conclusions we have on the principal ground of appeal, it is
unnecessary for us to go on to consider the limitation point apart from noting, of
course, that if no promise had been made by any of the Ministers, as was the finding
of the Chief Justice, then no cause of action ever arose to trigger off the statutory
limitation period under section 170 of the Land Act.

[15] There has been no appeal against the finding by the Chief Justice that no
evidentiary basis had been adduced at the hearing in support of the compensation
claim of $60,000. If there was no promise for an exchange of land in consideration
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for the land taken and the rock quarried, it follows that compensation in one form or
another is payable to the appellant by the Crown. It appears from the Land Court
judgment that compensation had earlier been calculated and paid to the landholder in
respect of the material taken from the allotment by the unlawful intrusion referred to
earlier. We have no details, however, as to how that figure was calculated or whether
the calculation met with Fotu's approval.

[16] If the land in question had been resumed compulsorily under Part 1X of the Land
Act for public purposes then the method of determining compensation is provided for
in section 143 of the Act but in a case like the present, where the land appears to have
been acquired on a less formal basis, the observations made by the Chief Justice no
doubt offer a sound practical procedural approach to a claimant seeking
compensation. In other situations, as is illustrated in the judgment of Finnigan J. in
Havea v Kingdom of Tonga [2000] Tonga LR 31, the situation can be more complex
and the Court may be called upon to intervene and carry out a compensation
calculation.

[17] Before us, Mr Kefu acknowledged that at the Land Court hearing the Crown had
conceded that should the appellant fail to obtain the principal relief he sought of the
exchange of land, then compensation was properly payable to him by the Crown.
Counsel quite properly conceded that that was still the Crown's position.

[18] Part IX of the Land Act provides a code for the taking of land for public
purposes and for the payment of compensation. Even though the land in question was
not formally resumed by the Crown under those provisions, they still appear to
provide an appropriate guide for sensibly determining the outcome of the present
case. Part IX does not prescribe any limitation period for claiming compensation and
we think a strong argument could be made that compensation should be treated
differently from a claim for debt or damages which, of course, would be subject to the
statutory five-year limitation period. As it turns out, however, the responsible
approach taken by the Crown makes it unnecessary for us to finally determine this
issue.

[19] We did hear argument on the question of costs. We have considered counsel's
submissions but we see no reason to depart from the usual practice of awarding costs
to the successful party. The appeal is dismissed with costs to the respondent.
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R v Ta'ufo'ou anor

Supreme Court, Nuku'alofa
McElrea J
CR 5-6/2004

5, 6 August 2004; 10 August 2004
Criminal law — possession of illicit drugs - proved

On Monday 10 November 2003, the two accused were at their home in Ha'ateiho
when a police party arrived to execute a search warrant obtained on the basis that the
two accused were unlawfully keeping and selling Indian hemp. They were charged
with possession of illicit drugs contrary to s 4(a) of the lllicit Drugs Control Act
2003. It was alleged that the accused did "knowingly without lawful excuse have in
their possession 16 small plastic bags containing leaves of cannabis plant". There was
no challenge to the validity of the search, or of the signed statements made by each
accused subsequently at the Central Police Station. All evidence tendered was
therefore admitted. Nor was there any challenge to the scientific analyst's
identification of the contents of the plastic bags as cannabis, and his evidence that
Indian hemp was the same thing as cannabis. The defence did not call evidence. The
sole issue raised by the defence was the question whether the Crown had proved
beyond reasonable doubt that the items taken by the police in the search were the
same items as were tested by the analyst.

Held:

1.  The six elements of the charge were proved beyond reasonable doubt: the
identity of the accused, the time and place of the alleged offence, that it
was an illicit drug, possession of such a drug, knowingly, and without
lawful excuse.

2. With respect to the question whether the Crown proved beyond reasonable
doubt that the items found in the living room of the house were the same
items as the analyst found to be cannabis. A reasonable doubt was not the
same thing as a remote doubt — the possibility of error must be a
reasonable one and not a remote or theoretical one.

3. All elements of the charge against each accused were proved beyond
reasonable doubt and they were accordingly convicted of the charges
before the Court.
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Statutes considered:
Drugs and Poisons Act (Cap 79)
Ilicit Drugs Control Act 2003

Counsel for the Crown : MrKefu
Counsel for the accused . Ms Mangisi
Judgment

The accused, the charges and the principal issue

This trial has involved two accused, Vikita Ta'ufo'ou ("the first accused") and
his partner Fa'umata Latu ("the second accused"), each of whom was committed for
trial and last week tried before me (sitting as a Judge alone) on charges of possession
of illicit drugs contrary to s 4(a) of the new Tongan drugs legislation — the Illicit
Drugs Control Act 2003 (“the Act"). The particulars of each charge is that the
accused did "knowingly without lawful excuse have in your possession 16 small
plastic bags containing leaves of cannabis plant”. | am told that this is the first case to
reach trial under this Act, but the trial did not directly raise issues of interpretation of
the Act.

The equivalent charge under the previous law would have been possession of
Indian hemp contrary to s 36(b) of the Drugs and Poisons Act.

The 2003 Act came into force on 23 October of that year. Eighteen days later,
on Monday 10 November 2003, the two accused were at their home in Ha'ateiho
when a police party arrived to execute a search warrant obtained on the basis that the
two accused were unlawfully keeping and selling Indian hemp. There has been no
challenge to the validity of the search, or of the signed statements made by each
accused subsequently at the Central Police Station. All evidence tendered was
therefore admitted. Nor was there any challenge to the scientific analyst's
identification of the contents of the plastic bags as cannabis, and his evidence that
Indian hemp is the same thing as cannabis. The defence did not call evidence. The
sole issue raised by the defence was the question whether the Crown had proved
beyond reasonable doubt that the items taken by the police in the search were the
same items as were tested by the analyst. | will however have to make findings on all
components of the charge.

Elements of the charge
Section 4 of the Act provides:

"Any person who knowingly without lawful excuse, the proof
of which shall lie on him: possesses, manufactures, cultivates,
uses or supplies an illicit drug; or engages in any dealings
with any person, for the import, export, ..[etc] ...of an illicit
drug; commits an offence and shall be liable upon conviction
to a fine not exceeding $750,000 or imprisonment for a term
not exceeding 25 years or both."
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There are six elements of the charge as stated in the indictment, and each must be
proved to the required standard, which is proof beyond reasonable doubt.

1.  The identity of the accused. The defence accepted that
the two accused in Court were in fact the same people as
those whose house was searched and who were arrested
80 and interviewed about this matter. Identity was not an
issue in the trial.
2. The time and place of the alleged offence. This was
proved to be 10 November 2003 at Ha‘ateiho in
Tongatapu.
3. Aniillicit drug. The term "illicit drug" is defined in s 2 of
the Act to mean any drug listed in Schedule 1 of the Act
or anything prescribed by regulation to be an illicit drug.
"Cannabis" appears twice in Schedule 1, at the beginning
and at the end.
90
The schedule commences in the following way:
ILLICIT DRUGS
The following drugs, designated by their international non-proprietary names or the
names used in international conventions in force their isomers, esters and ethers,
their salts, including the salts of any such isomer, ester or ether, and any
preparations including any such substances are illicit drugs unless exempted by law:
(FROM SCHEDULE IV OF THE CONVENTION ON NARCOTIC DRUGS, 1961)

Acetorphine Acetyl-alpha-methyl- Methyl-3fentanyl
Cannabis and fentanyl Methyl-3thio-
cannabis resin Alphacetylmethodol fentanyl
Desomorphine Alpha- methylfentanyl MPPP

Etorphine Beta-hydroxyfentanyl Para-flurofentanyl
Heroin Beta-hydroxy-methyl-3- PEPAP
Ketobemidone tetanyl Thiofentanyl

I have reproduced all of this part of the schedule. The point was not raised in this trial
but if the Crown had relied on this part of the schedule its scientific witness may have
100 had to give evidence that the substance examined by him was the same as the one

designated in the table by its name, its isomers esters and ethers, and by its salts. It is
far from clear to me, considering the layout of this table, exactly which isomers esters
and ethers, and which salts, relate to cannabis and cannabis resin. No such evidence
was given. The point can be left to another trial to be explored.

The other place where cannabis is listed is in the last part of Schedule 1 under
the heading OTHER ILLICIT DRUGS.

This list includes-

Cannabis fruit
Cannabis plant (whether fresh, dried, or otherwise) — that
110 is, any plant of the genus cannabis.
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Cannabis seed
Cannabis oil

I assume for present purposes, although the point was not argued, that where the
Crown relies in this part of Schedule 1 it is not required to consider the full
designation described in the opening paragraph of the schedule, as there are no stated
isomers esters and ethers, and no stated salts, for the "other illicit drugs".

I find proved in this case that the material analysed by the analyst included
cannabis plant material. In this case no certificate of analysis was produced under s.
36(1) of the Act and instead the analyst Siale'uvea Finau gave evidence of his
examination and testing of samples taken from 10 of the 16 plastic bags (chosen at
random). Although the material was described in the police documents as Indian
hemp, he explained that hemp is a common English name for cannabis, the botanical
name being cannabis sativa L. Mr Finau was not sure where the name "Indian" hemp
had come from, but suggested that it may have been its place of origin at one time —
hemp having been found in many countries including India, Egypt, and so on. In any
event he was definite in his evidence that "Indian hemp is cannabis" and there was no
challenge to his evidence that the samples were in fact cannabis.

4. Possession of such a drug. The 16 plastic bags of
material were found in a small black bag beside an
armchair in the living room of the accused's home. They
were the only people in the house and each separately
admitted that they had been using the material to smoke
marijuana, which Mr Finau explained is one "used form"
of Indian hemp (cannabis), namely the dried leaves and
flowers. (The other used form is compressed resin and is
called Hashish). The first accused said it was his
marijuana, and the second accused said it was their
"smoking stuff". Possession of the drugs by the two
accused has been proved.

5. Knowingly. Section 4 requires that the accused
"knowingly" possesses the drug. Each accused was aware
they had possession of the drug, which they had used for
smoking. Indeed the second accused said she had dropped
the bag beside the chair when she saw the police dog used
in the search.

6.  Without lawful excuse, the proof of which shall lie on
him. Although there is no punctuation and no word "and"
in the expression "knowingly without lawful excuse", |
interpret the section as meaning that the prosecution must
prove that the accused acted knowingly and without
lawful excuse — that is, the accused must have knowledge
that he possesses the drugs, not that he has no lawful
excuse.

I accept Mr Kefu's submission for the Crown that the section imposes an onus on the
accused to prove any lawful excuse relied on. As no evidence was given by the
accused, they did not seek to prove a lawful excuse, and indeed they candidly
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admitted to the police that they had the drug for the purpose of using it, which is
illegal.

The sole issue argued by the defence.

160 This leaves the sole issue as the so-called "chain of evidence" concerning the
seized items, and the question is whether the Crown has proved beyond reasonable
doubt that the items found in the living room of the house at Ha'ateiho are the same
items as the analyst Finau took samples from and found to be cannabis.

I was impressed with the organisation of the police party that went to Ha'ateiho
on the day in question. The items were found by Police Officer Hausia. They were
photographed by police photographer PC Vailea, and then taken into the custody of
PC Tangulu who had been designated as exhibits officer. | am quite satisfied that he
kept the items in his possession in a plastic bag all the time until the party returned to
the Central Police Station. There was a slight discrepancy between the recollections

170 of witnesses as to who travelled with whom on the way back, but does not affect my
conclusion.

Likewise | am satisfied that the items were locked in a cabinet in the Drugs
Squad rooms at the Police Station except when they were taken out to be shown to
each accused during their interviews, or taken to the Magistrates Court with the
accused. On all occasions when they were taken out of the locked cabinet this was
done by PC Tangulu in the presence of PC Kaho, who had the only key to the Drugs
Office and the only key to the drugs cabinet, or by PC Kaho himself. Indeed he kept
the keys on a ring worn around his neck like a necklace. In addition PC Kaho was the
Investigating Officer for this case, and also the recording officer. | am completely

180 satisfied that when the items were removed from the cabinet they were in the
possession of one or other officer, or both of them, and of nobody else.

Ms Mangisi nevertheless attacked the police case in two other ways. She
suggested that the absence of any seal placed on the items in the drugs cabinet meant
that they could be tampered with and no-one would know. That is only a theoretical
possibility in this case, but the evidence is that there was no other drug exhibit in the
cabinet at the relevant time, and so long as the items remained in the cabinet and no-
one else had access to the two keys (to the room and to the cabinet) then there is no
reasonable possibility of their having been tampered with. A reasonable doubt is not
the same thing as a remote doubt — the possibility of error must be a reasonable one

190 and not a remote or theoretical one.

The other line of attack was the fact that there was no register for the removal of
exhibits from the cabinet and their return to the cabinet. There was a register for the
removal of exhibits from the Police Station, but it was not required to be filled in if
the items remained at the Police Station. | accept that the police procedures, which
otherwise seemed to me to be very thorough, could be further improved if the register
was used in both ways and not just for external movements, and that is something the
Crown may wish to consider for the future. But in this case where the evidence is so
strong, the absence of such a register does not cause or contribute to a reasonable
doubt about the security of the exhibits.

200 Nor do | accept that the fact that the analyst found in the samples not only
Indian hemp leaves but also flowers and seeds, suggests that the items were different
to the Indian hemp leaves referred to by other witnesses and in the charges laid
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against the accused by the police. The inference that | draw is that the flowers and
seeds were not immediately obvious on a visual inspection, although the trained eye
of the scientist saw them without a microscope. From my own view of the exhibit in
Court | was not surprised that others did not refer to flowers and seeds. Further, |
accept Mr Kefu's point that it was not put to the relevant police witnesses that there
were in fact seeds and flowers (as well as leaves) in the plastic bags. Finally, I record
for completeness that as possession of the leaves alone constituted an offence, it was
210 not necessary to refer to the flowers or seeds in the charges or the indictment.

Conclusion
All elements of the charge against each accused have been proved beyond
reasonable doubt and they are accordingly convicted of the charges before the Court.
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R v Saafi

Supreme Court, Nuku'alofa

McElrea J

CR 300/2003

9-13 August 2003; 12 August 2004

Criminal procedure — alleged defect in indictment — no confusion or prejudice

The accused faced two charges of manslaughter by negligence arising from the
driving of a motor vehicle on 18 January 2003. Two of the passengers in that vehicle
were killed following an impact between that motor vehicle and a Toa tree beside the
road. At the closing of the Crown case, Mr Veikoso made two submissions upon
which he sought the Court's rulings. The first was that the indictment was defective
and second, that there was no case for the accused to answer.

Held:
1.

The evidence was not clearly in favour of the accused and it was a matter
for the jury to decide when they weighed up all the evidence. So there was
a case to answer and the Court ruled accordingly in respect of the second
submission.

The question was whether it was fatal to the Crown's position, that s 92
was not referred to in the indictment. Section 92 was the only section that
created the separate offence of manslaughter by negligence, which was a
sub-set of the wider category of manslaughter. The offence with which the
accused was charged was clearly stated in the indictment. The Court
considered that the charge was clearly stated and no confusion or prejudice
was caused.

The Court concluded that the alleged defect was a mere technicality of no
merit or substance, and it would be wrong for the trial of the driver of the
vehicle in which two young people tragically died to be abandoned on
such a basis. The requirements of justice did not support that result but
suggested that the trial should proceed.

Cases considered:
Kitekei'aho & Tonga v R [1991] Tonga LR 46
R v Clifford Nelson (1977) 65 Cr App R
R v Mandair [1995] 1 AC 208
Sayer v Police [1963] NZLR 221
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Statutes considered:
Constitution (Cap 2)
Crimes Act 1961 (NZ)
Criminal Offences Act (Cap 18)
Summary Proceedings Act 1957 (NZ)
Traffic Act (Cap 156)

Rules considered:
Indictment Rules 1971 (UK)

Counsel for prosecution : MrKefu
Counsel for the accused : Mr Veikoso

Ruling on Defence Applications

The accused faces two charges of manslaughter by negligence arising from the
driving of a motor vehicle on 18 January 2003. Two of the passengers in that vehicle
were killed following an impact between that motor vehicle and a Toa tree beside the
road.

At the closing of the Crown case, Mr Veikoso made two submissions upon
which he sought my rulings. The first was that the Indictment is defective and second,
that there is no case for the accused to answer.

The second submission can be disposed of simply. Mr Veikoso's submission
was that the Crown's own evidence shows that the accused when he drove the vehicle,
was too drunk to understand anything and did not know what he was doing and he did
not consent that it would happen — which | take to mean that the accused's driving
was not intentional. He therefore relies on the defence of “intoxication”. Under s
21(4) of the Criminal Offences Act, intoxication can be one element taking into
account in deciding whether there is necessary intention. Here the intention that the
Crown has to prove is the intention to drive the motor.

Mr. Veikoso referred to some of the witnesses' evidence to the effect that the
accused was so drunk that he was not in control of himself or able to know what he
was doing. For the Crown Mr Kefu pointed to other evidence, for example the fact
that he had walked around the vehicle to the driver's seat before he started driving and
that he had succeeded in driving the vehicle for some 5 miles before losing control
and this accident occurred. | agree with the Crown that the evidence is not clearly in
the favour of the Accused on this point and it is a matter for the jury to decide when
they weigh up all the evidence. So there is a case to answer and I rule accordingly.

I turn now to the first submission made, namely that the Indictment is defective.
Mr. Veikoso's submission was primarily that the statement of offence in the
Indictment refers to s 86(1)(b) of the Criminal Offences Act which is culpable
homicide, and it is different from manslaughter by negligence which is s 92 of that
Act.

It is important to record the form of the Indictment. It contains 2 counts, each
identical to the other except that the name of the deceased differs. | therefore will set
out the details in respect of count 1 only. The Indictment reads as follows:

"Heneli Saafi is charged with the following offences:
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STATEMENT OF OFFENCE
(Count 1)

80 Manslaughter by negligence, contrary to section 86 (1) (b)
and 93, Criminal Offence Act (Cap 18)
PARTICULARS OF OFFENCE
(Count 1)

Heneli Saafi, did on or about 18th January, 03 at 'Utulau
Area, drive motor vehicle J4316 on the road between Ha'alao
and 'Utulau and by your negligence, caused the said vehicle to
sway off the road and it an iron tree nearby beside the road
causing the death of Latu Moimoi."

Mr. Veikoso's submission is primarily that the "statement of offence” refers to s
90 86(1)(b) and s 93 and not to s 92. | now set out the relevant sections:

85. Homicide is the killing of a human being by any means
whatsoever and is either culpable or not culpable.

86. (1) Culpable homicide consists in the killing of any person
either-
(@ by an unlawful act; or
(b) by omission without lawful excuse to perform or observe
towards such person any legal duty; or
(c) by the commission of an unlawful act combined with the
omission of a legal duty; or
100 (d) by causing a person through threats or fear of violence or
through deception to do an act which causes that person's
death; or
(e) by wilfully frightening a child or sick person.
(2) Culpable homicide is either murder or manslaughter.

I note that s 87 defines the situations in which culpable homicide is murder, ss 88 to
90 deal with defences to murder, and s 91 deals with the penalty for murder.

92. Culpable homicide which does not amount to murder is
manslaughter and if such homicide was caused by
negligence the offence is only manslaughter by

110 negligence.

93. Every person who commits manslaughter by negligence
shall be liable to imprisonment for any period not
exceeding 10 years and every person who commits
manslaughter in any other way than by negligence shall be
liable to imprisonment for any period not exceeding 15
years.

94. When a person is charged with manslaughter in
connection with the driving of a motor vehicle by him and
the court is of the opinion that he is not guilty of that



120

130

140

150

160

R v Saafi (SC)

245

95.

@)

(b)

offence but that he is guilty of an offence under section 25
of the Traffic Act, he may be convicted of that offence
although he was not charged with it.

(1) Every person who undertakes whether by a legally
binding contract or otherwise to do any act the omission of
which is or may be dangerous to human life is under a
legal duty to do that act and any death resulting from the
non-performance of any such act shall be deemed to be a
death caused by an omission to perform a legal duty
within the meaning of section 86(1)(b).

(2) Every person having in any manner whatsoever the
charge of any other person unable by reason of detention,
youth, old age, sickness, insanity or any other cause to
withdraw himself from such charge is under a legal duty to
supply such other person with the necessaries of health
and life and any death resulting from omission to do so
shall be deemed to be a death caused by an omission to
perform a legal duty within the meaning of section
86(1)(h).

(3) "Necessaries of health and life" includes proper food,
clothing. shelter and medical or surgical treatment.

(4) Every person who-

has in his possession or under his control anything
whatever animate or inanimate which in the absence of
precaution or care may endanger human life, or

erects, makes or maintains anything whatever which in
the absence of precaution or care may be dangerous to
human life,

is under a legal duty to take reasonable precautions against
and to use reasonable care to prevent such danger to life
and any death caused by the omission to take such
precaution or care shall be deemed to be a death caused by
an omission to perform a legal duty within the meaning of
section 86(1)(b).

Mr. Veikoso submits that culpable homicide is different from manslaughter by
negligence driving. He submits that section 95 "highlights” s 86(1)(b), by which I
assume that he means s 95 defines the scope of omissions to perform a legal duty that
can be the subject of s 86(1)(b). | asked Mr Veikoso whether he meant that the
Indictment should have referred to s 86(1)(a) - killing "by an unlawful act" - and he
said, No, it should have referred to s 92 which specifically deal with manslaughter by
negligence. Mr Veikoso submitted that s 86(1)(b) would have covered a charge
against Latu Moimoi had he not died in the accident as it was his duty to his
passengers that Mr. Veikoso said he had breached - he supplied the vehicle and had
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the license to drive the vehicle, and the accused told him that he was not capable of
driving and yet he insisted he do so.

Mr Kefu was not responsible for drawing up the Indictment but conceded that
the usual practice of the Crown Law Office was to lay a charge of manslaughter by
negligence under ss 92 and 93 of the Act. | hope that the Crown Law office will
revert to that practice in all future cases and avoid the debate we have had today.
Nevertheless Mr Kefu submitted that the reference to s 86(1)(b) was not inappropriate

170 - i.e. that there was indeed a death as a result of an omission without lawful excuse to
perform or observe a legal duty towards the deceased, and that duty was a duty of
care to all passengers and to other persons using the road.

I agree with that submission. Such a duty is established for example by s 25 of
the Traffic Act dealing with driving without due care and attention, or driving
dangerously, which are stated to be offences. And in my view the prosecution must
bring any case of manslaughter, including manslaughter by negligence, within one or
more of the five limbs of s 86(1). Section 86 defines culpable homicide, so whether it
is murder or manslaughter that is alleged, the killing must come within at least one of
those five limbs. One would think that driving cases might more naturally come

180 within paragraph (a) — an unlawful act - than paragraph (b) - breaches of duties to
other persons, but in my view both paragraphs are open on the facts on this case.

I reject the submission by Mr Veikoso that ss 95 and 96 are the only possible
applications of s 86(1)(b). That is not what the statute says.

The question then is whether it is fatal to the Crown's position, that s 92 is not
referred to in the Indictment. Certainly s 92 is the only section that creates the
separate offence of manslaughter by negligence, which is a sub-set of the wider
category of manslaughter. Nevertheless, as Mr Kefu submitted, the test is whether the
Indictment clearly identifies the offence with which the accused is charged. Mr.
Veikoso did not take issue with that proposition and | accept it.

190 In his submission developing that general proposition Mr Kefu submitted:

(a) that the Indictment states the offence as "manslaughter by
negligence” and refers to s 86(1)(b) and s 93, and he
pointed out that section 93 gives a different penalty for
manslaughter by negligence than for other cases of
manslaughter, and accordingly the accused knew what the
charge was and what penalty he would face.

(b) The particulars of the offence clearly state that the
Accused was driving at a particular place and time and by
his negligence caused the vehicle to leave the road and hit

200 the tree thereby cause the deaths of the deceased. Thus
again it was made clear that manslaughter by negligence
was alleged.

(c) Mr Kefu submitted that there was no prejudice alleged or
possible as the Indictment clearly shows the offence, and
the statement of offence and the particulars both refer to
manslaughter by negligence. | agree, and indeed as | will
mention shortly, the fact that the application was made
after the Crown case had closed shows Mr Veikoso was
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able to conduct the accused's defence without any
confusion as to the charge that he faced.

Mr Kefu referred me also to clause 13 of the Constitution, which states that no-one
shall be tried on any charge except that which appears in the indictment. (That is
beyond argument of course, but for myself | doubt the accuracy of the draftsman's
marginal note, "Charge cannot be altered"). Mr Kefu presumably also had in mind
clause 11, which requires every indictment to be in writing and to "clearly state the
offence charged against him and the grounds for the charge". It was his submission
that this indictment did clearly state the charge of manslaughter by negligence, and
the ground for the charge.

Mr Kefu also referred to the requirement of s 94 of the Criminal Offences Act,
that an accused who is not guilty of manslaughter in connection with the driving of a
motor vehicle may nevertheless be found guilty of one of the lesser offences set out in
s 25 of the Traffic Act, even though he was not charged with such offence. |
understood Mr Kefu's point to relate to the "No Case to Answer" submission, and not
to the alleged defect in the indictment. If there is a problem with the indictment, such
that it does not clearly state the offence charged, | assume (though the point was not
argued) that the whole basis of the trial is affected and the jury does not get to the
point of finding the accused not guilty of manslaughter by negligence and considering
the statutory alternatives.

(For completeness | note Mr Veikoso's submission that s 94 is invalid as in
breach of clause 13 of the Constitution, but this overlooks paragraph (d) of the
savings to clause 13 — "Any Act may provide that a person charged with an offence
may be convicted of another offence (not being a more serious offence) arising out of
the same circumstances").

I have not been referred to any case law, except the case which Mr Veikoso
recalled upon sighting yesterday the former Webster J now returned to Tonga as
Chief Justice. Mr Veikoso's recollection of the case may be amiss as the report of the
case when found — Kitekei'aho & Tonga v R [1991] Tonga LR 46 - shows that the
Court of Appeal confirmed Webster J's approach to s 86(1)(b). Further, the case does
not decide whether that provision can be applied to manslaughter by negligence,
which was the point being made by Mr Veikoso.

Mr Veikoso submitted that it was too late for the Crown to cure any problem by
an amendment of the indictment because the Crown had closed its case. Mr Kefu
neither responded to this submission nor sought leave to amend the indictment. That
still leaves the Court however with the question whether an amendment is necessary
in the first place.

In my view the essential question in this case is whether the indictment “clearly
state[s]" the offence charged, as required by clause 11 of the Constitution. There is no
requirement that | am aware of in the statutes or regulations of Tonga for the charge
to include a reference to the statute creating the offence, or to the section of the
statute, which creates the offence. The position may be contrasted on the one hand
with the position in the United Kingdom, where rule 6 of the Indictment Rules 1971
expressly requires that the statement of offence in the indictment shall contain a
reference to the section of an Act creating the offence. On the other hand in New
Zealand s 328 of the Crimes Act 1961 refers to form 4 of the Second Schedule to that
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Act which contains specimen charges and none of these contain any reference to the
statutes or sections creating the offences.

The case law from any country must be approached with caution taking into
account the legislative framework in that country governing the laying of charges or
form of indictments. Nevertheless some guidance can be obtained from some of the

260 cases that | have been able to locate in the time available.

In Sayer v Police [1963] NZLR 221 it was held by McCarthy J that the statutory
reference in an information charging an offence is not strictly part of the charge, even
though the form of an information in the Second Schedule to the Summary
Proceedings Act 1957 calls for a reference to the section on which the charge is
based. The learned Judge considered that the defendants were fairly informed of the
substance of the charge against them, but went on to say (page 223) that the question
remains whether the mistake in the statutory reference is fatal. The judgment then
states that "in many cases unless there is an amendment, a conviction would not be
warranted”, but it stopped short of saying "that in all cases there must be an

270 amendment". The Court then went on to apply s 204 of the Summary Proceedings Act
dealing with defects, irregularities, omissions and want of form.

It seems therefore that McCarthy J considered that a statutory reference is not
part of the charge and if it was incorrectly stated and no prejudice was caused it could
be cured under s 204. He did not agree however that amendment of the information
was necessarily required.

From the opposite side of the world, the House of Lords dealt with the form of
an indictment in R v Mandair [1995] 1 AC 208. Although the focus in that case was
on the issue of indictments charging offences that do not exist, the opinion of Lord
Mustill at page 229 draws the distinction between defects that render the count a

280 nullity, and those which render it defective. The latter, he points out, may be cured by
an amendment. | gather that the very power to amend an indictment is in some doubt
following Tonga's repeal of the reference to general UK legislation, but the point does
not arise as there has been no application to amend.

The opinion of Lord Mackay of Clashfern LC at page 216 refers to rule 6 of the
Indictment Rules 1971 noted above and describes the requirement that the statement
of offence in the indictment shall contain a reference to the section of the Act creating
the offence as "an essential part of the indictment and must be so since it is guilt of a
contravention of the statute that gives the court power to impose punishment."

Another case dealing with the rule 6 of the Indictment Rules 1971 is R v

290 Clifford Nelson (1977) 65 Cr. App. R. The Court of Appeal held that an indictment,
which failed to state the statute which the accused was alleged to have contravened
was merely defective and was not a nullity. That case however also does not assist the
Crown here, because the defect still required to be remedied — either by applying
some statutory proviso, or by amendment. However, again it is a case based on an
express rule that the statutory provision be stated in the indictment.

Archbold Criminal Pleading, Evidence and Practice (2001, and Supplement
2003) suggests a slightly broader approach. Under the heading "Defects in the
indictment" there is a section at para 7-78 headed "(iv) Duplicity and other defects of
form". Here it is said that a conviction will not be quashed unless it is "unsafe", and

300 further that "a conviction will not be rendered unsafe on account of some drafting or
clerical error, or omission, or discrepancy, or departure from good or prescribed
practice.”
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Standing back from the cases and returning to the requirement of the
Constitution, the question is whether the offence with which the accused is charged is
clearly stated in the indictment. In my view it is. | note that the alleged defect has not
prevented the accused through his counsel from conducting his defence to the charge.
After discussions between counsel it was indicated by Mr Kefu in his opening address
to the jury that it was conceded by the defence that the two deceased had died as a
result of a motor vehicle accident in which the accused was the driver. It was not
disputed during the examination of witnesses that death occurred following the
vehicle in which the deceased were passengers leaving the road and hitting a Toa tree.
Mr Veikoso put to several prosecution witnesses that his client was so drunk that he
did not know what he was doing, and further that he had been required to take over
the driving despite his protests that he was too drunk and did not know how to drive a
vehicle with a manual gear shift. There was a degree of acceptance of these
propositions, and this in turn enabled Mr Veikoso to advance the "No case"”
submission based on a defence of lack of intention to drive the vehicle due to extreme
intoxication — referring to s 21(4) of the Criminal Offences Act.

All of this demonstrates that the defence has understood completely that the
charge here was one of manslaughter by negligence in relation to the driving of the
accused, and counsel has conducted himself accordingly. There can be no suggestion
that the accused has not understood the charge, or that any prejudice has been
suffered by the alleged defect — certainly none was suggested by Mr Veikoso.

It is pertinent also to examine the structure of the legislation concerning
manslaughter by negligence. Its logical framework in my view is as follows:

1.  There is no such crime committed unless first there is a
culpable homicide as defined in s 86.

2. Unless the Crown alleges and proves the additional
requirements for murder, the crime is no more than
manslaughter. — ss 87 — 92.

3. Manslaughter by negligence, although a separate offence
(s 92), is a subset of manslaughter cases distinguished
only by the fact that a lesser maximum penalty applies —
see s 93.

This indictment refers to the relevant sections dealing with the first and third steps,
but not the second. If a reference to s 92 had been added it would have been
complete. | regard this therefore as a case of an incomplete reference rather than an
erroneous one, and it is for this further reason that I consider that the charge has been
clearly stated and no confusion or prejudice caused. The words "manslaughter by
negligence" are clearly stated in the charge, and the particulars of the charge refer to
all the necessary factual ingredients to support such charge. The omission of one of
three sections does not alter or detract from that in any way. As a result no
amendment is required to the indictment.

My conclusion is that the alleged defect is a mere technicality of no merit or
substance, and it would be quite wrong for the trial of the driver of the vehicle in
which two young people tragically died on this day to be abandoned on such a basis.
The requirements of justice do not support that result but suggest that the trial should
proceed.
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R v Saafi

Supreme Court, Nuku'alofa
McElrea J
CR 300/2003

9-13 August 2004; 27 August 2004

Sentencing — manslaughter — considerations in suspending sentence of
imprisonment

On 13 January 2003 the defendant Heneli Saafi was the driver of a van, which
swerved off the road and hit a Toa tree, killing two young passengers seated in the
back of the van, Malina Tu'uta aged 21 and Latu Moimoi aged 20. At the time there
were 4 or 5 other young people in the van, all of whom suffered various degrees of
injury. The defendant was at the time aged 20 and did not have a driver's licence. He
had been drinking and was put under heavy pressure to drive. The defendant was
found guilty on two counts of manslaughter by negligence, one count relating to each
deceased.

Held:

1. The attitude of the deceased's families was relevant because they were
victims of the offending. The Courts in Tonga were entitled to take
victims' views into account in sentencing, although the final decision
remained the responsibility of the sentencing judge. This was appropriate
in a country like Tonga where the cultural emphasis upon apology and
restitution underlined the important role of victims in dealing with the
aftermath of offending in the community.

2. The Court relied on the following four key factors. First of all, the very
low level of personal blame. Secondly, the absence of previous
convictions. Thirdly, the relative youth of the offender. Last was the
defendant's acceptance of personal responsibility and his strong remorse.
The Court concluded that a sentence of imprisonment was called for, but
that the four key factors required that the whole of the sentence of
imprisonment should be suspended.

3. The defendant was sentenced to two years' imprisonment, which was
suspended for two years. There were three conditions of the suspending of
the sentence: that the defendant carry out 120 hours of community service
in accordance with the terms of the community service order; that the
defendant attend any Iron Ministry rehabilitation program recommended
by his supervisor; that the defendant not drive any motor vehicle for the
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next two years, and that if he wished to drive a vehicle after that he must
first obtain a driver's license.

Cases considered:
R v Holani [2001] Tonga LR 161 (CA)
R v Tofavaha [2000] Tonga LR 316 (CA)

Counsel for the Crown . MrKefu
Counsel for defendant . Mr Veikoso

Sentencing Remarks

Facts for sentencing purposes

On 13 January 2003 the defendant Heneli Saafi was the driver of a van, which
swerved off the road and hit a Toa tree, killing two young passengers seated in the
back of the van, Malina Tu'uta aged 21 and Latu Moimoi aged 20. At the time there
were 4 or 5 other young people in the van, all of whom suffered various degrees of
injury. The defendant was at the time aged 20 and did not have a driver's licence.

The defendant was found guilty on two counts of manslaughter by negligence,
one count relating to each deceased.

The evidence was that immediately before the leaving the road — just on the
outskirts of the village of Ha'alalo, the vehicle was seen swerving from one side of
the road to the other, there being two swerves in each direction from the time the van
was seen by two men cycling out of the bush on to the road. It is likely, in my view
that the vehicle was out of control because the driver had lost consciousness through
the combined effect of drunkenness and tiredness.

While these facts stated on their own suggest very serious offending, there are
some most unusual facts concerning the defendant's decision to drive which in my
view amount to unusually strong mitigating circumstances. | will return to these
shortly, but should first outline the events of the day.

All the young people in the van had been at a picnic at Halaika Beach in the
southeast corner of Tongatapu Island. The picnic was organised by or for a netball
team. The defendant had been asked to prepare a piglet for the picnic, and he had up
all the previous night doing that, while drinking with friends. More alcohol was
consumed before going to the beach, and again at the beach.

In the middle of the afternoon some of those at the picnic left in the van to buy
some more alcohol and collect a friend from Kolovai at the opposite end of the island.
(This friend was Malina, the girl who died in the accident.) Throughout all of this
time the van was being driven by Latu Moimoi, the male who later died in the
accident. The van belonged to his father, and he (Latu) had a driver's licence.

When the group got to Kolovai, Malina's mother refused to allow her to go to
the picnic, but she managed to leave the house and meet up with the van a short
distance away where she got in and sat on the back seat. At this stage Latu was still
the driver, and the group of young people was intending to return to the picnic.

It is clear that Latu was very keen to sit with Malina in the back of the van,
because after driving only a few hundred metres he stopped the van and asked the
defendant to take over the driving so that he could sit in the back with her. The
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80 defendant had been in the back of the van up until this point. He did not want to
become the driver.

How then did the defendant come to take over the driving? That is the
question.

It is clear that there was a high level of pressure or coercion was exerted on the
defendant, although no threat of any sort was made. There was no evidence at trial of
the threat to the defendant referred to in the probation report.

When asked to drive, the defendant said that he did not want to because he was
too drunk. He also said that he did not know how to drive a vehicle with a manual
gear shift. Latu did not accept this and said he could instruct him how to drive from

90 the back of the van. The defendant still declined to drive, and said he was too tired, as
he had been up all night. Still Latu insisted that he drive. Their voices were raised, so
it seems that this had become an argument between them. It seems that Latu had
already got out of the drivers seat by now, because the defendant's statement to the
police referred to the fact that the others insisted he (the defendant) should drive
because Latu had already got out and the van was stopped. As a result of this
combined pressure and against his own judgment the defendant gave in and took over
the driving.

The difficulties that he had getting started — namely stalling the engine twice,
and moving forwards in a jerking fashion that indicated to a following driver that the

100 defendant did not know how to drive — proved that he was correct in his claim that he
did not know how to use manual gears.

I therefore gained a picture of a young man who was far too drunk to drive but
was put under heavy pressure to do so and pointed out all the reasons why he should
not do so. Having tried to reason with Latu, and Latu being determined he would sit
in the back with the girl Malina, there was then a stalemate where the van was
stationary and going nowhere, and some of the others in the group started telling the
defendant he should drive.

Of course the defendant should not have given in. He should have stood firm.
That is the legal position, especially when he did not have a driver's licence in the

110 first place. | do not agree with Mr Veikoso that the defendant is a completely innocent
person, and to the defendant's credit he believes he shares some of the blame,
according to the probation report. But the reality of the matter was that the very same
intoxication that the defendant was giving as a reason not to drive, probably
weakened his judgment and in part explains the bad decision that he made. It is likely
that peer pressure from others in the van, arising from the frustration of their "getting
nowhere", also had a part to play.

The facts of this case are therefore most unusual — | have certainly not come
across the likes of it before — and | believe they result in a greatly reduced level of
culpability or blame on the part of the defendant. On the facts presented at trial, the

120 deceased Latu (who was himself drunk, according to his sister Olivia) could, if alive,
have been charged as a party to the manslaughter of Malina. | say that conscious that
he is not here to defend himself, but the defendant's account of the matter to the
police - he did not give evidence at trial - was supported by several prosecution
witnesses.
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I agree also with the submission of Mr Veikoso to the jury that it is amazing that
no-one in the van spoke up to support the defendant and tell Latu to back off and
leave the defendant in the back of the van. In a sense, the whole group, were a party
to wrong decision that the defendant made, because it appears that none of them
spoke up for what was right. Probably alcohol had something to do with that as well.

The defendant defended the charges on the basis that he was not conscious of
what he was doing, and was not capable of forming the intention to drive. The Crown
had not argued for any reduced element of mens rea and | instructed the jury that a
lack of intention to drive would be a complete defence to both manslaughter by
negligence and the alternative charge of drunken driving, and if there is a reasonable
doubt about it the Crown had not proved its case and you the defendant was Not
Guilty.

I agree with the verdict that the jury reached, as | consider that the defendant did
make a conscious decision to drive, and knew what he was doing, even though he did
not want to drive and did so only after great pressure was put on him. I consider it
very likely that having driven for about 5 miles he lost consciousness at the wheel,
possibly also causing his foot to depress the accelerator and the vehicle to speed up.
When the passenger Vika shouted at him to slow down he did not respond, and did
not seem to understand anything. By then the vehicle was completely out of control
and on its fatal path towards the Toa (or "iron") tree. It is ironic but true that the
defendant's relaxed state due to unconsciousness may have saved him from greater
injury. He was found by the first person on the scene to be still behind the wheel and
apparently asleep.

Submissions of Mr Veikoso, and contents of probation report

Mr Veikoso in his submission today supported the probation report, which he
said covered most of what he was proposing to say. However he argued that although
he was convicted his client is an innocent person and the jury should not have
convicted him. | say to Mr Veikoso that that is not a proper submission to make at
sentencing. The sentencing judge must proceed on the basis that the jury's verdict is
right, and counsel are also required to accept that verdict for sentencing purposes. To
do otherwise undermines respect for the Court.

Mr Veikoso asked me to deal with his client by a suspended sentence.

The probation report by Heneli Telefoni is one that is very helpful to the
defendant and | was most impressed with its quality. The probation officer describes
the defendant as someone whose mother died in 1999 in New Zealand. His father has
remarried but lives in New Zealand. The defendant lives with two aunts but he is
working at the Pili Quarry and earns $40 a week, which he puts towards the family's
needs. The accident has brought about a change in his behaviour. He used to like go
out with friends to nightclubs and drink almost every weekend, sometimes heavily.
Despite that, his aunt Leti confirms that since this incident he has stopped drinking.
She confirms that he is a regular attender in the Catholic Church and takes part in its
activities.

The probation officer says that the defendant admits his guilt but his lawyer
advised him to plea Not Guilty. (The fact that he is prepared to take responsibility for
what happened counts in his favour, even though he did not plea Guilty - but a plea of
Guilty would have resulted in a lesser sentence than | am going to impose.) He adds
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that things are not going well for the defendant, because his mind never escapes the
incident; his only comfort is by going to Church and his being involved there
seriously. | take that as a further expression of his genuine remorse. He says that since
the accident he has not driven any motor vehicle.

Attitude of victims' families

An apology had been offered to both families of the deceased in the Tongan
way, and through the probation officer the defendant also apologises to the Court for
breaking the law.

The attitude of the deceaseds' families is relevant, in my view, because they are

180 victims of the offending. | believe that the Courts in Tonga are entitled to take
victims' views into account in sentencing, although the final decision remains the
responsibility of the sentencing judge. This is the position in a number of countries
overseas including New Zealand and Britain. | suggest it is also appropriate in a
country like Tonga where the cultural emphasis upon apology and restitution
underlines the important role of victims in dealing with the aftermath of offending in
the community.

Through the probation officer Malina's father explains his wishes that the court
gives the defendant a chance to face his future. He says that if his daughter had
obeyed her mother she would still be alive. He adds that he accepts the defendant's

190 apology and has forgiven him.

Latu Moimoi's mother says that her family had also forgiven the defendant. She
adds that after the incident her daughter 'Olivia (the sister of the deceased Latu) told
her that she was in the van and had asked her brother Latu to pick up the defendant,
but Latu didn't know that 'Olivia was the girlfriend of the defendant. She said that
after the incident 'Olivia gave birth to a baby girl and the defendant is the father, and
their families have accepted the defendant's apology. (I am ignoring the comment also
in the probation Report about 'Olivia's statement to her mother that Latu threatened to
punch the defendant if he did not drive, because 'Olivia did not say that in Court.)

The probation officer recommends that the defendant be given a suspended

200 sentence and that during the suspended period he is to attend the Ironman Ministry
Rehabilitation program, and that the Court also considers community work.

The defendant is a first offender and this is to his advantage. His good character
is also supported by his attitude to the matter as expressed in the probation report.

Previous court decisions

I am going to impose a suspended sentence of imprisonment together with
community work and other restrictions. First I must deal with two Court of Appeal
decisions where a suspended sentence was imposed in the Supreme Court but
overturned on appeal.

The first of these is Rex v Tofavaha [2000] Tonga LR 316 (CA). This involved a

210 prison officer who was drinking with other prison officers and drove a motor vehicle,

which crashed and killed an innocent party in another vehicle. The facts of that case
however are very different to the present case. The defendant drove at a speed that
frightened the female passenger and she asked to be allowed to get off the vehicle. At
page 3 of the decision is this passage:
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We must also disagree with the judge's suggestion that this
was not a pre-meditated crime. The respondent and his
companions chose to drink to excess and the respondent then
drove. Even after the danger, of his actions had been pointed
out to him by one to the passengers he continued to drive. He
no doubt did not intend the result that ensued but he certainly
should have realised that such an act was fraught with the
gravest danger. ... He, more than most people, should have
realised the consequences of his actions that night yet he
behaved in a grossly irresponsible manner. Any person who
kills another after choosing to drink and then to drive whilst
affected by the alcohol must realize that he will go to prison.

Whilst the last sentence is undoubtedly correct and would apply in the great majority
of cases, in this case there is a very reduced sense in which the defendant chose to
drive at all. His decision was not to drive but he was persuaded otherwise by his
companions despite his own endeavours.

In that case the Court of Appeal imposed a sentence of two years' imprisonment,
which was not suspended.

The second case is Rex v Holani [2001] Tonga LR 161 (CA) and | refer to the
majority decision given by Tompkins J. In this case - again a charge of manslaughter
by negligence — the Supreme Court imposed a sentence of 18 months' imprisonment,
which was suspended for two years, subject to conditions. On appeal the term of
imprisonment was upheld but it was to be suspended only after six months of the
sentence had been served. The conditions of suspension were amended.

Again, the facts of that case are very different to those before me. One of the
passengers actually asked the respondent to stop driving but he continued going at a
fast speed. He was driving both fast and recklessly and in an accident killed one
person and seriously injured others.

That case can be distinguished for several reasons. First of all in Holani the
driving occurred over a period of eight hours. In this case it was only a few minutes.
Secondly in Holani the defendant drove at a high speed when his passengers were
urging him to stop. In the present case the facts are almost the reverse. Thirdly in
Holani it was pre-meditated offending in the sense that the defendant drove knowing
that he was in an advanced state of intoxication. There was no pre-meditated factor in
this case.

The Court of Appeal referred to the decision in Tofavaha. It did not quote the
passage that | have quoted above, but a different passage, found at p 318 of the earlier
decision:

Whatever sympathy the judge may feel for the offender, he
cannot escape the fact that an innocent young woman has lost
her life as a result of the respondent's actions. The law has
always regarded the killing of another person as extremely
serious and the penalty must reflect that. There must be a
place for sympathy when a court is passing sentence, but it
cannot be allowed to supplant the duty to order a penalty
appropriate to the facts of the offence.
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Of course | accept that proposition in full but | say that the suspended sentence that |
am going to impose is not one reached out of sympathy for the defendant but is the
penalty appropriate to the unusual facts of this case.

Key factors in this case

The key factors that | rely on here in reaching a sentence are these. First of all,
the very low level of personal blame. Secondly, the absence of previous convictions.
Thirdly, the relative youth of the offender. Last is the defendant's acceptance of
personal responsibility and his strong remorse.

I have asked myself whether in the light of these facts it is necessary to impose a

270 sentence of imprisonment at all, but | believe that what the Court of Appeal said in

Holani at paragraph 21 is important. There the Court referred to the seriousness of
this type of offence and the need for the court to impose a sentence to demonstrate
clearly and beyond doubt to the community that where fatal injuries are caused by
persons driving while intoxicated, a relatively serious penalty must be imposed.
Therefore to emphasise the seriousness of this type of offence, and recognising the
need for a deterrent sentence, | have concluded that a sentence of imprisonment is
called for, but I believe that the four key facts that | have mentioned require in this
case that the whole of the sentence of imprisonment should be suspended.

The sentence imposed
280 Will the defendant now stand because | am about to impose sentence.

Heneli Saafi, you are now sentenced to two years' imprisonment, which will be
suspended for two years. There are three conditions of the suspending of this
sentence. The first is that you carry out 120 hours of community service in
accordance with the terms of the community service order now to be given to you.
This requires you to carry out general cleaning and tidying work at the Ironman
Ministry Centre. (The other conditions of that order are set out in the paper that will
be given to you.) The second condition of the suspension is that you attend any Iron
Ministry rehabilitation program recommended by your supervisor named in the order.
The third condition is that you do not drive any motor vehicle for the next two years,

290 and that if you wish to drive a vehicle after that you first obtain a driver's license.

Do you understand the terms of your sentence?

Defendant: Yes, Your Honour.

The Community work order is now given to you in writing and in the Tongan
language.

That completes the sentencing of this defendant.
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Supreme Court, Nuku'alofa

Ford J

CR 397/2003

6 and 11 August 2004; 13 August 2004

Criminal law — housebreaking — confession admissible - convicted

On the night of Saturday the 23rd of August 2003 the Crown alleged that the accused

broke into

a store at Tokomololo operated by the complainant, Pulotu Uele, and took,

without colour of right, five cartons of tin corned beef, one carton of gas lighters, 10
kg of sugar, one carton of peanuts and one carton of milk totalling in value $610. The
accused was charged with one count of housebreaking and one count of theft. The
accused denied the charges. There were no eyewitnesses to the break-in.

Held:
1.

There was a voir dire hearing to rule on the admissibility of certain
documents. The Court considered all the evidence and ruled that the record
of interview, statement of charges and so-called confession documents
taken by the police had been voluntarily given and that they were,
therefore, admissible.

Although the onus was on the Crown to prove all the necessary elements
of an offence, if an accused person wished the court to believe in the
existence of any particular fact then the burden of proof was upon him to
prove it.

Although, therefore, there were no eyewitnesses to the break-in, the Court
found the accused's confession to the police in relation to the two offences
reliable and cogent and the Court was satisfied that the Crown proved all
the necessary elements of each charge. The accused was convicted
accordingly.

Case considered:
Fa'aoso v R [1996] Tonga LR 42 (CA)

Statute considered:
Evidence Act (Cap 15)

Counsel for Crown : MrSisifa
Counsel for accused : Mr Kengike
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Judgment

The accused is charged with one count of housebreaking and one count of theft.
It is alleged by the Crown that on the night of Saturday the 23rd of August 2003 he
broke into a store at Tokomololo operated by the complainant, Pulotu Uele, and took,
without colour of right, five cartons of tin corned beef, one carton of gas lighters, 10
kg of sugar, one carton of peanuts and one carton of milk totalling in value $610. The
accused denies the charges.

There were no eyewitnesses to the break-in. The Crown called evidence from
the storekeeper, the police interviewing officer and two other witnesses, Masima
Kaufusi and Tevita Heimoana. The store proprietor, Uele, explained how he had
closed his shop at around 10:30 p.m. on the Saturday night and had gone to a kava
club. He did not realise that his shop had been broken into until the following
morning when he discovered that the bolt on the back door had been broken and
various items of groceries had been taken. He promptly reported the matter to the
police.

Forty five-year-old Masima Kaufusi told the court that the accused is his
nephew. He said that between 11:30 p.m. and midnight on the day in question, he and
others were drinking kava on the verandah of another shop in Tokomololo which
belonged to Teni Sapoi when the accused suddenly rode up on a bicycle and called
out to one of the drinkers, Tevita Heimoana. Masima said that the accused then left
and later returned carrying a pink bag containing tins of corn beef and some cartons
of milk. The witness said that the accused tried to sell the goods inside the bag and he
thought that Tevita had said that he would take them. Masima was asked in
re-examination whether Tevita had remained at the shop during the time that the
accused was away getting the bag and he said that he had done so.

The other Crown witness, 20-year-old Tevita Heimoana, was also at the store
drinking kava. He recalled the accused riding up on his bicycle but he denied
speaking with him. He said that he (the accused) then left the shop and approximately
half an hour later he returned on his bicycle carrying a pink bag containing tins of
corned beef. Mr. Heimoana said that the accused tried to sell the grocery items to the
shopkeeper but Teni was not interested in buying anything and so the accused rode
off again on his bike leaving the pink bag at the shop.

Tevita admitted that he knew the accused very well but he denied the
proposition put to him in cross-examination that, when the accused first rode up to the
shop on his bicycle, he spoke to Tevita and they both had then gone off together and
returned to the shop with the stolen goods in the pink bag. Tevita also denied that the
pink. bag belonged to him.

When police constable Fine was called by the Crown to produce statements
taken from the accused, Mr Kengike objected to their production upon the grounds
that they had not been given voluntarily and were, therefore, inadmissable under
section 21 of the Evidence Act (Cap 15). At that point, | called for a hearing on the
voir dire.

In evidence on the voir dire, the 19-year-old accused told the court that he had
been arrested by two police officers between 4 p.m. and 5 p.m. on 3 September 2003
and in the police car on the way back to the police station they had threatened him.
The accused described the threat in these terms:
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"They asked me if | had committed the offence and | said,

'no’. They then said, 'you better speak the truth or we'll kick

you'."
The accused admitted that nothing untoward happened to him once they arrived at the
police station and he had no complaints about the way that constable Fine conducted
the interview at 8 a.m. the following morning. In cross-examination the accused
admitted that he had not told anyone about the "threat" made by the officers in the
police car and he had revealed that information to his lawyer, for the first time, only
on the morning of the court hearing.

At one point during cross-examination, the accused appeared to admit that the
"threat" had not, in fact, taken place but a short time later he seemed to resile from
that concession. Then, at the very end of his evidence, in answer to a question from
the court, the accused said that the statement he had given to the police had, in fact,
been voluntarily given but what he had told the police was not the truth because he
had really been taking the blame for the offender who was his "very close mate",
Tu'ipulotu Taliauli.

After considering all the evidence on the voir dire, | ruled that the record of
interview, statement of charges and so-called confession documents taken by the
police had been voluntarily given and that they were, therefore, admissible.

When the hearing resumed, Mr Kengike submitted that the accused's confession
to the police alone was insufficient to justify a conviction unless it was corroborated
in some material respect. Counsel did not cite any authority in support of that
proposition and what he was suggesting was clearly wrong. As the Court of Appeal
has said in Fa'aoso v R [1996] Tonga LR 42 at 44:

"There is no requirement that a confession must be
corroborated. A confession alone can be sufficient to justify a
conviction, where the judge or the jury is satisfied that the
confession is reliable and cogent evidence."

As with any criminal prosecution, the onus remains on the Crown throughout to prove
all the necessary elements of each charge beyond reasonable doubt. The accused does
not have to give or call evidence.

In this case, the accused elected to give evidence. He was asked by his counsel
about his movements on the night in question. He explained that he had been at Fasi
earlier in the evening and then around 11 p.m. he had hitchhiked home to
Tokomololo. He told how he biked to Teni's shop and talked to Tevita Heimoana. He
said that Tevita told him where some stolen goods had been hidden and so they both
went to the spot. Tevita got a pink bag from his home and they filled it with corned
beef cans and cartons of milk and then they had both gone back to Teni's shop trying
to sell the shop proprietor the items in the bag. The accused said that when he realised
that the shopkeeper was not going to buy any of the goods, he left the bag at the shop
and went home to bed. The accused admitted that he knew the goods were stolen but
he denied having stolen them himself. He told the court that he believed Tevita was
the culprit.

The Crown's case relies heavily upon the accused's record of interview with
constable Fine. The accused told the police officer that on the night in question he and
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his friend Tu'ipulotu Talia'uli, who he referred to as "Puloto" had started drinking two
bottles of rum at around 6 p.m.. The interview continued:

"Q18. After drinking, where did you go then?

A. We walked over to the township of Tokomololo and to the
shop of PulotuUele beside some guava trees and planned to
130 break into the shop.

Q19. Who initiated the plan to break into Pulotu Uele's shop?
A. Pulotu Talia'uli.
Q20. How did you break into Pulotu Uele's shop?

A. Pulotu Talia'uli used an iron (metal) and put it through the
bolt of the back door and forced it open so we went inside.

Q21. What were you doing inside the shop?

A. | only took the corned beef carton and we took it then to
"Vaikeli". We returned to the shop and again took more
corned beef cartons and the milk box as well as a bag of sugar

140 and we took them also to Vaikeli. I think we twice came back
to take these goods to Vaikeli. We only ate one pound of
corned beef and afterwards we parted and Pulotu Talia'uli
went and slept.

Q22. Were did you go afterwards?

A. | came and again met one Tevita Heimoana of Tokomololo
and | told him that we should go again and get something to
pawn from the goods we had taken to Vaikeli.

Q23. Were you able to do that with Tevita Heimoana?

A. Yes, we went and took about five corned beef and some
150 tins of milk and packed it in a pink handbag.

Q24. Were you able to pawn those goods?

A. Yes, | and Tevita Heimoana came to Sapoi's shop at
Tokomololo and pawned it there but Sapoi's son did not
accept it so | left the bag with Tevita Heimoana and | went to
sleep."”
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The accused was asked questions in cross-examination about that particular passage
from his record of interview. He continued to maintain that what he had told the
police was not true because he was taking the blame to protect his mate, Pulotu. He
said that he had suspected that Pulotu had been involved because when the police
came to arrest him they had asked him if he had seen Pulotu.

The accused's statement to the police is obviously incriminating and, if | accept
it as credible, it is sufficient in itself to establish the Crown's case. Although the onus
is on the Crown to prove all the necessary elements of an offence, if an accused
person wishes the court to believe in the existence of any particular fact then, under
section 106 of the Evidence Act (Cap 15), the burden of proof lies upon him to prove
it.

The accused called no other evidence to establish his assertion that he was
elsewhere when the break-in occurred. His defence, therefore, relies heavily upon the
Court forming a favourable assessment of his credibility.

Crown counsel highlighted in his submissions two matters arising out of the
accused's statement to the police which he submitted the accused could only have
known about if he had been involved in the break-in. First, counsel asked rhetorically,
if the accused's story was correct and the only goods he had seen at "the spot" where
Tevita had shown him the stolen goods were tins of corn beef, how was it that he was
able to correctly say in his statement to the police that a bag of sugar had been taken
from the shop?

When this same query had been put to the accused in cross-examination, he
responded that he had known nothing about the goods taken from the shop but the
police officer had read out to him a list of the stolen items. He was challenged by Mr
Sisifa on this statement and it was put to him that the officer had not read out any list
of items taken from the shop. The accused seemed to accept that proposition and he
then indicated that Tevita had told him that sugar had been taken from the shop. I did
not find either explanation convincing.

The second point Crown counsel highlighted was the fact that the accused had
been able to correctly tell the police that access to the shop had been gained by
breaking the lock on the back door. How would he have known that, Mr Sisifa again
asked rhetorically, unless he had been present. When the accused had been asked for
an explanation, his response was, | was just guessing. | did not think of any other way
of getting into the shop." Again, | did not find that explanation convincing.

It is also difficult to understand the assertion by the accused that he had made
the false admissions to the police because he wanted to take the blame for the offence
as Pulotu was his close mate. It is obvious that that proposition does not stand up to
scrutiny. In his statement to the police the accused clearly identified Pulotu as the
ringleader. The police officer confirmed in evidence that after obtaining the statement
from the accused, a warrant had been issued for Pulotu's arrest but they had been
unable to locate him. Constable Fine acknowledged that Pulotu was known to the
police. He said, "this man (Pulotu) is a runner, a speedster. We cannot catch him."
The significant point, however, is that far from protecting Pulotu, the accused had
very clearly identified him to the police as the main culprit.

Finally, an important part of the accused description of events was rebutted by
his uncle, Masima Kaufusi. The accused had said that when he rode up to the shop on
his bicycle on the first occasion he had talked to Tevita and Tevita had told him about
the stolen goods and they had then both gone off together to retrieve them. For his
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part, Tevita denied that this had happened. 1 am not convinced that Tevita was as
innocent as he proclaimed in court but, significantly, even though Masima was
obviously uncomfortable giving evidence against his nephew, he confirmed in
evidence that Tevita had not gone off with the accused.
Although, therefore, there were no eyewitnesses to the break-in, | find the
accused's confession to the police in relation to the two offences reliable and cogent
210 and | am satisfied that the Crown has proved all the necessary elements of each
charge. The accused is convicted accordingly.



10

20

30

R v Vete anor (SC) 263

R v Vete anor

Supreme Court, Nuku'alofa
McElrea J
CR 112-3/2001

16-19 August 2004; 19 August 2004

Criminal law — assault with intent to rob and possession of arms without a
licence - guilty

The Crown contended that on 9 May 2001 the two accused, Vete and Latu, and their
former co-accused Latu Inu Paseka (now deceased) decided to rob the complainant, a
Chinese businessman (Ming Seng Tsay), using a gun provided by the first accused
Vete, and when they found he had no money on him they assaulted him to try and get
him into their car, still with the intent to rob him. The gun used was not licensed. The
two accused were each charged with assault with intent to rob (count 2) and with
possession of arms without a licence (count 3). Vete's defence was that while he was
there at the time, the Crown did not prove that he provided the gun, or had any intent
to rob, or assault Tsay other than by possibly holding his hand. Latu's defence
focussed on the reliability of the only witness who identified him (Molonai Holeva),
based on alleged discrepancies.

Held:

1.  Although the Crown did not have to prove particular items of evidence
beyond reasonable doubt but only the components of the offence, the gun
was so relevant to both charges that it was only safe to apply the criminal
standard of proof to the dealings with this gun. The Court was satisfied
beyond reasonable doubt that Vete got the gun from his home and put it in
the car for a purpose he had discussed with at least Paseka, namely the
incident that was about to occur, or possibly some other incident if a more
convenient target appeared in sight. While acknowledging the accuseds'
right to silence, there was no denial from Vete which had to be balanced
against the evidence so strongly stacked against him by the Crown.

2. The definition of assault includes wilfully and without lawful justification
applying or attempting to apply force to another person, directly or
indirectly. It need not be a violent act, and intentionally taking hold of the
victim's hand or arm without his consent would be an assault, as would the
pushing of the victim towards the car.
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3. Intention to rob was proved beyond reasonable doubt for each accused by
a process of inference from a number of proved facts, and it was the only
reasonable conclusion on the evidence.

4. The remaining elements of count 2 - identity of accused, identity of the
complainant, and time and place of offending - were all proved beyond
reasonable doubt. As all components of the charge were proved beyond
reasonable doubt, the court entered a guilty verdict against each accused.

5. The elements of the charge in count 3 were the identity of the accused, the
date and place of the offence, the possession of the arm and the lack of a
licence.

6.  An accused did not have to be the owner of a gun to commit the offence.
All elements of the charge against the accused Vete were proved beyond
reasonable doubt.

7. The Court inferred joint possession of the firearm because of the common
plan on the part of Vete and Paseka to use the gun for robbery. Vete put
the gun in the car for the purpose of it being available for robbery.
However, whether Latu was part of an agreement to use the gun in a
robbery was more speculative, and the Court found that the Crown did not
prove "possession” of the gun beyond reasonable doubt as far as Latu was
concerned.

8. On count 3, the Court entered a verdict of not guilty as far as Latu was
concerned and guilty as far as Vete was concerned.

Statutes considered:
Arms and Ammunition Act (Cap 39)
Criminal Offences Act (Cap 18)

Counsel for prosecution : MrKefu
Counsel for first accused : MrNiu
Second accused, Latu, appeared in person

Judgment

Preliminary matters

The two accused Vete and Latu are each charged under count 2 of the
indictment with assault with intent to rob, contrary to s 155 of the Criminal Offences
Act (Cap 18), and under count 3 with possession of arms without a licence contrary to
s 4(1) and (2)(b) of the Arms and Ammunition Act (Cap 39).

The particulars of count 3 are the same for the two accused, in that each accused
is said to have had in his possession on or about 9 May 2001 a .22 rifle which was not
licenced. The particulars given in respect of count 2 are different however as between
the two accused. In respect of the accused Vete it is alleged that on or about 9 May
2001 he assaulted Ming Seng Tsay with the intent to commit robbery. In respect of
Latu the allegation is that on or about the same day he assaulted Tsay by holding his
hand and pointing a .22 rifle at his mouth with the intention to commit robbery. The
Crown conceded that there was no evidence of Latu pointing the gun at the
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complainant, and so the Crown relies only on the allegation that Latu held the
complainant's hand while he was punched.

The other counts were not subject of any evidence from the Crown and the
accused are accordingly discharged now on all counts except counts 2 and 3.

Both accused elected to be tried by Judge alone. At trial the accused Veto was
represented by Counsel, Mr Niu while the accused Latu was not legally represented.
He applied at the commencement of the trial on Monday for an adjournment and an
order releasing him from prison so that he could earn money to engage a lawyer to
defend him. That application was declined on two grounds. First of all, Latu has had
more than three years to organize legal representation for this trial; and secondly, any
delay of this trial beyond the present time would, in my view, create an injustice by
virtue of the difficulty for witnesses in recalling matters from so long ago.

Latu cross-examined witnesses but did not make any submissions when given
the opportunity to do so. Neither accused elected to give evidence. That is their
absolute right, but the consequence is that the Court will draw any proper inferences
from the Crown's evidence alone.

The Crown and defence positions

The broad allegation is that on 9 May 2001 these two accused and their former
co-accused Latu Inu Paseka (now deceased) decided to rob the complainant, a
Chinese businessman (Ming Seng Tsay), using a gun provided by the accused Vete,
and when they found he had no money on him they assaulted him to try and get him
into their car, still with the intent to rob him. There was different evidence from two
Crown witnesses as to who punched Tsay, but the Crown says that on either version
both accused are guilty. Finally, the Crown says that the gun used was not licensed,
and that each of the accused was in possession of the gun.

Broadly speaking the defence for Vete is that while he was there at the time, the
Crown has not proved that he provided the gun, or had any intent to rob, or assaulted
Tsay other than by possibly holding his hand.

The defence for Latu is more difficult to discern as he did not advance any
submissions. However his cross-examination attacked the reliability of the only
witness who identified him (Molonai Holeva), based on alleged discrepancies, in his
evidence about Lalu's clothing, whether he was in the car or not when the Chinese
man was spotted, the distance between Latu's house and Tsay's house, and whether he
was in a position to see what he alleged he could see.

However, in respect of each accused the Crown must of course prove the
essential elements of the charges beyond reasonable doubt.

Apart from the two accused and Paseka, there were two other people in the car
in question - Holeva (above) and Falakiko Moala, who was to be a witness but has
now moved to New Zealand and was not available. Because Mr Niu sought to show
that witness Holeva was an accomplice, so that under Tongan law corroboration of
his evidence was necessary, | reject that notion at the outset and find that Holeva (and
probably also Moala, but he was not here to be examined) was in no way an
accomplice of the other three. | formed a most favourable impression of the honesty
of Holeva's account of matters, even though in some respects he must have been
mistaken. | accept that he was invited to join the group as a driver while they went for
some drinks, and knew nothing of any plan to rob anybody. He remained in the car at
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all times and only took over the driving when threatened with the gun by Paseka. He
extricated himself from the group as soon as he felt safe in doing so, and he went
himself to the police.
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The crown witnesses
In order, these were:

1.  Molonai Holeva, aged 21, engineer (or car mechanic). As
noted, he was in the car used in the incident but was not an
accomplice of the accused.

Ming Seng Tsay, aged 51, businessman - the complainant.

3. Lata Motulalo, aged 43, housekeeper to Vete's parents.
She found a gun wrapped in a cloth under a bed in an
unoccupied bedroom at that residence five days after the
incident, and advised Una Tupou.

4. Una Tupou, aged 58, manageress of Lagoon Lodge, and
the accused Vete's aunt. She received the gun from the
previous witness and handed it to the police. | record that
in so doing she acted with wisdom and honour and in the
best interests of her family.

5. Sgt 'Aminiasi Po'uli, aged 37, police armourer, who
identified the gun produced as exhibit "2' as an American
semi-automatic .22 rifle with an unusual loading
arrangement.

6.  Semisi Fifita aged 58, retired Officer in charge of Hihifo
Police District, who received from Una Tupou the gun she
received from the housekeeper Lata Motulalo.

N

Movements of the gun

I propose to deal now with the movements of the gun, as it was an important
item of evidence although it does not feature as an element in any of the charges.

First I deal with the fact that the police armourer who described the gun which
was exhibit "2" and gave its serial number as the one he examined, did not himself
receive it from Semisi Fifita, but from an unidentified member of the police probably
on 5 June 2001. Mr Fifita's record of the serial number of the gun he received is
apparently no longer available although that number was (he said) given in evidence
in the preliminary hearing.

However, Mr Fifita said the gun he received was of the same type as the one in
court, that it was not a common type of .22 rifle in Tonga, and that he cannot
remember seeing any .22 of the same colour as the one in court. (The gun has a
distinctive silvery-fawn wooden stock, and a silver coloured barrel and loading
device.) He mentioned that the loading mechanism was not the usual arrangement
where the magazine is inserted near the trigger; instead the rounds are dropped down
a tube running parallel with and underneath the barrel, and directed towards the
breach by a spring device which he demonstrated in court. | gathered that the weapon
was also unusual in being a semi-automatic, in that the firing of a cartridge forces the
bolt back ready for loading the next round.

In my view there is a high degree of probability (and I so find) that the two
police officers handled the same gun - especially in the absence of any evidence, or
even suggestion, that the police had possession around that time of any other .22 guns
similar in colour, automatic action, or in having this tubular magazine.
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Both of the Crown's eye witnesses identified the gun in court as the one used in
the incident, and were not challenged in that identification. The gun in court
undoubtedly has the same serial number as the one examined by the police armourer
after Una Tupou handed in the gun found under the bed at the Vete residence in
‘Anana.

The gun used in the incident was taken from the car, outside Tsay's residence by
Paseka. It was in. the boot of the car and was taken from there by Paseka reaching in
and lifting the arm rest in the middle of the back scat, thereby gaining access to the

180 boot of the vehicle. Holeva saw him take it out and remove the cloth wrapping around
it.

The sole remaining question is whether the gun had been put there earlier that
evening by Vete, or Vete and Paseka, as alleged by the Crown. My finding is that it
was. The uncontested evidence of Holeva was that after he got into the car (Vete,
Paseka and Moala already being in the car), and after Latu was picked up, Paseka said
that they would go to Vete's place. (Vete was at the time living at his parents' place
where the gun was later found under the bed, but his parents were away for a month.
He was living there just with his younger sister - and the housekeeper except on the
nights when she stayed at her home.)

190 After Paseka said this, they drove to Vete's place and Vete got out and went
inside the house. Holeva did not claim to see a gun but he heard Vete call out to
Paseka to open the boot when Vete was coming from the back towards the boot. The
only reasonable inference is that Paseka did open the boot and that Vete then put
something in the boot — for why else would have wanted the boot to be opened? I
think it likely though not essential that Paseka got out of the car and opened the boot
in that way, or else got out so that he could supervise where the object was placed in
the boot. There is no evidence of anything else being in the boot, or being put in the
boot, and there is clear evidence that what was put in the boot by opening the boot,
could be taken out via the armrest cushion in the back seat, if it was thin enough to

200 pass through such a space.

It is also clear that the visit to Vete's residence where something was put in the
boot occurred immediately before the incident in question. The narrative of the
witness Holeva was that after Vete got back in the car they drove from his residence
at 'Anana straight on the main road to Halaleva, which is where Tsay lived. A street
map provided to the Court shows that the two villages or areas are very close to each
other, and judging from the scale on the reverse side of he map the distance between
the two places would be about a kilometre, or less. The time to drive there would be
only a couple of minutes. There is no evidence that they detoured or delayed in their
trip.

210 Given the whole of the evidence in this case, including the evidence that the gun
used in the incident came from the boot via the arm-rest and ended up back at Vete's
residence after the incident, the only proper inference is that what Vete brought from
his house to put in the boot was the same item as was taken from the car by Paseka a
short time afterwards, namely the gun, exhibit "2". Not only is the gun linked with
Vete by being later found in his residence but there is no evidence of any other item
being in the boot of the car, and the timing of the visit to his residence that night
consistent with a weapon being collected for a purpose connected with the attempted
robbery that followed immediately afterward.
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In my view the only sensible view of the evidence as a whole is that Vete got
the gun from his house, and that he put it in the boot, or gave it to Paseka to put in the
boot, immediately prior to the incident.

Although the Crown does not have to prove particular items of evidence beyond
reasonable doubt but only the components of the offence, the gun is so relevant to
both charges that it is only safe to apply the criminal standard of proof to the dealings
with this gun. I record that | am satisfied beyond reasonable doubt that Vete got the
gun from his home and put it in the car for a purpose he had discussed with at least
Paseka, namely the incident that was about to occur, or possibly some other incident
if a more convenient target appeared in sight. While acknowledging again the
accuseds' right to silence, there is no denial from Vete which has to be balanced
against the evidence so strongly stacked against him by the Crown.

The incident itself

While there are discrepancies between the accounts given by Tsay and Holeva, |
am quite satisfied that both were honest people doing their best to recall events of
more than three years ago - the delay being no fault of the Crown - and where both
can be expected to have suffered a certain amount of shock at what unfolded.
Nevertheless there are strongly consistent aspects to their evidence:

. When Tsay was outside his house or very close to it, three
people got out of the car, and one had a gun - exhibit "2".
Tsay did not identify either of the accused in court as
having the gun so there is no conflict with Holeva's
evidence that it was Paseka who had the gun. Tsay did not
say that the three got out at the same time, so there is no
conflict with Holeva's evidence that Paseka told Latu and
Vete to get out, and for Latu to stop "the Chinese" (as he
was called in evidence), and that Paseka reached for the
gun and got out last.

. The person with the gun demanded money, according to
Tsay, and was told he had none on him but there was
some in the house, so they moved toward the house. This
move stopped when other people were seen or heard to be
in the house. (Holeva said that Paseka was asking the
Chinese where is the money; he may not have heard the
rest of the conversation.)

. At some point Tsay was punched - according to him, by
Vete whom he saw face to face while two people behind
him tried to force him into the car, but according to
Holeva by Paseka while the two accused held his arms or
hands. There is a similarity there, in that both witnesses
refer to one person punching while two others were
manhandling Tsay in some way.

. The three only gave up when Tsay struggled free and ran
into a neighbour's property shouting loudly. The
undisputed evidence of Holeva is that Paseka ordered him
into the driver's seat by motioning with the gun, and
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Paseka got into the front passenger's seat still holding the
gun. Vete and Latu got into the back seat where Moala
had remained throughout. They then drove off, and some
time later Paseka shot at a street light and missed it.

COUNT 2 - ASSAULT WITH INTENT TO ROB

The definition of assault in s 112 of the Criminal Offences Act includes wilfully
and without lawful justification - such as having consent - applying or attempting to
apply force to another person, directly or indirectly. It need not be a violent act, and
Mr Niu concedes quite properly that intentionally taking hold of Tsay's hand or arm
without his consent would be an assault. So, of course, would be the pushing of Tsay
towards the car.

In view of the conflict between of evidence between Tsay and Holeva on this
important point | am not satisfied that it was Vete who punched Tsay in the face,
causing a cut to his eyebrow that had to be stitched. It may have been Vete, but more
probably it was Paseka. It was certainly one of those two, and if it was Paseka then
both Vete and Latu played their part by holding Tsay's arms, one on each side. That is
the more likely scenario, and it is what the Crown alleges for Latu in the particulars
of offence for count 2.

Returning for the moment to Latu's cross-examination of Holeva, | find that
Holeva was indeed confused about some aspects of direction and distance and
possibly also clothing. However | considered him to be an honest witness in all
respects and a reliable one in all important respects.

Intent to rob
Robbery has its common meaning — as defined in s 154(1) of the Criminal
Offences Act.

"Robbery is the taking of anything capable of being stolen by
using violence or threats of injury to the owner or person in
lawful possession ... so as to put him in fear and thereby
overcome his opposition to the taking."

There can be no doubt that Tsay would not be voluntarily giving money to this group
of men and it would have to be taken from him by force or fear of force.
That was clearly the object of the exercise. | do not accept Mr Niu's submission that it
was all Paseka's doing. He may have been the leader during the incident, but | do not
accept that the others knew nothing, of any intention to rob Tsay. That intention to
rob is proved beyond reasonable doubt for each accused by a process of inference
from a number of proved facts, and it is the only reasonable conclusion on the
evidence before this court. These facts include the following five:

1.  Tsay was recognized as someone they were interested in
as soon as he was seen. — "That is the Chinese walking on
the other side of the road", said Latu to Paseka. Paseka
told Latu to get out and follow him, and to hurry or he
would not get to him before he got to the corner. He also
told Vete to get out and follow him.
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2. As a businessman Tsay was obviously expected by the
accused to have money.

3. The gun had been put in the car only minutes beforehand
by Vete, after making a special visit to his residence.

4. Money was demanded as soon as the gun arrived on the
scene, and this was before any punching or pushing
occurred. So both accused knew then that Tsay was being
threatened for his money, even if they did not know
before hand (which I doubt).

5. When no money was obtained the punching occurred and
an attempt was made to get Tsay into the car. Holeva did
not refer to any attempt to get Tsay into the car, but |
accept Tsay's evidence on this point - he would have been
acutely aware of what was being done to him at that time.
This attempt to get him into the car can only be
interpreted as another coercive step in the attempt to
obtain money from Tsay. They obviously did not want to
have a drink with him, or go for a joy ride - there is no
explanation other than the sinister one, and none was even
suggested by the accused in cross-examination.

Adequacy of the indictment

I turn to the question of the adequacy of the indictment. Mr Niu argued at one
point that if Vete did not punch Tsay then he could not be guilty as charged because
there is no allegation that he was guilty as a party under s 8 of the Criminal Offences
Act - by which | assume is meant a secondary party, or a party as distinct from as a
principal. However it is my finding that Paseka's instruction to Latu to hold Tsay so
that he could punch him, would have been heard by both accused, and their assistance
by holding Tsay's arms or hands made all three principals in the ensuing assault by
punching. The one who punched and the two who held the victim's arms were all
jointly involved in the one act of violence. In any event, the holding of Tsay by the
arms was itself an assault in the circumstances, and being done with the intent to rob
it comes squarely within the indictment as worded.

Other elements of count 2

The remaining elements of count 2 - identity of accused, identity of the
complainant, and time and place of offending - were all proved beyond reasonable
doubt. All components of the charge having been proved beyond reasonable doubt. |
enter a Guilty verdict against each accused.

COUNT 3 — POSSESSION OF UNLICENCED ARMS
Section 4(1) of the Arms and Ammunitions Act (Cap 39) provides: in
subsection (1) that "No person shall possess, use or carry any arm or ammunition
except under a licence in respect of each arm and such ammunition so possessed,
used or carried and in accordance with the prescribed conditions of such licence."
The term "arm™ is defined in section 2 in a way it clearly would include this
rifle. For some reason the Crown sought to amend count 3, so as to delete the words
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"and ammunition" after "possession of arms". It was said by Mr Kefu that the offence
was the possession of "any arm or ammunition™ and so he seemed to think that the
Crown could not allege both. For the record | suggest that is wrong. Possession of
arms and ammunition are separate offences under the section and either or both can
be alleged in the charge. But leave was granted to amend the indictment and so we
are dealing only with the rifle. Nevertheless, the presence of ammunition as well as
the firearm is an aggravating fact that is proved by Paseka firing the rifle at a street
light immediately after the incident.

360 The elements of the charge in count 3 are the identity of the accused, the date
and place of the offence, the possession of the arm and the lack of a licence.

The lack of a licence for this Firearm was proved by the Police armourer who
examined exhibit 2. He said that exhibit 2 was not a licenced weapon. Other
witnesses established that exhibit 2 was the weapon used in the incident and later
found at Vete's residence.

There is no doubt exhibit 2 was an arm as defined. It was certified by the Police
armourer to be a real firearm and not an imitation. It was also capable of being fired,
as was demonstrated shortly afterwards in the street light incident.

Next, there can be no doubt from the facts found so far that Vete was in

370 possession of the firearm when he got it from his house on 9 May 2001, and also
when he returned it there at some time in the next five days. | do not accept there was
a reasonable possibility that it was Paseka who returned it.

It is accepted that an accused does not have to be the owner of a gun to commit
this type of offence. All elements of the charge against the accused Vete are proved
beyond reasonable doubt.

Possession by the accused Latu is less clear. There was no evidence of his
handling the gun at any stage, except momentarily while Paseka punched Tsay. In my
view that is too short or fleeting an event to constitute possession of the weapon.

However the Crown says that the Court can infer a joint possession of the

380 firearm by all three who got out of the car because of a common plan to use the gun
for robbery. | have no difficulty with that proposition as far as Vete, is concerned
because he put the gun there for the purpose of it being available for such an event.
But whether Latu was part of an agreement to use the gun in a robbery is more
speculative, and | do not consider that the Crown has proved "possession” of the gun
beyond reasonable doubt as far as Latu is concerned.

As a result then, on count 3, | enter a verdict of Not Guilty as far as Latu is
concerned and Guilty as far as Vete is concerned.



10

20

30

R v Vete anor (SC) 273

R v Vete anor

Supreme Court, Nuku'alofa

McElrea J

CR 112-3/2001

16-19 August 2004; 8 September 2004

Sentencing — assault with to intent to rob, and possession of arms without a

licence— factors to take into account

The accused Vete was found guilty of assault with to intent to rob, and possession of
arms without a licence. The accused Latu faced the same two charges and was found
guilty on the first charge only. The maximum sentence on the first charge was 10
years imprisonment and on the second charge five years. The charges arose out of the
attempted robbery of a Chinese man on 9 March 2001.

For the facts of this judgment, see R v Vete [2004] Tonga LR 263.

Held:

1.

The Court considered that a term of imprisonment must be imposed and
partly served by both defendants in order to meet the various objectives of
sentencing in such serious cases, particularly those of deterrence,
denunciation and protection of the community. The rehabilitative aspect
that was important for young offenders could be achieved, by suspending
part of the sentence and imposing conditions of suspension.

The Court imposed a sentence of four years' imprisonment [on each count]
in respect of Vete. After he has served two years of that sentence the
balance would be suspended for two years. In respect of Latu a sentence of
two years' imprisonment was imposed cumulative upon or additional to the
sentence he was currently serving. He was to serve one year of that and the
balance was then suspended for one year.

The conditions of suspension were: for the period of their suspension they
were to be under the supervision of a probation officer; they were to live
and work where directed by the probation officer; they were to attend any
programme recommended by their probation officer; and they were to
undertake the Salvation Army programme for drug and alcohol abuse,
under the direction of their probation officer.
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Cases considered:
Fifita v R [2000] Tonga LR 289 (CA)
Mo'unga v R [1998] Tonga LR 154 (CA)
R v Moala (12 June 2001, Ward CJ)

Counsel for prosecution . MrKefu
Counsel for first accused : MrNiu
Second accused, Latu, appeared in person

Sentencing remarks

The charges
The accused Halalolo Vete and Pita Latu are to be sentenced today on charges

arising out of the attempted robbery of a Chinese man on 9 March 2001. At trial by
Judge alone before me, the accused Vete was found Guilty of both charges which
then remained against him; they were assault with intent to rob, and possession of
arms without a licence. The accused Latu faced the same two charges and was found
guilty on the first charge only. The maximum sentence on the first charge is 10 years
imprisonment and on the second charge five years.

The facts

The facts of the matter have been covered in detail in my decision given on 19
August 2004, and that decision should be read for the fuller details, but in brief Vete
and another offender now (deceased) named Paseka discussed the possible use of a
.22 rifle which was at Vete's place, for the purpose of robbery. | will assume that
Paseka came up with the idea, but the, important point is that Vete provided the rifle,
which apparently belonged to his brother. It was not licenced. Vete went and got the
rifle from the house and put it in the boot of the car. They then picked up the accused
Latu, and there were two other young men not involved in these crimes also in the
car.

When they saw the complainant Mr Tsay, Paseka told these two accused get out
of the car and follow him. Paseka then got out himself with the rifle and went over to
the complainant and demanded money while pointing the rifle at his head. It was
obvious to both accused at that point, if not before then, that the purpose of the
exercise was to use the rifle to try and obtain money from this man.

When no money was forthcoming, the two accused held the complainant by the
arms while Paseka punched him at the face. The group then tried to get Mr Tsay into
their car and take him away but he managed to struggle free and run off. The firearm
was certainly loaded because Paseka used it to shoot at a street light shortly
afterwards.

The probation reports

I have received two very helpful probation reports and | start by referring to the
report for Vete. It shows that he works in his father's family business and receives
regular money from that business. He had some of his education in New Zealand and
Australia where he apparently stayed with family on first his mother's and later his
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father's side. He has good health and used to go out regularly with friends but has
now cut himself off from his peers, on his parents' advice. His father says that his
son's involvement in this matter has really changed his (ie the father's) attitude, and
that his son seems to be moving forward well. He has been attending a Salvation
Army course for drug and alcohol awareness, and it remorseful about this event. The
probation officer recommends a suspended sentence on conditions.

The probation report for Latu shows that, according to his mother he is a very
quiet person but was easily led by his friends who would come and call. His father's
drinking habits had been a problem in their home and the accused had been involved
in other offending. He is currently serving a sentence of four years six months
imprisonment and is due for release next month.

Latu told the probation officer that he was surprised to be brought to court
without a warrant and to have no chance to enter a plea. However the record shows
that he was asked to plead on 20 July 2001 and that he had entered a plea of Not
Guilty. Both accused pleaded Not Guilty at that stage, elected trial by Judge alone and
were granted bail. A large part of the delay in this matter getting to trial was due to
various unsuccessful pretrial applications by Vete's previous lawyer, Mr Nelson
Tupou. However | do not hold that against Vele.

Mr Niu's submisslons

Mr Niu has made helpful submissions on behalf of Vete. He emphasized that it
was a very amateurish attempt and was bungled. He suggested Vete may have been
drunk or easily led by others, perhaps because of a lack of intellectual brilliance. He
pointed out that Paseka was the leader of event and | accept that but | say that Vete
was his First Lieutenant. He said that Vete had had a troubled family background due
to the separation of his parents when he was very young, and his later being sent to
New Zealand and Australia for his education.

Mr Niu did not play down the seriousness of the crime or the need for
deterrence for this sort of offending. He submitted that sending Vete to prison would
merely serve to harden him up and teach him how to commit crimes more
successfully. That unfortunately may well be true both here and in other countries,
but where the law calls for severe punishment the Courts must nevertheless be
prepared to imprison offenders.

Mr Niu submitted that this was a proper case for a suspended sentence of
imprisonment, for four reasons. First, Vete has no previous conviction. Secondly, he
is young person, being now 22 but then only 19 years of age. Thirdly, he played a
minor part in the incident. And fourthly he has stayed out of trouble in the intervening
three years.

I accept that all four points are relevant, although | do not regard his part in the
incident as minor. By providing Paseka with the rifle he played a major part.

The accused Latu's plea in mitigation

Mr Latu has not appeared with counsel but has spoken for himself. He says that
this occurred when he was very young and immature. He says he has matured in
prison and realizes you get nothing out of it. He asks to be able to return to his family
where he is the eldest son and there is no bread winner. He says that he would want to
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be involved with the group mentioned to him by the probation officer, which | think
120 is the Ironman Ministry, a church based group.

Legal authorities

The Court of Appeal of Tonga has given guidance to the Courts in a leading
case Fifita v R [2000] Tonga LR 289 (CA). That case provides a helpful comparison
with the facts of this case, and | will return to it for that purpose shortly. On page 291
the Court of Appeal mentions the purpose of a sentence as being:

"... to punish so far as is just and fitting in the circumstances;

the deterrence of criminal behaviour by the offender and

others; the rehabilitation of the offender to fulfil a useful role

in society; the vindication of society's standards; and the
130 protection of law abiding members of the community."

The Court of Appeal then went on to add that rehabilitation is of particular
importance in the case of a young man such as that offender, who was aged 20. (See
also Mo'unga v R [1998] Tonga LR 154 at 157.)

I accept of course the guidance of the Court of Appeal in that summary of the
position, though | observe that unfortunately the rehabilitation of the offender may
well work in the opposite direction to the other listed purposes of sentencing.

I turn now to mention the facts of that case briefly, so that a comparison can be
made. In that case the Court of Appeal upheld a sentence of four years' imprisonment
imposed by Ward CJ. It was not suspended in any way. Fifita was convicted after

140 pleading Not Guilty on two charges of armed robbery and one of robbery. He went
into a shop with a piece of rock and knocked the person to the floor and then
threatened him with a knife. He took $180 in cash. In the second incident he used
small machete to threaten another shop keeper and take $200. On the third occasion
he pushed over a woman and took $10 cash. He had been before the court on five
previous occasions and he had a depressive psychiatric condition.

Comparing Vete with Fifita's case

Looking at Fifita and comparing him with Vete there are some similarities
starting with their ages - 20 and 19. Secondly some violence was used, but not serious
violence. Thirdly both defendants pleaded Not Guilty and therefore do not get a

150 reduction in sentence for a Guilty plea.

In some respects Vete's case is not as serious as Fifita's and | mention those
now. There was only one robbery here, whereas there were three in Fifita's case. Vete
has no previous convictions, but Fifita had several. Fifita took $390; Vete and
associates got nothing. The charge against Fifita (armed robbery) carried a maximum
sentence of 20 years' imprisonment; Vete could have been charged with attempted
armed robbery, but for some reason that charge was not pursued, although the two
charges on which he was convicted carry 15 years in total (10 plus 5).

On the other hand there are two areas in which Vete's case is more serious and
the main one is that involved a rifle, not a knife. Secondly, although Vete has had a

160 troubled family background, he does not suffer any psychiatric illness such as Fifita
had. He appears to come from a good family and with that background should well
know what is right and what is wrong.
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Putting all matters into the balance | would have thought that Vete's situation
was very similar to that of Fifita who received a sentence of four years' imprisonment.

Comparing Latu with Fifita's case

The same comments can be made in respect of Latu but with two important
exceptions. First of all he did not provide the rifle that was used and was not involved
in the initial planning of this incident. Secondly, he was two years younger than Vete
and as a 17-year old was not long within the criminal jurisdiction of the Court. Based
on those comparisons | would have thought that the appropriate sentence for Latu
would be approximately half that for Vete.

Comparison with the sentence in R v'Alatini, Wyler and Latu

Yesterday | had to sentence three young men involved in three armed robberies
on the one day, all using the one rifle. In the course of that | reviewed the case already
mentioned, R v Fifita, and also another case, R v Moala (12 June 2001, Ward CJ).
That case involved the armed robbery of the Western Union building, where an 11
year sentence was imposed after a Guilty plea. | felt that the three young men that |
was dealing with yesterday fell somewhere between Moala and Fifita and | imposed
sentences of imprisonment of eight years and six years on those young men,
suspended for part of their length.

I have considered the sentence of eight years imposed on 'Alatini yesterday and
compared it with the position of Vete today. They were of similar ages and both have
no previous convictions, and in each case they provided the rifle. In 'Alatini's case
however, there was no ammunition with it, and he pleaded Guilty, which normally
brings a reduction in sentence of up to one-third.

However, | have considered that 'Alitini's case is the more serious, for a number
of reasons:

There were three robberies, not one.

. 'Alatini was the one who held the rifle each time, while in
the present case it was Paseka who did so.

. Goods or money to a total of $11,000 was obtained in the
three robberies, whereas nothing was obtained in this one.

. 'Alitini faced a maximum sentence of 20 years, while Vete
faces a maximum of 15 years, and only then by
accumulating the two sentences.

Based on a comparison of all the factors in the two cases | would have thought that
Vete's case came to a term of between four and five years, and Latu's case about half
of that for reasons already given.

Conclusions

I have to try and be consistent with other sentences imposed, and also to apply
to the particular facts before me the purposes of sentencing as indicated by the Court
of Appeal. | consider that a term of imprisonment must be imposed and partly served
by both defendants, in order to meet those various objectives of sentencing in such
serious cases, particularly those of deterrence, denunciation and protection of the
community. | believe the rehabilitative aspect that is important for young offenders
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can be achieved, so far as it is possible, by suspending part of the sentence and
imposing conditions of suspension. (There was no suspension of Fifita's sentence but
I nevertheless consider that it is appropriate here. The element of suspension indicates
that this is perhaps a more lenient sentence than Fifita received.)

210 Bringing all of those considerations together, along with the contents of the
probation reports and the submissions made in mitigation, | impose a sentence of four
years' imprisonment [on each count] in respect of Vete. After he has served two years
of that sentence the balance will be suspended for two years. In respect of Latu |
impose a sentence of two years' imprisonment cumulative upon or additional to the
sentence he is currently serving. He is to serve one year of that and the balance is then
suspended for one year.

I say that if they had been older, mature men, their sentences would have been
longer by approximately three years in each case. | have given a considerable
reduction on account of their youth and immaturity. | would have made a further

220 reduction had they pleaded Guilty and taken responsibility for this at the outset.

For both defendants there will be conditions of suspension as follows. For the
period of their suspension they are to be under the supervision of a probation officer.
They are to live and work where directed by the probation officer. They are to attend
any programme recommended by their probation officer, and they are to undertake
the Salvation Army programme for drug and alcohol abuse, under the direction of
their probation officer.

The effect of suspending the sentences is this. The defendants will still have to
serve the balance of their sentences if they re-offend during the period of suspension,
provided the new offence is one punishable by imprisonment. They will also have to

230 serve the suspended part of the sentence if they breach any conditions of suspension
that | have just listed.

Lastly | say this. It is not a condition of their sentences but | would hope that
each of the defendants will convey to the complainant Mr Tsay a proper written
apology for what happened to him.
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Gough Finance Ltd v Westpac Bank of Tonga

Supreme Court, Nuku'alofa
Ford J
CV 684/2003

18 March and 2 July 2004; 24 August 2004

Practice and procedure — declaration that Tongan Court had no jurisdiction —
dismissed

In November 1999 a Christchurch farm equipment company, Gough Gough & Hamer
Ltd, which had some association with the plaintiff, sold a D8 bulldozer on hire
purchase to a Tongan man, Sione Foaki Fifita ("Fifita"). The sale price was
NZ.$130,410.54. Fifita paid a deposit of $37,068.75. After allowing for finance
charges and service fees, the balance owing under the hire purchase agreement was
NZ.$116,954.88. Fifita undertook to pay off that debt by 48 consecutive payments of
$2,436.56 commencing on 15 January 2000. By February 2002 Fifita had reduced the
debt to NZ.$79,807.29. On the same date that the hire purchase agreement was
entered into, Gough Gough & Hamer Ltd assigned all its interest therein to the
plaintiff. The hire purchase agreement contained a retention of title clause which
provided that the property in the bulldozer did not pass to Fifita until he had paid all
the monies owing under the agreement. Another clause in the agreement prohibited
Fifita from removing the bulldozer out of New Zealand without the plaintiff's
permission. In the early part of 2000, Fifita, without permission, transported the
bulldozer and other items of machinery to Tonga and in November 2000 he took out a
loan of $97,100 from the defendant bank in Tonga against the security of the
bulldozer. Fifita represented to the bank that the bulldozer belonged to his father and
a change of ownership form was registered with the Vehicle Registry at the Traffic
Department in Tonga recording the transfer of ownership from the father to Fifita and
then to the defendant. The defendant claimed that, at all material times, it was
completely unaware of the plaintiff and its interest in the bulldozer. At one stage it
caused a search to be carried out in New Zealand and that showed the hire purchase
agreement in question had never been registered under the Personal Property
Securities Act 1999 (NZ). There was a civil court proceeding under which the bank
obtained an order allowing it to seize the bulldozer. The machine was then sold by the
bank on 7 November 2002 to a third-party for approximately $50,000. The plaintiff
alleged two causes of action -- the tort of conversion and restitution for money had
and received. The defendant did not file a defence but disputed jurisdiction and
applied for an order to set aside the writ and it sought a declaration that the Court had
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no jurisdiction over the defendant in respect of the subject matter of the claim or, in
the alternative, that the more appropriate jurisdiction was New Zealand.

Held:

1. The challenge to jurisdiction must be dismissed. The defendant did not
persuade the Court that any of the grounds it relied upon fell within the
converse situation of one or other of the scenarios set out in Order 12 rule
1. In other words, the dispute as to jurisdiction did not meet the threshold
test of falling within one or other of the recognised grounds for such an
application.

2. The Court would have ruled against the applicant had it been necessary to
exercise its discretion in the matter. The Supreme Court of Tonga did have
jurisdiction in the case. The plaintiff submitted to its jurisdiction; the
defendant was domiciled in the country; the alleged tortious act occurred
in Tonga, as did the alleged enrichment.

3. The application that disputed the jurisdiction of the Court was,
accordingly, dismissed. The plaintiff was entitled to costs in respect of the
application to be agreed or taxed.

Case considered:
Spiliada Maritime Corp. v Consulex Ltd,. the Spiliada [1986] AC 460; [1986] 3
All ER 843

Statute considered:
Personal Property Securities Act 1999 (NZ)

Rules considered:
English Supreme Court Practice
Supreme Court Rules 1991

Counsel for plaintiff : MrNiu
Counsel for defendant : Mr Waalkens
Judgment

The issue for determination in this interlocutory dispute is whether the
proceeding should be tried in Tonga or in New Zealand. The plaintiff company,
which is based in Christchurch, New Zealand, commenced the action in the usual way
in this Court and contends that it is entitled to have the matter tried in Tonga. The
defendant, the Westpac Bank in Nuku'alofa, maintains that the proper forum is New
Zealand. Accordingly, it has made formal application pursuant to Order 7 of the
Supreme Court Rules 1991 disputing the jurisdiction of this Court to hear the matter.
Extensive and helpful submissions have been filed by both parties.

The case concerns a D8 bulldozer. In November 1999 an old established
Christchurch farm equipment company, Gough Gough & Hamer Ltd, which
obviously has some association with the plaintiff but it is not defined in the pleadings,
sold the bulldozer on hire purchase to a Tongan man, Sione Foaki Fifita ("Fifita").
The sale price was NZ.$130,410.54. Fifita paid a deposit of $37,068.75. After
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allowing for finance charges and service fees, the balance owing under the hire
purchase agreement was NZ.$116,954.88. Fifita undertook to pay off that debt by 48
consecutive payments of $2,436.56 each commencing on 15 January 2000. By
February 2002 Fifita had reduced the debt to NZ.$79,807.29.

On the same date that the hire purchase agreement was entered into, Gough
Gough & Hamer Ltd assigned all its interest therein to the plaintiff. The hire purchase
agreement contained a retention of title clause which provided that the property in the
bulldozer did not pass to Fifita until he had paid all the monies owing under the
agreement. Another clause in the agreement prohibited Fifita from removing the
bulldozer out of New Zealand without the plaintiff's permission.

It appears that in the early part of the year 2000, Fifita, without permission,
transported the bulldozer and other items of machinery to Tonga and in November
2000 he took out a loan of $97,100 from the defendant bank in Tonga against the
security of the bulldozer. Fifita represented to the bank that the bulldozer belonged to
his father and a change of ownership form was registered with the VVehicle Registry at
the Traffic Department in Tonga recording the transfer of ownership from the father
to Fifita and then to the defendant.

The defendant claims that, at all material times, it was completely unaware of
the plaintiff and its interest in the bulldozer. At one stage it apparently did cause a
search to be carried out in New Zealand and that showed the hire purchase agreement
in question had never been registered under the (NZ) Personal Property Securities
Act, 1999.

Although there are no details before the Court of Fifita's indebtedness to the
defendant bank, there is a reference to another civil court proceeding under which the
bank had obtained an order allowing it to seize the bulldozer. The machine was then
sold by the bank on 7 November 2002 to a third-party for approximately $50,000.

The above summary of relevant facts has been taken from the pleadings and the
affidavits and other documentation filed in support of the application challenging
jurisdiction. At this stage, as is the proper practice with such applications, no
evidence has been heard in the case.

The plaintiff in its statement of claim relies upon two alleged causes of action --
the tort of conversion and restitution for money had and received. The defendant has
not filed a defence but in its application disputing jurisdiction it has applied for an
order setting aside the writ and it seeks a declaration that "the Court has no
jurisdiction over the defendant in respect of the subject matter of the claim" or, in the
alternative, that "the more appropriate jurisdiction is New Zealand given the
circumstances of the case."”

The stated grounds upon which the defendant disputes jurisdiction are, first, that
the hire purchase agreement between the plaintiff and Fifita is governed by the (NZ)
Personal Property Securities Act 1999 and because the hire purchase agreement was
never registered under that Act, then the plaintiff, allegedly, has lost its rights to
ownership of the bulldozer. The defendant claims that for this reason it will be
"unfairly disadvantaged" if the matter is not heard in the New Zealand courts.

For its part, the plaintiff contends that this ground of objection is "unfounded"
because the PPSA (as the Act is apparently commonly referred to in New Zealand)
affects priority of security interests but not title in goods. The plaintiff maintains that
registration of a security under the Act is not a compulsory step but if a security is
registered under the Act then what it means is that the registered security has priority
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over any prior unregistered security. In other words, as | understand it, the plaintiff
contends that the PPSA has no relevance to these proceedings whether the case is to
be heard in Tonga or in New Zealand.

The other grounds of objection advanced by the defendant appeared to be an

130 amalgam of evidentiary matters. It is claimed, for example, that when the defendant
bank seized the bulldozer in Tonga it had no knowledge of the plaintiff. The
defendant also alleges that the plaintiff was guilty of contributory negligence in that it
should have ascertained much earlier in time that the bulldozer had been moved from
New Zealand to Tonga in breach of the hire purchase agreement. Finally, there is a
rather equivocal submission put forward to the effect that the plaintiff's agent, a Mr
Worthington, who had apparently been in Tonga for over a month before the bank
sold the bulldozer, should have ascertained prior to the sale what was going on and
informed the plaintiff accordingly.

Order 7 of the Tonga Supreme Court Rules is identical for all practical purposes

140 with 0.12 r.8 of the English Supreme Court Practice. A note in the "White Book"
1991 vol 1, para 12/7-8/4 states that the grounds of an application under O.12 r.8 will
depend upon the circumstances of the case but they will be found in the Orders of the
Supreme Court Practice dealing with service out of the jurisdiction, the validity of
writs and with interim relief. Again, when it comes to these Orders, although not
identical, there is considerable similarity between the relevant English and Tongan
Rules of Court.

The present case is not concerned with the validity of the writ itself or with the
grant of interim relief. The relevant rules, therefore, are those contained in Order 12
of the Tonga Supreme Court Rules that deal with service out of the jurisdiction. If a

150 plaintiff seeks leave to serve a writ out of the jurisdiction then the burden is on him to
satisfy the Court that his case falls within the scope of one or other of the
subparagraphs in rule 1 of Order 12.

On the other hand, if a defendant seeks to challenge the jurisdiction of the Court
under Order 7 then he must be able to persuade the Court, by reference to one or other
of the subparagraphs in rule 1 of Order 12, that the justice of the case requires his
application to be upheld. However, whereas a plaintiff seeking leave to issue a writ
out of the jurisdiction must be able to bring his case within one or more of the
situations listed in the subparagraphs under 0.12 r.1, a defendant disputing
jurisdiction must be able to prove that the converse situation applies. In other words,

160 that the case does not fall within any of the situations envisaged in 0.12 r.1.

The White Book (para 11/1/6) notes that in obtaining leave to serve a writ out of
the jurisdiction, an applicant must show that his case falls within the rule, that he had
a good arguable case and that it is proper in the exercise of the Court’s discretion to
grant leave. When disputing jurisdiction, the criteria is different. It is still measured
against the same rule, although from the opposite perspective, and there is still a
residual discretion element vested in the Court.

The discretion element is specifically provided for in the English O.11 r.4(2).
Whilst that provision has not been duplicated in the Tonga Supreme Court Rules,
there will inevitably be a discretion vested in the Court in deciding whether or not to

170 make an order in response to an application disputing jurisdiction. The discretion is to
be exercised having regard to the common-law principles that have been developed in
this area of the law but foremost amongst the considerations must always be the
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"forum conveniens", as it has been historically referred to, and the overall interests of
justice.

Under this head, a useful starting point is the following passage from the White
Book:

"The question which is the appropriate Court, or "forum
conveniens," is a matter to be considered by the Court in
exercising its discretion under this Order. The test is whether
the interests of justice are best served by proceedings here or
abroad. The same question arises when an application is made
to stay proceedings already begun and validly served within
the jurisdiction, on the ground that a foreign Court is the
forum conveniens. Decisions on such applications are helpful
provided that it is remembered that the question, and burden
of proof, in such cases is the opposite to that in applications
under O.11; the applicant for a stay must show that it would
be right to deprive the plaintiff of the right to sue in England,
while under O.11 the plaintiff is asking for the exercise of the
discretion of the Court in his favour and must show that the
English Court is the forum conveniens."

Reference is also made in the White Book to the recognised leading authority in this
area of the law --Spiliada Maritime Corp. v Consulex Ltd,. the Spiliada [1986] AC
460; [1986] 3 All ER 843. The relevant passage (11/1/7) begins:

"(i) The fundamental principle applicable to both the stay of
English proceedings on the ground that some other forum is
the appropriate forum and also to the grant of leave to serve
proceedings out of the jurisdiction, is that the Court will
choose that forum in which the case can be tried more
suitably for the interests of all the parties and for the end of
justice."

Applying the foregoing principles to the application before the Court, | have come to
the very clear conclusion that the challenge to jurisdiction must be dismissed. The
defendant has simply not been able to persuade me, first of all, that any of the
grounds it relies upon fall within the converse situation of one or other of the
scenarios set out in Order 12 rule 1. In other words, the dispute as to jurisdiction does
not meet the threshold test of falling within one or other of the recognised grounds for
such an application.

Moreover, had it been necessary for me to exercise my discretion in the matter, |
would have ruled against the applicant. The Supreme Court of Tonga clearly does
have jurisdiction in the case. The plaintiff has submitted to its jurisdiction; the
defendant is domiciled in this country; the alleged tortious act occurred in Tonga, as
did the alleged enrichment. If the (NZ) Personal Property Securities Act 1999 does
have the effect contended for by the defendant then that can be proved in the usual
evidentiary way at the hearing in this Court, as can the other factual matters upon
which the defendant seeks to rely.
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The application disputing the jurisdiction of this Court is, accordingly,
dismissed. The plaintiff is entitled to costs in respect of the application to be agreed or
taxed.
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Weibenga v Uta'atu

Supreme Court, Nuku'alofa
Ford J
CV 98/03

6, 8, 9 July 2004; 24 August 2004

Employment law — claim of wrongful dismissal — contract allowed dismissal
without cause — claim failed

On 29 July 2002 the plaintiff commenced employment as an information technology
specialist with the defendant's accountancy firm in Nuku'alofa. His contract of
employment was terminated some six months later in January 2003. He claimed that
the termination was wrongful and sought to recover compensatory damages in the
sum of AUD $46,052.90 and general damages of AUD $10,000. The defendant
denied that the dismissal was wrongful. She contended that she had the express right
under the contract to terminate the plaintiff's employment without cause either on
three months written notice or by a severance payment equivalent to two months
salary and she complied with that latter provision. In the alternative, the defendant
claimed that it was an implied term of the contract of employment that the plaintiff
would achieve a certain number of billable hours per week and, as he failed to
achieve that target, she was justified in terminating his employment.

Held:

1. The Court resolved the ambiguity in the contract by adopting the
construction that would produce the most reasonable and commonsense
result; that the preamble to paragraph 20 was nothing more than a rather
clumsy attempt to highlight the fact that the contract could not be validly
terminated except in one or other of the ways identified in that paragraph.

2. The defendant was able to terminate the contract without cause under the
contract in the way she did by paying severance pay equivalent to two
months salary and undertaking to bear the employee's repatriation
expenses. The termination letter did include an offer to meet the
repatriation expenses but the plaintiff elected to remain in Tonga and
obtained other employment. The method of termination adopted by the
defendant, therefore, was one specifically authorised by the contract and,
consequently, the dismissal was not wrongful.

3. The Court did not find it necessary to go on to consider the plaintiff's
further submissions relating to the natural justice issues. As the
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termination was not for cause, considerations of the principles of natural
justice did not arise.
4. The plaintiff's claim failed.

Cases considered:
Airwork (NZ) Ltd v Vertical Flight Management Ltd [1999] 1 NZLR 641 (CA)
Quainoo v New Zealand Breweries Limited [1991] 1 NZLR 161 (CA)
Reda v Flag Ltd (Bermuda) [2002] UK PC 38 (11 July 2002)

Counsel for plaintiff . Mr Garrett
Counsel for defendant : MrNiu
Judgment

The Claim

On 29 July 2002 the plaintiff commenced employment as an information
technology specialist with the defendant's accountancy firm in Nuku'alofa. His
contract of employment was terminated some six months later in January 2003. In
this proceeding, he claims that the termination was wrongful and he seeks to recover
compensatory damages in the sum of AUD $46,052.90 and general damages of AUD
$10,000.

For her part, the defendant denies that the dismissal was wrongful. She contends
that she had the express right under the contract to terminate the plaintiff's
employment without cause either on three months written notice or by a severance
payment equivalent to two months salary and she complied with that latter provision.
In the alternative, the defendant claims that it was an implied term of the contract of
employment that the plaintiff would achieve a certain number of billable hours per
week and, as he failed to achieve that target, she was justified in terminating his
employment.

The Formation of the Contract

The employment contract in question is dated 28 June 2002. The plaintiff is
described in the preamble as being, "of legal age, a divorced Australian citizen and a
resident of Australia.” He told the court that he first met Mrs 'Uta‘atu at a "Careers
Day" in Nuku'alofa in March 2002. The Careers Day was part of an Ausaid sponsored
In-Country Training Programme that was being conducted in both Tonga and Tuvalu
by "Tafe Global". Although details of the arrangement were not described in
evidence, it appears that Tafe Global is a division of the Tafe Illawarra Institute of
New South Wales, Australia. Mr Weibenga had been a teacher of information
technology at the Institute since 1998. He described himself as a contract teacher
although a testimonial from the Institute refers to him as an employee. Mr Weibenga's
employment credentials were produced to the Court; they are impressive. Amongst
other achievements, he had been providing IT services to local businesses and large
companies in Sydney for some seven years including accounting and law orientated
organisations.

Mr Weibenga told the court that at the Careers Day in Nuku'alofa on 20 March
2002 he was approached by Mrs 'Uta'atu and asked if he would be interested in
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working for her accounting firm. He responded that he could well be interested but it
would depend upon the conditions. They had another meeting a week later. It was not
clear from Mr Weibenga's evidence exactly what matters were discussed at each of
the respective meetings but he told how he explained to Mrs 'Uta‘atu that his income
at that stage was AUD $40,000 and, if he was to come to Tonga, he would require a
salary of at least AUD $35,000. He said that he also explained to her how he would
need to resign his job at the Tafe Institute and the Ausaid programme, surrender a
lease he held over a 200 acre dairy farm and give up the use of a company vehicle
which he had in Australia. For these reasons, he would require some sort of security
of tenure. The proposal Mr Weibenga said he put to Mrs 'Uta‘atu was that the term of
the employment contract should be for two years and it should provide that it could
not be terminated without good reason. He said that the defendant was willing to
accommodate him and provide him with a secure job for two years. He said that she
also agreed that his employment contract could not be cancelled without good reason.

Initially, the salary range Mrs 'Uta'atu proposed was something between AUD
$20,000 and $25,000. The salary eventually agreed upon was AUD $25,000 together
with a housing allowance of T.$600 per month and a company vehicle but Mr
Weibenga told the court that, as a compromise, he was entitled, if he reached a certain
target of "collectible billings", to receive a bonus and provision was also included for
an annual salary review with a special one-off salary and job performance review
scheduled to take place after the initial three months of employment.

In cross-examination, Mr Weibenga was challenged on many of these
statements. It was put to him that Mrs 'Uta'atu had approached him at the Careers Day
only to ask if he would agree to come to her office to conduct some in-house training
and it had been he who had first raised the query about employment. It was also put to
the plaintiff that nothing, whatsoever, had been discussed about security of tenure or
the contract having to be for a two-year term. All these matters, therefore, were very
much in dispute.

There were some e-mail exchanges before the contract was drawn up and
signed. Mrs 'Uta‘atu told the court that she drafted the contract from a "template™ on
her computer and, apart from the remuneration package and one or two other rather
inconsequential provisions, it was very much a standard type form of employment
contract which she used for all her “ex-pat staff". The contract was for a two-year
term from 29 July 2002 with an option of renewal by mutual agreement. The contract
also contained a comprehensive termination clause, which became the focus of
attention during the hearing.

Initial Job Performance Review

On 13 November 2002 Mrs 'Uta'atu wrote a six-page letter to Mr Wiebenga,
which followed on from the initial three months job performance review. The first
paragraph under the heading "PERFORMANCE" set the tone for what was to follow:

"l must start by noting that | have been disappointed with
your performance to date. As | advised last Friday, the upside
to having employed you is the potential that you might add
value to the firm. Unfortunately, after working with us for
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nearly three months now, you have not been able to
demonstrate your ability to add value to the firm."

A feature of the employment contract in question was that Mr Wiebenga was

expected to divide his time between administrative duties for his employer and

billable work for clients. His duties and functions under each respective heading were

listed in an appendix to the contract. In her letter of 13 November 2002 Mrs 'Uta'atu

reviewed the plaintiff's performance under various headings. Invariably, the

assessments were negative. Under the heading "CLIENT WORK", for example, she
130 said:

"Your documentation of encounters with clients and potential
clients has been poor, making it difficult to assess whether
encounters you have had to date might result in client work in
the future."

She also criticised the plaintiff's preparation of his time sheets. The conclusion under
the "Client Work" head was: "Either way, your performance has been far below that
expected of you."

Under the heading "ADMINISTRATIVE WORK", Mrs 'Uta'atu commented:

"In addition to your lack of chargeable hours, your care with

140 administrative matters has been very poor. Your time sheets
have been consistently late and without adequate details of
what you are accomplishing."

After citing examples from the time sheets to illustrate the point she was making, Mrs
‘Uta'atu concluded:

"This has now caused me to have to take the sad action of
pulling you off administrative duties so that you can put your
efforts and attention to client matters. It is disappointing that
after having you on board this long that your inability to
prioritise your time and/or determine how much time and

150 attention to put to matters requires me to do this, however, |
have no choice at this time."

The letter continued in this negative vein to deal with other alleged unsatisfactory
aspects of Mr Wiebenga's performance relating to such matters as unjustified claims
for overtime, alleged abuse of the privilege of having the use of a company vehicle
and other problems relating to his use of the house for which the employer was
paying the rental. | need not go into these matters. Then, after noting, "I could write
pages and pages of details of items that | have found disappointing” Mrs 'Uta‘atu
concluded her performance report by turning to the future. She said:

"THE FUTURE

160 We must now determine two things:
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1) whether you have oversold your abilities to us (in other
words whether or not you can accomplish the work that you
highlighted in your original letter of application), and

2) even if you have the skills you claim to have, whether you
can turn those skills into billable hours for the firm.

As | have stated from the outset of our contract negotiations
and as | reiterated on Friday, the firm cannot afford to pay
you your existing salary package unless you can generate
billable hours. You have been hired at the manager level, not
at a clerk level and | suggest you do what you have to do, and
find out what you need to find out, to accomplish this
determination.

With respect to the matters noted above, please note that it
has been determined that your employment cannot be
confirmed and that your probation period is hereby extended
for a further three months. However, if before the end of this
three-month period we determined that you are unable to
improve your work performance, we will provide you with
notice of termination in accordance with your contract."”

Mr Wiebenga's response

The reference to Mr Wiebenga being on probation is not something that was
explored before me in evidence. Apart from making provision for the initial three
month salary and job performance review that | have already referred to, there is no
mention in the contract of a probationary period as such but in his letter in reply dated
28 November 2002, Mr Wiebenga does not challenge the allegation that he was on
probation. He simply notes: ". . . | see that you have conducted the review. You have
elected to extend my probationary period for a further three months."

Elsewhere in his letter in reply, Mr Wiebenga took issue with virtually all of the
allegations made against him in relation to his work performance. There was evidence
that at about the period of time in question, Mrs 'Uta'atu was proposing to move to
new premises in a building in the centre of Nuku'alofa known subsequently as "Fund
Management House". Mr Wiebenga told the court that much of the administrative
work he was required to carry out related to the layout and design of the IT equipment
for the new building. Thus, in his letter responding to the unsatisfactory performance
allegations, he pointed out that he had been required by Mrs 'Uta'atu to carry out
duties relating to the needs of the firm rather than billable matters. He also dealt with
other billable issues and the question of his bonus. Because both items assumed some
significance during the hearing, | set out that passage from his letter:

"Since | joined 'Uta'atu & Associates, you have not provided
me with the volume of client work that you had previously
indicated. | also advise that during our initial negotiations, |
requested a base starting salary of $30,000 to $35,000. Your
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response was to provide me with a base salary of $20,000 to
$25,000. We settled on a base of $25,000 given that your
instructions were that | could easily obtain a bonus of 75% of
collectable billings over what constitutes to be 18 hours of
work, that is 75% of collectable billings over $900 per week.
(This equates to 18 hours of work per week). Thus your
advice was that | am to receive a bonus of 75% of the billable
hours spent in excess of 18 billable hours per week. Thus far,
I have not been provided with 18 billable hours per week.
Neither the excess of those hours that would thus constitute
receipt of a bonus. Thus it is evident that you may have
overstated or perhaps over estimated the potential for a bonus
. ... | advise that since the volume of collectable billable
hours is not forthcoming and as such has resulted in no bonus
payments, that | request a review of my salary also be made
and adjusted as per our initial discussion on this matter, as
noted above and as noted in the contract.”

Referring then to the other matters Mrs 'Uta'atu had raised, Mr Wiebenga made a
concession that he had been in error in one of his claims for overtime; he apologised
over an incident involving the use of the company vehicle and he responded to the
query raised relating to the rental property. He concluded his six-page letter in
response by recording that he had decided to seek legal advice but he expressed the
hope, "that our current situation can be peacefully resolved and that we develop and
foster a good relationship."

At this point, | should record that the contract contained a dispute resolution
clause which set out a specific regime for dealing with claims and complaints relating
to the employment contract including, if necessary, reference to mediation. For some
reason that was not covered in evidence, that option was not exercised nor was it
referred to in evidence. | opine that, with hindsight, it is perhaps a pity that time was
not spent early on exploring the mediation option. The parties are obviously
intelligent professionals who, with a little assistance from a trained mediator, ought to
have been able to work through their differences in a face saving way.

The Termination

On 13 December 2002 Mr Garrett, as counsel for the plaintiff, wrote to Mrs
‘Uta'atu confirming that he had been consulted regarding the issues that had arisen
between them. He detailed some of Mr Wiebenga's complaints and concluded:

"Against all of that background, our client's wish is that the
employment relationship between you should be a mutually
satisfactory one. Clearly at this stage neither party is entirely
happy with it. From our client's perspective, he is being set up
for an eventual dismissal which you will justify as fair and
reasonable. You should note that if that should occur, our
client will not simply "go quietly™."

The next development occurred on Friday 17 January 2003. Mr Wiebenga said that he

had been working out of a client's office that day, which was a Friday, and when he
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arrived back at his own office he was unable to operate his computer. He had also
taken his vehicle to the garage for servicing and when he attempted to collect it he
was told that he was not able to take the vehicle because Mrs ‘Uta‘'atu had contacted
the garage and left instructions that someone else would be collecting it. At some
stage during the day, the timing was not disclosed in his evidence, Mr Wiebenga was
handed a letter terminating his employment effective immediately. The letter stated:

"As we have discussed numerous times, there have not been
sufficient billable hours generated on your IT work to cover
the costs of your employment. Accordingly, the economics of
your employment preclude us from continuing with your
contract. In accordance with paragraph 20 of your contract,
the firm hereby provides you with payment of
separation/termination by equivalent to two (2) months salary.
In addition we include one week's salary towards overtime
worked, as we have agreed. The total paid is thereby
T.$6066.90 representing 10 weeks pay . . ."

Income-tax and other deductions were then made from the gross figure including a
deduction of $500 as security against any damage to the rented house. Mr Wiebenga
was given two weeks to leave the house and the letter stated that the $500 would then
be refunded to him.

The letter went on to say:

"In accordance with paragraph 17 of your contract, we shall
repatriate you by providing an economy class air ticket to
Australia. Please advise the date you wish to leave the
Kingdom and the firm will arrange the ticket."”

Initially, Mr Wiebenga refused to accept the severance cheque but later he changed
his mind. A new cheque was, therefore, written out and handed to him 25 February
2003. The following day he filed his writ in this proceeding claiming that the
dismissal was wrongful.

The Case for the Plaintiff

The thrust of the plaintiff's case is essentially threefold. First, it is alleged that it
was an express term of the contract (paragraph 20) that it could not be terminated
without just and valid cause. Secondly, it is claimed that the defendant's termination
of the contract was a fundamental breach because the alleged justification for it was
that the plaintiff had not achieved the required number of billable hours but "the
contract contained no term requiring the plaintiff to achieve a certain number of
billable hours or face termination" and, thirdly, it is alleged that by virtue of
paragraph 20, "it was an implied term of the contract that the defendant was obliged
to follow a fair process and accord the plaintiff natural justice before terminating the
contract.

In his opening submissions, Mr Garrett described the proceeding as a "relatively
simple case" involving the construction and interpretation of paragraph 20 (the
termination clause). | set it out in full:
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""20. Neither Employer nor Employee may unilaterally cancel
the contract except for legal, just and valid cause.

a) Termination by Employer.

The Employer may terminate this contract, by serving a
written notice to the Employee at least three (3) months
before the intended date thereof or payment of
separation/termination pay equivalent to two (2) months
salary. The Employer shall bear the repatriation expenses of
the Employee as outlined in Paragraph 9.

300 The Employer may also terminate this contract immediately
without a minimum notice period should the Employee's
conduct be of such a manner as to place the Employer's firm
in jeopardy of legal action and/or on the following just
causes: serious misconduct, wilful disobedience of
Employer's lawful orders, habitual neglect of duties,
absenteeism, or engaging in trade union activities and/or
when Employee violates customs, traditions, and laws of the
Kingdom of Tonga and/or terms of this agreement. In these
circumstances, the Employee shall shoulder the repatriation

310 expenses.

b) Termination by Employee.

The employee may terminate this contract by serving three (3)
months in advance written notice to the Employer. If the
Employee terminates the contract before the completion of
one year, the Employee shall shoulder all expenses relative to
his repatriation back to Australia.

The Employee may also terminate this contract without
serving any notice to the Employer for any of the following
just causes: serious insult by the Employer, inhuman and

320 unbearable treatment accorded the Employee by the Employer
and violation of the terms and conditions of the employment
contract by the Employer. In these circumstances, the
Employer shall shoulder the cost of repatriation expenses (as
outlined in Paragraph 9).

c) Termination due to IlIness.

Either party may terminate the contract on the ground of
illness, diseases or injury suffered by the Employee. In this
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circumstance, the Employer shall shoulder the cost of
repatriation."

The opening sentence of paragraph 20 is critical to the plaintiff's case. Mr Garrett
referred to it as the "preamble” and submitted that the various subparagraphs must
each be read subject to that preamble. In other words, as counsel put it, by whatever
means the employment is terminated, there must be "legal, just and valid cause".

The Ambiquity
Whilst at first glance, the approach suggested by Mr Garrett seems to have some

attraction, upon closer analysis it gives rise to ambiguity. Putting aside for one
moment, the first sentence of paragraph 20, it is clear that the contract then envisages
several different modes of termination. Thus, for example, under 20 (a) it may be
terminated by the employer at any time during the contract period: (1) without cause
(by three-month written notice or a severance payment of two months salary), (2) by
the employee placing the employer's firm in jeopardy of legal action and (3) for cause
(being misconduct of the type specified).

In the case of a termination without cause by the employer; termination with
cause by the employee or termination resulting from illness etc, the employer is to
bear the repatriation expenses of the employee (the reference to "paragraph 9" of the
contract under this head is obviously a typographical error; repatriation is provided
for in paragraph 17). In other cases of termination the employee is to meet the
repatriation expenses.

As | understand Mr Garrett's submissions, he contends that none of the
recognised modes of termination could ever be exercised lawfully unless there was
some "legal, just and valid cause." That is what counsel means when he submits that
the whole of paragraph 20 is governed by what is stated in the preamble. Exactly
what this would mean in practice, however, was not explained by counsel in his
submissions. On the face of it, it would mean that the necessary "legal, just and valid
cause” referred to in the preamble would have to be something additional to the
misconduct type of "just causes™ referred to under paragraph 20 (a) but that would
give rise to very strange results. Likewise, how could any "cause™ in a misconduct
sense be applied in a termination for illness situation? The very notion would seem to
be a nonsense.

There are other obvious anomalies with Mr Garrett's approach. If some type of
misconduct "cause" is required to be established before a two months salary
severance could be effected under the first part of paragraph 20 (a) then it would
mean that, even though the employee had been guilty of misconduct giving the
employer just cause to terminate the contract, the employer would still have to pay
the employee the two month's severance pay plus bear all the costs of his repatriation
back to Australia. Such a conclusion flouts business commonsense. On the face of it,
therefore, the first sentence in paragraph 20 is ambiguous.

The Legal Approach to Ambiguities

Mr Garrett submits that when the Court is faced with an ambiguity of this nature
then the contra proferentem rule comes into play and the ambiguity is to be construed
against the party responsible for the drafting of the ambiguity, in this case the
defendant. No authority was cited, however, and | know of none, which requires the
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Court to invoke the contra proferentem rule even though it will result in an obvious
absurdity. The better view is that in such circumstances it is for the Court to resolve
the ambiguity as best as it can.

The test to be applied by the Court in cases of ambiguity has been considered
more than once in recent years by the New Zealand Court of Appeal and the approach
that has been adopted by that Court is apposite to this jurisdiction. In Quainoo v New
Zealand Breweries Limited [1991] 1 NZLR 161 at p 165, the Court said:

380 "Often the words the parties use can have only one meaning,
and then there is unlikely to be occasion to look beyond the
contract itself. But where the words are susceptible of more
than one meaning, even if one of them be an unusual
meaning, the Court is entitled to look, indeed it must look, at
the surrounding circumstances in order to ascertain from
them, if it can, what the true intention was. This is quite
different from listening to the parties' version of what they
each meant. A contract must be construed objectively, but not
in disregard of its factual context and its purpose."

390 That particular passage was subsequently approved and applied in Airwork (NZ) Ltd v
Vertical Flight Management Ltd [1999] 1 NZLR 641 at p 651 where Salmon J. (now
a member of the Tonga Court of Appeal) delivering the judgment of the Court of
Appeal went on to say:

"The Court will have regard to the reasonableness of the
result:

"The fact that the particular construction leads to a very
unreasonable result must be a relevant consideration. The
more unreasonable the result the more unlikely it is that the
parties can have intended it, and if they do intend it the more

400 necessary it is that they shall make that intention abundantly
clear" (L Schuler AG v Wickman Machine Tool Sales Ltd
[1974] AC 235 at p 251).

This reasonableness test overlaps with the modern practice of
having regard to the apparent commercial purpose of a
contract and to general business commonsense."

Meaning of Preamble to Paragraph 20
Applying the foregoing considerations to the ambiguity in the present case, it
seems to me that the construction producing the most reasonable and commonsense
result is that the preamble to paragraph 20 is nothing more than a rather clumsy
410 attempt to highlight the fact that the contract cannot be validly terminated except in
one or other of the ways identified in that paragraph.
The expression "legal, just and valid cause”, in other words, is intended to be a
summation of the various modes of termination that then follow. What the preamble
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says, in effect, is that if a termination is effected through any one of the methods
described in subparagraphs (a) (b) or (c) then it will be recognised as a legal, just and
valid cause. If a termination is effected by some other means, however, then it will be
regarded as a breach of contract.

The word "cause™ in this context equates with its meaning as a verb - "to bring
about". It is not used in the misconduct sense as it usually would be when appearing
in a contractual provision dealing with termination. To that extent, as | have already
indicated, the wording as it appears in the preamble is inept and ambiguous but the
interpretation | have suggested at least produces a sensible commercial result.

It follows from this construction of the words in question that, contrary to the
plaintiff's assertions, the defendant was able to terminate the contract without cause
under paragraph 20 (a) in the way she did by paying severance pay equivalent to two
months salary and undertaking to bear the employee's repatriation expenses. The
termination letter did include an offer to meet the repatriation expenses but, as it turns
out, the plaintiff elected to remain in Tonga and he has now obtained other
employment. The method of termination adopted by the defendant, therefore, is one
specifically authorised by the contract and, consequently, the dismissal was not
wrongful.

The Letter of Termination

Mr Garrett seemed to be critical in his submissions of the fact that the defendant
had set out in the termination letter a reason for terminating the plaintiff's
employment. If | understood his argument correctly, he seemed to suggest that the
letter was in reality a thinly disguised attempt to dismiss for cause without going
through the appropriate procedural requirements and, therefore, because it had this
collateral purpose, it was somehow invalid.

As the Privy Council noted, however, in the recent case of Reda v Flag Ltd
(Bermuda) [2002] UK PC 38 (11 July 2002), when there is a power to terminate an
employment contract without cause, there can be no such thing as a collateral or
improper purpose. The exercise of the power does not have to be justified. A power to
dismiss without cause is a power to dismiss for any cause or none. The judgment
states (p42):

"Under the terms of the appellants' contracts, therefore, Flag
had an express contractual right, which it exercised, to bring
the appellants’ contracts of employment to an end at any time
during the contract period without cause. Their Lordships
agree with Flag that that is an end of the matter. As the Court
of Appeal observed, "the very nature of such a power is that
its exercise does not have to be justified".

The principal ground on which, this was disputed by the
appellants at trial was that the decision of Flag's Directors to
bring their contracts to an end was vitiated by their “collateral
purpose™ in seeking to avoid having to grant the appellants
stock options. But in the present context there is no such thing
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as a "collateral" or improper purpose; a power to dismiss
without cause is a power to dismiss for any cause or none."

As the contract in the present case was terminable at will, Mrs 'Uta‘atu did not have to

460 justify or give an explanation for her decision to terminate. From her evidence, |
gather that her election to mention in her letter that the termination was being made
for economic reasons was based on her innate perception that that was the decent
thing to do. I do not think that she can be criticised for that.

Conclusions

It follows from my conclusions that | do not find it necessary to go on to
consider Mr Garrett's further submissions relating to the natural justice issues. As the
termination was not for cause, considerations of the principles of natural justice do
not arise.

For the foregoing reasons, the plaintiff's claim fails. The defendant is entitled to

470 costs to be agreed or taxed. There was a query raised in evidence as to whether the

$500 "security deposit" on the rented house had ever been refunded by the defendant.
If the money has not yet been handed over then it needs to be taken into account in
the costing exercise.
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R v Wight

Supreme Court, Nuku'alofa

Ford J
CR 223/03

26 and 27 February 2003; 28 May 2003

Criminal law — discharge of firearm — no intention to intimidate
Criminal law — "wifully" discussed

It was alleged that on or about 28™ and 29" December 2002 at Ha'ateiho, the accused

repeatedly

discharged a .22 rifle intending to intimidate Sosefo Toke ("Sefo") and

others. It was alleged that on the same occasion he wilfully and without lawful
justification caused bodily harm to Sefo by shooting him with a .22 rifle causing
injury to his fingers. The accused was drinking with friends and in his drunken state

responded

to a challenge put to him by an equally drunk Sefo to demonstrate that he

was a good shot by shooting a bottle held by Sefo. He hit the bottle and Sefo's fingers
were injured. The accused was charged with one count of discharging a firearm with
intent to intimidate and one count of causing bodily harm. He pleaded not guilty.

Held:
1.

The Crown did not establish that the accused discharged a firearm with an
intention to “intimidate" anyone. The accused was acquitted and
discharged accordingly on count one.

The Court found that the accused had no intention to cause bodily harm to
Sefo. After discussion of the meaning of "wilfully”, the Crown failed to
satisfy the Court to the required standard of proof that the accused
intended to cause bodily harm to Sefo as alleged.

(obiter) The Court discussed that the accused may have breached section 3
of the Order in Public Places Act (Cap 37) which made it an offence,
without the permission of the Town or District Officer, to discharge a
loaded firearm within the boundaries of any town but he was not charged
with that offence and, under section 42(3) of the Criminal Offences Act,
this Court could find the accused guilty of a lesser such offence only if the
offence fell within its jurisdiction. A charge under section 3 of the Order in
Public Places Act fell within the exclusive jurisdiction of the Magistrates'
Court.

The accused was acquitted and discharged on both counts.
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Cases considered:
R v Senior [1899] 1 QB 283
R v Sheppard [1981] AC 394
Vea v R [1998] Tonga LR 136 (CA)

Statutes considered:
Children and Young Persons Act 1933 (UK)
Criminal Offences Act (Cap 18)
Order in Public Places Act (Cap 37)

Counsel for the Crown : MrKefu
Counsel for the accused : Mr Tu'utafaiva
Judgment

The accused is charged with one count of discharging a firearm with intent to
intimidate, contrary to section 109 of the Criminal Offences Act (Cap 18) and one
count of causing bodily harm contrary to section 107 of the Criminal Offences Act.
He has pleaded not guilty. The lengthy delay between hearing dates resulted from the
absence of one the Crown witnesses for a period.

The particulars for the first count allege that on or about 28th & 29th December
2002 at Ha'ateiho, the accused repeatedly discharged a .22 rifle intending to
intimidate Sosefo Toke and others. The particulars for the second count allege that on
the same occasion he wilfully and without lawful justification caused bodily harm to
Sosefo Toke by shooting him with a .22 rifle causing injury to his fingers.

The accused, a married man with four children, lives next door to the Tonga
golf course. He is caretaker of the golf course and of the golf club's bar. Twenty three
year-old Sosefo Toke ("Sefo", as he was called during the trial) is a neighbour and
drinking companion of the accused. They are well acquainted and have been close
friends since they grew up together in the same village.

Sefo told the Court that on Saturday 28 December he had played a game of
rugby which concluded around 5 pm. He then began drinking lkale beer. Sometime
later that evening (the time was not specified in evidence) he went to the accused's
home and began drinking VB beer. Another person, Victor, was drinking with them.
By a late stage in the evening the trio were drunk.

Sefo's father, Poli, told the Court that between 11 pm and midnight on the
Saturday in question, he had gone looking for his son who had not by then returned
home. He found him drinking at the accused's house. Poli had not been drinking prior
to then but the accused handed him a beer and he joined the group. Like his son, Poli
had known the accused for many years and they were also good friends.

Poli told the Court that, after he had been at the accused's home long enough to
consume four beers, he noticed the accused go into his house and emerge holding a
.22 rifle. He said that until that point in time everyone had been joking and having fun
and the small group had been making quite a noise. Poli said that when the accused
emerged with the rifle he told them to stop making noises or he'll shoot someone. Poli
told him to be careful or someone will be injured. In evidence, Poli told the Court he
knew the accused was only joking when he made the remark about shooting someone
and his response had also been made in jest.
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Poli said that the accused then exclaimed, still in a joking manner, "who wants
to be the tough guy?" And Sefo had answered that he did. According to Poli, the
accused then said to Sefo: "put up your hands and I'll shoot them." Continuing his
evidence, Poli said that Sefo then grabbed a bottle and held it up in his left hand and
the accused fired three shots at it in quick succession. The first missed, as did the
second but when the accused fired the third shot Sefo fell to the ground.

Poli told the court that when he saw his son fall to the ground he thought that he
was dead but the injury turned out to be a relatively minor injury to the tips of three
fingers on his left hand. It was not clear from the medical evidence whether the
wound was caused by a direct hit from the bullet or from the shattered bottle. The
medical officer simply said in evidence that it "was caused by a blunt object, not a
sharp object like a knife."

Poli said that after he checked his son's injury he turned to the accused and said,
"that's what | told you; if you are not careful someone will get shot." The accused
responded: "You better leave as well or I'll shoot you." Poli then left in his car and
called the police who arrived on the scene some four of five minutes later.

In cross-examination, it was put to Poli that what he had said to the accused
after the third shot was, "I told you to stop playing" and he agreed with that
proposition. He also agreed that the accused was just having a bit of a game or
playing when he fired the three shots at the bottle. In re-examination, the witness
confirmed that he was not scared at any stage.

When Sefo gave evidence, he told the Court that he had heard previously that
the accused was a very good shot with a rifle and he had put that proposition to him
on the night in question and told him that he wanted to see how good he was so he
challenged him by making a bet that he could not shoot what he was holding in his
hand. Sefo said that at that point the accused went into the house and got his rifle.
Poli had confirmed in his evidence that the accused and Sefo had been talking about
something before the accused entered the house to fetch the rifle.

Sefo confirmed what his father had earlier told the court, namely, that they were
just playing around in a drunken state. He said that he was holding the bottle upside
down by the neck when the accused was trying to shoot it. He said that he recalled
feeling the injury to the end of his fingers and he told the court that he had been left
with a 10 millimetre mark on his fingertips. Sefo said that when he left the accused's
home after the incident (he did not say how much later that was), he passed out on the
side of the road at Ha'ateiho in his drunken state and remembered nothing until the
next morning. When he woke up he noticed the dried blood on his fingertips and
somehow he managed to get himself to Viola Hospital where the wound was checked
out by a health officer.

That, essentially, is a summary of the evidence called by the Crown. The
accused, as was his right, did not give or call evidence but he made a statement to the
police which was produced as an exhibit along with the usual statement of charges
and so-called confession forms. As with any criminal case, the onus remains on the
Crown throughout to prove all the elements of each charge beyond reasonable doubt.

The defence to count one advanced by Mr Tu'utafaiva was simply that the
Crown had not been able to establish that the accused discharged a firearm with an
intention to “intimidate™ anyone. | agree with that particular submission. | accept, on
the evidence, that the accused in his drunken state was responding to a challenge put
to him by an equally drunk Sefo to demonstrate that he was a good shot by shooting
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the bottle. The earlier comment the accused had made when he first came out of the
house with the rifle telling them to stop the noise or he'll shoot someone, was
130 completely jocular. Poli admitted that much in cross-examination.

The other comment the accused made to Poli after the shots had been fired and
Poli had reminded him of what he had said earlier, was, | accept, more sinister in tone
but that was made after the shooting and it was no doubt motivated by other
considerations going on from what had just happened.

In his statement to the police, the accused said, "the main aim of shooting was to
the bottle. I did not intend to shoot to cause injuries to Sefo." | accept that explanation
and the accused is acquitted and discharged accordingly on count one.

The defence in relation to the second count centred on what Mr Tu'utafaiva
referred to as the Crown's failure to prove any criminal intention or mens rea . The

140 relevant section of the Criminal Offences Act reads as follows:

"107. (1) Every person who wilfully and without lawful
justification causes harm to any person in any manner or by
any means whatsoever shall be liable to imprisonment for any
period not exceeding 5 years."

(emphasis added)

Mr Tu'utafaiva accepted that the actions of the two men in relation to the challenge
and the shooting were "stupid” but he stressed that it was all a type of game that went
wrong. The men were close friends who knew each other well and had grown up
together. As counsel put it, there was no wilful intention by the accused to cause
150 bodily harm to Sefo.

Mr Tu'utafaiva relied upon what he referred to as the ordinary meanings of
"wilfully”, namely "deliberately or intentionally" and he quoted from the judgment of
Lord Russell in R v Senior [1899] 1 QB 283, 290:

"The term "wilfully” means that the act is done "deliberately
and intentionally, not by accident, or inadvertence, but so that
the mind of the person who does the act goes with that."

Mr Tu'utafaiva invited the court to adopt Lord Russell's statement as authoritative. He
strongly submitted that the Crown had failed to prove the mens rea element of the
offence.

160 I accept that submission also. There is no doubt that the acts of bravado by the
two men, the accused in particular, were foolhardy and potentially extremely
dangerous, given their drunken state, but | do not accept that the accused had any
intention to harm Sefo. In this regard, | do not accept the father's evidence that the
accused said to Sefo, "put up your hands and I'll shoot them." In his record of
interview the accused told the police that he asked Sefo to hold the empty bottle up
and he would shoot it three times. | accept that statement because, according to the
police evidence, that remark had been overheard by Victor (who was not called as a
witness). My finding that the accused had no intention to cause bodily harm to Sefo is
not the end of the matter, however.

170 Mr Kefu relied upon the extended meaning of "wilfully" adopted by the
majority in the House of Lords decision, R v Sheppard [1981] AC 394, and the
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commentary on that case which appears in Archbold 2003 (para 17- 47) where it is
stated:

"The majority (in Sheppard), accordingly, equated "wilfully"
with common law recklessness. In the absence of a specific
decision on a specific statutory provision to the contrary, it is
submitted that any provision containing the word "wilfully" in
the definition of a crime should be construed in accordance
with the approach in Sheppard.”

Applying the recklessness concept to the facts of the present case, Crown counsel
submitted that the accused was in such a state that he did not care whether he hit Sefo
or the bottle. Mr Kefu went on to say: "He appreciated the risk he ran but he did not
take any precautions to avoid that risk. He continued to take the risk." That conduct,
submitted Crown counsel, amounted to recklessness and, relying upon the passage
quoted from Archbold, "recklessness" in that context equates with "wilfulness".

The offence the House of Lords was concerned with in R v Sheppard was a
charge of cruelty, contrary to section 1(1) of the (UK) Children and Young Persons
Act 1933. Martin Shepherd aged 16 months had died of hypothermia associated with
malnutrition. If he had received timely medical attention his life might have been
saved. His parents, aged in their early twenties, were poor and of low intelligence.
They did not realise that their son was ill enough to require examination by a doctor.

The section of the Children and Young Persons Act the Sheppards were charged
under made it an offence for a person having custody, charge, or care of any child
"wilfully" to assault, ill-treat, neglect, abandon or expose the child in a manner likely
to cause him unnecessary suffering or injury to health. (emphasis added)

Lord Diplock noted that the adverb "wilfully" qualified all five verbs -- assaults,
ill-treats, neglects, abandons or exposes but the verb "neglect” refers to a failure to act
whereas the other four verbs refer to positive acts.

The Sheppards were charged with neglect -- a failure to act. Lord Diplock noted
that, whilst the use of the word "wilfully" could readily be understood in relation to
positive acts, the term was not a "wholly apt" expression when applied in relation to a
negative failure to act at all. It was because of this dichotomy that Lord Diplock and
the majority in Sheppard considered it appropriate to equate the term with
recklessness. Lord Diplock noted that by giving section 1 of the Children and Young
Persons Act this meaning, it would not encourage parents to neglect their children.

The reality, therefore, is that the majority in Sheppard found it necessary to
equate wilfully with recklessness in order to properly construe the particular statutory
language under consideration. Lord Diplock accepted that the construction he was
giving the word was not its natural meaning. Thus, he said (p 406 line F):

"Lord Russell's brief explanation of the meaning of "wilfully"
(in R v Senior) is confined to positive physical acts ... its
meaning in relation to positive acts is clear."

It follows from the foregoing analysis that in a case like the present, where the Court
is concerned with the meaning of "wilfully" in relation to a positive act such as
causing bodily harm to a person, it is not necessary to go beyond the primary meaning
of the word which is "deliberate” or "intentional". The Court of Appeal adopted that
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approach in Vea v R [1998] Tonga LR 136 which was a case concerned with the more
serious offence of "wilfully . . . causing grievous harm" to a person contrary to
section 106 of the Criminal Offences Act. The Court of Appeal (p 139) stated:

220 "On the question whether the requisite criminal intent for
wilful action existed the appellant's own evidence we have
cited establishes, to the standard of satisfaction required, the
Crown case, that the appellant actually intended to wound
Latu with his bush knife."

In the present case, the Crown has failed to satisfy me to the required standard of
proof that the accused intended to cause bodily harm to Sefo as alleged. I suspect that
he may well have breached section 3 of the Order in Public Places Act (Cap 37)
which makes it an offence, without the permission of the Town or District Officer, to
discharge a loaded firearm within the boundaries of any town but he was not charged
230 with that offence and, under section 42 (3) of the Criminal Offences Act, this Court
could find the accused guilty of a lesser such offence only if the offence fell within its
jurisdiction. A charge under section 3 of the Order in Public Places Act falls within
the exclusive jurisdiction of the Magistrates' Court.
For the reasons explained above, therefore, the accused is acquitted and
discharged on both counts.
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Lau Lava Ltd v The Minister of Labour Commerce and
Industries anors

Supreme Court, Nuku'alofa
McElrea J
CV 599/2004

27 August 2004; 27 August 2004
Practice and procedure — application for interim relief - dismissed

The Plaintiff company was granted an export licence in February 2001 for the export
to Japan of Sato-imo taro, also known as Japanese taro. The licence was a letter of 16
October 2001 headed up "re: application for exclusive license (5 years) for export of
sato-imo taro [to] Japan" The letter showed that the Plaintiff's request was approved
by the Minister subject to four conditions. The Plaintiff's complaint was that within
the five year period the Minister granted another export licence for the same product
to the same market namely Japan, so that the Plaintiff's licence was no longer an
"exclusive" licence. That second licence was granted in February 2004 to the Third
Defendant. The Plaintiff claimed it had made an extensive commitment to the
development of the Japanese market for this particular specialist product and has
outlaid in cash some $250,000 to that end, and that this investment would be virtually
worthless if another competitor was allowed to operate in that market. The Third
Defendant argued that they would suffer irreparable damage if it was prevented from
exporting the crop it had grown. The plaintiff applied for interim relief.

Held:

1. The order sought would prevent the third defendant from loading on board
any ship any crop of sato-imo taro where the destination was Japan. That
was in effect a permanent order and would prevent the export of the 172
tonnes of taro which is ready for export. Such crop if not exported now
would have to be sold locally, and the evidence was that it would be sold
at a considerable loss.

2. There was no cause of action pleaded against the third and fourth
defendants. The law did not allow its coercive powers of injunction to be
used against parties who were not said to have committed any wrong, civil
or criminal, whatsoever.

3. The Court concluded that the balance of convenience favoured the public
of Tonga and its exporting reputation, as well as the commercial interests
of the Third Defendant, rather than the interests of the Plaintiff. The
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balance of convenience factors lay against the granting of any interim
relief.

4. Interim relief was normally granted to preserve the status quo at the date of
hearing. The fact of the matter was that the status quo was that two parties
were given the right to export sato imo taro. Therefore it would be
inconsistent with the general principles of injunctions for the Court to
interfere with that by preventing the Third Defendant from exporting the
crop which it had grown.

5. The application for interim relief was dismissed.

Rules considered:
Supreme Court Rules 1991

Counsel for plaintiff : Mr Afeaki
Counsel for first and second defendants . Miss Simiki
Counsel for third defendant . Mr Niu
Counsel for fourth defendant . Mr Edwards

Oral Judgment on Application for Interim Injunctions

The two proceedings, and the various applications

Before me are two different proceedings brought by the same plaintiff, Lau
Lava Ltd, relating substantially to the same matter. The first proceeding, CV
592/2004, is brought against the Minister of Labour Commerce and Industries as First
Defendant and the Ministry of Labour Commerce and Industries as Second
Defendant, and those were the only defendants. There was an ex parte application for
interim relief filed at the same time as the proceedings were commenced. The Chief
Justice directed that the proceedings be served as there was no immediate urgency
requiring an ex parte hearing, and he directed service not only on the defendants but
also on the other grower in this matter, Ha'amo Growers Ltd.

The Plaintiff subsequently filed a new proceeding against the same First and
Second Defendants but included Ha'amo Growers Ltd as Third Defendant and Port
Services Ltd as Fourth Defendant. Again there was an urgent ex parte application for
interim orders for injunctions. In that application various grounds are set out.

Both proceedings were assigned to me by the Chief Justice. | directed that the
second proceedings be served and said that | was not prepared to hear an application
for interim relief without the parties being served and able to be represented at the
Court. Accordingly the Court has sat for most of today dealing with this matter on a
defended basis.

At the commencement of the hearing Mr Afeaki as counsel for the Plaintiff
indicated that his client wished to consolidate the two sets of proceedings. | regard
that course of action as likely to be extremely confusing. There are many parallels
between the two proceedings but a number of differences. The Court and the parties
would not want to be chopping and changing between one file and the other to work
out what is going on. | decline the application to consolidate the proceedings.

The Plaintiff has sought leave to file an amended statement of claim in the
second proceeding. In that it seeks the same relief as it sought in the first proceeding.
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The relief sought in the first proceeding was not sought in the statement of claim but
in the application for interim relief. My view is that the parties have been on
sufficient notice as to what general relief is sought, and no prejudice is suffered by
any party by my granting leave for an amended statement of claim to be filed. | do
grant that leave but subject to the question whether leave should be granted to the
Plaintiff to bring judicial review proceedings.

With that proviso, leave is now granted for the amended statement of claim to
be filed. The application to consolidate the two files is refused. The Plaintiff will have
to elect as to which of the files it is proceeding on, and | take it Mr Afeaki that it will
be the second proceeding with the new statement of claim, is that right? (Counsel
confirms this.) Accordingly the first proceeding is now dismissed.

There was another application, one by Ms Simiki for the Kingdom of Tonga to
be joined as a defendant, but after discussion with the Bench that application has been
withdrawn pending further consideration. It may be renewed at a later point but I do
not have to deal with it now.

There are therefore now two remaining applications, one for interim relief and
the other for leave to bring judicial review proceedings against the Crown. | regard
them as related but separate issues. | will give brief reasons shortly but I will say now
that the application for interim relief is refused, and | reserve my decision on the
application for leave to bring judicial review proceedings. That application was made
only because the Court pointed out the need for it under Order 27 Rule 2 of the
Supreme Court Rules. Such application is required by sub-rule (1) and is to be made
promptly and in any event within three months of the date when the grounds of the
application first arose, unless the Court considers there is good reason to extend that
period. I reserve my decision on whether leave should be granted, and in particular on
whether the application was made promptly.

The interim orders sought

Without deciding that issue | believe that an answer is very clear to the
application for interim relief. That application is to be found in a document entitled
"Urgent ex parte application for interim orders for injunctions". It is important to note
the interim orders that were sought ex parte but have been considered on notice. The
first order sought is an interim order restraining the First and Second Defendants from
issuing any second licence during the currency of the Plaintiff's “excusive licence".
The second order would restrain the Third Defendant, Ha'amo Growers Ltd, from
loading on any boat or ship any export crop of sato imo taro for Japan. Thirdly there
is an interim order sought against Port Services Ltd, the Fourth Defendant, preventing
it likewise from loading any such crop.

Summary of the dispute

It is important now briefly to indicate the area of dispute. The Plaintiff company
was granted an export licence in February 2001 for the export to Japan of the said
crop of Sato-imo taro, also known as Japanese taro. The licence (exhibit "B" of the
Plaintiff's affidavit) is a letter of 16 October 2001 headed up “re: application for
exclusive license (5 years) for export of sato-imo taro [to] Japan" The letter shows
that the Plaintiff's request was approved by the Minister subject to four conditions:
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1.  "The Exclusive Export License will become effective once
you start exporting Satoimo to Japan.
2. Itis confined to exporting Satoimo to the Japanese Market

(Product and Market specific).

3. The license will be revoked if you cease to export any
Satoimo for a period of 8 months or more.

4.  The exclusive export licence is for a period of 5 years."

The essence of the Plaintiff's complaint is that within the five year period the Minister
had granted another export licence for the same product to the same market namely
Japan, so that the Plaintiff's licence is no longer an "exclusive" licence. That second
licence was granted in February this year to the Third Defendant. There is a lengthy
background to the granting of that licence, and the Ministry's position is set out in a
letter from the Minister to the Plaintiff which is exhibit "D" to the Plaintiff's affidavit,
a letter of 16 August 2004. | do not propose to go into the details of that background
at the moment.

In essence the Plaintiff says it has made an extensive commitment to the
development of this Japanese market for this particular specialist product and has
outlaid in cash some $250,000 to that end, and that this investment will be virtually
worthless if another competitor is allowed to operate in that market.

For the Third Defendant Mr Niu, assisted by written submissions from New
Zealand counsel Mr Waalkens who is unable to be here today, has argued that his
client would suffer irreparable damage if it is prevented from exporting the crop it has
grown. The evidence is that it is currently packaging a crop expected to weigh some
170 tonnes to load on to a ship on Monday, the next working day, for Japan. The
Third Defendant is therefore strongly opposed to any suggestion that it should not
proceed with that order, especially when it was given an export licence by the
Minister in February.

Again there is extensive evidence as to dealings between the Plaintiff and the
Third Defendant, and also the Ministry, over the possible issuing of another licence.

The relief sought

I say first of all about the application for interim orders that there is nothing
interim about the relief sought against the Third Defendant. The order sought would
prevent it from loading on board any ship any crop of sato-imo taro where the
destination is Japan. That is in effect a permanent order and would prevent the export
of the 172 tonnes of taro which is ready for export. | infer that such crop if not
exported now would have to be sold locally, and the evidence is that it would be sold
at a considerable loss.

Whilst the amended statement of claim seeks other relief in the nature of
judicial review, that relief is not sought today. The other relief sought in the statement
of claim is a declaration "that the process giving rise to the issue of the second licence
was either illegal or unreasonable or procedurally unfair”; secondly, an "order
certiorari" quashing the second licence issued by the First and Second Defendants, or
in the alternative an order requiring the First Defendant to revoke the second licence,
and restraining the Minister from issuing any second licence during the currency of
the exclusive licence; or in the alternative to all the foregoing, damages in the sum of
$1,000,000 and costs.
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No evidence of any proposed further licence

As | say, that is the relief sought ultimately. The only interim relief sought is
injunctions preventing the issue of a second licence, and the loading of the Third
Defendants crop on any ship bound for Japan. There is no evidence before the Court
that the Minister or the Ministry is proposing to issue any new licence. There is
therefore no basis for the Court to make an order restraining those parties from
issuing another licence. The Court does not issue injunctions into thin air. They are
only issued where there is a demonstrated need for them, and there is no evidence that
another licence is proposed to be issued. The concern of the Plaintiff is with the
second licence already issued.

For that reason alone - in other words, that there is nothing to injunct - the first
application must fail.

No causes of actions pleaded against Third or Fourth Defendants

I turn then to the second and third applications, relating to the Third and Fourth
Defendants. They also in my view must fail. There is no cause of action pleaded
against either the Third or Fourth Defendants. Indeed Mr Afeaki as counsel has said
in court today that the Plaintiff has "no issue" with those parties. It is clear that they
have been joined purely to prevent this export order leaving Tonga on Monday.

How the Plaintiff thinks it can do that when it has no cause of action, and pleads
no cause of action, against the Third Defendant, defies understanding. | have never
seen such an application before. If this had any merit, then the Plaintiff would also be
entitled to injunctions against the carriers who might be going to take the goods to the
port, against people who might be going to sign the shipping documents at the wharf,
against the seamen on the ship — there is no end to where it could go. The law does
not allow its coercive powers of injunction to be used against parties who are not said
to have committed any wrong, civil or criminal, whatsoever.

To me it is abundantly clear that for those reasons alone and without going any
further, this application for interim relief must fail.

Plaintiff's failure to make full disclosure

First of all, and importantly, there is a failure by the Plaintiff to make full
disclosure to the Court at the time of seeking interim, ex parte relief. It was not until
this morning, when | read the affidavit prepared on behalf of the Third Defendant,
that | was aware that it had written to the Plaintiff on 12 July this year about a
discussion that had taken place the previous Friday, 9 July, when at the conclusion of
that meeting the directors of the Plaintiff advised that they would or may be about to
commence proceedings against the Third Defendant including seeking an injunction
to prevent it exporting its sato-imo crop to Japan.

The proceedings that have ensued are exactly in that category. In effect the
Plaintiff is seeking an injunction to prevent it doing that, and | believe that was the
effect of the first proceedings as well. The first proceeding had a statement of claim
that was defective in many respects but it did seek an order quashing the licence
issued to Ha'amo Growers Ltd, and the application for interim orders asked the Court
to quash the second licence or alternatively to require the Minister to revoke it. That
was in effect an order to prevent the Third Defendant from exporting its crop. It is
exactly what the Third Defendant feared might happen. They wrote this letter to the
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directors of the Plaintiff on 12 July challenging the Plaintiff's view of the matter and
putting forward a large number of factors for it to consider. It concluded by asking
that the Plaintiff ensure that any injunction application be made "on proper notice to
us". The letter continued: "We will cooperate, but insist on being heard to protect our
rights. Please also make sure a copy of this letter is brought to the attention of the
court.”

220 I assume that the Plaintiff provided a copy of this letter as a relevant item to its
counsel in Auckland, Mr Hirschfeld. If so, it was a serious dereliction of duty on his
part not to advise the Court that this letter had been written — that Ha'amo Growers
Ltd insisted on being heard and wanted its view put before the court in the form of
this letter. Any party seeking interim relief ex parte, i.e. without the other party being
heard, is under an obligation well known to competent counsel to inform the Court of
any relevant factor against the application known to the Plaintiff. In my view the
matters set out in that letter ought to have been put before the Court at the time the
application was made for interim relief.

Exactly the same considerations apply to the second ex parte application. | am

230 told however by Mr Afeaki who appears today in the absence of Mr Hirschfeld that
the second application was not drafted by counsel at all but by the Plaintiff's directors
and that they were ignorant of their obligation to inform the Court. If so, it is a
surprising omission on their part. The letter itself asks that they be advised and be
given notice of any application. I would have thought as a matter of courtesy, if
nothing else, that such a request would have been honoured. Instead the Plaintiff's
directors sought to persuade the Court to grant relief on an interim basis without
hearing the other parties. That application was refused peremptorily by me on 25
August on the basis that a hearing date had already been set for today, and the matter
has proceeded.

240 In my view the lack of good faith on the part of the Plaintiff and its counsel in
the way it has handled this matter is a matter that goes against it in the exercise of the
Court's discretion. It is a matter that Mr Waalkens raises in his written submissions
and | am obliged to add that | do not accept the explanation offered by Mr Afeaki as
being a proper justification.

The balance of convenience

I am going to leave aside for the moment the question of whether there is a
serious issue to be tried, or a prima facie case has been made out against the First and
Second Defendants. | have indicated that | cannot see such a case against the Third or
Fourth Defendants as no issue is pleaded against them. | will give my rulings in

250 relation to those matters when | give my reserved decision on the application for
leave to bring judicial review proceedings. But assuming for present purposes that the
Plaintiff can overcome that test (whatever it may be), the Court still has to go on and
consider where the balance of convenience lies.

Here | am satisfied that the balance of convenience lies in favour of the Third
Defendant. The Plaintiff's directors in their affidavit make strong assertions that if the
Third Defendant is allowed to export this particular crop to Japan, the Plaintiff's
licence will be "virtually worthless". There is no evidence from them at all to support
that assertion. It is a mere and bald assertion. There is no evidence of how much of
this crop the Japanese market is able to absorb from Tonga. There is no evidence, or
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even suggestion, that there are orders which the Plaintiff has which it is going to lose,
or is likely to lose, if the Third Defendant proceeds with its export.

The sort of evidence that would normally be found in an application for interim
injunction, dealing with the balance of convenience, is just not present in the
Plaintiff's papers. Whether that is due to oversight by counsel or the lack of any such
evidence existing in any event, | do not know and | express no view on that. But | do
say that all | have on the one hand are mere assertions that the so-called exclusive
licence will be of no value or worth if any competitor is allowed.

Against that | have evidence that, whereas the Plaintiff has managed so far in a
period of nearly three years to export only 2.99 tonnes of this crop, the Third
Defendant has (I gather, from a single crop) about 170 tonnes ready to export on
Monday. That would suggest that the Third Defendant is the one with business
credibility, and indeed | would have thought that the Plaintiff's own credibility in the
Japanese market would already have been severely damaged by its inability to
provide more than three tonnes of this crop over a lengthy period.

In contrast to that the Third Defendant in its first year of operation with this
crop — having planted it earlier this year — is now ready to make a substantial export.
There is some evidence from the Third Defendant of losses it will suffer. | accept that
on the basis of the evidence before the Court there are substantial costs that would be
incurred by cancelling these orders and the shipping arrangements that have already
been made.

There is a further factor under the balance of convenience raised by more than
one of the defendants but principally by counsel for the First and Second Defendants,
Ms Simiki. She points out that the Kingdom of Tonga itself has its reputation on the
line. There is evidence, on which | express no view at the moment, that the licence
issued to the Third Defendant was issued precisely because the Plaintiff had failed to
export or had gone so long without being able to take advantage of the licence it had
been given. | accept that there is a serious question about the effect of that failure on
Tonga's reputation. There is some evidence that Australia has now entered this
specialised market and that Tonga is at risk of missing out if its growers are not able
to get their crops shipped to Japan.

I conclude that the balance of convenience favours the public of Tonga and its
exporting reputation, as well as the commercial interests of the Third Defendant,
rather than the interests of the Plaintiff which has taken so long to get to this point
and is not even alleging that it is about to fulfil an order — indeed there is no
allegation that it has a crop that it is ready to export.

On that basis also, the balance of convenience factors lie against the granting of
any interim relief.

Preserving the status quo

Finally I mention that interim relief is normally granted to preserve the status
quo, i.e. things as they stand at the moment. Mr Afeaki submits that the status quo
from his clients' point of view is the position stated in their affidavit, namely that they
have an exclusive licence to export.

The status quo that the court looks to is the status quo at the date of hearing. The
second licence was issued in February this year, that is six months ago. It came to the
notice of the Plaintiff two months later, in April when they were told about it by the
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Third Defendant. The Plaintiff explains its delay in the meantime by saying they
wanted to see this in writing from the Ministry and they did not get it in writing until
just a few weeks ago, but in my view they were put on notice as from April this year,
when they were told by the Third Defendant that they had been given an export

310 licence. That was confirmed in July by the Minister verbally, but not at that stage in
writing.

Even before April this year there were other events that should have put them on
notice. In November last year there were discussions between the three parties, or at
least between the Plaintiff and the Ministry, when the Plaintiff was told that the Third
Defendant was seeking a licence to export sato imo taro.

In any event, whatever view one takes of that, and | am not expressing a
concluded view, it remains the case that the status quo that the Court is considering is
that there are two licences on foot at the moment. Whether the granting of the second
one amounted to a breach by the Government of its obligations has yet to be decided,

320 but the fact of the matter is that the status quo is that two parties have been given the
right to export this crop. Therefore it would be inconsistent with the general
principles of injunctions for the Court to interfere with that by preventing the Third
Defendant from exporting the crop which it has grown.

Conclusion

There are other issues that arose in the hearing. | will deal with them in my
reserved decision relating to the application for leave to judicially review the actions
of the First and Second Defendants. For the various reasons | have given, my view is
that there is not one but several grounds upon which the Plaintiff fails by a very large
margin to justify the granting of interim relief, and the application is accordingly

330 dismissed.

The other parties will be entitled to costs. If they are not able to be agreed

within the next 28 days they are to be taxed.



10

20

30

R v Fifita (SC)

311

R v Fifita

Supreme Court, Nuku'alofa

Ford J

CR 405/2003

8 and 9 September 2004; 21 September 2004

Criminal law — manslaughter — did assault lead to death? — not proved

The 50-year-old accused was charged with manslaughter. It was alleged that on 2
August 2003 he caused the death of his son, Tu'avao, by striking him on the face until

he became

unconscious. The case for the Crown was that Tu'avao was intoxicated at

the time and while in both an unconscious and intoxicated state he suffered an

aspiration
trachea or

of gastric contents from his stomach, which caused a blockage of his
windpipe and that, in turn, led to his untimely death. The accused

contended that the assault did not cause the death of the deceased.

Held:
1.

3.

To establish a charge of manslaughter, the Crown must prove beyond
reasonable doubt a homicide or killing and that the homicide was culpable
or blameworthy. Homicide was culpable when it consisted of the killing of
any person by an unlawful act or any of the other methods identified in the
Criminal Offences Act (Cap 18). The allegation was that the accused
killed the deceased by an unlawful act, namely, the assault and, therefore,
the essential ingredients the Crown had to prove was, first, that there was
an unlawful assault by the accused and, secondly, that the assault caused
the death of the deceased.

The Crown's case relied upon possibilities and speculative propositions.
Such evidence could never form a sound basis for a criminal conviction.
The Court was not persuaded that the unlawful act relied upon by the
Crown contributed in any significant way to the deceased's death.

The accused was accordingly acquitted and discharged.

Cases considered:
R v Renata [1992] 2 NZLR 346 (CA)
R v Tomars [1978] 2 NZLR 505 (CA)

Statutes co

nsidered:

Crimes Act 1961 (NZ)
Criminal Offences Act (Cap 18)
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Counsel for the Crown : MrKefu
Counsel for the accused : Mr Vaipulu
Judgment

The 50-year-old accused is charged with manslaughter. It is alleged that on 2
August 2003 he caused the death of his son, Tu'avao, by striking him on the face until
he became unconscious. The case for the Crown is that Tu'avao was intoxicated at the
time and while in both an unconscious and intoxicated state he suffered an aspiration
of gastric contents from his stomach, which caused a blockage of his trachea or
windpipe and that, in turn, led to his untimely death.

The 23-year-old deceased, who lived with his family at Kolonga, was the
second of seven children -- 6 boys and a girl. He was unemployed but it is clear from
the evidence that he had regular access to alcoholic liquor. One of his brothers told
the Court that he would be in an intoxicated state at least three times a week.

The oldest brother, Kakala, said in evidence that on the evening prior to his
death (which was a Friday night) Tu'avao was heavily intoxicated. He had been
drinking during the day. Kakala was planning to go to a Tongan kava party at Vaini
that night and Tu'avao wanted to join him. Kakala explained how he tried
unsuccessfully to make him get out of the vehicle and stay at home but the deceased
insisted on joining the group going to Vaini.

There was evidence that at Vaini the deceased spent most of his time outside the
kava party hall consuming alcohol. Around 9 p.m. a friend took him over to the local
police station to sleep "because he had become too intoxicated".

At approximately 1la.m. the kava party broke up. Kakala wanted to leave his
brother sleeping in the police station, explaining to the driver of the van that he would
be able to catch a bus home to Kolonga the following day. The van driver, however,
drove over to the police station and woke Tu'avao. At that point he had sobered up a
little.

When the van reached Kolonga, Kakala walked straight home and went to bed.
The deceased, however, turned and walked off into the night. Where he spent the next
seven or eight hours and what he did during that time is unknown. The evidence was
silent in relation to that passage of time but it is apparent that somehow he had been
able to obtain further access to alcohol.

The narrative resumes again probably around 8:30 a.m. on Saturday 2 August.
The deceased's younger brother, 17-year-old Vaikele, told the Court that
approximately about that time he became aware that the deceased was at a
neighbour's house because he heard the neighbour's children yelling out his name. He
said that he could tell from what the children were saying that his brother had just
arrived at the neighbour's house.

Vaikele said that he walked over to the neighbour's property and tried to talk his
brother into going home to sleep because he was so intoxicated but the deceased
swore at him and refused to leave. Approximately one hour later, the deceased was
driven home in a van. There was no evidence as to whose van it was but Vaikele told
the Court that he saw his brother climb out of the vehicle and he then heard his father
(the accused) telling him to go inside and get some sleep. He said that his father was
not angry and he heard him tell his brother "many times" to go and sleep.
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The deceased, who at that stage was very drunk and unsteady on his feet, did
not go inside and so his father slapped him. On the first occasion, the deceased lifted
his arm to protect himself and the blow landed on his arm. Vaikele said that at that
point the deceased fell to the ground and his father struck him a second time but the
deceased protected himself again and the blow landed on his arm.

Vaikele said that his father then picked his brother up and told him to go inside
and get some sleep. His brother started walking towards the house but suddenly he
turned and began to run off telling his father that he was leaving home and he would
never return. The witness described the way in which his brother ran. His movements
were clearly those of an intoxicated person.

At that point, Vaikele noticed his father pick up a stick and chase after his
brother. He twice hit him with the stick across the buttocks. On the second occasion
his brother fell to the ground. By then he had ran a distance of some 30 to 40 metres.
Vaikele was then asked in evidence in chief what happened next:

"Q. What happened when your brother fell to the ground?

A. My father sort of lifted him up by the shirt and slapped him
and he lifted him up again and was about to slap him and the shirt
came off and my brother fell to the ground and became
unconscious.

Q. After your father hit your brother with the stick how many
slaps did your father give your brother?

A. Three.

Q. Which part of Tu'avao's body did the slaps land on?

A. On the face.

Q. Did you see your brother hiding his face from the slaps as he
did before?

A. No.

Q. What caused the unconsciousness of your brother?

A. I don't know."

Later in evidence in chief, Vaikele was asked to describe the slaps. He said that his
father used the open palm of his hand and he slapped him first with his right hand on
the mouth, then with his left hand he slapped his nose, and, again with his right hand,
he slapped his face. The witness described the blows to the Court. They could
probably fairly be described as moderate blows. He said that his father then went
inside the house.

Vaikele said that he also went back inside the house but his mother told him to
go and put his brother under a nearby 'fau tree and he did so. He described how he
held both his brother's hands and dragged him along the ground on his stomach to the
'fau tree -- a distance of some 10 metres. Vaikele told the Court that he had not paid
any particular attention at that point to whether the deceased was still breathing. He
said that he thought he was "unconscious from being intoxicated". A short time later
his mother told him to go back and throw some water over his brother and he did so.
He said that his brother was still lying on his stomach and he poured the water on the
back of his head. He then went back inside the house to start cooking.

At some stage the parents moved out and sat under the tree with Tu'avao.
Vaikele told the Court that after approximately half an hour he also walked over to
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the tree and his father told him to check to see if his brother was still breathing.
Vaikele told the Court that when he turned his brother over he could see that he was
not breathing and he knew immediately that he was dead. He also noticed that a small
amount of blood had "dripped out of his nostrils."

130 The witness was questioned by both counsel as to when exactly he first noticed
the blood around the deceased's nose. He said that it was after he had dragged him to
under the fau tree and turned him around. He was not asked whether the nosebleed
could have occurred while his brother was being dragged to under the 'fau tree. The
evidence was that he was dragged along on his stomach for a distance of some 10
metres. From the photographs, the deceased appears to have been of heavy build and
the witness was of slight build. It must have been a possibility that at some point
while being dragged along on his stomach, the deceased's face could have come in
contact with the ground causing his nose to start bleeding. It was a possibility not
excluded by the evidence.

140 The family arranged for the deceased to be taken to Vaiola Hospital and two
days later a thorough autopsy was carried out on the body by Dr Siale 'Akau‘ola. The
detailed autopsy report was produced to the Court as an exhibit and Dr 'Akau’ola gave
helpful evidence explaining his findings in layman's terms.

The doctor told the Court that the deceased had obviously eaten a large meal
shortly before his death. He described as "interesting" his finding of a partly digested
bone in the deceased's stomach, shaped like a cube and some four centimetres in
diameter. The witness stressed that while it had nothing to do with the cause of death,
he believed that it was significant in that no one would swallow a piece of bone of
those dimensions unless the person was intoxicated or it had been somehow forced

150 into his system.

Dr 'Akau'ola found that the deceased's windpipe was completely filled with fluid
and food like particles. He also observed dried up blood secretions coming out of
both nostrils, which contained food like particles. The doctor explained that a person
who vomits while in a reduced state of consciousness is often not strong enough to
eject all the vomit and so he inhales the gastric contents back through his windpipe.
Normally a person would only have to cough in order to clear a windpipe blockage
but a person in a semiconscious or unconscious state does not have that same ability.
The doctor said that what happens in those circumstances is that the aspiration of the
gastric contents causes an obstruction of the airway system and consequential death.

160 Dr 'Akau'ola concluded that the scenario outlined was the most likely cause of
the deceased's death. His conclusions were not challenged and | accept them.

The accused, as was his right, did not give or call evidence but he did make an
unsworn statement to the police, which was produced as an exhibit by consent. There
were some minor variations between his statement and the evidence given by his sons
but, in general, what he told the police in his record of interview appears to have the
ring of truth about it. He said in his statement that he had slapped his son only twice
and | accept that evidence because that is what the elder son, Kakala, also told the
Court. Whilst in general | found the younger son, Vaikele, a credible witness | did not
find his evidence completely convincing when he described how his father slapped

170 his brother three times with alternate hands and yet, somehow, at the same time he
was able to hold onto his T-shirt. The older brother had been asleep and had only
woken and seen what was going at the time his father was chasing after Tu'avao.

The accused was asked about the incident by the police officer:
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"23. What happened when you caught Tu'avao?

A. | held his T-shirt and he fell to the ground.

24. Didn't you throw him down?

A. No.

25. When he fell to the ground, was he facing up or down?
A. He fell down on his buttocks.

26. What happened when he fell on his buttocks sitting?
A. | slapped him again.

27. How many times did you slap him this time?

A. Twice.

28. Where did those two slaps land?

A. On the nose and mouth.

29. After those two slaps, how was your son?

A. | saw him trying to get his breath.

30. How was he trying to get his breath?

A. He was breathing hard.

31. What help did you do when you saw him trying to get his
breath?

A. | let him lay down on his back.

32. What did you do then?

A. | told two of my sons to get a bucket of water.

33. Who are those two sons?

A. Kakala and Vaikele.

34. Why was there need for the bucket of water?

A. To cool him off because | thought he was dead drunk.
35. Was the water poured on him while he was lying on his back?
A. No, | told them to take him under the tree."

The accused was asked by the investigating police officer why he had beaten the
deceased. He replied that he was upset because he held the position of Church
Minister.

To establish a charge of manslaughter, the Crown must be able to prove beyond
reasonable doubt a homicide or killing and that the homicide was culpable or
blameworthy. Homicide is culpable when it consists of the killing of any person by an
unlawful act or any of the other methods identified in section 86(1) of the Criminal
Offences Act (Cap 18). In the present case, the allegation is that the accused killed the
deceased by an unlawful act, namely, the assault and, therefore, the essential
ingredients the Crown has to prove are, first, that there was an unlawful assault by the
accused and, secondly, that the assault caused the death of the deceased.

The first issue is not in dispute. Mr Vaipulu very sensibly admitted that the
actions of the accused in striking his son across the face amounted to an assault and,
hence, an unlawful act but counsel contended that the Crown had failed to prove that
the assault had caused the death of the deceased.

For his part, Mr Kefu quite properly conceded that the unlawful act must be one
which is likely to cause harm to the victim, albeit not serious harm. Crown counsel
contended that the assault in the present case was such an unlawful act and, even if it
was not the immediate cause of death, it was a significant contributing factor and that
was sufficient to establish the second element of the charge.
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In recent years, similar issues to those arising in the present case have been
considered by the New Zealand Courts. | find the New Zealand decisions particularly
relevant because section 160(2)(a) of the (NZ) Crimes Act 1961 is virtually identical
to section 86(1)(a) of the (Tonga) Criminal Offences Act (Cap. 18). The latter reads:

"86. (1) Culpable homicide consists in the killing of any
person either --
(a) by an unlawful act."”

The New Zealand equivalent reads:

"160. (2) Homicide is culpable when it consists in the killing
230 of any person --
(a) by an unlawful act."

In R v Renata [1992] 2 NZLR 346, the New Zealand Court of Appeal considered the
wording of the statutory provision in question. Cooke P., delivering the judgment of
the Court of Appeal, said (p.349):

"Clearly when one person unlawfully assaults another by a
dangerous application of force, the assailant is guilty of
manslaughter if death is caused even in a most unexpected
way. Unlikelihood of the result is relevant only to penalty,
although it may be of great significance in that regard . . . The

240 expression "unlawful act" in the context of the law of
manslaughter is not one upon which the present case calls for
any attempt at exhaustive definition; but an unlawful assault
intended to cause some, even though minor, physical harm or
hurt to the victim is undoubtedly within it."

In an earlier decision, R v Tomars [1978] 2 NZLR 505, 511, the Court of Appeal had
to consider whether it could be said that a particular act caused the death of the
deceased under another limb of section 160(2) of the (NZ) Crimes Act. In delivering
the judgment of the Court, Richmond P. said:

"Here again we use the word "cause" in its ordinary legal
250 sense of contributing in a not insignificant way to his death."

That approach, with respect, seems entirely appropriate to any consideration of the
same issue under the "unlawful act” category of culpable homicide. The unlawful act
need not be the sole or even the immediate cause of death but it must be proved to be
one of the significant causes.

Applying the foregoing principles to the facts of the case before me, before |
can convict, | am required to be satisfied to the required standard of proof in criminal
cases that the admitted unlawful act -- the two slaps to the face, played a not
insignificant role in the deceased's untimely death.

Crown counsel contended that the deceased's state of intoxication was not

260 sufficient in itself to cause him to lose consciousness and he relied upon the evidence
of Vaikele as proof that the deceased became unconscious after the two slaps to the
face. Vaikele, however, is not a medical expert. It is true that he said that his brother
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fell to the ground and became unconscious but then he went on to say that he became
unconscious from being intoxicated and he reaffirmed that statement in cross-
examination. He was also asked in cross-examination why he thought that his brother
was unconscious and he replied:

"I'm saying that because when | came to take him to under the
‘fau tree he did not make any movement at all."

The problem | have with that evidence is two-fold. First, | do not accept that the
deceased "fell to the ground" in the manner Vaikele described. | prefer the description
given by the accused to the police, which was corroborated by the evidence of the
older brother. Secondly, it could well be correct that the accused was in an
unconscious state but he could equally have simply been in a drunken and exhausted
stupor. | am not satisfied that Vaikele would have been able to detect the difference.

As | have already observed, | accept the evidence that the deceased was
regularly in a state of intoxication several times a week but | also accept Vaikele's
evidence that he had only ever seen him as drunk as he was on that particular day
twice before.

Mr Kefu submitted that the deceased was not that drunk that he did not know
where he was and counsel made the point that he was still able to speak and he had
been able to fend off the initial two blows with his hand. He was not, therefore,
totally out of his mind. There is some force in that submission.

I have already noted that, in his written report, Dr 'Akau'‘ola concluded that the
most likely cause of death was "upper airway obstruction due to aspiration of gastric
contents.” In his evidence in chief the doctor explained that it is not possible to carry
out alcohol and blood testing in Tonga. He was then asked further questions about the
likely cause of death:

"Q. When you say the cause of death was aspiration of gastric
contents, are you able to tell the Court what actually causes

the aspiration?

A. Yes, like | said, the commonest cause of aspiration -- there are
people who are very intoxicated or unconscious and they vomit --
or anybody who is drowsy and vomits food contents out of their
stomach and because they are drowsy or too intoxicated, their
cough reflex is not strong enough to cough the contents out and
they then inhale it and, as | said, normally it's the intoxicated state
but, as I said, | could not prove it from the examination although |
suspect that probably he was, from the history.

Q. But could a person who was very drunk just -- like -- fall
asleep and because of his intoxication would it cause the
aspiration without some physical intervention?

A. Yes, that has been described.

Q. From your experiences here in Tonga is that common?

A. It's not uncommon. | personally have been involved in a few
cases but it is not uncommon.
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Q. If this person's intoxicated state was caused by physical

external intervention like being slapped unconscious would it

have caused this aspiration?

A. That's possible also. | mean anything that reduces the
310 consciousness of any person, be it physical, drugs or alcohol. You

can have the same outcome.”

The leading final question in the above passage about the effects of physical external
intervention presupposed that the deceased had been "slapped unconscious”. The
deceased was a solid, muscular young 23-year-old. He was taller than his father. The
doctor found no evidence of any bruising on the face attributable to the slapping and
he distinctly ruled out the preceding blows with the stick as the cause of death. Even
allowing for the deceased's grossly intoxicated state and the fact that moderate force
was used, | find it difficult to accept that two slaps with an open hand would have
been sufficient to cause such a young man to lapse into a state of unconsciousness.

320 It seems to me more likely, given his tiredness, fatigue and grossly intoxicated
condition, that when the young man lay back on the ground in the manner described
by the accused, he simply lapsed into the "intoxicated state” Dr 'Akau'ola referred to a
number of times in his evidence and, as the doctor readily accepted, that condition in
itself would have been sufficient to trigger off the sequence of events leading to his
death.

The problem with the Crown's case is that it relies upon possibilities and
speculative propositions. Such evidence can never form a sound basis for a criminal
conviction. In short, | have not been persuaded that the unlawful act relied upon by
the Crown contributed in any significant way to the deceased's death.

330 The accused is, accordingly, acquitted and discharged.
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Helu anors v National Pacific Insurance

Supreme Court, Nuku'alofa

Ford J

CV 669/2001

26 March and 20 September 2004; 28 September 2004

Insurance — questioned validity of licence — rejected defence — claim allowed

The plaintiffs claimed damages against the defendant Insurance Company that arose
out of a motor vehicle accident. The statement of claim alleged that the motor vehicle
was written off in an accident on 26 October 1996. The motor vehicle, a van used as a
taxi, was insured for a maximum amount of $10,200 and the plaintiffs claimed that
sum by way of relief together with other items of damages totalling $6,600 and
various claims for interest. The defendant Insurance Company rejected the plaintiffs'
claim on the basis that the driver of the insured's vehicle did not have any valid
driving licence to drive a taxi class of vehicle. The defendant claimed that the Traffic
Department had no authority to extend the licence to include the driving of taxis.

Held:

1.

At the time of the accident the van was being driven for private purposes
and not as a taxi therefore the legalities of the licence were irrelevant. The
motor policy proposal form described the purposes for which the vehicle
could be used as "taxi + private use".

The Court found that even had the status of the driver's taxi driving licence
been an issue the extended taxi licence issued to her by the Traffic
authorities in Nuku'alofa on 21 August 1996 complied with the Traffic
Act.

The driver pleaded guilty to a charge of careless driving but there was no
evidence that she had been driving in a “reckless/dangerous manner" and
the circumstances of the collision itself were insufficient to satisfy the
Court that she was driving in such a manner. The defence on that ground
was, therefore, rejected.

A pleading was not evidence. If a party pleaded a specific matter of fact
which he alleged made any claim or defence of his opponent not
maintainable then he still needed to go on and prove that pleaded fact in
the usual way. If at trial no mention was made of the matter then the Court
was entitled to assume that it had been abandoned. That was the Court's
conclusion.
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5. The best evidence before the Court of the motor vehicle's pre-accident
value was the figure stated in the Renewal Certificate that had been issued
by the defendant Insurance Company shortly before the accident. The
Renewal Certificate noted that the sum insured was $8,200 and the excess
$600. The accident occurred only 28 hours before the Renewal Certificate
was due to take effect.

6. Judgment was entered for the plaintiffs in the sum of $7,600 together with
interest at 10% from 8 November 1996 down to the date of payment. The
plaintiffs were also entitled to costs to be agreed or taxed.

Cases considered:
Lickiss v Milestone [1966] 2 All ER 972
Maamakalafi anor v Finau [2004] Tonga LR 218 (CA)
Marek v C.G.A. Fire & Accident Insurance Co Ltd (1985) 3 ANZ Ins Cas 60-
665

Statutes considered:
Traffic Act (Cap 156)

Counsel for plaintiffs . MrFifita
Counsel for defendant . Mr 'Etika
Judgment

The Proceedings
In this civil proceeding, the plaintiffs claim damages against the defendant

Insurance Company arising out of a motor vehicle accident. The statement of claim
alleges that the motor vehicle in question was written off in an accident on 26
October 2002. The date is obviously a typographical error. The evidence established
that the accident, in fact, occurred on 26 October 1996. The motor vehicle, a van, was
insured for a maximum amount of $10,200 and the plaintiffs claim that sum by way
of relief together with other items of damages totalling $6,600 and various claims for
interest.

The Claim

In 1995 the first plaintiff, Viliami Helu, purchased a 1990 Daihatsu van for use
as a taxi. He told the court that he took out a loan with the Tonga Development Bank
for $10,200.00, which was the total purchase price of the vehicle. Although no
documentation was produced in relation to the bank loan, the second and third
plaintiffs apparently acted as guarantors. They, together with the first plaintiff, are the
registered owners of the van. Because, however, the second and third plaintiffs took
no part whatsoever in the proceedings, for ease of reference, | sometimes in this
judgment simply refer to "the plaintiff* as being a reference to Viliami.

The Tonga Development Bank required the van to be fully insured and a bank
officer drew up the insurance proposal form for Viliami to take out motor vehicle
cover with the defendant, National Pacific Insurance Ltd. The proposal form was duly
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signed by Viliami. It is dated, for some reason, 27 October 1996. Counsel agree
however, that the date should be shown as 27 October 1995. The maximum amount
of cover is shown at $10,200. The authorised use of the vehicle is stated as "taxi +
private use". The policy provided for an excess of $600. The premium of $663.00 was
duly paid. The insurance period is shown as "from 27 October 1995 to 27 October
1996."

Almost one year to the day later, on Saturday 26 October 1996, the plaintiff's
wife, Lose, had an accident and wrote the van off. She had taken a bundle of clothing
and other goods down to a "flea market" at 5:30 a.m. that day and was returning to
her home at approximately 10 a.m. when the van left the road and collided with a
power pole. Lose's description of the accident in the insurance claim form reads as
follows:

"I went to the market and drop (sic) off some goods to be sold

there. When | was on my way back home 1 slept and woke up

when | hit the post. | was only about 200 metres before |

reached home. | was just very tired because I drove all day on

Saturday." ("Saturday" was obviously meant to be a reference

to "Friday").
The first plaintiff completed a Motor Vehicle Accident Claim Form and the claim
was lodged with the defendant company on 29 October 1996.

The Response
The defendant Insurance Company rejected the plaintiffs' claim. The claims

supervisor 'Inoke Kalauta, sent a letter to the Tonga Development Bank dated 8
November 1996 setting out the reasons for declining the claim as follows:

"We therefore deny any liability due to the driver of the
insured's vehicle not having any valid driving licence to drive
such class of vehicle."

A copy of the letter was sent to the plaintiff together with a copy of a legal opinion
the insurance company had obtained from a local firm of solicitors, Stevenson Nelson
Mitchell & Foliaki.

Driver's licence

Lose Helu gave evidence as to the position regarding her driver's licence. She
told the court that at the time of the accident she, in fact, held a valid driver's licence
to drive the van both for private use and as a taxi. The licence had been issued at
Ha'apai on 30 May 1996 for private motor vehicle use only and on 21 August 1996 it
had been extended by the Traffic Department in Nuku'alofa to include taxis. The
licence in question was produced in evidence.

The Defence

The case for the defence, essentially, is that the Nuku'alofa Traffic Department
had no authority to extend the licence to include the driving of taxis. Reliance, in this
regard, was placed on section 15 (4) of the Traffic Act (Cap 156) which provides that
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no person shall be granted a driver's licence to drive a taxi unless he or she "had or
has already had" an ordinary driver's licence for a period of not less than 6 months
and has passed a re-test by an Examining Officer.

120 The insurance company contended that as Lose's driver's licence had only been
issued in Ha'apai on 30 May 1996, the 6 months did not expire until 30 November
1996. Hence, the Traffic Department in Nuku'alofa had no authority to extend the
licence to cover taxis.

The Evidence for the Plaintiff

The plaintiff called evidence from Ului Taulua, the Examining Officer at
Nuku'alofa who had extended Lose's licence to include taxis. Mr Taulua told the court
that he had retired from the Ministry of Police in July 2003 after some 28 years of
service with the Traffic Department. His recollection of Lose's application was
impressive. He said that he recalled when she came to his office in 1996 to obtain the

130 extension to her licence to cover taxis. At that time, he held the position of deputy
inspector. He said that when he looked at the licence Lose had obtained from Ha'apai
he could see that she had not held it for the required six-month period and so he asked
her about it. Lose explained to him that she had obtained an earlier licence from
Ha'apai back in the 1980s and that she had lost that sometime later when she and her
husband moved to live in New Zealand.

Mr Taulua told the court, in evidence which | accept, that he then instructed one
of his staff, Sergeant Siosiua Vea, to make contact with the Ha'apai police to check
out what Lose had told him. The Sergeant did so and reported back to the inspector
that Lose had obtained a driver's licence in Ha'apai in 1985. The former deputy

140 inspector said that, upon receiving this confirmation, he was satisfied with Lose's
explanation and so he proceeded to carry out the re-test required under section 15 (4)
(ii) of the Traffic Act. He explained that the re-test was an oral theoretical
examination with some 20 questions designed to assess the applicant's knowledge of
the traffic laws. The witness said that Lose had been able to satisfactorily answer all
the questions and so he instructed Sergeant Vea to issue an extension to her driver's
licence to include taxis.

For her part, Lose told the court that she and her husband moved to New
Zealand in 1986 and did not return to Tonga until 1993. In New Zealand they had
lived in South Auckland and during that period Lose had obtained a New Zealand

150 driver's licence. After the couple returned to Tonga they lived in Tongatapu. Viliami
purchased the van for use as a taxi in 1995 but Lose did not drive the vehicle until
after she had her licence extended in August 1996.

Lose told the court that in May 1996 she had travelled to Ha'apai to attend a
church conference and while there she had decided to arrange to renew her lost
driver's licence. Her original licence had been issued in Ha'apai in 1985. She said that
the Officer in charge at the police station explained to her that if she had the old
licence renewed then she would have to pay the annual renewal fee each year from
1986. The Officer suggested that a cheaper alternative would be for her simply to
apply for a new licence and that is what she did. Lose said that the Officer, who she

160 could only remember by the name of Sailosi, took her for a test drive and required her
to undergo a written test also before issuing her with the new licence. She then paid
the appropriate fee.
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Lose confirmed that in August 1996 she had approached the Traffic Department
in Nuku'alofa to obtain the extension to her licence to cover the driving of taxis. After
explaining the background situation, she had been told to leave her licence with the
Traffic Department and return the following day to pick it up with the extension. In
cross-examination she was asked by Mr 'Etika if she had been required to carry out a
written test. She replied that she could not recall. | am satisfied, however, from Mr
Taulua's evidence that Lose did, in fact, undergo the required re-test.

The plaintiffs also subpoenaed but, for some reason, did not call evidence from
Sailosi Fonua. As he was present at court, however, he was called as a witness by Mr
'Etika on behalf of the defendants. Fifty seven-year-old Sailosi told the court that he
had been the Officer in Charge at the Ha'apai Police Station in May 1996 when Lose
had called to renew her driver's licence. He confirmed Lose's account of how she had
taken the alternative option of obtaining a new licence rather than paying the annual
renewal fees in respect of the lost licence. Sailosi said that he had been with the
Police Department in Ha'apai since March 1969 and it was he who had issued Lose
with her first driver's licence back in 1985.

Findings in Relation to the Principal Defence

It is clear on any reading of the facts, as | have found them to be, that the
reasons put forward by the insurance company for rejecting the plaintiff's claim
simply do not measure up.

First, even had Lose not obtained the extension to her driver's licence to cover
taxi work, the basic licence she had obtained in Ha'apai on 30 May 1996, which
covered "Private Motor Vehicle" use, would have been all that was required for
driving the van to and from the market on the Saturday morning of the accident. The
question to be asked is what was the essential character or primary purpose of the
journey. The evidence is clear. At the time of the accident the van was being used for
social or private purposes only, not as a taxi. That proposition, it seems to me, must
be a complete answer to the defendant's case. The motor policy proposal form
described the purposes for which the vehicle could be used as "taxi + private use". It
is difficult to understand the insurance company's preoccupation with the legality of
Lose's taxi driver's licence when the van was not being used as a taxi at the time of
the accident.

Secondly, even had the status of Lose's taxi driving licence been an issue, | have
no doubt that the extended taxi licence issued to her by the Traffic authorities in
Nuku'alofa on 21 August 1996 complied with the Traffic Act. The evidence clearly
established that Lose had originally been issued with a driver's licence back in 1985
when she was living in Ha'apai and that was sufficient to satisfy the requirements of
section 15(4) of the Traffic Act . The words "had or has already had" in subsection
(4)(ii) are sufficiently broad to include a previous licence that, for some reason or
other, is no longer operative.

In any event, an infringement of a statutory provision regulating the
performance of an official act does not necessarily spell invalidity. As the Court of
Appeal noted in the recent case of Maamakalafi v Finau [2004] Tonga LR 218 (CA),
in each case it depends upon the true construction of the Act. No authorities or
submissions were made to me on this aspect of the case and it is unnecessary for me
to take the matter any further but it does appear to have been a basic fallacy of the
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defendant's case that if it could establish some infringement of the Traffic Act then
210 such a finding would of necessity invalidate the insurance cover.

Findings in Relation to Other Defences

There were two further defences advanced by the insurance company in its
statement of defence although neither was mentioned in the initial letter the plaintiffs
received from the claims manager declining their claim. It is alleged that Lose was
driving in a "reckless/dangerous manner" which is one of the exclusion provisions in
the policy. It is also alleged that the delay of almost five years on the plaintiffs' part in
issuing proceedings caused the defendant to alter its position "believing that the
plaintiffs have been satisfied with the refusal of their claim."

Reckless/Dangerous Driving

220 Lose pleaded guilty to a charge of careless driving contrary to section 25(1) of
the Traffic Act but there is no evidence that she had been driving in a
"reckless/dangerous manner" and the circumstances of the collision itself are
insufficient to satisfy me that she was driving in such a manner. The defence on that
ground is, therefore, rejected.

The Delay Defence
This defence is pleaded in the following terms:

"12. That since November 1996 when the last correspondence
from the defendant to the plaintiffs were made with regards to
this matter the plaintiffs had kept quiet and done nothing to it

230 while the defendant has led to believe from this conduct of the
plaintiffs that they were satisfied with the refusal of their
claim then.

13. The defendant relying on the above believe from the
conduct of the plaintiffs in not pursuing their claim for almost
five years have altered his positions believing that the
plaintiffs have been satisfied with the refusal of their claim
(sic).”
It is a fact that the proceeding was not commenced until 6 November 2001. There is
an affidavit on the court file from the first plaintiff in connection with an interlocutory
240 matter explaining how he had wrongly been led to believe by his then solicitor (who
was not his present counsel) that proceedings had been filed much earlier and the
reason for the ongoing delay was a hold-up in obtaining a fixture from the court. The
first plaintiff also gave evidence about these matters, which | accept and he was not
cross-examined on that evidence.
It is not clear from the wording in paragraph 13 of the statement of defence,
quoted above, exactly what legal basis the defendant is relying upon when it states
that it believed the plaintiffs were satisfied "with the refusal of their claim."
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The "CONDITIONS" section of the policy states:

"Under this heading are the rules by which the Policy
operates. If these rules as they apply are not observed, we
may refuse to meet a claim."

Condition (3) is headed "Claims Procedure™ and paragraph (g) provides:

"Should we decline to meet any claim which you make under
this Policy or refuse you any other benefit and you wish to
challenge the decision you must commence your action in
Court within twelve months from the date of your (sic) advice
to you of our decision."”

Observations on Delay Defence

There are several observations, which can be made in relation to what, for ease
of reference, | have referred to as the "delay defence". First, as already noted, the
pleading in paragraphs 12 and 13 does not specify the legal basis for the defence.
Secondly, if it was intended by the pleading to raise condition 3 (g) of the Policy
Conditions as a defence then, in order to avoid a waiver situation, that fact should
have been clearly stated in the statement of defence.

In Lickiss v Milestone [1966] 2 All ER 972, 975 Denning MR described the
concept of "waiver" as follows:

"The principle of waiver is simply this: that if one party by his
conduct leads another to believe that the strict rights arising
under the contract will not be insisted on, intending that the
other should act on that belief, and he does act on it, then the
first party will not afterwards be allowed to insist on the strict
rights when it would be inequitable for him so to do."

The issue of delay was obviously a factor that the defendant had focused upon, as is
apparent from paragraph 13 of its statement of defence. Without having had the
advantage of hearing submissions on the issue, it seems to me that the principle of
waiver described in the above passage would be applicable to the defendant's
pleadings in the present case. The failure to specifically plead condition 3 (g), in my
view, amounts to a waiver of that particular requirement.

I should add that even had condition 3 (g) being specifically pleaded, | would
have expected to have heard argument as to its legal effect. The plaintiff could well
contend, for example, that such a condition was void in so far as it appears to be an
attempt to oust the jurisdiction of the court -- see, in this regard, the observations in
Marek v CGA Fire & Accident Insurance Co Ltd (1985) 3 ANZ Ins Cas 60-665.

Thirdly, no evidence was given by any witness on behalf of the defendant in
relation to the defence pleaded in paragraphs 12 and 13 of the statement of defence;
there was no cross-examination of the plaintiff on the subject and neither counsel
referred to that part of the pleadings in the course of their submissions.

The reason for the six-month break in the hearing dates was to enable the
defendant to call evidence from a former officer of the company who now apparently
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lives in New Zealand. When the hearing then resumed on the 20th of this month,
however, the court was told that neither the witness from New Zealand or any other
person would be giving evidence on behalf of the defendant. The only witness called
by the defence, therefore, was Sailosi Fonua, the witness from Ha'apai who had only
been present in Court because he had been subpoenaed, but not called, by the
plaintiff.

A pleading is not evidence. If a party pleads a specific matter of fact which he
alleges makes any claim or defence of his opponent not maintainable then he still
needs to go on and prove that pleaded fact in the usual way. If at trial no mention is

300 made of the matter then the court is entitled to assume that, for whatever reason, it has
been abandoned. That is my conclusion in the present case. In all events, the defence
has certainly not been established to my satisfaction.

Damages
Finally, I turn to the question of damages. Again, an unfortunate feature of the

case was the complete absence of evidence on this important aspect of the claim. No
expert evidence was called from either side on motor vehicle valuations and not one
question was put to the plaintiff either in examination-in-chief or cross-examination
in relation to the damages aspect of his claim.

The motor vehicle was purchased from Si'i Kae Ola Motors in October 1995 for

310 $10,200. That firm had provided a written valuation report at the time and had valued
the vehicle at that figure. The valuation report was obviously relied upon by the
Tonga Development Bank when it made its decision to grant a loan to the plaintiffs
for the full amount so as to allow the purchase to proceed.

The insurance policy provided that, in the event of any loss or damage to the
vehicle, the Insurance Company had the option of either repairing the vehicle or
paying out the amount of the loss not exceeding the vehicle's market valuation at the
time of the loss and, in any event, not exceeding the insured sum of $10,200.

As is common practice in civil cases, the discoverable documentation of both
parties was produced at the hearing by consent. The bundle of documents provided

320 included a letter from the Ministry of Works Motor Vehicle Inspecting Officer dated
28/10/96 confirming that he had inspected the vehicle after the accident and in his
opinion it was a complete write off. The letter, however, contained no estimate of the
vehicle's pre-accident value. There is another letter from Asco Motors addressed to
the Tonga Development Bank also dated 28 Oct 1996, which simply reads:

"Dear Sir,

ESTIMATE TO REPAIR ACCIDENT DAMAGE TO
DAIHATSU T2473 BELONGING TO VILIAMI T HELU.

We have been examined (sic) the above vehicle and we found
it is beyond economical repair and should be written off.

330 Pre-accident $4000

Salvage value $300
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If any further information required, please feel free to contact
us. We will be happy to assist.

Yours faithfully
BPT (TONGA) LTD
VILIAMI KULU

(SERVICE MANAGER)"

It is not clear why the Bank did not seek a report from Si 'i kae Ola Motors which was
the firm that had carried out the original valuation assessment on its behalf one year
previously.

As | have already observed, no evidence was called from either the Vehicle
Inspecting Officer at the Ministry of Works or the valuer from Asco Motors and no
other evidence was given on the valuation issue. 1 am not prepared to place any
reliance upon the estimates provided in the Asco Motors letter. If either party had
wanted the court to accept those figures then they should have called evidence from
the individual who actually carried out the vehicle inspection. In the absence of such
evidence, | can only conclude that neither party was seeking to contend that the Asco
Motors figure was an appropriate pre-accident value.

In fairness, it was clear from Mr 'Etika's submissions that he accepted that the
pre-accident valuation figure would have been something higher than $4000. As
counsel put it, "the market value would have been a little higher than $4,000 but not
as high as $10,200." That still leaves a significant range of options.

At one point in his submissions, Mr Fifita referred to 10% as being the generally
accepted appropriate depreciation figure in Tonga. That would give a pre-accident
value of $9,180. The problem again, however, is that no evidence was provided in
support of that submission and Mr 'Etika did not concede that such an approach was
appropriate in the present case.

In the absence of any other evidence on the subject, it seems to me that the best
evidence before the court of the motor vehicle's pre-accident value is the figure stated
in the Renewal Certificate that had been issued by the defendant Insurance Company
shortly before the accident. The Renewal Certificate noted that the policy was due to
expire at 4 p.m. on 27/10/96 but it would be renewed automatically until 4 p.m. on
27/10/97 with the sum insured being $8,200 and the excess $600. The accident, of
course, occurred only 28 hours before the Renewal Certificate was due to take effect.

Award

Under the first head of claim, therefore, | award the plaintiffs $8,200 less the
excess of $600. The plaintiffs also claim $3000 for “injured feelings" and $3000 for
"damage to reputation™. No evidence or submissions were presented in support of
either claim, however, and they are both, therefore, rejected. Likewise, there are
additional claims for certain amounts of interest together with legal costs of $600
allegedly arising out of the defendant's rejection of the claim but, again, no evidence
or submissions were presented in support and those claims are also rejected.
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If a plaintiff seeks to recover damages under different heads of claim then he
must do more than list the items in his prayer for relief. He must be prepared to prove
all his claim entitlements in the usual way failing which they will be rejected.

Finally, the plaintiffs seek interest on the principal award at the rate of 13%. |
accept that they have been wrongly deprived of the proceeds of their insurance claim
and that they are entitled to interest. Judgment is, therefore, entered for the plaintiffs
in the sum of $7,600 together with interest at 10% from 8 November 1996 down to

380 the date of payment. The plaintiffs are also entitled to costs to be agreed or taxed.
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R v Makafilia
Supreme Court, Nuku'alofa
Ford J

CR 70/2002

1, 10, 24 September 2004; 1 October 2004

Criminal law — causing bodily harm — self defence pleaded — excessive

retaliation

The accused was charged with one count of causing bodily harm. It was alleged that
on the night of Tuesday, 7 May 2002, he wilfully and without lawful justification
caused harm to the complainant, Viliami Tupou, by stabbing him with a knife on his
shoulder, arm and chest. The accused admitted to wilfully stabbing the complainant
with a knife but relied upon the defence of self-defence. There was a sharp conflict
between the evidence called for the Crown and the accused. Ultimately, the outcome
was a credibility issue.

Held:

1.

The Crown was required to prove all the essential elements of the charge
beyond reasonable doubt. In a charge of causing bodily harm, the Crown
must prove that the accused caused, and intended to cause, harm to the
victim. The actus reus need not necessarily be an assault because assault
was not a prerequisite of the offence but it was difficult to imagine a direct
wounding or infliction of harm which would not constitute an assault.

The complainant was an impressive witness and the Court had no qualms
in accepting what he told the Court. The Court did not believe the accused
and his sister.

Even though the accused was punched by the complainant first, he was not
entitled to retaliate with force that was clearly excessive given what he
believed was happening at the time. Repeated stabbing with a knife could
never be reasonable retaliation for a single punch to the jaw.

The Crown proved the charge against the accused beyond reasonable
doubt and he was convicted accordingly

Case considered:
R v Whyte [1987] 3 All ER 416 (CA)

Statute considered:
Criminal Offences Act (Cap 18)



40

50

60

70

80

[2004] Tonga LR

Counsel for the Crown : Miss Simiki
Counsel for the accused : Mr Kengike
Judgment

There was a sharp conflict in this case between the evidence called for the
Crown and the accused. Ultimately, the outcome is going to be a credibility issue.

The accused is charged with one count of causing bodily harm contrary to
section 107(1) and (2)(d) of the Criminal Offences Act (Cap 18). It is alleged that on
the night of Tuesday, 7 May 2002, he wilfully and without lawful justification caused
harm to the complainant, Viliami Tupou, by stabbing him with a knife on his
shoulder, arm and chest.

The case for the Crown is that on the night in question the accused and others
were drinking alcohol, swearing and making a loud noise in a house in Tofoa. At one
stage during the evening a neighbour had called the police and the noise died down
while the police were at the scene. The disturbance then resumed.

The victim lived on his grandparents' property right next door to the house in
question. He became concerned, in particular, about the swearing because brothers
and sisters lived close by and in Tongan tradition any swearing in the presence of
brothers and sisters or female and male cousins is strictly tapu.

During the hours of 10 and 11 pm, the complainant and his friend approached
the house. The complainant knocked on the door and asked the accused if he could
keep the noise down and stop the swearing. His friend had remained standing some
distance back from the house. As the complainant then headed back towards his own
home, his friend yelled at him to watch out because there were people coming from
behind him. The complainant then turned around and struck the accused with his fist.
The accused retaliated by stabbing the complainant a number of times with a knife in
various parts of his body. The complainant was later rushed to hospital in a taxi where
he was admitted and his wounds treated. He was discharged from hospital
approximately two weeks later.

The 21-year-old complainant, Viliami Tupou, gave evidence substantiating the
Crown's case and adding more details. He said that when he knocked on the back
door he could see the accused and his brother-in-law in the house drinking. He yelled
at them to stop their swearing and the noise. The accused came to the door and asked
him what business he had interfering and at the same time he proceeded to shut the
door.

Viliami told the court that as he did not want to become involved in a fight he
turned and started walking back towards his home. The next thing he recalled was
being confronted by the accused's sister, Kalo, who had appeared from around the
side of the house. He said that Kalo had asked in a threatening manner why he had
come to their house and she yelled out that they would "beat the shit" out of him.

The complainant told the court that he started to explain to the sister that he had
only come to ask them to stop the noise and the swearing. At that point he saw the
accused and the accused's brother-in-law (the sister's husband) come out of the house.
The accused yelled at him that they would fight to the death. The complainant then
continued walking away towards his own home when he suddenly heard his friend,
Mo'ui, yell out to him. He turned around and saw the accused and the brother in law
were coming after him. He asked why they were coming and the accused replied, "we
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will fight." Viliami said that he then told Salesi (the accused) that, "we must fight"
and | punched him on the head. He said that the accused then stumbled back but he
did not fall down and when he came forward again he, Viliami, felt a sharp object
pierce his chest and he realised that he had been stabbed with a knife.

The complainant told the court that he immediately felt dizzy and he stumbled
back and fell to the ground on his left side. He then felt the accused stabbing him
again on his right arm, right shoulder and right hand and the side of his face. The
complainant said that the injuries to his right hand were the most severe. The knife
had torn into his hand and the wound was bleeding profusely. Scars from the various
stab wounds were still visible on the day the complainant gave his evidence which
was some 28 months after the attack.

The complainant said that after the attack he managed to crawl to the fence
around his grandparents' house and then climb over the fence. As he escaped from the
scene he could still hear the accused yelling out, "where are you; we will fight.
Tonight I will kill you." The witness said that he did not want to disturb his
grandparents because they were elderly and had high blood pressure and so he
managed to call a taxi which took him to Viola Hospital. He confirmed that he was in
the hospital for almost two weeks.

The complainant's friend, Mo'ui, also gave evidence for the Crown. He
confirmed all the evidence given by the complainant leading up to the attack. He said
that as the complainant had started walking back towards his grandparents' house he
noticed the accused and the others were following him and so he yelled out to the
complainant to watch out. He then described how the accused had attacked the
complainant with the knife. At one point he heard the accused yell out to his attacker
to stop stabbing him. In cross-examination Mo'ui described the knife as being around
10 inches in length with a metal pointed blade approximately 1 inch wide at the end
nearest the handle.

The complainant had said in evidence that Mo'ui had run off during the attack
and he had not seen him again that night. In his evidence, however, Mo'ui told the
Court that he had witnessed the whole incident and when the complainant jumped
over the fence into his grandparents' property they had both ran to the house and then
to a little hut on the same allotment that they had both been living in. Mo'ui said that
he checked out the accused's injuries and noted all the blood. He recalled the
complainant telling him that he was feeling dizzy. Mo'ui wrapped some cloth around
his friend's hand to try to stop the bleeding but he was unsuccessful. He then took him
to Viola Hospital.

I accept Mo'ui's description of what happened after the attack. | suspect that the
complainant's memory of those particular events may have been affected by his state
of shock and dizziness.

As in any criminal case, the Crown is required to prove all the essential
elements of the charge beyond reasonable doubt. In a charge of causing bodily harm,
the Crown must prove that the accused caused, and intended to cause, harm to the
victim. The actus reus need not necessarily be an assault because assault is not a
prerequisite of the offence but, as the learned authors of Blackstone's Criminal
Practice (1993) note, (para B2.34): "it is difficult to imagine a direct wounding or
infliction of harm which would not constitute an assault.

"Harm" is defined in section 107(2) of the Criminal Offences Act. The
definition is broad enough to include serious or permanent injuries as well as wounds
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which are not severe. In her closing submissions, Crown counsel sought leave to

130 amend the indictment so that it referred to paragraph (c) of the definition of "harm"
(any wound which is not severe) instead of paragraph (d) (any permanent
disfigurement which is not a serious nature (sic). Mr Kengike did not consent to the
amendment because the application was being made at such a late stage. Instead he
indicated that he would leave it up to the court. | am satisfied that the amendment is
appropriate in the interests of justice and that the accused will suffer no prejudice
because of its timing. |, therefore, allow the amendment.

The essential elements of the offence of causing bodily harm are not really in
dispute because the accused admits to wilfully stabbing the complainant with a knife
but he relies upon the defence of self-defence. In evidence, the 27-year-old accused

140 told the court that the house in question was his former family home but it is now
occupied by his sister, Kalo Vakaola, and her husband. It is a one-room house made
of roofing iron.

On the night in question the accused, who lives with his parents in Sopu, visited
his sister and brother-in-law's house along with two friends from 'Eua who were
brothers. He said that the four men began drinking around 8 pm and by 10 pm they
had consumed two one litre bottles of gin. He denied that they were swearing or
making any loud noises either prior to or after the police visit. He told the court that
they were "playing music and just talking nicely."

The accused said that around 9 pm someone had thrown an object onto the roof

150 of the house and he had gone outside but he could not see anyone. He said that around
10 -- 11 pm the two friends from 'Eua, who were intoxicated, had gone outside the
house to leave. He said that his sister followed them to try and persuade them to go
back inside the house but they had disappeared.

The accused said that he then heard someone banging on the door with an iron
bar and he heard the person shout out, "open the door or I'll beat the shit out of you."
The accused said that he recognised the voice and knew that it was the complainant.
Shortly after that he heard his sister telling the complainant to get off her property
otherwise she would lay charges against him. He heard the complainant respond to
his sister, "get away or I'll beat the shit out of you."

160 At that point in time, according to the accused, he was cutting meat to cook for
them to eat and he said that he opened the back door and saw the complainant. The
complainant then started to walk back a short distance towards his own home. The
accused said that the complainant told him to stop making noises or he would come
and beat the shit out of them. The accused said that he told him to stop swearing and
go home because he was not a policeman and they could not come and stop them
making a noise. The transcript of the accused's examination in chief then continues:

"Q. Did Tupou (the complainant) say anything else?

A. He said to me you arsehole, I am coming tonight to beat the

shit out of all of you. That's when | knew he was not going to get
170 out of the house and that's when | walked towards him.

Q. At the time, when you exchanged words with the complainant

where were the people you were drinking with?

A. They were staying outside the house.

Q. What happened when you walked towards Tupou?
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A. | walked towards him to make him go so he would stop
swearing on our property.

Q. Did you do anything?

A. I was just talking with him.

Q. What were the words that were spoken?

A. As | walked towards him he was standing there with an iron
bar." (At that point the witness described the dimensions of the
iron bar as being the same length as the width of the witness box
(approximately 3 ft.) and the diameter of his arm). He continued:
He was still holding the bar as | walked towards him. We were
standing face-to-face; | was right in front of him. I told him, "you
go home and stop interfering.

Q. What did they complainant say?

A. He did not say anything. He attacked me and hit me with the
iron bar.

Q. How did he hit you?

A. He was holding the iron bar with his two hands. He attacked
me with the iron bar, hit me and it landed on my left shoulder.

Q. What did you do?

A. | told him to go. After | told him to go he then attacked me a
second time and hit me again with the iron bar and then | raised
up my hand to protect myself and it landed on my arm. After that
I did not do anything to him | was just telling him again "go
home, if you want us to stop making noises you go and call the
police because you are not a police officer to come and tell us to
stop, that's a police officers' job." He threw the iron bar and he
attacked me with a punch that landed on my left jaw.

Q. What happened to you?

A. When he punched me on the jaw, | doubled back and I noticed
him attacking me again with another punch that was about to land
on my face.

Q. What happened?

A. When he attacked me | was holding the knife in my hand. He
punched me again and after that, that's when | stabbed him with
the knife.

Q. And what happened?

A. When | stabbed him with the knife maybe that's when he felt
he was injured and he turned around and ran.

Q. Where did he runs to?

A. He ran and jumped over the fence to go into their house.

Q. It is true that the injuries that he showed here in court were
caused by the knife that you had?

A. Yes.

Q. What did you feel when he left your house?

A. When he jumped over the fence | felt that | was satisfied.

Q. Did you try to get him back?

A. No.

Q. What happened to you?



230

240

250

260

334

[2004] Tonga LR

A. | came and went inside the house, it was dark outside, not
really dark but I could not see clear. When | went inside the light
was on and | was able to see. At that time | was not aware that the
complainant was injured. When | went into the house | saw blood
on me. That's when I realised that Tupou was injured.

Q. Did your brother-in-law, two friends and sister come inside the
house again?

A. Yes."

That, essentially, was the description of the incident given by the accused in his
evidence in chief.

In cross-examination he revealed for the first time a further alleged aspect of the
case. He told the court that as the complainant ran off towards his house after the
stabbing he (the complainant) was attacked and beaten up by the two brothers from
‘Eua. Then, as the complainant climbed over the fence, his clothing became caught in
the fence and the two brothers from 'Eua attacked and beat him up again. The accused
said that he shouted at his two friends to come back. In re-examination the accused
said that it was the complainant's feet that had become caught in the fence.

Crown counsel, in cross-examination, challenged the accused on virtually every
aspect of his evidence. She put it to him that he had not said anything in his statement
to the police about the complainant having an iron bar or the boys from 'Eua beating
up the complainant at the boundary fence. The accused insisted that his evidence was
the truth. He also said that he had told the police everything including the evidence
about the iron bar but he had to agree that there was no reference to an iron bar in the
police record of interview and no challenge had been made by his counsel to the
accuracy of the police documentation.

The accused's sister, Kalo, also gave evidence on behalf for the defence. She
and her husband live in the house in question. She said that on the night of the
incident there had been no swearing or excessive noise coming from her home and
she denied having sworn at the complainant at any stage. She said that the
complainant had come over to their house swearing and he had refused to leave when
asked. Then, when her brother (the accused) confronted him and told him to go home
and stop interfering, the complainant had attacked and beaten up her brother with an
iron pipe. The witness gave a description of the dimensions of the iron pipe, which
matched the description that had been given earlier by her brother. She denied having
seen her brother using a knife during the fight.

As | indicated at the outset of this judgment, the sharp and significant conflicts
in the evidence make it necessary for me to make firm findings on the issue of
credibility. Unfortunately for the accused, the complainant came across as an
impressive witness and, apart from the observations | have made about his evidence
after the attack; | have no qualms at all in accepting what he told the Court.

I cannot say the same about the accused and his sister. | simply do not believe
their version of events. | am satisfied that their description of the incident itself is a
tissue of lies.

The only defence evidence that caused me any hesitation related to the iron bar
allegedly used by the complainant. As already noted, when the accused gave evidence
he described its dimensions as being as long as the width of the witness box and the
diameter of his arm. The iron bar had not been mentioned previously in the case and
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it was not referred to in the accused's statements to the police. The evidence seemed
to have even taken Mr Kengike by surprise in that he had quite properly put to the
complainant in cross-examination all the propositions he knew the accused would be
giving evidence about but no mention was made of an iron bar.

When the accused left the witness box, however, his sister was called as the next
witness and she also gave evidence about the complainant attacking her brother with,
what she described as a length of iron pipe. She described the dimensions of the pipe
as being equivalent to the width of the witness box and she said that it would have
had the diameter of her arm. That evidence obviously corroborated what the accused
had said and the question that then arose was if, as seemed to be the case, the accused
had made up the story about the iron bar on the spot while giving evidence in chief,
how was it that his sister, who had been waiting in the grounds outside the courthouse
at the time, been able to give the Court the evidence she did about the dimensions of
the weapon.

The answer was revealed in cross-examination. The Crown prosecutor, after
what appears to have been a smart piece of observation or detection, obtained an
admission from the sister that during the Court break, her mother, who had been
sitting in the back of the Court throughout the trial, had gone outside and spoken to
her about the evidence given in the case. The sister denied that the mother had talked
to her specifically about the evidence that had been given by the accused relating to
the iron bar but I did not find her denials convincing.

My rejection of the defence evidence does not, of course, mean that I can
immediately jump to a conclusion of guilt. It is still necessary for me to be satisfied
that the Crown has proved guilt beyond reasonable doubt.

On the complainant's version of events, he admitted that it was he who had
struck the first blow. He said that after being challenged by the accused to a fight, he
accepted the challenge and punched the accused on the head. There is evidence,
therefore, to support a defence of self-defence. In that situation there is a burden on
the prosecution to disapprove such a defence beyond reasonable doubt.

While the punch from the complainant would have entitled the accused to
retaliate in order to defend himself, the law does not give him a blank cheque to use
as much force as he likes. He is not, in other words, entitled to retaliate with force that
is clearly excessive given what he believed was happening at the time. The principle
applicable is summed up in the following passage from R v Whyte [1987] 3 All ER
416 (CA) at 418:

"A man who is attacked may defend himself, but may only do
what is reasonably necessary to effect such a defence. Simply
avoiding action may be enough if circumstances permit. What
is reasonable will depend on the nature of the attack. If there
is a relatively minor attack, it is not reasonable to use a degree
of force which is wholly out of proportion to the demands of
the situation. But if the moment is one of crisis for someone
who is in imminent danger, it may be necessary to take instant
action to avert that danger."

In the Whyte case the Court concluded the best case that could be made out from the
appellant's point of view was that he had stabbed the victim because the victim had
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hit him in the face with his hand. Lord Lane, delivering the judgment of the Court,
said:

"It is perfectly plain that on any view the use of an already
prepared knife, the blade having been extended, in
circumstances such as this, could not possibly be reasonable
under any circumstances."

I respectfully agree with that observation. Repeated stabbing with a knife could never
be reasonable retaliation for a single punch to the jaw.

I would simply add that | do not believe that the accused just happened to have
the knife in his hand because he had been "cutting meat to cook”, as he had claimed
in his evidence. The evidence of his sister, which | accept in this regard, was that the
group had had their meal earlier in the evening and the brothers from 'Eua, who had
left for home by the time of the attack, had eaten with them. | am satisfied that the
accused very deliberately picked up the knife and took it outside with him when he
walked out to challenge the complainant to a fight. In other words, far from being an
instantaneous reaction to an unprovoked attack, the violent stabbing with the knife
was completely premeditated.

The Crown has proved the charge against the accused beyond reasonable doubt
and he is convicted accordingly.
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R v Taufa

Supreme Court, Nuku'alofa
McElrea J
CR 226/2003

21-24 September 2004; 1 October 2004
Criminal law — grievous bodily harm — defence of insanity - failed

The prisoner attacked three people with a machete - his wife, his mother-in-law and a
young man who was a complete stranger to him. He inflicted very serious wounds on
the two women. He was originally charged with attempted murder of the two women
and in the alternative grievous bodily harm in respect of those victims, as well as
bodily harm relating to the young man. The Crown accepted that the prisoner did not
intend to kill the two women and therefore it offered no evidence on the charges of
attempted murder. The trial proceeded in respect of the two charges of grievous
bodily harm and one of bodily harm. The defence raised was one of insanity and in
particular it was said that the accused did not know that what he was doing was
wrong because he suffered from "intermittent explosive disorder", which caused his
emotions to overwhelm his ability to understand that what he was doing was wrong.
The illness could be controlled with the drug Prozac. The prison officers responsible
for obtaining the medication failed to do so and as a result the prisoner was not on the
medication at the time of the offence.

Held:

1. The onus of proof was on the accused to establish a defence of insanity on
the balance of probabilities. This meant that unless the Court could say it
was more likely than not that the accused was insane, the defence must
fail. This required something more than 50% in terms of the balance
between the two sides of the argument.

2. The Court accepted that the accused suffered from a disease of the mind
but was not satisfied that at the time of the attacks he was insane.

3. The defence of insanity failed. The constituent elements of the charges as
defined in the Criminal Offences Act were proved beyond reasonable
doubt, and the accused was accordingly found Guilty on the two counts of
causing grievous harm and one count of causing bodily harm. The
evidence called concerning the accused's mental state would be relevant at
the time of sentencing.
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Cases considered:
Graham v R (Court of Appeal, CA 391/96, 27 February 1997, judgment of the
Court delivered by Heron J)
Murcott v Police (High Court, Wellington, AP102/03, 18 June 2003, Goddard J)

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for prosecution . MrKefu
Counsel for the accused : MrNiu
Judgment

Central Issue

The central issue in this case is whether the accused has established a defence of
insanity based on "intermittent explosive disorder"”, a disorder of the mind affecting
impulse control, which he is said to have suffered from at the time that he attacked
three people with a machete.

Basic facts

There is no dispute as to the basic facts of this case. On the day in question, 23
February 2002, the accused escaped from the Hu'atolitoli Prison near the victims'
place of residence and attacked all three of them with a machete, causing grievous
harm to his wife and mother-in-law, and bodily harm to the third victim. The defence
raised is one of insanity and in particular it is said for the defence that the accused did
not know that what he was doing was wrong because he suffered from intermittent
explosive disorder, which caused his emotions to overwhelm his ability to understand
that what he was doing was wrong.

Although the accused has some previous convictions for violence, he had not
previously attacked any of these three persons.

The charges
After the Crown had offered no evidence on charges of attempted murder, there

were three remaining charges, one concerning each victim.

In respect of the first victim (the accused's mother-in-law) Kalatiola Tukuafu,
there is one charge of grievous harm, the particulars of which are that the accused on
or about 23 February 2002, wilfully and without lawful justification caused grievous
bodily harm to Kalatiola Tukuafu's head, back, hands, right foot and other parts of her
body.

A similar charge was laid in respect of the second victim, the accused's wife
Mapa Taufa. Here the particulars allege that he wilfully and without lawful
justification caused grievous bodily harm to her face, head, neck, back, hands and
other parts of her body.

Lastly there is a count relating to a third victim, the particulars of which are that
on the same date the accused wilfully and without lawful justification caused bodily
harm to Sani Feivivini.
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Legal definitions
I turn now to the legal definitions applicable. First, s 106 of the Criminal

Offences Act creates the offence of committing grievous harm. It provides that every
person who wilfully and without lawful justification causes grievous harm to any
person in any manner or by any means whatsoever shall be liable to imprisonment for
any period not exceeding 10 years. Grievous harm is defined to mean various things
including (a) any harm endangering life, and (b) any severe wound. There is no doubt
in this case that the injuries inflicted on the two women victims were grievous harm
within one or both of those paragraphs. Either of them could have bled to death had
early help not been provided, and certainly they suffered severe wounds.

Bodily harm is defined in s 107 to include any wound which is not severe. The
third victim did suffer a wound as a result of the attack on him. It was not severe and
there is no argument that the definition applies. As | say, the question really turns on
the defence of insanity.

The law of insanity in the Kingdom of Tonga is similar to that in many other
countries. Under the s17 of the Criminal Offences Act a person is not responsible at
law for what would otherwise be an offence if he is proved to have been insane

"in that he was suffering from such a state of mental disease
as to deprive him —
(a) of capacity to understand the physical nature and quality
of such act or omission; or
(b) of capacity to understand that such act or omission was
wrong."

It is the second of these limbs on which this case turns.

A fuller account of the facts

The accused was serving a term of imprisonment of five years for robbery. The
sentence was imposed in the year 2000. He was in prison at the Hu'atolitoli Prison
which was almost adjacent to the petrol station where the three victims lived. It is a
disturbing feature of this case that the accused seems to have been able to escape
from that prison with relative ease and very often. It may well be of that if there had
been proper security at the prison that the lives of these three people would not have
been put at risk.

Nevertheless, although he said that on some occasions he was given permission
to leave, on this particular day he did not seek permission but rather left during the
time after the cells have been opened for prisoners to prepare for morning worship.

The accused had for some months heard persistent rumours that his wife was
having an affair with another man. He had confronted her with this information but
she had repeatedly denied it and this denial was apparently supported by her mother,
with whom she was living. Her mother is Kalatiola Tukuafu, the first victim, and she
was in charge of the petrol station.

On the morning in question the accused left the prison very early to visit his
wife. He took with him another prisoner's machete which appears to have been very
sharp. He says he took it with him to help him break out from the compound, and that
he used it to get through some barbed wire at the back of the block in which he was
living. |1 am prepared to accept that evidence from him. He walked to the petrol
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station and leant through a louvre window at the back to wake up his wife and get her
to let him in. He was carrying a backpack which he left at the back door, with the
machete on top of it.

Whilst inside, a discussion ensued between himself and his wife and also at
times involving her mother. There was a separate discussion between the accused and
his mother-in-law in which he asked why she caused so much trouble in the marriage.
It is clear there was a level of resentment by him against her. The wife's evidence of
the discussion between the other two included references to a divorce. It reached the
point where eventually there were accusations between the two women following an

130 astute question by the accused as to who had invited this other man to the house. At
this point the mother-in-law said the daughter had done so, and this led to an
exchange between the two women in which it became clear that the wife had indeed
had an affair, and that the accused had been lied to.

The accused's evidence is that at this point he was unable to speak and left the
premises, walking at the direction of the prison. There is no evidence of his picking
up the backpack and the knife at that point. Before he had gone far he was called back
by his mother-in-law and then by his wife, to talk about matters. Indeed his mother-
in-law suggested that they should make a "fresh start".

The discussion between the accused and his wife resumed at what was referred

140 to as "bedroom two" in the trial. The accused was standing in the doorway and could
see through a louvre window into "room one". He there saw his mother-in-law
apparently running off. His wife's account of the conversation at this point suggests
that he said to his wife that he was going to get the mother-in-law to come and join
the discussions. That is perhaps why he called out to her to stop, or to ask her where
she was going. She did not stop and indeed he says she continued to run, and he ran
after her. It appears she went out the back door already referred to, and was heading
for a neighbour's property.

The accused followed and | will refer to his own evidence now to indicate his
account of what happened. He said he could not describe the feelings he had at that

150 time, but he said "I came and stood at the back door and recalled my bag was outside.
And I recall the knife was on top of the bag. So | took the knife and followed her."

He went on in his evidence to say that he caught up with Kalatiola and hit her
from behind, he believes on the head. He could not recall the number of times he hit
her. She fell into a room in 'Elisapeta's house whence she had run. It was a dark room
and he was surprised to find another person shouting out to him, this being 'Elisapeta.
At that point he stopped striking Kalatiola and he walked back to the road.

Kalatiola did not give evidence as she was apparently not available to do so.

The account by the second victim, the accused's wife, | will refer to also as
given by her in the witness box. She referred at some length to the discussion which

160 she had with the accused after he came into the house. There appears to have been a
detailed discussion why she had not been visiting him, and questions such as, Was
she sleeping with a police officer, and had she been to a certain police officer's home?
Her account of the discussion immediately before the accused chased after her mother
is that he said he needed to speak to her mother as she had said to her daughter to
keep telling lies to the accused. At that point the wife said that he responded, "Stay
here, I'll go and get her."

The witness said that the next thing she heard was some banging on the door,
meaning the outside or back door to room one, and she knew then he had left the
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house. She locked herself in the inner part of the house and tried to call the police. It
was at this point that the accused demanded that the young man Sani who was
sleeping on the floor in room one, should open the hallway door to the inner part of
the house, but Sani was unable to do so. He was fearful of the accused's attitude and
tried to run out the back door already referred to. He was chased by the accused who
grabbed him by the collar and it appears that it was in that action of grabbing hold of
him, perhaps while holding the knife, that he cut Sani's shoulder.

The accused then kicked in the door to the hallway that gave entry to where his
wife was phoning the police. Her evidence was that he came in with the knife and
started to hit her. She said she was crying and shocked and that he kept saying, Why
was | lying, and why had | not told him the truth? In other words, there is evidence
there that while the injuries were being inflicted, he was still trying to extract answers
to questions. (This is relevant later to the question of insanity.)

The wife gave evidence that he was trying to cut her neck, and indeed she
suffered a considerable number of cuts to her neck from the machete. She said that
she saw a look in his eyes that she had never seen before, and when asked in cross-
examination as to what that look was, she said it was "just pure anger". She
contrasted this with other times that he would be angry but normally he would say he
was sorry, or would smile or would cry, but this time there was no change.

She managed to get outside and | gathered that the attack continued out there.
She said she felt the world blackening but he kept pulling her hair and she fell. She
said he kept repeating, "Tell me the truth and stop lying to me."

The attack ended when the wife realised that their son was crying and she said,
"Listen to our son crying”, and the accused "stopped for a moment, and did listen to
him crying, and softened up and dropped the knife and said sorry to me. It was like he
awakened when heard the cry, and that it was the only reason he stopped. He then
came and hugged me and kissed me on my head and then he left."

Injuries sustained

The medical evidence was not disputed as to the injuries received. These were
helpfully summarized by Mr Niu in his submissions. By his count, which | think is
correct, there were five cuts on the first victim Kalatiola Tukuafu, those being to her
left hand and little finger, the right side of her neck and right cheek, her right shoulder
blade and two on the back of her head. There were nine cuts to his wife's body - three
on her hands, one on her forehead, one on the back of her head, and four around the
back of her neck.

Mr Niu did not go into the number of cuts to the third victim but my study of the
evidence suggests there was only one cut and it does not appear to have been a deep
cut.

Evidence as to insanity

The expert evidence came from Dr Mapa Puloka. He is a well respected
psychiatrist with ample qualifications. Unfortunately he is the only psychiatrist in the
Kingdom of Tonga, so unless a psychiatrist is brought from another country the Court
is unable to hear psychiatric evidence from both sides of the argument.

Dr Puloka said that he first saw the accused on 14 February 2002, which was a
mere nine days before this incident. At that stage the accused was complaining that he
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could not control his temper and it had become a problem. Secondly he was
complaining of having what was translated as having "a frequent startled response".
Thirdly, inability to sleep. Fourthly the accused felt that the wind usually affected his
way of thinking. Fifthly, he complained of localized tremor of the eyelid. He
complained that his problems had become more serious in prison because he had no
marijuana to smoke.

220 At that stage Dr Puloka diagnosed his illness as cannabis dependency and
prescribed Prozac which has the effect of decreasing depression and anxiety. He
added that it also controls a disorder of impulse control.

Since then Dr Puloka has seen the accused on numerous occasions, having seen
him at different times in 2002, 2003 and 2004. "I know now the nature of his illness,
to a degree", he said. He went on to say that he suffered from a condition known as
intermittent explosive disorder. He said that this illness is known to be associated
with previous organic problems, such as head injury or an episode of
unconsciousness, or febrile convulsions. He said that the accused did not have any of
those three factors but had suffered a similar trauma during childhood when at the age

230 of nine or 10 months a bottle of boiling water was accidentally poured over his head —
I imagine the child himself tipped over a thermos flask, or whatever it might be called
here. The child was not given medical attention immediately and the burn became
infected. He was taken to a surgery ward and given a general anaesthetic. Some skin
had to be removed because it was infected and he was hospitalized for five days.

The doctor's account of his patient's history includes a history of "bad temper".
He gave examples which included an instance where his brother rebuked him in front
of some friends and he responded inappropriately by throwing something at the
brother and then smashing his brother's car. The witness said that it was disproportion
to what his brother had done. In another incident he was angry with his sister-in-law

240 when she spoke to him about some domestic matter, and he threw a drawer at her.
There was one incident of his parents reprimanding him and he was very angry and
tried to commit suicide with an electric chord.

It was the opinion of Dr Puloka that these incidents of apparent bad temper and
inappropriate conduct were indeed a manifestation of the condition known as
intermittent explosive disorder. He stressed that the initial trauma had occurred when
the accused's brain was still developing and was very vulnerable, and that that
incident was the cause of this illness and had been there since early childhood.

He explained that one of the things known about the brain is the different levels
of serotonin and that there is often a low level of serotonin associated with

250 intermittent explosive disorder. Unfortunately levels of serotonin cannot be tested for
in Tonga. He added that Prozac is used to raise or elevate the level of serotonin in the
brain and the accused feels better when he takes Prozac. It also causes a reduction in
the incidence of intermittent explosive disorder.

Dr Puloka's conclusion was that the accused has a psychiatric disorder of this
type which has an organic basis due to the low level of serotonin. He explained that
this is a recognized mental disorder and falls within the so-called "impulse-control
disorders, not elsewhere classified" in DSM-IV (Diagnostic and Statistical Manual of
Mental Disorders, 4th edition). My enquiries indicate that according to p609 of that
manual, intermittent explosive disorder is characterized by "discreet episodes of

260 failure to resist aggressive impulses resulting in serious assaults or destruction of
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property”. The degree of aggressiveness is "grossly out of proportion to any
provocation or precipitating psychological stressor".

Intermittent explosive disorder and insanity

Turning then to the effect of that illness in terms of the definition of insanity, it
was the opinion of Dr Puloka that the accused would have known what he was doing
at the time, i.e. that he was slashing people with a machete, but he would not have
known that what he was doing was wrong. In his opinion the accused was in a very
emotional situation, and as a result of the illness such emotion "overwhelmed his
judgment to know whether it was right or wrong". He added that therefore the
accused was not in control of the situation whatever he did.

When asked what the accused would have been thinking during that time, he
said he could not answer that question but repeated that the emotions would have
overwhelmed the accused's judgment.

At the end of his evidence-in-chief the witness added that he knew "more than
50% of what had happened but he did not know all the facts". He said that the
patient's history was incomplete, and he had not provided a report for the Court
because he had not been subpoenaed by the defence as a witness. He therefore
attended on a voluntary basis.

I suggested to the witness that before he was cross-examined he should at least
read the accused's account of the matter as recorded by the police in his interview
with the police shortly afterwards. He did that over the period of an adjournment and
before cross-examination commenced. During cross-examination the witness
appeared to change his opinion. He said previously he had considered it 70 to 80%
likely that the accused was unable to know that what he was doing was wrong, but
now he felt it was about "50/50" that the emotions overwhelmed the understanding.

In re-examination he was asked whether the very severe nature of the injuries
inflicted and the repeated nature of them suggested that it was more likely than not
the emotions had overwhelmed the accused's judgement or the ability to know right
and wrong, but the witness did not appear to accept that proposition as following in
that manner. He indicated, | think, that it all depended on the finer detail of the
evidence. At one point he thought that the fact that the accused had reflected on the
presence of the knife before he picked up - and was aware of it being there and that he
picked it up consciously - was something that tended to suggest the exercising of a
power of judgement at that moment.

Defence submissions

Mr Niu first submitted that the Court should accept that the accused had not
taken the knife with him in order to attack his wife. | accept that submission and will
proceed on the basis that the accused took the knife with him for the purpose which
he stated in evidence (namely to break through the wire fence at the prison), even
though he had given a different explanation at the time to the police.

There was a very helpful account of the facts of the matter from Mr Niu, leading
him to the point where he emphasised the severity of the injuries inflicted on the two
women, and submitted that a man in his "right mind" would not take this murderous
action. | raised with counsel the question whether a man in a jealous rage might not
have exactly the same problem (of his emotions overwhelming his knowledge of right
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and wrong) without being insane, and whether there might be a floodgates problem if
this defence was successful. Mr Niu submitted that the floodgate to hold back the
flood waters is the requirement that there be a disease of a mind, and it is only in the
relatively unusual case where expert evidence can establish a disease of the mind that

310 such a defence can operate. | accept that for this reason there is no "floodgates"
problem. There may still however be a problem in drawing the line.

Mr Niu went on to submit that although the psychiatrist in cross-examination
felt it was a 50/50 question as to whether there was knowledge of right and wrong on
the part of the accused, nevertheless there was evidence which would be sufficient for
a jury to accept the defence of insanity.

Mr Niu helpfully referred me to passages out of two of the leading English
texts, Archbold's Criminal Practice, and Smith and Hogan Criminal Law. Those
passages are to the same effect and can be summarised by taking one passage out of
Smith and Hogan 9th edition (1999) at page 205:

320 The law does not recognise irresistible impulse even as a
symptom from which a jury might deduce insanity within the
meaning of the Rules. If, however, medical evidence were
tendered in a particular case that the uncontrollable impulse,
to which the accused in that case had allegedly been subject,
was a symptom that he did not know his act was wrong, it
would be open to the jury to act on that evidence.

Those propositions are taken from the decision in Attorney General for South
Australia v Brown [1960] 1 All ER 734 (PC).
As to whether the accused was on Prozac at the time of this incident, Mr Niu
330 persuaded me on the evidence that the prescription which had been given to his client
on 14 February 2002 had been lost by the prison officers, so that when the doctor saw
the accused next (which was after this incident) he had to provide a new prescription.
I accept on balance that the accused was not on Prozac at the time of this incident.

Submissions for the Crown
Mr Kefu's submissions started with his accepting on behalf of the Crown that
the accused had a disease of the mind. | believe that was a responsible concession,
and in any event | do accept Dr Puloka's evidence to that effect. There was no
evidence to contradict it, and Dr Puloka is a well respected psychiatrist.
Nevertheless Mr Kefu submitted that on the balance of probabilities the accused
340 was aware of what he was doing and knew that it was wrong. The first part of that -
being aware of what he was doing - is not disputed by Mr Niu, and indeed the
psychiatrist was of that opinion. As to the second part - that the accused knew that
what he was doing was wrong - Mr Kefu put forward three arguments in support.
First, he pointed out that the condition as described by Dr Puloka involved
sudden outbursts of violence when irritated or wronged. But in this case (Mr Kefu
said) the accused did not snap at the moment when he discovered he had been lied to
about his wife having an affair. Instead of snapping - reacting in a violent way at that
point - he "coolly walked out", as counsel put it, and was obviously in control of
himself and his emotions. Even when he was called back to talk about it further, he
350 managed to "keep his cool” until his mother-in-law started to run away when he
called her back.
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Secondly, the accused had enough clarity of mind to know that there was a knife
on the ground and to pick it up before pursuing the first victim, and also to take it
with him when he kicked in the door to confront the second victim.

Thirdly, as to the severity of the wounds, Mr Kefu submitted that this was an
issue for sentencing rather than itself showing an overwhelming of judgement. He
added that the issues must be decided at the time of the commencement of the attack.
He accepted that the accused may well have lost control and lost the ability to judge
once blood started to flow, and that his emotions may have risen to take over his
capacity to know right and wrong; but he submitted that the judgement of the Court
must be addressed to the moment of the first blow and not to those that followed. |
accept that proposition.

Finally, counsel on both sides agreed that the onus of proof is on the accused to
establish a defence of insanity on the balance of probabilities. This means that unless
the Court can say it is more likely than not that the accused was insane, the defence
must fail. This requires something more than 50% in terms of the balance between the
two sides of the argument.

Previous legal cases of intermittent explosive disorder

Against all that background I can now refer to the few cases | have been able to
discover where intermittent explosive disorder has been discussed in the context of
criminal offending. | have not so far found any case where this disorder has been
accepted as the basis for a finding of insanity. However, there are two cases which
Research Counsel in New Zealand has supplied where this disorder has been accepted
as relevant in mitigation of sentence; in neither case does it seem to have been relied
upon as a defence. These are Murcott v Police (High Court, Wellington, AP102/03,
18 June 2003, Goddard J) and Graham v R (Court of Appeal, CA 391/96, 27
February 1997, judgment of the Court delivered by Heron J).

I have also been supplied with the records of some American cases but although
in some cases the disorder was raised as a defence, it has not (so far as | can see) been
accepted as a defence on the facts of those cases. Nor have | found any case where it
has been held that the disorder could not give rise to insanity. Indeed, in view of the
general position concerning loss of control, as dealt with in Smith and Hogan, | would
not expect to find such cases. It must always depend on the facts of the particular
case.

Conclusions on the evidence

I accept (as does the Crown) that the accused suffered from a disease of the
mind, namely intermittent explosive disorder. I am not however satisfied that at the
time of these attacks he was insane. My reasons for this conclusion are as follows.

1. Even Dr Puloka was not able to go above a 50% likelihood of the emotions
overwhelming the understanding of right and wrong in this case - once the witness
had read the accused's statements to the police. It may in future cases be wise if,
before being called to give evidence, a psychiatrist is provided by counsel with the
depositions from the preliminary hearing. (The ideal of course would be for the
witness to sit in court and hear the prosecution evidence given at trial, but where
resources are very limited that may not be a practical suggestion.)
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2. | am not satisfied on the evidence that the accused's emotions did in fact
overwhelm his understanding. | may be in a better position than Dr Puloka to make
that judgement, having heard all the evidence given here. In particular | stress the
evidence of the wife that during the time she was being attacked with the machete the

400 accused was demanding answers from her to his questions. That indicates to me that
his mind was engaged in a rational process and that his powers of judgement had not
entirely left him.

3. Mr Kefu's submission about the delayed response from the accused - his initial
response being to walk away - also points to the same result. This was not a sudden or
immediate response at the moment he discovered he had been lied to about his wife's
affair, but something that occurred after he had had time (and the good sense) to walk
away from the discussion.

Even if there had not been this problem of a delay, | would still have had difficulty
with the defence case. It must happen often that enraged people act violently when

410 their emotions overwhelm their judgement, without their having any disease of the
mind. If those people are found Guilty of a serious crime, while others whose
judgement is overwhelmed because of a disease of the mind are to be held Not Guilty,
it is hard to see why there should be different outcomes when in both cases the
defendant is not able to know at the time that what he is doing is wrong. Further,
there is a problem of diagnosis. If the mentally ill one is in a rage induced in a
perfectly logical way, how would you know if the violence was due to the illness or
not?

This issue does not however need to be decided in the present case; but it may partly
explain why | have not so far been able to find a case where the defence of insanity
420 has succeeded on the basis of intermittent explosive disorder.

Result

For those various reasons, then, | find that the defence of insanity must fail. |
find further that the constituent elements of the charges as defined in the Criminal
Offences Act have been proved beyond reasonable doubt, and the accused is
accordingly now found Guilty on the two counts of causing grievous harm and one
count of causing bodily harm.

I should add, though, that the evidence which has been called concerning the
accused's mental state will be very relevant at the time of sentencing, so that evidence
has certainly not been a wasted effort.
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R v Taufa

Supreme Court, Nuku'alofa
McElrea J
CR 276/03

19 October 2004
Sentencing — mental illness — mitigating factor
The facts are set out in the Supreme Court decision reported at [2004] Tonga LR 336.

Held:

1. The maximum term of imprisonment for grievous bodily harm was one of
10 years. Without mitigating factors a sentence in the order of 7% or 8
years imprisonment would be required.

2. The medical condition was a mitigating factor and led to a substantially
reduced level of self-control, even though he was not insane. That justified
a considerable reduction and taken together with the other matters put
forward the conclusion of the Court was that a term of imprisonment of
4% years was appropriate.

3. On the grievous bodily harm charges the Court ordered that the prisoner
would serve a term of three years (cumulative on the existing sentence of
six years). The balance of 18 months would be suspended for a period of
three years on five conditions. On the charge of bodily harm, where the
damage was much less severe, the sentence was one of two years
imprisonment (concurrent with the 4% years sentence).

Counsel for prosecution : MrKefu
Counsel for the prisoner : MrNiu

Sentencing Remarks

This is a difficult sentencing that arises out of an incident which occurred at
Malapo on 23 February 2002.

The prisoner attacked three people with a machete - his wife, his mother-in-law
and a young man who was a complete stranger to him. He inflicted very serious
wounds on the two women, and | will come to the fuller facts in a moment.

He was originally charged with attempted murder of the two women and in the
alternative grievous bodily harm in respect of those victims, as well as bodily harm
relating to the young man.
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The Crown accepted that the prisoner did not intend to kill the two women and
therefore it offered no evidence on the charges of attempted murder. The trial
proceeded in respect of the two charges of grievous bodily harm and one of bodily
harm, and | found the prisoner guilty of those charges.

The essence of the defence was one of insanity but | found that that defence had
not been proved on the balance of probabilities. In essence the defence was the
prisoner was legally insane because, although he knew the nature of what he was
doing, he did not know that it was wrong. It was said that this was because his ability
to understand or comprehend things was overwhelmed by his emotions as a result of a
mental illness described by Dr Puloka as Intermittent Explosive Disorder.

The prisoner at the time was serving a sentence of six years imprisonment on a
conviction for robbery. He seemed to be able to leave the prison reasonably regularly
and | have already expressed surprise at the lack of security at the prison. Sometimes
he seems to have left with the permission of prison staff and at other times he simply
walked out.

On this day he went to see his wife and mother-in-law, being upset about
rumours he had heard of his wife having an affair with another man, which she had
persistently denied. He confronted her in the early hours of the morning in the
presence of the mother-in-law and an argument ensued which I have described in my
verdict already. In the course of that it appears to have been admitted that in essence
he had been deceived by both women.

Shortly after that when he saw the mother-in-law leaving the house he told her
to come back, and when she failed to return he chased her, picking up the machete
that he had brought from the prison and attacking her about the head area. He stopped
only when a neighbour to whose house the mother-in-law had run shouted out at him.
He went back to the house and then struck the young man when he failed to open the
door to let him in, and once he kicked his way in through the door and into the house
he attacked his wife mercilessly with the machete about the head and shoulders and at
the back of her neck, inflicting numerous and serious wounds. How she survived that,
I do not know. She was taken by others immediately to the hospital, as was the
mother-in-law, and fortunately the medical assistance given was sufficient to save
their lives. They still show the scars of that attack.

The medical evidence did establish that the prisoner suffered from this mental
iliness referred to as Intermittent Explosive disorder. Dr Puloka traced its origin back
to traumatic injury suffered by the prisoner as a young child, when boiling water fell
on his head. It has resulted in his having explosive times when he gets frustrated by
other people and he responds in a way that is quite out of proportion to what is
involved.

Dr Puloka's advice was that this mental illness can be controlled although not
cured with the drug Prozac, which he had prescribed to the prisoner only a matter of
two weeks or so before this incident. It appears that the prison officers responsible for
obtaining the medication failed to do so and as a result it appears that he was not on
the medication at the time. If that medication had been obtained and supplied these
events may not have occurred.

My finding against the submission of insanity amounted to saying it was not
proved on the balance of probabilities that he did not know that this was wrong.
However | accept that as a result of the mental illness he had a reduced level of self-
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control. That is not a legal defence but it is certainly a mitigating factor and I will
give considerable credit for that in imposing sentence.

The maximum term of imprisonment for this offence is one of 10 years - that is,
for grievous bodily harm.

Mr. Niu for the defence points out his client's mitigating factors in terms of the
loss of control; the absence of medication after it had been prescribed; the fact that he
has not repeated such acts of violence since he has been on medication over a period
of 2% years; the fact that his wife wishes to resume their marriage when he leaves
prison and that she visits him regularly still.

Mr Niu makes the submission that the prisoner could be dealt with by way of a
suspended sentence of imprisonment with terms which included taking part in an
anger management course, and non association with the mother-in-law, who seems to
fear for her life if he is released from prison.

Mr. Niu also pointed out that the prisoner still is relatively young man, being 25
years of age, so his rehabilitation is important, and he submitted that he might not be
able to cope with the continued term of incarceration.

The Probation Report helpfully provided in this case ranks the prisoner as a
high-risk prisoner, but that is based on the number of previous convictions and the
seriousness of the offence and other such matters.

The Probation Officer records that the mother-in-law Kalatiola feels that she
would have to leave Tonga for her own safety if the prisoner was released. The
Probation Officer says that despite wanting to join his family and his wife's desire to
reunite with the prisoner, the Officer believes that "if something happens again, if the
accused is released then | am of the opinion that something very outrageous will
happen". In other words the Probation Officer is concerned on questions of safety of
other persons, and given the background to this matter that is understandable.

If somebody attacks somebody else with a machete and slashes them about the
head and the neck they are very lucky that they are not on a murder charge or at least
on attempted murder charge. In my view the starting point for sentencing in this case
has got to be towards the upper end of the maximum sentence for grievous bodily
harm, because it is about as serious as one can get without being on an attempted
murder or murder charge. There were multiple wounds inflicted with a dangerous
instrument on two people, not one.

The prisoner has a previous conviction on a serious matter; therefore he cannot
be treated as being somebody with a blameless record acting for the first time in
breach of the law.

I would have thought that without mitigating factors a sentence in the order of
7% or 8 years imprisonment would be required.

I take into account the medical condition of the prisoner as a mitigating factor
and | accept that he had a substantially reduced level of self-control, even though he
was not insane. In my view that justifies a considerable reduction and taken together
with the other matters put forward by Counsel my conclusion is that a term of
imprisonment of 4% years is appropriate even having regard to the medical condition.

I believe that part of that can be suspended on conditions, but | also believe that
for reasons of public safety the prisoner needs to be kept in prison until there is a
sustained period of a lack of any violence on his part. It is too early in my view to be
able to say that the public could be safe if he was released now simply on conditions.
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Therefore the seriousness of the offending and the questions of public safety
lead me to say that he will serve a term of three years and this will be cumulative on
the existing sentence of six years. The balance of 18 months will be suspended for a
period of three years on conditions:

1.
2.

3.

4.

5.

He will be under the supervision of a Probation Officer.
He will live and work where directed by his Probation
Officer.

He is not to associate in any way with the victim
Kalatiola.

He is to attend an anger management course as arranged
by his Probation Officer.

He is to follow all directions of Dr Puloka or such other
Medical Officer as Dr Puloka directs.

The effect of that sentence which | am imposing in respect of the two charges of
grievous bodily harm is that if the prisoner re-offends during that three year period,
which starts after he has served three years, then he will go back to prison and serve
the remaining 18 months of the sentence. He will also serve the remaining months of
this sentence if he breaches any of the five conditions that | have set out.

On the charge of bodily harm, where the damage was much less severe, the
sentence is one of two years imprisonment, which is concurrent with the 4% years

sentence.
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R v Fatani

Supreme Court, Nuku'alofa
McElrea J
CR 300/2003

17 September 2004; 15 October 2004

Sentencing — guilty of bodily harm on wife — sentence of imprisonment as
deterrent

On 29 November 2001 the accused and his wife had been to a dance. When they
returned home the wife fell asleep and woke to the accused kicking her. The medical
evidence showed that the complainant suffered two black eyes (eyes closed but vision
intact), cuts to her right cheek and right upper lip, a tooth broken through the enamel,
a bony fracture of the right jaw, and a problem with closing her jaws. The doctor
summed up her that injuries by saying that they were serious but not life-threatening,
and were consistent with force from a heavy blunt object being exerted on her face
many times. The accused was charged with causing grievous bodily harm contrary to
section 106 of the Criminal Offences Act but was found guilty after trial of causing
bodily harm under section 107 of the same Act.

Held:

1. It was important that the sentence imposed sent the right message to other
men, namely that those who beat their wives and cause serious injury can
expect to go to prison. The deterrent aspect of sentencing was an important
one and a sentence of imprisonment was also required to denounce
strongly this type of conduct on behalf of all society, and to try and protect
the community by making it a safer place for women and other vulnerable
people.

2. A sentence of 10 months imprisonment was imposed. After the accused
served five months, the remaining five were to be suspended for a period
of two years. That suspension was on condition that the accused was under
the supervision of a probation officer for that period, and that he attended
any programme directed by the probation officer.

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for the Crown . MrSisifa
Defendant in person
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Sentencing Remarks

The accused was charged with causing grievous bodily harm contrary to section
106 of the Criminal Offences Act but was found guilty after trial of causing bodily
harm under section 107 of the same Act. The allegation was that the accused on 29
November 2001 caused (grievous) bodily harm to his wife, Siangahu Fatani, by
repeatedly punching her about the eyes and mouth.

In finding the accused Guilty | accepted the evidence of his wife in preference
to that of the accused. | can summarise the events in question for sentencing purposes
in this way. The accused and his wife had been to a dance. They are Mormons and so
I assume no alcohol was consumed. When they got home his wife got changed to go
to bed while the accused set about playing cards by himself. His wife came back in
the living room to try and sleep because she said it was too hot in the bedroom and
then she was four months pregnant at the time. She did go to sleep but she was woken
by her husband kicking her thigh. He told her to go back into the bedroom and when
she didn't do so he started slapping her in the face while she was in a sitting up
position. He was shouting at her about some amplifier or stereo which had been lent
to a relative, and he was obviously upset about that.

Although the accused was hitting his wife with an open hand and not with a
closed fist, he used considerable violence and caused a lot of pain and suffering. The
complainant gave evidence that her mouth was bleeding and her face was swollen so
that she could not talk and could hardly see. In addition her golden tooth was broken
and her jaw was fractured. Her eyes were swollen as well. She estimated that this
assault went on for about eight minutes but | accept that even a short duration of time
would have seemed very much longer and | cannot put too much weight on that
estimate.

The complainant managed to crawl out of the house and call for help. The
accused's uncle lived nearby and his wife came first to her aid. They took her to the
hospital where she remained for five or six days before she was discharged. In itself
that indicates the seriousness of her injuries. The medical evidence showed that the
complainant suffered two black eyes (eyes closed but vision intact), cuts to her right
cheek and right upper lip, a tooth broken through the enamel, a bony fracture of the
right jaw, and a problem with closing her jaws. The doctor summed up her that
injuries by saying that they were serious but not life-threatening, and were consistent
with force from a heavy blunt object being exerted on her face many times.

I found that these injuries constituted bodily harm but not grievous harm as
defined in section 106. They were nevertheless serious injuries.

The complainant accepted that she had scratched her husband's chest and
thrown a lamp at him, but | am satisfied that this was done only in self defence after
the attack had started.

The aggravating factors in this case are as follows:

1.  The attack was entirely unprovoked.

2. ltoccurred in the complainant's own home where she was
entitled to feel safe, especially at the hands of her
husband.

3. The complainant was a vulnerable person, being a woman
four months pregnant.
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4.  The attack was a sustained one over a period of several
minutes.

5. The injuries inflicted were serious and resulted in his wife
being hospitalised for several days.

It is significant that the accused said by way of defence at trial that they had a fight
which she started. He seemed to think that was all right for him to respond in this
manner although he alleged it was only three or four slaps. The accused needs to be
told in no uncertain terms that no man is entitled to strike his wife unless this is really
necessary as self defence - which will not often apply, because the first obligation is
to end the argument by walking away from it.

A probation report prepared for sentencing purposes lists certain factors that can
be treated as mitigation in this case:

1. The accused has no previous convictions in Tonga
although he is aged 41 years. (He does however have a
conviction for murder in the United States from where he
was deported after serving a nine months sentence of
imprisonment; he must have been very young at that time.)
He is a hard-working man and attends his church.

3. He has apologised to his wife, is remorseful and promises

to change his ways.

In Court today the accused repeated his apology and his expression of remorse. He
said that nothing like this would happen again. He confirmed that he is now engaged
in church activities and a youth programme.

When Mr Kefu opened the case for the Crown at trial he commenced by saying
that this was "a rare case of domestic violence brought to court for criminal sanction".
Such cases are so rare that there appears to be no case law providing guidance for
sentencing judges dealing with cases of domestic violence. It is most unlikely that this
situation is due to the absence of domestic violence in the Kingdom of Tonga. There
are other, more probable, explanations - such as the unwillingness of most wives or
female partners in many countries to lay charges with the police, or (even where that
is done) to see the matter through as far as Court.

In these circumstances it is important that the sentence imposed in this case
sends the right message to other men, namely that those who beat their wives and
cause serious injury can expect to go to prison. In this case the deterrent aspect of
sentencing is an important one - but | believe that a sentence of imprisonment is also
required to denounce strongly this type of conduct on behalf of all society, and to try
and protect the community by making it a safer place for women and other vulnerable
people.

Bringing all of those matters together I consider that a sentence of imprisonment
is required here and | impose a sentence of 10 months imprisonment. After the
accused has served half of that, i.e. five months, the remaining half is suspended for a
period of two years. That suspension is on condition that the accused is under the
supervision of a probation officer for that period, and that he attends any programme
directed by the probation officer.

I impose that sentence having regard to the importance of sending the right
message to this defendant and to others, and having regard especially to the five
serious matters listed as aggravating factors above.

N
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R v Savieti

Supreme Court, Nuku'alofa

McElrea J

CR 104/2004

4-8 October 2004; 21 October 2004

Sentencing — indecent assault on child — imprisonment imposed for public safety

and as deterrent

At the end of a defended trial by Judge and Jury the accused was found guilty on the
count of indecent assault on a child contrary to s 125(1) of the Criminal Offences Act.
The particulars of the offence set out in the indictment were that the accused in the
year 1997 at Mataika did indecently assault a (named) girl under the age of 12 years
by poking one of his fingers in her vagina. The maximum sentence for such an
offence was seven years imprisonment.

Held:

1.

The Court was not prepared to accept any expression of remorse
whatsoever from the accused. He denied the allegation and gave evidence
at the trial, in effect saying that the girl was liar. He could not say he was
sorry for what happened, because if he admitted that this indecent assault
did happen then he perjured himself at trial. At the most it was an
expression of embarrassment at the shame brought upon him by the
conviction.

Although at the time of the offending he was a first offender, he had a
previous conviction at the time of trial and came before the court for the
second time on a similar matter. He could not get the usual reduction
available to first offenders as he got that previously when he appeared
before the Court for the first conviction.

The maximum term of imprisonment was seven years. The Court imposed
a sentence of five years. That was calculated having regard to the
aggravating factors and the absence of any mitigating factor. The sentence
imposed was for protection of the public and was intended to strongly
denounce the abhorrent behaviour by an adult man, as well as to deter him
and others from similar offending.

Statute considered:
Criminal Offences Act (Cap 18)
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Counsel for prosecution : MrKefu
Counsel for the accused : Mr Tu'utafaiva

Sentencing Remarks

The offence

At the end of a defended trial by Judge and Jury the accused was found guilty
on the count of indecent assault on a child contrary to s 125(1) of the Criminal
Offences Act. The particulars of the offence set out in the indictment are that the
accused in the year 1997 at Mataika did indecently assault a (named) girl under the
age of 12 years by poking one of his fingers in her vagina. | do not propose to identify
the girl or her brother (also a witness) in this judgment.

The maximum sentence for such an offence is seven years imprisonment.

Facts surrounding the offence

The facts of the matter are that on the day of a funeral in their village when
other adults would have been distracted by funeral activities, the accused enticed the
victim (then aged seven or eight) and her younger brother into the bush with promises
of lollies. He was known to them both as a very close family friend and indeed he was
more like an uncle than a friend. At times when the children's father was sick he lived
in the house and helped with household duties. He had from time to time bought
lollies for the young boy then aged five.

On this day he found them sitting on a step and suggested that they go and get
some lollies, and he organized a taxi for that purpose. He took them from his own
village of Ngele'ia to Mataika along the By-pass Road to a place where there was a
small shop open.

He bought lollies for the children and then he suggested that they go into the
bush to collect coconuts. They went with him down a side road from the shop and
crossed through an area of bush to a mango tree. They sat on a log under the tree and
he had one child on each side of him. He told the young boy to look the other way
while he ate his lollies. He pulled the young girl towards him and with his other hand
inserted his finger under her clothing into her vagina. He pushed it in and out several
times and it really hurt her. She was sobbing quietly and this caused her brother to
turn around. He glanced quickly at her and he saw her apparently sitting on the
accused's lap.

The accused had a knife with him and he held the knife in a way that the
children could see him and threatened them not to tell anyone - or may be that the
threat was directed only at the girl but her brother overheard it.

They then left the bush area and returned to the road where they made their way
back home.

No doubt partly as a result of embarrassment but also because of the threat
regarding the knife, neither child spoke about this until many years later.

Probation report

The Probation report provides helpful information in this case. It shows that the
accused is a man aged 52 now and he would have been about 45 at the time of this
offending. He is a single man and | believe he has never been married. Prior for his
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remand in prison for sentencing he was living with his sister and her children and was

as an operator for a taxi company in his village, Ngele'ia. He has been closely
80 involved in church activities, being a member of the Church of Tonga. Indeed the

evidence at trial established that he was a music leader or director at his Church.

The report notes that the accused is not a first offender as in 2002 he was
convicted of a similar offence. The report also notes that the accused "seems to be
astounded and [finds it] difficult for him to puzzle out why this imprudent idea
approached his mind". It also says that "he is in deep remorse and regret what he did
that darkened his image in the community".

Alleged remorse
Ms Mangisi appears as counsel for sentencing today in the absence of Mr

Tu'utafaiva who was defence counsel at trial. She too emphasized the defendants'

90 extreme remorse and said that he realized the seriousness of the offence and that it
had brought shame and humiliation on himself, his family and acquaintances and also
on the victim and her family.

I am not prepared to accept any expression of remorse whatsoever from the
accused. He denied this matter and himself gave evidence at the trial, in effect saying
that the girl was liar. He cannot turn around now and say he is sorry for what
happened, because if he admits that this indecent assault did happen then he has
perjured himself at trial. At the most it is an expression of embarrassment at the
shame that this conviction has brought upon him.

The Probation Report recommends a rehabilitation program available from the

100 Center for Women & Children's Counselling, and this would be possible within a
Probation sentence with conditions. Community work also is mentioned as a possible
sentence.

| have also received a letter from defendant's Pastor, the Rev Talia'uli. He
speaks highly of the defendant and makes it clear that he is very surprised at this
conviction. He asks for mercy on behalf of the defendant.

The Probation Officer refers to the accused as not a first offender but in fact this
offence was the first in time of the two indecent assault cases of which he is now
convicted.

Submissions in mitigation

110 In her submissions Ms Mangisi covered the personal circumstances of the
accused as | have already outlined them, and his (alleged) expression of remorse and
shame. She asked the court to consider a suspended sentence with Community
Service.

The previous conviction
In my view that type of sentence would be quite inappropriate in this case. The
accused may regard himself fortunate to have received a suspended prison sentence
from Chief Justice Ward in a similar case on 10 June 2002. In that case he was
sentenced to 12 months imprisonment suspended for 3 years. Somewhat surprisingly,
there does not appear to have been any alternative by way of conditions of
120 suspension, such as community service or supervision. However at that time the
accused was understood to have one previous conviction and that was for an
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unrelated matter concerning homebrew. That was true but in fact he was not a first
offender at the time of the sentencing.

I am going to read from the summary of facts of that earlier case because in my
view it shows a disturbing pattern of offending.

About 12 midday on 29 March 2002, the victim, a named girl who was in class
3 at her school, was asked by her mother to go to the store and do her shopping. The
child went with a friend who turns out to be the younger brother of the present victim
who went into the bush with the accused.

On their way back, they were called by the accused from his house near the
road, informing them to come to his house to get the key. The girl and her friend went
to the accused. They were told that the girl should walk in to get the key and the boy
wait outside the house.

While inside, the girl was grabbed by the accused, who pulled out his penis and
inserted it into her mouth. A moment later, an old lady noticed the boy standing
outside the accused's house and she called out to him to go home. At that instant, the
accused let the girl go. She walked out and told her friend what the accused had done
to him. They went home and told her mother who went and complained to the police.

Comparison of the two cases
In my view the sentence in the present case should be much higher than that
imposed on the first case for a number of reasons:

1. In the 2002 case the accused pleaded Guilty and would
have got a reduction in sentence because of that. No such
reduction is possible in this case.

2. At that time he was not known by the Court to have
committed any previous sexual offences, but it is now
known that he has done this twice.

3. Inthis case he abused a position of trust - that is, he relied
on the fact that the children knew him almost as a family
member and would have trusted him to behave properly.
There was no suggestion in the earlier case that he
occupied any position of trust in relation to the victim.

4. In this case he used a knife to threaten and terrify the
young children.
5. In this case he caused very considerable pain to the young

girl, to the point where she was crying.

For all those reasons | repeat that this is a much more serious case.

| said that | thought that the two cases showed something of a pattern and |
return to that question now.

On both occasions Savieti picked on young children in the local area. In both
cases he appears to have known that the young boy would do what he was told by the
defendant, that is that he would stay outside the door or he would look away while
eating lollies. He was therefore able to use Sani like a chaperone but also to know that
he would be obedient and do what he was told.

In each case the girl might not have gone with the defendant but for the
presence of the boy as a companion.
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In each case he isolated the girl in a place where adults would not be able to see
her. He then did thing to them which they may have been too young to know were
even wrong.

170 In my view this man is a danger to the community and if at large is likely to be
reoffending as a paedophile against other children.

Conclusions as to sentence

I am going to be imposing a lengthy term of imprisonment and it will not be
suspended.

Although on this occasion he was a first offender he has a previous conviction
and now comes before the court for the second time on a similar matter. He cannot
get the usual reduction available to first offenders as he got that previously when he
appeared before the previous Chief Justice.

He is also in my view to be regarded as a danger to the community and the

180 sentence that | will impose is calculated in part to protect the community.

As already noted, the maximum term of imprisonment in this case is seven
years. | impose a sentence of 5 years. That is calculated having regard to the
aggravating factors that | have already mentioned and the absence of any mitigating
factor. It is about as bad a case as one could get. The girl was very young, she was
vulnerable, she trusted him, he hurt her, he threatened her, and he did not care about
the result.

Counsel has suggested that he could receive some counselling and he clearly
needs that, if there is any counselling available in Tonga for a paedophile, but as far
as | am concerned he will have to get that while he is prison or after his release.

190 Finally 1 say that |1 have completely disregarded the fact that he was also
charged with having carnal knowledge of this same girl some years later but was
found Not Guilty of that crime by the jury. All | can say that | am sure myself that the
jury's verdict on this present charge was absolutely right.

It is fortunate that these two children who gave evidence have the support of
loving foster parents to give them the courage to come to court. They in turn may
have saved other children from a similar fate.

I am not in a position to activate the suspended sentence imposed by Chief
Justice Ward, even though the three years is still running. That is because this current
offence was committed prior to the other one and not during the term of suspension.

200 However | can say that the sentence of one year imposed in that case is in effect
reflected in the current sentence because | have regarded the fact that there are two
such crimes as a matter of calling for a longer sentence to protect the public.

In addition to public protection the sentence | have imposed is intended to
strongly denounce this abhorrent behaviour by an adult man, as well as to deter him
and others from similar offending.

The accused is now formally sentenced to five years' imprisonment.
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R v Tongia

Supreme Court, Nuku'alofa

Ford J

CR 32/2004

6-8, and 28 October 2004 (at Neiafu) and 5, 8 November 2004 (at Tongatapu); 8
November 2004

Criminal law — alibi evidence brought — not sufficient — accused convicted

During the early morning hours of Saturday 27 September 2003, someone entered the
dwellinghouse of Tauakipulu ‘lkimaka ("Pulu") at Pangaimotu, Vavau, and attacked
Pulu's 22-year-old daughter, Mele, (the complainant) while she was sleeping. The
complainant was punched on the head three times, had two of the fingers on her right
hand bitten, and was indecently assaulted. The accused, a neighbour, was charged
with one count, respectively, of housebreaking, common assault, bodily harm and
indecent assault. He denied the charges and contended that the police apprehended
the wrong man. He called evidence in support of his alibi defence.

Held:

1.

Evidence of an alibi defence was inadmissible without the leave of the
judge unless the accused gave written notice of such defence to the
prosecution within seven days of the accused's committal for trial. The
notice was to contain details of the place in which the accused stated he
was at during the relevant time and the addresses of the various witnesses
he intended to call. Such notice was not given and counsel for the accused
did not seek leave from the Court to call his alibi witnesses until the trial
had commenced. The Court granted the accused leave to call his alibi
witnesses and at the same time gave leave to the Crown, if necessary, to
seek an adjournment of the trial. An adjournment was not sought.

The Court found that none of the alibi witnesses were able to speak about
what the accused had done after he walked up to his pigsty.

The complainant's evidence was corroborated by a statement the accused
made to the police on the Monday morning following the incident. There
was a lengthy hearing on the voir dire as to the admissibility of the
statement in question and the Court ruled that, as it did not infringe section
21 of the Evidence Act (Cap 15), it was admissible.

The Crown proved the necessary elements of each charge against the
accused beyond reasonable doubt. He was convicted accordingly on each
count.



40

50

60

70

80

360

[2004] Tonga LR

Statute considered:
Evidence Act (Cap 15)

Counsel for Crown : Miss Simiki
Counsel for accused : Mr Vaipulu
Judgment

The accused is charged with one count, respectively, of housebreaking, common
assault, bodily harm and indecent assault. It is alleged that during the early morning
hours of Saturday 27 September 2003, he entered the dwellinghouse of Tauakipulu
'Ikimaka ("Pulu") at Pangaimotu, Vavau, and attacked Pulu's 22-year-old daughter,
Mele, (the complainant) while she was sleeping.

The particulars in the indictment state that the offending occurred on or about
26 September 2003. The evidence clearly established, however, that that incident
occurred in the early morning hours of Saturday 27 September.

In her closing submissions this morning, Miss Simiki sought leave to amend the
particulars to show the date as 27 September. Crown counsel submitted that up until
then she had assumed that the words "on or about" would has been sufficient to cover
the situation.

Mr Vaipulu opposed the amendment but he was unable to point to any prejudice
or injustice to the accused and, in the circumstances, | allowed the amendment the
Crown sought.

The particulars in the indictment state that the accused assaulted Mele by
punching her on the head three times; that he caused bodily harm by biting two of the
fingers on her right hand and that he also indecently assaulted her. The accused
denies the charges and contends that the police apprehended the wrong man. He
called evidence in support of his alibi defence.

The first witness for the Crown was the complainant's father, Pulu. He told the
Court that his house at Pangaimotu is known as the "hurricane house" because it was
built from Cyclone relief funding following the destruction of his previous home by
Cyclone Isaac in 1983. The house is very basic. A police diagram produced in
evidence shows that it measures 7.3 metres x 4.8 metres. It comprises of two rooms --
the living room and a bedroom. Pulu said that on the night of Friday 26 September
2003, he had gone to a kava party. His wife was away in Tongatapu at the time and,
of his eight children, only two were staying in the hurricane house that night -- Mele
and her 11 -year-old sister, Fiaola. A 27-year-old son, Nesiasi, was sleeping in a boys
hut on Latu Lahi's property next door.

52-year-old Latu Lahi figured prominently in the case. She, obviously, has a
particular fondness for the complainant's family and she appears to have assumed a
protective role for the two girls whenever their mother was away. She said in
evidence, for example, that the father would go to kava clubs every night of the week
and on those nights she would stay with the girls and sleep with them. She has one
adult daughter herself who was living in Neiafu at the time.

It was clear from Latu's evidence that she felt considerable remorse and
responsibility for what had happened because on the particular night in question she
had gone to a church concert and was sleeping at her own home when the incident
occurred.
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Returning to Pulu's evidence, he said that while he was at the kava party, a
neighbour came and told him to go home because someone had entered their house.
When he came out of the kava hall, the neighbour told him to get a car. He asked why
and the neighbour told him that his daughter Mele had been injured and she needed to
go to hospital.

Pulu said that when he arrived home, Mele was crying and he could see that her
hand was covered in blood. He asked her what had happened and she told him that a
man had come inside the house. Pulu said that he then asked his daughter whether she
knew the man and she had answered, "no". He asked if the man was drunk and again
she replied, "no". She then asked her father to take her to hospital.

The neighbour, who had called Pulu out of the kava party arranged for another
member of the kava group, Uili, to provide a vehicle and they all then set out for the
hospital in Neiafu. Travelling in the vehicle were the driver, Uili, the complainant
Mele, her 11 -year-old sister Fiaola, Latu Lahi, Pulu and the neighbour who had
called him out of the kava party.

Latu accompanied Mele when she entered the hospital to have her injured
fingers treated. On the way home from the hospital, Mele asked the driver to stop at
the police station because she wanted to lodge a complaint. They arrived at the police
station at approximately 3 a.m.. Latu again accompanied Mele and Mele began
making her complaint to police officer Hungalu.

Pulu had also entered the police station. He could overhear his daughter making
the complaint. He told the court that he was curious because he was aware that his
daughter knew who her attacker was but, for some reason, she did not want to tell him
the name. Pulu was not asked to expand on this statement.

As the interview progressed, officer Hungalu asked Mele if she knew who had
entered her home and she told him directly that it was Sateki Tongia, the accused. At
that point her father stopped her. Pulu told the court that he stopped her because he
did not think for a moment that it could have been Sateki and he believed that Mele
must have been mistaken. Pulu explained that Sateki was his neighbour. He had been
the person who had called him out from the kava hall and arranged the transport they
were travelling in. At that point in time, Sateki was still sitting with the others in the
car outside the police station.

Pulu told the court that he asked Mele three times to stop making her complaint
because she might be mistaken. The police officer then asked Pulu to leave her alone
so that she could complete the complaint. Pulu did so.

The police took no action against the accused on that particular night. The
vehicle and its occupants returned to Pangaimotu. Nothing was said to the accused on
the way home to arouse his suspicions.

Pulu said that when he arrived home he asked Mele why she was so sure that
her assailant had been Sateki. Mele told him that after the attack she had turned on the
outside light and had seen the man running away from house and she could tell from
his clothing and the way he ran that it was their neighbour, Sateki.

In her evidence in chief, Mele told the court that she had been watching videos
in her home on the Friday night and she had fallen asleep around 10 p.m.. She
explained that she and Fiaola slept under the same blanket on the floor in the living
room close by the door leading into the bedroom. They had separate pillows. Her
parents slept in the bedroom and her brother slept in the hut on Latu's property.
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Mele said that she was later awoken by the attacker who punched her three

130 times towards the back of her head. She said that she could tell immediately from the
punches that it was a man. At that point, she explained, the attacker was standing or
sitting around her head area. The room was completely dark. Mele could not see the
man but she stood up and began to struggle with him. She said that he kept punching
her on the shoulders and upper arms. She was crying and struggling with him. Mele
described how the man then tried to open her thighs and do something to her. She
demonstrated to the court the movements of the attacker, which form the basis of the
indecent assault charge.

Although Mele did not explain the precise movements that saw her end up on
the floor again, that somehow happened because her next description to the court was

140 of the man sitting on her stomach. Mele said that she then tried to feel his face in the
dark but he bit two of the fingers on her right hand. She explained that the biting gave
her extra strength and she was able to throw the man onto the floor and while still
crying she began to yell out for her father. By this time the younger sister, Fiaola, had
awoken and had ran into the bedroom.

Mele said that as she called out for her father, the man jumped up and ran
outside the house. At the same time, she ran to the door after him and turned on the
switch to both the living room and the outside light. She saw the man running away
with his back to her. She estimated that he was about four to six metres away when
she first saw him and she immediately recognised him as the accused, Sateki.

150 Earlier in her evidence Mele had explained that because the accused was an
immediate neighbour she saw him virtually every day and sometimes several times in
the course of a day. He would often visit their home to watch videos with her father.
Mele was asked in evidence in chief why she was sure that her attacker was Sateki
and she replied because of his hair and his body. She also described his clothing. The
complainant's description of her attacker and her evidence in general was convincing.

When the complainant was asked in evidence why she had not immediately told
her father that it was the accused who had attacked her she explained that she was
aware of her brother's volatile temperament and she was sure that if she had told her
family before telling the Police that it was the accused then her brother would have

160 fought with the accused.

As in any criminal case, the onus rests upon the Crown throughout to prove all
the essential elements of each charge beyond reasonable doubt. There is no onus on
an accused person to give or call evidence.

In this case, the accused did not give evidence himself but evidence was given
on his behalf. His defence essentially was one of alibi. His case, through those
witnesses, was that on the Friday night in question he had been at a kava club at
‘Utungake and after he had been dropped off back at Pangaimotu in the early hours of
the Saturday morning he had walked straight home.

Under section 108 (2) of the Evidence (Cap 15), evidence of an alibi defence is

170 inadmissible without the leave of the judge unless the accused has given written
notice of such defence to the prosecution within seven days of the accused's
committal for trial. The notice is to contain details of the place in which the accused
states he was at during the relevant time and the addresses of the various witnesses he
intends to call. Such notice was not given in the present case and counsel for the
accused did not seek leave from the Court to call his alibi witnesses until after the
trial had commenced.
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Defence counsel need to be mindful of the notice provision relating to a defence
of alibi. The purpose of the requirement is to prevent prejudice to the prosecution by
ensuring that the Crown has adequate opportunity to investigate the alibi story and
make any necessary inquiries in relation to the alibi witnesses.

When notice under section 108 (2) has not been given the justice of the case can
often be met by granting leave subject to allowing the prosecution additional time to
investigate the circumstances alleged in the alibi defence. Leave, however, will not be
granted as of right and the Court will want to be satisfied that there will be no
resulting prejudice.

In the present case, | granted Mr Vaipulu leave to call his alibi witnesses but at
the same time | gave leave to the Crown, if necessary, to seek an adjournment of the
trial. In the event, an adjournment was not sought and, given the fact that time was at
a premium during the recent Court Session in Vava'u, that was a fortunate outcome.

The first alibi witness called for the defence was Sateki Afu. Sateki told the
Court that he had been with the accused at the kava party and they had both been
dropped off at the four corner intersection at Pangaimotu at approximately 1:20 a.m.
or 1:25 a.m.. He said that they had each then walked to their respective homes. The
witness admitted in crossexamination, however, that as they had had to walk in
opposite directions to their homes, he could not be certain that the accused might
have gone elsewhere.

The accused's wife, Velonika, told the court that she had been awake when the
accused arrived home. She did not wear a watch herself but she had asked him the
time and he had replied 1:15 a.m.. She said that her husband then took some food out
of the cooler to eat and while he was eating she heard a dog barking up around their
pigsty. She said that her husband asked her to give him a torch and he then walked off
to see why the dogs were barking. The witness said that when her husband left the
house she stood up to close the door and as she did so she looked over towards the
complainant's house and she could see that the living room light was on. Velonika
then went to bed and stayed there.

The next witness subpoenaed on behalf of the accused was the complainant's
brother, Nesiasi. He confirmed that on the night in question he had been sleeping in
the boy's hut on Latu's property and Latu had woken him and told him that Mele was
crying because a man had beaten her up. He said that he then ran over to their home
and on the way he met the accused outside the house. The accused had asked him
what had happened and he told him that a man had entered their home. Both Nesiasi
and the accused then walked inside the house together and they saw Mele crying.

That evidence was consistent with the evidence that had been given earlier by
Latu and Mele. They had both told the court that the accused and Nesiasi had entered
the house about the same time and the accused had then walked over to inspect Mele's
injured fingers. Mele told the court that she had immediately pulled her hand away
from him. Latu said that she had noticed Mele very deliberately pulling her hand
away when the accused endeavoured to examine her injured fingers.

Nesiasi gave his evidence on 28 October 2004. Mr Vaipulu applied to have him
declared a hostile witness upon the grounds that approximately two weeks previously,
i.e. after the trial had commenced, he had told the accused's wife that he had met the
accused on the night in question at the pigsty. I allowed Mr Vaipulu to cross-examine
the witness and Velonika was then recalled by consent to give her version of the
conversation.
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I need not detail the evidence given but it was conflicting and | am not satisfied
that Nesiasi had, in fact, mentioned to the accused's wife that he had met the accused
by the pigsty. All he had confirmed to Velonika was that he had met the accused on
the night in question but the meeting was outside Pulu's house -- not at the pigsty.

The trial was then adjourned so as to have the evidence of another defence

230 witness, Mateo Taufa, taken at Nuku'alofa. Mr Taufa's evidence was taken on 5
November 2004. Mateo told the court that he had been at the kava club with the
accused and they had been driven home together. After being dropped off on the main
road at Pangaimotu, Mateo had walked home with the accused. He lived only a short
distance further along the same road as the accused.

Mateo told the court that when he arrived home he obtained some food to eat
and when he looked across at the accused's house he could see the accused sitting in
his doorway also eating food. Mateo said that he finished his meal approximately 10
minutes after arriving home and he then went to bed. He said that at that point, the
accused was still eating his meal in the doorway.

240 Even accepting the evidence of this witness and the accused's wife, however, it
still does not account for the movements of the accused after he walked up to the
pigsty. A diagram drawn by Mateo showed the pigsty to be on a side road or track
between the accused's house and the complainant's home. The accused's wife said that
after her husband walked up to the pigsty, she went to bed and stayed there. She was
not asked and gave no other evidence about her husband's movements during the rest
of the night. It was clear, however, that he had gone to the kava hall to fetch Pulu and
he had then driven into Neiafu with the others when the complainant was taken to
hospital. Velonika did not say whether she was aware of these matters or not.

My conclusion on the evidence is that the accused's wife must have been

250 mistaken when she told the Court that she had seen the living room light on in the
complainant's home while her husband was walking up to the pigsty area. If she was
not mistaken then | simply do not believe that aspect of her evidence. None of the
alibi witnesses were able to speak about what the accused had done after he walked
up to his pigsty. | have no doubt that it was at that point in time that he made the
impulsive decision to enter Puiu's home.

As indicated earlier in this judgment, | found the complainant an impressive and
reliable witness. In fact, | was impressed with all of the Crown witnesses with the
exception perhaps of Fiaola who, perhaps understandably because of her young age,
seemed a little confused at times.

260 As it happens, the complainant's evidence was corroborated by a statement the
accused made to the police on the Monday morning following the incident. There was
a lengthy hearing on the voir dire as to the admissibility of the statement in question
but in the end | ruled that, as it did not infringe section 21 of the Evidence Act (Cap
15), it was admissible.

In his police interview, the accused admitted going to Pulu's house after
returning to Pangaimotu from the kava party. He said that he was very drunk from
drinking Tongan kava and it was a sudden idea he had to enter Pulu's house and have
sex with Mele. He knew that Pulu was at a kava club and that Mele's mother was
down in Tongatapu. He admitted struggling with the complainant and biting her

270 fingers but he denied punching her; trying to take off her pants or touching her
between the thighs. It is significant, however, that the complainant was not cross-
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examined on her evidence about the indecent assault and what she told the court was

convincing.
I am satisfied, therefore, that the Crown has proved the necessary elements of
each charge against the accused beyond reasonable doubt. He is convicted

accordingly on each count.
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Sefo anor vR

Supreme Court, Nuku'alofa
Ford J
CR 171/04 and CR 172/04

12 and 22 November 2004; 24 November 2004

Criminal procedure — application for bail pending hearing of appeal — had to
have reasonable prospect of success

The two applicants were former employees of the ANZ Bank in Neiafu, Vava'u.
Following a three week jury trial in October 2004 they were convicted on dishonesty
type charges and sentenced to six years and five years imprisonment, respectively.
The last 12 months of the sentence in each case was suspended for two years from the
date of their release from prison. The applicants appealed against both conviction and
sentence and they made application to be released on bail pending the hearing of their
appeals by the Court of Appeal in July 2005. The first application for bail was filed
on 3 November 2004 on behalf of Sefo. At the same time, she filed a notice of appeal.
Her appeal to the Court of Appeal was comprehensive. The appeal was against the
finding that the Crown had established a case to be answered and the summing up to
the jury. It was also alleged that the jury's verdict was against the weight of evidence
and that the sentence imposed was excessive. Counsel was heard in Chambers in
connection with that application on 12 November and the Judge's decision was
reserved. Later on 12 November a notice of appeal and application for bail was filed
on behalf of Tu'ipulotu. The grounds of appeal, with two exceptions, were identical to
Sefo's application. Counsel was heard at another Chamber's hearing on 22 November.

Held:

1. The granting of bail after conviction was a totally different proposition
from the granting of bail pending trial, at which point the presumption of
innocence still prevailed. A convicted person's right of appeal did not
revive the pre-conviction presumption of innocence.

2. Under 4B(1)(a) of the Bail Act 1990 the Court could grant bail to a person
who had appealed or applied for leave to appeal against conviction or
sentence if the Court was satisfied that there were reasonable prospects of
the appeal succeeding. That required a consideration of the grounds of
each appeal.

3. The applicants had an onus to establish at least a prima facie basis for the
Court being able to hold that the appeals had a reasonable, as distinct from
a meagre or fanciful, prospect of success. In the absence of such
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authorities, the Court did not see that the first ground of appeal had a
reasonable prospect of success.

4. The Court made an assessment of the merits of the appeals based upon the
material before it. The applicants failed to persuade the Court that there
were reasonable prospects of their appeals succeeding and their
applications were, accordingly, refused.

Cases considered:
Application by Giordano 6 A.Crim. R 397
Kafoa v R (App No 347,348,743/1996, 20 June 1997, Court of Appeal)
Mahera, ex parte [1986] 1 Qd R 303
Moananui v R (1984) 1 CRNZ 231
R v Roads [1967] 2 All ER 84

Statutes considered:
Bail Act 1990
Criminal Offences Act (Cap 18)
Evidence Act (Cap 15)
Supreme Court Act (Cap 10)

Counsel for the Crown : Miss Simiki and Ms Raasch
Counsel for the first applicant : Mr Tu'utafaiva

Counsel for the second applicant : Mr Fakahua

Judgment

The two applicants are former employees of the ANZ Bank in Neiafu, Vava'u.
Following a three weeks jury trial in October 2004 they were convicted on dishonesty
type charges and sentenced to six years and five years imprisonment, respectively.
The last 12 months of the sentence in each case was suspended for two years from the
date of their release from prison.

The applicants have now appealed against both conviction and sentence and
they have made application to be released on bail pending the hearing of their appeals
by the Court of Appeal in July 2005. Not surprisingly, perhaps, there appears to have
been very few occasions in the past when this Court has been called upon to consider
the provisions of section 4B of the Bail Act 1990 which provides for the granting of
bail pending an appeal.

The first applicant, Sefo, was the Manager of the Vava'u branch of the ANZ
Bank and during the relevant period, the second applicant, Tu'ipulotu, was the bank's
Reconciliation Officer. Originally, there were four accused in total, the two present
applicants along with 'Alilia Guttenbeil and Siniola Leleifi. The jury heard how, over
a period of many months, a large amount of money had been misappropriated from
the bank. Approximately $170,000 had been misappropriated from the ATM machine
funds alone, $20,000 from the creation of a false mortgage by Sefo and there were
obviously other defalcations as well. The total loss suffered by the bank is unlikely to
ever be known.
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The evidence was that around the second half of 2003 suspicions began to be

aroused in the Vava'u community. One witness referred to a story circulating around
80 town to the effect that, "the ANZ girls were rich with money."

The manager and a senior staff member from the local "Look Sharp" store that
sells T-shirts and CDs gave evidence about large purchases made by Tu'ipulotu and
Leleifi. One of the young women drew attention to herself by buying in one order
more CDs from the shop than anyone else had ever purchased. Large purchases of T-
shirts were also described by the witnesses. They told how the girls paid for the goods
in cash and how one unravelled a bundle of notes, which had been wrapped up like a
bundle of notes one sees in a bank. The witnesses from Look Sharp became so
concerned about what was happening that one of them decided to go and see the
manager of the bank, Sefo, and alert her to the fact that her employees seemed to be

90 spending significant amounts of money around the place. Sefo told her that she would
look into it but little did the lady from Look Sharp realise that the bank manager she
was making her complaint to was the worst offender of them all.

All that was circumstantial evidence, of course, but, coupled with the other
direct evidence, the case against the two applicants and Leleifi was a strong one and |
am satisfied that the jury's findings were correct. | said that at the time of sentencing.

The position in relation to Guttenbeil appeared to be different. She gave an
explanation to the police, which would tend to exculpate herself from blame. Her
explanation related to the false mortgage document which Sefo created in the name of
her (Guttenbeil's) parents without the parents’ knowledge. | need not go into the

100 transaction but, suffice it to say, Guttenbeil's explanation appeared to have the ring of
truth about it. Guttenbeil was not one of the staff identified as a big spender around
Vava'u.

In all events, as it turned out, the jury never heard from Guttenbeil. Following a
voir dire hearing | upheld her counsel's submissions and, for what might be described
as legal, but important, technicalities, | struck out all of the counts against her.
Guttenbeil was accordingly discharged. I only mention her involvement because an
aspect of her discharge has been made one of the grounds of appeal.

The other accused, Leleifi, was a relatively new ANZ employee. She appeared
on the scene only a month or two before the offending was detected but she soon

110 became caught up in the dishonest machinations of the bank's more senior officers. In
the end, she was charged and convicted of one offence of embezzlement and
sentenced to two years imprisonment with the final 12 months being suspended for
two years from the date of her release. She has not appealed.

Originally, Sefo faced eleven counts, Tu'ipulotu and Guttenbeil ten counts each
and Leleifi two counts. During the trial there were two hearings on the voir dire upon
which I gave rulings and then at the end of the Crown case, all defence counsel made
a submission that the evidence did not disclose a case to answer against their
respective clients. The submission involved a number of legal issues.

Following on from the no case to answer submission, | discharged Guttenbeil

120 completely and struck out other counts against the remaining accused. Sefo ended up
facing four counts of falsification of accounts and one of forgery; Tu'ipulotu five
counts of falsification of accounts and Leleifi one count of embezzlement. On 28
October 2004, after a short retirement of less than half an hour, the jury brought in
verdicts of guilty against all three accused on each count. They were sentenced the
following morning.



130

140

150

160

Sefo anor v R (SC) 369

The first application for bail was filed on 3 November 2004 on behalf of Sefo.
In a supporting affidavit she explained that she was studying towards a law degree
and she had two examinations coming up the following week. At the same time, she
filed a notice of appeal. Her appeal to the Court of Appeal is comprehensive. The
appeal is against my finding that the Crown had established a case to be answered and
my summing up to the jury. It is also alleged that the jury's verdict was against the
weight of evidence and that the sentence imposed was excessive.

I heard counsel in Chambers in connection with that application on 12
November and reserved my decision. Later that same day a notice of appeal and
application for bail was filed by Mr Fakahua behalf of Tu'ipulotu. The grounds of
appeal, with two exceptions, were identical to Sefo's application. | heard counsel
again at another Chamber's hearing on 22 November.

The granting of bail after conviction is a totally different proposition from the
granting of bail pending trial, at which point the presumption of innocence still
prevails. A convicted person's right of appeal does not revive the pre-conviction
presumption of innocence.

In most other jurisdictions, admission to bail pending appeal is unusual and
exceptional circumstances must be shown to exist before bail will be granted. In those
jurisdictions, as is noted in Halsbury Vol 11(2), para 904, it is a power "rarely
exercised."”

The common-law principle has been considered in a number of cases and is
probably best summed up in the following extract from Hall's Sentencing,
LexisNexis NZ Ltd, 2004, para V1.14.3:

"The inveterate practice in the Court of Criminal Appeal in
England has been to refuse bail unless there are exceptional
circumstances . . . The true question is, are there exceptional
circumstances, which would drive the Court to the conclusion
that justice can only be done by the granting of bail. The High
Court of Australia has adopted a similar approach . . . In this
country the Court of Appeal observed in R v Hartstone (CA
261/87, 6 January 1988) 11 TCL 2/5 that different
considerations apply to the granting of bail to a person who
has been found guilty of an offence than those that apply
where it is sought pending trial. In the first case, a
determination of guilt has been reached; in the second, the
presumption of innocence still applies. For these reasons, the
Court said (per McMullin J.) that, while the issue of whether
bail is granted will depend on the circumstances of the
particular case, "the grant of bail to convicted persons should
be regarded as very much the exception rather than the rule.
Moreover, if bail is granted pending the outcome of an appeal
which proves to be unsuccessful . . . the appellant has to be
recalled from the community, possibly months after his
conviction, to serve the sentence imposed".
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170 In the Application by Giordano 6 A.Crim. R 397 at 398, the Court of Criminal
Appeal of South Australia speculated on what the situation might be if a more relaxed
approach was taken to applications for bail pending appeal:

"There is the serious risk of availability of bail pending appeal
leading to a proliferation of unmeritorious appeals thereby
adding to the strains on the system of justice. Persons
undergoing punishment in custody are prone to seize any
opportunity to secure release, perhaps leave the future to take
care of itself. Appeals would be launched irrespective of the
prospects of success simply in order to secure release, or

180 perhaps with a view to creating situations which would tend
to frustrate justice by making it difficult to return the
appellant to prison."

In ex parte Mahera [1986] 1 Qd R 303, 310, Thomas J. observed:

"The spectacle of a recently sentenced man walking free may
be seen by the public as equivocation by the courts, and does
not tend to foster respect for the system."

In Tonga, the position is governed by section 4B of the Bail Act 1990 which reads as
follows:

"4B(1) A person who has been convicted of and sentenced to
190 imprisonment for a criminal offence and who has appealed or
applied for leave to appeal against that conviction or sentence
may be granted bail if the Court is satisfied that -
(@ there is a reasonable prospect of the appeal succeeding;
or
(b) the appeal is unlikely to be heard before the whole or a
substantial portion of the sentence has been served; and
(c) there are substantial grounds for believing that, if
released on bail (whether or not subject to conditions) he
will surrender to custody without committing any
200 offence while on bail.

(2) In taking the decision required by subsection (1), the
Court shall have regard to all the relevant circumstances
and in particular -

(a) the nature of the offence and length of the sentence;

(b) the grounds of appeal;

(c) the character, antecedents, associations and community
ties of the person; and

(d) his record in surrendering to custody at the trial and on
other occasions."”

210 Although, with reservation, some guidance can no doubt be obtained from decisions
in other jurisdictions, section 4B really contains a comprehensive code for dealing
with applications for bail pending appeal. Neither application comes within the
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category of case envisaged in subsection (1)(b) where the appeal is unlikely to be
heard before a substantial part of the sentence has been served. The present
applications, therefore, are made pursuant to subsection 1(a) which requires the Court
to have regard to the prospects of the appeal succeeding. The Court needs to be
satisfied that there are reasonable prospects of the appeal succeeding and that element
in turn requires a consideration of the grounds of each appeal.

| say at once that such a task puts me, as the trial judge, in a rather invidious
position. For obvious reasons, | would prefer not to have to deal with grounds of
appeal involving my own trial rulings or directions to the jury. A similar situation
faced Eichaelbaum J. (as he then was) in Moananui v R (1984) 1 CRNZ 231. His
Honour, in dealing with a bail application pending appeal, had to consider the force of
a ground of appeal, which alleged that he had misdirected the jury on evidentiary
matters. The learned Judge opined:

"Although I have to respond to Mr Mills' submission, it would
be presumptuous of me to endeavour to deal in any depth with
any of these issues."

The Court's obligation under the Bail Act is less equivocal. As | see it, | am obliged
by the statutory provisions to give proper consideration to the grounds of appeal and
the prospects of the appeal succeeding.

With some diffidence, therefore, |1 now turn to consider the grounds and merits
of the appeals.

On an application for bail pending appeal there is a reversal of the usual onus of
proof obligation in criminal cases. The onus is on the applicant to show cause, by
reference to the relevant statutory criteria, why bail should be granted.

At the Chambers hearings, counsel were given the opportunity to present any
additional submissions they wished to make over and above the information that was
already before the Court but both Mr Tu'utafaiva and Mr Fakahua indicated that they
were content to rest their applications on the contents of the written grounds of appeal
already filed.

The first ground of appeal relates to my finding on the no case submission. It is
alleged that | erred in finding that the remaining counts in the indictment were not
defective and in ruling that there was sufficient evidence to go to the jury.

As indicated, the legal arguments raised on the no case submission involved
issues of some complexity. | recall, for example, in relation to the theft charges that
were included in the original indictments that an issue arose as to whether computer
generated false computerised credit entries in a bank account could be held to come
within the definition of theft. In the end, I struck out all the theft charges. I also recall
making the observation at the time that some of the legal issues raised were difficult
for the Court to have to deal with at short notice given the paucity of research
facilities available at the Vava'u Court house. | accept, of course, that counsel no
doubt found themselves in similar difficulties.

I mention these matters because, against that background, | would have thought
that it behoved counsel, upon their return to Tongatapu, to carry out whatever
research was needed so that in support of the bail applications they could refer the
Court to some authority whether it be from reported cases or legal textbooks in
support of their bald assertion that my ruling on the no case submission was wrong.
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They have not done so. | would not expect to hear argument on any such authorities,

260 that would be encroaching into the Court of Appeal's territory but it seems to me that
the applicants do have an onus to establish at least a prima facie basis for me being
able to hold that the appeals have a reasonable, as distinct from a meagre or fanciful,
prospect of success. In the absence of such authorities, | cannot see that the first
ground of appeal has a reasonable prospect of success.

The second ground of appeal is more complex to deal with in this ruling. It is
against six issues arising out of my summing up. The first two grounds relate to
remarks made to the jury by the prosecutor in the course of her address to the jury.
The first remark was her comment that there were other charges that could have been
brought against the accused apart from those before the Court. This was a reference to

270 a pre-trial ruling, which | had given as to the number of counts that the Crown was
able to include in the various indictments. As | understood it at the time, originally,
when the case was before the Magistrates' Court, the prosecution was contemplating
some 400 or 500 charges against all the accused.

In this court, | gave a ruling, based on section 150 of the Criminal Offences Act
(Cap 18) and other authorities, restricting the number of counts that could be laid on
the indictment to no more than five in respect of any one particular type of offence.
That was no doubt the point Crown counsel was alluding to.

The other remark to which exception is taken in the grounds of appeal was the
comment by Crown counsel to the effect that in Tongatapu the general public

280 perception is that the prosecution never wins a jury trial in Vava'u. The ground of
appeal in both cases is that | failed to firmly and sufficiently direct the jury to
disregard the comments.

In my summing up | directed the attention of the jury to both comments. | told
them that, unfortunately, because | had to wait for the remarks to be translated into
English, there was nothing | could have done at the time to prevent the jury from
hearing them. No objection was raised at the time by defence counsel. | went on to
tell the jury that the comments should not have been made and that Crown counsel
should have known better. | then directed the jury to ignore them and put them out of
their minds.

290 I cannot see any force in this ground of appeal. If | had ignored the remarks and
said nothing to the jury about them then the position would have been different but |
gave the jury a clear direction in relation to them.

The next two grounds of appeal relate to the reduction in the counts in the
indictment, which | ordered at the end of the no case submission and the discharge of
Alilia Guttenbeil. It is alleged that | did not explain the reason adequately in each case
and the jury could draw the inference, therefore, that they should convict on the
remaining counts and, likewise, convict the remaining accused.

Again, no authority has been cited to the Court in support of this ground of
appeal. Because of the nature of the charges and the complexity of the legal issues

300 involved, | deemed it appropriate to say as little to the jury as possible about the
reduction in the counts and the discharge of Guttenbeil. | concluded that to explain
the situation adequately with reference to the legal issues involved could well simply
confuse the jury in relation to what they had to know about the law in respect of the
remaining counts in the indictment which was a difficult enough matter for them to
have to deal with anyway.
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Archbold 2001 ed. para 4.292 states:

"If the submission of no case is rejected, there should be no
comment of the jury . . . However, it being generally
desirable, and especially so in long cases, that the judge keeps
a jury informed as to what is happening, it is proper for him to
give a brief explanation for upholding one or more
submissions of no case, so long as he says nothing which
might be construed as indicating a belief on his part that any
remaining counts are well-founded".

That passage sets out the converse argument to the point raised in this particular
ground of appeal. | do not see it as stipulating a requirement that reasons for
upholding part of a no case submission must be explained to the jury. Instead, the
learned authors simply seem to be saying that the trial judge is at liberty to give a
brief explanation to the jury if he so desires provided that he does nothing to convey
suspicion of a belief on his part that the remaining counts are well founded or that the
remaining accused should be found guilty.

In the absence of any reference by counsel for the applicants to any authority to
the contrary, | do not see any substance in these two grounds of appeal.

The next ground of appeal is that | failed to direct the jury that they contents of
documents certain witnesses referred to, that did not produce a court, must be proved
by primary evidence. No other details are provided of this ground of appeal.

There were a great number of documents before the jury. Of the 46 documents
produced by the Crown as exhibits, many run into numerous pages. The contents of
some of the documentation was extremely complicated and, in this regard, | refer in
particular to documentation relating to the workings of the ATM machine.

The specific documents referred to in this ground of appeal, which apparently
were not produced, have not been identified nor has the evidence attributable to the
named witnesses. Moreover, | cannot recall any objection having been raised by
defence counsel at the time to the admissibility of the evidence in question.

In these circumstances, | cannot attribute any weight to this ground of appeal.

The final ground of appeal in relation to my summing up is that | failed to direct
the jury that two of the witnesses, Tangitau Puloka and Leilani Uhi Va'enuku, "in
certain aspects of their respective evidence were not expert witnesses."

The evidence in question is not identified but | perceive that it was evidence
relating to the forgery charge against Sefo. The evidence was that she, through the use
of a photocopier, transposed the Villa's signature of the bank's loan manager in
Nuku'alofa, Mr Tim Valente, from a genuine loan approval document onto the
fictitious loan documents, which she had drawn up in the name of Guttenbeil's
parents. The fraud was detected when another bank official realised that Mr Valente
had left Tonga and return to Australia at the time he was supposed to have signed his
approval to the false loan documents.

Puloka and Va'enuku worked in the ANZ Bank in the Nuku'alofa and they were
very familiar with Mr Valente's writing and signature. They identified his signature to
the jury.
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In his address, Mr Tu'utafaiva reminded the jury that neither witness was a
handwriting expert nor were they are able to give expert evidence about the supposed
use of a photocopier to transpose Mr Valente's signature.

Under section 26(1) of the Evidence Act (Cap 15) any person acquainted with
the handwriting of another person is able to express an opinion as to whether or not
the writing or signature is genuine. He or she does not have to be a handwriting
expert.

The Crown's case in relation to the photocopier was that because the original
document containing the loan approval notation signed by Mr Valente had been

360 produced and it contained a unique line running through it and because that same
unique line also appeared running through the approval notation signed by Mr
Valente which appeared on the false loan documents, one did not need expert
evidence to detect the fraud.

That seemed a common sense proposition and that is how I left it with the jury. |
see no substance in this ground of appeal.

There then further grounds of appeal in Sefo's application, which were not
duplicated in Tu'ipulotu's application. First, but | failed to tell the jury that the Crown
prosecutor was wrong when she said that the evidence of Inspector Tu'ihalagingie
about an alleged statement made by the accused Leleifi in the absence of Sefo, could

370 be used as evidence against Sefo.

In my summing up, | reminded the jury, and | stressed that it was "important™
for them to understand that a statement made by one accused to the police could not
be used against another accused mentioned in it and it must be totally disregarded
when considering the evidence against that other accused.

In other words, there is no substance to this ground of appeal.

The other ground of appeal relied upon by Sefo is that | told the jury that the
verdict had to be unanimous and I, therefore, let them to believe that they had no
choice in the matter other then to return a unanimous verdict. In the same paragraph,
the additional allegation is made that on the day after the jury's verdict had been

380 given, two of the juryman went to see another lawyer in Neiafu and indicated to him
that one of their number (not one of the two men who attended the lawyer) did not
agree with the jury's decision.

I do not see any substance in this ground of appeal. Under section 14(8) of the
Supreme Court Act the verdict is required to be unanimous. The authorities are also
clear that if a verdict is rightly delivered in court by the former in the presence of all
the jurors, then their assent will be resumed. A juror cannot later give evidence of a
lack of unanimity with the verdict was returned in his presence and hearing -- see R v
Roads [1967] 2 All ER 84.

In other words, again, | see no substance in this ground of appeal.

390 I do not see any need to refer to the grounds of appeal against sentence. Even if
the Court of Appeal would vary the terms of imprisonment, | do not consider it likely
that they would reduce the terms to such an extent as to bring section 4B(1)(b) into
play. In other words, so that it could be claimed that a substantial portion of the
sentence would have been served before they appeal hearing next July.

I stress that | do not wish to be seen in any way as appearing to pre-empt the
ultimate decision the Court of Appeal will need to make after it has heard full
argument on the matter. Under the Bail Act, however, | am clearly required to make
an assessment of the merits of the appeals at this stage based upon the material | have
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before me. Having carried out that exercise and made my assessment all | can say is
400 that, for the reasons stated, the appeals have only meagre prospects of success.

Having reached that conclusion, it would be quite inappropriate for me to grant
bail. In this regard | am unmindful of the admonition of the Court of Appeal in Kafoa
v R (App No 347,348,743/1996, 20 June 1997, Court of Appeal) where the Court was
critical of the Judge's decision to grant bail to three appellants in a rape case pending
appeal having regard, in particular, to the gravity of the offences and the appellants'
meagre prospects of success. The court went on to make the following additional

observation:

"The fact that the appellants were admitted to bail and have
lived in the community for nearly a year since they were
410 convicted has complicated the task of deciding what orders
should be made in disposing of the appeals.”
The applicants have failed to persuade me that there are reasonable prospects of their
appeals succeeding and their applications are, accordingly, refused.
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R v Taufalele anor

Supreme Court, Nuku'alofa
Ford J
CR 395-6/2003

29 and 30 November 2004; 6 December 2004

Criminal law — housebreaking and assault — trespass not proved — acquitted on
housebreaking charge

The two accused were brothers (Silifou aged 42 and Kolofoua aged 54) and lived in
their own homes opposite the Fuaimamao Angilau's (the complainant's) house at
Tatakamotonga. Up until the date of the incident the three families enjoyed a close
relationship and both accused had an unwritten licence at all reasonable hours to
come and go from the complainant's property at will. On 21 June 2003 at
Tatakamotonga the complainant's 19-year-old nephew, Keni was in a drunken state
and walked outside and was swearing in a particularly offensive manner at Silifou.
Silifou ran inside and started punching Keni on the back of the head. Keni then ran
out the back door with Silifou chasing after him. They ran around the house and just
as Keni was about to re-enter the house through the front door the other accused,
Kolofoua, arrived on the scene. They all entered the house and again Silifou threw
more punches at the back of Keni's head. Both Silifou and Kolofoua were charged
with assault and housebreaking. It was alleged they entered the house of the
complainant as trespassers with the intention to commit a crime therein. The "crime"
referred to was the assault charge. Silifou pleaded guilty to the assault charge but
denied the count of housebreaking. Kolofoua denied both charges and was discharged
on the assault charge.

Held:

1. The Court was satisfied that Kolofoua did not enter the house as a
trespasser or with the intention of committing a crime. Although he was
sympathetic to Silifou's situation, his main objective was to break up the
fight. Kolofoua was, accordingly, discharged on the count of
housebreaking.

2. The Court was satisfied that the complainant never at any stage regarded
Silifou as a trespasser and, for his part, Silifou did not have the necessary
mens rea to be a trespasser. This was consistent with the observations
made earlier to the effect that prior to the incident, the accused and the
complainant's families were good friends and good neighbours and the



40

50

60

70

R v Taufalele anor (SC) 377

accused had an unwritten licence at all reasonable hours to come and go
from the complainant's property at will.

3. The Crown failed to establish to the required standard of proof in criminal
cases that Silifou entered the complainant's house as a trespasser and he
was acquitted and discharged, accordingly, on that count.

Cases considered:
R v Collins [1972] 2 All ER 1105
R v Jones [1976] 3All ER 54

Statutes considered:
Criminal Offences Act (Cap 18)
Theft Act 1968 (UK)

Counsel for Crown : Ms Guttenbeil
Counsel for both accused . Mr Tu'utafaiva
Judgment

The two accused are brothers. Silifou is 42 years of age and Kolofoua is 54.
They are both married with families. Each has been charged with one count of
housebreaking and one count of assault. It is alleged that on 21 June 2003 at
Tatakamotonga they entered the house of the complainant, Fuaimamao Angilau, as
trespassers with the intention to commit a crime therein. The "crime" referred to is the
subject of count two in the indictment, namely the assault charge. It is alleged that
they assaulted the victim, Keni Tu'akalau, "by punching his body". Keni is the
complainant's 19-year-old nephew.

Silifou pleaded guilty to the charge of assault but not guilty to the
housebreaking count. Kolofoua pleaded not guilty to both charges. At the end of the
Crown case | upheld a no case submission made on behalf of Kolofoua in respect of
the assault count and he was acquitted accordingly.

The defence did not call evidence but Mr Tu'utafaiva challenged the Crown's
assertion that the two accused were housebreakers. His submissions were primarily
directed at the wording of section 173 of the Criminal Offences Act (Cap 18) which
creates the offence of housebreaking and, in particular, the phrase "enters any
building ... as a trespasser". The section reads:

"173. (1) A person is guilty of housebreaking if

(a) he enters any building or part of a building as a trespasser
and with intent to commit any crime."”

The two accused live in their own homes opposite the complainant's house at
Tatakamotonga. The evidence established that up until the date of the incident giving
rise to the present charges the three families enjoyed a close relationship. The two
accused were particularly well acquainted with the complainant's husband who was
actually overseas at the relevant time. They would call into the complainant's house
from time to time to, watch television and videos. The families would also exchange
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food supplies such as vegetables and fish. | am satisfied that both accused would have
been more than welcome to enter the complainant's home at any reasonable hour of
the day. In no way would they have been regarded as trespassers.

The evidence leading up to the incident at the complainant's home was

80 complicated by another event earlier in the day involving the same victim, Keni. |
need not go into the details of that first incident but suffice it to say that Keni was
involved in a fight. | must say that | did not find Keni a very impressive witness and
his evidence about the fight was self-serving and vague. He did say that three men
had attacked him and one was the accused, Silifou. Keni made out that he was an
entirely innocent party but | do not believe him.

The day in question was a Saturday and Keni had been drinking beer since the
early morning hours. | am satisfied that by the afternoon he was very drunk. The
complainant told the court that the incident happened about 3 pm.

As | have mentioned, Keni is the complainant's nephew. He had apparently

90 walked to her house after the earlier fight which had taken place on the outskirts of
the village of Tatakamotonga down by the lagoon. The complainant's 18-year-old
daughter, Salote, was at home when Keni arrived on the scene. She said in evidence
that he had swollen eyes and blood running from his mouth and nose.

Keni sat down inside the livingroom of his aunty's house and Salote ran over to
the tap to fetch some water and a towel to wipe the blood from his face. Apparently
Keni's half-sister Ngalu was also present. She had been with Salote but she was not
called as a witness and it was difficult from the evidence to pinpoint her exact
movements and involvement, if any.

In terms of what happened next in the narrative, however, it is significant that

100 Keni was at that point in the company of three women relatives: his aunty (the
complainant), his first cousin Salote and his half-sister Ngalu. It is common
knowledge, and evidence was given to this effect, that in Tongan society the use of
swear words in the presence of any female company is unacceptable. Swearing by a
male person in the presence of close relatives such as an aunty, sister or first cousin is
particularly offensive and strictly taboo.

It appears from the evidence that after Salote had wiped the blood from Keni's
face he looked out the front door and spotted the accused Silifou who was standing
over the road outside his own home. Keni proceeded to walk outside swearing at
Silifou. | need not repeat the language used but | accept, as the witnesses indicated,

110 that it was particularly offensive.

Silifou then jumped over the fence on his property and came running after Keni.
Keni ran back inside his aunty's house. Silifou entered the house and the aunty
immediately moved over to him and tried to hold him off and calm him down. She
apologised to Silifou over Keni's swearing but Silifou broke free and started punching
Keni on the back of the head. Keni then ran out the back door with Silifou chasing
after him. They ran around the house and just as Keni was about to re-enter the house
through the front door the other accused, Kolofoua, arrived on the scene.

They all entered the house and again Silifou threw more punches at the back of
Keni's head. Salote, who appeared to be a reasonably credible witness, told the court

120 that the reason Silifou attacked Keni was because Keni had been swearing at him. She
said that she had found Keni's swearing offensive.

In a statement made to the police, Kolofoua said that he had gone across and
entered the complainant's house to stop Silifou from beating Keni. There was
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evidence that Kolofoua held on to Keni at one stage around the upper part of his body
but, while technically that amounts to an assault, the assault that he has been charged
with is punching Keni, not holding on to him. There was no evidence from either the
victim or any other witness that Kolofoua had punched Keni and that was the basis of
the no case submission which I upheld.

Neither accused gave evidence. They did not have to of course because, as in
any criminal case, the onus is on the Crown to prove all the necessary elements of
each offence.

As | have indicated, Silifou pleaded guilty to the assault charge but denied the
count of housebreaking. Kolofoua denied both charges and he has been discharged on
the assault charge. | am only concerned, therefore, with the two housebreaking
counts.

I do not have any difficulty in deciding the case against Kolofoua. | am satisfied
that he did not enter the house as a trespasser or with the intention of committing a
crime. Although he was sympathetic to Silifou's situation, | accept that his main
objective was to break up the fight. Kolofoua is, accordingly, discharged on the count
of housebreaking.

With Silifou the situation is different. Crown counsel submitted that while he
had the right to enter the complainant's home to watch television and videos, he did
not have permission to enter the house to commit a crime. He became a trespasser,
Crown counsel submitted, when he entered the house with intent to commit a crime.
Counsel referred to a passage from Adams on Criminal Law, para CA 241.02 which
states:

"The best evidence of intent to commit a crime will be proof
that a crime was committed inside the premises entered . ."

In this case, the crime the Crown relies upon is the admitted act of assault.

For his part, Mr Tu'utafaiva submitted that there are two elements to the offence
of housebreaking, namely, (1) that the accused entered the building as a trespasser
and (2) with intent to commit a crime. Responding to the prosecutor's submissions, he
argued that if every person who enters the building with intent to commit a crime is
thereby a trespasser then there would be no need for the section to make any specific
reference to entering "as a trespasser". Those words, on that approach, would be mere
surplusage whereas the court should endeavour to give significance and meaning to
all the words used in a section creating an offence.

Both counsel referred to helpful and relevant legal authorities and 1 am obliged
to them for their succinct submissions. Reference was made also to section 9(1)(a) of
the (UK) Theft Act 1968 which creates the offence of burglary. The wording is
virtually identical to section 173(1)(a). It reads:

"9.(1) A person is guilty of burglary if

(a) he enters any building or part of a building as a trespasser
and with intent to commit any such offence as is mentioned in
subsection (2) below."

The offences mentioned are theft, inflicting grievous bodily harm, rape and causing
unlawful damage to the building.
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Reference was also made by counsel to cases decided under the English
legislation, in particular, R v Collins [1972] 2 All ER 1105 and R v Jones [1976] 3All

170 ER 54. In Jones's case, which is perhaps the most relevant to the facts are the present
case, two accused were charged with burglary. It was alleged that they had broken
into a house belonging to the father of one of the accused and stolen two television
sets. The father had not been in the house at the time. When he later discovered that
the television sets were missing he made a complaint to the police and the two
accused were subsequently arrested and charged.

The defence raised was essentially that the complainant's son had unreserved
permission to use his father's house at any time and the question the court, had to
consider was whether, in these circumstances, the son could be said to have entered
the house as a trespasser. The court held that a person is a trespasser if he enters the

180 premises of another knowing that he is entering in excess of the permission that had
been given to him, or if he is reckless as to whether his entry was in excess of the
permission. The court added a proviso that facts had to be known to the accused
which enabled him to realise that he was acting in excess of the permission given.

Crown counsel invited the court to follow that reasoning in the present case and
find Silifou a trespasser because when he entered the complainant's house with the
intention of assaulting Keni, he was entering in excess of the otherwise effective
unreserved permission he had to enter the house.

Jones's case can immediately be distinguished, however, from the facts of the
case before me because in that case the premises were unoccupied at the time of

190 entry. The court, in other words, was dealing with a hypothetical situation in that it
had to consider whether the accused had entered the house with the knowledge that
entry was being effected in excess of the permission he had been given by his father.
For his part, the father obviously had second thoughts about the matter after his son
had been charged with the offence. He changed his story and in the end was declared
a hostile and unreliable witness. So the court had to have recourse to legal principles
to determine whether or not the son was a trespasser.

In the present case, the situation is quite different because the house was
occupied at the time of entry and | am able, therefore, to make a clear finding on the
facts as to whether or not Silifou was a trespasser. |1 do not need to revert to legal

200 principles to resolve this element of the offence.

As a starting point, | am satisfied that the complainant would have realised that
her nephew, Keni, was inviting trouble as soon as he went outside in his drunken state
and began shouting abusive words to Silifou. When Silifou then chased Keni back
into the complainant's house, it is significant that the complainant did not try to
prevent Silifou from entering her home nor at any time did she tell him to leave. What
she did was apologise to him over her nephew's abusive behaviour and she tried to
prevent Silifou from attacking Keni. In other words, the complainant’s concern was
not over Silifou having entered her house but over what was going to happen once he
caught up with Keni.

210 Even though the complainant feared what was going to happen to her nephew, |
am satisfied that she never at any stage regarded Silifou as a trespasser and, for his
part, Silifou did not have the necessary mens rea to be a trespasser. My finding in this
regard is, of course, consistent with the observations | made earlier in this judgment
to the effect that prior to the incident, the accused and the complainant's families were
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good friends and good neighbours and the accused had an unwritten licence at all
reasonable hours to come and go from the complainant's property at will.

The Crown, in other words, has failed to establish to the required standard of
proof in criminal cases that Silifou entered the complainant's house as a trespasser
and he is acquitted and discharged, accordingly, on that count.
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