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R v Lolohea

Supreme Court, Nuku'alofa
Ford J
CR 16/2006

5 April 2006
Criminal law — housebreaking charge — all elements proved - guilty

The accused was charged with one count of housebreaking contrary to section 173(1)
of the Criminal Offences Act (Cap 18). It was alleged that on Sunday 25 September
2005 he had entered the dwelling house of the complainant with intent to commit the
crime of theft. The evidence for the prosecution was that early on the Sunday
morning in question the complainant had locked up their home and travelled to his
wife's parents to prepare an umu for the Sunday lunch. At approximately 10 a.m. he
returned to check on his house and he noticed a person standing by the boundary of
his allotment looking away from him towards the bush. The complainant then
noticed that the back door to his house was ajar and a stereo player and some fine
mats had been stacked alongside the door. He called out to the person standing by the
boundary to his allotment who, he was satisfied, was the intruder but the person ran
off. Subsequently, as he drove from his home to report the matter to the police, he
noticed a taxi and he identified the passenger in the taxi as the intruder. The taxi
driver gave evidence that he had driven the accused to the tax allotment adjacent to
the complainant's allotment on the pretext that he needed to pick something up. The
taxi driver had fallen asleep while waiting for the accused to pick up whatever it was
he was supposed to be collecting. The accused did not dispute that he had been the
intruder that the complainant had identified on his property on the morning in
question but he said that he had gone there to steal a pig, not fine mats. He said that
when the accused saw him looking towards the bush, he was really looking at the
complainant's pigsty.

Held:

1. In order to establish a charge of housebreaking, the Crown needed to prove
that the accused entered a building; that he entered the building as a
trespasser and, at the time the accused entered the building, he had the
intention to commit a crime while inside. It was not necessary for that
intention to actually have been carried out.

2. The accused's explanation was totally implausible and it was rejected out
of hand. Having rejected the accused's explanation, however, it was then
necessary for the court to return to the Crown case and be satisfied that it
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had been properly made out. The court found that the Crown had
presented a strong case through credible witnesses and had proven the
essential elements of the offence beyond reasonable doubt. The accused
was convicted accordingly.

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for the Crown : MrKefu
The accused appeared in person

Judgment

The charge

[1] The accused is charged with one count of housebreaking contrary to section
173(1) of the Criminal Offences Act (Cap 18). It is alleged that on Sunday 25
September 2005 he entered the dwellinghouse of the complainant, Peni Tautua'a, at
Nukunuku with intent to commit the crime of theft.

The Crown case

[2] The complainant told the court that at approximately 7 a.m. on the Sunday
morning in question, he and his wife and three-year-old child locked up their home
and travelled to his wife's parents to prepare an umu for their Sunday lunch. At
approximately 10 a.m. he returned to check on his house and as he walked around the
back of the house he saw a person standing inside the boundary of his allotment
looking away from him towards the bush. He was suspicious that the intruder had
committed theft. He then noticed that the back door to his house was ajar and that
some fine mats and a stereo player had been stacked alongside the door. When the
complainant had left the house that morning both the front and the back doors were
securely locked and the fine mats were stored, where they were usually kept, in one
of the bedrooms.

[3] The complainant called out to the intruder but he ran off towards the bush. He
had been able to see him side on, however, at a close distance and he noted a scar on
the side of his face, a tatoo on his neck and the items of clothing he was wearing.

[4] After inspecting the rest of his home, the complainant decided to report the matter
to the police. When he drove out from the side road his house was on back onto the
main road, he noticed a taxi which he stopped and reversed alongside of. He began to
speak to the driver and immediately identified the passenger in the taxi as the
intruder. When he confronted the intruder about being on his property, the driver
reversed the taxi and drove off. In court, the complainant recognised and identified
the accused as the intruder he saw that day.

[5] The Crown also called as a witness the taxi driver who confirmed having taken
the accused to the complainant's property on the morning in question. The accused
had told him that he wanted to pick up something. He said that the accused had
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instructed him to park on a tax allotment adjacent to the complainant's property and
he had actually fallen asleep while waiting for the accused to pick up whatever it was
he was supposed to be collecting. The taxi driver was asked if the accused was
drunk. He replied: "I cannot confirm if the accused was drunk because | was drunk
myself."

The law

[6] To establish a charge of housebreaking, the Crown must prove that the accused
entered a building. The evidence in this case was that the intruder had broken into the
complainant's house by removing a pain of glass from the louvre window next to the
backdoor and then opened the locked door from the inside. Secondly, the accused
must be a trespasser. Thirdly, the Crown must prove that at the time the accused
entered the dwellinghouse he had an intention to commit a crime while inside. It is
not necessary for that intention to have actually been carried out. Most commonly, as
in this case, the crime that the Crown allege was intended is theft.

The defence

[7] The accused, who represented himself, elected to give evidence on oath. His
defence, to say the least, was somewhat unusual. He did not dispute that he was the
intruder the complainant had identified on his property on the morning in question but
he said that he was there to steal a pig, not fine mats. He said that when the accused
saw him looking towards the bush, he was really looking at the complainant's pigsty.
The complainant admitted in his evidence that in looking towards the bush, the
accused was also facing towards his pigsty. The accused called a witness, Sunia
Mailau, who confirmed that early on the morning in question he (the accused) had
told him that he was going to get a pig for a picnic they were organising for that day.

[8] The accused denied having entered the complainant's house and he firmly denied
having anything to do with the fine mats and the stereo unit that had been placed by
the back door.

Conclusions

[9] I do not reject the first part of the accused's evidence that he was intending to steal
a pig. He has not been charged with that offence, however, and so | put it to one side.

[10] What I am concerned with is the offence of housebreaking and I must say that |
did not find the accused's denials of that offence at all convincing. His explanation
would involve acceptance of the extraordinary coincidence that while he was at the
complainant's property that Sunday morning attempting to steal a pig, some other
criminal was in the process of stealing the complainant's fine mats and stereo unit.
Even the accused had to admit that this would have been an extraordinary situation.
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[11] I find the accused's explanation totally implausible and | reject it out of hand.
But | still need to come back to the Crown's case and be satisfied that it has been
properly made out. The Crown has, in fact, presented a strong case through credible
witnesses. | am satisfied that all the essential elements of the offence of
housebreaking have been proven beyond reasonable doubt. The accused is convicted

accordingly.
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Havili v Tonga Development Bank Anors

Supreme Court, Nuku'alofa
Andrew J
CV 318/2007

31 August 2007

Practice and procedure — application for strike out — concerned title to land —
should have been filed in Land Court — proceedings struck out

The first defendant applied to strike out the action and the plaintiff sought leave to
file an amended statement of claim. The basis of the strike out application was that
the proceeding concerned questions of title to land and interests in land and therefore
fell within the jurisdiction of the Land Court rather than the Supreme Court. The
claim involved title to the land in question; a mortgage and certain action taken by the
first defendant as mortgagee in possession aa well as a sublease to the second
defendant.

Held:

1. The jurisdiction of the Land Court was determined by section 149 of the
Land Act (Cap 132). Jurisdiction was determined by the basic nature of
the claim. If the claim essentially concerned title to land it must go to the
Land Court. If it was essentially about something else it must go to the
Supreme Court: Tu'ipulotu v Ma'afu [1994] Tonga LR 125 at 127.

2. The claim essentially concerned title to land and interests in land and was
therefore a matter within the jurisdiction of the Land Court. The proposed
amended statement of claim would not alter the nature of the claim as
involving title and interests in land.

3. The matter was properly within the jurisdiction of the Land Court and not
the Supreme Court. The proceedings, accordingly, were struck out with
costs being awarded to the defendants.

Case considered:
Tu'ipulotu v Ma'afu [1994] Tonga LR 125

Statute considered:
Land Act (Cap 132)
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Rules considered:
Supreme Court Rules 2007

Counsel for the plaintiff : Mr Vaipulu
Counsel for the first defendant . Mrs Vaihu
Counsel for the third defendant . MrKefu
Judgment

The 1st defendant applies to strike out this action pursuant to Order 8, Rule 8.

The plaintiff seeks leave to file an amended statement of claim.

The application to strike out is based on the premise that this matter concerns
questions of title to land and interests in land and therefore falls within the
jurisdiction of the Land Court and not the Supreme Court and therefore, it is said, that
the proper forum is not the Supreme Court but the Land Court.

The jurisdiction of the Land Court is determined by s 149 of the Land Act as:

s 149(1)(b): to hear and determine all disputes, claims and
questions of title affecting any land or any interest in land in
the Kingdom and in particular all disputes, claims and
questions of title affecting any Tofi'a, tax or town allotment or
any interest therein; excepting any disputes, claim and
questions affecting any land or interest in land resumed by the
Crown under Part 14 of this Act.

In action No.6/88 (Cited in Tu'ipulotu v Ma'afu [1994] Tonga LR 125 at 127) Martin
CJ said:

"Jurisdiction is determined by the basic nature of the claim. If
the claim is essentially concerning title to land it must go to
the Land Court. If it is essentially about something else it
must go to the Supreme Court."”

This claim involves title to the land described as 949.7 M2 at Tofoa Book 301, Folio
38, LOT 30 Plan 3973. It involves a mortgage over the land and subsequent
possession by the first defendant following default on the loan. It involves a sub lease
to the 2nd defendant and claims involving damage to the land. All of that is
essentially concerning title to land and interests in land and must clearly therefore be
a matter within the jurisdiction of the Land Court.

The proposed amended statement of claim would not alter the nature of the
claim as involving title and interests in land. For these reasons it is properly a matter
within the jurisdiction of the land Court and not the Supreme Court.

Accordingly the proceedings before the Supreme Court are struck out.

Costs, as agreed or taxed are awarded to the defendants.
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Walter Trading Company Ltd v Ports Authority

Supreme Court, Nuku'alofa
Andrew J
CV 203/2006

1 February 2008

Negligence — damages for loss of vessel — evidence showed that no negligence
attached to the defendant for the loss of the vehicle

Court of Marine Inquiry — defendant challenged findings and claimed bias and
failure of natural justice — the court rejected the allegations

The plaintiff sought damages for negligence against the defendant in the sum of
$360,945 in respect of the loss of its vessel, the M.V. Lotoha'angana (the "vessel") in
a cyclone on 14 and 15 January 2003. A Court of Marine Inquiry had found that the
vessel had foundered on a reef and sunk because of shortfalls on the part of the
defendant Ports Authority in their methods of preparing the moorings for the vessel.
In the civil damages action the defendant disputed and challenged the admissibility of
the findings of the Court of Marine Inquiry and claimed bias on the part of the Inquiry
and a failure of the rules of natural justice.

Held:

1. The findings of the Inquiry were obviously highly relevant and admissible
but its findings would not be binding on the court and the weight to be
given to the findings in relation to the action in negligence was a matter
for the court.

2. The court was satisfied that the Court of Marine Inquiry properly
conducted its investigation in accordance with Part X1 of the Shipping Act
(Cap 136) and that the principles of natural justice had been complied
with. The court rejected the allegations of bias.

3. Further evidence, including expert evidence, was presented in relation to
the cause of the beaching of the vessel. It was held that certain significant
evidence given at the Inquiry may have been unreliable and that the
mooring system employed by the Ports Authority was completely adequate
in the circumstances.

4. No negligence attached to the defendant for the loss of the vessel.
Judgment was entered for the defendant along with costs to be agreed or
taxed.
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Statute considered:
Shipping Act (Cap 136)

Counsel for the plaintiff : Mr Tu'utafaiva
Counsel for the defendant : Mr Garrett
Judgment

The Plaintiff seeks damages for negligence in the sum of $360,945.00 against
the Ports Authority following the loss of its vessel the M.V. LOTOHA'ANGANA
(the 'vessel’) in a cyclone on the 14th and 15th January 2003. There is no dispute that
on this day the vessel, its buoy and its anchor ended up on the reef near
POPUA/TUKUTONGA and it was completely wrecked. The causes of these events
and the issue of negligence are very much in dispute.

The "LOTOHA'ANGANA" had been moored in NUKU'ALOFA harbour as
well as the vessel "OLOVAHA" which was moored nearby and it too founded on the
reef. A Court of Marine inquiry was established to "enquire into the original reason as
to what caused the incidents to vessels "OLOVAHA" and the "LOTOHA'ANGANA"
on the 14th and 15th January 2003 during tropical cyclone "AMI". The inquiry
concluded as follows:

"1. The incident happened to the LOTOHA'ANGANA
because of the shortfalls of the Ports Authority in their
methods of preparing the moorings for the vessel.

2. The Ports Authority did not visit the mooring's on a
regular basis to check if all was secure during the time the
LOTOHA'ANGANA was moored.

3. When the LOTOHA'ANGANA was moored right up to
the time it beached and sunk there were no crew members
on the LOTOHA'ANGANA. Therefore no-one (owners,
captain, first mate or engineer) could be blamed for
misconduct."

The defendants had disputed these findings and sought to appeal pursuant to the
Shipping Act by way of a hearing de novo. In a preliminary hearing in relation to the
appeal and as to how it might apply in the present case the Chief Justice ruled that a
hearing de novo was inappropriate and that the matter could proceed as a separate
preliminary hearing to argue the admissibility of the inquiry's findings as evidence in
this case or that this action be allowed to proceed and the question of the admissibility
and weight of the inquiry's findings to be addressed in this present case. Ultimately
that has been the procedure adopted and | ruled that the inquiry's findings were
obviously highly relevant and admissible but that its findings would not be binding on
this Court and the weight to be given to those findings in relation to negligence was a
matter for this Court. | should say that there has been further evidence including
expert evidence as to the causes of the beaching of the vessel. But | think it is
necessary to go back to earlier events to fully understand the circumstances
surrounding these matters and as to whether or not the loss of the vessel was entirely
the fault of the Ports Authority and as to whether it acted negligently.
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Prior to cyclone Ami the vessel had been berthed at the FAUA wharf at
NUKU'ALOFA. The defendant Ports Authority regarded it as a hazard. It had been
used for fuel storage and additionally it was out of commission and its engines were
out of action. The Plaintiff claims that the value of the vessel was over $360,000. But
the consensus of the expert evidence is that its only value was as scrap and that its
value could not be greater than approximately NZ$60,000. At the very highest |
would assess its value as no higher than TOP$100,000. The poor, near derelict
condition of the vessel is confirmed in photographic evidence.

There is no dispute that the Ports Authority directed the plaintiffs to remove the
vessel from the wharf. The Plaintiffs refused to co-operate in so removing the vessel.
It is well known that there is a history of animosity by the Plaintiff towards the Ports
Authority and that is in evidence here. The Plaintiff continued to delay. | am satisfied
that the Ports Authority acted reasonably in attempting to resolve this problem. At
one stage they offered to buy the vessel for the sum of $50,000 as it was believed that
it could be usefully employed as a barge. The Plaintiff seemed to agree with this but
once again there was further delay. Finally, in exasperation, the Ports Authority
removed the vessel and moored it at its facilities in the harbour. The Authority
advised the Plaintiffs as follows:

"24th May 2002.

Mr 'Uliti Uata

Uata Shipping Lines
Nuku'alofa

Dear 'Uliti,

I acknowledged receiving your letter dated 23rd may 2002
with regards to the damages or losses that my occur to the
M.V. LOTOHA'ANGANA mooring at outside area.

Please refer to the Ports Authority's Legal Counsel's letter
dated 15th May 2000 in which she granted you another week
to prepare your vessel to be removed. One week, was lapsed
hence your vessel was removed.

The safeguarding of the M.V. LOTOHA'AANGA is the sole
responsibility of your company and the cost of removing of
your vessel will be forwarded later for your good office to

pay.

Yours Sincerely,
COMD LUPETI VI
GENERAL MANAGER"

The Plaintiff appeared to accept the right of the Authority to remove the vessel and it
thereafter supervised the mooring and altered the mooring arrangements by changing
the mooring lines and their length. He had been given the offer of mooring his vessel
wherever be chose, outside of the wharf. Given all of these circumstances, that is; the
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forced removal of the vessel from the wharf as it represented a hazard; the mooring at
the Authorities anchor; the withdrawal of any responsibility which was
communicated to the Plaintiff and the Plaintiff's acceptance of the responsibility for
the mooring of its vessel; the issue arises as to whether the Authority bore any duty of
care to the Plaintiff. Had the Plaintiff moved the vessel as he was legitimately ordered
to do he could have moored it wherever he chose.

EINDINGS OF THE COURT OF MARINE INQUIRY
The findings of the Inquiry have been stated already.
The Authority is critical of the Inquiry in the following ways:

. It is alleged that MR S. TU'ITUPOU FOTU, as a Judge of
the Inquiry, was a former general manager of the authority
who had been ordered to resign and had an association
with the Plaintiffs. This it is said, gave an appearance of a
real danger of bias.

. The only expert witness Captain Johnson was a member
of the Ministry of Marine and Ports who, it is said, was
unco-operative with the authority, but more importantly
he was not cross-examined.

. There were failures of natural justice in that the Authority
was unrepresented at the Inquiry; that there was a failure
to advise the Authority of possible adverse findings
against it. That the Authority was not provided with a
copy of the findings so as to enable an application for
judicial review.

Procedural fairness generally requires that persons liable to be directly affected by
proposed administrative acts, decisions or proceedings be given adequate notice of
what is proposed so that they may be in a position:

1.  To make representations on their own behalf.

2. To appear at a hearing or inquiry.

3. Effectively to prepare their own case and to answer the
case (if any) they have to meet.

All of those things occurred and | am satisfied that the Court of Marine Inquiry
properly conducted its investigation in accordance with PART XI of the Shipping
Act. | think that the allegations of bias are only suppositions and are unsubstantiated.
The Authority gave evidence at the hearing and as to the question of legal
representation that is covered in s 198 of the Shipping Act, in that only certain
persons are given the opportunity to make a defence and that was followed in this
case and legal representation was not sought.

In the course of the inquiry a major issue was whether or not the vessel
'OLOVAHA' had drifted and whether its anchor had entangled itself with the buoy
that the LOTOHA'ANGANA (the vessel) was moored to; uprooted it and dragged it
onto the reef. There was convincing evidence that this is what in fact happened.
Firstly the OLOVAHA was directly up-wind of the LOTOHA'ANGANA. There is no
dispute that it did drift towards the LOTOHA'ANGANA. One of the few witnesses to



170

180

190

200

Walter Trading Company Ltd v Ports Authority (SC) 11

carry out any physical examination was Mr Herbert Keller who dived on the vessels.
His report was as follows:

"RE: Dive survey on the M.V. LOTO HA'ANGANA,
location Reef opposite POPUA.

The above shipwreck is lying in an approx. North-South angle
directly to the reef opposite POPUA in a depth from 5 to 8
metres.

The anchor plus chain is complete fixed to the wreck in as it
was before condition —

In my opinion the M.V. OLOVAHA was drifting in the
hurricane with eastwards and her anchor hooked on to the
anchor connection from the MV LOTO HA'ANGANA and
"towed" her to the reef.

The anchor from the MV LOTO HA'ANGANA was properly
fixed at the former existing mooring by a big anchor, which
was even towed a few meters by the M.V. HIFOFUA till it
was sticking in the mud.

If you have any further questions don't hesitate to contact
me."

| am satisfied that Mr Keller was an expert witness.
The Inquiry said this about MR KELLER'S evidence:

"In his (MR KELLERS) opinion what may have caused the
LOTOHA'ANGANA to beach was that the drifting anchor of
the OLOVAHA towed the connection between the chain and
anchor and eventually beached it on the reef (This opinion is
similar to that of previous witnesses). This is the same diver
that dived for the Ports when they first anchored the anchor
and new buoy (big) on 23/05/'02."

The Inquiry did not accept Mr Kellers evidence.

Cyclone AMI appeared to have its nearest approach to NUKU'ALOFA at about
2300 hrs on 14th January with the wind from NNE direction at about 50 KTS
(gusting) (FORCE 9). OLOVAHA was anchored (not moored) by her 2 stern anchors
about 350 meters northward of the LOTOHA'ANGANA mooring. It is reported that
the OLOVAHA commenced to drag her anchors at around this time. Both mooring
buoys of the LOTO HA'ANGANA along with portions of the vessel's moorings and
ground tackle ended up on the landward side of the vessels wreck. The vessel had
been moored to two buoys and its complete ground tackle ended up with the wreck.
The old buoy ground tackle had come adrift about 40 meters down from the buoy
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shacle. The buoy then remaining connected to the now wrecked vessel. The old
buoy's three point mooring system remained otherwise intact on the seabed.

Further evidence has been called from Mr Robert Hawkins a senior marine
surveyor and clearly a person of vast experience in this area and undoubtedly an
expert. In his opinion:

"What is unclear is what happened on board "OLOVAHA"
after this vessel started to drift/drag anchor. There are reports
that the vessel was unable to start her engines. The bow
anchors were either not able to be used or that no one actually
thought to use them."

"In my opinion it is quite conceivable that "OLOVAHA"
dragged both her stern anchors over the old mooring buoy
ground tackle breaking the buoy cable and most likely fouling
the buoy which then dragged the LOTOHA'ANGANA with
the new buoy and its ground tackle to the reef. In my opinion
there would not have been time for the crew of OLOVAHA to
weigh both stern anchors completely within the time taken to
drift the short distance from her anchorage position to the
'LOTOHA'ANGANA' mooring position."

"Then for the two vessels to ground in such close proximity
with the two buoys ending up between the 'LOTO
HA'ANGANA' and the reef would in my opinion, be
impossible without the influence of something dragging them
in front of the 'LOTOHA'ANGANA' only the 'OLOVAHA'
could have done this in the circumstances...

Under the circumstances it would appear that the real problem
which occurred on the night of 4.1.03 were due in the main to
the vessel 'OLOVAHA' dragging her anchors, not able or
unable to avoid drifting onto/over the "LOTO HA'ANGANA'
buoys/moorings and thereby dragging both vessels onto the
reef.”

The simple fact is that the anchor of the 'OLOVAHA'" was seen to be hooked into the
anchor connection of the LOTOHA'ANGANA. That is beyond doubt. The fact that
the OLOVAHA had towed the LOTO HA'ANGANA to the reef is shown by the fact
that the anchor forming part of the new mooring is higher up in the reef than the
LOTO HA'ANGANA which rested on the edge of the reef. Captain Hawkins could
find no other possible explanation for how that had happened other than that the
OLOVAHA had towed the LOTO HA'ANGANA. That was also the opinion of the
expert diver Mr Keller and of others at the inquiry. The inquiry seemed to discount
this conclusion on the basis of evidence that the OLOVAHA and the LOTO
HA'ANGANA never crashed into each other and that they had passed each other by
not less than 100 meters. But the evidence at the inquiry, it seems to me, varied
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wildly. There was other evidence that the vessels were close or within twenty meters
as they passed. There was evidence that the LOTO HA'ANGANA had beached after
the OLOVAHA varying from some minutes by up to 3 to 4 hours.

The inquiry found that: "Statements were given saying that the reason that the
LOTO HA'ANGANA is now sunken (sic) because the OLOVAHAS anchor had
entangled itself in the lines of the LOTO HA'ANGANAS moorings.

This Court did not accept these statements as there were other liable (sic)
statements made that don't support the claim made above. The OLOVAHA had used
its stern anchors only".

But it was never said or spelt out what these other statements were.

I am satisfied on all of this evidence and in particular on the fresh evidence that
the OLOVAHAS anchors had entangled in the lines of the LOTO HA'ANGANA
moorings and that it had towed it to the reef. | regret that in the face of fresh evidence
and on all of the evidence | cannot accept the inquiry's finding that the OLOVAHA
had not towed the vessel on to the reef.

THE MOORINGS

The Ports Authority is responsible for positioning the buoy moorings in the
various locations within the port anchorage/harbour limits. The vessel was moored to
what was called the old buoy and the new buoy. The authority had made it clear to the
Plaintiff that it was its responsibility to maintain the vessel at the mooring and to
tender the mooring from the vessel to the buoys. The plaintiff had accepted that
situation and they proceeded to replace the mooring ropes with chains which were
shorter in length. That is, the plaintiff had altered the mooring system. | accept the
expert evidence that the altered mooring system had weakened the security of the
mooring system.

The old buoy mooring had apparently been laid by the Tongan Navy in about
1989 and consisted of a three-point system of mooring chains. It had previously been
used by a Tongan naval vessel tanker of some 4,5000 tones (i.e. much greater than the
vessel) for some 5 years immediately before the vessel was moored there and it had
coped with and survived several cyclones.

The new buoy mooring had been laid by the Ports Authority in 2002 | do not set
out all the details of its construction but | accept the expert evidence of Mr Hawkins
that:

"The weight of anchor and ground tackle I consider to be in
excess of the normal cable and anchor size necessary to moor
a vessel of the size and weight of 'LOTOHA'ANGANA'".
There was adequate ground tackle chain from each buoy
equating to approximately 3 times the water depth which is
considered standard practice."”

I also accept Mr Hawkins view that in relation to the old buoy that:

"while we have insufficient data to make accurate assessment
of the likely loads on the old mooring systems, it could
reasonably be assumed that given the chains to be in
reasonable condition, and with the knowledge that a 4,500
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displacement tanker had been moored safely for some 5 years
during all  weathers, immediately prior to the
'LOTOHA'ANGANA, that the mooring was or should have
been adequate for the purposes of mooring this vessel."

Significantly a witness who gave evidence to the Inquiry i.e. SAIA MAFI, a Port
Master and an expert in this area, has now said that when he gave evidence he was
under the belief that the vessel had only been moored to the new mooring and was
unaware that in fact it was attached to two different mooring. The import of his
evidence now is that the mooring of the vessel by the Authority was adequate so that
the evidence given to the Inquiry may have been unreliable.

I am satisfied on all of this evidence that the mooring system employed by the
Ports Authority was completely adequate for the purpose of mooring a vessel, the size
and displacement of "LOTOHA'ANGANA".

CONCLUSIONS

. The defendant had communicated to the plaintiff that it
would accept no further responsibility for the mooring of
the plaintiff's vessel.

. The plaintiff had accepted the responsibility for the
mooring of its vessel and it had altered the mooring
system which weakened the security of the mooring.

. The vessel OLOVAHA dragged its stern anchors and it
drifted towards the LOTO HA'ANGANA entangling its
lines and towing it onto the reef.

. The mooring system and the mooring of the vessel by the
Ports Authority was adequate in the circumstances.

. That no negligence attaches to the defendants for the loss
of the vessel.

According | give judgment to the defendants.

Costs to the defendant as agreed or taxed.
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Zuvva Co Ltd v Tafolo anor

Land Court, Nuku'alofa
Andrew J
LA 4/2007

14 February 2008

Land law — construction of agreements — vague and uncertain — order to vacate
made and other claims of parties dismissed — parties to pay their own
costs

The plaintiff held a lease of land at Touliki, Ma'ufanga upon which was situated fuel
storage tanks, a petrol station and facilities for receiving and supplying fuel (the
"Touliki premises"). The sole shareholder and director of the plaintiff was Sandra
Naufahu. She had inherited the Touliki premises following the death of her late
husband. Since then she had remarried and she wished to move to New Zealand to
raise her children. In January 2004 the plaintiff and the defendant entered into what
was described as a vague and uncertain arrangement involving the eventual transfer
of the Touliki premises to the defendant. The plaintiff alleged that the defendant had
breached the alleged agreement in various respects and sought an order requiring the
defendants to vacate the Touliki premises together with damages in the sum of
$407,400. The defendants denied the plaintiff's allegations and maintained that the
agreement was that the plaintiff would transfer the lease to the first defendant and
give the defendants exclusive possession of the business and in return they would
give Sandra Naufahu financial assistance in New Zealand. The defendants
counterclaimed for money expended on the Touliki premises and for the transfer of
the lease to them.

Held:

1. The difficulty in the case was in trying to unravel the convoluted
arrangements or agreements between the plaintiff and the defendant.
There were no written agreements made and the situation was made worse
by the fact that both parties were found to be less than reliable witnesses.
The court described the agreement as "about as vague and uncertain as it
gets".

2. The plaintiff's claims were dismissed apart from the claim requiring the
defendants to forthwith vacate the land and premises which was granted.
It was held that the plaintiff's right to occupy and use the land under the
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registered lease had not been affected by the understanding that the
defendants might occupy the premises for an indeterminate period.

3. The defendant's counterclaim for money expended on the property and for
the transfer of the lease failed.

4. Apart from ordering the defendants to vacate the Touliki premises all other
claims of the plaintiff and of the defendant were dismissed and the parties
were ordered to pay their own costs.

Statutes considered:
Companies Act 1995
Land Act (Cap 132)

Counsel for the plaintiff : MrNiu
Counsel for the defendants : Mr Tu'utafaiva

Judgment

The Plaintiff is a private company registered under the Companies Act of which
SANDRA NAUFAHU in its sole shareholder and sole director. The Plaintiff is the
lessee and lawful holder of lease n0.4086 which companies 1 acre 2 roods of land
situated at VUNA ROAD, TOULIKI, MA'UFANGA on which are situated fuel
storage tanks, a petrol station and facilities for receiving and supplying of fuel, all of
which are the lawfull property of the plaintiff. That is referred to as "the TOULIKI
PREMISES".

What follows between the Plaintiff and the defendant was described in interim
proceedings as a complicated factual background and further that "on or about the
16th January 2004 the plaintiff and the defendant were parties to what can best be
described as a vague and uncertain arrangement which, for a start, involved the
transfer of the lease and business to the defendant.™

The plaintiff seeks an order that the defendants forthwith vacate the land and the
premises contained in lease No.4086 and damages in the sum of $407,400 together
with interest. | should say that in earlier interim orders the defendants were ordered to
handover the land and premises to the plaintiff for it to enter and operate the petrol
station at Touliki. That interim order was granted to protect the plaintiff's position
pending resolution of these proceedings.

In order to try and comprehend some of these vague and uncertain arrangements
between the parties and by way of background | set out their competing accusations.

Sandra Naufahu (hereinafter referred to as Sandra for convenience) says that the
plaintiff company also owned or had shares in another company known as 3 Stars
Petroleum Ltd which owned assets in Vava'u and it operated a business involved in
fuel distribution. She says that in consideration of the defendant, Sione Tafolo
(TAFOLO) paying the sum of $30,000, they could operate the Vava'u business. That
agreement was said to be on the 12th November 2005. By the 14th January 2004 the
amount of $14,620 was owing. There were said to be 3 fuel trucks involved. Then it
is said that the Managing Director of 3 Star ie Sandra agreed to sell the Touliki lease
to Tafolo for the sum of $400,000 to be paid in 6 months and an agreement was
signed on the 16th January 2004. Sandra says that Tafolo produced a letter of that
date agreeing for her to transfer the lease although it did not mention the sum of
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$400,000. She says that she signed the letter without reading it but later in March
2004 she read it and saw that there was no mention of $400,000 whereupon she tried
to contact Tafolo without success and she then wrote to the Minister of Lands on the
29th January 2004 to cancel the transfer of the lease. In the meantime, she says,
Tafolo asked her if he could take possession of the TOULIKI premises and to get it
up and running again as a fuel business (it was said that it had been out of operation
for 7 months). She said Tafolo advised her that if the business was operating then that
would assist in obtaining a loan for $400,000. She agreed and Tafolo took possession
of Touliki. Sandra says that by March/April 2007 she had gone to live in New
Zealand where she had given birth and that Tafolo contacted her and said that as she
had had a mortgage over the Touliki premises that the Tonga Development Bank had
taken over the property and that he could no longer operate the business and nothing
could be done. The plaintiff did owe about $55,000 to the Tonga Development Bank
in relation to a mortgage over Touliki and 3 Stars owed about $150,000 to the MBf
Bank. Tafolo also told her that the VVava'u operations were stopped.

He told her that he had lost a lot of money doing up the Touliki premises and he
could not pay the $400,000 but he would try and pay the balance of the $30,000 for
the Vava'u business (It appears that this has been paid) Sandra then says that she gave
Tafolo a boat worth in excess of $100,000 and Tafolo took it.

Sandra next says that Tafolo told her that the Bank was not happy with her
trying to sell Touliki when money was owed to the Bank and that if she came back to
Tonga she might go to gaol. As a result she says that she gave up things in Tonga and
she sought residence in New Zealand, Tafolo saying that he would provide a letter to
assist her with residence. She says that unbeknown to her, Tafolo never parted with
possession of Touliki and he continued to operate the bowser; that he never reported
any income from the business and never paid her anything from March 2004 to
November 2006. That was when she learned that he had been operating the business
and she contacted him but he said that he had to recover his expenses Sandra says she
tried to get him to pay rent but he did not agree although he agreed to pay the balance
of the $30,000 in relation to the Vava'u business. He would not vacate the business.

It is said that Tafolo remains in possession of the 3 trucks from the 3 Star
company but it is confirmed that these current proceedings are only in relation to the
Touliki premises.

The Land office confirms that the lease of this land is registered to ZUVVA and
there was no transfer to anyone else.

The Plaintiff also claims that Tafolo has unlawfully and unjustly taken and used
its property for their own profit and they have made a profit of at least $10,000 in
each month since March 2004 making a total of $360,000 up to March 2007.

The Plaintiff also says that the defendants have removed pipes from the
premises to build their own petrol station at PEA and equipped it with pumps
removed from the premises as well. The cost of the pipes removed are claimed as
$14,000 and the pumps as $8,000. The plaintiff also says that the defendants have
removed a gantry which will cost $5,000 to replace. That makes a total claim for
damages in the sum of $407,000.

THE DEFENCE.
The defendants deny the allegations of the Plaintiff and say that what happened
was that the 1st defendant agreed with the plaintiff that the plaintiff would transfer the
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lease to the 1st defendant and give exclusive possession and full control of the bowser
to them and he would give financial assistance to the sole shareholder and director of
the plaintiff, Sandra Naufahu.

The defendant says that no amount was agreed or set as the amount of the
financial assistance which the first defendant was to pay Sandra and no time was set
as to when it was to be paid or how it was to be paid.

In pursuance of that agreement they say that Sandra gave the letter to the
Minister of Lands to the first defendant together with possession of the bowser on the
same day in January 2004.

The defendant says that as the bowser had been neglected and inoperative for
some 7 months previously that costs of clean up, coral fill, machinery and truck use
of $31,000 was spent, a shed was built to store lubricants ($40,000) and an office was
also built ($7,000) making a total cost of $78,000 to the defendants.

In addition, the defendants also paid the annual rent payments of the lease of
$4,000 per annum to the lessor for 4 years (2003 to 2007) making a total of $16,000.

Further, in pursuance of the agreement, the defendants say that they paid
financial assistance to Sandra of about $30,000.

Accordingly, the defendants say that the plaintiff's claim should be dismissed.

Alternatively, the defendants say that in pursuance of s 103(1) and (2) of the
Land Act, the plaintiff is estopped from evicting them from the bowser and the leased
land because they have acted to their detriment (in spending the above sums) in
reliance upon the representation of the plaintiff that it would transfer the lease to the
first defendant and give him exclusive possession and full control of the bowser.

In addition to those defences, the defendants counter-claim against the plaintiff
based on the same allegations as are contained in their defence that:

a)  They should be re-imbursed for all the money which they
have expended and which they paid to Sandra as above; or

ALTERNATIVELY

b)  the plaintiff be ordered to withdraw the letter which it has
written to cancel its letter of consent to the transfer of the
lease to the first defendant, and to refrain from interfering
with the transfer of the lease to the first defendant.

I make the following findings of fact.

There is no dispute that the plaintiff sought to transfer the lease (lease Number
4086) to the defendant on the 16th January 2004. Her letters to the Minister of Lands
of that day is somewhat illuminating in that she says:

"The reason why | am making this application is that | and my
family have migrated to New Zealand and it is my wish that
the lease be changed to my close relative SIONE FEKAU
TAFOLO."

The evidence reveals that the parties have a history of making business arrangements
between them whereby they assist each other in one way or another.

The plaintiff says that the agreement to transfer the lease was for the sum of
$400,000. But there is no mention of this in any documentation and that is denied by
the defendant. | have doubts that this figure was ever agreed upon or any other figure



180

190

200

210

Zuvva Co Ltd v Tafolo anor (LC) 19

and there are doubts about the validity of this agreement. In any event the plaintiff
was indebted to the Tonga Development Bank in the sum of about $55,000 in relation
to Touliki and some $150,000 to the MBf Bank concerning the 3 Star company. It
soon became apparent to the plaintiff that the transfer of the lease could not be
executed due to the debt owing to the banks. On the 24th February 2004 the Tonga
Development Bank obtained an injunction restraining the Minister of Lands from
transferring leasehold land number 4086 registered under the name of Zuvva
Company Limited.

The difficulty in this case is trying to unravel the convoluted arrangements or
agreements between the plaintiff and the defendant. That is the "vague and uncertain
arrangements" already referred to. There appear to be no written agreements made
and the difficulty is made worse by the fact that | find both parties to be less than
reliable witnesses.

I think that the background to all of this is that the plaintiff had inherited various
businesses following the death of her late husband and that included the Touliki
businesses. She appears to have been inexperienced in business at this time and there
were financial problems. The Touliki business had been unsuccessful with problems
with various managers etc. The business was not in operation at the time she tried to
transfer the lease to the defendant. She at this time wished to move to New Zealand to
raise her children and she had recently re-married. She became concerned about the
debt to the bank and believed that she could lose the property. That was her
motivation in wishing to transfer the lease to the defendant. | do not believe she had
agreed to do this for the amount of $400,000 but rather that the defendant would
restore the Touliki operation and in return he would financially assist the plaintiff in
New Zealand. The defendant was to have exclusive possession and full control of the
premises and to operate it.

But when the transfer could not be made (the injunction had been granted) the
agreement changed. She had previously sought to withdraw the transfer on the 29th
January 2007. The defendant proposed that he would simply restore the operation and
that he would financially assist the plaintiff. This suited the plaintiff who wished to
reside in New Zealand and wished to be free of the financial problems she had
endured. This occurred in May 2007. There were discussions between them at that
time and the agreement did not now include an agreement to transfer the lease to the
defendant. The plaintiff agreed that by then there was no question of the lease being
transferred and no question of the defendant paying $400,000. She wanted the
defendant to restore the business and to run it and for him to assist her financially.
They both agreed.

This agreement however is about as vague and uncertain as it gets. Nothing was
written, no contract entered into and there appears to be no written management
agreement. The amount of the assistance to be paid is unclear and the term of the
agreement appears to be open ended. There appears to be no agreement for profit
sharing. Some evidence of this agreement for the defendant to assist the plaintiff is
shown in her letter to the defendant of the 15th January 2007 and | quote:

"Thank you for the completion of the payment towards the
arrangement account made between ourselves since
December 2003. It enabled me to pay for part of my son's
ticket to the U.S.A."
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As late as May 2007 she was requesting $800 for an airline ticket.

I do not accept the plaintiff's evidence that she had been cheated and lied to. | do
not accept that the defendant had told her when she was in New Zealand that the bank
had re possessed Touliki and nothing was left. How come she continued to request
financial assistance? | do not think this is credible evidence. It was obvious to all that
Tafolo was operating the business and why would she abandon a business which she
says is worth $400,000 with debts owing of only $55,000.

I should say at this stage that there is no claim made in relation to the various
dealings in Vava'u and in relation to 3 Star petroleum. There is no claim in relation to
the boat which was said to have been given to or taken by the defendant. Those
matters have been referred to as evidence of the modus operandi of the parties and the
informal way in which they seemed to conduct their affairs. What are the
consequences of there verbal agreements or arrangements between the parties?

The Plaintiff claims:

(i) Firstly, the plaintiff claims $360,000 which represents an
estimate of the profits made by the defendants since 2004
due to the unlawful and unjust taking and using of the
Touliki premises.

It is clear from my findings that the property was not
unlawfully or unjustly taken from the plaintiff and further that
there was no agreement that the plaintiff would be entitled to
the profits. This claim is dismissed.

(if)  The plaintiff claims $5,000 for the removal of a gantry by
the defendant.

I accept the evidence of the defendant that the gantry was in a
derelict condition and required to be removed. The agreement
between the parties was that the defendant would restore the
premises and operate them. He expended money doing that
and it seems to me that it in operating the business it was not
unreasonable to remove the gantry as part of restoration.

(iii) The plaintiff claimed $14,400 for the removal of pipes.

The defendant agreed that he had removed these pipes. He
says they were no longer in use and were derelict. | think he
was given an open licence to run the operation as he saw fit.
He has himself spent considerable sums improving the
premises for which he will not be recompensed. In the
circumstances | do not feel that he should have to pay for the
cost of the pipes and their removal. They were part of the
restoration of the premises.

(iv) There is claim for $8,000 for the removal of a petrol
pump.
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There is some evidence that there had been three petrol
pumps in operation and the plaintiff says the defendant has
removed one and only 2 are left. But there is other evidence
that in January 2004 there were in fact only 2 pumps there.
That comes from a valuation report with photographic
evidence. On balance | am not satisfied that the defendant has
removed a petrol pump. That claim is dismissed.

(v) The plaintiff's claimed an order that the defendant's
forthwith vacate the land and premises contained in lease
number 4086.

The plaintiff is the lawful registered holder of the lease and |
think that its right to occupy and use the land of this lease has
not been affected by an agreement as uncertain as this. That
is, in the absence of any written agreement but where there is
only an understanding that the defendant may occupy the
premises for an indeterminate period then the plaintiff, as the
registered holder of the lease, may assert its rights to occupy
and use the land.

The defendants are to vacate the land and premises at Touliki, Ma'ufanga contained in
lease N0.4086.

2. The defendants counter claim
The defendant claims:

(i) $78,000 being the amount of money expended by the
defendant on cleaning and developing the Touliki
premises.

(ii) $30,000 being the money paid by the defendants to
financially assist SANDRA NAUFAHU.

(iii) $60,000 being the money paid by the defendants for the
rent of the lease for the years 2003 to 2006.

Alternatively the defendant seeks orders that the plaintiff withdraw its letter dated
29th January 2007 to the acting Chief Land valuer of the Ministry of Lands to cancel
the letter of the 16th January 2004. In other words the defendant is seeking the
cancellation of the letter which sought to cancel the transfer of the lease to the
defendant.

It follows from my findings that the agreement between the parties was that the
defendant would restore and operate the Touliki premises and in return the defendant
would financially assist the plaintiff. But as stated nothing was written and no period
of time was ever agreed to.

The defendant expended moneys although I do not believe it was anything like
$78,000 and in return he operated the business and he received the income. He agreed
to this so that he is not entitled to recover what he expended. He agreed to assist the
plaintiff so he is not entitled to recover what he expended as per the agreement. His
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side of the bargain is that he would receive the income and the profits from operating
the business.

On my findings it was not a term of the agreement between the parties that the
lease was to be transferred to him. Although he may have held out hopes that he
would get it one day. Therefore he cannot obtain any orders seeking the transfer of
the lease.

Consequently, the plaintiff fails in her claim seeking a share of profits from the
business and for alleged damage to the property and the defendant does not succeed
in his claim for money expended on the property and for the transfer of the lease. All
of this may seem harsh but it is a consequence of the parties entering into such a
vague and uncertain agreement which is never in writing and which amounts to little
more than an arrangement or understanding between them for an unknown period of
time.

ORDERS
The defendant is to vacate the land and premises contained in lease No.4086.
All other claims of the plaintiff and of the defendant are dismissed.

In the circumstances where both parties have failed in their claims save for the order
for the defendant to vacate the premises | propose to order that both parties pay their
own costs.
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R v Tafolo anors

Supreme Court, Nuku'alofa

Ford CJ

CR 143, 180, 182, 191, 219, 220, 226 / 2007

15 February 2008

Sentencing — riot cases — considerations — seven accused

Seven accused appeared for sentencing having been found guilty by a jury on 5
December 2007 of serious offences arising out of the riots of 16 November 2006.
The day of the riots was described in the judgment as the day “"that will be
remembered forever in Tongan history as the day of infamy and shame. It was the
day that all semblance of law and order disappeared and untrammelled anarchy
prevailed.” It was estimated that probably in excess of 50% of the business centre of
Nuku'alofa had been completely destroyed by the riots and the economic impact on
the Kingdom was described as "enormous".

Held:
1.

The recognised factors the court was to have regard to when sentencing in
riot cases includes the importance of looking at the overall level and nature
of the resulting damage and destruction; the extent of any premeditation;
the numbers of persons involved and, in the context of the overall picture,
the specific acts of the individual defendant.

Tavake Tafolo was found guilty of riotous assembly contrary to section
74(2) of the Criminal Offences Act (Cap 18) and damaging a machine (a
motor vehicle) by rioters and two counts of damage of buildings by rioters
contrary to section 77 of the Criminal Offences Act. On the riotous
assembly count the accused was sentenced to 15 months imprisonment and
on each of the other three counts four years imprisonment. The sentences
were concurrent making four years imprisonment in total.

Taufa Tafolo was found guilty on one count of riotous assembly and
sentenced to 12 months imprisonment with the last six months of the
sentence being suspended for two years from the date of her release.

Fotu was found guilty on one count of riotous assembly; one count of
damage to a building and one count of damage to a motor vehicle. He was
sentenced to 15 months imprisonment on the riotous assembly count and
four years imprisonment on the other two counts. The sentences were
ordered to be concurrent.
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5. Fiu was found guilty on one count of riotous assembly and one count of
housebreaking contrary to section 173 of the Criminal Offences Act which
carries a maximum sentence of 10 years imprisonment. He was sentenced
to one years imprisonment on the riotous assembly count and three years
imprisonment on the housebreaking count. The sentences were ordered to
be concurrent.

6.  Ngahe was found guilty on one count of riotous assembly and sentenced to
15 months imprisonment with the last six months being suspended for two
years from the date of his release.

7. 'Atuekaho was found guilty on one count of riotous assembly, one count of
housebreaking and two counts of destruction of a building by rioters. He
was sentenced on the riotous assembly count to 20 months imprisonment
and on the housebreaking count was six years imprisonment. On the other
two counts he was sentenced to 11 and seven years imprisonment
respectively. The sentences were concurrent making 11 years
imprisonment in total.

8.  Pekipaki was found guilty on one count of riotous assembly, one count of
housebreaking and one count of destruction of a building by rioters. He
was sentenced on the riotous assembly count to 20 months imprisonment
and on the housebreaking count to six years imprisonment. On the
destruction of a building by rioters count he was sentenced to 11 years
imprisonment. The sentences were ordered to be concurrent making a
total sentence of 11 years imprisonment.

Case considered:
R v Najeeb anors [2003] EWCA Criminal 194

Statutes considered:
Criminal Offences Act (Cap 18)
Public Order (Preservation) Act (Cap 38)

Counsel for the Crown : MrKefu
Counsel for the accused apart from Ngahe : Mr Kaufusi
Counsel for Ngahe : Mr Pouono

Sentencing Remarks

[1] You are all appearing before me this morning for sentencing having been found
guilty by a jury on 5 December last year of serious offences arising out of the riots of
16 November 2006.

[2] In previous sentencing cases | have described that day as one that will be
remembered forever in Tonga history as a day of infamy and shame. It was the day
that all semblance of law and order disappeared and untrammelled anarchy prevailed.

[3] The evidence was that prior to the day in question, crowds had been assembling
daily at Pangai'si'i in support of what was loosely referred to repeatedly in evidence
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as "change" (meaning political change). The Crown prosecutor accepted that those
assemblies had been peaceful and they had not resulted in any arrests.

[4] On 16 November, there was more urgency in the demonstrations at Pangai'si'i
because Parliament was about to close for the year. The situation was also aggravated
because the crowd had been joined by another group that had marched through the
centre of town in opposition to action that had been taken by the authorities to close
down the OBN television station.

[5] At around 3 p.m. that day a large group of people left Pangai'si'i and began
attacking the Prime Minister's Office and the glass fronted building facing onto
Taufa'ahau Road which houses the Cabinet rooms. Estimates of the size of the crowd
that took part in that disturbance differed quite significantly but | am satisfied that
several hundred people took part in that initial unlawful assembly.

[6] Many of that same crowd then went on to attack the Treasury Building,
Parliament and part of the Court building. The evidence was that the situation then
rapidly got out of control as the unlawful assembly grew in size and went on a
drunken rampage around the town looting, burning and destroying much of the centre
of Nuku'alofa.

[7] 1t was clear from the evidence that the crowd at this stage was quite
uncontrollable. The police were grossly outnumbered. They sensibly, therefore,
adopted a non-violent reaction. No arrests were made at that stage. | am satisfied that
had the police used force to try and control the drunken mob there would have been
much bloodshed.

[8] Although estimates again vary, it seems that probably in excess of 50% of the
business centre of Nuku'alofa was completely destroyed in the course of that fateful
afternoon and evening. The economic impact on the Kingdom was enormous. The
damage ran into many millions of pa‘anga. The effects of the destruction are still very
much evident today with vacant allotments abounding where vibrant businesses once
operated.

[9] Those businesses were suddenly brought to a complete standstill at what would
have no doubt been a particularly busy period in the buildup to Christmas. They had
to be relocated and re-established in other parts of Tongatapu. The army was swiftly
brought onto the scene. The centre of the city was sealed off for many weeks and a
state of emergency was declared which still applies in part to this day.

[10] Families also suffered with many workers losing their jobs overnight. Some lives
were lost. In short, the effects of the riots of 16/11 were catastrophic in every sense of
that term. It is against that background that you now appear before me for sentencing.

[11] The task of sentencing in cases arising out of the events of 16/11 is a difficult
one. Crown counsel estimated sometime ago that over 500 people will be facing
charges in one form or another, many of them multiple charges, arising out of the
events of that day. Many of those cases have already been dealt with by the courts.
Many more are coming through to this court almost on a daily basis. Yesterday, for
example, there were 22 arraignments.
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[12] At the same time the court still has to deal with what one might call the usual run
of other criminal, civil, land and family cases coming before it. The flow of those
cases has not stopped to allow time to deal with the riot cases. Given the pressure on
the court's fixture list, | have indicated previously that special consideration is being
given to early guilty pleas arising out of the riot cases.

[13] It is, of course, well-established in this jurisdiction that, in general, a discount of
the order of one third will be given for a plea of guilty but depending upon the
particular circumstances that discount may be higher or lower. That is also the
position in England and in most other Commonwealth countries. | simply re-
emphasise this point for counsel who may still be in the process of advising clients as
to their pleas.

[14] I can also say that, in general, the discount for an early guilty plea in cases
arising out of the riots is likely to be even higher than the standard one third.
Depending upon the facts of the individual case, the discount may also represent the
difference between a custodial and a non-custodial sentence.

[15] The recognised factors the court is to have regard to when sentencing in riot
cases have been considered in a number of recent English decisions. | will not refer to
them all but I found the decision of the English Court of Criminal Appeal in the case
of R v Najeeb anors [2003] EWCA Criminal 194 of particular relevance.

[16] In that case the court acknowledged that all riots differ in origin, numbers
involved, aim, duration and effect. The court also stressed the importance of looking
at the overall level and nature of the resulting damage and destruction; the extent of
any premeditation; the numbers of persons involved and, in the context of the overall
picture, the specific acts of the individual defendant.

[17] As | have indicated, the level and nature of the damage and destruction resulting
from the riots of 16/11 is simply beyond comprehension. The riots were of the utmost
gravity in every sense of that expression and they involved many hundreds of people.
| accept that they perhaps were not initially premeditated but this case is a good
example of how mob violence and destruction feeds upon itself.

[18] The jury watched DVD footage of some of those events which also captured
many of the activities you were individually involved in. In the English case of
Najeeb which I referred to a moment ago, the offenders were part of a mob involved
in clashes between hundreds of young White and Asian youths in Bradford in
England. Police officers were attacked with stones, stolen cars were set alight and
many buildings were severely damaged.

[19] The maximum prison sentence in the Public Order Act under which most of the
offenders were charged was 10 years. The Court of Appeal said that in a case of riot
on such a scale the sentence for a ringleader, after a trial, should be around the
maximum of 10 years imprisonment. For an active participant who had used petrol
bombs, eight -- 9 years was appropriate. Those present for a significant period of time
throwing stones could expect five years imprisonment. The court also said that in
cases of serious riot deterrent sentences were required so that good character and
personal mitigation factors would carry comparatively little weight.
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[20] Against that background, I now turn to consider your individual sentences. |
would add that in each case | have taken into account the periods of time you
respectively spent in custody during the police processing exercise.

TAVAKE TAFOLO

[21] You were found guilty on one count of riotous assembly which carries a
maximum sentence of two years imprisonment, one count of damage of a machine by
rioters and two counts of damage of buildings by rioters. The "machine" in question
was a government motor vehicle with the license plate PM 30. The two buildings
referred to in the indictment were the Ministry of Finance building commonly known
as Treasury and this court building. Somewhat ironically the part of the court building
you broke the windows of was the jury room. The maximum penalty for each of the
last three counts is seven years imprisonment.

[22] I have read the probation report in your case. You are 56 years of age, married
with nine children varying in age between 35 and 17 years. You are self-employed
running a commercial piggery and you also are involved in commercial fishing. You
are president of the Sunday Class at the Mormon Church in Ma'ufanga.

[23] You told the probation officer that on 16/11 all you were doing was drinking
with a kava bowl group at Pangai'si'i but you denied any wrongdoing. You said that
you simply followed the rioters around out of curiosity and when they got to Molisis
supermarket you went home. Well that is also what you told the court but the jury did
not believe you. They found that you were guilty on all the counts you were charged
with and | have no doubt whatsoever that their verdict was correct.

[24] The Probation Officer recommends a sentence in your case of community work.
But quite clearly the Probation Officer simply accepted the description of events
which you had relayed to him. He did not have proper regard to the gravity of the
offences the jury had found you guilty of. | am not prepared, therefore, to entertain
his recommendation of a non-custodial sentence.

[25] As a guide to probation officers generally in relation to 16/11 cases, | can say
that it will be inappropriate to recommend a non-custodial sentence for any offender
found guilty by a jury after a contested hearing.

[26] At 56 years of age, you were old enough to know better. The evidence was that a
police officer who knew you personally did his best to try and stop you causing the
damage to the court building but you just carried on breaking the louvre windows.

[27] Another police officer identified you as the man that carried the banner in the
group that first marched on the Prime Minister's Office. Then later he saw you again
striking motor vehicle PM30 with a stick causing damage before you and others
turned the vehicle over on its side. That same officer, Constable Vete, then described
how he followed the rioters when they marched on the Treasury building and he saw
you attacking the windows of that building with a stick.

[28] You are entitled to credit for having no previous convictions but you are not
entitled to credit for a guilty plea.
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[29] You are convicted and sentenced as follows:

1. Count 1 (riotous assembly) - 15 months imprisonment

On each of the three other counts you are convicted and
sentenced to four years imprisonment.

2. The sentences are concurrent making four years in total.

I have considered the submissions made by Mr Kaufusi on the issue of suspension but
you did not co-operate with the authorities and even now you continue to deny the
charges and challenge the jury's verdict. | do not consider it to be an appropriate case
for any suspension.

TAUFA TAFOLO

[30] You were found guilty on one count of riotous assembly. According to the
probation report you married last year and you were expecting your first child next
month. You told the court this morning, however, that you had a difficult pregnancy
and you miscarried last month. As | said to you when you addressed the court, | am
very sorry to hear that.

[31] The evidence against you was given by Constable Mataele. He said that he knew
you because you both went to the same Mormon Church. The jury accepted what the
Constable told the court, namely, that he saw you in the riotous crowd outside the
Treasury building and he saw you throwing something at Treasury. Clearly, the jury
was entitled to accept that evidence.

[32] I accept that your offending was not as serious as the others. You are convicted
and sentenced to 12 months imprisonment. You do not dispute the findings of the jury
and | accept the Probation Officer's observations that you are genuinely remorseful.
In the circumstances, | consider a partial suspension appropriate and, accordingly, the
last six months of your sentence will be suspended for two years from the date of
your release.

MEKILONI FOTU

[33] You were found guilty by the jury on one count of riotous assembly, one count
of damage to a building, namely the Prime Minister's Office and one count of damage
to motor vehicle PM 30.

[34] You are 31 years of age. You have two children but you are separated from your
wife and she has custody of the children. You look after your elderly parents who are
not in good health. It is difficult not to feel very sorry for your parents but you should
have thought about them before getting involved in the events of 16/11. You look
after the family plantation. You seem to be a good community person and | note that
you represented Tonga at football in 2004. You have no previous convictions.

[35] You deny any wrongdoing and say that all you did that day was watch and listen
to the assembly at Pangai'si'i. The Probation Officer says that you are remorseful
because you made a confession to the police after an officer "clouted you over the
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head and forced you to confess." You seem to blame that confession for your
convictions. The problem for you, however, is that your confession to the police was
not part of the Crown case against you. The jury never knew about your confession to
the police.

[36] The jury found you guilty on the evidence of eyewitnesses who had known you
socially. In particular, Constable Latu who had heard you yelling out "smash" and he
saw you break a window at the Prime Minister's office. There was also Prison
Warden Vi who identified you as one of the people who "smashed" vehicle PM 30
and overturned it.

[37] You are convicted and sentenced as follows:
Count 1: 15 months imprisonment;

On counts 2 and 3 respectively you are sentenced to four years
imprisonment.

The sentences are concurrent. You did not co-operate with the authorities and there
was no guilty plea so | cannot see any genuine basis for considering a suspended
sentence.

NIKOLASI FIU

[38] Nikolasi, you are appearing for sentence having been found guilty by the jury on
two counts relating to 16/11. It was one count of riotous assembly and the other was
of housebreaking relating to the Chinese shop in Victor Mataele's building.
Housebreaking carries a maximum sentence of 10 years imprisonment.

[39] You are 25 years of age and single. Your aunt who has been largely responsible
for your upbringing told the Probation Officer that she blames your criminal
behaviour on peer pressure. Mr Kaufusi said the same thing this morning in his
sentencing submissions. Your aunt has just arranged a job for you at an electrical
company where you started working last month.

[40] In mitigation, your counsel said that you were not part of any riotous assembly
but that is exactly what the jury found you guilty of and there was ample evidence
upon which they could have reached that conclusion.

[41] You are a first-time offender and you are entitled to credit on that account. 1 also
accept that you are remorseful. At least you told the Probation Officer that you accept
the jury's verdict which is to your credit.

[42] The main witness who gave evidence against you had known you for
approximately 1 year. He said that you had both socialised and drank together. He
told the court that he watched you for about 20 minutes throwing cans of corned beef
out from inside the Chinese shop. Another witness saw you carrying away looted
goods from the same shop. | accept that you had arrived fairly late on the scene that
they and your involvement in the riotous assembly was probably not of the same
duration as the others but the jury did find that you had been part of a riotous
assembly. You are not entitled to credit for a guilty plea.
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[43] You are convicted and sentenced to one years imprisonment on Count 1 and
three years imprisonment on Count 2. The sentences are concurrent making three
years in total.

[44] | have considered the question of part suspension of your sentence. | accept that
your offending was not as serious as those involved in damage or destruction of
buildings. I'm also influenced by the fact that you accept the jury's verdict and you are
genuinely remorseful for your actions. In the circumstances, | am prepared to suspend
the last one year of the sentence for a period of two years from the date of your
release.

SIUTA NGAHE

[45] You were found guilty by the jury on one count of riotous assembly. You are 31
years of age, married with four children aged between four and nine years. Your wife
told the Probation Officer that before 16/11 you used to consume alcohol but since
your offending your relationship at home has improved quite dramatically. Mr
Pouono confirmed that same observation in his submissions when he made the point
that since your offending you have reorganised your life and learned from your
mistakes. You are a building contractor by occupation. You have a previous
conviction in 2000 for possession of an unlicensed firearm but | accept that that is a
different category of offending from the present charge.

[46] The evidence against you came from a police officer who had gone to school
with you. You told the jury that you did not enter Pangai'si'i on the day in question
and your only involvement was to take part in the march objecting to the closing
down of the OBN Television Station. The police officer, however, told the court that
he saw you by the band shelter in the middle of Pangaisi'i and later he saw you
standing on the ramp outside Molisi's supermarket while it was being looted carrying
a carton of beer. The jury clearly disbelieved your version of events and photographs
produced by the Crown supported the jury's conclusion.

[47] On the charge of unlawful assembly you are convicted and sentenced to 15
months imprisonment. | have given thought to part suspension. You were not
involved in the destruction or damage of any buildings and you appeared to accept the
jury's verdict. You are also genuinely remorseful. The last six months of your
sentence is, accordingly, suspended for two years from the date of your release
meaning that you are required to serve a term of nine months imprisonment.

FIULA 'ATUEKAHO

[48] You were found guilty by the jury on one count of riotous assembly, one count
of housebreaking into Molisis and two counts of destruction of a building by rioters --
the first building was Molisi's supermarket and the other was The Island Mobile
Shop. The charge of destruction of a building by rioters is an extremely serious one.
Up until 1990 it carried a maximum sentence of life imprisonment. It now carries a
maximum sentence of 15 years imprisonment.

[49] You are 21 years of age and single. The Probation Officer assesses you as a
"high risk™ offender. You quit school in Form five. You had a job for 18 months at
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the Kinikinilau Shopping Centre then you quit and stayed at home although | notice
that your father told the Probation Officer that you have recently taken up carpentry
work earning $30 per day.

[50] You appear to have had a problem with alcohol since leaving school and you
have mixed with what the Probation Officer calls "wrongful peers”. You told the
Probation Officer that you did not damage any buildings on the day in question but all
you did was to go and look at buildings that had already been damaged and looted.
Clearly the jury did not believe you. They believed the 27-year-old witness from the
Island Mobile Shop who had known you for some five years. She told the court that
she went outside her shop at one stage and she heard people saying that the Tonfon
building had been smashed and burned. She then saw you and you were yelling out in
relation to her shop, "smash that as well -- smash and burn." The witness then
described how you threw a rock at the Tonfon sign on her building and then went
around to the glass doorway at the side of the building and smashed that with a pipe.
Others then entered the shop and it was looted and later burned to the ground.

[51] The evidence given against you in relation to Molisis was given by Constable
Finau who had known you because you have both gone to the same college. The
Constable said he saw you running into Molisis supermarket with a 20 litre container
full of petrol and shortly after that smoke started coming out of the building and there
were sounds of explosions coming from inside.

[52] The evidence against you was overwhelming and the jury's decision was clearly
correct. You provided the petrol to set fire to Molisis. You had no regard for the
consequences of your actions. In terms of the category of offending mentioned in the
English case | referred to earlier, | consider that the level of your involvement in the
criminal activities on the day in question warrants a sentence close to the maximum
prescribed. In England that maximum is 10 years imprisonment -- here the maximum
is 15 years imprisonment.

[53] You are convicted and sentenced as follows:

1. Count 1 (riotous assembly) -- 20 months imprisonment;
Count 2 (housebreaking) -- 6 years imprisonment;
Count 3 (destruction of Molisi's Supermarket) -- 11 years
imprisonment;
Count 4 (destruction of The Island Mobile Shop) -- 7
years imprisonment.

2. The sentences are concurrent making 11 years in total.
Given the seriousness of the offending, there will be no
suspension.

TIMOTE PEKIPAKI

[54] You are appearing for sentence having been found guilty by the jury on one
count of riotous assembly, one count of housebreaking relating to Molisis and one
count of destruction of a building by rioters, namely, Molisi's Supermarket.
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[55] You are 35 years old married with six children. You maintain your family by
selling fish. It is impossible not to feel very sorry for your wife who told the
Probation Officer she was very surprised when the police arrested you because she
thought you were selling fish at Havelu all-day on 16/11.

[56] Mr Kaufusi challenged the jury's findings and said in submissions this morning
that most of the blame should go on to the three or more persons who were riotously
assembled because they provoked you. The jury's findings mean that you yourself
were one of the riotously assembled mob and there was ample evidence to support
such a conclusion. You, however, refused to accept the jury's findings. You told the
Probation Officer that you never entered Molisis on the day in question.

[57] That is also what you told the jury but they disbelieved you and the jury were
clearly correct in their verdict. They believed the totally credible evidence given by
Police Inspector Sifa Latu. Inspector Latu knew you very well because he lives in
Vaini where you are from and he had worked in Vaini for 14 years. He told how he
had entered Molisis checking the rooms at the rear of the supermarket to see if any
staff were still inside the building. When he came back into the main store area he
could see smoke coming from the eastern side of the store.

[58] At that point the inspector said he also saw three people on the western side of
the store and he identified you as one of them. He said that he watched as you walked
over to a new lounge suite that was for sale and pulled the plastic cover from the sofa.
You then called out to one of the others who was standing nearby to "bring the
bottle". The inspector said that while he watched he saw you pour petrol from the
plastic container onto the sofa and then set it alight with a match.

[59] Inspector Latu then described seeing a square piece of metal like the door of a
refrigerator which had been stacked full of toilet rolls and he saw you pour more
petrol out of the same container onto the toilet rolls and set them alight. He told you
to stop because someone might get burnt but you did not respond. As the inspector
turned and ran from the premises he heard an explosion behind him. He told the jury
that Molisis had been completely destroyed.

[60] The inspector also told how he later met you over at the market across the road
from the burning building and you said to him: "Sifa, | am sorry. | made a mistake.
The Devils now gone but | made a mistake."

[61] As | have said, the evidence against you was overwhelming. The police officer
was an impressive witness. | have no doubt that you were the one who set fire to
Molisi's Supermarket and from there the fire spread.
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[62] You are convicted and sentenced as follows:

1. Count 1 (riotous assembly) -- 20 months imprisonment;
Count 2 (housebreaking) -- 6 years imprisonment;
Count 3 (destruction of a building by rioters) -- 11 years
imprisonment.

2. The sentences are concurrent. Given the seriousness of the
offending it is not an appropriate case for any suspension
of penalty.
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Latu anor v Tohi

Supreme Court, Nuku'alofa
Andrew J
CV 1071/2007

18 February 2008

Practice and procedure — strike out application — arguable case — application
dismissed

The defendants applied to strike out the action principally on the ground that the

10 pleadings did not show any proper terms of agreement which the defendants had
breached. The plaintiffs had hired a container to freeze and store fresh produce to be
shifted to New Zealand. The second defendant was the Tongan agent in respect of
the vessel. There was a dispute as to the findings of the electricians for the respective
parties and as to whether the compressor of the container was faulty or not.

Held:

1. The principles upon which an application to strike out a claim may be
entertained by the court are those set out in Jagroop v Soakai [2001]
Tonga LR 234 (CA) at 236. No party should have his claim denied
without a hearing in the ordinary way except where the claim is so

20 hopeless that it cannot possibly succeed.

2. The defendants may have had a strong case but there were factual matters
in dispute which could only be resolved at trial and it could not be said that
the defendants' case was so hopeless that they did not have an arguable
case.

3. The application was dismissed with the costs of the application ordered to
be costs in the cause.

Cases considered:
Jagroop v Soakai [2001] Tonga LR 234 (CA)
Tahaafe anor v Tea anors [2002] Tonga LR 13

30 Rules considered:
Supreme Court Rules 2007
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Counsel for the plaintiffs : Mr Kaufusi
Counsel for the defendants : Mr 'Etika
Judgment

This is an application to strike out the action in this matter principally on the
ground that:

"The pleadings do not show any proper terms of agreement
which the defendants have breached to entitle the plaintiffs' to
claim the sum of N.Z. D$17,800 by way of special damages,
TOP7,326.59 by way of special damages and TOP$5,000 by
way of general damages."

The application is made pursuant to Order 8 Rules 6(i), (ii), and (iii) of the Supreme
Court Rules.

In Tahaafe anor v Tea anors [2002] Tonga LR 13, the principles applicable to
strike out applications as set out in Jagroop v Soakai [2001] Tonga LR 234 (CA) at
236 were confirmed in the following terms:

"The principle upon which an application to strike out a claim
may be entertained by the Court is clear. No party should
have his claim denied without a hearing in the ordinary way
except where the claim is so hopeless that it cannot possibly
succeed ... If the (Plaintiff) has a cause of action which may
possibly succeed he is entitled to pursue it."

The plaintiffs had hired a container known as a reefer, to freeze and store fresh
produce to be shifted to New Zealand in one of the vessels which the 2nd defendant is
the agent for in Tonga. They say that the reefer is hired out for the storage of frozen
farm produce.

The defendants say, in essence that the plaintiff's cargo had not been pre-frozen
to the set-point temperature required, prior to loading:

—  That the units were not designed to be used as blast
freezers.

—  The plaintiffs did not accept the defendant’s advice on the
container's performance.

—  That the plaintiff's signed in Refrigerated Container
Release form which exonerated the defendants from any
responsibility where the container was sued as a blast
freezer and where various temperature settings were not
complied with.

It may be that the defendants have a strong case but from my reading of the pleadings
| am satisfied that there are factual matters in dispute. For example there are disputes
in relation to the findings of the plaintiffs electrician and the defendants electrician.
There is a dispute as to whether the compressor of the container was faulty or not. |
think that these are issues which can only be resolved at trial and | cannot say that the
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defendant's case is hopeless to the extent that it does not have an arguable case. As
stated there are factual issues in dispute and in these circumstances | am not prepared

to strike the action out.
The application is dismissed. Costs of the application are to be costs in the

cause.
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Sevele v Pohiva anor

Supreme Court, Nuku'alofa
Andrew J
CV 1075/2007

29 February 2008

Practice and procedure — application to set aside default judgment — fair that
defendant should defend defamation claim — set aside

Practice and procedure — application for leave to withdraw claim against
deceased second defendant — granted

The plaintiff filed two applications. First for leave to withdraw his defamation claim
against the second defendant who had passed away and, secondly, to enjoin two
further defendants, namely the deputy editor and Office Manager and senior reporter
of the Kele'a newspaper. The defendant, who was unrepresented, applied to set aside
a default judgment entered against him on 30 January 2008 and for leave to file a
statement of defence out of time. The case related to a letter to the editor of the
Kele'a newspaper entitled "Rob Solomon Shut Up" which was published on 17
October 2007. Proceedings had been commenced by Mr Solomon in relation to the
article and the defendant contended that he had overlooked that the proceedings in
question had also been commenced. The issue was whether the defendant had
satisfied the criteria in Order 14 Rule 4 of the Supreme Court Rules 2007 for setting
aside a default judgment. In relation to the plaintiff's application to add two further
defendants, the issue was whether the proposed defendants should be added as a party
pursuant to Order 9 Rule 2 of the rules. The defendant argued that the two
individuals did not have editorial control and they were not relevant to the
proceedings but the application was part of a political exercise designed to close the
newspaper down.

Held:

1.  Leave was granted for the proceedings to be withdrawn against the second
defendant with no order as to costs.

2. The defendant had been dilatory in defending the proceedings and
appeared to be disorganised but he was given the benefit of the doubt that
he was confused as to which proceedings were which. Defamation
proceedings were unique and there was an arguable case made out and it
was only fair that the defendant should be permitted to defend the
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proceedings. The default judgment was set aside but costs on the
application were awarded to the plaintiff.

3. It was not appropriate for the defendant's allegations in relation to the
proposed joinder of the two further defendants to be decided and it was not
the time to be deciding the exact role of the proposed defendants within
the newspaper. The court was satisfied that their presence was necessary
to ensure that all related matters were joined and finally determined.
Leave was granted to join the additional defendants and costs on that
application were ordered to be costs in the cause.

Rules considered:
Supreme Court Rules 2007

Judgment
In this matter there are three applications: two by the Plaintiff and one by the
defendant.

1.  The first application is that of the Plaintiff to withdraw the
defamation claim against the deceased and Second
Defendant Tavake Fusimalohi.

That application is granted and the order | make is as
follows:

- Leave is granted to withdraw the proceedings in this
matter against the deceased and second defendant
Tavake Fusimalohi.

- No order as to costs.

2. The second application is that of the defendant which
refers to a stay application and an application for leave to
file a statement of defence out of time. The defendant is
unrepresented and | think that he should be given some
leeway in this matter. He is effectively applying to set
aside the default jJudgment against him, previously entered
on the 30" January 2008 and for leave to file a statement
of defence out of time. That application is opposed.

The applicant is the editor and publisher of Kele'a
Newspaper. The proceedings issued against him are for
defamation and briefly stated they relate to a letter to the
editor of the newspaper entitled 'Rob Solomon Shut Up'
which was published on the 17" October 2007. The
defendant says that he was not served with any summons
in this matter until the 13" February 2008. He says that
proceedings had been commenced by Mr Solomon in
relation to this article and he had overlooked the fact that
these current proceedings had been commenced by the
current plaintiff. In all he says he has been served about 5
times or possibly more by the same process server and he
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was confused as to which proceeding was what. That fact
is confirmed by the process server.

The plaintiff says that the defendant was served on the 11%
December 2007 and the process server Mr Manase Pale
has confirmed that fact in evidence.

0.14, R4 provides that a judgment entered in default may
be set aside if the defendant satisfies the Court that:

there was good reason for the failure to file a defence in
time.

there is an arguable defence.

the plaintiff will not suffer irreparable injury if the
judgment is set aside.

There is no doubt that the defendant has been dilatory in
defending these proceedings and he appears to be
disorganised. But | think | must give him the benefit of
the doubt that he was confused as to which proceedings
were which — in the circumstances where there were
multiple proceedings emanating from the publication
referred to. | think in fairness, he should in these
circumstances be allowed to defend the proceedings.

In relation to whether there is an arguable case — it is
enough to show that there is an arguable case or a triable
issue. Defamation proceedings are unique. I think
there is an arguable case here in relation to the
defamatory aspect of the case. Again | think it is only fair
that the defendant should be permitted to defend the
proceedings. | do not think that the plaintiff will suffer
irreparable injury if the default judgment is set aside.

But as stated the defendant has been dilatory and is the
author of why these proceeding were necessary and |
propose to order that he bear the costs of this application.

The order | make is as follows:
The default judgment in this matter entered on the 30"
January 2008 is set aside.
Leave is granted to the defendant to file its defence
within 28 days.

Costs of this application are awarded to the plaintiff.

The Plaintiff applies to enjoin two further defendants.
They being —
Laucala Pohiva (Deputy Editor of the Kele'a newspaper.
Falisi Tupou (Office Manager and senior reporter of the
Kele'a newspaper).



40 [2008] Tonga LR

Order 9, Rule 2(b) provides that the Court may order any
person to be added as a party if that person ought to have
been joined as a party or if the person's presence is
necessary or convenient to ensure that all related matters
are finally determined.

The plaintiff says that the two proposed defendants are
part of an integral management and publishing team of the
newspaper and they exercise editorial control and further
that they should be enjoined to prevent the need for a

130 separate and identical defamation proceeding against
them. The defendant (who states that he acts for the two
proposed defendants) says that the two do not have
editorial control and are not relevant to these proceedings.
He says that this is a political exercise designed to
frustrate the newspaper and part of the plaintiffs attempt to
close the newspaper down. | do not know any of this and |
don't think it is appropriate for those matters to be decided
here. Neither do | think that this is the time to be deciding
the exact role of the proposed defendants within the

140 newspaper. | think there is a sufficient nexus within the
newspaper of both defendants with the publication of
various articles and | cannot see why it would be improper
for them to be sued. But I think that their presence is
necessary to ensure that all related matters are joined and
finally determined.

The order | make is.

ORDER:

i Leave is granted to the plaintiff to add Laucala Pohiva

and Falisi Tupou (office manager and senior reporter of
150 the Kele'a newspaper) as second and third defendants
respectively.

ii.  The amended statement of claim ordered to be filed by
14™ March 2008 together with a directions notice and
this order is to be served on each of the 3 defendants.

iii. A directions hearing will be allocated after the expiration
of the time fixed for filing of the statements of defence
has expired.

Costs to be costs in the cause.
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R v Kohinoa

Supreme Court, Nuku'alofa
Andrew J
CR 96/2007

29 February 2008; 3 March 2008

Sentencing — firearms offences — little need for personal deterrence — suspended
sentence

The accused appeared for sentence having been found guilty by a jury of discharging
a firearm with intent to intimidate contrary to section 109 of the Criminal Offences
Act (Cap 18) and two counts of bodily harm (contrary to section 107(1) and (2)(c) of
the Criminal Offences Act. He had previously pleaded guilty to one count of
possession of arms without a licence and possession of ammunition without a licence
contrary to section 4 of the Arms and Ammunition Act (Cap 39). The accused was a
married man, 37 years of age, with five children. His wife had left him and taken up
with another man with whom she was pregnant. He had attempted by all means to
get her to return, all to no avail. In desperation he obtained a gun and went to the
home where his wife lived with the other person and attempted to scare her. He
discharged a firearm outside the home in an attempt to intimidate those inside,
including the person she was living with. He then entered the home and argue or
pleaded with his wife to return. In that highly emotional scene the accused lost
control and hit his wife twice with a rifle butt once on the nose and once on the
forehead. The injuries healed and were not permanent.

Held:

1. It was accepted that the jury felt a lot of sympathy for the accused; that he
clearly loved his wife and was driven to desperate measures to attempt to
have her return and for his family to be altogether. It was a crime of
passion. The parties had not reunited although the wife said in evidence
that she was in the wrong and that she had caused the events to happen.

2. In offences involving firearms it was almost inevitable that a jail sentence
would follow but the present case was a special one where there was little
need for personal deterrence.

3. On the two counts of bodily harm the accused was sentenced to
imprisonment for 12 months. On the count of discharging a firearm with
intent to intimidate, the accused was also sentenced to 12 months
imprisonment. On the charge of possession of arms without a licence, the
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accused was sentenced to four months imprisonment and upon the charge
of possession of ammunition without a licence, the accused was sentenced
to two months imprisonment. All the sentences were made concurrent and
the total sentence was suspended upon condition that the accused be of
good behaviour for the term of the sentences.

Statutes considered:
Arms and Ammunition Act (Cap 39)
Criminal Offences Act (Cap 18)

Counsel for the Crown : MrSisifa
Counsel for the accused : Mr Pouono
Judgment

Following his trial the accused was acquitted by a jury upon charges of
attempted murder and grievous bodily harm. He was convicted of 2 counts of bodily
harm. He had previously pleaded guilty to one count of possession of arms without a
license; Possession of ammunition without a license. He was also convicted by the
jury of one count of discharging a firearm with intent to intimidate.

In relation to the 2 Counts of bodily harm (contrary to s 107(1) and (2)(c) the
alleged facts were that.

(1) "on or about the 16th April 2007 at TOFOA you willfully
and without lawful justification caused bodily harm to
LAUKAU KOHINOA, in that you hit her left forehead
with a point 22 rifle firearm (ie. the butt of the rifle)
thereby causing injuries to her nose.

(2) on or about 16th April 2007 at TOFOA you willfully and
without lawful justification caused bodily harm to
LAUKAU KOHINOA, in that you hit her left forehead
with a 22 rifle (ie with the butt of the rifle), thereby
causing injuries to her left forehead."

In relation to the charge of discharging a firearm with intent to intimidate (Section
109 of the Criminal Offences Act) the facts disclosed that the accused had fired the
rifle whist near persons in an attempt to intimidate them. To elaborate those matters
the facts upon which the jury must have been satisfied were that the accused's wife
had left him and taken up with another man with whom she was pregnant. The
accused was distraught about this and it was clear on the evidence that he loved his
wife and children and that he wanted his wife back. He had attempted by all means to
get her to return, all to no avail. In desperation he obtained a gun which was at the
home where he lived or worked and tried to scare her into returning. On the day of
this incident he went to the home where his wife lived with the other person and
attempted to scare her. She had been outside the home and she then entered the home
where there were others inside including the person she was now living with. The
accused discharged the firearm outside the home in an attempt to intimidate those
inside. He then entered the home and he argued or pleaded with his wife to return. |
am satisfied that she taunted him to some extent telling him she was pregnant. In this
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highly emotional scene the accused lost control and hit his wife twice with the rifle
butt once on the nose and once on the forehead. Clearly bodily harm was caused but
fortunately the injuries have healed and are not permanent.

I think the jury felt a lot of sympathy for the accused. They acquitted him of
more serious offences. Clearly he loved his wife and was driven to desperate
measurers to attempt to have her return and for his family to be all together. It was a
crime of passion.

In my view the accused is a decent person who has never committed any other
offence and would not have committed this offence had he not been overcome with
passion and desperation at the loss of his wife in these circumstances. He has had to
endure all of these events being aired in public in circumstances of humiliation. He
has done this with a quiet dignity.

His wife has said in evidence that she was in the wrong and it was her that
caused these events to happen. She does not blame the accused and is sympathetic
towards him.

The parties have not re-united however and some of the children remain with
the accused and he supports them. | believe that the accused has now accepted the
situation and | do not believe that there will be any further altercation between them.

It is hard not to feel sympathy towards the accused. He was the wronged
partner in his marriage and he acted out of love for his wife in his desperation to have
her return. Unfortunately the emotion of all of this had caused him to loose reason
and to act emotionally.

The accused is aged 37. He had 5 children and is a carpenter. The 3 youngest
now live with the accused's parents due to the separation and the eldest daughter lives
with him and in Form 5. The eldest son was born in New Zealand and is now an
Australian citizen.

The accused is fully aware of what he did and is very remorseful. As stated | do
not believe he will Re:offend.

In offences involving firearms it is almost inevitable that a goal sentence will
follow. | feel however that this case is a special one where there is little need now for
personal deterrence. It was a personal domestic dispute in circumstances which were
tragic for the accused and | do not believe it is a case calling for public deterrence in
the circumstances in which it occurred. | propose not to send the accused to prison
but to allow him to Re: build his life and to care for his children. His wife pleads for
leniency and accepts that she was the cause of what happened.

On both counts of bodily harm the accused is sentenced to imprisonment for 12
months. On the count of discharging a firearm with intent to intimidate the accused is
also sentenced to 12 months imprisonment.

Upon the charge of possession of arms without a license, the accused sentenced
to a term of 4 months. Upon the charge of possession of ammunition without a
license, the accused is sentenced to 2 months imprisonment. All sentences are to be
served concurrently.

All sentences shall be suspended upon condition that the accused be of good
behaviour for the term of the sentences.
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R v Valu

Supreme Court, Nuku'alofa
Andrew J
CR 103, 318, and 372/2007, CR 31/2008

3 March 2008

Sentencing — housebreaking and theft — 13 year-old accused pleaded guilty —
sentence of imprisonment

The accused, who was only 13 years of age, had pleaded guilty to seven separate
offences involving housebreaking and theft. The first offence had been committed
when the accused was with the Youth Diversion Scheme under which he had been
placed in the custody of a supervisor for three months to allow him to complete
appropriate rehabilitation progress. Prior to being referred to diversion, the accused
had been placed by a magistrate under the care of a Salvation Army officer for a few
weeks but he had run away. The last offence had been committed three days after he
had been granted bail in the final attempt to keep him out of prison. Tonga had
acceded to the Convention on the Rights of the Child in 1995 and Article 37(b) of that
convention provided that: "The arrest, detention or imprisonment of a child shall be in
conformity with the law and shall be used only as a measure of last resort and for the
shortest appropriate period of time."”

Held:

1. It was apparent that the accused had become incorrigible. He had been
given every chance to keep out of jail and there was no juvenile detention
centre or other institution that could take him. Society could no longer be
put at risk and as a last resort he would be sentenced to imprisonment not
only as a matter of public deterrence but simply for the protection of the
community.

2. Taking into account the accused's guilty plea, his background and the
provisions of the Convention, the court sentenced the accused on each
count to imprisonment for 18 months. The sentences were made
concurrent and backdated to allow for time already spent in custody. The
final six months of the term was suspended for two years upon conditions.

Counsel for the Crown : Ms Finau
Counsel for the accused . Mr Pouono
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Judgment

The accused has pleaded guilty to a total of 4 separate matters. The second
group of charges ie: CR 318/07 involve 4 offences so that in all there are 7 separate
offences.

The first offence in order of which he has been charged, was on or about 181"
October 2007 when the accused committed the offence of housebreaking and of theft
when goods worth some $175 were taken from a home. The facts disclosed that the
accused and two others removed 3 louvers from a home at Kolomotu'a and removed
the goods. Only a small part of the goods were recovered.

The 2nd group of charges (CR 103/07) involve 4 offences. On 30th May 2006
the accused broke into a home at Kolofo'ou and stole a mobile phone worth $900. On
or about 1st June 2007 he went to a store, removed the window climbed in and stole
goods - he then broke into a home next door and stole a bag to put the goods in.

On 6th June 2006 he and others went to the Talamahu market and hid there at
closing time. They then broke into a stall and stole a case with $3,000 inside and then
broke out of the market.

On the 12th June 2006 he again broke into the market and with others stole
goods worth $1,309.

On or about the 12th August the accused with others stole a vehicle from the
office of the Revenue Department. They later changed the windows and wheels of the
stolen vehicle and also changed the licence plates (CR 318/07).

On the 21st January 2008 the accused went to a home and removed louvers
from a window - he then entered the home and stole goods to the value of $5,650.
(CR 31/2008).

The first offence was committed when the accused was with the Diversion
Scheme. He does not seem to be here charged with the offence which led to him
being directed to the diversion scheme. His work plan was that he be placed in the
custody of the Langikapo Mei Hevani for 3 months to allow him to complete
appropriate rehabilitation progress. He breached this work plan by committing further
offences. In addition, prior to the accused's referral to the Youth Diversion Scheme he
was placed by the Magistrate Court under the care of Mr Lavelau a Salvation Army
officer for a few weeks but he ran away from this.

The accused is only 13 years of age. He was born on the 7th August 1994. It is
apparent that he has become incorrigible. Prior to the last offence on the 21st January
2008 he had been granted bail 3 days earlier due to his young age and in a final
attempt to keep him out of prison. He was sent back to live with his mother and he
was admonished by the Court that this was the final chance and that any further
offending would have to involve a consideration of imprisonment despite his age. Yet
he committed the offence within 3 days of his release and it is a very serious offence.

Tonga acceded to the Convention on the rights of the child in 1995.

Article 37 of that Convention provides:

"ART 37(b) - The arrest, detention or imprisonment of a child
shall be in conformity with the law and shall be used only as a
measure of last resort and for the shortest appropriate period
of time.
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In this case the child has become incorrigible. Every chance has been given to keep
him out of gaol. There are no further institutions that | can find who will take him.
There is no juvenile detention centre. He has been kept out of prison as far as is
possible but it has in the end all been to the suffering of the community. Society can
no longer be put at risk and as a last resort he must now be sentenced to imprisonment
not only as a matter of public deterrence but simply for the protection of the
community.

I do take into account the fact that he has pleaded guilty and his sentence will be
reduced accordingly. As to remorse | can find little evidence of that. He seems to
have developed a belief that he can crime with impunity and has come to believe that
the Courts leniency means that he can do as he pleases.

I also take into account the accused's background. His father has been in prison.
He had an unsettled up-bringing and seems to have been past from parents and
grandparents. It does appear that he received care and attention by both sets of
grandparents but he would not be controlled and it is reported that he committed
various petty crimes. Following his breaking of his work plan order he was placed in
the custody of the police as far as | can determine, that was on the 18th October 2007.
He was then released on bail on the 18th January 2008 so that he was in police
custody for 3 months. That was when he was released on bail with a final warning
that no further offending could be tolerated.

It is with regret that | feel that there is no other option left, and it is a last resort,
but that he must now be sentenced to imprisonment. All alternatives have been
pursued without success. | take into account, the Convention in the rights of the child
and sentence the accused to the shortest appropriate period in the circumstances.

For each of these offences the accused would have received sentences of 2 years
imprisonment. That is reduced to terms of 18 months.

On each Count the accused is sentenced to imprisonment for 18 months. The
final period of 6 months shall be suspended for 2 years upon condition that the
accused be of good behaviour and that he accept the supervision and control of the
probation office in that period.

All sentences are to be served concurrently.

The sentences are to be backdated by 3 months due to the time already served so
that the sentences shall be deemed to commence on the 3rd December 2007. The
accused shall therefore be eligible to be he released after serving a further 9 months.
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R v Tomasi anors

Supreme Court, Nuku'alofa
Andrew J
CR 381-3/2007

5 March 2008

Sentencing — bodily harm and housebreaking — guilty plea — three accused —
various sentences for three accused

The three accused appeared for sentence having pleaded guilty to various offences
following an incident on 17 September 2007 in which they damaged and entered a
house and an occupant was attacked and assaulted. All of the accused had been
drinking alcohol and at approximately 3 a.m. on the morning in question they
smashed seven louvre windows and broke into the complainant's house. Tomasi
walked towards the complainant, who was standing inside the house, and proceeded
to punch her on the arm and on the head. Valikoula then hit her on the head with a
steel rod and, while Tomasi held her down, Valikoula also hit the complainant on the
head with a rock. Ngungutau remained outside the door of the house. A victim
impact report disclosed that the complainant had been punched all over her body and
struck on the head with a rod and a rock. She had begged the assailants to leave her
alone and she was covered in blood. The complainant was only saved by the
approach of a vehicle which caused the assailants to run away. She was hospitalised
for about three days. She had four major injuries to the head area and had been left
with scarring to her face and head. She also lost her sense of smell which could be
permanent.

Held:

1. The most aggravating factor in the case was the extreme violence caused
to an innocent and defenceless woman attacked in her own home. The
aggravating factors were listed as: (1) the attack was entirely unprovoked;
(2) it occurred in the victim's own home where she was entitled to feel
safe; (3) she was a vulnerable person; (4) the attack was sustained over a
period of several minutes, and (5) the injuries effected were serious and
resulted in hospitalisation for several days.

2. After allowing a discount for the early guilty pleas, Tomasi was sentenced
to a total of four years six months imprisonment with the last 12 months of
the sentence being suspended for three years upon condition that the
accused completed the Salvation Army Anger Management Course and be
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of good behaviour; Valikoula was sentenced to a total of 4 1/2 years
imprisonment with the last two years of the sentence being suspended for
three years upon condition that he completed the Salvation Army Anger
Management Course and was of good behaviour; Ngungutau, who was not
involved in the housebreaking or the acts of violence against the victim,
was sentenced to nine months imprisonment on one count of wilful
damage with the whole of the sentence being suspended for two years
upon condition that he carried out 50 hours of community work.

Counsel for the Crown : Ms Finau
Counsel for the first accused : Mr Pouono
Counsel for the second accused : Ms Tonga
Counsel for the third accuser : Mrs Tupou
Judgment

The three accused have pleaded guilty to various offences following an incident
which took place on or about the 17th September 2007 in which they damaged and
entered a house and an occupant was attacked and assaulted.

In relation to the 1st accused Rodney Tomasi an undisputed statement of facts is
as follows:

[1] Summary of Facts: Rodney Tomasi
"A summary of the facts is as follows:

On or about 1 September 2007 at approximately 3:00am the
accused and others namely, one Semisi Valikoula and one
Felela Ngungutau and others were drinking alcohol at one of
the accuseds friends house at Hoi. Some of the boys that the
accused were drinking with had passed out from too much
alcohol, so the accused, Semisi Valikoula and Felela
Ngungutau walked back to the village of Lapaha to a
cemetery and continued to drink there. The accused and these
other 2 boys then decided to walk to one Palolo Sili's (the
complainant) house in Lapaha. When the boys got to this
house Felela Ngungutau proceeded to smash approximately 7
louver windows with a rock on the eastern side of the house.
The accused and Semisi Valikoula walked around to the
western side of the house and smashed the louver windows
and the accused walked towards the complainant, who was
standing inside the house, and proceeded to punch her in the
arm and in the head. Semisi Valikoula then walked in the
house and hit her with a steel rod on her head. The
complainant was struggling to get away, so the accused held
the complainant down, while Semisi Valikoula hit the
complainant with a rock on his head. Once the complainant
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had stopped struggling, the accused and Semisi Valikoula ran
out of the house and went back to their house."

80 The accused is charged which 1 count of housebreaking and 1 count of abetment of
bodily harm.
The particulars alleged were:

(1) On or about 1st September 2007 at Lapaha you did enter
the dwelling house of Talite Sole, which is under the care
and responsibility of 'Atonio Sili as a trespasser with an
intention to commit a crime therein.

(2) On or about 1st September 2007 at Lapaha you did abet
Bodily Harm to Palolo Sili when you held down Palolo
Sili while she was being hit with a rock and steel rod in

90 her head by Semisi Valikoula.

[2] Semisi Vabikoula pleaded guilty to one count of housebreaking, one count of
Willful damage and one count of Bodily harm.
The particulars of the 3 offences are as follows:

(i)  On or about 1st September 2007 at Lapaha you did enter
the dwelling house of Talite Sole, which is under the care
and responsibility of 'Atonio Sili as a trespasser with an
intention to commit a crime therein.

(i) On or about 1st September at Lapaha you intentionally
and unlawfully caused damage to the dwelling house

100 belonging to Talite Sole which is under the responsibility
and control of 'Atonio Sili by smashing louver windows
with your fist.

(iii) On or about 1st September 2007 at Lapaha you did
wilfully and without lawful justification cause bodily
harm to Pablo Sill when you repeatedly hit her in the head
and one steal rod and one rock."

STATEMENT OF FACTS: Semisi Valikoula
"A summary of the facts are as follows:

On or about 1 September 2007 at approximately 3:00am the
110 accused and others namely, one Fefela Ngungutau and one
Rodney Tomasi and others were drinking alcohol at one of
the accuseds friends house at Hoi. Some of the boys that the
accuseds were drinking with had passed out from too much
alcohol, so the accused, Fefela Ngungutau and Rodney
Tomasi then decided to walk to one Pablo Sill's (the
complainant) house in Lapaha. When the accused and others
arrived at house Felela Ngungutau proceeded to smash
approximately 7 louver windows with a rock on the eastern
side of the house. The accused and Rodney Tomasi walked
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120 around to the western side of the house and smashed the
louver windows, and broke into the house. Rodney Tomasi
walked towards the complainant, who was standing inside the
house, and proceeded to punch him in the arm and in the
head. The accused then walked in the house and hit him with
a steel rod on his head. The complainant was struggling to get
away, so Rodney Tomasi held the complainant down, while
the accused, Semisi Valikoula hit the complainant with a rock
on his head. Once the complainant had stopped struggling, the
accused and Rodney Tomasi ran out of the house and went

130 back to their house.

The accused is a first offender.”

[3] Felela Ngungutau

The accused pleaded guilty to one count of willful damage.

The particulars of that offence are that "on or about 1st September 2007 at
Lapaha you intentionally and unlawfully caused damage to the dwelling house
belonging to Talite Sole, which is under the responsibility and control of 'Atonio Sili
by smashing louver windows with a rock.

A Statement of facts is as follows and | quote:

Statement of Facts: Felela Ngungutau
140 "A summary of the facts are as follows:

On or about 1 September 2007 at approximately 3:00am the
accused and others namely, one Semisi Valikoula and one
Rodney Tomasi and others were drinking alcohol at one of
the accuser's friends house at Hol. Some of the boys that the
accused were drinking with has passed our from too much
alcohol, so the accused, Semisi Valikoula and Rodney Tomasi
walked back to the village of Lapaha to a cemetery and
continued to drink there. The accused and others then decided
to walk to one Pablo Sill's house in Lapaha. When the

150 accused and others arrived at this house, the accused
proceeded to smash approximately 7 louver windows with a
rock on the eastern side of the house. The other 2 boys walked
around to the western side of the house and smashed the
louver windows, and broke into the house. The accused then
heard Pablo Sill cry out aloud, as he stood outside the door of
the house. The complainant's wife then came from the eastern
side of the house and the accused ran away.

The accused is a first offender."”

It goes without saying that these were serious offences involving extreme violence.
160
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[1] RODNEY TOMASI

I am satisfied that this accused was the ring leader in these events. This is not
his first offence. In 2004 he was sentenced to 18 months imprisonment on charges of
Arson, Common assault and Bodily harm. The last 12 months of that sentence was
suspended for 2 years. The facts disclosed that this again was a matter involving gang
violence. The accused and others set a tent alight which was occupied and assaulted
the occupants. Some had been burnt.

The most aggravating factor in this case is the extreme violence caused to an
innocent and defenceless woman attacked in her own home. A victim impact
statement discloses that she was in great fear. She was punched all over her body. She
was then struck on the head with a rod and a rock. She begged for the assistants to
leave her alone. She was covered in blood. The rock hit her on the right eyebrow. She
started to faint and was then hit on the back of the head with the rod. Her clothing
began to be removed but she struggled violently and was saved by the approach of a
vehicle which caused the accused to run away. She was in hospital for about 3 days.
She had 4 major injuries in the head area and is left with scaring to the face and head.
She lost her sense of smell which may be temporally or could be permanent. She was
beaten until there was no more resistance. The aggravating factors are:

1.  The attack was entirely unprovoked.

2. It occurred in her own home where she is entitled to feel
safe.

3. She was a vulnerable person

4.  The attack was sustained over a period of several minutes.

5.  The injuries effected were serious and resulted in
hospitalization for several days.

About the only thing that can be said in the accused's favour is that he did turn
himself in and reported to the police about what he had done. | also take into account
the fact that he has pleaded guilty. It is said that he has an uncontrollable anger when
drunk but that he has enrolled himself at the Salvation Army Anger Management
Course.

The accused is aged 25. He is married with 1 child but apparently was separated
at the time of this offence. He was educated to form 5 but was apparently expelled
from school. He did attend technical school but that finished when he was sent to gaol
in 2004. The background to this offence appears to be an on-going dispute with other
persons from his village which is known for family feuds and gang fights.

Those subjective circumstances are taken into account. But as stated the
overriding factor is the extreme violence of this attack upon an innocent woman and
the accused has a past history of violent offences.

Would you stand up please.

For this offence upon the charge of bodily harm you might have received a
sentence of 6 years imprisonment. Due to your plea of guilty and your co- operation
that is reduced to a period of 4 years and 6 months.

You are sentenced to a term of 4 years and 6 months. The last 12 months of that
offence will be suspended for 3 years upon your date of release upon condition that
you undertake and complete the Salvation Army Anger Management course and that
you be of good behaviour.
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Upon the offence of housebreaking you are sentenced to 2 years imprisonment.
The sentences are to be served concurrently.

[2] SEMISI VALIKOULA

I can see little distinction between this accused and his co-accused Rodney
Tomasi. He has a further charge of willful damage but both assaulted the complainant
together and | am satisfied that they were acting in concert so that both are equally
responsible for all the assaults upon the complainant. | have already outlined those
assaults and the aggravating features involved in Tomasi's case. | think this accused
was led by Tomasi.

The accused is married with 2 children. He works as a labourer. He left school
at aged 15. There is a report that he suffered head injuries when he was young
following an accident in which he was hit by a bus, however psychological testing
apparently said that he was alright. He is prone to losing control under the influence
of alcohol as he was on this night. He had apparently gone to the home to beat up the
male occupant but when he was not there they beat up his wife instead. He admits he
hit her with the rod and the rock as Tomasi held her up. It was a shockingly cowardly
attack.

I take onto account the fact that this is his first offence. | also take into account
the fact that he has pleaded guilty which is deserving of a substantial reduction in
sentence.

He says he is remorseful and says that he and his family have apologized to the
complaint although that is contradicted on the probation report.

All of these subjective circumstances are taken into account. But again this is an
aggravated matter of extreme violence upon an innocent person and the overriding
factor in sentence must be public deterrence.

Would you stand up please.

For this offence you would have been sentenced on the count of bodily harm to
6 years imprisonment. Due to your plea of guilty that is reduced to a period of 4V2
years.

You are sentenced to imprisonment for 4 years and 6 months. The last 2 years of
that sentence shall be suspended for 3 years from your date of release upon condition
that you undertake and complete the Salvation Army Anger Management Course and
further that you be of good behaviour.

Upon the charge of Willful damage you are sentenced to 12 months
imprisonment.

Upon the charge of housebreaking you are sentenced to imprisonment for 2
years.

All sentences are to be served concurrently.

[3] FELELA NGUNGUTAU

The accused is charged only with one count of willful damage and was not
involved in the acts of violence against the victim, Pablo Sili, neither did he break
into the house.

He is aged 18 and seems to have gone along with the older co-accused and
when they got to the house involved he smashed the louvers. Fortunately for him he
ran when he heard sounds of violence from within the home. He was affected by
alcohol.
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I take into account the fact that he has pleaded guilty and | accept that he is
genuinely remorseful. He comes from a good family and they have apologized to the
victim and have replaced all of the louvers damaged at the house. The victim has
forgiven the accused and relationships now between the victims family and that of the
accused is now good.

The accused is a young first offender and is still at school and will sit for his
senior secondary certificate examination this year.

I think the accused has learned his lesson but nevertheless it was a serious
offence in which he involved himself in an attack upon the house of innocent persons
placing them in great fear.

In all the circumstances | propose to pass a sentence but suspend that sentence
upon condition, as recommended by the Probation Service, that he complete 50 hours
of community service.

Would you stand up please.

You are sentenced to 9 months imprisonment. The whole of
that sentence is suspended for 2 years upon condition that you
be of good behaviour and that you undertake and complete 50
hours of Community Service Work in accordance with the
work order which you shall now be given.
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R v Launga

Supreme Court, Nuku'alofa
Andrew J
CR 371/2007

6 March 2008

Sentencing — housebreaking and theft — guilty plea — young, first-time offender —
suspended sentence

The 15-year-old accused appeared for sentencing having pleaded guilty to one count
of housebreaking and one count of theft. The stolen property had been recovered.
Although it had been reported that the accused had no previous convictions there was
another report that he had been convicted of a similar offence when he was 14 years
of age. The accused had apologised to the complainant and his apology had been
accepted.

Held:

1. As the previous reported conviction had not been confirmed or proved the
accused was treated as a young first offender.

2. As a matter of principle as far as possible a young juvenile first offender
should not be imprisoned but the offence was a serious one. The accused
was convicted and sentenced to 12 months imprisonment with the whole
of the sentence being suspended for a period of two years upon condition
that he be of good behaviour and that he complete 100 hours of
community service.

Counsel for the Crown . Ms Mafi
Counsel for the accused : Mr Tu'utafaiva
Judgment

The accused has pleaded guilty to one count of housebreaking and one count of
theft.
The particulars of these offences are as follows:

Count 1 — on or about the 17th November 2007 at Nuku'alofa
did enter as a trespasser the dwelling house of Yihua Wang
and committed theft therein.
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Count 2 — on or about 17th November 2007 at Nuku'alofa did
honestly take without colour of right from Yihua Wang a
black bag containing $2,030 and US$220, NZ$10. 7 ANZ
cheques to the value of $3,192.80, 3 Westpac cheques to the
value of $6,566.30, the total value of $12,109.10 with intent
to deprive Yihua Wang permanently of such property and to
convert them for your own use.

An undisputed summary of facts is as follows:

"On Saturday, 17th November 2007 at about 2pm, the 15 year
old Accused person was in Nuku'alofa with his friend, 17 year
old Peni 'Inia. They stood outside Yihua Wang shop and
smoked. Just then, the Accused noticed the Chinese woman
at the shop watching TV whilst her black bag was placed
behind her. The Accused told his friend to go in and get the
bag but his friend refused.

The Accused then walked round the back of the shop and
entered through the back door whilst was open. He then crept
up and grabbed the bag and ran off towards the market, and
then to his house at Sopu.

The accused buried the cash in the ground and hid the bag
inside his house.

The Chinese woman immediately notified the police who
searched the house of the accused and recovered all the goods
in the same evening.

The accused has not previously appeared.”

It is reported that this is the accused's first offence although there is a report that he
admitted to having committed the same kind of offence when he was 14 for which he
was put on probation for 18 months in the Magistrates Court. That however has not
been confirmed or proved and in the circumstances | treat him as a young 1st
offender.

Fortunately for the accused everything that was stolen has been recovered. An
apology has been made to the complainant and has been accepted.

The accused is the 2nd of 7 children. He appears to be the black sheep in his
family and seems to be easily led by others. He dropped out of school while in Form
2 and is reported to be a low achiever. He receives some income from fishing.

The incident seems to have occurred on the spur of the moment when he saw
the bag in the shop.

| take into account his plea of guilty, which is deserving of a reduction in
sentence.

I act in the principle that as far as possible a young juvenile first offender should
not be imprisoned. But the offence is a serious one. In the circumstances | propose
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to pass a sentence but suspend that sentence upon condition that he be of good
behaviour and that he undertake and complete 100 hours of community service.
Would you stand up please.

You are sentenced to imprisonment for 12 months. The whole of that sentence is
suspended for a period of 2 years upon condition that you be of good behaviour and
that you undertake or complete 100 hours of community service.
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R v Vunipola

Supreme Court, Nuku'alofa
Andrew J
CR 330/2007

6 March 2008; 7 March 2008

Sentencing — manslaughter by negligence — drinking and then driving — early
guilty plea — sentenced

The 21 year-old accused appeared for sentencing having pleaded guilty to one count
of manslaughter by negligence, contrary to section 92 of the Criminal Offences Act
(Cap 18). The particulars of the offence alleged that on or about 31 August 2007 at
Ma'ufanga he drove along Salote Road in a grossly negligent manner and ran over the
victim, Soane Sevele, causing his death. The accident happened between the hours of
4am and 5am on 1 September 2007. The accused had been drinking with friends
throughout the night and was drunk at the time. He turned himself in to the police
station the following day. He apologised to the victim's family and pleaded guilty at
the first opportunity.

Held:

1. Any person who kills another after choosing to drink and then to drive
whilst affected by alcohol must expect to go to jail. The starting point for
such an offence may have been four years imprisonment but due to the
accused's early guilty plea and his co-operation, the sentence was reduced
to three years imprisonment.

2. The final 15 months of the sentence was suspended for two years from the
date of his release.

Case considered:
R v Tofavaha [2000] Tonga LR 316 (CA)

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for the Crown : Ms Mafi
Counsel for the accused : Mr Tu'utafaiva



40

50

60

70

58

[2008] Tonga LR

Judgment

The accused pleaded guilty to a charge of manslaughter by negligence contrary
to s 92 of the Criminal Offences Act.

The particulars of the offence were as follows:

"On or about 31st August 2007 at Ma'ufanga you drove the
motor vehicle registration number L5224 heading in western
direction along Salote Road and was grossly negligent that
you ran over SOANE SEVELE and this caused the death of
Soane Sevele"

An undisputed Statement of facts is as follows and | quote:

"On or about 1st September 2007 between the hours of 4am
and 5am the deceased Soane Sevele was talking with one
Ngana Tatafu Vake outside the Free Church of Tonga Hall on
Salote Road in Ma'ufanga. After a short while the accused
Viliami Vunipola drove along Salote Road heading in the
western direction in a Nissan van licence plate number L5324
when the accused hit the deceased and Vake with his car, who
were thrown to the side of the road. Some people who were
standing at the nearest Chinese shop and also who were
drinking kavatonga nearby, took the deceased and Vahe to the
hospital. Soane Sevele was attended by the doctors and on
admission was unconscious but responsive to pain. This
condition deteriorated and he passed away on Sunday
September 2007 at 4am. It was determined that the likely
cause of death was due to a head injury and lung abrasion
from the accident.”

The accused is a first offender.

The statement of facts does not refer to the fact that the accused was inebriated
when he drove. This is admitted. On the accused's admission he began drinking at
about 8pm with his friends. He continued drinking with his friends throughout the
night and says that he was drunk. He said that at the time of the accident he could not
recall much but he knew he had hit something as he drove. The next day when he
heard that a person had been struck he went to the police station and turned himself
in. He admits that he drank beer together with a bottle of gin and rum during the
night.

The tragedy of this case is that an innocent man has lost his life. It is also tragic
that the accused an intelligent and decent and likeable person with a promising
careers ahead of him has put all that at Jeopardy and will himself continue to be
haunted by what he has done.

The accused is 21. He is the eldest of 8 children. He comes from a good family
who are all successful and high achieving. He was described as well mannered and
clearly he is a person who is well liked and with a promising career ahead of him. He
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was educated to Form 7 at Tonga High School and was completing an electrical
engineering course. He was about to undertake a scholarship.

There is no doubt that the accused is deeply remorseful for what had happened.
He has apologized to the deceased's family and that has been accepted. | have no
doubt that he will never reoffend. He has pleaded guilty to the charge. This was after
some initial hesitation as it was apparently at first not entirely clear as to how the
accident happened. But | accept that his plea of guilty amounts to an early plea and is
deserving of the maximum benefit which can be given to a plea of guilty.

But the law and the consequences of drunk driving are well established. In R v
Tofavaha [2000] Tonga LR 316 the Court of Appeal considered the appropriate
approach to sentencing for the offence of manslaughter by negligence in
circumstances similar to the present. It said:

"Whatever sympathy the Judge may feel for the offender, he
cannot escape the fact that an innocent young woman has lost
her life as a result of the respondent's actions. The law has
always regarded the killing of another person as extremely
serious and the penalty must reflect that. There must be a
place for sympathy when a Court is passing sentence but it
cannot be allowed to supplant the duty to order a penalty
appropriate to the facts of the offence"

The sentence in that case was one of 18 months although 6 months was suspended.
In a dissenting judgment WARD CJ regarded a sentence of 18 months as the
minimum which could be imposed. In another similar case: R v Tofavaha (supra) the
Court of Appeal substituted a sentence of 2 years. The court there said that any
person who Kills another after choosing to drink and then to drive whilst affected by
alcohol must expect to go to gaol.

This young man clearly had a bright future.  The strong subjective
circumstances must have a substantial effect upon his sentence. In balancing the
objective circumstances as outlined and the strong subjective circumstances the
accused is sentenced as follows:

The starting point for this kind of offence may have been 4
years imprisonment. Due to the accused's early plea of guilty
and his co-operation that is reduced to a term of 3 years.

The accused is sentenced to 3 years imprisonment. Following his serving 15 months
of that term of imprisonment, the balance of the term of imprisonment is suspended
for 2 years from the date of his release.
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Veikune v Kingdom of Tonga

Land Court, Nuku'alofa
Andrew J
LA 9/2007

18 March 2008

Costs — appeal to vary costs order — unique constitutional matter previously
undecided — each party should bear its own costs

The plaintiff's action against the Crown had been dismissed on 13 December 2007
with costs having been awarded to the defendant. The plaintiff then made application
to vary the order as to costs to provide that each party should bear its own costs. The
basis of the application for variation was that the case involved a unique
constitutional matter that had not previously been decided in any court.

Held:

1. It was accepted that the case had involved a unique constitutional matter
which had not previously been decided and that the position in law had
been unclear thus making it necessary for the plaintiff to bring the action.

2. In the circumstances, the earlier ruling as to costs was vacated and it was
ordered that each party pay its own costs.

Counsel for the plaintiff : Mr Tupou
Counsel for the defendant : MrKefu
Judgment

The Plaintiff action in this matter was dismissed on the 13 December 2007 and
costs were awarded to the defendant as agreed or taxed.

The Plaintiff now makes application to vary costs, that is that each party should
bear its own costs.

The basis of the variation is that this was a unique constitutional matter which
had previously not been decided in any court proceedings and that the position in law
was unclear and that in those circumstances it was necessary for the plaintiff to bring
this action. | think there is substance in this application. Previously in similar
circumstances where the legal position was unclear i.e. in another matter involving
the interpretation of the constitution, costs were ordered to be borne by each party.
The Crown is neutral on the application on the basis that it is properly a matter within
the discretion of the Court.
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In the circumstances | propose to vacate the earlier ruling that costs be awarded
to the defendant as agreed or taxed and | make an order that each party pay its own
costs.
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R v Patelesio

Supreme Court, Nuku'alofa
Andrew J
CR 17/2008

28 March 2008; 31 March 2008

Sentencing — abetment of theft — guilty plea — young, first-time offender —
suspended sentence

The 17-year-old accused appeared for sentencing having pleaded guilty to one count
of abetment of theft. The offence involved the taking of a government motor vehicle
and the subsequent concealment of its identity. The accused was a first offender. He
had apologised for his offending and had expressed remorse. He came from a good
family and was still attending college intending to become a carpenter.

Held:

1. Although it was a serious offence, the accused was still a juvenile and the
court took into account the principle that so far as possible a young first
offender should not be sent to jail.

2. The accused was sentenced to imprisonment for a period of nine months
with the whole of the sentence being suspended for a period of one year
upon condition that he be of good behaviour and that he complete 80 hours
of community service.

Counsel for the Crown : Ms Finau
Counsel for the accused . Mr Fifita
Judgment

The accused pleaded guilty to one count of abetment of theft.

The particulars of the offence are that on or about the 24th August 2007 at
Kolonga he abeted Koli Mafile'o Valu in the commission of theft by fixing a false
licence number plate L6539 to a vehicle which he knew to have been stolen by him
and painting its windows and wheels in a different colour to conceal its identify but
such van was the property of the government of Tonga (Sales Tax) Registered No
P122 and was in the care and custody of Mr Sefita Tangi.

A Summary of facts is as follows and | quote:
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"On or about the 24th of August 2007, the accused abetted a
friend Koli Mafile'o Valu to commit theft by fixing a license
place to Government van that had been stolen by Koli from
the parking lot of the Revenue Department Office. The van's
license plate had already been removed when Koli brought it
to the accused, so the accused fixed it with a different license
plate. The accused told the Police that he already knew this
was a stolen van. The accused also painted the van's wheels,
windscreen and windows with white paint. He admitted he
did this, so no one could see him driving it.

The accused is a first offender."

This is a serious offence involving the stealing of a Motor Vehicle and the subsequent
concealment of its identity.

The accused is a young first offender. He is aged 17 and as such he is still a
juvenile. 1 take into account the principle that as far as possible a young first offender
will not be sent to gaol.

I take into account the fact that the accused has expressed remorse. He comes
from a good family. It seems that he has apologized for what he did and that his life
is now back to normal. He is in Form 6 at Takuilau College and intends to become a
carpenter. It seems that in this case he fell into bad company and succumbed to peer
pressure.

Nevertheless this is a serious offence. In the circumstances | propose to pass a
sentence but suspend that sentence upon condition that the accused undertake
community service.

Would you stand up please.

The accused is sentenced to imprisonment for a period of 9 months. The whole
of that sentence shall be suspended for a period of 1 year upon condition that the
accused is of good behaviour and that he undertake and complete 80 hours of
community service.
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R v Hu'akau

Supreme Court, Nuku'alofa
Ford CJ
CR 16/2008

11 April 2008

Sentencing — carnal knowledge of girl under 12 — early guilty plea — sentence 8
years

The 27 year-old accused appeared for sentencing having pleaded guilty to one count
of carnal knowledge of a girl under the age of 12 contrary to section 121 of the
Criminal Offences Act (Cap 18). The five-year-old victim was in class one at the
local Government Primary School. As she walked home from school on the day in
question with some young friends, the accused called out from the doorway of his
house for one of the girls to go to the shop and buy him a box of matches. His real
intention was to persuade one of them to enter his home so that he could carry out his
planned indecent acts. After committing the offence on the victim he gave her 50
cents and sent her to the shop to buy some matches and sweets for herself. He told
her not tell anyone. The victim went straight home, however, and told her mother
what had happened. The accused had no prior convictions and he pleaded guilty at
the first opportunity. A victim impact report noted that the victim had been greatly
affected by the incident and significant changes had been noted in her behaviour.

Held:

1.  The accused was entitled to credit for having no previous convictions and
for his guilty plea. The court also accepted that he was genuinely
remorseful for what he had done. His offending, however, was of the most
serious category imaginable and a strong deterrent message was called for
to protect innocent young children.

2. Had it not been for the accused's guilty plea, the court would have imposed
a sentence of 10 to 11 years imprisonment. The sentence, in fact, imposed
was eight years imprisonment without any period of suspension.

Statutes considered:
Criminal Offences Act (Cap 18)

Counsel for the Crown : MrKefu
Counsel for the accused : Mr Kengike
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Sentencing Remarks

[1] You are appearing before me for sentencing on one count of carnal knowledge of
a girl under the age of 12 contrary to section 121 of the Criminal Offences Act (Cap
18). Outside of murder and treason that particular offence is the most serious in the
statute books carrying a maximum sentence of life imprisonment.

[2] The victim in your case was only five years old. She was in class one at the local
Government Primary School. She was walking home from school at lunchtime with
some of her young friends. The Probation Officer says (and | will read from his
report):

"He noticed the primary school children come by the street at
the lunch break. The accused said he came to the main door of
his house facing the front yard intending to call to any of the
female children to go to the shop and buy him a box of
matches. The accused said that he was only pretending to
want the matches. His real intention was to get one of the
female children inside the house in order to allow him to do
the "dirty" things to her to rid him of his arousal. Finally, the
accused was able to call victim, leading her and she followed
him into his room to get some money to go and buy some
matches from the shop. The victim followed the accused into
his room and thats when the accused did what is stated in the
summary of facts. It was at this part of the interview that the
accused agreed to everything that had been stated in the
summary of facts: . . . "When they reached the room the
accused told the complainant to take off her underpants and
then asked her if he can lick her. When the complainant
refused, the accused then carried the complainant to a
wooden chair and laid her there. The accused then kneeled in
front of the complainant and proceeded to carnally know the
complainant by inserting his penis into her vagina. The
complainant pleaded with the accused to stop but the accused
told her to wait. The accused copulated until he ejaculated
outside the complainant's vagina . . ."

He said that after committing the offence he gave the victim
50 cents sent her to the shop to buy him three matches and
sweets for her then he told her not to tell anyone. He said that
after a short while the victim together with her mother
returned and asked what he had done to the victim. The
accused said he did not know what to say but only apologise
to the victim's mother and admitted what he had done."

[3] You a 27 years of age and single. You were working as a security guard on
nightshift at the time of the offending. You left Liahona High School in Form 5 in
1997. You then had a job in Ma'ufanga until 2000 and in that year you travelled
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overseas and served two years on Church missionary work. Not surprisingly, you lost
your job after your arrest.

[4] The Probation Officer has produced references from your Church President and
from your Town Officer which | have had interpreted and this morning your counsel
Mr Kengike produced further references from your Church Bishop and from a woman
who | understand is the child's mother's sister. | have read those references and taken
them into account.

[5]1 Your parents are obviously good church people. Your father is a Bishop.
Understandably they were shocked to learn what you had done. They apologised in
the traditional Tongan manner while you were still in police custody. Although your
parents continue to support you, the Probation Officer reports that many of your
extended family wanted you to change your surname because of the disgrace you
have bought on the family name.

[6] The Probation Officer notes that you had made up your mind that day to carry out
the offence on any one of the little girls in the group who would agree to do your
shopping. He also notes that you committed the offence to satisfy your arousal. The
Court requested a victim impact report. The Probation Officer describes the victim as
"a delightful little girl who looks happy, clean and healthy." At the same time he
noted that she has a very good memory and he has no doubt that what you did to her
that day will affect her whole life.

[7] The child is being fostered by a Church Minister and his wife. Her natural mother
lives in New Zealand although she was in Tonga apparently looking after the child at
the time of the offending. After the incident the child spent three days in hospital for
medical treatment and inspection. Her foster mother told the Probation Officer that
after the girl's physical injuries healed they had a hard time trying to help her get the
offence out of her mind. Both parents identify great changes to the victim's behaviour.
She began to disobey them (which she had not done before). Whenever they drive
past the scene where it all happened the little girl recalls the incident and starts talking
about things related to it. The foster parents are now planning to take the child to New
Zealand to live.

[8] The Probation Officer also helpfully interviewed the victim's schoolteachers. The
teacher who taught her last year in class one describe the little girl as one of those in
the class who was always well cared for. She said that she was clean and tidy and she
described her as "an active, good mannered child with a happy and friendly nature."”
Her present teacher notes that the little girl now often appears not to be concentrating.
She told the Probation Officer that she just sits and stares at nothing and when the
teacher calls out her name she reacts surprisingly. The Probation Officer also noted
that during school breaks her teacher has observed the victim "being cruel to little
boys and hating boys in her playgroup.™

[9] Both teachers concluded that the victim will be greatly affected by the incident
and not only that but they told the Probation Officer that what you have done to her
will remain in her memory for her entire life.

[10] So to satisfy your own lust that day you, in a short space of time, carried out
indecencies on this little five-year-old girl that will affect her for the rest of her life.
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You stole her childhood innocence. Nothing | now say can sum up the total disgust
which everyone associated with your disgraceful conduct must feel. | can safely say
that those same feelings will be shared by all right-thinking members of Tonga
Society.

[11] You are entitled to credit for having no previous convictions and for your guilty
plea. You were wise to listen and take the advice of Mr Kengike in that regard. |
accept that you are now genuinely remorseful for what you did.

[12] However, whatever way you look at it, your offending was of the most serious
category imaginable. On that fateful day a little girl in her innocence was kind enough
to answer your call to go and buy something for you from the local shop. You
rewarded her kindness by taking away her childhood innocence for ever.

[13] A strong deterrent message is called for. Innocent young children must be
protected from predators like yourself.

[14] Had it not been for your guilty plea, | would have been looking at imposing a
sentence of 10 to 11 years imprisonment. Taking into account all the matters | have
mentioned, particularly your guilty plea, the sentence | now impose is eight years
imprisonment.

[15] I have given thought as to whether part of the sentence should be suspended but,
given the serious nature of the offending, | am not prepared to grant suspension of
any part of the term of imprisonment imposed.
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Fuimaono anor v Vaingalo

Supreme Court, Nuku'alofa
Ford CJ
CV 347/2006

13, 14 March and 7, 8 April 2008; 16 April 2008

Tort law — damage to growing crops — trespass to land not trespass to goods —
claim failed

The plaintiffs were brothers. They claimed $6,140 by way of damages against the
defendant in trespass for allegedly wrongfully ploughing up their cassava plantation.
The allotment in question at Lapaha was owned by a widow who resided in New
Zealand. One of the plaintiffs had obtained permission from the widow to harvest
cassava in 2003, 2004 and 2005. In March 2006 the defendant approached the widow
inquiring as to whether he could have the use of the land in question to grow a crop of
squash pumpkin and she and her son gave permission to the defendant to plough the
land and grow a crop of squash pumpkin. The defendant ploughed the allotment in
approximately April 2006 in preparation for planting his squash pumpkin. The
plaintiffs claimed that in doing so he ploughed the remainder of their cassava crop
that had not yet been harvested and that was the basis of their claim for damages. The
defendant and his witnesses alleged that at the time of the ploughing the residue of
the cassava crop was overmatured and of no value. The plaintiffs claimed that the
widow had cheated on them but they elected to pursue their claim against the
defendant rather than the widow. At a late stage in the proceedings, counsel for the
plaintiffs informed the court that the cause of action was based on trespass to goods
rather than trespass to land. An issue arose over whether damage to growing crops
could support an action for trespass to goods as distinct from trespass to land.

Held:

1. The widow was entitled to conclude, as she did conclude, that the
plaintiffs would have harvested their crop of cassava and vacated the land
by around mid-2005 and by the end of 2005, and certainly by March 2006,
she and her son would have been entitled to assume that the plaintiffs had
abandoned their unharvested cassava crop.

2. The defendant had been able to demonstrate that he entered upon the land
and ploughed up the overmatured cassava crop with the express
permission of the owner and he had therefore been able to demonstrate a
better right to possession than the plaintiffs.
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3. While growing crops will be recognised as goods for certain purposes, that
is a different proposition from a finding that an action for trespass to goods
is the appropriate remedy in relation to a claim for damage to growing
crops. Ordinarily, growing crops do not become goods until they are
severed from the land. At that point the owner of the crop can maintain an
action for wrongful interference with the goods. Prior to harvesting, the
appropriate cause of action for damage to growing crops is trespass to
land.

4.  The plaintiffs failed in their claim and the defendant was awarded costs to
be agreed or taxed.

Cases considered:
Johnson v Diprose [1893] 1 QB 512
Monsanto plc v Tilly and others [1999] All ER (D) 1321
Penfold Wines Pty Ltd v Elliott (1946) 74 CLR 204
Stevenson v Thompson [1924] 2 KB 240

Statute considered:
Probate and Administration Act (Cap 16)

Counsel for the plaintiffs : Mr Kaufusi
Counsel for the defendant : MrPiukala
Judgment

The claim

[1] The plaintiffs are brothers. In their statement of claim dated 5 May 2006 they
claim a total of $6,140.00 by way of damages against the defendant for wrongfully
ploughing up their cassava plantation. The cassava had been grown on an eight acre
tax allotment at Lapaha owned by a widow, Tupou Vakaahi.

[2] The plaintiffs allege that "in 2005" the younger brother, Savelio, approached the
widow and she allowed them to grow the crop of cassava. They further allege that in
February 2006 they started harvesting one acre and then on 20 April 2006 the older
brother went to the plantation and found it "devastated" because the defendant had
ploughed the remainder of the crop.

[3] The sum for damages is made up of the alleged cost of preparing the land and
planting the crop, $2,140.00 and the anticipated sale of 500 baskets of cassava valued
at $8 each, $4000.

The evidence

[4] The plaintiffs' first witness was the older brother, 62-year-old Lau'ia. He told the
Court that it was his younger brother Savelio, who now lives in New Zealand, who
had approached the widow "in 2005" and made the arrangements to obtain the use of
the allotment. Lau'ia gave details of how the ground was prepared for planting. He
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told the court that cassava normally takes nine months to grow but later he said that it
could be harvested any time up to one year three months and it would still be in good
condition. He was asked in examination in chief when the crop in question had been
planted and he replied, "I believe it was in February (2005)." Then, in answer to a
totally leading question from his counsel, "wasn't it April?" the witness recanted and
said, "think it was April — | was mistaken." In cross-examination Lau'ia was again
asked when the cassava was planted and he replied that it was in February 2005.

[5] Lau'ia said in evidence that around November 2005 they harvested some of the
crop for a funeral. When he was later asked why the whole crop had still not been
harvested by 20 April 2006, the witness responded:" | was still waiting for my brother
from New Zealand so he would tell me when to harvest the crop." They were
apparently planning on selling the balance of the crop in New Zealand.

[6] At the end of Lau'ia's evidence, the Court pointed out to plaintiffs' counsel that the
statement of claim did not disclose any cause of action. All that had been alleged was
that the defendant had ploughed the plaintiffs' cassava plantation resulting in the
damage claimed. Plaintiffs' counsel then sought an amendment to the pleading to
insert a new paragraph raising trespass as a cause of action. Mr Piukala strongly
objected but the amendment was allowed. The additional paragraph read: "The
actions of the defendant in ploughing the cassava amounted to trespass."

[7] For his part, the defendant had pleaded that the cassava crop had been growing on
the land for over two years unattended and it was no longer of use. He also alleged
that he had been authorized by the landholder to plough the land and plant a crop of
squash pumpkin.

[8] Lau'ia told the court about two meetings he had with the defendant after the
ploughing incident. In relation to one of these meetings the witness said in cross
examination:

"The owner who gave permission to the defendant came over
and kissed me and apologized for what he had done."

Elaborating on this statement the witness said that the person who apologized to him
was the widow's son, Bruce, and Bruce had apologized because he had permitted the
defendant to plough and use the land.

[9] The plaintiff called evidence from other witnesses who had to a greater or lesser
extent been involved in the planting and cultivation of the cassava crop. Taniela Sole
said that he had been paid by the plaintiffs to assist in preparing the ground for
planting and in some of the weeding work. He said that they carried out the work in
2005 but he could not recall the month the crop was planted.

[10] Nau Paletu'a said that he had worked as a labourer on the plantation when the
crop was planted and he had inspected the damage after the cassava had been
ploughed by the defendant. He rejected the proposition that the crop was two years
old and claimed that it was not even one-year-old at the time of the ploughing.

[11] The plaintiffs also called evidence from a former Ministry of Agriculture
employee, Semisi Pale, who had inspected the damaged crop of cassava after the
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ploughing. Mr Pale made a report at the time which he produced to the Court. He
estimated that one acre had been harvested previously and the remaining seven acres
had been damaged by the ploughing. The witness said that some variety of cassava
can be harvested in 6 to 10 months from planting but the particular variety in question
in the present case "Mataki'eua” would take up to 12 months.

[12] Mr Pale was asked in examination in chief about the condition of the cassava
when he saw it after the ploughing. He replied: "I took some of the root crops home
to cook to see if it was in good condition. After cooking it, it was still in very good
condition." Later he explained that if cassava is not fit for human consumption there
is still a market for it to be sold as pig food and he estimated that the price in either
case would be similar to his estimate of $8 per basket.

[13] The plaintiffs' next witness was the widow, Tupou Vakaahi. Unfortunately,
despite objection, her examination in chief was marred by a succession of leading
questions. Tupou told the court that she had been approached by Savelio in either
March or May 2004 to have the use of her allotment to grow a crop. Rather
surprisingly perhaps, she was not asked by either counsel whether there had been any
consideration for the use of the land. In all events, Tupou was adamant that the crop
had been planted in 2004 and the permission she had given the plaintiffs was to have
the use of her land for "just one year." She expected them to have harvested the crop
by June of 2005 but as she put it, "they exceeded the year."

[14] Tupou said that she did not know why Savelio did not harvest the crop in 2005.
She was asked in examination in chief whether at any time she had asked Savelio to
uproot his crop. She replied:

"That was up to him to come and ask me. | hoped he would
have done so. | was waiting for him to know what he was
going to do. But he never came and talked to me about it. |
hoped to talk to him but he never came to my home."

In answer to a question from the Court, Tupou explained that after Savelio had come
in March or May 2004 and asked for the use of her land, she had never seen him
again.

[15] Tupou recalled the subsequent approach from the defendant in March 2006
inquiring as to whether he could have the use of the land in question to grow a crop of
squash pumpkin. She said that she was keen for him to grow squash on her property.
Both she and her son Bruce had inspected the allotment and concluded that the
cassava crop "was useless". In her words, "the cassava was hollow." Tupou confirmed
that her son had then given permission to Tevita to plough the land and grow his crop
of squash.

[16] After Tupou had concluded her evidence, the hearing was adjourned and when it
continued just over three weeks later counsel called the second plaintiff, Savelio, to
the witness stand. Savelio explained that in the years 2002 and 2003 he had used the
allotment in question for the growing of squash and on each occasion he had paid the
widow $1000. On those occasions the squash had been planted around the middle of
the year and harvested in October/November the same year.
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[17] In reference to the cassava crop, Savelio said that close to Christmas in 2004
Tupou came to his house and asked for some money for Christmas and for the
children's school expenses for 2005. He said that he gave Tupou $1000. More than
once he stressed that he had sympathy for her and that was why he gave her the
$1000. That evidence, of course, was different from what Tupou had earlier told the
Court. Savelio said that on the same occasion Tupou told him to go and plant on her
allotment. He said that Tupou was aware at that stage that he was planning on moving
to New Zealand because he had purchased a house in New Zealand. Savelio said that
they had not talked about the crop he was proposing to plant nor had they talked
about the length of time he could have the use of the allotment for. Savelio said that
he left for New Zealand on 25 January 2005 and the crop of cassava had been planted
by then. Savelio confirmed that apart from the one conversation described above he
had no further contact with Tupou nor did he tell her that his brother would be
looking after the crop.

[18] Savelio told the court that had Tupou put a time limit on his use of the land then
he would not have used it. When he was asked how he felt when he eventually
learned that Tupou had given permission for the defendant to use the allotment for the
growing of squash in 2006, Savelio said that he thought Tupou "had cheated".

[19] The 57-year-old defendant, Tevita Vaingalo, told the court that he had been
planting crops ever since he left school in 1964. In relation to the present case he said
that he had asked a friend in Lapaha to look out for an allotment which he could use
in 2006 for growing squash pumpkin. Sometime later the friend informed him that he
had found an allotment which he could have the use of for $1000. He said that the
person his friend introduced him to was Bruce Kautai, the son of Tupou the widow
who held the allotment. When he handed the $1000 to Bruce the latter told him that
when he was ready to do the ploughing he should tell him so he (Bruce) could show
him the allotment and where to plough.

[20] On the day the defendant was ready to start ploughing he went over to the
allotment with his tractor and tractor driver and met with Bruce. Bruce climbed onto
the tractor because he wanted to show the tractor driver his own crops which he had
planted at the back of the allotment which were not to be touched. After that the
driver started ploughing the area in question for the growing of the defendant's
squash. The defendant said that he had noted the cassava plantation on the allotment
but in his opinion it "was overmatured". The witness told the court that in his
experience the crop had been planted in 2004 and it had no value at all when he saw
it. He said that he could tell it was overmatured simply by looking at it.

[21] The final witness in the case was 32-year-old Bruce Kautai. He told the court
that his mother, Tupou, was in New Zealand when he received the inquiry from
Tevita's friend about the use of the allotment in 2006 for growing squash. He said that
once he received the money he telephoned his mother and told her what he was doing
and she agreed. He confirmed giving permission to Tevita to use the allotment for
growing his squash and he confirmed giving instructions to the tractor driver as to the
area that should be ploughed. Mr Kautai was asked in examination in chief why he
had given instructions for the cassava crop to be ploughed over. He answered: "The
reason | had given instructions for the cassava to be ploughed over was because when
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I looked at the cassava it was overmatured and not cared for. That is why | gave
permission for this work to be carried out. . . it was useless."”

Discussion

[22] There were a number of unsatisfactory aspects of the evidence presented to the
Court by the plaintiffs. There were more conflicts and inconsistencies than one would
normally expect to encounter in a case of this nature. The inconsistencies were
particularly notable in relation to the timing of the various events and the condition of
the cassava crop. | say at once that I did not find any of the plaintiffs' witnesses
entirely credible. | disbelieved Lau'ia's evidence that he would visit the cassava
plantation for an inspection "normally twice a week." The most reliable witness, in
my view, was the defendant. To my mind he had more experience in cropping than
any of the other witnesses. Despite his obvious very real interest in the outcome of the
case, he answered many of the questions in cross-examination in a dispassionate way
and spoke almost as an expert witness rather than as a litigant.

[23] In relation to the planting of the cassava, | accept Savelio's statement that the
crop was planted prior to when he travelled to New Zealand on 25 January 2005 but |
do not accept his evidence that all the action in connection with the preparation of the
land and the planting itself took place within the short timeframe he described of
around Christmas 2004 to 25 January 2005. The preparation involved three lots of
ploughing, ripping and burning. In my view it would have required significant urgent
action for all those steps to have been carried out in a period of little over one month
and none of the witnesses described the preparation work being carried out with that
sense of urgency. When questioned by the Court on the timing, | did not find
Savelio's answers convincing.

[24] My findings on the evidence are that the preparation of the land and the planting
of the cassava all took place in the latter half of 2004. | accept that in the discussion
between Savelio and the widow nothing had been said about the length of time the
land would be made available to Savelio but, following the pattern in 2003 and 2004,
the widow would have been entitled to conclude, as | find she did conclude, that
Savelio would have harvested the crop and vacated the land by around mid 2005. |
find that by the end of 2005 and certainly by March 2006 both the widow and her son
Bruce would have been entitled to assume, as they did assume, that the plaintiffs had
abandoned the cassava crop. In relation to the condition of the crop at the time of the
ploughing, | accept the defendant's description (supported by both the widow and her
son) that it was overmatured. Although | do not accept the figures put forward by the
former Ministry of Agriculture employee, | am not prepared to hold that the crop had
no value whatsoever at the time of the ploughing. The evidence was too unreliable,
however, for me to reach any firm conclusion as to the value of the overmatured crop.

The law and submissions

[25] In relation to the tort of trespass to land, Todd in "The Law of Torts in New
Zealand" 3rd edition (2001) at 8.5 states:
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"The action for trespass to land is primarily intended to
protect possessory rights, rather than rights of ownership.
Accordingly, the person prima facie entitled to sue is the
person who had possession of the land at the time of the
trespass. Actual possession is a question of fact, which
consists of two elements: the intention to possess the land and
the exercise of control over it to the exclusion of other
persons . . . . It is not necessary for the plaintiff to prove that
his or her possession is lawful. It is no defence for a defendant
to prove that some third-party has a better right to possession
than the plaintiff, unless he or she entered with the
permission of that person." (emphasis added)

[26] On the face of it, the passage quoted in the previous paragraph is a complete
answer to the plaintiff's claim. The defendant has been able to demonstrate that he
entered upon the land and ploughed up the overmatured cassava crop with the express
permission of the owner. Even though the plaintiffs considered that Tupou had
cheated on them, they elected to pursue their claim against the defendant rather than
Tupou. The defendant had entered upon the land with the express permission of the
owner who, in terms of the quotation from Todd above had a better right to
possession than the plaintiffs. Apart from a late development in the case which | now
turn to, that should have been the end of the matter.

[27] After the evidence had concluded, Mr Piukala presented his oral submissions
stressing the obvious point that the defendant had not committed any trespass because
he did not unlawfully enter upon the land and plough the cassava but he did so with
the permission and under the direction of the landowner. In response, Mr Kaufusi, for
the very first time in the case, told the court that his cause of action was not based on
trespass to land but on "trespass to goods". He was challenged on this submission and
it was pointed out that given the fact that initially no cause of action had been pleaded
at all, it behoved counsel to take particular care with the late amendment to the
statement of claim to make it clear that the plaintiffs cause of action was, indeed,
based on trespass to goods rather than trespass to land. Not surprisingly, Mr Piukala
objected strenuously to the new allegation.

[28] Had the plaintiffs' claim had merit, the Court at that point would have required
Mr Kaufusi to make formal application for leave to again amend his statement of
claim so as to include the new alleged cause of action, namely, trespass to goods. If
leave had been granted it would have been on strict terms and it may have involved
granting defence counsel an adjournment to either recall or call further evidence.

[29] As it turns out, | do not consider that the plaintiffs' claim has any merit and so |
will deal briefly with the position had the plaintiffs actually pleaded trespass to goods
as their cause of action.

[30] Mr Kaufusi was unable to refer me to any legal authority to support the
proposition that damage to growing crops could support an action for trespass to
goods as distinct from trespass to land. Counsel did point out that the form of warrant
of distress under the Magistrates Court Act which authorizes the seizure of goods of a
defendant specifically excludes from seizure, "his house and fixtures and his growing
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crops”. A similar categorization is found in section 16 of the Probate and
Administration Act (Cap 16). The point, however, is that while growing crops will be
recognized as goods for certain purposes (see: Stevenson v Thompson [1924] 2 KB
240) that is a different proposition from a finding that an action for trespass to goods
is the appropriate remedy in relation to damage to growing crops.

[31] I accept that | have not heard full argument on the matter but the better view
seems to be that set out in Halsbury, vol 45, para 1491 where, under the heading
"Trespass to Goods" the learned authors state:

"Trespass to goods is an unlawful disturbance of the
possession of goods by seizure or removal or by a direct act
causing damage to the goods. The subject matter of trespass
to goods must be a personal chattel which is the subject of
lawful possession."”

Under Note 5 to this paragraph, Halsbury goes on to state:

"As to trespass in respect of crops, see para 1390, ante.
Paragraph 1390 appears under a section dealing with
"Trespass to Land". It states:

"The subject matter of trespass to land

must be real and corporeal property,

that is, land or buildings, or the

vesture of land or herbage or pasture,

to the exclusive possession of which

the person complaining of the trespass

is entitled.”

[32] I read those passages as indicating that the appropriate cause of action for
damage to growing crops is trespass to land. This point is supported by the recent
English Court of Appeal decision in Monsanto plc v Tilly and others [1999] All ER
(D) 1321 at para 22:

"Ordinarily growing crops do not become goods until they are
severed from the land. Once they are so severed the owner of
the crop can maintain an action for wrongful interference with
the goods."”

[33] In that case, the Court held that by uprooting a crop of genetically modified
plants the defendants had severed them from the land, allowing a trespass to goods
claim to be advanced. Whether the defendant's actions in the instant case of
ploughing the crops could be said to be analogous to this is a point on which | have
not head argument. In any event, this point is moot for reasons which will become
immediately apparent.

[34] The other problem the plaintiffs face in endeavouring to make out a case of
trespass to goods is that one of the fundamental elements of such an action is that the
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plaintiff must be in possession of the goods at the time of the interference. In Johnson
v Diprose [1893] 1 QB 512, 515, Lord Fisher said:

"The plaintiff in an action of trespass (to goods) must at the
time of the trespass have the present possession of the goods,
either actual or constructive, or a legal right to the immediate
possession."

[35] Whether that old authority correctly sets out the position in relation to "a legal
right to immediate possession” is something of a moot point. In Penfold Wines Pty
Ltd v Elliott (1946) 74 CLR 204, Dickson J. disagreed with that proposition and made
the point that trespass exists to protect not the immediate right to possession but
possession itself.

[36] In all events, in the present case, my finding on the evidence is that at the time of
the ploughing of the overmatured cassava crop, the plaintiffs did not have possession
of the same nor did they have a right to immediate possession. Their rights in respect
of what was left of the overmatured crop had long been forsaken.

Conclusion

[37] For the foregoing reasons, the plaintiffs fail in their claim and the defendant is
entitled to costs to be agreed or taxed.
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Jones Industries Ltd anors v Commissioner of Revenue

Tax Tribunal, Nuku'alofa
Andrew J, Mrs Miller, and Mr Liava'a
1/2006

28 April 2008

Tax assessment — bonus deducted — tax deduction claimed — arrangement
analysed — bonus disallowed as expenditure

The applicants appealed to the Tax Tribunal against a decision of the Chief
Commissioner to disallow as expenditure a payment by the applicant group of
companies of $2,140,000 to the taxpayer, Michael Jones, as a bonus in the 2005 fiscal
year. The tax saving through the bonus arrangement was $367,750. The taxpayer
asserted that, as the sole owner of the group of companies, he was able to pay the
amount to himself. The Commissioner gave a number of reasons for disallowing the
deduction and submitted that the subjective purpose or motive of the company was
the obtaining of a tax deduction in circumstances where on a commonsense approach
one would have expected dividends to be paid. The purpose of the payment was the
obtaining of a tax deduction in the hands of the company and Mr Jones being
assessed on salary and wages at a lower rate of tax than the company would have
been assessed at if the payment had not be made. The Commissioner also sought to
rely on an alleged admission by Mr Jones (which was disputed) that the whole idea of
creating the bonus was to minimise his group of company's corporate tax liability.
The Tribunal analysed the bonus arrangement in the light of section 6(1) and the
relevant considerations in section 38 of the Income Tax Act.

Held:

1. The Tribunal accepted that the taxpayer had made the admission in
dispute. It concluded that the arrangement had as its purpose the
avoidance of tax and the bonus was not connected to performance. The
arrangement altered the incidence of tax; relieved the taxpayer from a
substantial liability to pay tax and also avoided liability to pay tax.

2. The tax assessments made by the Chief Commissioner were reaffirmed as
was the decision of the Commissioner to disallow the taxpayer's objection
to the assessment. Penalties and interest were ordered to be resolved
between the parties. Costs were awarded to the respondent Commissioner.
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Statutes considered:
Companies Act 1995
Income Tax Act 1976

Judgment

This is an appeal to the Tax Tribunal concerning the decision of the Chief
Commissioner to disallow as expenditure the total payment of $2,140,000 to Michael
Jones as a bonus by the Jones group of companies (as listed above) in the 2005 fiscal
year.

We think that it is not in dispute, as submitted by the Commissioner, that the
amount was accrued by the companies but not paid in that year as the companies did
not have sufficient funds. However the taxpayer returned the amount in his 2005
individual tax return. It was indicated that the amount was "returned" to the
companies for further investment as capital.

The tax saving through the bonus arrangement was $367,750.

The taxpayer asserts that he is the sole owner of the group of companies and is
able to pay the amount to himself. He asserted in a meeting of 9th March 2006 that
he is now the sole owner. There is no evidence that ownership of the company has
changed. Shareholding is the same in the 2005 year as it was a 2004 and other years.
However it appears to have changed on 2006 (from tax return schedule of share
holding).

The reasons for disallowing the deduction for the total amount of the bonus are
said to be as follows:

"1. The applicant has not proven to the satisfaction of the
Respondent that it was justifiable expenditure necessarily
incurred in gaining or producing the assessable income of the
applicant for the financial year.

2. The Managing Director had been employed in the applicant
companies and had never been paid a bonus to the extent claimed
and further the applicant's previous returns of payments to the
Managing Director is evidence that this is an out of the ordinary
deviation from the norm.

3. That the applicant's have often in the past allowed bonuses,
however this was often a percentage of the profit or turnover and
was divided amongst the employees.

4. That the bonus should be a dividend, i.e. taxable to the
Managing Director and as a distribution of after tax profits, and
hence is not a deductible expense to the company.

5. That the applicants have not provided sufficient proof that the
bonus represents a reward for "real services" provided by the
Managing Director and hence is a sham and not an allowable
deduction.

6. That the Managing Director advised the Respondent's officers,
namely Kolopeaua Tonga and Puniani Tu'ipulotu on the 9th April
2006 (later amended) to 9th March that the bonus was to avoid the
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higher corporate tax and that as a sole shareholder the money
would be going back into the company operations.
7. That the assessment was based on taxing the company profits
as allowed by law and the bonus paid to the Managing Director
was company profits having allowed all the expenditure and loss
necessarily incurred in the gaining and producing of the
assessable income - and should be taxed accordingly.
8. The honuses paid by the applicants to the Managing Director
was an arrangement that reasonably was entered into and
complemented in that way with one of its main purposes to avoid
tax.
9. The overall effect of the bonus on the practical carrying out of
the business was in effect to avoid corporate tax as the funds
would be injected back into the business as capital.
10. The Managing Director as sole shareholder is the sole
controller over the affairs of the company and hence can decide
on his own to award himself whatever bonus he decrees.
11. The Managing Director and applicants obtain a huge
advantage over the arrangement.
12. That the bonus is not an allowable expense as it is a
distribution of profits (and not an expense quantified by reference
to profits).
13. That in effect, this "BONUS" paid to the Managing Director
can only be viewed as an arrangement that -

(i) alters the incidence of corporate tax

for the applicants.

(iii) relieves the applicants from paying

corporate tax ; and

(iii) reduces the liability of the

applicants to pay corporate tax

according to law."

The taxpayer contends, amongst other things, which shall be referred to later, that the
bonus was paid after a profitable year and that the payment of a bonus is a common
place event and it is unreasonable to assume that the whole idea of creating the bonus
was to minimize his group of companies tax liability. Further that, it is submitted
"there is no mention of an express limitation in the Act (i.e. the Income Tax Act) to
the amount of salaries or bonus to be paid to an employee. Employees other than the
Managing Director did receive bonuses which were not disallowed. This means that
the Revenue Services recognize a bonus (as an extension of salary).

Dispute of Facts
The Chief Commissioner relies on the alleged verbal statement of the managing

director Mr Michael Jones (cited at paragraph 6 above) that the whole idea of creating
the bonus was to minimize his group of company's corporate tax liability and
therefore pay less tax.

It is asserted on Mr Jones behalf and by his employees that this was in fact
never said. The statement, if said, would be clear evidence of the taxpayer's intention
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as to whether the purpose or one of the main purposes of the bonus arrangement was
tax avoidance.

In resolving such a dispute on the facts we propose to apply the normal test
applied in law, namely that of the balance of probabilities.

In the minutes of a meeting on the 9th March 2006 the two tax officers Mr
Kolopeaua Tonga and Mr Puniani Tu'ipulotu have recorded the Managing Director as
making this disputed statement. The taxpayer has said that firstly, it is unreliable as it
was recorded as having occurred on the 9th April 2006 and not the 9th March 2006.
However we think that this was a typographical error. The point is that this was a
contemporaneous recording of what was said at the meeting. We do not think there
was any incentive or reason to record anything other than what was said. The
Managing Director is giving his memory of what was said well after that meeting
(nearly two years later). On the balance of probabilities we think it more probable
than not that in fact the Managing Director did make that statement at that time. As
such it is a clear statement of the intention of the taxpayer to avoid tax or at the least
one of the main purposes was to avoid tax via the bonus arrangement.

We accept that the comments at the meeting were relied upon by the
Commissioner in determining the subsequent objection not the initial Assessment but
it is a relevant consideration before the Tribunal.

The Law

The taxpayer has asserted that there is no express limitation in the Income Tax
Act ('The Act’) to the amount of a bonus which can be paid to an employee and
further says that in response to the objections lodged by the applicants, the
Respondent never referred to specific sections of the Act which the Respondent
deemed the applicants to be in violation of. We do not consider that the
Commissioner is required to quote chapter and verse of the Act in determining
objections to a tax assessment. What is required is for the reasons to be based on
expressed terms and concepts of relevant taxation law.

We consider that the most relevant provisions of the Act in the circumstances of
this case are ss 6(1) and 38:

"s 6(1) In calculating the assessable income of any taxpayer
any expenditure or loss to the extent to which it is necessarily
incurred in carrying on a business for the purpose of gaining
or producing the assessable income for any fiscal year may,
except as otherwise provided in this Act, be deducted from
the gross assessable income derived by the taxpayer in the
fiscal year in which the expenditure or loss is incurred."

and

"s 38 Every arrangement shall be absolutely void as against
the Commissioner for income tax purposes if and to the extent
that its purpose or one of its main purposes is tax avoidance."
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Section 38(2) sets out the relevant considerations in determining whether the purpose
or one of the main purposes of an arrangement is tax avoidance and s 38(5) defines
"arrangement”, "liability", "purpose” (which means the end in view or object of the
arrangement and does not include the motive or intention of the taxpayer except
insofar as evidence in the arrangement) and Tax Avoidance (which includes directly

or indirectly -

(a) altering the incidence of any tax;
(b) relieving any person from liability to pay tax;
(c) avoiding, reducing or postponing any liability to pay tax.

[1] S.6 of the Act : Expenditure or loss necessarily incurred in production of
assessable income.

We agree with the taxpayer that a bonus can be and usually is an allowable
expense. But that is subject to its purpose. By S.2 of the Act "salary or wages"
includes bonuses. We agree also that the specific amount of a bonus is not directly
limited by the Act in terms of percentage nor as to its quantum.

We consider that:

. The bonus was not necessarily incurred for the purpose of
gaining or producing the assessable income.
Firstly we agree that there is an artificiality to the
arrangement as the amount has only been accrued in the
company and not paid. That is, the profits had already
been made. That is, the expense was not necessarily
incurred to make the gross revenues. The bonus hasn't
really accrued and it was not necessary to do this
transaction. It is a series of book entries or paper
transactions which are not at arms length. There does not
appear to be any employment agreement. What is the
input of the taxpayer to take out $2,140,00 bonus out of a
taxable income of $2,662,740?

. The expenditure has been paid without any clear evidence
that the taxpayer has added any value or performed any
substantive functions.

. The statement of the taxpayer himself discloses that the
sole purpose of the arrangement was the avoidance of tax.
It was not necessarily incurred for the purpose of gaining
or producing the assessable income.

. We accept the submission of the Commissioner that:
"Applying the principles to the facts of Mr Jones case, it is
suggested that the subjective purpose or motive of the
company, as evidenced through the actions and decisions
of Mr Jones was the obtaining of a tax deduction in
circumstances where on a common sense approach one
would have expected dividends to be paid. The purpose
of the payment was the obtaining of a tax deduction in the
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hands of the company and Mr Jones being assessed on
salary and wages at a lower rate of tax than the company
would have been assessed had the payment not been
made. There is no obvious commercial connection
between the outgoing and the deriving of assessable
income. The income has been derived and the deduction
is in substitution of dividends which would have been
paid or the profit accumulated.

. Further, as the Commissioner points out

(i)  Mr Jones does not appear on PAYE statements of 3 of
the companies (other than E.M. JONES LTD) where he
was paid a salary and directors fees totaling $228,652,
with director's fees of $14,000.

(i) The largest bonus ($1,575,000) is paid by Jones
Industries Ltd, where he does not appear on the list of
employees.

(iii) There is an unreasonable proportion between the profit
before tax without the bonus and the bonus itself. It's
unreasonableness and lack of commerciality is
demonstrated by the figures below, unveiling as a farce,
not a legitimate deduction and an instrument of tax

avoidance.

Company Profit before
Bonus
Tax No Bonus

E.M. Jones Ltd $456,744
$300,000

Jones Ind. Ltd $1,814,590
$1,575,000

Jones Travel Ltd $327,677
$145,000

E.M. Jones (K) Ltd $124,344
$120,000

[2] S.38: The tax advantage obtained under an arrangement must not have

as its purpose or one of its main purposes that of tax avoidance.

We agree with the Commissioner's assertion that the tax advantage was the
deduction claimed by the taxpayer company(s) of an amount accrued but never paid.
Also the advantage of the lower tax rate that Mr Jones was assessed on in his
individual return. Further,

"The arrangement could be said to be the decision by the
company to pay Mr Jones the bonus and claim the tax
deduction. The accrual of the deduction in the book of
accounts of the company(s). The inclusion by Mr Jones of
the amount in his individual return (even though he had not
received the amount). The subsequent decision/action of Mr
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Jones to "return" the money to the company for use as
working capital. In essence no money changed hands. The
company(s) claimed a tax deduction and Mr Jones included
the amount in his assessable/chargeable income."

260 Section 38(2) of the Act sets out 10 considerations in determining whether the
purpose or one of the main purposes of an arrangement is tax avoidance.

"S.38(2)(a) whether the arrangement might reasonably be
expected to have been entered into and implemented in that
particular way if tax avoidance had not been its purpose or
one of its main purposes.”

The only purpose that we can see was for the assessment of the bonus at a lower tax
rate than the companies would have been assessed on.

"S.38(2)(b) whether the rights and obligations arising under
the arrangement might reasonably be expected to have been

270 created under an arrangement not having tax avoidance as its
purpose or one of its main purposes."

We agree that had the arrangement not had tax avoidance as its purpose or one of its
main purposes, there would have been no payment of the bonus and no rights given to
Mr Jones.

"S.38(2) (c) the extent to which the emphasis in the
arrangement is substantially on income factors."

The arrangement converts a payment of dividend with a bonus and ensues that the
payment is received by the taxpayer as employment income and not as dividend
income (as submitted).

280 "S.38(2)(d) the overall effect of the arrangement on the
practical carrying on of any existing business or other activity
to which it relates.”

The arrangement has had no practical effect on the carrying on of the business. As
indicated the companies received a large tax deduction and not paid out any money.
It accrued the amount which was then subsequently re-paid.

""S.38(2)(e) the dependance on the taxpayer for the earning or
accruing of income under the arrangement”.

In the circumstances of this case this condition does not arise.
"S.38(2)(f) the extent of the control over the earning and

290 disposition of income under the arrangement in practice
achieved by the taxpayer".
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The Commissioner indicates that tax returns of the companies still show shareholding
with other shareholders but "at this stage there are no minutes to show or
memorandums to show management approved the payment of the bonus. What
control the taxpayer has achieved is not clear.

"S.38(2)(g), any disadvantage accruing to the taxpayer from
the arrangement.

There appears to be no disadvantage to the companies but as indicated the
disadvantage is to the shareholders who receive less dividends.

"S.38(2)(h)  the tax advantage obtained through the
arrangement.”

As already spelt out the tax advantage is the obtaining of a deductible payment (the
bonus) by the various companies in lieu of a non deductible payment (dividends).

"S.38(2)(i) the income tax and other implications of other
courses of actions open to the taxpayer at the time he entered
into the arrangement.”

If dividends had been paid there would have been no deductions to the companies.

Conclusion

We can only conclude that the arrangement in this case had as its purpose the
avoidance of tax. We accept that the taxpayer himself made this admission. But even
without that admission we are satisfied that the main purpose and certainly one of the
main purposes of the arrangement was tax avoidance.

We accept the Commissioner's contention as to the arrangement, that it was
entered into to gain a tax deduction for the companies and "whilst it is true that a
taxpayer can take advantage of a deduction provision in the Act, it cannot prevent an
anti avoidance provision applying where there is a transaction that is artificial or
contrived. The arrangement achieved a manufactured tax advantage which was
essentially void of economic reality" Further

"Objectively the method adopted was the payment of a
bonus™ In essence the "bonus™ was a disguised dividend."”

A consideration that indicates that the purpose or one of the main purposes was tax
avoidance are that the bonuses that were paid were not connected to performance. Mr
Jones was not an employee of 3 of the companies that paid him the bonus and as
stated "there is no record of how the bonuses were worked out. No minutes have
been produced to show the shareholders/directors agreed to pay the bonuses. If there
was no tax advantage, no bonus would have been paid. It did not appear that bonuses
had been paid in previous years to Mr Jones. The bonuses are unrelated to profit
before tax.

There are various resolutions of the Directors resolving that the bonuses be paid
nearly a year later but they may not be in conformity with the Companies Act nor



Jones Industries Ltd anors v Commissioner of Revenue (TT) 85

how the amount was determined nor why the bonus was merited. There are no
minutes or statement that it is 'fair to the company'.

We are satisfied that the arrangement in this case altered the incidence of tax;
relieved the taxpayer from a substantial liability to pay tax and also avoided liability
to pay tax.

Accordingly the Tribunal reaffirms the tax assessments issued to the applicant
on the 8th March 2006 and reaffirms the decision of the Commissioner to disallow
the objection (dated 10th April 2006) to the tax assessment s by the Commissioner
dated the 9th June 2006.

340 Penalties and Interest to be resolved by the parties.

Costs awarded to the Respondent Commissioner.
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R v Takai

Supreme Court, Nuku'alofa
Andrew J
CR 1/2008

4 April 2008; 29 April 2008

Sentencing — housebreaking and theft — early guilty plea — habitual offender —
imprisonment

The accused appeared for sentencing having pleaded guilty to three counts of
housebreaking and two counts of theft. The offending occurred over a period of
approximately one month in September/October 2007. The 32-year-old accused was
not a first offender. He appeared to be an almost habitual offender. He seemed to
offend in order to obtain alcohol and goods which he then sold. There was little that
could be said in his favour but he was deserving of a 25% reduction in sentence
because of his early guilty plea.

Held:
1. The time for leniency had passed. The community needed to be protected
from the accused and a deterrent sentence was called for.
2. The accused was sentenced to three years imprisonment on each count.
The sentences were ordered to be served concurrently.

Counsel for the Crown : MsFinau
Counsel for the accused : Mr Pouono
Judgment

The accused pleaded guilty to 3 Counts of housebreaking and 2 Counts of theft.
The particulars of each count are as follows:
(1) Count 1 Housebreaking.

On or about 23 September 2007, at 'Ahau you entered Liku'alofa bar owned by Peseti
Ma'afu as a trespasser and committed a crime therein.
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(2) Count 2 Housebreaking.

On or about 1st October, 2007 at Kolovai you entered the dwelling house of Makeleta
Tai as a trespasser and committed a crime therein.

(3) Count3 Theft.

On or about 1st October2007 at Kolovai you took without any colour of rights the
following goods:

1 x black radio with 4 stereo speakers value $1,000.
1 x traditional twin mat (12' long) value $400.
1 x grey CD player $300.

Worth a total value of approximately $1,700 belonging to Sosina Makisi but is under
the care of Makeleta Tai with the intention to deprive her permanently of these goods
and with the intention of converting these goods to your own use.

(4) Count 4 Housebreaking.

On or about 22nd October 2007 at 'Ahau you entered the dwelling house of Laisini
Vuna Mahe as a trespasser and committed a crime therein.

(5) Count 5 Theft.

On or about 22nd October 2007 at ‘Ahau, you took without any colour of rights the
following goods:

1 xfihu mat (12' long) $500.
1 x kuta mat $200.

2 x white fine mats $160.

1 x black handbag $20.

Worth a total of approximately $880 all belonging to Laisini Vuna Mahe with the
intention to permanently deprive her of those goods and with the intention to convert
those goods to your own use.

An undisputed statement of facts is as follows and | quote:

"On or about 23 September 2007, at Ahau, the accused Vae
Takai was working at the Liku'alofa Resort. He got off work
at around 6:00 pm and he went to drink kava at ‘Ahau. When
the kava drinking session finished, the accused came and
continued drinking liquor with others at Fo'ui.

After a while, the accused then went to Liku'alofa Bar to get
more liquor and cigarettes for the drinking party. When the
accused arrived at the Liku'alofa Bar, he opened and took out
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the louvers and entered the bar. He then took some food items
from the bar.

On or about 1 October 2007, at about 2:00 pm at 'Ahau, the
accused Vaea Takai went to the home of Sosina Makisi which
is under the care of Makeleta Tai. He entered through the
fence from the Southern side of the house and then used a
screw driver to force open the sliding door on the Southern
side of the house. The accused then entered the house and
took the good items listed under Count 4.

On or about 5 October 2007, the accused sold the good items
for $200.00 to a lady at the Talamahu Market. None of the
goods were recovered except the black radio with 4 stereo
speakers.

On or about 22 October 2007, Vaea Takai went to the
complainant Laisini Vuna Mahe's house. He went around the
kitchen, opened the window and entered the house. The
accused took from the complainant's bedroom the good items
listed under Count 5.

On the following day, the accused went to the market and
sold the good items to one Lesila Vatikano for $200.00."

These are serious offences of housebreaking and theft. They show that the accused is
a continual offender in this case the offences occurred over a period of approximately
1 month.

The accused is not a first offender and appears to be an almost habitial offender.

In 2007 he received 5 months imprisonment for housebreaking which was
suspended for 1 year plus he was fined $500 compensation for theft.

In 2005 he received 21/2 years for housebreaking and theft to serve 6 months.

In February 2008 at the Magistrates Court he received 6 months imprisonment
for theft suspend for 18 months and 80 hours community serve and 40 hours
community service order for housebreaking. That is not strictly a prior conviction but
it is an offence committed when on bail for these offences and shows that he is an
incorrigible offender.

The accused is aged 32. His father is deceased and his mother lives in New
Zealand. He married in 1995 and separated in 2004. There were no children. He had
been working as a caretaker at Liku'alofa resort at the time of the 1st offence.

He had in fact breached the suspended sentence (on the 4th March 2005) and he
served that sentence which had been suspended.

There is little that can be said on the accused's favour. He seems to offend in
order to obtain drink and goods which he then sells.

However he has pleaded guilty to the charges and that is deserving of a
reduction in sentences, in my view of 25%.
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His problem seems to be partly his drinking habits. He has attended or is
attending the Salvation Army who report that he is making progress but that does not
seem to have stopped his Re: offending.

The accused has been every chance in the past and has been treated with
leniency but he has responded by re: offending. In the circumstances the time for
leniency has past and the community needs to be protected from the accused and a
deterrent sentence needs to be imposed.

Would you stand up please. For these offences you would have been imprisoned
for 4 years. Due to your plea of guilty that is reduced to 3 years.

On each count the accused is sentenced to imprisonment for 3 years. The
sentences are to be served concurrently.
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Wang v Fund Management Ltd anor

Land Court, Nuku'alofa
Ford CJ; Land Assessor George Blake
LA 03/2006

4, 12-14, 25-27 February, 3-6 March 2008; 29 April 2008
Civil law — claim of fraud — insufficient evidence — claim failed

In June 1993 Dr Wang had acquired a 50 year lease over a 5920 m? area of land in the
middle of the commercial centre of Nuku'alofa. The leasehold interest in the property
had an estimated value of $1.18 million. A mortgage was taken out with the ANZ
Bank. Dr Wang defaulted in his payments under the mortgage and the ANZ Bank, as
mortgagee in possession and pursuant to orders from the Land Court, re-leased the
property to the defendants. Dr Wang claimed that his signature on four of the
documents relating to the agreements to re-lease and the court orders were forgeries
and he sought a declaration that they, therefore, be declared nullities. He also sought
damages in the total sum of USD $1.5 million and an order returning the whole of the
leasehold land to himself.

Held:

1. The standard of proof in any civil litigation was on the balance of
probabilities and that remained so even where the matter to be proved
involved criminal conduct or fraud. However, the strength of the evidence
necessary to establish a fact or facts on the balance of probabilities may
vary according to the nature of what was sought to prove. Clear or cogent
or strict proof was necessary were so serious a matter as fraud was to be
found. The rationale for such requirement reflected a conventional
perception that members of society did not ordinarily engage in fraudulent
or criminal conduct and the court should not lightly make such a finding.

2. The court did not find Dr Wang a convincing or credible witness and it
rejected the evidence of the only corroborative witness called on his
behalf. No handwriting expert was called to support the plaintiff's
contention of fraud. The plaintiff failed in his claim and the defendants
were awarded costs to be agreed or taxed.
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Cases considered:
Bannister v Walton (1993) 30 NSWLR 699
Cowley v Tourists Services Ha'apai Ltd and Fund Management Ltd [2001]
Tonga LR 183
Jeans v Cleary [2006] NSWSC 647
Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd [1992] HCA 66

Statute considered:
Evidence Act (Cap 15)

Counsel for the plaintiff : Mr Edwards
Counsel for the defendants : Mr Niu
Judgment

Introduction

[1] Counsel sensibly agreed that the trial would be confined to liability and, if
necessary, a further fixture could be made to deal with issues of quantum.

[2] The plaintiff, who resides in Singapore, is a naturalised Tongan citizen. His
surname is also spelt "Wong" and that name appears frequently in many of the
documents relating to this case. He told the court that he held a doctorate in
economics from the University of Singapore which he attended between 1969 and
1972. | will refer to him in this judgment either as Dr Wang or simply as "the
plaintiff". Dr Wang told the court that he is in the telecommunications business and
he has manufacturing businesses in China and Singapore. He also operates hotel
businesses in Indonesia and Beijing and he owns the new Royal Tonga International
Hotel at Fua'amotu.

[2] The background to the case is complicated and other proceedings relating to the
land which is the subject matter of the action have already been heard and disposed of
in this court and in the Court of Appeal (see: Cowley v Tourists Services Ha'apai Ltd
and Fund Management Ltd [2001] Tonga LR 183. The land in question (known as
"Finefekai") comprises of an area of 5920 m? or la 1r 34p in the middle of the
commercial centre of Nuku'alofa. On the northern half of the property now stands the
Fund Management office complex. On the southern half of the property stood the Star
CinemaTheatre complex and shopping complex which was totally destroyed in the
riots of 16 November 2006. There was evidence that the value of the leasehold land is
now $1.18 million Pa'anga.

[3] Under a deed of lease dated 15 June 1993 the whole of the land in question had
been leased by his late Majesty King Taufa'ahau Tupou IV, with the prior consent of
Cabinet, to the plaintiff Dr Wang for a term of 50 years expiring on 14 June 2043. In
the present case, Dr Wang argued, in effect, that that should still be the position and
he should still be the lessee of the whole block of land but he claims to have been
deprived of his "exclusive property interests in the entire Finefekai land™ by two court
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orders which were obtained by a conspiracy of fraud and false representations on the
part of the defendants. The statement of claim comprises of two seperate causes of
action, each relating to the respective court orders just referred to. The plaintiff claims
relief in the form of damages in the total sum of USD $1,500,000, a declaration that
the relevant court judgment is a nullity and effectively the return to himself of the
whole of the Finefekai leasehold land together with costs.

[4] Chronologically, the first court order the plaintiff claims was obtained by fraud is
an order of Acting Chief Justice Lewis made in the Supreme court on 24 February
1998 in Action No. C 432/98. This order forms the basis for the plaintiff's second
cause of action but I shall deal with it first because chronologically it was first in time
and, as the allegations in each cause of action are similar, my decision in relation to
the validity of the order made by Lewis ACJ. will inevitably also be largely
determinative of the plaintiff's other cause of action.

Cause of action relating to proceeding C 432/98

[5] The court file records that the parties to this proceeding were the ANZ Bank as
Mortgagee in Possession (applicant); Dr Wang as Mortgagor; Fund Management Ltd
as First Respondent and Tourists Services Ha'apai Ltd as Second Respondent. This
proceeding was not the normal type of case that comes before the court. In fact, it was
quite an exceptional proceeding. The file was opened and closed on the same day,
namely, 24 February 1998.

[6] It appears that what happened was that on 24 February 1998 counsel for the ANZ
Bank, Mr John Appleby, attended before Justice Lewis in his Chambers along with
other counsel and presented an application to the Judge to make certain orders by
consent the terms of which were embodied in a draft order attached to the application.
There were four affidavits filed in support of the application. The most substantial
affidavit was made by Mr Gary Ayre, Manager of the ANZ Bank in Nuku'alofa. He
explained the background to the litigation and | will endeavour to summarise his
evidence in that affidavit.

[7] Mr Ayre deposed that on 28 May 1997 the bank made a loan to Dr Wang secured
by way of mortgage over his lease of the Finefekai land. On 9 July 1997 Dr Wang
requested a partial discharge of the mortgage to enable him to sell off half of his
leasehold land at Finefekai to Fund Management Ltd. The partial discharge was duly
granted. The ANZ Bank actually advanced funds to Fund Management Ltd under a
mortgage to enable the company to make the purchase from Dr Wang. Problems were
encountered, however, which | need not go into in having the Finefekai lease
subdivided into two leases and as at the date Mr Ayre swore his affidavit, namely 24
February 1998, although the Bank had advanced the funds to Fund Management Ltd
under its mortgage, neither the lease to Fund Management Ltd or the bank's mortgage
had been registered. The bank was obviously concerned about the situation.

[8] Mr Ayre explained that on 12 November 1997 the bank had served a Notice of
Default on Dr Wang under his mortgage and on 26 November 1997, having received
no money to remedy the default, the bank had taken possession of Dr Wang's
leasehold interest in the property. Mr Ayre then related how Dr Wang had entered
into an Agreement to Re-Lease dated 9 February 1998 which provided for the sale of
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the remaining half of his Finefekai leasehold land to Tourists Services Ha'apai Ltd, a
subsidiary of Fund Management Ltd. The ANZ Bank was lending further money to
Fund Management Ltd to enable Tourists Services Ha'apai Ltd to complete that
purchase.

[9] The Agreement to Re-Lease dated 9 February 1998 provided that in consideration
of the sum of USD $110,000, Dr Wang would surrender his interest in the lease to
enable a new lease to be issued for one half of the land to Tourists Services Ha'apai
Ltd. The settlement date under the agreement of 9 February 1998, by which time Dr
Wang was expected to have had the Ministry of Lands subdivide the Finefekai land
into two halves with a new lease in respect of one half issued to Tourists Services
Ha'apai Ltd and a new lease of the other half issued to Fund Management Ltd, was
stated to be 28 February 1998. Mr Ayre further explained that the proceeds of the sale
to Tourists Services Ha'apai Ltd would be sufficient to clear Dr Wang's total
indebtedness with the ANZ Bank which at that stage stood at USD $108,507.42 or
TOP $144, 047.12.

[10] An unusual feature of the case is that the written agreements to sell the leasehold
interests to Fund Management Ltd and Tourists Services Ha'apai Ltd both contained
an incorrect sale price. The 27 June 1997 agreement to sell the lease of half the
interest in Finefekai to Fund Management Ltd showed a sale price of USD $120,000
whereas the actual price paid by Fund Management Ltd was USD $340,000. The
other agreement dated 9 February 1998 to sell the lease of the remaing half of the
land to Tourist Services Ha'apai Ltd showed a sale price of USD $110,000 whereas
the actual price paid by the company was USD $225,000. The evidence from the
defendants' witnesses, which | accept, established that the lower figures in each case
were shown in the written agreement at the specific request of Dr Wang. The
reasoning behind the insertion of the lower sale price in the deeds was not apparent
from the evidence.

[11] It was against that background that the ANZ Bank sought the consent order from
Acting Chief Justice Lewis. The orders directed the Minister of Lands to effect a
subdivision of the whole of the Finefekai land by dividing the leasehold into two
halves and having two new subleases issued in the names of Fund Management Ltd
and Tourists Services Ha'apai Ltd respectively. The order further directed the
Minister of Lands to register the new subleases and the mortgages over each in favour
of the ANZ Bank forthwith.

[12] In addition to the affidavit filed by Mr Ayre, affidavits in support of the ANZ
Bank's application in C 432/98 were also filed by Mr Alistaire Hutchison, director of
Fund Management Ltd; George Nakao, director of Tourists Services Ha'apai Ltd and
by Dr Wang. The three deponents all swore that they consented to the court making
the orders sought by the ANZ Bank. All the supporting affidavits were sworn on the
same day, namely, 23 February 1998. In his affidavit Dr Wang acknowledged that he
had defaulted in repayment of his loan obligations to the ANZ Bank and that the bank
had taken possession of his leasehold interest in the Finefekai land as "mortgagee in
possession". He confirmed that he had entered into the Agreement to Re-Lease dated
9 February 1998 under which he would sell the remaining half of his leasehold
interest to Tourists Services Ha'apai Ltd and he authorised the bank to use the
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proceeds of that sale to settle his indebtedness with the bank and any surplus funds
were to be returned to himself. He concluded: "I consent to the orders being sought
by the Applicant".

[13] In the present proceeding, Dr Wang alleges that the consent order in proceeding
C 432/98 was obtained by fraudulent misrepresentation. The principal allegations he
makes in this regard are: (1) that he was unaware and did not have any notice of that
court action either on or before 24 February 1998 and (2) he did not enter into or
authorize any person on his behalf to enter into the Agreement to Re-Lease dated 9
February 1998 and his purported signature on the said agreement was a forgery.
Although the amended statement of claim runs to 81 paragraphs and is complex and
detailed the plaintiff does not specifically allege anywhere in his pleading that the
affidavit in his name referred to in the previous paragraph consenting to the orders
sought by the ANZ Bank was a forgery. He was, however, asked about the affidavit
dated 23 February 1998 in his examination in chief to which he responded that it was
not his signature, he did not sign it and he did not become aware of the existence of
the affidavit in question until June 2005. Those are all serious allegations. In both the
Agreement to Re-Lease dated 9 February 1998 and the affidavit of 23 February 1998
the signature for Dr Wang was witnessed by, Lopeti Foliaki, who was at the time a
local law practitioner and Commissioner for Oaths.

[14] In his amended statement of claim filed on 11 February 2008 the plaintiff raises
for the first time other allegations in relation to the 9 February 1998 Agreement to
Re-Lease perhaps the most significant of which is the fact that it was purportedly
signed between Dr Wang and Tourists Services Ha'apai Ltd but Tourists Services
Ha'apai Ltd was not incorporated until 20 February 1998. Another allegation is that
instead of a company seal in the name of Tourists Services Ha'apai Ltd, a stamp with
the word "CONFIDENTIAL" had been used and the persons who purported to sign
the agreement as directors of Tourists Services Ha'apai Ltd were not, in fact,
directors. He also raised some other new matters. In an affidavit sworn on 6 February
2008, counsel for the plaintiff explains that the proposed amendments to the
pleadings do not add any new cause of action but simply provide better particulars of
the allegations of fraud. Counsel for the defendants accepted that the company was
not incorporated until 20 February 1998 but he submitted that the agreement of 9
February 1998 was ratified by the company on 23 February 1998, after its
incorporation. In his closing submissions Mr Niu also responded to the other late
allegations raised by the plaintiff. | accept defence counsel's submissions in this
regard. In determining the causes of action based on fraud, | see no need to go outside
the plaintiff's principal allegations of fraud which are those directed at the
documentation containing the alleged forged signature of the plaintiff.

[15] On 23 February 1998 two other agreements were signed up which the plaintiff's
case relies heavily upon. Dr Wang alleges that his signatures on both agreements are
forgeries. Neither agreement appears to have been referred to Acting Chief Justice
Lewis in proceeding C 432/98 but they were produced and relied upon by the Land
Court in the subsequent proceeding which forms the basis of the plaintiff's other
cause of action, namely, proceeding No. L 11/2002.
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Cause of action relating to proceeding No. L 11/2002

[16] The first of the agreements dated 23 February 1998 is the agreement which Mr
Niu correctly stated ratified the 9 February 1998 Agreement to Re-Lease. It is in
identical terms but by that date Tourists Services Ha'apai Ltd had been incorporated.
The use of the "confidential” stamp was explained as an interim measure because of
the delay experienced in obtaining a proper company seal. Its use had been properly
authorised by resolution.

[17] The second agreement dated 23 February 1998 was entitled an "Agreement of
Guarantee". Ostensibly it was made between Fund Management Ltd and Tourists
Services Ha'apai Ltd (referred to as "the Companies™) on the one hand and Dr Wang
(referred to as "the Guarantor") on the other. In the preamble to the agreement Dr
Wang acknowledged that he had not been able to provide the companies with the new
leases for the term and at the rental agreed upon by 28 February 1998 and that as a
result of his breach of contract the companies had suffered loss by way of liquidated
damages. For their part, the companies granted Dr Wang a two-year extension of time
up until 27 February 2000 in which to obtain the necessary consents or confirmation
but if he was unable to comply with those requirements within the time period stated
then he was liable to the companies for liquidated damages in the sum of USD
$225,000. In the final part of the agreement it was also acknowledged that the
companies had placed a caveat over the site of what is now Dr Wang's Royal Tonga
International Hotel at Fua'amotu.

[18] As already noted, Dr Wang denied any knowledge of these two agreements and
the central allegation in his fraud cause of action is that his signature on both
documents was a forgery.

[19] Proceeding L 11/2002 is a claim by Fund Management Ltd and Tourists Services
Ha'apai Ltd against Dr Wang commenced by writ and statement of claim dated 18
September 2002. In the statement of claim the plaintiff companies recite the
complicated background to the case up to the time of the signing of the Agreement of
Guarantee dated 23 February 1998 which gave Dr Wang a two-year extension of time
in which to provide each of the plaintiffs with a lease of half the Finefekai land for a
term and at the rental agreed upon. The statement of claim alleged that Dr Wang had
failed to provide the necessary leases by 27 February 2000 and that he had further
failed to pay the agreed sum of liquidated damages. By way of relief, therefore, the
plaintiffs sought liquidated damages in the sum of USD $225,000 together with
interest on that sum from 28 February 1998.

[20] On 20 September 2002 the plaintiff's in action L 11/2002 made an ex parte
application to the court for an order for substituted service of the writ and statement
of claim. In support of the application, an affidavit was filed by Vaha'i Foliaki a law
practitioner then employed in Mr Niu's Law office (Mr Foliaki is now a magistrate).
In his affidavit, Mr Foliaki deposed that neither himself nor the plaintiffs had been
able to ascertain Dr Wang's whereabouts for service of the proceedings. He further
deposed that he knew that a lawyer, namely Mr Lopeti Foliaki, had been acting as
counsel in Tonga for Dr Wang in different court cases but Lopeti Foliaki had left
Tonga for the USA and he (the deponent) did not know when he would be back in the
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Kingdom. An order for substituted service was duly made requiring the plaintiffs to
give formal notice of the proceedings in both the English and Tongan languages in
the Tonga Chronicle newspaper. That order was duly complied with but it attracted
no response from Dr Wang.

[21] After a formal proof hearing on 13 February 2003 the Land Court entered
judgment for the plaintiffs against Dr Wang in the sum of USD $225,000 together
with interest thereon at 15% from 28 February 1998 until payment. The thrust of the
plaintiff's cause of action in the present case alleging that the formal proof judgment
in proceeding 11/2002 was obtained through fraud was the allegation that at the
formal proof hearing on 13 February 2003 the plaintiffs had produced to the Land
Court in evidence "three forged agreements”, namely the Agreement to Re-Lease
dated 9 February 1998, its replica dated 23 February 1998 and the Agreement of
Guarantee dated 23 February 1998. Those are the same agreements that have already
been analysed in this judgment.

[22] Subsequently, after again giving formal notice in the Tonga Chronicle
newspaper, the plaintiffs in proceeding LA11/2002 began taking steps to enforce their
judgment. They obtained a writ of distress against Dr Wang under which the Chief
Bailiff seized a Mercedes-Benz motor vehicle and steps were taken to sell by way of
tender Dr Wang's leasehold interest in his land at Fua'amotu. It was sometime after
those developments that Dr Wang appears to have began seeking legal advice. In
cross-examination he admitted instructing Mr William Edwards to act for him in
about June 2004. On 20 July 2004 the court received a notice of change of solicitor
confirming that Ms Helu would now be appearing on behalf of Dr Wang "in place of
Mr Lopeti Foliaki & Mr Appleby former members of the Tongan Law Society." In
August 2004 Mr Charl Hirschfeld, barrister from Auckland, took over acting for Dr
Wang and in February 2006 he issued the present proceedings. In April 2007 Mr
Hirschfeld sought and was granted leave to withdraw and Mr Clive Edwards took
over acting as counsel.

Evidence for the plaintiff

[23] Essentially the case revolves around Dr Wang's purported signature on four
documents which he claims are forgeries. To the extent that the court relied on those
documents in the two sets of proceedings referred to, the plaintiff alleges that the
resulting Consent Order and formal proof Judgment were obtained through fraud and
he accordingly seeks a declaration that they be declared nullities. He also seeks an
order rescinding the writ of distress issued on 12 May 2004.

[24] The four documents which Dr Wang alleges are fraudulent are:

()  the Agreement to Re-Lease dated 9 February 1998

(1) the Agreement to Re-Lease dated 23 February 1998

(11) the Agreement of Guarantee dated 23 February 3, 1998,
and

(IV) the affidavit in the name of Dr Wang sworn on 23
February 1998 and filed in support of the ANZ bank's
application for consent orders.
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[25] Dr Wang was in the witness box for two days. He is now 56 years of age and is
clearly unwell. On a number of occasions, particularly during cross-examination, his
evidence was interrupted while he took his prescribed medication. His re-examination
was not completed because of concerns about his health and his anxiety to return to
Singapore. In the end special leave was granted allowing him to leave and catch an
early morning flight home without having completed the final part of his evidence.

[26] Dr Wang told the court that he had paid His Majesty, the late King Taufa'ahau
1V, USD$500,000 for a 50 year lease of the whole of the Finefekai property and that
he intended to develop a large shopping and office complex on the site. At the same
time he was in the process of building an international hotel on a site he had acquired
a lease over close to the airport at Fua'amotu. He said that during a visit to Tonga in
the middle of 1997 he was introduced by a Mr Lopeti Foliaki, a local law practitioner
whom he had known for some time, to a Mr Alistaire Hutchison of Fund
Management Ltd and to Trevor Stevenson, a local lawyer who acted for Fund
Management Ltd. The meeting took place at the International Dateline Hotel.

[27] It was not clear from Dr Wang's evidence what the motivation was or how the
negotiations proceeded. Dr Wang indicated that there may have been more than the
one meeting. In any event the meetings resulted in the drawing up and signing of an
Agreement to Re-lease dated 27 June 1997. The recitals included an
acknowledgement that Dr Wang held the leasehold estate of the land in question and
Fund Management was desirous of subleasing part of that land. The agreement
provided that, subject to the consent of Cabinet, the land would be split into two and,
in consideration of the sum of USD $120,000, a new sublease would be issued for the
northern half in the name of Fund Management Ltd and a sublease of the southern
half would be issued in the name of Dr Wang.

[28] Dr Wang did not dispute that he duly signed that agreement dated 27 June 1997.
His signature was witnessed by Mr Stevenson. The common seal of Fund
Management Ltd was affixed in the presence of Mr Stevenson and Mr Hutchison who
describe themselves as Directors and Robina Nakao who was described as Secretary.
Dr Wang told the court that he recalled attending the office of the Minister of Land to
try and hasten the production of the original lease to allow for the new subleases to be
drawn up. Dr Wang said in evidence that he did not have a lawyer at that stage and he
told Mr Stevenson he did not have a lawyer but Mr Stevenson simply replied, "Don't
worry. | will protect you. | will be your lawyer." He said that shortly after 27 June
1997 he returned to Singapore but before he left Mr Stevenson said to him that he
"would do the rest."”

[29] Although he could not be specific as to the date, Dr Wang said that towards the
end of 1997 he underwent major bypass surgery in Singapore. He said that he did not
return to the Kingdom of Tonga until September 1998 when, at the request of the
Tongan police, he gave evidence in a deposition hearing in a case against the late
Noble, Hon Fakafanua. That, then, was the thrust of the plaintiff's evidence. He had
not been in Tonga in February 1998 when the four documents in question were drawn
up and signed and his signature on each of the respect of documents was a forgery.
As he put it, " In February 1998 | was in Singapore in my house taking medication
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every day." He said that he did not become aware of the existence of the four
documents and the relevant court orders until June 2005.

[30] In his examination in chief Dr Wang had produced his current passport which
had been issued on 22 July 2005. In cross-examination he was asked whether he
could produce his previous passport to show that he was not in Tonga in February
1998. Dr Wang first said that he had returned it to the Foreign Affairs Department in
Tonga but when he was challenged on that statement he said that he had given it to
the Minister of Police. When Mr Niu then asked him which Minister of Police he had
given it to, the witness responded that he had given it to the police. At that point the
court adjourned for the day and Dr Wang was invited to make inquiries as to the
whereabouts of his old passport. When the court resumed the following morning he
was asked by counsel whether he had had any luck in trying to find his old passport
but he simply responded, "no".

[31] Dr Wang was also closely questioned in cross-examination about the timing of
the major bypass surgery he said he had undergone in Singapore at the end of 1997
and it was put to him that his operation had taken place in September 1998, not 1997.
Dr Wang strongly denied that proposition. Mr Niu then referred him to a letter dated
2 September 1998 which he (Dr Wang) had faxed to the Deputy Police Commander
in Tonga seeking the postponement, for health reasons, of the preliminary inquiry he
was required to attend in connection with the case against Hon Fakafanua which is
referred to earlier in this judgment. Dr Wang had enclosed with his letter a letter from
his doctor dated 1 September 1998 which read:

"1 September 1998
To whom it may concern.
Dear Sir

Mrs H. C. Wang is in Singapore with her husband who has
had heart bypass surgery. He needs to stay on in Singapore
for two weeks for medical treatment. His wife needs to be
with Dr Sam Wang to look after him.

Yours sincerely

Dr Charles Toh"

It was put to Dr Wang that it was clear from that letter that the operation had taken
place in 1998, not 1997. Dr Wang responded, "he was not the operating doctor. He is
our family doctor."”

[32] The most forceful challenge Dr Wang faced in cross-examination related to his
assertion that he had not been in Tonga in February 1998 and the signatures on the
documents in question were forgeries. Mr Niu very fairly put it to the witness that the
principal witnesses for the defendants, namely, Mr Alistaire Hutchison, Mr Trevor
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Stevenson, Mr Gary Ayre, George Nakao and Robina Nakao would all give evidence
and say that he was with them in Tonga when the documents were signed on 23
February 1998. Dr Wang responded that he believed that they were all part of the
conspiracy of fraud against him. When asked specifically what he would say about
Robina Nakao's evidence that she was one of the people in the office with him in
February 1998 when the documents were signed, he responded, "I say nothing."

[33] In a painstaking way Mr Niu then proceeded to invite Dr Wang to compare the
signatures in the four documents in question with other signatures that Dr Wang
accepted were his own. More than once he responded that the signatures looked
similar but he did not sign the documents in question. He said that he had four
different signatures including a Chinese signature. He described one of the of four as
the signature he used solely for money matters.

[34] The second witness for the plaintiff was Mr Lopeti Foliaki who now resides in
California in the USA. He said that he had practised as a law practitioner in Tonga
between 1995 and 2002. Mr Foliaki told the court that he had first met Dr Wang in
1987 at a trade show in San Francisco and they have remained friends ever since. At
the time of their initial meeting Mr Foliaki was Consul-General for the Government
of Tonga. The witness said that when he came to Tonga in 1995 he began working for
the law firm of Stevenson, Nelson & Mitchell. Mr Stevenson was based in Samoa and
visited Tonga from time to time. Mr Nelson was based in Samoa and Mr Mitchell in
the Cook Islands. Mr Foliaki said that he became a partner in the firm in 1996 and the
name was then changed to Stevenson, Nelson, Mitchell & Foliaki he confirmed that
the firm represented Fund Management Ltd.

[35] Mr Foliaki recalled the meeting at the Dateline Hotel in June 1997 when he
introduced Dr Wang to Mr Alistaire Hutchison and Robina Nakao. He said that he
had been asked by Mr Stevenson to make the introduction but he could not recall
seeing Dr Wang again after making the introduction in the hotel. In examination in
chief he was asked by Mr Edwards whether he was acting for Dr Wang at the time
and he replied: "No, | was just a friend. | did not represent him."

[36] Mr Foliaki was then asked about the four documents alleged to be forgeries
because in three of them he had signed as a witness to Dr Wang's signature. The
fourth document, namely, the Agreement of Guarantee dated 23 February 1998 had
been witnessed by Mr Stevenson. Mr Foliaki replied that he had been given a bundle
of documents by Mr Stevenson which had been tabbed for signing and Mr Stevenson
had shown him the Agreement of Guarantee and said, "I witnessed Dr Wang's
signature on this document. Could you do the rest." Mr Foliaki said that he had
people with him in his room but Mr Stevenson asked him if he could witness the
documents straight away because there were people waiting for them. Mr Foliaki said
that he noticed that there were people in Mr Stevenson's office at the time so he just
went ahead and signed. Afterwards he took the bundle of documents to Mr
Stevenson's office and gave them to him. He confirmed also that the Agreement to
Re-Lease dated 9 February 1998 was one of the documents he had witnessed on 23
February.

[37] Mr Foliaki said that he did not see Dr Wang on the day in question. He was
asked in examination in chief whether he had inquired as to where Dr Wang was and
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he replied: "No, Stevenson wanted the documents signed straight away because
people were waiting and | had clients in my office | had to see."

[38] In cross-examination it was put to Mr Foliaki that he had done an unlawful thing
in witnessing Dr Wang's signature if he had not seen him sign the documents. Mr
Foliaki said that he did not expect the documents to be put to the court. He said that
what he did, "troubled me then and it troubles me now." Mr Foliaki was later recalled
in relation to a particular aspect of the evidence and again he confirmed that he had
never been instructed by Dr Wang in respect of any matter relating to Fund
Management Ltd and he had not seen Dr Wang in February 1998. In his cross-

430 examination on that occasion, he was asked whether he had been at court when
Justice Lewis dealt with the consent order application. Mr Foliaki said, "l was not
there." He said, "the last time | saw Dr Wang was in 1997 and | did not see him again
until April/May 1998."

Evidence for the defendants

[39] One of the first witnesses for the defendants was David Corbett who in February
1998 was working as a law practitioner for Stevenson, Nelson, Mitchell & Foliaki. He
recalled Dr Wang. He said that he used to come to the office and see Robert (Lopeti)
Foliaki. He recalled the occasion of the signing of all the documents in February
1998. He said that he was not directly involved but Mr Stevenson had asked him to

440 accompany him to the ANZ Bank and the documents were signed in the conference
room at the main branch of the bank. The people he recalled who were present at the
signing were Gary Ayre, Robert Foliaki, Dr Wang, Trevor Stevenson, Alistaire
Hutchison and himself. Later he recalled that John Appleby was also present as the
lawyer acting for the ANZ Bank. Mr Corbett recalled that Mr Foliaki had his
Commissioner for Oaths stamp pad with him. He was asked in examination in chief:
"And did you see anybody sign any documents?" His response was: "I'm sure Dr
Wang signed the documents, Robert and Gary Ayre and Trevor."

[40] The next witness called by Mr Niu was 52-year-old John Appleby who is now a
barrister & solicitor in Auckland but between 1993 and 1999 he practised as a sole

450 practitioner in Tonga and one of his clients was the ANZ Bank. He described how Dr
Wang had defaulted in his loan repayments and the bank had taken possession as
mortgagee of his interest in the Finefekai property. Mr Appleby explained the various
agreements that were subsequently negotiated to enable the leasehold property to be
subdivided into two with one half being leased to Fund Management Ltd and the
other to Tourists Services Ha'apai Ltd. From the proceeds of sale Dr Wang would be
able to pay off his ANZ mortgage in full. Mr Appleby explained that in acting for the
bank he was the driving force behind the various transactions but Mr Foliaki was
acting for Dr Wang and Mr Stevenson was acting for the two companies.

[41] In reference to the signing of the various documentation on 23 February 1998,

460 Mr Appleby said that from memory they were all together in a room at the bank
because there were a large number of documents to be signed. He named those
present as Mr Stevenson, Dr Wang, Mr Ayre, Mr Corbett, Robert Foliaki and himself
Mr Appleby volunteered the comment that he and the bank manager, Mr Ayre, had a
policy of not meeting with Dr Wang alone because they did not trust him.
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[42] Mr Appleby recalled taking all the documents to court for filing after they had
been signed and he said that Mr Stevenson and Mr Foliaki went along to the court
with him and they returned the following day to pick up the sealed order. The witness
said that he would not have taken the documents to court unless Dr Wang had
consented to the transaction because the whole object of the exercise was to complete
what was effectively a mortgagee sale with Dr Wang's consent. He said that he, Mr
Stevenson and Mr Foliaki had all appeared before Acting Chief Justice Lewis in
support of the consent order application and Mr Foliaki was acting for Dr Wang
throughout.

[43] The next witness for the defence was Mr Trevor Stevenson. In his opening, Mr
Edwards had accused him of being the mastermind behind the fraudulent conspiracy.
He said that he acted for Fund Management Ltd and Tourists Services Ha'apai Ltd in
the whole transaction as well as acting for Dr Wang. Dr Wang, Mr Edwards claimed,
did not receive any independent legal advice. In a similar vein, Dr Wang in his
evidence accused Mr Stevenson of being the main fraudster.

[44] Mr Stevenson was in the witness box for more than 2 1/2 days and he was cross-
examined at length. He explained how, at the relevant time, he was based in his law
practice in Samoa but he would visit Tonga on legal business whenever there was a
need. He described the complicated arrangement his law firm had with Mr Foliaki.
He described his firm as having "an association" with Mr Foliaki but he denied that
Mr Foliaki was ever a partner in the firm. He indicated that at one stage the firm had
invited Mr Foliaki to become a partner but before that happened they learned that he
had been disbarred in Hawaii and so the partnership arrangement was never
formalised. He said that Mr Foliaki had his own clients in the Tonga office and his
own accounting system. In cross-examination, Mr Stevenson accepted Mr Edward's
proposition that by allowing Mr Foliaki to have his name on the letterhead, the firm
was holding him out as a partner. For his part, Mr Foliaki denied that he had ever
been disbarred and he claimed that he was, in fact, a partner.

[45] Apart from the confusing evidence referred to in the previous paragraph relating
to Mr Foliaki's status, Mr Stevenson gave a clear account to the court of the various
transactions leading up to the signing of the alleged fraudulent documents. Mr
Stevenson said that he acted only for Fund Management Ltd and Tourists Services
Ha'apai Ltd and it was Mr Foliaki who had acted throughout for Dr Wang and given
him his legal advice. He claimed that Dr Wang was "definitely there signing
documents on the 23rd of February" along with Mr Foliaki. In reference to the
numerous documents signed on 23 February and the application to Justice Lewis for
the consent orders, Mr Stevenson told the court that he (for the two companies); Mr
Robert Foliaki (for Dr Wang) and Mr Appleby (for the ANZ Bank) all worked
together on the different documents and they were typed up in his office. He then told
how he along with Mr Foliaki and Mr Appleby had attended Acting Chief Justice
Lewis in Chambers when the consent orders were made.

[46] Mr Niu then called Mr Ayre, the former manager of the ANZ Bank in Tonga. He
told the court about the problems he had encountered in relation to Dr Wang's default
under the bank's mortgage. He said that Dr Wang had been "well in arrears” with his
mortgage payments. Expanding on that comment in cross-examination, Mr Ayre said:
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510 "We had given him ample opportunity to clear his arrears with the bank and he
declined to do so." Mr Ayre explained how the rescue package had been put together
and submitted to Acting Chief Justice Lewis for consent orders. He described Dr
Wang as a very difficult person to contact because of his travel commitments but he
said that Dr Wang was present on 23 February when all the documents were signed.
In cross-examination he acknowledged that, after 10 years, he couldn't specifically
recall seeing Dr Wang sign.

[47] The final three witnesses called on behalf of the defence were Mr Alistaire
Hutchison from Auckland who is a shareholder and the Chairman of Fund
Management Ltd. He also holds other directorships and is a very experienced

520 businessman. George Nakao, who is also a director of a number of companies
including Fund Management Ltd and Tourists Services Ha'apai Ltd and Robina
Nakao, the Chief Executive Officer of Fund Management Ltd. There is no need for
me to traverse the evidence given by these witnesses. Suffice it to say that they were
all involved in varying degrees in the negotiations and transactions which culminated
in the preparation and production to the court of the documentation in question. They
were all adamant that Mr Robert Foliaki had been acting for Dr Wang throughout
those negotiations and that he and Dr Wang had been present at the signing on 23
February 1998. When it was put to Mr Hutchison that Dr Wang had given evidence
saying that he was not present that day, the witness responded, "I find that an

530 extraordinary statement. | saw him here." Mr Hutchison was the principal negotiator
for the two companies. He described Dr Wang as, "not an easy person to deal with"
and later "quite an extraordinary person to deal with."

The law

[48] As in any civil action, the plaintiff bears the onus of proof on the balance of
probabilities but, given the gravity of the allegations of alleged forgery, the law
requires that the court should be comfortably satisfied on the balance of probabilities
before such a finding is made: Bannister v Walton (1993) 30 NSWLR 699, 711. As
noted in the recent decision of the Supreme Court of New South Wales in Jeans v
Cleary [2006] NSWSC 647, the balance of probabilities standard of proof is:

540 "qualified having regard to the gravity of the questions to be determined. The test has
been said to be whether the issue has been proved to the reasonable satisfaction of the
court, such satisfaction not being produced by inexact proofs, indefinite testimony, or
indirect inferences."

[49] In Jeans v Cleary the court noted that the rationale for this approach had been
explained in the High Court decision of Neat Holdings Pty Ltd v Karajan Holdings
Pty Ltd [1992] HCA 66:

"The ordinary standard of proof required of a party who bears
the onus in civil litigation in this country is proof on the
balance of probabilities. That remains so even where the
550 matter to be proved involved criminal conduct or fraud. On
the other hand, the strength of the evidence necessary to
establish a fact or facts on the balance of probabilities may
vary according to the nature of what is sought to prove. Thus,
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authoritative statements have often been made to the effect
that clear or cogent or strict proof is necessary " where so
serious a matter as fraud is to be found". Statements to that
effect should not, however, be understood as directed to the
standard of proof. Rather, they should be understood as
merely reflecting a conventional perception that members of
our society do not ordinarily engage in fraudulent or criminal
conduct and a judicial approach that the court should not
lightly make a finding that, on the balance of probabilities, a
party to civil litigation has been guilty of such conduct."

Conclusions

[50] The only corroborative evidence for the plaintiff was that given by his long-time
friend and former law practitioner, Lopeti (Robert) Foliaki. The thrust of Mr Foliaki's
evidence before the court was that he had introduced Dr Wang to the Fund
Management Ltd people and their solicitor, Mr Stevenson, in June 1997 but he had
had no further involvement whatsoever in relation to the various transactions between
Dr Wang and Fund Management Ltd / Tourists Services Ha'apai Ltd. Mr Foliaki said
that on 23 February 1998 he had been asked by Mr Stevenson to witness Dr Wang's
signature on various documents but he had not actually seen Dr Wang sign the
documents nor had he seen Dr Wang in Tonga around that date. His evidence was
that the last time he saw Dr Wang was in 1997 and then he did not see him again until
April/May 1998. He strongly denied ever having acted for Dr Wang in connection
with any aspect of the transactions in question.

[51] After the completion of the trial and in preparation for this judgment, | had
occasion to peruse the court records relating to the earlier cases referred to in
evidence, in particular proceeding No.C 432/98, and noted that in his Bench Book
entry for 24 February 1998, Acting Chief Justice Lewis had recorded the names of
counsel present for the consent order application as:

"Appleby ANZ
Stevenson Fund Management & Tourist Ha'apai Services
with Corbett

Foliaki Practitioner for Mtgor Wong."

[52] A copy of the entry in the Judge's Bench Book was circulated to counsel and
they were given the opportunity to file any further submissions. Both responded
positively. Mr Edwards filed with his submission an affidavit from Lopeti Foliaki
which | set out in full:

"I, Lopeti Foliaki of Ma'ufanga but now of 208 Sierra Vista
Ave, Mountain View, California, United States of America,
retired swear:
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1. I have received and read the Court Order dated 21st April
2008 and would like to explain the position.

2. On the morning of the 24 April 1998 Mr Trevor Stevenson
approached me in my office and indicated that there was a
chamber's meeting regarding Fund Management Ltd and Dr
Wang's case before Judge Lewis that morning at 9 a.m. and
that he would appear for the two companies but | should
appear for Dr Wang. He said that he had spoken to Dr Wang
that night and Dr Wang agreed that | should appear on his
behalf.

3. | asked Mr Stevenson whether Dr Wang confirmed his
approval that | would represent him in writing and Stevenson
said that he would obtain the confirmation of my
representation by fax and Dr Wang would bring the original
with him when he came to Tonga within two or three weeks.

4. | then asked Mr Stevenson what the chamber's meeting was
about and he indicated that the ANZ bank was mortgagee in
possession regarding that Finefekai property and Dr Wang
had agreed to sell his lease to Fund Management and Tourists
Services Ha'apai Ltd the funds from which his debt to the
bank would be settled.

5. | never saw or received any subsequent confirmation of
approval for me to represent Dr Wang at the chambers
hearing.

SWORN etc."

[53] I find that affidavit sworn by Mr Foliaki an extraordinary document. Within only
a few weeks of giving evidence denying any involvement whatsoever in the
transactions, apart from his admission of falsely witnessing Dr Wang's signature, Mr
Foliaki, without any explanation, suddenly appears to have had this dramatic recall of
memory to the detailed extent deposed to in his affidavit. | reject his affidavit as a
tissue of lies. | have no doubt that Lopeti Foliaki did, in fact, act for Dr Wang in
connection with the transactions exactly as the defendants' witnesses had claimed. Mr
Foliaki's oral evidence on oath to the contrary, therefore, was false and | have no
hesitation in rejecting his version of events. His recent sworn affidavit simply
exacerbates his deceitfulness. He is a disgrace to the legal profession. It is fortunate,
perhaps, that he no longer practices law within the Kingdom.

[54] One of the features of the plaintiff's case was Dr Wang's complete failure to
produce any reliable evidence to confirm his two principal assertions that: (1) he had
had his bypass surgery at the end of 1997 and (2) he was not in Tonga in February
1998. The letter from Dr Charles Toh dated 1 September 1998 referred to in
paragraph [31] above can only mean that as at the date the letter was written Dr Wang
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was recovering from heart bypass surgery he had undergone only recently - not 12
months beforehand. In his accompanying letter to the Police Commander in Tonga
dated 2 September 1998, Dr Wang said: "I confirm our conversation on 25 August
1998 . . . Please note that at that point of time | had already visited my doctor because
of a heart problem that | was experiencing.” All this was happening in 1998, not
1997. Dr Wang dismissed Dr Toh's letter with the comment that he was only the
family doctor and not the operating surgeon. Dr Toh is described on his letterhead,
however, as "Consultant Cardiologist".

[55] Again, | found Dr Wang's evidence relating to his claim that he was not in Tonga
in February 1998 totally unconvincing. When he was asked in cross-examination
what he had done with his passport for the relevant period he replied, in the course of
a convoluted answer, that he had given it to the "Minister of Police". Mr Niu asked,
"which Minister of Police?" At that point Dr Wang looked quickly at his counsel
obviously (from his demeanour) realising that he, Mr Clive Edwards, had been
Minister of Police at the relevant time and changed his answer to, "I gave it to the
police” but he was not able to identify who in the police force he had given his
passport to.

[56] Dr Wang did not call any handwriting expert to support his contention that the
crucial signatures were not his. Nor did he seek to call any other witness to express an
opinion on the handwriting in question as he would have been entitled to do pursuant
to section 26 of the Evidence Act (Cap 15). | have compared the alleged fraudulent
signatures with Dr Wang's genuine signature which appears on numerous other
documents that were before the court and | have no doubt that all of the signatures
were, in fact, Dr Wang's. His admittedly genuine signature in the letter dated 2
September 1998 to the Tonga Police Commander, for example, is virtually identical
to the alleged fraudulent signatures.

[57] Last, but by no means in the least, is my overall assessment of the credibility of
the various witnesses. | regret that | did not find Dr Wang a convincing or credible
witness. It was obvious throughout his evidence and his cross examination in
particular that he was under an intense strain and that manifested itself through angry
and emotive outbursts as well as numerous short stoppages in his evidence in which
he called for water and took his prescribed medication. | cannot avoid the conclusion,
however, that Dr Wang brought all this emotional pressure upon himself by persisting
with a case which he knew only full well was a complete fabrication and sham. On
the other hand, without exception, all of the defendants' witnesses conducted
themselves with decorum and professionalism and were in every respect both credible
and convincing. If Mr Niu was a poker player he could justifiably have likened his
team of witnesses in this case to "a full house™.

[58] The plaintiff has failed in his claim. The defendants are entitled to costs to be
agreed or taxed.
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R v Finau

Supreme Court, Nuku'alofa
Andrew J
CR 40/2007

24 April 2008; 30 April 2008

Sentencing — fish licencing offences — found guilty at trial — naive amateur
operator — fine imposed

The accused appeared for sentencing having been found guilty following his trial on
one charge of operating a fish processing establishment without a licence contrary to
section 33 of the Fisheries Management Act and one count of attempting to export
fish product without a fish export licence contrary to the same Act. Each offence
carried a maximum sentence of a fine up to $500,000 and, in addition to the fine,
Count 1 had an alternative penalty of imprisonment not exceeding one year or both.
The accused, who was Tongan, resided in New Zealand but he moved to Vava'u and
began processing sea cucumber, which he purchased from local residents, for export.
The harvesting and exporting of sea cucumber had been banned for a period of 10
years from 31 December 1997. The court considered that the accused, who had made
some inquiry of the Department of Labour and Fisheries regarding the exporting of
fish from Tonga, was a rather naive amateur operator rather than a commercial
operator. He was 62 years of age and had no previous convictions.

Held:
1.  The accused was fined $1000 on each count to be paid within 28 days.

Statute considered:
Fisheries Management Act 2002

Counsel for the Crown . Mr Little
Counsel for the accused : Mr Tu'utafaiva
Judgment

The accused has been found guilty following his trial upon two charges:

1. Operating a fish processing establishment without a
licence contrary to s 33 Fisheries Management Act and
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2. Attempting to export fish product without a fish export
licence. Both offences carry penalties of a fine up to
$500,000 and the 1st Count also has an alternative penalty
of imprisonment not exceeding 1 year or both.

The facts disclosed that the accused who is a Tongan, resident in New Zealand came
to Vava'u 1th September 2006 with a view to operating a business processing and
exporting from Tonga, sea cucumber or bechedemer. He did not have a licence. This
was held to be an offence of strict liability. The accused had commenced operating in
Vava'u and had purchased sea cucumber from local residents and commenced to
process it prior to exporting it. After being in operation for about 5 days the police
stopped his operation and he was then charged. He had collected some 9,000 sea
cucumber. He had apparently gathered some funds from his family in New Zealand
with the intention of setting up this business. He apparently spent about $6,000 on the
operation. Money which he has now lost.

I do accept that the accused made some enquiry of the Department of Labour
and Fisheries as to the exporting of fish from Tonga and may have got some confused
advise but that fell short of proper enquiry, in my view, because he did not
specifically obtain information about the export of sea cumber but went ahead
regardless.

Cabinet had placed a moratorium in the harvesting and exporting of sea cumber
in February 2003 — which reaffirmed it's decision of 9th September 1997 which
banned such activity for 10 years from 31st December 1997.

Subsistence farming was allowed to continue.

I suppose it can be said that the accused was operating at close to the finish of
the ban (in 2007) and | understand that harvesting and export licences have now been
granted as the 10 years has passed. To the extent that he was operating at near the end
of that period probably means that his activities were less harmful than they might
otherwise have been.

I do not consider that the accused was a commercial operator who blatantly set
out to plunder a scarce resource but rather he appears as an amateur operator who was
a bit naive in doing what he did.

He appears as an otherwise decent person. He is aged 62 and appears not to be
in good health. He is married with 2 children and appears to have led a useful and
industrious life. He has never been in trouble before.

Nevertheless the offences are serious and in balancing all of the objective and
subjective circumstances | propose to pass a fine of $1,000 on each of the two counts.

Penalty. You are fined and ordered to pay $1,000 on Count 1 and $1,000 as well
on Count 2 making a total fine of $2,000 to be paid within 28 days from today.
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R v Sosefo

Supreme Court, Nuku'alofa
Andrew J
CR 13, 87, 252 of 2007 and 49/2008

29 April 2008; 1 May 2008

Practice and procedure — application for stay — overseas counsel needed for
representation — fair trial obtainable with Tongan counsel — dismissed

The four accused were charged with eight counts of murder and two counts of arson
arising out of the civil disturbance and riots in Nuku'alofa on 16 November 2006.
Overseas counsel applied for a stay of proceedings on the basis that three New
Zealand counsel would be required to defend the accused and their costs would
amount to NZ$255,675. Counsel submitted that until they received those funds, the
accused would be unable to obtain a fair trial.

Held:

1.  The applicant's argument was akin to saying that the accused could not get
a fair trial unless they represented them and they could not represent them
until they were paid substantial funds by someone and until that happened
the matter must be stayed. The court did not accept that argument.

2. The issue was whether the accused could obtain a fair trial. They were
represented on the stay argument by able and senior Tongan counsel. In
those circumstances, the court was not satisfied that it could be said that
the accused could not obtain a fair trial.

Counsel for the prosecution : MrKefu
Counsel for the first and second accused : Mr Tu'utafaiva
Counsel for the third accused . Mr Kaufusi
Counsel for the fourth accused . Mr Edwards
Judgment

The four accused are charged with eight counts of murder and two counts of
arson. The trial of these matters is set down for hearing at Nuku'alofa commencing on
the 9th June 2008 and is listed for a hearing of three weeks.
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Overseas counsel have applied for a stay of these proceedings on the basis it is
said that:

"The applicants face charges that carry sentence of death or
life imprisonment, are in pauperism with no means of
affording counsel and the Crown and prosecution is
represented by a team of legal practitioners from the Crown
Solicitor's Office of New Zealand and the Kingdom of Tonga
and upon the legal principle of equality of arms and on the
grounds that disclosure is in the interest of justice and on
further grounds that the rights of the accused persons are
protected by the Constitution of Tonga and further as
evidenced on the affidavit of Nalesoni Tu'inauvai Tupou".

Counsel who are based in New Zealand say that they would require three counsel to
defend the accused and their costs would amount to NZ$255,675.00. Their argument
is that until they receive these finds the accused would be unable to obtain a fair trial.

I think two matters need to be said from the outset. Firstly the accused are not
unrepresented. They currently have three lawyers acting on their behalf. Those
lawyers represent three of the most senior of defence counsel of Tonga. It is not
correct to say that they can't afford counsel implying that they do not have counsel.
Secondly on the ground that disclosure of the Crown material has not been made
available to the defence, that is really not an issue. The Crown have undertaken to
provide all the material to the defence that they will rely upon at trial. It is really
conceded that there is very little that is yet to be disclosed and that consists only of
matters such as photographic evidence which is not yet available. The question of
disclosure is hardly in issue on the question of obtaining a fair trial. The Crown have
advised that they shall not be relying on alleged Records of Interview or alleged
confessional statements.

This application was foreshadowed many months ago. The trial was adjourned
on 11 February 2008 so that the applicants could resolve their funding issues. It is
apparent that no agency has provided funds to the applicants. It is fairly clear that it
will not be forthcoming. If any stay were granted on the basis that it was dependant
on the applicants being financed, practically, that would amount to a permanent stay.

The issue is whether the accused can obtain a fair trial. The Court must act in
fairness to both the Crown and the defence.

This is not, as said, a case in which the accused are unrepresented and in fact are
represented by some of the most senior of defence counsel in Tonga. This is a trial in
Tonga not in New Zealand. The so called notion of equality of arms does not involve
some subjective assessment of who has the best lawyer. But one would expect the
present defence counsel to be move experienced and knowledgeable of the law and
circumstances of Tonga. | do not consider that two or three lawyers from another
jurisdiction necessarily shifts the so called equality of arms.

The issue here is whether the accused can obtain a fair trial. They are
represented by able and senior counsel, who appear day in and day out in the majority
of serious criminal matters in Tonga. | am not satisfied that in these circumstances it
can be said that the accused cannot obtain a fair trial.
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The applicant's argument is akin to saying that the accused cannot get a fair trial
unless we represent them and we can't represent them until we are paid substantial
80 funds by someone and until that happens the matter must be stayed. | do not accept

that argument.
I am satisfied that the accused can and will obtain a fair trial. The application for

a stay is dismissed.
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R v Mohokaoi

Supreme Court, Nuku'alofa
Andrew J
CR 70/2008

10 March 2008; 2 May 2008

Sentencing — grievous bodily harm — guilty plea — prior conviction — part of
sentence suspended

Alternative charges of manslaughter and grievous bodily harm had been laid against
the accused. He appeared for sentencing having pleaded guilty to the lesser offence
of grievous bodily harm contrary to section 106(2) of the Criminal Offences Act (Cap
18). The charges related to an incident at Ha'ato'u on 22 December 2007. Both the
accused and the victim had been drinking. It appeared that the victim may have
assaulted the accused in some form when he tried to take the accused's bicycle off
him. The accused went home and got a torch with which he hit the victim on the
head resulting in what was later diagnosed as a depressed fracture of the right side of
the skull. The victim fell down on his back. He was rushed to the hospital by some
bystanders but his condition progressively deteriorated and he passed away six days
later. The 41-year-old accused had a prior conviction in 2000 for manslaughter
arising out of a motor vehicle accident.

Held:

1. It was accepted that the accused was a decent person who was regarded as
hard-working, a good father and responsible member of the community.
He was employed as an electrical supervisor on a contractual basis. The
court accepted that it was difficult to have to sentence a man who was
obviously of good character and well-regarded and who was a hard-
working and strong family man. The sentence was compounded by the
fact that the accused had a prior conviction for manslaughter.

2. The accused was sentenced to 18 months imprisonment with the final six
months of the sentence being suspended on good behaviour for a period of
two years.

Statute considered:
Criminal Offences Act (Cap 18)
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Counsel for the Crown . Ms Mafi
Counsel for the accused . Mr Fakahua
Sentencing

The accused pleaded guilty to an alternative offence of GRIEVOUS BODILY
HARM contrary to s 106(2) of the Criminal Offences Act.

“Particulars of that offence are that on or about 22™
December 2007 at HA'/ATO'U you did willfully and without
lawful justification cause Grievous Bodily Harm to TOUTAI
MAILE when you punched him with a torch on his forehead."

An undisputed Statement of facts is as follows:

"On the afternoon of 22 December 2007 the deceased and
others were drinking alcohol at the rugby field in
Tongoleleka. When all alcohol had been consumed the
deceased and others decided to walk into Pangai to see if they
could purchase a box of beer to continue drinking. When
they reached Ha'atou'u, the went to a shop owned by one
Fetuli, but there was no alcohol at that shop. The deceased
and others saw one Sefo Tu'itakau purchasing some goods at
the store, and asked Sefo to drive to Pita Vi's store to buy a
box of beer. As the deceased and others were standing
outside the shop next to Sefo's van, they waited for Sefo to
finish up his shopping. It was during this time that the
defendant Uikelotu Mohokoi walked past pushing his bicycle
(as the chain had come off). The defendant was walking back
to his home after going to the plantation, and was intoxicated
as well. The defendant swore at a passing car, to which the
deceased told the defendant not to swear, and then swore at
the defendant himself. The accused kept pushing his bike
home, and asked if he could borrow his bike to go and buy
some beer. The defendant did not respond but kept on
walking. The defendant did not respond but kept on walking.
When the defendant reached his house, he put the bike away
and picked up a black torch and walked back to the shop
where the deceased and others were still waiting for Sefo to
finish his shopping. The defendant walked up to the deceased
and punched him in the forehead with the torch, to which the
deceased fell down on his back. The defendant then walked
back to his house, but was followed by 2 other boys who had
come with the deceased into town and one boy punched the
defendant, but were stopped after that by bystanders. The
deceased was then rushed to the hospital by some bystanders.
On arrival, the deceased was comatose and had a 1 cm wound
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on his forehead. X-ray results showed that here was a
depressed fracture on the right side of the skull. He
progressively got worse and was admitted to Intensive Care
Unit on 26™ December 2007, and passed away on 28
December 2007 from severe head injuries from a blunt force
to his head."

The accused has pleaded guilty to the charge of Grievous Bodily Harm and not
manslaughter.

The offence of Grievous Bodily Harm carries a maximum term of 10 years.
The accused who is now aged 41 has one prior conviction, that being for
manslaughter. That was in 2000 and was a motor vehicle matter. The accused
received a sentence of 2 years suspended for 2 years. He is married with 2 children
and he and his wife have a 1 year old fostered child. In the past he worked for the
Ministry of Works at Ha'apai and then became self employed relying in his
engineering skills and he also works in his plantation.

It would appear that the victim may have assaulted the accused in some form
when he tried to take the accused's bicycle off him. The accused and the victim had
both been drinking. The accused went home and got a torch with which he hit the
victim on the head. He is not being dealt with for causing the death of the victim but
for the injury be inflicted to the accused's head when he struck him with the torch.
The offence would not have happened if both parties had not been drinking.

I accept the report of the probation service that the accused is an otherwise
decent person who is regarded as hard working, a good father and a responsible
member of the community. He is currently also employed as an electrical supervisor
on a contractual basis — with Sitaleki Safety Electrical Services.

I accept all the evidence put before the Court as to the accused's good character.
I accept also the evidence from his wife that any period of imprisonment may impose
hardship on the family.

I also accept that he is genuinely remorseful and that his apology to the victim's
family has been accepted.

It is particularly difficult to have to sentence a man who is obviously of good
character and well regarded and who is hard working and a strong family man. He
has pleaded guilty to the charge and that is deserving of a reduction in sentence. But
nevertheless it is an offence which caused very serious injury. Again it is a matter
which was largely caused by alcohol. The sentence is compounded by the fact that
the accused has a prior conviction for manslaughter although it is a different matter to
this one.

In weighing up all of the objective and subjective circumstances | can only
conclude that the seriousness of the offence and all of the circumstances mean that a
sentence of imprisonment is warranted.

Would you stand up please.

For this offence you might have received a sentence of 2 years imprisonment.
Due to your plea of guilty (to the offence of Grievous Bodily Harm) that in reduced to
a term of 18 months.

You are sentenced to imprisonment for 18 months. The final 6 months of that
sentence will be suspended for a period of 2 years upon condition that you be of good
behaviour.
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Wolfgram v Lakulu anor

Supreme Court, Nuku'alofa
Andrew J
CV 191/2007

27 and 28 March 2008; 2 May 2008

Negligence — both parties claim negligence of the other - court did not accept
plaintiff's version — plaintiff's claim dismissed

David Wolfgramm, as plaintiff, claimed damages of $7,350 against the defendants
following a motor vehicle accident on 19 January 2008. The plaintiff alleged that the
accident was caused by the negligence of the first defendant who was driving a
Ministry of Education van owned by the second defendant. The accident occurred as
the plaintiff was in the process of driving out of a driveway onto Vaha'akolo Road.
The plaintiff claimed that he saw the defendant approaching but he was about 80
meters away when he pulled onto the road. He alleged that impact resulted because
the defendant had been travelling at a high-speed. The defendant alleged that the
plaintiff came out of the driveway entrance and pulled out onto the road in front of
him and he was unable to avoid the collision. The plaintiff had a passenger in his
vehicle whose evidence supported that given by the plaintiff. There was an
independent witness, however, working on the roof of a nearby building whose
evidence supported the version of events given by the defendant.

Held:

1. The court accepted that the plaintiff was an honest man but it could not
accept his version of what happened. His version was inconsistent with
the known facts and the evidence of the independent eyewitness. The
plaintiff misjudged the situation.

2. The accident was solely caused through the negligence of the plaintiff.
The plaintiff's claim was dismissed and costs were awarded to the
defendants. There was no counterclaim.

Counsel for the plaintiff : MrNiu
Counsel for the defendants : MrKefu
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Judgment

This is a claim for damages following a motor vehicle accident in which the
plaintiff's vehicle and a vehicle driven by the first defendant and owned by the second
defendant, collided on the 19" January 2008 at VVaha'akolo Road, Kolofo'ou.

The issue is the causation of the accident and the damages caused.

The Plaintiff claims that:

(i)  On 19" January 2006 the first defendant drove negligently
on VAHA'AKOLO Road causing a collision of the
Ministry of Education van he was driving with a Nissan
double-cab van driven by the Plaintiff.

(i) The Plaintiff did not contribute to the cause of the
collision between the vehicle driven by the 1% defendant
and the plaintiff's van; and

(iii) The Plaintiff claims $7,350 in damages and costs.

The facts are not really in dispute apart from the facts of the cause of the collision.

The Plaintiff gave evidence as to the fact that he was driving out of a driveway
and turning left on to Vaha'akolo road. He says he looked to his right and saw the
defendant's van but it was a fair way from him. He turned left onto the road
travelling. The defendant he says was coming in his direction; that is on the same
side of the road, but he says it was about 80 meters away when he pulled onto the
road. Very shortly thereafter he was hit from behind by the defendant's van on the
right rear corner, bending the bull bumper forward into and denting the right corner of
his van to the right. Then the defendant's van glanced off the right rear corner and
collided with his right front wheel of his van which pushed his van to the left and off
the road into an allotment and into a bush. He says he ended up 74 paces from the
gate he had come out of. He says the defendant was travelling at high speed as
evidenced by the fact that he had travelled over 80 meters in a very short time from
the point of impact.

The defendant's version of what happened is very different. He says he had
stopped at an intersection and had then turned to his left on to Vaha'akolo Road. He
says that when he got to the southern gate of the Centenary Church he was in 4" gear
and was driving around 40 to 50 kilometre per hour. He says that when he was close
to the Helu allotment he saw the plaintiff come out of the driveway and stop briefly at
the driveway entrance to the road. He says that the plaintiff then pulled out on to the
road in front of him. He says he pulled to his right into the other lane to avoid the
collision and he says he hit the front right of the plaintiff's vehicle. The collision, he
says, occurred just in front of the Helu allotment from where the Plaintiff drove out
from, into the road in front of him. He says that when he hit the front right wheel of
the plaintiff's vehicle that caused the rear of the plaintiff's vehicle to swing to its right
and it collided with the centre of his vehicle (on the passenger side) causing damage.

The plaintiff had a passenger in his vehicle, one Sean Uhi whose evidence
supported the plaintiff and was in the same terms.

There is however an independent witness one Haofakitau Tulia. He was
working on the roof of the building on the block where the Plaintiff drove out from.
As such | am satisfied that he had a bird's eye view of the accident. This home that
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he was on is parallel to the road. He said the plaintiff drove out of the driveway and
stopped at the entrance to the road. Then he moved into the road to turn left and then

80 the collision occurred and the defendant hit the plaintiff's front wheel — the rear of the
plaintiff's vehicle moved to its right and struck the middle of the defendant's vehicle.
The plaintiff's vehicle continued to move forward to its left until it finished in the
bushes. He said he ran to the plaintiff's vehicle and the plaintiff looked as if he had
passed out. They were then able to assist him to walk.

He said that at the time of the collision the plaintiff had just ventured on to the
road.

Of course this evidence, from an independent witness who appeared to have no
axe to grind is completely consistent with the defendant's version of what happened.
| am satisfied on all of the evidence that the defendants version of what happened is

90 correct supported as | have said by independent evidence.
Moreover | think the physics of the situation supports what the defendant says.

. That is, the main point of impact on the plaintiff's vehicle
which appears to have absorbed the main damage is at the
front right wheel area. That is consistent with the
plaintiff's vehicle having just ventured out of the driveway
and still facing across the path of the on-coming
defendant's vehicle. The damage to the rear of the
plaintiff's vehicle is consistent with it travelling to the
right and hitting the middle of the defendant's vehicle.

100 . If the plaintiff's vehicle had first been hit at the right rear
it seems unlikely that the rear would swing to the right
Common sense would say that it is more likely that the
plaintiff's vehicle would be pushed to its left (the direction
where it ended up) and the likelihood of it being hit at the
right front would not be great.

. The fact that the plaintiff's vehicle travelled further down
the road after the accident is consistent with the evidence
that the plaintiff's foot had hit the accelerator at the time
of the accident.

110 . The plaintiff suffered injuries and was dazed after the
accident. He may have been knocked unconscious. He is
not a young man. | am not convinced he has a clear recall
of what happened.

. It seems to me that it is unlikely that the defendant could
have reached 80 K.P.H. in the distance from the
intersection to the allotment where the accused pulled out
from. He faced a stop sign at the intersection. He then
had to turn left. There is then a slight ascent. The
distance to the allotment (the Helu Allotment) is not great.

120 I think all of that is more consistent with the defendant,
driving a van, having reached a speed of around 40 K.P.H.
as he said he did.

. The plaintiff called his panel beater who attempted to give
expert evidence. He was clearly not an expert witness in
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this area and he appeared anxious to assist the plaintiff
and | could not accept his evidence.

On all of that evidence | am satisfied that the plaintiff did
not give proper way under the circumstances but rather he
turned into the path of the defendant's on-coming vehicle.
In the circumstances he should have stopped and allowed
the first defendant to pass.

I accept the Plaintiff as an honest man but | cannot accept
his version of what happened. | think he misjudged the
situation. As stated, he is not a young man and his powers
of judgment may be diminished. His version is, 1 am
satisfied, inconsistent with the known facts and not
consistent with the evidence of the independent eye
witness who had a near perfect position from which he
observed the collision.

In those circumstances | find that it was solely the negligence of the plaintiff which
caused the accident.
I dismiss the plaintiffs' claim and give judgment to the defendants.
There is no counter claim.
As costs should follow the event costs are awarded to the defendants.
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Lanumata v Gardiner anor

Supreme Court, Nuku'alofa
Andrew J
CV 541/2007

2 May 2008

Practice and procedure — defendants sought various orders — applications
opposed — court did not order security for costs — court ordered first
defendant be struck out — ordered that one of claims for damages be
struck out

The defendants sought an order for security for costs against the plaintiff; an order
striking out the first defendant from the action and an order striking out one of the
particular claims for damages against the first defendant. The applications were
opposed. The application for security for costs was based to some extent on a
previous case in which the defendants had been successful but may not have
recovered costs. The application to strike out the first defendant was based on the
fact that the proceeding was for wrongful dismissal and the first defendant was not
the plaintiff's former employer but simply the manager of the plaintiff company. The
issue in respect of the claim for damages that had been challenged was whether there
was any cause of action supporting the alleged claim against the first defendant which
was described as a claim for "victimisation, ill-treatment, harassment and unlawful
conversion in requiring the plaintiff to pay the repair account for a certain motor
vehicle".

Held:

1. The plaintiff was said to be employed and the court did not think that in
general he should be required to pay security for costs on the chance that
he could not pay costs if he were to be ultimately unsuccessful in his
action. The court did not order security for costs.

2. The first defendant was not the plaintiff's former employer and not the
party who it could be alleged had wrongfully dismissed the plaintiff. It
was not alleged that she had acted outside her authority. She was struck
out as a defendant.

3. There was no tort of victimisation, ill-treatment and harassment and the
claim under this head seemed to be part of the plaintiff's claim which
might relate to his alleged unlawful dismissal. As such, it could only be a
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claim against the employer -- not the first defendant. The paragraph
containing the claim was struck out.

Counsel for the plaintiff : Mr Edwards
Counsel for the defendants . Mr Stevenson
Judgment

The defendants make application for security for costs and for various
amendments for striking out of parts of the statement of claim.

But the Plaintiff has applied to file an amended statement of claim. The
amended statement of claim does not significantly alter the nature of the claim. In
essence the same objections would apply to the amended statement. | do not think the
amendments prejudice the defendants. | propose to give leave to the Plaintiff to file
the amended Statement of claim and treat the applications as applications to strike out
parts of the amended claim.

The first application is for security for costs. The application was based to some
extent upon previous experience in another case in which the defendants were
successful but may not have recovered costs. | do not think that that is relevant to this
case. The plaintiff is said to be employed and | do not think that in general the
plaintiff should be required to pay security for costs on the chance that he could not
pay costs if he were to be ultimately unsuccessful in his action.

I do not order security for costs.

The second application is to strike out the first defendant from this action. The
plaintiff brings proceedings for wrongful dismissal against his former employer. The
1st defendant is a manager of the plaintiff company. As such she is not the plaintiff's
former employer and not the party who it can be alleged has wrongfully dismissed the
plaintiff. It is not alleged she acted outside her authority. She is not liable to pay any
damages. The first defendant is struck out as a defendant in this case.

The third application concerns the plaintiff's claim wherein he claims damages
against the first defendant Sue Gardiner, for "victimization, ill treatment harassment
and unlawful conversion in requiring the plaintiff to pay the repairs account for Lisa
Veimau's vehicle."

The defendants apply to strike out this claim. | do not know of a tort of
victimization, ill treatment and harassment. It seems to be part of the plaintiff's claim
or particulars which might relate to his alleged unlawful dismissal. The 1st defendant
is not alleged to have acted outside the scope of her employment. 1 think firstly that it
cannot be a claim against the 1st defendant. It could only be a claim against the
employer. On that basis paragraph 3 of the Amended Statement of Claim is struck
out.

The costs of these applications are to be costs in the cause.
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Fakafanua anors v Fakafanua anors

Land Court, Nuku'alofa
Ford CJ; Land Assessor George Blake
L 07/2008

28 and 31 March 2008; 7 May 2008

Land law — status of lease — still valid — Minister ordered to revoke cancellation
Probate and administration — wrongful intermeddling with estate by parties

The 22-year-old first defendant, Fakafanua, was a Noble of the Realm. His
grandfather and father who had also held the title Fakafanua died in May 2004 and
February 2006 respectively. The grandfather's wife, Kalolaine, died intestate in July
2007. The plaintiffs were the first defendant's uncles and aunts. They, along with the
first defendant, were the heirs to Kalolaine's estate which included the lease of a
commercial building complex known as the Fakafanua centre. They claimed that
after Kalolaine's death, the first defendant, without obtaining letters of administration
or giving prior notice, took over collecting the rents from the centre and had the lease
cancelled by Cabinet. He also had commenced construction work on an additional
building on the land which was intended to be let to the ANZ Banking Group The
plaintiffs sought an injunction restraining the defendants from carrying on with any
further construction work and a declaration that the lease to Kalolaine was still valid
for the benefit of the estate. The first defendant admitted taking over the collection of
the rents from the tenants of the centre and cancelling the lease for non-payment of
rent (to himself as the estate holder). He also challenged the legal standing of the
plaintiffs to bring the proceedings. There was evidence that the plaintiffs had paid the
sum of $10,000 out of the rent money from the centre towards a misinale (missionary
offering) for Kalolaine.

Held:

1. By intermeddling with the estate in the way that he had done, the first
defendant had obtained the status of executor de son tort and was therefore
liable to account to the beneficiaries. The plaintiffs had locus standi in so
far as what they were seeking to do was to prevent the first defendant from
intermeddling any further with the estate.

2. The problem for the plaintiffs, however, was that they had also wrongfully
intermeddled with the estate in paying the sum of $10,000, out of rent
money collected from the centre, towards the misinale.
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3. The effect of section 11 of the Probate and Administration Act (Cap 16)
was that all of Kalolaine's personal estate, including the lease of the centre,
vested in the court from the moment of her death and such title remained
with the court until the grant of letters of administration. The court made a
declaration holding that the lease was still valid and binding and the
Minister of Lands was ordered to take appropriate steps to revoke his
purported cancellation of the lease. Other relief was to be made by the
Supreme Court. No order was made as to costs.

Case considered:
Ingall v Moran [1944] 1 All ER 97

Statute considered:
Probate and Administration Act (Cap 16)

Counsel for the plaintiffs : MrNiu
Counsel for the first defendant : Mr Tupou
Counsel for the fourth defendant : MrKefu
Judgment

Background

[1] The 22-year-old first defendant is a Noble of the Realm. He assumed the title
"Fakafanua" in February 2006 upon the untimely death of his father, Hon Fakafanua
Tutoatasi. Tutoatasi's father, Kinikinilau, who had also held the title Fakafanua, died
on 12 May 2004. Kinikinilau's wife Kalolaine Fakafanua, who recently passed away,
figured prominently in this case and, for ease of reference, | shall refer to her mainly
as "Kalolaine". She was the first defendant's grandmother.

[2] The plaintiffs are Tutoatasi's siblings, in other words, the first defendant's uncles
and aunts. They, along with Tutoatasi's legitimate children, one of whom is the first
defendant, are the heirs to Kalolaine's estate. The estate included the lease of a block
of land in Ma'ufanga upon which is situated a commercial building complex known
as the Fakafanua Centre (“the centre). Ma'ufanga is part of the Fakafanua Estate. The
lease in question, Lease N0.3532, was from Kinikinilau to his wife Kalolaine. It
commenced on 8 February 1980 and was for a term of 30 years at an annual rental of
$400.

[3] Kalolaine died intestate on 26 July 2007. Up until that stage she had been
collecting the rents paid by the tenants of the centre but the annual rent under the
lease of $400 per annum had not been paid since 1999. The plaintiffs allege that the
lease and the rentals from the centre form part of Kalolaine's estate to be distributed
in accordance with the provisions of the Probate and Administration Act (Cap 16) but
they claim that, after Kalolaine's death, the first defendant, without having made any
demand for the arrears of rent or without having given any other prior notice,
unlawfully took over collecting the rents from the centre and had the lease cancelled
by Cabinet. It is further alleged that the first defendant subsequently physically took
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possession of the land in question and entered into a contract with the third defendant
for the construction of an additional building on the land, a substantial part of which
will on completion be let to the second defendant.

[4] There is no real dispute about these matters although the first defendant denies

80 making any request of Cabinet. He says that his dealings were only with the Minister
of Lands. The plaintiffs issued the present proceedings on 5 March 2008 and they
also filed an ex parte application for an interim injunction restraining the defendants
from carrying on with any further construction work. Immediately upon service of the
injunction application, the first defendant very responsibly suspended all work on the
construction site making it unnecessary for the injunction application to be heard. For
its part, the court agreed to treat the matter with priority and | record that counsel
were fully cooperative in this regard. The plaintiffs seek a declaration that the lease in
question is still valid and binding and part of Kalolaine's estate. They seek further
orders requiring the first defendant to account to and pay to the plaintiffs all rent

90 received by him from the centre and directing him to remove all structures on the
leased land and restore the area to the condition it was in before construction work
began.

[5] For his part, the first defendant admits taking over the collection of the rents from
the tenants of the centre in October 2007 and then having physically taken possession
of the land in February 2008 in which month he also entered into the building
contract with the third defendant for the construction of the new building. The first
defendant also admits that even prior to Kalolaine's death he had, without her
knowledge, had correspondence with the Minister of Lands requesting the
cancellation of the lease for non-payment of rent. He claims that he was entitled to

100 take the action he did in terminating the lease and entering into possession because of
the non-payment of the rent. He further claims that the plaintiffs have no legal
standing to bring the present proceedings. The second and third defendants took no
part in the proceedings. The fourth defendant played an active part and fully
supported, in particular, the first defendant's submissions that the plaintiffs had no
locus standi. | shall deal with that issue first.

Locus standi

[6] The defendants, quite properly, wanted the locus standi issue dealt with at a
preliminary hearing prior to trial and whilst that would have been the normal
procedure, as it had already determined that priority would be given to the substantive

110 hearing, it was agreed that all issues would be dealt with at the one time. No
authorities were cited by counsel on the question of standing. The defendants simply
submitted that as there has been no grant of letters of administration in relation to
Kalolaine's estate all her personal property is, pursuant to section 11 of the Probate
and Administration Act (Cap.16), still vested in the court.

[7] Whilst admitting that his clients have not been granted letters of administration,
counsel for the plaintiffs submitted that all that is necessary for a plaintiff to have
legal standing "is for him to have a sufficient interest which other members of the
public do not have." Counsel also stressed that since the present proceedings were
commenced, the plaintiffs have filed their application for letters of administration in
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respect of Kalolaine's estate but that application is being opposed by the first
defendant. In his submissions in reply, counsel for the first defendant contended that
the proper test for determining locus standi is not whether the plaintiffs have
"sufficient interest” but whether they "have the legal right and title to bring the action
in their own names."

[8] The starting point for any consideration of this issue is the Probate and
Administration Act. The relevant provisions are:

"9. The court in granting letters of administration shall
proceed as far as may be as in cases of probate.

10. When administration is applied for by one of some of the
next of kin only there being another or other next of kin
equally entitled thereto, the court may require proof that
notice of the application has been given to the other next of
kin.

11. From the death of an intestate until administration be
granted his personal property shall be vested in the court.”

[9] Section 12 provides that unless a claimant or other person has been found to be
the next of kin to the deceased or to have established a right to the deceased's
property within three years from the date of death, the proceeds of such estate shall
become the property of the Crown. Section 16 provides that the distribution of an
estate shall be divisible according to Schedule 1. Relevantly, Schedule 1 provides that
if the deceased dies leaving children and grandchildren by the deceased child then the
division of the property is to be: "amongst children in equal shares, the grandchildren
by deceased children taking amongst them their deceased parent's share.”

[10] Halsbury Vol 37 Para 211 states:

"A person cannot be a plaintiff unless he has a vested interest
in the subject matter of the action . . . In an action in tort the
proper plaintiff is the person who has been injured by the
wrongdoer, or the person in whom a right to sue is vested or
by whom it has since been acquired. In an action for the
recovery of land the proper plaintiff is the person in whom the
legal estate is vested and who is entitled to possession of the
land."

[11] In Ingall v Moran [1944] 1 All ER 97 an action was brought by the respondent
as administrator of his deceased son's estate for loss of expectation of life and
expenses occasioned by an accident. The writ, in which the respondent was described
as an administrator, was issued on 17 September 1942 although he was not granted
letters of administration until 13 November 1942. The case went to trial and the
respondent (as plaintiff) recovered damages. The defendants then appealed
contending that the action was not properly constituted in as much as the writ was
issued before the respondent had been granted letters of administration. The
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respondent contended that by reason of the doctrine of relation back an action
commenced by him as administrator before the grant of letters of administration was
properly constituted. The English Court of Appeal held, as summarised in the head
note:

"HELD: (1) an administrator as such has no cause of action
vested in him before he had obtained letters of administration.

(1) the doctrine of relation back of an administrator's title to
his intestate's property to the date of the intestate's death when
the grant of letters of administration has been obtained has no
application to an action commenced by the administrator as
such before the grant is made.

(1) the respondent had no cause of action vested in him at
the date of the issue of the writ and the action failed and ought
to be dismissed."

[12] Ingall was concerned with the issue of who had authority to bring a cause of
action in the name of the estate itself. It seems to me that that is quite a different
situation from the case before me which involves an action brought by the plaintiffs
to prevent the first defendant from intermeddling with the estate. By intermeddling
with the estate in the way he has done, the first defendant has obtained the status of
executor de son tort (a status which exists equally in respect of intestate estates) and
is therefore liable to account to, inter alia, beneficiaries.

[13] Halsbury, Vol 17 at para 702 states:

"702. Meaning of “executor".

An executor de son tort is one who takes upon himself the
office of an executor, or intermeddles with the goods of a
deceased person, without having been appointed an executor
by the testator's last valid will or by a codicil to that will, or
without having obtained a grant of administration from a
competent court; and the term is therefore equally applicable
in the case of an intestacy as in the case of testacy for there is
no such term known to the law as an administrator de son
tort."

Further at para 759:
"759. Liability to be sued.

An executor de son tort is liable to be sued by the rightful
representative, a creditor or a beneficiary. He is not liable for
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more than has come to his hands, and he may, as against the
rightful representative, set up in mitigation of damages or
payments made by him in due course of administration; but it
would appear that he cannot avail himself of any right of
recoupment if the rightful representative is a creditor and
there are insufficient assets left to pay his debt."

[14] Based on these passages from Halsbury, it seems to me that the plaintiffs in the
present case do have locus standi in so far as what they are seeking to do is to prevent
the first defendant from intermeddling any further with the estate.

Other matters

[15] The problem for the plaintiffs, however, is that the evidence clearly established
that they also wrongfully intermeddled with the estate. The court heard evidence that
one of the plaintiffs, ostensibly on behalf of the others, collected the rents for a period
and paid to the church from those funds the sum of $10,000 towards a misinale
(missionary offering) for Kalolaine some months after her death. There was other
rather confusing evidence about additional unauthorised payments.

[16] The effect of section 11 of the Probate and Administration Act is that all of
Kalolaine's personal estate, including lease 3532 which | find still subsisted and the
rents from the centre, vested in the court from the moment of her death. Such title
then remains with the court until the grant of letters of administration. The actions of
the first defendant in taking over the rents and entering into possession are a flagrant
breach of section 11 as is the conduct of the plaintiffs referred to in the previous
paragraph. Likewise, with the fourth defendant. It was not open to the Minister of
Lands to take any action that might undermine the status of the estate property that
had become vested in the court. In purporting, therefore, to cancel the lease in
question the Minister like the other parties to this action acted contrary to the Probate
and Administration Act. Quite simply, what appears to have happened is that all the
parties to this litigation have to varying degrees taken matters into their own hands in
flagrant disregard of section 11. To that extent, they are all chargeable as executors de
son tort.

[17] It is not appropriate to make any orders in this proceeding to try and remedy the
unsatisfactory situation that has arisen. That action will need to be undertaken by the
Supreme Court. What this court will do, however, in order to facilitate the Supreme
Court in its probate and administration jurisdiction is to make a declaration (which is
now made) that lease number 3532 is still valid and binding and the Minister is to
forthwith take appropriate steps to revoke the purported cancellation of the said lease.
Contemporaneously with this judgment, the Supreme Court will issue an injunction
precluding the defendants from proceeding any further with construction work on the
new building.

[18] Further orders will also be issued in the immediate future requiring an
accounting of all monies received and paid in connection with the estate since the
date of the intestate's death. An independent auditor may need to be appointed by the
court to carry out this reconciliation exercise. Notice will be issued by the Chief
Registrar advising tenants at the centre as to where and how they should pay future
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rental payments. It may also be necessary to issue a supplementary order relevant to
the injunction requiring the first defendant to remove the foundation work that has
been carried out to date in respect of the new building.

Conclusion

[19] In the course of the hearing, | took the rather unusual step of urging counsel to
explore the possibility of trying to negotiate an out-of-court settlement so that the
problems that have now manifested themselves could have been resolved by way of a
consent order. In this regard, | recognise that the case is essentially a family dispute

250 involving one of the Kingdom's most prominent families. | also record that a possible
settlement option was raised by one of the counsel in cross examination in open court.
However, in spite of the best efforts of counsel, which were appreciated, settlement
did not prove possible. | am nonetheless confident that with a little goodwill, common
sense and traditional Tongan forgiveness on all sides, it is not too late for the parties
to revisit this question of settlement. Unless wiser heads prevail, it will obviously be
some time before all matters relating to the estate in question are resolved.

[20] In the circumstances, | decline to make any order as to costs.
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R v Kakala

Supreme Court, Nuku'alofa
Shuster J
CR 33/2008

16 May 2008; 13 June 2008
Criminal law — indecent assault on 3 year old — early complaint — case proved

The accused was charged with one count of indecent assault on a three-year-old child
contrary to section 125(1) of the Criminal Offences Act (Cap 18). The evidence was
that on 17 February 2007 the child's mother had driven her vehicle to a Chinese store
when she was accosted by the accused and other men who asked her for money to
buy alcohol. When she refused to give the accused any money, he banged on the top
of the vehicle with his fists and then reached inside the van and intentionally
assaulted the three-year-old sleeping child by groping her private parts in the area of
her vagina. The child's mother telephoned the police and reported the incident and
the accused was arrested on 7 March 2007. He denied the allegation of indecent
assault.

Held:

1. In order to convict a person of the crime of indecent assault, or of any
other sexual crime, the court ought to look for some form of corroboration,
but it was not bound to do so. In other words, the court should look for
some corroboration of the evidence of the complainant, and a judge (or
jury) should be warned of the danger of acting without corroboration. This
was true of all cases of sexual offences, irrespective of the age, or the sex
of the complainant or of any other party involved even if the only issue
was that of the identity of the person alleged to have committed the
offence.

2. The fact that the child's mother made early complaint of sexual assault to
the police authorities was admissible in evidence and may help to tend to
corroborate the Crown's version of events.

3. The prosecution had proved its case beyond reasonable doubt and the
accused was convicted accordingly.
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Cases considered:
R v Andrews [1986] AC 40; [1987] 1 All ER 513
R v Evans 1925 18 CAR
R v Gammon 1959 43 CAR

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for the Crown : Ms Mafi
Counsel for the accused . Mr Tu'utafaiva
Judgment

[1] The accused KELEPI VAKA'UTA KAKALA _was charged with an offence,
alleging on 17th February 2007 at KOLOMOTU'A he committed an indecent assault
on ANGELA FAKATOU (aged 3 years)

[2] The Crown allege the accused continuously groped Angela between her legs
thereby committing the offence of Indecent Assault. If that allegation is true then that
would indeed amount to an indecent assault.

[3] The accused first appeared before the Supreme Court in Nuku'alofa on the 4th
March 2008 for arraignment. He pleaded not guilty to the charge before Hon Justice
Andrew J as is his right.

[4] A trial date was set for the 16th May 2008 the accused elected trial by Judge
alone. On the trial date Friday 16th May 2008 the Crown asked for permission to
amend the Indictment. The original charge before the court alleges an offence of
Indecent Assault contrary to section 125(1)(b) of the Criminal Offences Act (Cap 18)
The Crown asked for permission to delete the reference to subsection (b) of the act;
because subsection (b) does not exist. The court allowed the amendment to the
indictment there being no objection from the learned defence counsel. The amended
indictment was re-put.

[5] The accused pleaded not guilty to the charge of indecent assault contrary to
section 125 (1) of the Criminal Offences Act (Cap 18) as is his right, and the trial
commenced that same day before me.

THE BRIEF FACTS. The victim Angela Fakatou is the adopted child of the
complainant, PHILIMILOSE FAKATOU. On the 17th February 2007 at about 10.30
pm the mother of the victim (hereinafter known as PW1) drove her vehicle (a van) to
the Chinese store in Kolomotua. The van contained the victim ANGELA who was
lying on the front seat of the vehicle. When PW1 got to the store she saw and
recognised the accused together with other men. The Crown alleges the accused
approached the vehicle and asked PW1 for some money to buy alcohol. The
complainant refused to give the accused any money. The Crown say the accused then
banged on the top of PW1's van three times with his fists, and stared at her. PW1
formed the impression by his actions that the accused had been drinking. The Crown
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say the accused then reached inside the van and intentionally indecently assaulted the
three-year old sleeping child; by groping her private parts in the area of her vagina.
PW1 told the court the accused also intentionally shook her child. The court heard the
child was wearing a diaper and pyjamas at the time of the alleged offence. PW1 said
as a result of this incident she was in tears. Just after the incident and whilst she was
still at the scene PW1 testified she shouted for the phone number of the police. That
telephone number was supplied to PW1 by PW1's sister, who coincidentally was out
shopping at the same store. That witness is travelling abroad at the date of trial and
consequently is unavailable to give evidence to this court.

[6] PW1 testified she phoned the police to report the incident. The duty police officer
told PW1 officers could not attend at the scene due to a shortage of a vehicle. As a
result of her conversation with the police PW1 drove her vehicle to the police station
where she reported the alleged crime to Police Inspector Kava (PW2)

[7] The accused was arrested by the police on the 7th March 2007 and interviewed
under caution. During his cautionary interview he denied the allegation of indecent
assault.

[8]- Police Inspector Kava testified in court it was evident to her that PW1 had been
crying when she arrived at the police station to make her complaint. [9] This piece of
evidence was never challenged by the defence. It is important as it is part of the Res
Gestae of the offence.

[10] In accordance with my duty and as required by law, I remind myself an accused
person is innocent until proven guilty beyond reasonable doubt, so that | am sure he
committed the crime with which he is charged. The accused does not have to prove
anything in his defence to this or to any other charge.

[11] In law, a child aged three years cannot consent to an act of indecent assault. |
find as a fact upon hearing the evidence of the complainant's adopted mother PW1,
the child Angela FAKATOU was three years of age at the time of the alleged offence.

[12] In order to convict a person of the crime of Indecent Assault, or of any other
sexual crime, the court ought to look for some form of corroboration, but it is not
bound to do so. In other words the court should look for some corroboration of the
evidence of the complainant, and a judge [or jury] should be warned of the danger of
acting without it. [corroboration]

[13] This is true of all cases of sexual offences, irrespective of the age, or the sex of
the complainant or of any other party involved even if the only issue is that of the
identity of the person alleged to have committed the offence. In R v Gammon 1959 43
CAR it was held evidence of a complaint made by a girl or a woman made shortly
afterwards in a sexual case, is not in law corroboration since it did not come from an
independent source. R v Evans 1925 18 CAR.

[14] It is often the case that a young child or, indeed any other person might be
traumatised or frightened in some way or other; and will not find it easy to tell
another person in public what happened or; the child or (other person) might delay
doing so. This is often because of fear or guilt on the child's or the other persons
behalf.
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[15] The evidence in this trial reveals the witness PW1 told the authorities what she
said happened at the time in question; firstly on the telephone, and then in person,
very shortly after the time of the alleged offence they report the matter to a senior
police officer.

120 [16] It is testimony given in open court which concerns me; and will lead me to find
either the guilt or innocence of the accused.

[17] 1 find as a fact the child's adopted mother PW1 made an allegation of early
complaint of a sexual assault to the police authorities on her child. This observation
by the mother is part of the Res Gestae of this case see R v Andrews [1986] AC 40;
[1987] 1 All ER 513 it is admissible in evidence and may help to tend to corroborate
the Crown's version of events, if | care to believe the testimony of the witness PW1.

[18] It is also important for me to consider the evidence of Police Inspector Kava who

testified, it was evident to her that PW1 had been crying when she arrived at the

station to make her complaint. That piece of evidence was never challenged by the
130 defence.

[19] PW1 also testified she identified and recognised the accused as someone who
lives in the same vicinity as herself. She knew the accused and she named him to the
police authorities. She also told me in court it was the accused who assaulted her
child on the 17th February 2006. PW1 clearly identified the defendant to me in open
court and she confirmed she knew him well.

[20] In accordance with my duty to the court, I certify | have reminded myself of the
dangers surrounding identification evidence. | have taken into account the well-
established Turnbull guidelines and apply them to this case in arriving at this my
judgment.

140 [21] This case also depends upon recognition evidence and in particular who |
believe. Recognition may be more reliable than an identification of a stranger; even
when a witness is purporting to recognise someone whom he/she knows; the
judge/jury should always be reminded that mistakes in recognition of even close
relatives and friends are sometimes made. These matters go to the quality of the
identification evidence. If the quality is good and remains good at the close of the
accused's case, the danger of a mistaken identification is lessened; but the poorer the
quality the greater the danger and here we are talking about close neighbours.

[22] I certify as a fact | found the witness PW1 to be a persuasive and in fact a very
honest witness. PW1 was unshaken in her evidence even after lengthy cross
150 examination by a learned, and, an experienced defence counsel.

[23] The defence case is one of a complete denial. The defendant admits he was at the
scene at the time in question; he gave evidence on oath that no assault took place on
the child as has been alleged by the Crown. He testified he was at the scene and that
he did ask the complainant for money to buy liquor, but he testified he did not assault
the child.

[24] The defendant brought a witness in his defence, DW2. | found him to be an
evasive individual. He was a first cousin of the accused. He said in evidence that
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naturally he did not want the accused to be convicted. In essence, DW2's evidence did
not tend to corroborate the evidence of the defendant. In fact, his evidence often
contradicted the evidence of DW1 and as a result | chose to mostly disregard DW2's
evidence.

Conclusion

[25] I have listened carefully to all the evidence in this case, both for the prosecution
and for the defence. PW1 gave evidence the accused KELEPI KAKALA committed
an offence of indecent assault contrary to section 125(1) of the Criminal offences Act
(Cap 18) by or towards a child of 3 years on the date in question. Upon hearing all the
evidence and considering the elements the prosecution has to prove in such a case; |
find the prosecution has proved its case beyond any reasonable doubt so that | am
sure that KELEPI KAKALA committed the offence of indecent assault by or towards
a child aged three, on the date in question and as shown in the Indictment.

[26] Accordingly | find the accused Guilty as charged. | thank counsel for their
attention in this matter.
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Taufa v Afu

Supreme Court, Family Jurisdiction, Nuku'alofa
Shuster J
FD 45/2005

16 June 2008

Family law — custody of 4-year-old girl — custody to mother for two years with
weekend visitation rights to father

Temporary custody of a four-year-old girl had been granted by the court to the
respondent mother when the parties, a married couple, broke up in 2005. The
petitioner, the child's natural father, sought custody of the child on the basis that it
was in the best interests of the child as he was able to give her a better life. The
petitioner claimed to be very concerned about the welfare of the child because he
alleged that the respondent drank alcohol, smoked and on occasions she left the child
at home alone while she went out clubbing. The petitioner impressed the court as
being an exceptionally caring, loving father who was sincere and who doted upon his
daughter.

Held:

1. It was widely recognised in most common law jurisdictions that custody of
a child, and more particularly the custody of a female child of tender years,
was usually granted to the mother, unless she was declared an unfit
person. It was for the courts to decide who was an unfit person, on a case-
by-case basis, based upon the facts. Every court would have reservations
and concerns about placing a young female with a father who lives alone.

2. Custody of the child was granted to the respondent for a period of two
years and then it would be reviewed. The respondent was granted
weekend visitation rights.

Counsel for the petitioner : Ms Tonga
Counsel for the respondent : MrNiu
Judgment

I wish to say at the outset Family Cases are always the most difficult cases to
decide upon. For the parties there will inevitably be hurt feelings, perhaps a thought
in the back of your mind thinking that you have lost, or, how could you have won.



40

50

60

70

Taufa v Afu (SC)

133

For the Judge, there is also a nagging question, have | done right to these
parties? That said, the court MUST in all cases in deciding the issue of custody of any
human being do a balancing exercise. In other words the court MUST always look at,
what are the Best Interest of the child; and not what are the best interests of the
parents. A court will inevitably have to make difficult and unpopular decisions and
orders from time to time.

THIS IS MY RULING

This case concerns an application for the custody of the
first child of the marriage, Marryanne Taufa, by the
petitioner Telekitonga Tafua (the child's natural father)
The Petitioner was lawfully married to the Respondent on
the 12" February 2002 at Nuku'alofa, Tongatapu.
Marryanne was born on the 3™ August 2003 and is now
aged four years. Temporary custody of the child vests in
the mother, and was awarded in 2005 by this court.

The petitioner asks the court today to award custody of
the child Marryanne to him; as being in the best interest of
the child, stating he can give the child a better life.

The Petitioner testified he is an aircraft engineer by trade,
he owned property and can provide the child with a stable
and loving home environment. To do that, he would need
to make arrangements for help and assistance from
relatives whilst placing the child at his own
accommodation.

The Petitioner says he is very concerned about the welfare
of the child because he says the Respondent drank
alcohol, smoked and on occasions she left the child home
alone, whilst she went out clubbing.

The Petitioner alleged the child had been hit by the
Respondent on a number of occasions; as a result she was
injured, and once required medical treatment. The court
saw a medical report which showed some evidence of a
physical injury to the child's neck.

The Petitioner came over (to the court) as being an
exceptionally caring, loving father; a man who was
sincere and who doted upon his daughter. The court could
not fail to see how the child Marryanne clung onto her
father during the course of these proceedings.

On the other hand; it will be of some concern to the court
that the petitioner takes home considerably less than he
spends each month. He has a mortgage and car loan. To
his credit he has his own vision for the future with hopes
of working abroad with good prospects of achieving his
dream and prospects of an enhanced salary.
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. I have no doubt in my mind he would lovingly care for his
only daughter, but would he spoil her and make her
unmanageable?

THE RESPONDENT

. The Respondent testified she was the mother of the child
Marryanne, that she is separated from, and has recently
divorced the Petitioner. The Decree has not yet been
made Absolute.

. The Respondent accepts, as does the Petitioner, the
marriage is at an end. The Respondent has two other small
children who live with her mother in Hawaii and which
the Petitioner claims are not his.

. The Respondent readily accepts she drinks alcohol and
that she smokes. She accepts on occasions she stays out
late with her friends. She denies leaving Marryanne alone,
as the Petitioner alleges. She brought two witnesses to
give evidence to counter the Petitioners allegations.

TEMPORARY CUSTODY of the child is currently vested with the Respondent,
and was granted in 2005 by this court when the couple broke up. | was told the
Petitioner refused to let the respondent have the child; so the court ordered the child
placed with the mother, with access by the father on a regular basis.

It is widely recognised in most common law jurisdictions that custody of a
child, and more particularly the custody of a female child of tender years, is usually
with the mother, that is to say unless she is declared an unfit person. Who is an unfit
person, is for the courts to decide, on a case by case basis, based upon the facts.

It is generally accepted that a child will benefit by having both a father and a
mother, (or a male and female figure) and live in a stable environment in which to
grow up in, in order to develop and grow up, into a good citizen.

The evidence revealed the father paid no maintenance or accommodation costs
for the child, but he paid school fees for the fourth term of last year. The evidence
also revealed, the father was never asked to pay maintenance by the Respondent,
however he voluntarily paid for treats and for the child's food and provided some
clothing, as any father would.

By and large the child's weekend visits to the Applicant were a success; the
visits also benefited the Respondent who could go out drinking and clubbing, which
she admitted she liked to do, whilst the father had the care and control of Marryanne.

During the week the Respondent paid for the child's food, most of her clothing
and generally looked after the child. I do not find on the evidence before me, that the
Respondent is an unfit mother. | have reservations about her method of discipline
towards the child, which | deal with below.

Every court will have reservations and concerns in placing a young female with
a father who lives alone (as per the date of this application i.e. now). The courts
concern is; that a young female child might fail to develop, or, mature especially
during the early years and during puberty. It is well known girls need a mother (and a
of course father)
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The court also has grave concerns about the respondent's use of her method of,
shall 1 call it discipline. It can never be acceptable in any modern society to hit any
young child, more so, and particularly : if the child is of tender years; in order to
discipline him (or her) I fully agree with the Applicant, there are other ways to
discipline a child than by hitting.

I will take this opportunity to remind all parties of the laws relating to the
Convention on the Rights of the Child (1989) with the optional protocols, and, the
Declaration on the Elimination of Violence against Women (1993) and the
Commonwealth Plan of Action for 2005-2015.

Accordingly
| ORDER

1.

Custody of the child, Marryanne 'Ofahemo’oni Kapiolani
Taufa is granted to the respondent and the respondent shall
immediately have possession, care and control of the said
child until further order of this court. Custody is granted
for a period of two years and then will be subject to
review. This condition is imposed because of the
allegation of assault / method of dealing with discipline by
the Respondent.

Access to the said child is granted to the petitioner and to
any person acting on his behalf as may be arranged and
agreed, and; in particular the petitioner shall have access
to the child from 18:00 each Friday to 08:30 on the
following Monday by way of (weekend) visitation rights.
The said child shall not be taken out of the Kingdom,
except by leave of this court, and upon application to the
court by notice.

A copy of this notice is to be served by counsel for the
respondent on the appropriate Immigration Authorities.
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Malafu v Hausia anor

Supreme Court, Nuku'alofa
Shuster J
CV 235/2006

14 and 15 May 2008; 23 June 2008

Civil law — damages sought — assault and false imprisonment by the police —
damages awarded

On 17 February 2006 the plaintiff was apprehended by three plainclothes police
officers as a suspect in an alleged criminal offence and taken to the Central Police
Station. The first defendant was a senior police inspector who coincidentally was the
most senior police officer on duty at the police station that day. The alleged crime
was an allegation of theft of the complainant's mobile phone. The complainant was
the wife of the first defendant. The plaintiff claimed that he was attacked and beaten
at the police station by the first defendant and he suffered various injuries including
cuts to his face and neck and bruising to the centre of his back having been struck
with the flat side of an axe twice whilst he was on the floor at the charge office. He
was then locked in a police cell for approximately 15 minutes before being released
after a civilian witness had been brought to the police station and failed to identify the
plaintiff as the perpetrator of the alleged crime. The plaintiff sought general damages
and exemplary damages each in the sum of $2500. The first defendant admitted
certain actions but denied liability to the plaintiff.

Held:

1. In most jurisdictions there are laws governing the arrest of any suspect and
rules for the questioning of witnesses. Persons coming into the custody of
the police were protected by rules and regulations which have developed
over the years. These rules were put into place and were designed to
protect witnesses and individual police officers. They were observed by
judges in cases and were commonly known as The Judges Rules.

2. Police officers were enlisted into the Force and appointed by the Minister
of Police with the approval of Cabinet, sections 8(1) and 11 of the Police
Act 1968, and so they were essentially appointed by the Crown. Police
officers therefore fell squarely within the criteria for vicarious liability by
the Crown.

3. The plaintiff had not been arrested by the plainclothes police officers and
thus he was free to leave the police station at any time. The first defendant
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unlawfully assaulted the plaintiff in the manner alleged and he had been
unlawfully detained for 20-25 minutes by the police.

4. The use of any weapon in the course of an assault by anyone was always
an aggravating feature and particularly so if the weapon used was a sharp
or a bladed instrument.

5. The plaintiff was awarded, as against the first defendant, general damages
in the sum of $1500, aggravated damages in the sum of $150 and
exemplary damages in the amount of $2000, making a total award of
$3650 together with costs.

6. Damages in the sum of $100 was awarded against the second defendant on
the basis that the first defendant had previously been involved in an assault
case. The court also found that the plaintiff had not been offered medical
treatment and other police officers had stood by and watched the assault
declining to take action to prevent the incident.

Cases considered:
Lavaka v Ministry of Police [2000] Tonga LR 17
Tonga v Ministry of Police [2000] Tonga LR 111

Statutes considered:
Appropriation Act 1988
Crown Proceedings Act (Cap 13)
Police Act 1968

Counsel for the plaintiff : MrNiu
Counsel for the first and second defendants . Mr Little
Judgment

This suit is a claim for damages for an allegation of assault whilst the plaintiff
was in police custody. The plaintiff is a citizen of Tonga aged 22 at the time of this
complaint. He was employed as a domestic assistant and lived at Tofola, Tongatapu.

THE FACTS

The first defendant was at all material times a senior police officer, an inspector,
stationed at the crime office at the Central Police Station, Nuku'alofa. On the 17th
February 2006 the complainant was taken to the central police station from the nearby
market by three plain clothed police officers as a suspect described, in an alleged
criminal offence. At the central police station he claims he was attacked and assaulted
by the first defendant, who coincidentally was the most senior police officer on duty
that day.

As a result of the attack and the beating the plaintiff says he received at the
hands of the first defendant, the plaintiff suffered various injuries, including cuts to
his face, neck and he had pronounced bruising to the centre of his back. He told the
court that he was struck with the flat side of an axe, twice towards the centre of his
back whilst he was on the floor of the charge office. He alleges being unlawfully
assaulted by the first defendant. The plaintiff gave evidence he was further threatened
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by the first defendant, who used words to the effect that he would, "go get a gun and
shoot him."

80 The plaintiff gave evidence he was locked in a police cell, but was released
without charge after approximately 15 minutes when a civilian witness was brought
to the police station by car and the civilian witness did not identify the plaintiff as the
perpetrator of an alleged crime. The alleged crime was an allegation of theft made by
the first defendant's wife, to her husband by phone of the theft of her own personal
mobile phone. On release from police custody the plaintiff went home and on the
advice of a nurse Melanie Siale he sought hospital treatment that same day. His
injuries were then photographed and are in evidence before this court.

In his Statement of Claim dated 23rd March 2006 the Plaintiff claims:-

[1] General Damages in the sum of $2,500
90 [2] Exemplary Damages in the sum of $2,500
[3] Costs of this action
[4]  Such further or other relief as the Court may deem fit

On the 27th April 2006 the first defendant filed a Statement of Defence with this
Court and a further Statement of Defence on the 4th April 2008. The first defendant
admits certain actions, in their SOD but they deny liability to the plaintiff. The parties
made certain admissions by way of Agreed Facts.

EVIDENCE

Evidence for the plaintiff was given by (1) the plaintiff in person, (2) his friend

Tunitau FONUA and (3) a nurse Melanie SIALE. The court visited the central police
100 station Nuku'alofa's charge office, to view the locus in quo.

In general terms | found the plaintiff to be truthful. 1 had sight of the
photographs of the injuries alleged to have been inflicted upon the plaintiff by the
first defendant. | also heard evidence from a qualified nurse; albeit the nurse Melanie
Siale was related to the plaintiff. She testified she saw injuries on the plaintiff very
shortly after the alleged incident and as a result of seeing the injuries she took the
plaintiff straight to hospital.

The plaintiff's friend Tunitau Fonua testified he was with the plaintiff in the
market when they were approached by the police officers. He followed the plaintiff to
the police station and stood near the door to the charge office. He testified he saw the

110 plaintiff on the floor and in effect corroborated in most part the evidence of the
plaintiff. | also heard evidence from the defendant in person and from a police officer
on duty at the time of the alleged incident but he remained outside with colleagues.

In most jurisdictions there are laws governing the arrest of any suspect, and
rules for the questioning of witnesses. Persons coming into the custody of the police
are protected by rules and regulations which have developed over the years.

These Rules are in put into place and are designed to protect (1) all witness (2)
and individual police officer(s) they are observed by Judges in cases and are
commonly known as The Judges Rules. I will set out the rules in detail to assist all
parties.

120
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THE JUDGES RULES
THESE RULES do not affect the basic principles:-

a.  That all citizens have a duty to help a police officer to
discover and apprehend offenders

b.  That police, officers, otherwise than by arrest, cannot
compel any person against his will to come to or remain
in any police station

c.  That every person at any stage of an investigation should
be able to communicate and to consult privately with a
solicitor. This is so even if he is in custody provided that
in such a case no unreasonable delay or hindrance is
caused to the process of investigation, or the
administration of justice by his doing so.

d.  That when a police officer who is making inquiries of any
person about an offence has enough evidence to prefer a
charge against that person for the offence he should
without delay cause that person to be charged or informed
that he may be prosecuted for the offence.

e.  That it is a fundamental condition of the admissibility in
evidence against any person, equally of any oral answer
given by that person to a question put by a police officer
and of any statement made by that person, that it shall
have been made voluntary, in the sense that it has not
been obtained from him by fear of prejudice, or hope, or
advantage, exercised or held out by a person in authority,
or by oppression.

The Principle set out in paragraph [e] above is overriding and applicable in all cases.
Within that principle the following Rules are put forward as a guide to police officers
conducting investigations. Non-conformity with these Rules may render answers and
statements liable to be excluded from evidence in subsequent criminal (or civil)
proceedings.

THE RULES

Rule 1. When a police officer is trying to discover whether or by whom an
offence has been committed he is entitled to question any person, whether suspected
or not, from whom he thinks that useful information may be obtained. This is so
whether or not the person in question has been taken into custody so long as he has
not been charged with the offence or informed that he may be prosecuted for it.

Rule 2. As soon as a police officer has evidence which would afford reasonable
grounds for suspecting that a person has committed an offence, he shall caution that
person, or cause him to be cautioned, before putting to him any questions, or further
questions, relating to that offence.
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The caution shall be in the following manner:-

"You are not obliged to say anything unless you wish to do so
but what you say may be put into writing and given in
evidence."

When after being cautioned a person is being questioned or elects to make a
statement, a record shall be kept of the time and place at which any such questioning
or statement began and ended and of the persons who were present.

Rule 3. a] When a person is charged with or informed that he may be
prosecuted for an offence he shall be cautioned in the following terms:-

"Do you wish to say anything? You are not obliged to say
anything unless you wish to do so but whatever you say will
be taken down in writing and may be given in evidence."

[b] Itis only in exceptional cases that questioning relating to the offence should
be put to the accused person after he has been charged or informed that he may be
prosecuted. Such questions may be put when they are necessary for the purpose of
preventing or minimizing harm or loss to some other person or to the public, or for
clearing up an ambiguity in a previous answer or statement. Before any such
questions are put the accused shall be cautioned in these terms:-

"l wish to put some questions to you about the offence with
which you have been charged [or about the offence for which
you might be prosecuted] Yu are not obliged to answer any of
these questions, but if you do the questions and answers will
be taken down in writing and may be given in evidence."”

Any questions put and answers given relating to the offence must be
contemporaneously recorded, in full, and the record signed by that person, or if he
refuses by the interrogating officer and a witness.

[c] When such person is being questioned or elects to make a statement, a
record shall be kept of the time and the place in which any questioning or statement
began and ended, and record the persons present.

Rule 4.All written statements made after caution SHALL be taken in the
following manner.

[a] If a person says that he wants to make a statement he shall be told that it is
intended to make a written record of what he says. He shall always be asked whether
he wishes to write down himself what he wants to say. If he says that he cannot write
or says that he wants someone to write it for him, the police officer may offer o write
the statement for him. If he accepts the offer the police officer shall before starting,
ask the person making the statement to sign, or make his mark in the following
manner.

" wish to make a statement. | want someone to
write down what | say. | have been told that | need not say
anything unless | wish to do so and that whatever | say may
be given in evidence."
[b] Any person writing his own statement shall be allowed to do so without any
prompting, as distinct from indicating to him what matters, are material.



210

220

230

240

250

Malafu v Hausia anor (SC) 141

[c] The person making the statement, if he is going to write it himself, shall be
asked to write out and sign before writing what he wants to say, the following:-

"l make this statement of my own free will. | have been told
that | need not say anything unless | wish to do so and that
whatever | say may be given in evidence."

[d] Whenever a police officer writes the statement he shall take down the exact
words spoken by the person making the statement, without putting any questions
other than such as may be needed to make the statement coherent, intelligible and
relevant to the material matters, he shall not prompt him.

[e] When the writing of a statement by a police officer is finished the person
making it shall be asked to read it and to make any corrections, alterations or
additions he wishes. When he has finished reading it he shall be asked to write and
sign or make his mark on the following Certificate at the end of the statement.

"I have read the above statement and | have been told that |
can correct, alter or add anything | wish. This statement is
true. | have made it of my own free will."

[f] If the person who has made the statement refuses to read it, or to write the
above mentioned Certificate at the end of it, or to sign it, the most Senior Police
Officer present [In the station] shall record on the statement itself and in the presence
of the person making it what happened. If the person making the statement cannot
read or refuses to read it, the officer who has taken it down shall read it over to him,
and ask him whether he would like to correct alter or add anything and put his
signature or make his mark at the end. The most senior police officer shall then
certify on the statement itself what he has done.

RULE 5. If at any time after a person has been charged with, or informed that
he may be prosecuted for an offence a police officer wishes to bring to the notice of
that person any written statement made by another person who in respect of the same
offence has been charged, or informed that he may be prosecuted, he shall hand that
person a true copy of such written statement, but nothing shall be said or done to
invite any reply or comment. If that person says that he would like to make a
statement in reply, or starts to say something he shall at once be cautioned or further
cautioned as prescribed in Rule 3 [a]

RULE 6. Persons other than police officers charged with the duty of
investigating offences or in charging offender's shall so far as may be practicable,
comply with these rules.

LIABILITY

In Tonga Police Officers are enlisted into the Force, and appointed by the
Minister of Police with the approval of the Cabinet Section 8(1) and 11 of the Police
Act of 1968, and so they are essentially appointed by the Crown. Officers are paid
from public funds by money approved by Parliament (section 5 of the Police Act
1968, and the Schedule of the 1988-89) Appropriation Act 1988 VVote number 9.

Police Officers therefore fall squarely within the criteria for vicarious liability
by the Crown enunciated by Clerk and Lindsell Par 2-04 on page 144.

In Tonga the relevant legislation is the Crown Proceedings Act, where section 4
states that:-
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"...the Kingdom of Tonga shall be subject to all those
liabilities in tort to which if it were a private person of full age
and capacity, it would be subject-

(@) In respect of torts committed by its

servants of agents..."

It is clear that police officers are servants of the Kingdom. | find as a fact that the
second defendant can be vicariously liable for the torts of all police officers in the
Kingdom. It is clear from the evidence in this case that the first defendant was at the

260 time of the allegation working at his place of duty upstairs in the CID Office.

At a point in time the first defendant received a telephone call from his wife
concerning the alleged theft of her own personal mobile phone. Upon taking this call
the First Defendant decided to become the investigator with, he said a duty to
investigate the alleged crime, in this case the alleged theft of a recently purchased
mobile phone from his wife which occurred at the Salvation Army Office. The
concept of any police officer investigating a crime, allegedly committed against ones
owns spouse in my view is fraught with danger. This should never have occurred. The
first defendant should have passed this enquiry and investigation into the allegation of
theft by or towards his wife, to another police office. In short the first defendant

270 should never have got involved this is a serious lack of judgment on the officer's part
and is perhaps why this incident happened in the first place with him getting involved
either emotionally or perhaps revengefully.

The evidence given by the complainant, if | accept it; indicates the plaintiff
while he was seated on a bench in the charge room at the central police station was
unlawfully assaulted without just cause by first defendant. The photographic evidence
standing on its own reveals the plaintiff was severely beaten by someone. My task is
to decide was this assault upon the plaintiff committed by the first defendant
unlawfully, or, was the first defendant acting in self defence, as he claims in his
statement of defence filed in this court?

280 The plaintiff testified he was punched and was stamped upon in the area of his
neck, and was hit twice on his back with some form of weapon. The plaintiff told the
court the weapon used to assault him on his back, was an axe. If that is the case, then
the use of an axe upon any human being in any form of assault is an extremely
dangerous thing to do. It is a crime. An axe is a fearsome weapon in itself. The
plaintiff was never shaken in cross examination by an experienced defence counsel,
on the issue of the use of an axe. The plaintiff's witness also testified on his behalf
and he tended to corroborate the plaintiffs version, as did the evidence of the nurse
(albeit she is related to the plaintiff). The photograph before the court also tends to
confirm an assault by use of a weapon. The evidence reveals this was a vicious

290 beating more so if it is true the plaintiff was on the ground at the time of the alleged
assault and in the custody the care and the control of police officers whose duty it is;
is to protect all the citizens and visitors to the Kingdom.

FINDINGS
In my view the evidence against the first defendant speaks volumes for itself.
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It is clear the plaintiff came to the police station from the
market voluntarily upon request by three police officers in
order for them to investigate an alleged crime.

I find as a fact that the evidence reveals the plaintiff had
not been arrested by the officers, and thus he attended the
central police station voluntarily and was free to leave at
any time.

It is also clear to me the plaintiff had never been informed
of any of his legal rights by any officer or the officer in
charge of the CPS.

| find as a fact that the first defendant was on duty at the
time of this alleged incident.

I find as a fact that the first defendant was also the most
senior police officer on duty that day, and as such was in
charge of the central police station as such as a senior
police officer he owed a high duty of care to all persons,
be they police officers, visitors, civilians, or prisoners
within that central police station.

Upon hearing all the evidence (both for the plaintiff and
the defendant) | find as a fact that the first defendant
unlawfully struck the plaintiff without just cause to his
face causing a cut and bruising (whereby an old wound
was reopened) that assault was unlawful and unnecessary.

I find as a fact that the first defendant then stood on the
plaintiff's neck whilst the plaintiff was on the ground, and
that assault was unlawful and unnecessary.

| find as a fact the first defendant struck the plaintiff twice
on his back with the flat side of an axe, and that assault
was unlawful and unnecessary.

Because | found as a fact the assault on the plaintiff was
unlawful, 1 come to the inevitable conclusion that | not
believe the police officer the first defendant was ever
acting in self-defence as the first and second defendant
alleges in their Statement of Defence dated 4th April
2008.

The evidenced | hear revealed there were other police
officers around at the time of this incident, the evidence is
SADLY they did not intervene in order to stop the assault
on the plaintiff by a senior police officer.

Upon hearing the evidence both for the plaintiff and the
defendant | find as a fact the plaintiff was after he had
been assaulted in the charge area of CPS that he was
placed in a cell and not in a room as the police stated in
court.

It is also clear from the evidence the plaintiff was a
detained person, in other words he was never free to leave
the police station, that I find unlawful.
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. In effect | find the plaintiff was unlawfully arrested and
detained for about 20-25minutes by the police.
. I also find as a fact that having been assaulted by the first

defendant that he was denied proper medical treatment, by
both the first and the second defendant in this action.

THE ISSUE OF DAMAGES IN THIS CASE

Sadly there are a number of cases in Tonga brought against serving police
officers who have been sued for assault. | have had sight of Tonga v Ministry of
Police [2000] Tonga LR 111; and Lavaka v Ministry of Police [2000] Tonga LR 17 In
that case damages were awarded on a scale more in keeping with this claim, that was
also a case of unlawful detention.

Was this a case of a violent assault? In my view the use of any weapon in the
course of an assault by anyone, is always an aggravating feature; and this more
particularly so if the weapon used in the assault as in this case is a sharp or a bladed
instrument. The plaintiff said in his evidence he was assaulted by the first defendant
with an axe. He testified he saw an axe and he held onto the axe while trying to
defend off blows and | on that basis | believe him. The picture to his back
corroborates the use of a weapon.

. Damages for an assault must be based upon the actual
injuries sustained. | have considered a proper amount for
the injuries to the plaintiff in this case to be the sum of
$1,500.00.

. I have also considered an award for aggravated damages
for injuries to the victim's pride. | consider an award of
$150.00 to be appropriate in this case.

. I consider that an award of $2,000.00 be awarded as
exemplary damages primarily because this same officer
was involved in a case of assault previously. This fact
came out in evidence and it is material whenever a court
goes on to consider the question of exemplary damages.

Does any fault lie at the feet of the second defendant in this case? The answer must be
an emphatic yes. The second defendant allowed this particular officer to be on duty,
and moreover he was the senior officer in charge of a police station on the date in
question. The second defendants allowed the first defendant to investigate a crime
reported by his own wife a member of his family. That is, not and can never be in the
spirit of traditional policing.

The second defendants cannot turn away from the fact this officer was also a
previous defendant in a similar action for assault in the year 2000.

. As aresult | award damages in the sum of $100.00 against
the second defendants in this case, on the facts as they
pertain to this particular case and comment in particular
because an injured man the plaintiff was not offered
medical treatment when he left the station, and other
police officers declined to help prevent this incident they
stood and watched.
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. The plaintiff should also have his costs to be taxed.

It also is apparent to me that this particular action should have been settled by the
parties out of court and prior to hearing of the matter. The case was not settled to the
390 satisfaction of all parties, hence judgment today against these two defendants.

. Against the first defendant | award the sum of: - $3,650.00
. Against the second defendant | award the sum of:-
$100.00

. For the reasons given in this my judgment.
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EM Jones Industries Ltd v Tofoa

Supreme Court, Nuku'alofa
Shuster J
AM 8/2008

2008

Appeal — Magistrate erred in law or fact and breached his duty — unmeritorious
appeal — dismissed

Saimone Tofoa appealed against a judgment in the Magistrates' Court given on 27
February 2008 awarding the plaintiff, EM Jones Industries Ltd, the full amount
claimed of $2572.95 together with interest to be paid within two weeks failing which
the plaintiff could take possession of the residence of the defendant. It would appear
from the judgment that the grounds of appeal included the allegation that the
magistrate erred in law or in fact and that he breached his duty as a magistrate. In his
response to the plaintiff's claim in the magistrate's court, counsel for the defendant
had alleged that the plaintiff's claim was "a method of being dirty, untrue and
threatening"”.

Held:

1.  The tone of the paragraph in the pleading which included the words "dirty,
untrue and threatening” was unprofessional and that type of terminology
should not be used in legal documents in any court without proper
foundation.

2. There was nothing to suggest that the magistrate had erred either in the law
or in fact nor had he breached his duty as a magistrate. By carrying out a
planned visit to the locus in quo the magistrate had went far beyond what
most magistrates are prepared to do. The appeal was regarded as
unmeritorious and the appellant was ordered to pay costs.

Judgment

No Appearance by the Appellant in this case his counsel did appear.

The Appellant in this case appeals to the Supreme Court against a Ruling of the
Magistrate's Court in Fasi, Nuku'alofa. The Appellant was summoned to appear in the
Magistrates Court on 1st October 2007, and appeals against a decision of the Learned
Magistrate exercising civil jurisdiction in an action for the recovery of a debt between
the parties:
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. Jones Industries Ltd of Tofa, and Saimone Molitika of
Sopu

There was a counter claim filed in the lower court. Judgment was given for the
Plaintiff on 27th February 2008. The Appellant appeals that decision to the Supreme
Court.

The Civil Summons in the Magistrate's Court reads:

. The Plaintiff claims from you $2,572.95 due to you
purchasing goods from the store of the plaintiff and there
was a contract between the two of you, on the 29th June
2007 which stated that this purchase is insured by the
house and other goods. It has thus been understood that
the goods insuring the loan are not your goods. The
Plaintiff also claims the 10% interest of every year since
29th June 2007 as well as the $2,572.95. The Plaintiff is
also claiming the house of the Defendant since he cannot
pay the $2,539.00 plus the interest. Also claiming the
expenses for the lawyer and the Court with a total value of
$750.00

Findings

It is evident studying the case papers; the Magistrate took a considerable time
and put a great deal of effort to dealing with the case and delivering his judgment.
The Magistrate also quite unusually carried out a site visit to the location (or locus in
quo) where he saw materials purchased on credit from the Plaintiffs company, and
which were used in a development by the Appellant in his case.

The Magistrate recorded the oral evidence which has been transcribed into
eleven pages for use by the Supreme Court. | have also had sight of all exhibits in this
case. In reviewing the court documents | have no doubt the Magistrate considered all
the relevant facts and issues, in this a very straightforward case.

On 1st October 2007 a response was made to the Plaintiff's Claim. The response
was signed by Mr. Edwards, who was at that time acting for the defendant.
Surprisingly, Mr. Edwards did not appear at the trial of this matter in the lower court,
but he advises the Appellant on his Appeal to the Supreme Court, so accordingly his
name appears on the Supreme Court's record.

Mr Edward's written response to the Plaintiffs Claim reads as follows.

1. The claim done by the Plaintiff is a method of being dirty,
untrue and threatening.

2. There was a debt to the Plaintiff, and there was an
agreement with the Plaintiff to repay the debt in partial
stages and signed insurance to it.

3. When there were differences in the relationship between
the Plaintiff and the Defendant concerning the differences
evident on the summons for Civil case No 116-07 the
Plaintiff has brought charges against the Defendant
concerning the payment of debts which there was an
agreement.
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4.  The defend requests to order the Plaintiff to uphold the
stay with the contract to repay in partial stages the debt.

5. The Defendant is claiming payment for the lawyer and the
court valued at $500.

I should like to say something about the tone of the first paragraph in response to the
Plaintiff's Claim of 1st October 2007 and used by Mr Edwards. It is clearly
unprofessional. | do not wish to see this type of terminology used in legal documents
in any court in the Kingdom again; phrased or couched in terms like this; unless the
court is provided with relevant and admissible evidence for use as a proper
foundation to make this "type "of serious assertion. | find the paragraph is most
unprofessional and somewhat degrading.

I also need to remind Counsel that every person has a right to exercise his or her
legal right to go to court to obtain judgment at any time using the court procedures.
This is exactly what the Plaintiff did in this case. The Magistrate considered this
particular case in a full trial and eventually found for the Plaintiff he also dismissed
the Appellants Counterclaim which he is entitled to do.

At the end of his judgment the Magistrate recorded the following-

. In relation to the principles and elements stated earlier in
the terms despite the defendant alleging the Plaintiff
breached the terms of the contract in supplying 3'11" foot
wire, but had ordered 4 foot wire. The Court believed no
debt arose. The debt arose from the Defendant having no
knowledge of TCC's requirement and followed it.

. Thereby the Counterclaim is denied.

. But the Claim by the Plaintiff is granted. At the same time
the court went and inspected the fence at 'Atele, no tape
was taken. | then went with the driver and the clerk
Ma'afu Sefokuli, they measure the width of the diamond
fence, on the fence directed by the defendant. There was
no place that the diamond fence was lower than 4 foot.
This is despite Viliami alleging that the folding of the
fence will decrease it from 4 foot to 3'11" it still falls
within 4 foot. Thus this supports my conclusion that the
debt hadn't resulted from the width of the fence as stated
by the defendants counterclaim.

Thus the sentence is as follows.

. 1) the Counter-Claim is denied

. 2) The claim for $2,572.95 and the interest of 10% -
$64.32 to be paid within 2 weeks, if not EM Jones Limited
shall take possession of the residential house, because this
was the contract.

. 3) The due amount of LF + CF $750.00 to be paid to
Fakahua.

. I have carefully considered the merits of this Appeal (if
any) and as | said before I have studied all the papers and
documents submitted with the file.
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I conclude the Magistrate did not err, either in law, or
when he applied the facts to the law and came to his
conclusion.

I consider he came to a just and equitable conclusion on
both the oral and documentary facts presented to him.

I can find no evidence whatsoever that the Magistrate
breached his duty as a Magistrate as alleged as a ground
of appeal.

In fact | am of the view this particular Magistrate went far
beyond what most Magistrates do, by carrying out a
planned visit to the locus in quo.

The same conclusion would be made by any other
competent court.

It is clear the evidence reveals there was a written
agreement between both parties and it was in existence.
The written agreement reveals the existence of a legal
Debt which had to be repaid under the terms of the
agreement.

The conditions for the repayment of the full sum have
never been fulfilled.

Because the conditions for repayment have not been met
the Plaintiff is entitled to pursue his claim in court

He did so, and the Appellant lost.

Reading between the lines | conclude the appellant is most probably more
concerned that he pledged his residence as security for his loan and; because of the
Magistrates ruling, he lost his residence as ordered by the Lower Court's.

Let me make it perfectly clear if a person puts up property as security, or as in
this case, as insurance for a debt, and, if he does not pay his loan then he risks losing

same.

Further if he pledges property and that property does not legally belong to him
then, that act itself is tantamount to fraud. Allegations of Fraud may void the contract,
and even lead to the preferring of criminal charges and arrest and or imprisonment
dependent upon the circumstances.

Accordingly, this Appeal is dismissed.

In my view it is an unmeritorious appeal.

I order the Appellant to pay the costs of today's hearing, to
be taxed by the Chief Registrar of the Supreme Court.

| also order a copy of this my Judgment be passed to the
Crown Law Office, for information and for such action as
they might deem necessary.
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Kilikiti anor v Police

Supreme Court, Nuku'alofa
Shuster J
AM 12-13/2008

9 July 2008

Appeal against sentence — Magistrate did not explain reasoning — appeals
allowed and sentences were suspended

The appellants appealed against their conviction and sentence following the
imposition of a two year imprisonment sentence on 21 May 2008 by a magistrate for
theft of a bull. The grounds of appeal in relation to the conviction were that the
magistrate lacked jurisdiction or in the alternative due process of law and procedure
was not followed; that they made an ambiguous guilty plea or in the alternative they
were not given the opportunity to be represented by counsel. The grounds of appeal
in relation to the sentence imposed was that it was excessive, harsh and
unreasonable. The accused had no previous convictions.

Held:

1. Counsel had been unaware that the jurisdiction in the Magistrates' Court
had been raised to include criminal cases where the maximum sentence did
not exceed three years imprisonment. The magistrate had followed the
correct procedure and both accused had indicated that they understood the
charge and they entered guilty pleas.

2. Toavoid misunderstanding in future cases Magistrates should expand their
notes to indicate that the accused understands the charge(s); that he/she
can consult a lawyer and make or witnesses in defence or mitigation.

3. The magistrate did not explain his reasoning nor his starting point or
provide any structured decision in arriving at the sentence of two years
imprisonment. A sentencer should first ask was he obliged to pass a
custodial sentence or was there a more appropriate non-custodial
alternative; secondly the length of the appropriate custodial sentence and,
thirdly, could he properly suspend the sentence in whole or in part.

4. The appeals against sentencing were allowed and the appellants were
sentenced to two years imprisonment with the whole of the imprisonment
term being suspended for a period of three years.
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Cases considered:
R v Kefford and R v Bibbi (1980) 71 Cr App R 360
Reginald Raynsford (1988) 10 Cr App R 416

Statutes considered:
40 Criminal Offences Act (Cap 18)
Magistrates Court Act (Cap 11)

Counsel for the appellant : Mr Pouono
Counsel for the Crown . Ms Lavakeiaho

Extemporaneous judgment

The Appellants appeal a sentence of two-year imprisonment passed on 21 May
2008 when they were sentenced by the Magistrate sitting in Mu'a for an offence of
theft.

The appellants were charged by the police with a single offence, alleging: -

. They stole a bull belonging to Soane Hamala

50 The charge reads:- [a] The first and second accused [together] on the 10" December
2007 at Kolonga you did theft. Contrary to sections 143 and 145(b) of the Criminal
Offences Act (Cap 18) in which you wilfully stole 1 unconsecrated brownish and
white bull belonging to Soane HAMALA valued at $2000.00.

Notice of Appeal was served upon the Supreme Court dated 26 May 2008.
The case was listed for hearing on Wednesday 9™ July 2008.
I have set out Counsel's Ground of Appeal in full.

Ground of Appeal

1. Appeal on conviction.
(a) Lack of jurisdiction or in alternative due process of law and
60 procedure was not followed as in Section 34 & 35 Magistrates
Court Act.
(b) They made ambiguous guilty plea, or in the alternative they
were not given an opportunity to be represented by a law
practitioner.

2. Appeal on Sentencing.
(a) Excessive and Harsh
(b) Unreasonable

3. Both defendants request bail until hearing

Let me say at the outset this Appeal can only be on the ground that the sentence was
70 in counsel's words:-

(a) Excessive and Harsh
(b) Unreasonable
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Counsel for the Appellants, sought to infer at the start that the procedure(s) used in
the Magistrates Court were flawed and as a result the conviction and sentence was
flawed.

Counsel argued there was a:-

(a) Lack of jurisdiction or in alternative due process of law
and procedure was not followed as in Section 34 & 35
Magistrates Court Act.

(b) They made ambiguous guilty plea, or in the alternative they
were not given an opportunity to be represented by a law
practitioner.

Counsel said this meant that the whole of the Magistrates Procedure should be
revisited in this Appeal. However Counsel was patently unaware that the jurisdiction
of the Magistrate had been raised to the sum of 10,000PA and three years
imprisonment could be imposed. He told the court jurisdiction was 1,000.00PA and
thus the procedures were incorrect. | totally reject his argument.

I have no doubt the Magistrates followed the correct procedure, he has a three
years sentencing threshold, and has the inherent jurisdiction to try this particular case.
There is no doubt in my mind the appellants were told the nature of the charge, and
both indicated that they understood the charge and that they entered Guilty pleas.
Further they both sat and listened to the facts as outlined in the Magistrates summary,
which was supplied to this court.

To assist in the future, perhaps there is merit in asking the Magistrates to expand
on their notes and indicate every accused understands the charge(s) that he/she can
consult a lawyer and may call witnesses in his defence or mitigation. This can be
achieved by the Magistracy creating a standard form with a check list therein which
form can or must be completed in each and every case. This procedure would help
avoid misunderstanding such as this and help save valuable Supreme Court time.

The Magistrates Two-Year Sentence

I am told the accused are first time offenders, and they admitted the offence to
the police. | take into account their honesty to the court, despite this appeal. In my
view a two-year prison sentence for the theft of a bull, for first time offenders is
somewhat harsh or excessive.

The court record does not explain the Magistrates reasoning, neither does it
explain his starting point, or provide any structured decision in him arriving at a
sentence of two years imprisonment. Structuring and recording the reasons for a
sentence is crucial in any sentencing exercise such as this. He did not indicate he
imposed the sentence as a deterrent to others and this is to my mind a just basis of
appeal

Accordingly, reviewing this case on appeal | will sentence them both, having
regard to the important case of Reginald Raynsford (1988) 10 Cr App R 416 and 417.

The head note reads as follows.

It is a well established principle of sentencing that the
sentencer; when considering a sentence of imprisonment, he
should ask himself these three questions, and in this order.
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First, was he obliged to pass a custodial sentence, or was
there a non-custodial alternative which would be appropriate
in all the circumstances.

Secondly, the sentencer should decide the length of the
appropriate custodial sentence, and

Thirdly, he should ask himself could he properly suspend the
sentence in whole or in part.

A suspended sentence is not an evasion of imprisonment; on the contrary it is a
perpetual reminder to the offender not to re offend. If they re offend during the
operational period they will be doubly imprisoned. In the case of a specified class of
offenders such as first time young offenders, a suspended sentence will be more
effective than an immediate custodial sentence.

I feel | must also have also regard to the case of R v Kefford and R v Bibbi
(1980) 71 Cr App R 360 which states a sentencer should also look at the number of
inmates in the general prison population in deciding on a sentence. The prisons in this
country are full. I can see no good reason to send the accused directly to prison today
because the property subject of the charge was fortunately recovered.

However | am going to impose a quite lengthy suspended sentence to act as a
deterrent and so ensure they do not offend in the future.

| SENTENCE BOTH APPELLANTS TO TWO YEARS IMPRISONMENT
SUSPENDED FOR THREE-YEARS

I have had regard to the fact they have both been in custody for 12 days from
21-05-08 to 02-06-08 the effect of breaching this order if they were to commit
another offence is they will go to prison for two years. That two years imprisonment
would be in addition to any other sentence which another court might impose. To this
extent the appeal is allowed. | thank counsel for their attention.
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R v Nusi

Supreme Court, Nuku'alofa
Shuster J
CR 377/2007

16 July 2008

Criminal law — fraudulent conversion — fraudulent equal to dishonesty — guilt
proved

Under an amended indictment the accused was charged that in July 2007 he
fraudulently converted to his own use and benefit the proceeds (TOP 2000) from the
sale of a car belonging to the complainant. The accused alleged that the complainant
had requested him to sell the vehicle and there was no fraudulent conversion of

property.

Held:

1. Inlayman's terms, and in a nutshell, the essential elements in a charge of
fraudulent conversion of property were: every person who - fraudulently -
converted to his own use and/or benefit - property and/or - proceeds
belonging to another - which were entrusted to him/her - committed an
offence. The mental element described as fraudulent was equivalent to
dishonesty and in deciding whether there was dishonesty the current
standards of ordinary decent people should apply.

2. The accused should have given the proceeds of the sale of the vehicle to
the complainant. The Crown had proved guilt beyond reasonable doubt
and the accused was convicted.

Cases considered:
Machent v Quinn [1970] 2 All ER 255
R v Aziz and others [1995] 2 CrAppR 478
R v Barrick [1986] 7 Cr AR
R v Feely (1973) 1 QB 530
R v Ghosh [1982] 2 All ER 689
R v Glenister (1980) 2 NSW LR 559
R v Gomez [1993] 1 Al ER 1
R v Parker 53 Cr App R 289
R v Smart [1983] VR 265
R v Vve, Wise and Stephenson 97 Cr App R 134
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Statute considered:
Criminal Offences Act (Cap 18)

Counsel for the Crown . Miss Finau
Counsel for the accused . Miss Fifita

Extemporaneous Judgment

The accused

The accused is charged on an Amended Indictment filed on 16 July 2008, He is
charged with an offence alleging an offence of Fraudulent Conversion of Property.
He was originally arraigned on the 25 January 2008 before Justice Andrew, and
pleaded Not Guilty to a single count indictment, as is legal right.

The hearing took place on the 16 and 18 July 2008 before me; the accused was
convicted after trial of this matter sitting as a Judge alone.

o Count One

Fraudulent Conversion of Property, an offence contrary to
section 162 of the Criminal Offences Act (Cap 18)
Particulars of which are: -

Sokolotesi NUSI on or about July

2007 you did fraudulently convert to

your own use and benefit the proceeds

from the sale of the car belonging to

Seneti Tofua which was entrusted to

you to sell and pay the proceeds to

Seneti Tofua.

The prosecution case

The prosecution alleges the accused was entrusted with a motor vehicle, which
was owned by the complainant in this case, to sell. It is said the accused sold the
vehicle and kept the proceeds of the sale, TOP 2,000.00 for himself and, as such he
fraudulently converted property (money) for his own use. The prosecution called
three witnesses to prove their case. The defendant elected to give sworn evidence he
was supported by his wife who testified on his behalf. After hearing the case the
defendant was found guilty and a brief extemporaneous judgment was given in open
court. The case was put off for pre-sentence reports. These are my reasons for my
finding Guilt.

The defence case

The accused as is his right under the law denies the offences as alleged in the
Indictment, and puts the prosecution to strict proof. The accused gave an explanation
of the events, in a VCS both to the police and to this court. His VCS was not
challenged by the defence. The accused gave evidence in court; his evidence is to be
accorded the same respect and consideration as any other parties. The accused called
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a witness on his behalf, his wife. He also relied upon his VCS and his confession to
the police.

The essential elements of the offence
To find the Accused Guilty of an offence of Fraudulent Conversion of Property,
under section 162 of the Criminal Offences Act (Cap 18) the prosecution must prove
80 each of the essential elements of the offence.
In layman's terms, and in a nutshell the essential elements are:-

. EVERY PERSON WHO:-

. FRAUDULENTLY

. CONVERT TO HIS OWN USE, AND, OR BENEFIT
. PROPERTYANDOR

. PROCEEDS BELONGING TO ANOTHER AND

. WHICHWEREENTRUSTEDTOHIM/HER

. COMMITS AN OFFENCE

And, upon conviction shall be liable to imprisonment, for any period not exceeding
90 seven (7) years

Leading cases and policy

In considering this my judgment, | have considered and apply the following
leading cases widely known throughout the Commonwealth. These cases are
routinely applied in most if not all common law jurisdictions for offences; or
allegations involving theft, or cases involving dishonesty. They can be applied here in
Tonga.

. R v Glenister (1980) 2 NSW LR 559 at 603-605
extensively covers the meaning of the work
"fraudulently.” The Court of Appeal of NSW in that case

100 said at p 607: "We conclude that the mental element
described as fraudulent ... is equivalent to dishonesty. It
will be sufficient ... that the Crown must prove that the
accused acted dishonestly. It is unnecessary for him (the
trial judge) to go further and define honesty. It is enough
that he informs the jury (himself) that in deciding whether
an application was or was not dishonest, they should apply
the current standards of ordinary decent people.” The court
cited R v Feely (1973) 1 QB 530.

. R v Smart [1983] VR 265 at 295 (a decision of the

110 Supreme Court). In determining whether the prosecution
has proved the defendant was acting dishonestly (it) must
first of all decide whether according to the ordinary
standards of reasonable and honest people what was done
was dishonest. In most cases, where the actions are
obviously dishonest by ordinary standards, there will be
no doubt about it. It will be obvious that the defendant
himself knew that he was acting dishonestly. It is
dishonest for a defendant to act in way which he knows
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ordinary people consider to be dishonest, even if he
asserts or he genuinely believes that he is morally justified
in acting as he did. Per Lord Lane in R v Ghosh.

R v Barrick [1986] 7 Cr AR [s]. For allegations which
concern Breach of Trust cases, It is trite law that a servant
or agent owes a high duty of care to his employer to carry
out his duties properly; and more important honestly. The
higher up the scale one goes in a company, or
organization, the higher the degree of responsibility is
imputed in him by law; because without that trust; the
business world and all organs of a government would be
in chaos.

R v Ghosh [1982] 2 All ER 689. Is the well known test for
Dishonesty, which states; "it is dishonest for a defendant
to act in a way which he knows ordinary people consider
to be; dishonest; even if he himself asserts, or genuinely
believes he is morally justified in acting as he did."

R v Gomez [1993] 1 All ER 1. Authority for the well
established test of; appropriation and or, misappropriation
of property. This is a Leading House of Lords' case which
all legal practitioners should read, understand and apply in
cases such as this.

Machent v Quinn [1970] 2 All ER 255 DC. It is not
necessary to prove all the articles or values mentioned in
the indictment to have been stolen, if it is proved that the
defendant stole any one of them. See R v Parker 53 Cr
App R 289 CA per Donaldson at page 229 it is submitted
that the jury must be agreed on which particular item, or
value was stolen.

Cooper v Stable; R v Smith. Corrupt is doing an act which
the law forbids.

Defendant's Good Character Directive. Modern Law says
I must consider and apply to every case "a defendant's
good character directive"; that is to say good character
cannot of itself provide a defence to a criminal charge, but
it is evidence which | should take into account when |
come to consider my verdict. See: R v Vve, Wise and
Stephenson 97 Cr App R 134: R v Aziz and others [1995]
2 CrAppR 478.

The burden and standard of proof

Certification: As this is a trial before a Judge sitting alone; | have directed
myself in accordance with the Law on the Burden and Standard of Proof in a criminal
case. If appropriate | have directed myself of the need to consider the evidence in
respect of each charge and for the defendant separately. Where appropriate | have
given the Accused, the benefit of any doubt. The prosecution brings this case; they
must prove the case beyond any reasonable doubt so that | am sure he committed the
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offences. The defendant does not have to prove anything; because he is innocent until
he is proven guilty.

Voluntary caution statement

I am also required (under modern law) to consider a defendants voluntary
caution statement[s] also his charge statement and or Confession to determine

whether they are voluntary; or not, in the true sense of the word.

Prosecution case
I heard a total of three prosecution witnesses who testified they knew the

I find as a fact upon hearing the evidence that the,
confession Exhibit 1, is voluntary in the true sense of the
word;

As is the charge statement Exhibit 2 and the Confession
Exhibit 3.

The documents were never challenged by the Defense.

accused and had dealings with him concerning this particular case.

The first prosecution witness is Seneti Tofua (PW) she
testified that she and her son came to the home of the
accused to look for her de facto partner, and she asked the
accused's wife if they could stay with them because they
had been chased away from the family they used to live
with. It is not in dispute that the accused and his wife felt
sorry for PW1 and her son and took them in under their
roof for a period of approx 6 weeks.

The complainant was unemployed and with a small child.
The accused and his wife did not ask PW1 for money or
for anything in return.

At a point in time PW1 asked the accused to sell her
vehicle, after some time, the vehicle was towed and
eventually sold to an Indian gentleman for 2,000.PA.
PW1 testified she had agreed the accused could sell the
vehicle but it was never agreed he could keep the
proceeds. She would pay some money for her keep.

It is not in dispute the accused paid 400.00 PA per month
in rent and that he was in employment as was his wife at
the time of this incident. It is not in dispute that 2,000.00
PA was received from the Indian man. I accept all of the
testimony from the prosecution witnesses who gave
evidence in court. What is in dispute is that the accused
acted with dishonesty.

It the conclusion of the trial | was asked by the Prosecutor
to find the accused guilty as charged.
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Defendant's case

. The defendant says there was no fraudulent conversion of
property. The defendant agreed to sell PW1's vehicle. His
testimony was that he would use the money from the
proceeds of the sale to pay household bills, to help with
their living costs and expenses. In his testimony to the
court the accused said he paid electricity bills, buying food
for the family settling a debt at the store and paid for
family necessities. Counter that with his Record of
Interview where he was asked at question 40, what did
you use the money for? And he answered, "Use to
drinking at the nightclub." He was asked by the prosecutor
which statement was true the one in court or, in the record
of interview. He stated he used the money to pay bills, for
buying food and for his family. There was no challenge to
either the record of Interview or the Confession during the
trial.

Inferences and speculation

A court is not entitled to speculate, but it may draw inferences. There may be
strong circumstantial evidence in which a court may say, when taken together will
lead to the sure conclusion it was the defendant who committed the crimes.
Circumstantial evidence can be powerful evidence, but it is equally important to
examine it with care and to consider whether the evidence upon which the
prosecution relies in proof of its case is reliable and if it does prove guilt; or, are there
any other circumstances which are, or may be of sufficient rehability and strength to
weaken or destroy the prosecution's case. Finally a court should be careful to
distinguish between arriving at conclusions based upon reliable circumstantial
evidence and mere speculation.

Speculation in a case amounts to no more than guessing; or making up theories
without good evidence to support them, neither the prosecution, the defence nor
should I do that.

Analysis

In this case the Defence submits the prosecution has woefully failed to prove
their case beyond reasonable doubt, and they ask me to acquit the accused. | do not
intend to rehearse the prosecution evidence in detail, or the prosecutions closing,
speech because in a case such as this, it is a question of who do | believe, on the
evidence placed before me. Further this was a short trial with very few issues. It is the
evidence given in open court and on oath which goes to prove whether or not | find
the guilt or innocence of this particular accused.
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Accordingly:-
Assessing the evidence as a whole
. | believe the Crown's version in this case; because in the
250 VCS the accused said he knew why the police arrested

him (Question 9 and 10) He said it has to do with the
complaint of Seneti concerning her car. In answer to
Question 17 how much did you sell it for A) 2,000PA then
in Question 19, what happened to the 2,000PA? A) | used
it personally. Question 40 what did you use the money
for? A) | got drunk with the money at the nightclub, and in
answer to question 41 who do you believe the money
should have been given to? A) It should have been given
to Seneti. These all point to his guilt.
260 . In his Confession Statement to the police- when
answering the caption,
"l make this statement of my own free will | have
been told that | need not say anything unless I
wish to do so and whatever | say may be given in
evidence", he replies.
"l State, | am guilty due to using money and
selling the car to the Indian under false pretences
to Seneti Tofua. Seneti Tofua had asked me to
bring the vehicle and advertise it for sale and had
270 no further involvement with the car leaving it to
me and her partner.
. The Confession Statement was signed and dated 14.54 on
13.11.07
. Question, what clearer indication of guilt can one ever
come across?

In my view the prosecution has proved their case beyond reasonable doubt so that |
am sure the accused committed this offence. | have no hesitation in finding him guilty
as charged and | convict him of this offence.
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Vance v Guerra

Supreme Court, Nuku'alofa
Andrew J
CV 31/2008

17 July 2008

Matrimonial property — decree nisi had been granted — ownership of business in
question — joint ownership

Both parties had petitioned for divorce and a decree nisi had been granted on 23 April
2008. The plaintiff subsequently issued civil proceedings in relation to property
matters and matrimonial assets. She claimed that she had paid and contributed the
sum of USD $60,000 to the matrimonial home and that as the defendant had retained
possession and use of the home he ought to pay back her contribution. The plaintiff
also claimed a 50% share of the net sale of a bar and restaurant business which she
and the defendant had operated at Neiafu, Vava'u. The defendant claimed that the
USD $60,000 had been spent in paying off debts incurred by the plaintiff prior to the
marriage and on the plaintiff's relocation expenses. The defendant claimed that he
was the sole owner of the business and the plaintiff was not entitled to any share of
the proceeds of sale.

Held:

1.  Section 15 of the Divorce Act (Cap 29) provides that whenever a decree
for divorce is pronounced, each of the parties to the marriage so dissolved
shall retain his own property. The plaintiff was found to be an honest and
reliable witness whereas the evidence of the defendant was inconsistent
and unreliable. The court was satisfied that the plaintiff had contributed
USD $60,000 to building the matrimonial home and she was awarded that
sum together with interest at 10%.

2. The tenancy agreement relating to the business was in the name of both the
plaintiff and the defendant. That clearly recognised the plaintiff as an
owner of the business although the business was only in the name of the
defendant. The evidence was overwhelming that the plaintiff and the
defendant operated the cafe/bar business as their joint business. The
plaintiff was awarded USD $55,000 for her interest in the business
together with interest at 10%.

3. The plaintiff was awarded costs to be agreed or taxed.
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Statute considered:
Divorce Act (Cap 29)

Counsel for the plaintiff : MrNiu
Counsel for the defendant : Mr Vaipulu
Judgment

Both parties in this matter petitioned for divorce and a decree nisi was granted
on the 23 April 2008. The Plaintiff however issued civil proceedings in relation to
property matters and matrimonial assets. Both matters were heard together.

The Plaintiff makes two claims against the defendant as follows:

"(a) That she had paid and contributed to their matrimonial
home at Neiafu, Vava'u, a sum of U.5.$60,000.00 and that as
the defendant has retained possession and use of that home,
he ought to pay her back that contribution and keep the home
as his; and

(b) That she and the defendant were joint owners of a bar and
restaurant (Tonga Bob's Cantina) business at Neiafu, Vava'u
which they had acquired with a loan of U.S5.$20,000 from the
Defendant's father, which business has been sold for
U.S.$130,000 of which U.S5.$20,000 has been paid to the
Defendant's father in repayment of the loan and the balance
of U.S.$110,000 ought to be shared equally between her and
the Defendant, but the Defendant has kept it all for himself as

well as the home.

The defendant denied the 2 claims of the Plaintiff as follows:

@

0)

(i)

(b)

0)

(i)

as to the matrimonial home U.S.$63,812.00 had been used
for the construction of the home and that was paid by the
Defendant's parents and that the U.S.$60,000 which the
Plaintiff had contributed has been used:

to repay to the defendant a sum of $15,000 which the
defendant had spent on paying off debts of the Plaintiff
in the United States which had been incurred prior to
their marriage; and

to pay for the expenses of relocation of the Plaintiff and
the Defendant when they moved from the United States
to Tonga.

as to the business,

the $20,000 with which the business was acquired was
not a loan but a gift from the Defendant's parents to the
Defendant to enable him to acquire the business as his
own business;

the purchase of the business (with the $20,000) was
made from the owner directly to the Defendant
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personally and not to the Defendant and Plaintiff jointly;
and

(iii) the Defendant was the sole owner of the business and
that the Plaintiff was not entitled to any share of the
proceeds of sale of US$110,000.

The Matrimonial Home

The Plaintiff gave evidence (as submitted) of how she had inherited
U.S.$60,000 from her grandmother and how it was held in the Defendant's bank
account (due to her legal incapacity to have her own bank account) and how accounts
were then transferred from that account to the defendant's mother, Barbara Guerra, to
transfer to the builder, Steve Bason and the Defendant's father, Robert Guerra, for
payment of the construction of the home. There is documentary evidence of those
transfers. The Plaintiff stated that the reason that the amounts were transferred to
Barbara Guerra's name was because she was working at a bank and it was arranged
that way on her instructions.

I agree with the submission that it was never put to the Plaintiff in cross-
examination that the money transferred (as above) were monies of the Defendant's
parents only, NOT her inheritance money or that all her inheritance money had been
spent in the relocation costs and payment of her debts in the U.S.

The defendant's further, also Robert Guerra, gave evidence that these transfers
were monies of his own and not transferred from the Defendant's bank account. |
found his evidence to be devious. Whilst it might be technically correct to say the
money was not transferred from the defendant's bank account, the defendant himself
in his statement of claim said that the $60,000 was paid to him by the plaintiff.

I also found the defendant to be a devious witness. An example is that the
house was situated on Lot 11. Lot 12 was the defendant's parents house. By error the
Plaintiff and the defendant had "Lot 12" entered on their agreement with the
landholder dated 14" June 2004. On 24" October 2006 the Plaintiff and the
Defendant signed as assignment of Lot 12 to "Robert Guerra”, father of the defendant
to regularize the matter. The defendant and his father tried to use this to show that the
Plaintiff had agreed to assign the matrimonial home to the defendant and had signed
the assignment of 24™ October 2006 to effect that transfer, especially when the
Defendant himself had signed it as the assignee himself and not his father, Robert
Guerra.

Further, the defendant then stated in evidence that the US$60,000 was not an
inheritance of the Plaintiff but was a gift directly from the Plaintiff's mother to him
personally. But in his Statement of Defence he had said that the US$60,000 has been
paid to him because he had paid for the Plaintiff's debts and because the Plaintiff
could not have her own back account.

In my view what has happened in this case is that the Plaintiff and the defendant
had separated, she had returned to the United States but he believed that the marriage
was not finally over. When it because clear to him that the marriage was at an end for
various reasons including his belief that she had committed adultery, he then because
bitter and decided that she would get nothing; yet he had previously confirmed the
right of the Plaintiff to the home. In an e-mail of the 20" February 2008 he said:
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"1 will keep up on the land payments seeing as how | am
going to be here for a while, and if you decide you need to sell
the house or have buyers for it, let me know and | will find
another place to live.

Further : As far as our mutual assets go I've always tried to
keep you in the know as soon as | have known anything, and
that will continue. When | know what is going on you will be
the first to know."

The defendant's submissions concede that the U.S.$60,000 was from the Plaintiff.

I accept the evidence of the Plaintiff. | found her to be an honest and reliable
witness. | found the evidence of the defendant to be inconsistent and unreliable.

I am satisfied that the Plaintiff inherited U.S.$60,000 and that she contributed
that amount to building the home. | do not accept that that amount is depleted by the
paying off of some debts prior to marriage or that the money was used for relocation
costs.

Section 15 of the Divorce Act (Chapter 29) provides as follows:

"15.  Whenever a decree for divorce is pronounced, each of
the parties to the marriage so dissolved shall retain his own
property.”

In this case the defendant will retain the home. In my view she is entitled to retain
the U.S.$60,000 which she contributed to the building of the home and which was her
money which she had inherited.

The Business

There is no dispute that the Defendant's father paid $20,000 to buy the business
("Tongan Bob's").

The Plaintiff says that it was given to her and the defendant as a loan. She says
the defendant's father said: "We give you the money and you pay us back when you
sell the business”. She also said that when the defendant and herself were discussing
the sale of the business to Matthew Mulligan (the eventual buyer of the business) they
agreed that the US$20,000 loan would be re-paid and the balance would be split
50/50 between them. This was at a time that the parties were separating.

The defendant said that the loan was made to himself alone.

The defendant's father said it was a gift by himself to the defendant and not a
loan.

I am satisfied it was a loan. Both the defendant and the Plaintiff say it was a
loan. The defendant's father has been re-paid which must show that it was indeed a
loan and not a gift.

The tenancy agreement for the business was in the name of the Plaintiff and the
Defendant. It stated that the Tenant was to pay the monthly rent and operate the
premises as "a business venture as a bar/café, be responsible for operational overhead
such as all utilities and to insure the building and also its contents and stock in the
premises."”

I agree with the submission that that clearly recognised the Plaintiff as an owner
of the business and the defendant signed it as co-owner with the Plaintiff. It is true
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that the purchase of the business was only in the name of the defendant. But | am
satisfied that it was purchased by the U.S.$20,000 which was loaned to the plaintiff
and the defendant. It was in the name of the defendant only as a matter of
convenience.

When the business was sold the negotiation preceeding it was between the
Plaintiff and the Defendant on the one hand and Mr Matthew Mulligan, the purchaser,
on the other. The Plaintiff gave that evidence and it was confirmed by Mr Mulligan
in his evidence by the fact that he instructed his lawyer to draw up the sale and
purchase agreement in the joint names of the Plaintiff and defendants as sellers and
his own company, Island Quays Pty Ltd, as purchaser. Mr Mulligan said that the
draft agreement was then given to the Plaintiff as the defendant was not working in
the business at the time and for her and the defendant to sign it and return to him for
his signature.

All of that would clearly show that this was a jointly owned business.
Furthermore it is confirmed in e-mail messages between the Plaintiff and the
defendant, as follows:

E-mail Plaintiff to Defendant on 1** Novemer 2006:

"1 will leave the money in the chopping block and the balance
in the till. Did you come take the deposit book from the bar
by chance? | am not able to locate it as of yesterday.
Mathew is meeting with Koli today and will get a copy of the
power of attorney. Mathew is also dropping off a copy of the
sale agreement that his lawyer has sent to him. Also do you
just want of split the lot payments, | pay one and you the other
to Robert of the months? | plan to go to work in the morning
and do the shopping and payroll. | will be out of there by 10
a.m. The bar rent has been paid for this month with the land
payments.

I will check e-mail tomorrow before | go if there is anything
else. Thank you for everything."”

The Defendant replied the next day:

"l didn't take the deposit book, | haven't been in the bar for
over a week.

The only thing | need is your account information for the
deposit. It will be written into the sale agreement, so if you
can, get the routing and account numbers."

This is the clearest evidence and acknowledgement that this was a jointly owned and
jointly run business between husband and wife and that the Defendant had agreed to
pay the Plaintiff her share of the business.

In an e-mail of the 20" February 2008 the defendant refers to their mutual assets
and "I'll keep you informed of the assets and your money".

What then happened was that the Plaintiff left for the U.S. having been told that
she would receive her share of US$55,000 from the sale of the business to Mr
Mulligan. But again, the defendant changed his mind upon his realisation that the
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marriage was finished and he refused to pay the Plaintiff anything. He told Mr
Mulligan that the Plaintiff was no longer involved in the business and Mr Mulligan
then instructed his lawyer to draw up a new sale and purchase agreement between the
Defendant and Mr Mulligan's company. In pursuance of that agreement payment of
US$130,000 was made to the defendant.

The Defendant had admitted in evidence that he had agreed to give half of the
proceeds of sale (after repaying the US$20,000 to his father) of the business to the
Plaintiff but that he subsequently changed his mind.

I think the evidence is overwhelming that the Plaintiff and the Defendant

220 operated the cafe/bar business as their joint business. As submitted, they had joint
weekly drawings of $300; they did not pay PAYE income tax in that drawing; they
both managed the business-buying stock and paying bills, banking etc.; the Plaintiff
worked long hours and on days even weeks on end. | am satisfied that she was
largely responsible for the success and worth of the business which she knew and
understood was her business as well. | accept the evidence that both the Defendant
and Plaintiff referred to the business as theirs.

I am satisfied on the evidence that the Defendant did know very well that the
Plaintiff was a joint owner of the business with him but he has refused to pay her due
to his belief that she has forfeited her share of the proceeds because of his belief that

230 she had been an unfaithful wife.

Again, s 15 of the Divorce Act provides:

"15. Whenever a decree for divorce is pronounced each of
the parties to the marriage so dissolved shall retain his own

property.”

I am satisfied that the business "Tongan Bobs" was jointly owned by the Plaintiff and
the Defendant from the beginning to the end and that they are both entitled to the
proceeds of the sale on a 50/50 basis.

For all of the above reasons | give judgment to the Plaintiff in the sum of
U.S.$55,000 for the business, plus interest at 10% per annum on that sum from the 1t

240 December 2006 until payment of the same and in the sum of U.S.$60,000 for the

matrimonial home plus interest at 10% per annum on that sum as from the date of the
Statement of Claim being 24™ April 2008 until payment of the same.

Costs are awarded to the Plaintiff as agreed or taxed.
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Fonua v Tonga Communications Corporation Ltd

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 04/2008

16 July 2008; 25 July 2008
Employment law — wrongful dismissal — damages confirmed

For the full facts and a history of the proceedings, see Fonua v Tonga
Communications Corporation Ltd [2005] Tonga LR 55, Tonga Communications
Corporation Ltd v Fonua [2005] Tonga LR 315 (CA), Fonua v Tonga
Communications Corporation [2006] Tonga LR 230 (CA), and Fonua v Tonga
Communications Corporation [2007] Tonga LR 212.

The appellant appealed against the Supreme Court judgment which awarded the
appellant damages in the sum of $150,846, for his wrongful dismissal in July 1999 by
the Tonga Communications Corporation Ltd.

Held:

1. The Supreme Court was correct in concluding that the Commission could
dismiss the appellant by giving reasonable notice. Accordingly, the way
the damages were calculated by reference to what was a reasonable period
of notice, was correct.

2. The appeal was dismissed with each party to bear their own costs.

Cases considered:
Auckland Transport Board v Nunes [1952] NZLR 412
Fonua v Tonga Communications Corporation Ltd [2006] Tonga LR 226 (CA)
Konski v Peet [1915] 1 Ch 530
McClelland v Northern Ireland General Health Services Board [1957] 1 WLR
594
Wellington Clerical Union v Greenwich [1983] ACJ 965

Statute considered:
Tonga Telecommunications Commission Act (Cap 96)
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Counsel for the appellant : MrNiu
Counsel for the respondent : Mr Tu'utafaiva
Judgment

[1] This is an appeal against a judgment of Andrew J of 14 December 2007, awarding
the appellant damages in the sum of $150,846, for his wrongful dismissal in July
1999 by what is now called the Tonga Communications Corporation Ltd ("the
Corporation™). At that time, his employer was the Tonga Telecommunications
Commission ("the Commission™) whose role and powers have been assumed by the
Corporation. It is unnecessary to detail the background leading to the appellant's
dismissal and the history of litigation in the Supreme Court. Both are set out in the
reasons for judgment of the Court of Appeal of 16 August 2006 in Fonua v Tonga
Communications Corporation Ltd [2006] Tonga LR 230 (CA).

[2] In this appeal, the appellant challenges the reasoning of Andrew J in two respects.
The damages were calculated on the basis that the Corporation would have been
entitled to dismiss the appellant by giving notice. His Honour concluded that one
year's notice was reasonable notice and, on that basis, calculated one element of the
damages as being the salary lost for that year (together with interest). The appellant
contends that his employment with the Corporation was, in effect, permanent
employment and the damages should have been calculated on that basis. The second
aspect of his Honour's reasoning challenged by the appellant was that the damages
were calculated by reference to the appellant's salary as the Commission's Chief
Engineer which was the position he held at the time of the wrongful dismissal. The
appellant contends that the calculation should have been made, in the main, by
reference to the salary of General Manager. On the appellant's case, this was the
position to which he would have been appointed, had he not been dismissed, several
months after the time the dismissal occurred.

[3] It is convenient to consider first the argument that the appellant's employment
was, in effect, permanent employment. We should begin by noting an observation
made by the Court of Appeal in its reasons for judgment of 16 August 2006. The
Court said:

[24] Counsel for the Corporation conceded in the appeal,
that having regard to the Commission's staff regulations
promulgated in January 1998, the applicant could only be
dismissed for gross misconduct and then, it appears, only
after the procedures of charging the applicant had been
followed: see generally reg 4.2 of section 12.5 of those
regulations. The position appears to be analogous to that
considered by the Privy Council in Commodities Board v
Christine 'Uta'atu [1990] Tonga LR 92.

[4] This concession appears to have been withdrawn and the Commission
successfully argued before Andrew J that the appellant's employment could have been
terminated by giving reasonable notice.
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[5] The starting point in considering whether this is correct is the provisions of the
Tonga Telecommunications Commission Act (Cap 96). Section 10 of the Act
conferred on the Commission a range of powers in the following terms:

10. The Commission has such powers as necessary for the
purposes of this Act, and in particular, and in addition to any
other powers conferred on it by this Act, the Commission has
power to-

(d) engage, employ, pay and dismiss such officers and staff as
it deems necessary for the conduct of its business, in
accordance with the provisions of this Act;

(e) provide for persons in its employment or their dependants
by means of insurance, pension or Provident fund or
otherwise, pecuniary benefits upon retirement, death or
termination of service or in the event of illness;

[6] The only other section which dealt with employees was s 8. That section
authorised the Board to appoint persons to certain specified senior positions and to
appoint "all such other officers as it thinks necessary to assist in the execution of the
provisions of this Act" and to pay them such salaries and allowances as the Board
thought fit.

[7] Also relevant are the Tonga Telecommunications Commission Staff Regulations
promulgated in January 1998. In so far as they dealt with the termination of the
employment of employees, the Staff Regulations provided that the Board had a right
to summarily dismiss or suspend an employee for serious misconduct: section 12.5.1.
They also contained a section dealing with separation from service: section 13 which,
in turn, provided a mechanism for a staff member to resign or retire on grounds of ill-
health or age and, in relation to retirement, specified certain benefits payable to the
staff member. A further provision relating to termination because of redundancy came
into force in May 2000, after the appellant’s dismissal.

[8] The primary judge concluded that s 10(d) conferred a power on the Board to
dismiss an employee and that power could be exercised by dismissing an employee
by giving reasonable notice. In the appeal, counsel for the appellant argues that the
word "dismiss" should be treated as a reference to dismissal for misconduct in
contrast to the word "termination” in s 10(e) which connotes a broader process
including termination by giving notice. This construction, counsel submits, is fortified
by the absence of any provision in the Staff Regulations dealing with dismissal on
notice and the inclusion of the provision dealing with summary dismissal for serious
misconduct.

[9] We are satisfied that s 10(d) did confer a power on the Commission to dismiss an
employee by giving the employee reasonable notice. It should be noted that in the Act
there was a distinction, of a type often found in public sector employment, drawn
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between officers and staff. Having regard to the terms of s 8, officers appeared to be
employees of the Commission who held senior managerial positions. This distinction
was not the subject of submissions in this appeal, but it is probable that the appellant
was an officer. However it is unlikely anything turns on this point, as the power to

120 dismiss (whatever that may have comprehended) was said to arise in relation to both
officers and staff.

[10] The word "dismiss" does not have a fixed meaning. However in the context of
employment, it can mean dismiss either summarily for cause or by giving notice or
payment of wages in lieu. This issue arose in Auckland Transport Board v Nunes
[1952] NZLR 412. An Appeal Board was constituted to hear and determine appeals
from dismissals. An employee had been dismissed and given a week's pay. He sought
to appeal to the Board against his dismissal. The employer argued that the Board did
not have jurisdiction as the word "dismissal" meant wrongful dismissal. The Court
rejected this argument. Fair J noted that the word was frequently used to cover

130 dispensing with the services of a servant by a lawful notice putting an end to his
employment, providing, as an example, the judgment of Neville J in Konski v Peet
[1915] 1 Ch 530. Fair J said at 415:

According to Webster, "to dismiss™ is to "send or remove from
office, service or employment; discharge"

It would appear, therefore, that the word "dismissal™ may be
used in the sense of either a peremptory or arbitrary
dismissal or a dismissal after due notice or payment under the
terms of the contract of employment.

[11] A similar view was expressed in a more recent decision by Williamson J in
140 Wellington Clerical Union v Greenwich [1983] ACJ 965 at 973. His Honour took the
view that the word "dismissal" is "a word with a wide meaning. It should not be
construed narrowly..... A dismissal is a "sending apart" or a "sending away" or
"sending forth™"'. His Honour traced the meaning of the word through sources from
the Bible to Court practices concluding that the most appropriate definition was in the
ILO Convention concerning the Termination of Employment namely “the termination
of employment at the initiative of the employer” which his Honour noted covered
dismissal both upon and without notice, and dismissal both actual and constructive.

[12] The use of the word in this wider sense can also be illustrated by a passage in
Halsbury's Laws of England (4th edition) Vol 16 at para 276:

150 276. Termination of employment; in general. Employment
may in general be terminated at common law either by
dismissal or by resignation. If it is terminated by dismissal,
that dismissal may at common law be either lawful or
wrongful; and a dismissal, whether lawful or wrongful, may
be challenged as being unfair by statute.

[13] It can be seen that the learned authors speak of lawful dismissal and a little later
in the text, there is a section commencing at paragraph 288 under the general heading
"DISMISSAL ON NOTICE" which discusses the termination of the employment
relationship by the employer giving notice of termination. In this context, the word
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"dismissal™ is used to comprehend lawful dismissal which includes both dismissal for
cause (misconduct) and dismissal by giving notice.

[14] Plainly the meaning of a word is influenced by context. However it is
improbable, in our view, that Parliament intended that the power conferred by s 10(d)
on the Commission to "dismiss" officers and staff was constrained and limited to
dismissal for cause. It is more probable that it was intended to be an unconstrained
power in the same way that the power to engage or employ was unconstrained save
that at least those powers arose only when the Commission deemed it necessary for
the conduct of its business. It is unnecessary to determine whether the words
"necessary for the conduct of its business" qualified all the powers identified in
s 10(d). It is arguable that they qualified only the power to engage or employ.
However, even if this is so, it would be curious if the power to engage an employee
was to be measured by reference to what was thought to be necessary for the conduct
of the Commission's business but if the needs of the Commission's business changed,
there was no power to dismiss on notice. For example, in periods of expansion and
growth the needs of the Commission's business might well have required officers and
staff to be engaged or employed. However, on the appellant's argument, in periods of
contraction when less officers or staff might be necessary, the Commission could not
dismiss them.

[15] The appellant points to the use of the word "termination™ in s 10(e) and submits
this word comprehended a wider notion of termination by the employer and suggests
some narrow use of the word "dismiss" in the preceding paragraph. However the
word "termination” arose in a context where the Commission was empowered to
provide benefits in certain circumstances. But if the Commission had had no power to
dismiss or terminate on notice then there would have been no point in providing a
power to provide benefits on "termination” if that word had comprehended some
wider notion of dismissal including termination on notice.

[16] Counsel for the appellant referred to the judgment of the House of Lords in
McClelland v Northern Ireland General Health Services Board [1957] 1 WLR 594.
In that case, the written conditions of employment made provision for dismissal for
gross misconduct, inefficiency or unfitness. The Court, by a majority, concluded that
this written provision should be taken to have exhaustively stated the basis on which
an employee could be dismissed. Accordingly, an employee could not be dismissed
on notice. However, in the present case, while the Staff Regulations make provision
for dismissal in only certain circumstances, they cannot derogate from the powers
conferred by the Act itself. It would be inappropriate to proceed on the basis that the
right to dismiss conferred by the Act would not be one of the implied terms of the
appellant's contract of employment. In our opinion, it was.

[17] As we have already indicated, we reject the construction of the word "dismiss”
advanced by the appellant. In our opinion, Andrew J was correct in concluding that
the Commission could dismiss the appellant by giving reasonable notice.
Accordingly, the way his Honour went about calculating the damages by reference to
what was a reasonable period of notice, was correct. The appellant conceded that if
we were to reach this conclusion it was unnecessary for us to consider his second
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argument, namely that the damages should have been calculated by reference to the
salary of the General Manager.

[18] The appeal should be dismissed. On the question of costs, we consider that each
party should pay their own costs. The issue of whether the Commission could
terminate employment on reasonable notice involved the Corporation resiling from
the concession that had been made in the earlier proceedings in the Court of Appeal
210 noted earlier in these reasons. On one view, the Corporation should not have been
allowed to conduct yet another aspect of this protracted litigation on a different
footing to that adopted earlier in the litigation. Apparently, however, it was allowed to
do so or the question did not arise. However we consider that, in all the
circumstances, the fair and appropriate costs order is as we have just indicated.
[19] We conclude by noting one matter. In his judgment of 14 December 2007,
Andrew J declared that the appellant was entitled to continue to be paid his pension at
the rate of $13,862. There was no cross appeal against this aspect of his Honour's
judgment. However given the protracted litigation and the inability of the parties to
settle it by agreement, we sought to clarify the position by asking counsel for the
220 Corporation to indicate that it accepted it had an obligation to pay the pension and
would pay it. Counsel indicated that his client accepted it had an obligation to pay the
pension to the appellant and would pay it. This is important. Were it the case that no
pension was to be paid in the future, then it would be almost certain that the
appropriate damages would be considerably more, by a significant margin, than the
damages determined by Andrew J.
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Mangisi v Minister of Lands anor

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 05/2007

16 July 2008; 25 July 2008

Practice and procedure — Appeal against granting of strike out application —

appeal allowed

For the facts, see Mangisi v Minister of Lands anor [2007] Tonga LR 53. In those
proceedings the application was dismissed as an abuse of process because of delay.
The appellant challenged that decision on two bases: the first was that at the hearing
of the strike out application, counsel for the Bank did not raise the issue of dismissing
the application because of delay; and the second concerned a number of findings said
to have been made.

Held:

1.

In the absence of demonstrated substantial prejudice, the Court found it
difficult to accept that the significant and fatal (for the rights of the
appellant) step of dismissing the applicant's case was warranted.

The appeal was allowed and the order striking out the proceedings was set
aside. The costs of the strike out application as well the costs of the appeal
should be costs in the cause. That is, whichever party ultimately succeeded
in the proceedings will have its costs both of the strike out application and
the appeal.

The judgment in Birkett v James could not be treated as establishing a
settled principle about the circumstances in which proceedings could be
dismissed as an abuse of process because of delay. In England, the
principles that case established have been overtaken by new practice rules.
Courts were increasingly active in ensuring that court proceedings do not
constitute an oppressive abuse of legal process. However, the principles in
Birkett v James were addressed.

Cases considered:
Bank of New Zealand v Savril Contractors Ltd [2005] 2 NZLR 475
Batistatos v Roads And Traffic Authority of New South Wales (2006) 227 ALR

425

Birkett v James [1978] AC 297



40

50

60

70

174 [2008] Tonga LR
Fresha Export Ltd v Maseia Holdings Co Ltd [2006] Tonga LR 82
Grovit and others v Doctor and others [1997] 2 All ER 417
Counsel for the appellant : Mr Kaufusi
Counsel for the respondent : MrVaihu
Judgment

[1] In August 2006 the appellant filed a statement of claim in the Land Court seeking
a declaration that the transfer of a lease to Tevita Topui was void. The defendants
were the Minister of Lands, MBf Bank Ltd (“"the Bank™) and Tevita Topui. This
application became LA9/2006. On 20 June 2007, Andrew J dismissed the application
as an abuse of process because of delay. The appellant challenges his Honour's
conclusions on two bases. The first is that at the hearing of the strike out application,
counsel for the Bank did not raise the issue of dismissing the application because of
delay. The second concerns a number of findings said to have been made by Andrew
J.

[2] A parcel of land which is now lease 6248 was owned by the appellant though used
by her husband, Sione Mateialona Filipe under a deed they entered into on 12 January
1993 as part of the resolution of a more broadly-based dispute between them. In 1995,
the appellant borrowed $150,000 from the Bank and provided security, by lease
mortgage. In 2002, the Bank exercised a power of sale in relation to lease 6248.
Tevita Topui tendered for, and acquired, lease 6248 which was transferred in early
2003.

[3] In his reasons for judgment, Andrew J described some of the litigation in the
Supreme Court involving the land to which the proceedings related. Other litigation
was referred to in the submissions in this appeal. This litigation is a matter of public
record known to the parties. It can be briefly summarised as follows. Proceedings
were commenced in 1999, L1201/99, by the appellant alleging breach of the deed. In
L1201/99, the appellant sought the eviction of her husband from lease 6248. The
appellant failed to persuade the Court that the 1993 agreement provided that the
husband was to remain in occupation for three months only. Judgment was given
against the appellant on 11 July 2001. In its reasons, the Court noted earlier litigation
(19/98) in which the appellant had alleged, unsuccessfully, that her husband had
breached the terms of the deed. That earlier application was dismissed on 22 October
1998.

[4] The next litigation was LA4/2003, commenced in March 2003. In that matter the
appellant's husband sued, initially, Tevita Topui. The husband sued Tevita Topui
seeking cancellation of the lease mortgage, a declaration that the lease mortgage was
null and void, an order evicting Tevita Topui and an order restraining Tevita Topui
from interfering or disturbing the husband in his use of the land. The appellant was
later joined to those proceedings. In early 2006 an attempt was made by Tevita Topui
to join the Bank as a party. On 3 March 2006, an order was made by Ford J (as he
then was), in effect noting that the husband withdrew those proceedings.
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[5] Before LA4/2003 had been resolved, the appellant commenced, in April 2005,
proceedings LA8/2005. In those proceedings, the defendants were the Bank, Tevita
Topui and another individual who was the leaseholder of another lease apparently
sold by the Bank as mortgagee in possession. The appellant sought, in so far as the
proceedings related to lease 6248, the cancellation of the lease mortgage and
declarations the lease was null and void and unenforceable. In October 2005 an
amended statement of claim was filed adding, relevantly, a claim for an order that the
mortgaging of lease 6248 was null and void. A further amended statement of claim
was filed in February 2006, restricting the relief, in so far as it related to lease 6248,
to an order, in terms, that the mortgaging of the lease should be declared null and
void. Later in February 2006, the appellant withdrew the proceedings, on the day
fixed for hearing. She was ordered to pay the defendants' costs.

[6] The proceedings to which this appeal relates, LA9/2006, were commenced in
August 2006, originally seeking an order that the transfer of lease 6248 is void
because it was not available for transfer when the Bank advertised the lease for tender
and an order declaring the occupation of Tevita Topui was unlawful and he be
evicted. In due course an application was made by the Bank for an order striking out
the claim. That application was filed on 9 November 2006. The grounds in the
application were that the case was an abuse of process, res judicata and the appellant
was ordinarily resident outside the jurisdiction. In the alternative, the Bank sought
security for costs. Significantly, this application was supported by an affidavit sworn
by an employee of the Bank who deposed to only two material facts. The first was
that the appellant had commenced LA8/2005 which was withdrawn on the day of the
hearing, 22 February 2006, that the parties were then ready with the witnesses to hear
the case and the Bank had expended moneys in defending and preparing for the trial
of LA8/2005. The second material fact was that the appellant was a permanent
resident of New Zealand. Of considerable importance is that this affidavit said
nothing about the availability of witnesses for any future trial of LA9/2006.

[7] On 12 January 2007, the appellant filed a notice of opposition to the application.
In an affidavit in support, the appellant alleged she had been cheated by the Bank.
She alleged that the property which became lease 6248 was included as security
without her consent. She alleged that when she was called to sign the form, she found
out that the property was included and she asked a bank officer, Tu'ihakavalu Ika, to
take out the land because it was not yet registered and she had a court case against her
husband which was awaiting judgment. The appellant alleged that Tu'ihakavalu lka
told her to sign the form and bring the judgment when it was entered so he could take
the property from the list of assets. She alleged, in substance, that Tu'ihakavalu lka
did not honour his undertaking. She also alleged that lease 6248 was sold without her
knowledge.

[8] For reasons which are not clear to us, this strike out application was not heard
until 1 June 2007, almost 7 months after it was filed. In his reasons for judgment,
Andrew J referred to a Supreme Court judgment, Fresha Export Ltd v Maseia
Holdings Co Ltd [2006] Tonga LR 82 which, in turn, referred to an English case,
Birkett v James [1978] AC 297. Both cases establish that proceedings can be struck
out as an abuse of process because of delay caused by one of two reasons. The first
was if the default (bringing about the delay) had been intentional and contumelious.
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The second was that there had been inordinate and inexcusable delay on the part of
the plaintiff together with one of two other features. Those other features were that
either the delay gave rise to a substantial risk that it was not possible to have a fair
trial or the delay was likely to cause serious prejudice to the defendants.

[9] After referring to some of the history of the litigation discussed earlier and, in
particular, LA8/2005, Andrew J indicated that he did not believe there was res
judicata because LA8/2005 had been withdrawn. His Honour then said:

130 The present proceedings seek to raise questions about the
legitimacy of the actions of the Bank when they repossessed
the land in 2001. Of the two Bank Officers primarily involved
in that process, | accept the evidence that one is deceased and
the other no longer resides in Tonga. In my view that gives
rise to a very substantial risk that it is not possible now to
have a fair trial of the issues. | consider that there has been an
inordinate delay in this matter which is not excusable. The
history of commencing proceedings and withdrawing and
commencing again nearly 2 years later has caused all parties

140 considerable cost and will now cause further substantial costs.
I consider the Plaintiffs claim to be without merit where
argument is unnecessary to evoke the futility of the plaintiff's
claim and | consider that the defendants are prejudiced in all
the circumstances.

[10] In order to deal with the first ground of appeal, it is necessary to describe what
happened at the hearing of the strike out application on 1 June 2008. It is to be
recalled that the grounds identified in the application were that the case was an abuse
of process, res judicata arose and the appellant was ordinarily resident outside the
jurisdiction. At the commencement of the hearing, counsel for the Bank indicated that

150 it would not pursue the contention that res judicata arose, but wished to add an
allegation that the proceedings were scandalous, frivolous and vexatious. It is not
apparent that the Bank abandoned its ground that the proceedings were an abuse of
process though, for the first time, reference was made by the Bank's counsel to delay
which might prejudice a fair trial. It appears that at this point, there may not have
been a common understanding between the Court, counsel for the Bank and counsel
for the appellant about what was being pursued and what was being abandoned.
Counsel for the appellant appeared to understand that all that was being pursued was
an allegation that the appellant's claim was scandalous frivolous and vexatious.

[11] During submissions, counsel for the Bank addressed an allegation that there had
160 been inexcusable delay which would prejudice or delay a fair trial of the action. In the
course of dealing with this topic, counsel for the Bank referred to the position of two
"star" witnesses. The first reference was to Tu'ihakavalu Ika, who counsel said had
passed away. What she did not say was when that had happened and having regard to
statements made in the appeal, it appears Tu'ihakavalu lka died sometime around
2003. The second reference was to a bank employee who had moved to New Zealand
where she lived permanently. Counsel for the Bank noted that she had been available
to give evidence in February 2006, at the aborted hearing of LA8/2005. What counsel
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for the Bank did not say was that this witness would be unavailable for any further
hearing. What is important about these factual allegations is that they were not the
subject of evidence and in particular were not referred to in the affidavit in support of
the strike out application. There was nothing in the application or the affidavit in
support which would have alerted counsel for the appellant that an allegation of delay
and consequential prejudice to the Bank was going to be made.

[12] During this submission concerning delay, counsel for the Bank referred to
Fresha Export Ltd v Maseia Holdings Co Ltd which, in turn, (as we noted earlier)
referred to an English case, Birkett v James. It cannot be said, as counsel for the
appellant alleges in his first ground of appeal, that the ground of delay was never in
issue. It was plainly raised by counsel for the Bank and submissions were made on
that topic. It is conceivable that counsel for the appellant did not fully appreciate the
case that was being put by the Bank having regard to the misunderstanding which
appears to have arisen at the commencement of the hearing.

[13] What is important, in our opinion, is that the decision of Andrew J was based, in
substantial part, on what he perceived to be the prejudice to the Bank concerning the
two "star" witnesses referred to by counsel for the Bank. What his Honour was not
told, and more importantly what was not addressed in the affidavit evidence, was
whether Tu'ihakavalu lka would ever have been called as a witness no matter when
the trial occurred (bearing in mind that in LA9/2006 what is challenged is the lease to
Tevita Topui which was finally effected in early 2003) because, it seemed from what
we were told in the appeal, he died at about this time (early 2003). Also what his
Honour was not told and again, more importantly, was not addressed in the affidavit
evidence, was whether the bank employee who had been available to give evidence in
2006 would no longer be available.

[14] Dismissing an application for delay is a significant step. It denies the plaintiff the
opportunity of having a case determined by a Court. In the present case the events
challenged in LA9/2006 (the transfer of the lease) occurred in late 2002 to early 2003.
The Bank was aware, at the latest, that the appellant challenged this transfer (though
also the creation of the mortgage in 1995) when proceedings LA8/2005, were
commenced in April 2005. It is difficult to see how it can be said that there was any
prejudicial delay between the transfer of the lease and the commencement of those
proceedings. It is true that those proceedings were withdrawn in 2006. However costs
were awarded against the appellant. It is also true that by the time the strike out
application was lodged in November 2006, almost 4 years had passed since the
transfer of the lease. But in that time the appellant (and the Bank) had had to contend
with the litigation commenced by the husband. In the absence of demonstrated
substantial prejudice, we find it difficult to accept that the significant and fatal (for
the rights of the appellant) step of dismissing the applicant's case is warranted.

[15] It may possibly be that the case as pleaded in LA9/2006 is doomed to fail. It
appears to be based on a contention that the existence of what may have been a
licence to the husband, precluded the transfer of the lease by the Bank as mortgagee
in possession to Tevita Topui. It is not obvious to us that, as a matter of law, a case
framed in this way could succeed. However we heard no submissions on this question
and it was not a matter pursued before Andrew J in the strike out application. If this
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analysis is correct (and we should not be taken to be expressing a concluded view
about it) then it would provide a firmer and more satisfactory foundation for striking
out the appellant's claim. In our opinion the appeal should be allowed and the order
striking out the proceedings, set aside. We consider that the costs of the strike out
application as well the costs of the appeal should be costs in the cause. That is,
whichever party ultimately succeeds in the proceedings will have its costs both of the
strike out application and the appeal.

220 [16] In concluding, we should observe that the legal principles concerning the
dismissal of proceedings as an abuse of process because of delay are evolving. The
primary judge referred to the decision of the House of Lords in Birkett v James. That
case was decided in 1978. Criticism of the approach in Birkett v James was
comparatively recently considered by the House of Lords in Grovit and others v
Doctor and others [1997] 2 All ER 417.

[17] Birkett v James was recently considered, and not followed, by the High Court of
Australia in Batistatos v Roads And Traffic Authority of New South Wales (2006) 227
ALR 425. The majority of the High Court concluded that in order for a stay on the
ground of abuse of process by delay to be granted, there was no requirement that the

230 conduct of the plaintiff be oppressive. Rather, the Court concluded that attention must
be directed to the burdensome effect upon the defendants that has arisen by lapse of
time. In assessing that effect, it is necessary to take into account the consideration that
a litigant is entitled to submit a claim for determination which he or she believes he or
she can establish, although its foundation may in fact be slender.

[18] The on going relevance of the principles in Birkett v James and what is the
contemporary position in England have recently been helpfully discussed by the
Court of Appeal of New Zealand in Bank of New Zealand v Savril Contractors Ltd
[2005] 2 NZLR 475.
[19] The judgment in Birkett v James cannot be treated as necessarily
240 establishing a settled principle about the circumstances in which proceedings can be
dismissed as an abuse of process because of delay. In England, the principles that
case established have been overtaken by new practice rules. Courts are increasingly
active in ensuring that court proceedings do not constitute an oppressive abuse of
legal process. However, in the absence of argument, we have addressed, as Andrew J
did, the principles in Birkett v James in this appeal.
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Parrish v Rush anors

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 08/2008

17 July 2008; 25 July 2008

Appeal against refusal of adjournment — new medical evidence — appeal
allowed — costs to respondent

The proceedings were issued by the appellant in December 2006. The appellant
claimed that, in breach of the management agreement entered into between him and
the first, second and third named respondents the respondents purported to dismiss
him as manager of the Mala Island Resort in Vava'u. He also claimed that the
respondents were responsible for the laying of a number of criminal charges against
him all of which were later dismissed. He claimed that he was wrongfully evicted
from the resort and suffered loss of possessions and income. Finally he claimed an
entitlement to unpaid remuneration and repayment of loans to the business. His
prayer for relief detailed his declarations and damages that totalled almost $700,000.
Contemporaneously with the issue of the proceedings the appellant applied for an ex
parte injunction seeking orders that had the effect of restoring exclusive occupation of
the Resort to him. The injunction was granted on 18 December 2006. Prior to 8 April
2008 no application was made by the Respondents to rescind the injunction.

On 8 April 2008 the Supreme Court refused the appellant's application for an
adjournment of a trial due to commence on the 7 April (application based on medical
grounds) and dismissed the appellant's proceedings. The court also vacated the order
made in December 2006. The appellant appealed this decision.

Held:

1. The respondents conceded at the hearing that the additional medical
reports clearly established that the appellant had been very ill and that the
proceedings should be reinstated and a new date should be set for the
hearing.

2. The concession left two issues for consideration. The first was whether the
injunction discharged on 8 April should be reinstated. The Court declined
to make any order relating to the injunction. The situation had changed.
The respondents employed a Manager and the appellant was unable to
resume management. If the question of management could not be resolved
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by agreement then the issue must be determined by a Supreme Court
Judge preferably the Chief Justice who was already familiar with this
issue.

3. The other issue was costs. There were two costs issues. The first
concerned the costs associated with the adjournment. The other question
concerned the costs of the appeal.

4.  The respondents were entitled to costs on the appeal. Because of the fresh
evidence led in the appeal, the court knew that the appellant was extremely
ill at about the time the trial was due to commence. The trial could not
commence because the appellant was unable to attend court. The appellant
should have applied for adjournment earlier.

5. The appeal was allowed. The proceedings were reinstated and were to be
heard as soon as the parties were available. The respondents were entitled
to the costs of this appeal. Costs of the adjournment should be costs in the
cause.

Counsel for the appellant : Mr Afeaki and Ms Bing
Counsel for the respondents : MrNiu

Judgment

[1] This is an appeal against a decision of Andrew J given on 8th April 2008 in which
he refused the appellant's application for an adjournment of a trial due to commence
on the 7th April and dismissed the appellant's proceedings.

Background

[2] The appellant's proceedings were issued in December 2006. The appellant claims
that, in breach of the management agreement entered into between him and the first,
second and third named respondents the respondents purported to dismiss him as
manager of the Mala Island Resort in Vava'u.

[3] He also claims that the respondents were responsible for the laying of a number of
criminal charges against him all of which were later dismissed. He claims that he was
wrongfully evicted from the resort and has suffered loss of possessions and income.
Finally he claims an entitlement to unpaid remuneration and repayment of loans to
the business.

[4] In his prayer for relief he claims a number of declarations and damages of almost
$700,000.

[5] Contemporaneously with the issue of the proceedings the appellant applied for an
ex parte injunction seeking orders that had the effect of restoring exclusive
occupation of the Resort to him. The injunction was granted by Ford CJ on 18
December 2006. Prior to 8 April 2008 no application was made by the Respondents
to rescind the injunction.

[6] To complete the background narrative we note that the appellant was ordered to
have certain accounts audited by a named Tongan Accountant. The plaintiff claims
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that despite filing a notice of opposition to the making of this Order he was not heard
by the Court.

[7] The appellant's application for an adjournment was made on medical grounds. He
suffers from asthma. On the 6th February 2008 he suffered a near death asthma attack
at Vava'u Hospital, and about three weeks later suffered a further serious attack which
again led to his admission to hospital.

[8] In mid March of 2008 he travelled to Australia for medical examination. An
imaging report was made available to counsel but it was not possible to obtain a
report from the specialist consulted because he was out of Australia.

[9] The appellant's health continued to give problems and at the end of March he was
seen by Dr 'Alani Tangitau Chief Medical Officer at the Hospital in Vava'u. It was
decided that he needed to travel to New Zealand for specialist medical advice and
treatment. His condition was stabilised sufficiently by the use of an aggressive drugs
regime for him to travel by air to New Zealand on the 2nd April.

[10] On the 4th April he obtained a medical letter of examination from Dr R Rax of
the Hauraki Medical Centre in Auckland. Dr Rax described the appellant as having
asthma which was probably in the top 5% of severity and said he was not fit to travel
or attend Court. He recorded that he had referred the appellant to a specialist because
of the severity of his asthma.

[11] Further medical reports were obtained which will be referred to later in this
judgment.

The hearing in the Supreme Court

[12] Andrew J heard the application for adjournment on the 4th April the Friday
before the trial was due to commence. He had before him a letter from Dr 'Alani
Tangitau dated 31 March 2008 recording an admission on 6 February 2008 when the
Appellant almost died. He said "Due to the severity of his asthma attacks, he's
requesting to have further medical treatment abroad and | do support his intention".
The judge also had a certificate given to Air New Zealand stating that immediately
prior to his flight the Appellant was suffering from only mild asthma. The Judge had
also been given the imaging report obtained while the Appellant was in Australia
earlier in March. On the basis of this information the Judge refused the application for
adjournment but gave leave for further medical evidence to be presented on the 7th
April. On Monday counsel presented the Judge with the report from Dr Rax dated 4th
April 2008 which counsel received on the afternoon of the 6th April. The Judge heard
further extensive submissions from counsel for the parties and advised that he would
give a decision on the morning of the 8th April.

[13] In his judgment of the 8th April the Judge noted the appellant's failure to comply
with two orders requiring accounts for the period "19 December 2006 to date” to be
audited. The appellant through his counsel claimed that there was good reason for that
failure. After considering the medical reports and a good deal of hearsay evidence
given by counsel the Judge concluded that the medical reports were "dubious”, that
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the appellant was contemptuous of court orders and was misusing the Court for his
own ends. He dismissed the proceedings and awarded costs to the respondents.

[14] The appellant filed an immediate application for a stay on the grounds that an
120 appeal was to be lodged. Later the same day the Judge refused the stay and vacated
the order made in December 2006.

Further evidence

[15] Subsequent to these decisions further medical reports were obtained. Late in the
afternoon of the 8th April counsel received a report from Dr Jeff Garrett a highly
experienced and respected specialist in respiratory medicine. Dr Garrett set out in
some detail the appellant's recent respiratory history and described him as having
developed a severe and prolonged exacerbation of asthma associated with intense
inflammation within his airways. He said that he needed to remain in Auckland
during the next two weeks at least to allow the intense inflammation and bronchial
130 hyper reactivity to begin to settle.

[16] There was also a further report of the same date from Dr Rax responding to some
criticism from Andrew J. He noted that the appellant had only been able to fly to New
Zealand as a result of being on large doses of steroid medication, which is not
sustainable for long periods.

[17] There were further reports from Dr Tangitau, Dr Alamea who had treated the
appellant in February and from Dr Garrett. Mr Niu conceded at the hearing before us
that these additional reports clearly established that the appellant had been very ill
and that the proceedings should be reinstated and a new date should be set for the
hearing.

140 Issues in this Court

[18] This concession left just two issues for consideration. The first was whether we
should also reinstate the injunction which was discharged by Andrew J on the 8th
April. Mr Afeaki for the appellant submitted that we should do so in order to restore
the status quo. We decline to make any order relating to the injunction. The situation
has changed since April. The respondents have employed a Manager and the
appellant who is still in New Zealand receiving treatment is at present unable to
resume management. If the question of management cannot be resolved by agreement
this issue must be determined by a Supreme Court Judge preferably the Chief Justice
who is already familiar with this issue.

150 [19] The other issue is costs. There are two costs issues. The first concerns the costs
associated with the adjournment. Mr Niu agreed that these should be treated as costs
in the cause and their incidence should depend on the outcome of the proceedings.

[20] The other question concerns the costs of this appeal.

[21] Mr Niu was happy for these, too, to be treated as costs in the cause but Mr
Afeaki submitted that his client should receive an award of costs because the Judge's
decision should be reversed. As to this issue we have already noted Mr Niu's
concession that the proceedings should be reinstated. Whether or not we conclude
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that the Judge exercised his discretion correctly in refusing the adjournment we have
no doubt that we should allow the appeal on the basis at least of the further medical
material before us. This is a case where we should admit that further material which
was clearly not available (at least for the most part) at the time of the hearing.

[22] In the light of Mr Afeaki's submission however it is necessary for us to consider
whether we need to make a finding as to the correctness of the Judges decision. For
the reasons appearing later in this judgment we have concluded that it is not necessary
to make such a finding but we do think it necessary to make some observations.

[23] We can understand the judge's refusal to grant an adjournment on the 4th April.
The information then available was at best equivocal as to the appellant's condition.
We would not be justified in reversing the decision he made on that day.

[24] The situation changed on Monday when he received Dr Rax's report. In our view
it was not appropriate to describe that report as dubious. Additionally the Judge was
aware that Dr Rax had referred the appellant to a specialist. He should have explored
the possibility of delaying a final determination until that report was available.

[25] However we have decided for the reasons below that the respondents are entitled
to costs on this appeal. Because of the fresh evidence led in the appeal, we now know
that the appellant was extremely ill at about the time the trial was due to commence.
The trial could not commence because the appellant was unable to attend court. There
were two reasons why he was unable to attend. As Dr Rax noted in his report of 4
April 2008, he was too ill to return to Tonga by air from New Zealand. For that
reason he was unable to attend the trial. But, in addition, he was too ill to attend the
trial in any event. That was the opinion of Dr Rax.

[26] The application to adjourn the trial was not made until 2 April 2008. Necessarily
both the respondents to this appeal and the Court had to deal with the application
under extreme pressure. The respondents, through their counsel, have quite properly
and fairly conceded in this appeal that the trial could not have proceeded on 7 April
2008 because of what they know now about the ill health of the appellant. It is
probable that concession would also have been made if the true position about the
appellant's health had been made known to the respondents in sufficient time before
the trial was to commence.

[27] The explanation given by counsel for the appellant for not making the
application to adjourn the trial any earlier, was that the appellant was not sure he
would be able to secure a seat on a plane to leave Tonga for New Zealand. However
that is a false issue. Whether he could or could not get on a plane before 2 April 2008
has no bearing on whether he was too ill to attend the trial. If he was too ill to attend
the trial in the weeks before it was scheduled to commence, no reason has been given
as to why he could not have secured medical opinions to that effect in Tonga. His
medical condition was well known to his treating doctor in Tonga and, in any event,
another doctor could have examined him and formed an opinion about his inability to
attend the trial having regard to his medical records including hospital records
relating to his hospitalisation in February and March 2008. This was not done.

[28] Rather, without notice to the respondents or the Court, the appellant left Tonga.
Not until that had occurred, was the adjournment application made. There was no
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reason, in our view, why the adjournment application could not have been made
earlier and in sufficient time to enable both the respondents and the Court to consider,
in a measured and unpressured way, medical evidence establishing that the appellant
was unable to attend the trial. If that had been done then in all probability, the
concession now made by the respondents in this appeal, would have been made by
them before the Supreme Court. In the result, the matter would have been adjourned
by consent and the appellant could have left Tonga for treatment secure in the
knowledge that the trial would not proceed. However he and his lawyers elected to

210 follow a different course. The respondents should not be penalised by their decision.
The respondents are entitled to their costs of the appeal.

[29] For all the above reasons the appeal is allowed. The proceedings are reinstated
and should be heard as soon as the parties are available. The respondents are entitled
to the costs of this appeal. Costs of the adjournment, as we have said, should be costs
in the cause.
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Tonga Water Board v Likiliki

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 11/2008

18 July 2008; 25 July 2008

Practice and procedure — appeal against judgment by default — no grounds

made out — dismissed

For the full facts, see Likiliki v Tonga Water Board [2007] Tonga 140 (LC). Judgment
was entered for the plaintiff/respondent in the sum of $5,500 in respect of past rental
and future rental payments were fixed in the sum of $500 per month with a rental
review every two years. An application to set aside the judgment was dismissed by
the Supreme Court. The appellant appealed the judgment.

Held:

1.

Order 6, Rule 1(3) of the Land Court Rules required the defendant to be
notified of the hearing of an application for judgment by default. The
defendant was entitled to be present at such a hearing but was not entitled
to be heard. The appellant confirmed that it had not been notified and
submitted that if it had been, its position would have been clarified and
that the appellant would have had the advantage of hearing the evidence.
The Court accepted that if the appellant had attended the hearing this
would have been so. However the important questions were the effect of
non-notification, in respect of which no submissions were made, and
whether the appellant had suffered prejudice as a result of the non-
notification.

The Supreme Court Rules provided that a failure to comply with the rules
was an irregularity and did not nullify any judgment or order made. There
was power for the Court to set aside any order made in proceedings in
which the irregularity occurred but any application to set aside must be
made within a reasonable time and before the party applying has taken any
fresh step after becoming aware of the irregularity.

The irregularity occurred over 10 months ago and whether or not it was
aware of it the appellant took the step of applying to set the judgment
aside. The fact that the appellant was able to take the matter back to the
Court on that application meant that it had suffered no prejudice through
not being notified. On the other hand the respondent would suffer
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prejudice if obliged to re-present his evidence in support of the judgment
to the Court.

4.  The appellant made out no grounds on which the appeal should be
allowed. It was therefore dismissed. The respondent was entitled to costs.

Rules considered:
Land Court Rules 2007
Supreme Court Rules 2007

Counsel for the appellant : Mr Fakahua
Counsel for the respondent : Mrs Vaihu
Judgment

[1] This is an appeal against a default judgment given by Andrew J in favour of the
Respondent on the 7th September 2007.

[2] The Respondent is the present registered holder of a tax allotment situated at
Hihifo, Ha'apai. In the 1970's there was what is described as an informal agreement
whereby the appellant was allowed to instal a community water pump on the land at a
rental of $50 per month. Since then the appellant has significantly extended its use of
the land without advising the holders of the tax allotment. It seems that over the years
the rent increased to $300 per month.

[3] The appellant entered into negotiations with the respondent for a further rental
increase. Those negotiations were never concluded. Meanwhile the appellant fell into
arrears with its rent to the extent where the sum owing at the time of the judgment
was $5,500. The respondent issued a writ of summons claiming an eviction order
against the Appellant.

[4] No defence was filed to the writ and the respondent applied for judgment by
default. The application was heard and evidence was called establishing the
respondent's right to the land and the fact that no rent had been paid since October
2006. The Judge was reluctant to order eviction because of the disruption that would
cause to the water supply to the Ha'apai community. Apparently the respondent
accepted that judgment for the arrears of rent and consideration of an increase would
be an acceptable compromise. In the event judgment was given for $5,500
representing rent to the 12th October 2007 and an order was made increasing the rent
to $500 per month from that date.

[5] Although not brought to our attention by the appellant we discovered during
questioning that the appellant by application dated the 14th September 2007 sought
an order setting aside the default judgment. There were 2 affidavits filed in support of
the application. In one it was claimed that the appellant had an arguable defence but
no details of that defence were given. In the other affidavit the deponent said she
understood the appellant had an arguable defence but again no details were given.
The application to set aside was dismissed by Andrew J on the 5th October 2007. We
have not been provided with his reasons for doing so but have no doubt that it was
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because the appellant provided no particulars of the defence claimed. No appeal was
lodged from this decision.

[6] Again in the appeal document the appellant claimed it had an arguable defence.
Again no particulars were provided to us. It is essential that an applicant seeking to
set aside a default judgment should provide full particulars of any defence claimed. In
its appeal the appellant claimed that the increased rental of $500 was excessive. No
evidence to support this proposition was supplied.

[7] In the course of our consideration of the matter we noted that Order 6, Rule 1(3)
of the Land Court Rules required the defendant to be notified of the hearing of an
application for judgment by default. The defendant is entitled to be present at such a
hearing but is not entitled to be heard. We could find no record on the Court file of
such notification in this case. We resumed the hearing to provide counsel with the
opportunity to make a submission on the consequences of this failure. Mr Fakahua for
the appellant confirmed that his client had not been notified and submitted that if it
had been, its position would have been clarified and that the appellant would have
had the advantage of hearing the evidence. We accept that if the appellant had
attended the hearing this would have been so. However the important questions are
the effect of non-notification, in respect of which no submissions were made to us,
and whether the appellant has suffered prejudice as a result of the non-notification.

[8] There is nothing in the Land Court Rules dealing with the effect of non-
compliance with a rule. Order 2 Rule 2 makes the Supreme Court Rules applicable in
such circumstances. Order 4 Rule 1 of the Supreme Court Rules provides that a
failure to comply with the rules is an irregularity and does not nullify any judgment or
order made. There is power for the Court to set aside any order made in proceedings
in which the irregularity occurred but any application to set aside must be made
within a reasonable time and before the party applying has taken any fresh step after
becoming aware of the irregularity. In this case the irregularity occurred over 10
months ago and whether or not it was aware of it the appellant has taken the step of
applying to set the judgment aside. In our view the fact that the appellant has been
able to take the matter back to the Court on that application means that it has suffered
no prejudice through not being notified. On the other hand the respondent would
suffer prejudice if obliged to re-present his evidence in support of the judgment to the
Court.

[9] The appellant has made out no grounds on which this appeal should be allowed. It
is therefore dismissed. The respondent is entitled to costs.
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Kolo v Leone anors

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 08/2007

18 July 2008; 25 July 2008

Damages — assault by police officer — whether provocation should impact

amount — court found no provocation

The full facts are set out at Latu and Kolo v Leone anors [2007] Tonga LR 142. The
issue in the appeal was whether the Supreme Court judge was correct in dealing with
the claim to damages and specifically whether he erred in relying on provocation in
the circumstances.

Held:

1.

The Court found that the police officer was not angry and that therefore
there was no provocation which should impact on the assessment of either
aggravated or exemplary damages.

An award of exemplary damages of $1500 was appropriate. In assessing
those damages, two matters needed to be balanced. The first was that
caution should be exercised in awarding exemplary damages. The second
was that the disapproval of the Court of the conduct of a police officer
assaulting a prisoner in custody, by the awarding of exemplary damages,
had to be perfectly plain. Indeed if such practices continued, it may be
necessary for the Court to reinforce its disapproval by awards of greater
amounts though depending, of course, on the particular circumstances of
any future case.

The judgment of Andrew J was to be varied. The court ordered the award
of exemplary damages should be $1500 and aggravated damages should
be $500. The appellant should have his costs of the appeal.

Cases considered:
Kuddus v Chief Constable of Leicestershire Constabulary [2002] 2 AC 122
Murphy v Culhane [1997] QB 94
S v Attorney General of New Zealand [2003] 3 NZLR 450

Counsel for the appellant . Mr Fifita
Counsel for the respondents . Mr Little
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Judgment

[1] On 6 May 2006, the appellant was seriously assaulted by a senior police officer,
Veimau Leone, in the cells of the Angaha police station at 'Eua. The appellant sued
the police officer for assault. The appellant also sued the Ministry of Police and the
Kingdom of Tonga. In a judgment of 14 September 2007, Andrew J awarded the
appellant damages totalling $6,000 plus interest. That amount was made up of $5,000
general damages including damages for pain and suffering and $1,000 as exemplary
damages. In his statement of claim, the appellant had specifically claimed $500 as
aggravated damages and $7,000 as exemplary damages. For reasons which we
discuss shortly, Andrew J declined to award aggravated damages and reduced the
exemplary damages because the assault had been provoked by the conduct of the
appellant. The only issue in this appeal is whether Andrew J was correct in dealing
with the claim to damages in this way and specifically whether his Honour erred in
relying on provocation in the circumstances.

[2] It is necessary to set out the facts found by Andrew J. No challenge was made to
those findings in the appeal. It is also necessary to consider the evidence in a little
more detail and make additional findings. Andrew J's findings were to the following
effect. The appellant played in and won a rugby match on the afternoon of 6 May
2006. The appellant and some friends celebrated their victory and were drinking
alcohol near the local Catholic School. They began to move off towards a local
discotheque and they stopped to talk near a primary school. They had, by then,
consumed about four bottles of spirits. They met another friend who said he had
another bottle at home. He was told to get it. He did and they continued drinking.
Veimau then appeared. One of the group threw the bottle away and Lisiatu Latu, also
a member of the group which was drinking, ran after the bottle. Veimau chased after
Latu and caught him. Andrew J found that Latu ran away after the bottle in order to
retrieve it and in order to avoid the police. His Honour was satisfied that the appellant
(who engaged in physical contact with Veimau after he had caught Latu) and Latu
struggled with Veimau in order to avoid arrest. A neighbour came to Veimau's
assistance and, in a further struggle, the appellant was subdued. His Honour accepted
that Veimau's T-shirt was torn in the struggle with the appellant.

[3] It is comparatively clear that Andrew J accepted Veimau's account of what
happened at this time having regard to his evidence and the evidence of the
neighbour, Tongalei Maile, who provided assistance and another independent
observer of the fracas, Nau Manukeu. Reviewing the evidence ourselves, we are
satisfied that Veimau chased after Latu, caught him and physically restrained him.
The appellant then approached the two of them and pulled on one or both of Veimau's
hands in order to release Latu. The appellant then shouted at Veimau to release Latu.
In turn, Veimau told the appellant to go away as he was interfering with Veimau's
work as a police officer. The physical contact between Veimau and the appellant was
a struggle in which the appellant tried, and succeeded, in releasing Latu from
Veimau's grip. Veimau then asked Maile, who had observed the events from a
distance and had approached, to restrain the appellant, which he did. The appellant
was then handcuffed. These events occurred at about 10 p.m.
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[4] The findings of Andrew J concerning the assault of the appellant at the police
80 station were as follows. It was based on his acceptance of the evidence of the
appellant, two other prisoners, Uai Pangi (in the same cell as the appellant) and
Langoia Sailosi (in an adjoining cell), and another police officer present at the station
that night as the duty officer in charge, Tevita Faka'osi. The assault occurred later in
the night after the incident near the primary school. Veimau entered the appellant's
cell and shone a torch in the appellant's face. He held the appellant's head and pushed
it against the wall and said to the appellant words to the effect "are you a tough guy?".
He then punched the appellant in the mouth and continued to punch him. The
appellant fell to the floor. Veimau then repeatedly kicked the appellant on the body
and Kkicked his penis and testicles. As to Veimau's state of mind, Andrew J said the
90 following:

He was no doubt in an angry state of mind. He had previously
been assaulted by [the appellant and Latu] and in that state of
mind he went into the cells where [the appellant] was being
held and assaulted him.

[5] In his evidence, Veimau denied the incident. Accordingly he gave no evidence
about his state of mind when he assaulted the appellant and his reason for doing so.
Having reviewed the evidence ourselves, we are satisfied the assault at the police
station occurred at about midnight.

[6] There was no direct evidence that Veimau was angry. Indeed it is only an

100 inference to be drawn from the primary facts. However Andrew J made no findings of
primary fact, at least to which he referred, from which this inference might be drawn.
None of the findings made by Andrew J would readily support this inference. Nor
does the evidence given at the trial, which we have reviewed, readily support this
inference. There was no evidence, for example, that when Veimau spoke to the
appellant in his cell, he did so with a raised voice or in an angry tone. Nor was there
any evidence that Veimau was behaving in a way consistent with him then being
angry. Had he been angry, he may have acted impatiently or spoken curtly to other
officers at the police station. But there was no evidence of this.

[7] Of course the fact that Veimau assaulted the appellant may be viewed as a

110 manifestation of anger and an inference might be drawn, having regard to his
conduct, that he was then angry and, indeed, so angry as to be deprived of self-
control. But his conduct in assaulting the appellant could simply have been a
manifestation of a calculated and calm attempt to discipline the appellant or to
administer his own form of punishment for the appellant's criminal conduct and the
appellant's interference when he was endeavouring to arrest Latu. In the absence of
evidence from Veimau about his state of mind and other evidence that may have
pointed to him being angry, we think it is highly improbable that the events which
occurred at about 10 p.m. would have so influenced Veimau that two hours later he
was so angry as to have lost his self-control and assaulted the appellant. In our

120 opinion, Andrew J was wrong in finding that VVeimau was angry when he assaulted
the appellant.
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[8] Also, given the comparatively insignificant nature of the physical interaction
between the appellant and Veimau at 10 p.m. (but taking into account that the
appellant was trying to impede him in exercising his duties as a police officer) and the
passage of time between that incident and the assault we do not believe that a
reasonable person would have lost their self-control. These facts, together with our
finding that Veimau was not angry, lead to the conclusion that there was no
provocation which should impact on the assessment of either aggravated or
exemplary damages.

[9] Aggravated damages can be awarded for conduct which hurts the injured person's
feelings which can include humiliation of the injured person. In the present case the
appellant received a comparatively severe injury to his testicle. It took some time for
him to overcome the injury. It was necessary for him to expose his genitals to hospital
staff in order to receive treatment to the injuries sustained in the assault. In the
circumstances we think aggravated damages can be awarded and the sum sought by
the appellant, $500, seems to us an appropriate amount.

[10] As to exemplary damages, Andrew J noted in his reasons for judgment that
"exemplary damages are accordingly reduced [because of the provocation]". We have
the impression that his Honour only discounted, in a modest way, the exemplary
damages that he otherwise would have ordered. This discount is likely to have been,
in our opinion, of the order of $500. Another way of assessing exemplary damages
(and, for that matter, aggravated damages) where provocation is involved may not be
to work out what those damages should be ignoring the provocation and then to
reduce the figure taking the provocation into account, but rather to assess the quantum
of damages having regard to all the circumstances including the provocation. This
approach is consistent with the judgment of the English Court of Appeal in Murphy v
Culhane (1997) QB 94. In any event, an award of exemplary damages of $1500
appears to us, in the circumstances, to be appropriate. In assessing those damages,
two matters need to be balanced. The first is that caution should be exercised in
awarding exemplary damages. The second is that the disapproval of the Court of the
conduct of a police officer assaulting a prisoner in custody, by the awarding of
exemplary damages, has to be perfectly plain. Indeed if such practices continue, it
may be necessary for the Court to reinforce its disapproval by awards of greater
amounts though depending, of course, on the particular circumstances of any future
case.

[11] The judgment of Andrew J should be varied. The award of exemplary damages
should be $1500. A sum of $500 should be awarded as aggravated damages. We so
order. The appellant should have his costs of the appeal.

[12] We should note one final matter. During the hearing of the appeal, counsel for
the respondents, which include the Ministry of Police and the Kingdom of Tonga,
submitted that the decision of the House of Lords in Kuddus v Chief Constable of
Leicestershire Constabulary [2002] 2 AC 122 (referred to in the quotation from New
South Wales v Ibbett set out earlier) points to no exemplary damages being awarded
in a case against an employer which is vicariously liable for the conduct of its
employee. Counsel referred to a passage in Clerk & Lindsell (19th Edition, 2006) that
tentatively ventures the opinion that if the conduct of the employer does not merit
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punishment then arguably an award of exemplary damages should not be made.
Support for this view is found in S v Attorney General of New Zealand (2003) 3
NZLR 450. However this issue does not arise, in our opinion, in the appeal. No

170 submission to this effect was made to Andrew J. Had it been made and accepted, no
exemplary damages would have been awarded at least against the Ministry of Police
or the Kingdom of Tonga. No appeal was brought against the award of exemplary
damages. The only issue presented by the appellant by his notice of appeal (ignoring
grounds abandoned at the hearing) was whether Andrew J erred in reducing damages
because the assault resulted from provocation by the appellant. The appeal does not
appear to us to raise the issue referred to by counsel for the respondents. Indeed so
much appeared to be conceded during the hearing of the appeal. It is an issue which
will need to be addressed if and when it arises.
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Kapeli v Piukala

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 01/2008

21 July 2008; 25 July 2008
Appeal — grounds based on findings of fact — appeal dismissed

The facts are set out at Kapeli v Piukala [2007] Tonga LR 204. The appellant claimed
that the judge was wrong not to accept the appellant's evidence.

Held:
1. It was not appropriate for the Court to retry the case on matters of fact.
The trial judge saw and heard the witnesses and was in a much better
position than the Court of Appeal to decide whether or not the appellant
had proved his case on the balance of probabilities.
2. No compelling grounds were put forward and the case was dismissed. The
respondent was entitled to costs.

Case considered:
Rae v International Insurance Brokers [1998] 3 NZLR 190

Counsel for the appellant : Mr Kengike
Counsel for the respondent : Mr Tu'utafaiva
Judgment

[1] The Appellant claimed in the Supreme Court that he was owed $3,955 for goods
purchased by the Respondent on the 25th November 2000. Andrews J rejected the
claim. This appeal is against that finding.

Background

[2] In the year 2000 and for some time before and after that the appellant brought
second hand goods in from the United States and sold them in Tonga. It seems that
the respondent purchased goods from him from time to time. It is not disputed that on
the 25th November 2000 the respondent purchased goods to give to his daughter for
her wedding. The appellant says that the arrangement was that these goods would be
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paid for within three months and that the value of them was $3,955. The respondent
says that he gave the appellant somewhere between $2,000. and $3,000. in cash and
arranged that his daughter would select goods to the value of the money provided. He
also said that some goods were returned and exchanged for others. The Appellant did
not deny that this may have happened.

[3] The appellant called two women who were aged about 15 & 16 respectively in
2000 and were living with the appellant. Both witnesses initially said that they heard
the respondent say he would pay for the goods within 3 months. One of them later
altered her evidence and said that the statement was that he would finalise payment
within 3 months. She also said that he made some payment towards the goods as he
was leaving the house.

[4] The appellant acknowledged that he took no action to recover the money until
April 2002 when he wrote a letter of demand to the respondent. The respondent
denies ever receiving such a letter. The respondent says that he heard nothing from
the appellant until December 2001 when he visited the appellant to purchase some
office equipment and was told he owed the appellant $3,955. He says he immediately
wrote a letter denying this and threw it in the appellant's face. The appellant denied
both incidents.

[5] The Appellant's lawyer Mr Kengike gave evidence and said he met the respondent
on 14th November 2002 and was told by the respondent that he did not respond to Mr
Kengike's letter about the claim because the appellant was his relative and "he will
contact with him and do not worry about your fee | will pay them".

[6] The respondent denied such a meeting and making this statement. The appellant
produced no records of the transaction. During his evidence he read from a diary
which he said listed the goods and the money owing but did not produce that
document. He now complains that the Judge did not ask for it but of course it was his
obligation to produce it, not the Judge's to ask for it. The statement of claim was
issued in November 2002 but the trial was not held until November 2007.

The judgment

[7] In his judgment the Judge recorded the facts set out above and noted the absence
of records and the time that had elapsed since the transaction took place. He said that
he accepted that the appellant genuinely believed he was owed the money but held
that given the lapse of time, the confusion between goods being returned and
exchanged, and the absence of records he could not be satisfied on the balance of
probabilities that the respondent owed the appellant $3,955.

The arguments in this Court

[8] Mr Kengike for the appellant filed a lengthy submission which, in summary,
claims that the Judge was wrong not to accept the appellant's evidence. He submits
that the Judge was wrong to say as he did at page 3 of his judgment that "The Plaintiff
argues that money was paid by the defendant on the 24th November and goods were
taken". The Judge later found as a fact that "it is not said how much money was
handed over and it is not clear what it was for". The appellant agreed that money was
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handed over on the 25th November but he says it was for goods earlier purchased by
the respondent. The Judge's comments seem to be correct.

[9] In summary the submissions on behalf of the appellant are asking this Court to
retry the case on matters of fact. It is not appropriate that we do so. The trial judge
saw and heard the witnesses and was in a much better position than we are to decide
whether or not the appellant had proved his case on the balance of probabilities. The
judgment of the New Zealand Court of Appeal in Rae v International Insurance
Brokers [1998] 3 NZLR 190 at p 197 describes the correct approach:

"Appellants often wish to treat appeals as retrials on matters
of fact. Counsel must, of course, be faithful to their
instructions, but they have a duty to make it plain to their
clients that the ambit of an appeal on fact is very narrow. Any
tendency or wish to engage in a general factual retrial must
be firmly resisted. This Court will not reverse a factual
finding unless compelling grounds are shown for doing so."

[10] No compelling grounds have been put forward in this case and the appeal must
be dismissed. The Respondent is entitled to costs.
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Walter Trading Company Ltd v Ports Authority

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 6/2007

21 July 2008; 25 July 2008

Appeal — against calculation of wharfage fees — no new evidence — appeal
dismissed

For the facts and the Supreme Court decision, see Walter Trading Company Ltd v
Ports Authority [2008] Tonga LR 7. The appellant has appealed against the decision
by which the Ports Authority (the Respondent) was held entitled to recover a large
amount of wharfage fees from the appellant which operates inter-island ferries in
Tonga.

Held:

1. Although the Respondent repeatedly sought information from the cargo
manifests, these were not supplied, and no evidence was led for the
Appellant at the hearing to show the Respondent's charges were wrongly
calculated. There being evidence to support them, the Appellant's
unexplained failure to adduce its own evidence enabled the Court more
readily to accept the Respondent's evidence.

2. The trial judge was entitled to accept the evidence called for the
Respondent, and on that evidence to award it judgment for T$85,382.53
plus costs. The appeal was dismissed with costs.

Cases considered:
Jones v Dunkel [1959] 101 CLR 298
Smith v Federal Commissioner of Taxation (1987) 74 ALR 411

Statute considered:
Ports Authority Act 1998

Counsel for the appellant : Mr Edwards
Counsel for the respondent : Mr Garrett
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Judgment

This is an appeal against a decision of the Supreme Court by which the Ports
Authority (the Respondent) was held entitled to recover a large amount of wharfage
fees from the appellant which operates inter-island ferries in Tonga.

The starting point is certain provisions of the Ports Authority Act 1998. By s
12(2) it is provided:

"Without limiting the generality of subsection (1), the
Authority shall have the power to issue Standing Orders or
Codes of Practice in respect of the following matters —

(a) operate or manage a port listed in the Schedule as a
commercial undertaking and for that purpose may levy such
port charges, fees and rates whatsoever arising from the
management and operation of any port, and may similarly
increase, decrease or abolish any such charge, fee or rate,
thirty days after publication;"

By ss 41, 42 and 43 it is provided:

"41(1) It shall be lawful for the Authority to levy fees for the
use of any of its infrastructure, facilities, assets or equipment,

or the provision of any service provided by its employees,
agents or sub-contractors.

(2) Such fees shall be determined by resolution of the Board and
shall, subject to section 12, come into effect 30 days after
publication of such fees.

42(1) A fee shall be payable by the owners, operators,
charterers or agents of a vessel for services provided by the
Authority at any of the ports to which this Act applies.

(2) A fee shall be payable to the Authority for a permit to operate
stevedoring or shore handling activities within jurisdiction under
the control of the Authority.

(3) The Authority may charge fees for the use by others of any
building or space for the storage of cargo, containers or
equipment.

(4) Such fees shall be prescribed by the Authority and shall come
into effect upon publication.

43(1) Owners, operators, charterers or agents of a vessel shall

be liable to pay fees in respect of any vessel using the port or

its facilities or services.

(2) Stevedores or shore handling contractors shall be liable for the
payment of permit fees or charges that may be applied from time
to time by the Authority.
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(3) Any person entitled to possession of the goods either as owner
or agent for the owner shall be liable to pay any cargo handling
fees.”

Pursuant to s 12(2), the Authority determined to make a standing order 27(1) in the
following terms:

"27(1) Wharfage Fee for Local Vessels Cargo per tonne -
$3.00 (the greater of weight or measurement) The Ports
Authority will be responsible for the collection of wharfage

80 fees and the minimum charge is $3.00 per revenue tonne or
part thereof"

A photocopy of the gazettal of this standing order was tendered at the hearing upon
evidence that it was indeed a copy of the relevant Government Gazette published 8
September 2003. A question having been raised by the Appellant whether this
standing order imposed any obligation on it as an owner, a further standing order was
made and similarly evidenced at the hearing as gazetted on 11 August 2006 in the
following terms:

"The existing Standing Order 27(1) is repealed and replaced
with the following Standing Order:

90 27(1) Wharfage fee for Local Vessels' cargo per tonne - $3.00
(the greater of weight or measurement).

The Ports Authority shall be entitled to levy and collect
wharfage fees from the owners or agents of ships, and the
minimum charge is $3.00 per revenue tonne or part thereof."

The difference between the standing orders is simply the express statement in the
second that the wharfage fees may be collected "from the owner or agents of ships",
but the Authority contends this was no more than caution or its part because the
Statute itself (particularly in s 43) directly imposed the liability on owners or agents,
the wharfage fees being charged "in respect of [a] vessel using the port or its facilities

100 or services." In our opinion, this is correct. The expression "in respect of" has been
frequently described as a "wide phrase": see, for example, per Brennan J in Smith v
Federal Commissioner of Taxation (1987) 74 ALR 411 at 418, a tax case. Once a
vessel uses the port or its facilities, the liability is attracted and may be enforced
against the owner.

In this case, it was acknowledged the Appellant's vessels used the Authority's
wharves for the loading and unloading of goods in bins or containers. It will be
noticed that the standing orders refer to a charge of "$3.00 per revenue tonne or part
thereof" and also refer to "the greater of weight or measurement." Mr. Edwards
argued that these expressions were too vague to be enforced, and he placed some

110 reliance on the formerly much used proposition that a statute imposing a tax should
be strictly construed. But a charge for a service is not a tax. In the present case, there
was evidence given without objection as to the meaning of the expression "revenue
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tonne", from which the trial judge was entitled to conclude that a "revenue tonne"
had, in the shipping industry, a technical meaning that included a cubic metre by
measurement. Contrary to a submission made by Mr. Edwards, the evidence was that
the Respondent took "only the full bins for calculation and if any of the bins is half,
[full the Respondent] put it half." The invoices were not based on estimates but
"actual measurement."”

Although the Respondent repeatedly sought information from the cargo
manifests, these were not supplied, and no evidence was led for the Appellant at the
hearing to show the Respondent's charges were wrongly calculated. There being
evidence to support them, the Appellant's unexplained failure to adduce its own
evidence enables the Court more readily to accept the Respondent's evidence: Jones v
Dunkel [1959] 101 CLR 298 at 308, 317.

In our opinion, the trial judge was entitled to accept the evidence called for the
Respondent, and on that evidence to award it judgment for T$85,382.53 plus costs.
The appeal should be dismissed with costs.
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Tafolov R

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 05/2008

22 July 2008; 25 July 2008

Appeal against conviction and sentence — conviction stood — sentence excessive

— sentence reduced

The 25-year-old appellant appealed against her conviction and sentence on one
charge of riotous assembly arising out of the events and riots that occurred in
Nuku'alofa on 16 November 2006. She had been sentenced to 12 months
imprisonment with the last six months of the sentence being suspended for a term of
two years from the date of her release. The Crown cross appealed against sentence.

Held:

1.

The submission made on the appeal against conviction was that the
appellant was not part of a riotous assembly. That submission was not
supported by the evidence. There was evidence on which the jury could
properly have convicted the appellant and the appeal against conviction
was dismissed.

The maximum penalty for riotous assembly was four years imprisonment.
The inference from the evidence was that the appellant had thrown
something at the Treasury building. There was no evidence that the
appellant was part of a riotous group prior to her crossing the road to the
Treasury building. If the appellant had committed the act in circumstances
not associated with the riots she would almost certainly have been
convicted and discharged without penalty. A combination of factors led
the court to conclude that the sentence imposed on the appellant was
manifestly excessive and that a custodial sentence was inappropriate.

The sentence imposed was vacated and in its place the appellant was
sentenced to six months imprisonment the whole of which was suspended
for two years from the date of sentencing.

Statute considered:
Powers of Criminal Courts Act 1973 (UK)
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Counsel for the appellant : Mr Kaufusi
Counsel for the respondent : MrKefu
Judgment

[1] This is an appeal by Taufa Motulalo Tafolo against conviction and sentence and a
cross appeal by the Crown against sentence. The charge against the appellant arose
out of the events and riots that occurred on the 16th November 2006. The appellant
was found guilty of one charge of riotous assembly. The evidence against her was
given by a Constable Mataele. He was able to identify the appellant on the day in
question because they had been acquainted for some time and attended the same
church. He said he saw the appellant at the Treasury building standing close to the
building on the side facing the Palace. He said he saw her feeling in the grass, that she
picked something up and made a throwing movement with her hand. She was facing
the Treasury when he saw her. He did not see what she picked up, he did not give
evidence of seeing anything leave her hand or whatever she threw striking anything,
and he agreed that he did not see in which direction whatever she picked up was
travelling. However he was clear that she was facing the Treasury when she made the
throwing movement.

[2] In her evidence the appellant said that she was with some friends and that when
they heard the Treasury being smashed they crossed over to the footpath along
Pangaisi'i and walked along the footpath to be close to what was happening. She said
that when they stopped to watch they moved over under the Toa trees. She said it was
the Toa tree right at the fountain. She denied picking up anything from the ground,
said she had no recollection of making a throwing movement and denied throwing
anything at the Treasury. The friends she was with were called to support her
evidence. They said they did not see her throw anything.

[3] In convicting the appellant the jury obviously preferred the evidence of the Police
Constable as they were entitled to do.

[4] In his sentencing remarks the Judge referred to the Constable as having said he
saw the Appellant throw something at the Treasury. This is strictly speaking not
correct however it is certainly an obvious inference from the evidence. The Judge
accepted that the appellant's offending was not as serious as others'. He noted that she
did not dispute the finding of the jury and that she was genuinely remorseful. He
sentenced her to 12 months imprisonment the last 6 months to be suspended for 2
years from release. The appellant served one month in prison before being released
pending the determination of her appeal.

[5] As noted the appeal is against conviction and sentence. As to the conviction
appeal Mr Kaufusi submitted that the appellant was not part of a riotous assembly.
This submission is not supported by the evidence. The Constable's evidence is that
there were people in the same vicinity as the appellant who were throwing things at
the Treasury. We are satisfied that there was evidence on which the jury could
properly convict the appellant and we dismiss the appeal against conviction.
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[6] On the appeal against sentence Mr Kaufusi submitted that the sentence imposed
by the Judge was excessive and that the appellant should have had the whole of her
sentence suspended. He compared her sentence with a sentence of 9 months
imprisonment, the whole of which was suspended, imposed on Kumifonua Folau who

80 was charged with a number of offences relating to the riots but was acquitted on all
but a charge of housebreaking. He noted that charge carried a maximum penalty of 10
years imprisonment compared with 4 years for riotous assembly. He pointed out that
the appellant spent a month in prison prior to the appeal being lodged. He submitted
that in those circumstances a 6 months suspended sentence should be substituted for
the sentence imposed by the Judge.

[7]1 Mr Kefu in support of the Crown's cross appeal pointed out that the maximum
penalty for riotous assembly was 4 years imprisonment not 2 years as the Judge stated
in his sentencing remarks. He submitted that taking that into account the sentence
imposed by the Judge was appropriate. In response to questions from the Bench he

90 accepted that there was no evidence that the appellant was part of a riotous group
prior to crossing the road to the Treasury. He also accepted that the group she joined
near the Treasury had formed earlier and had been involved in rioting elsewhere in
Nuku'alofa. He also acknowledged that if the appellant had committed her act in
circumstances not associated with the riots she would almost certainly have been
convicted and discharged without penalty. In relation to Mr Kaufusi's reliance on the
penalty imposed on Folau for his housebreaking conviction he pointed out that Folau
had been acquitted of a charge of being part of the riotous assembly so that his
penalty fell to be considered as an ordinary property offence.

[8] A combination of factors have led us to conclude that the sentence imposed on the

100 Appellant was manifestly excessive. Before mentioning these factors we make it clear
that we endorse the general remarks which the Chief Justice made at the
commencement of his sentencing notes for a group of people of whom the appellant
was one. The Judge referred to the drunken rampage which resulted in looting,
burning and destroying much of the centre of Nuku'alofa. He noted that the crowd
was uncontrollable and that damage ran into millions of pa‘'anga. He noted the lives
which were lost. He referred to the decision of the English Court of Criminal Appeal
in R v Najeeb [2003] EWCA Criminal 194. That case involved a riot in England in
which Police were stoned, cars set alight and many buildings severely damaged. The
Court said that significant sentences were appropriate for major participants and that

110 in cases of serious riots deterrent sentences were required so that good character and
personal mitigation factors would carry comparatively little weight. The Court also
noted the importance of looking at (inter alia) the specific acts of individual
defendants.

[9] Coming back to this case we note the following factors in relation to the appellant:

1. At the time of the offending she was 25 years of age and a
first offender.

2. On the basis of the evidence given at trial her association
with the riotous assembly was short lived and appears to
have been spontaneous.

120 3. Her observed actions were of a very minor nature.
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Her brief involvement was at an early stage of the riots.
There is nothing to suggest that she was part of the
extensive destruction that later took place.

The sentencing practice in countries such as England,
New Zealand and Australia supports non custodial
sentences for first offenders unless their offending is of a
very serious nature. In fact in the United Kingdom the
Powers of Criminal Courts Act 1973 provides that except
for an offence the sentence of which is fixed by law, a
Court may not pass a sentence of imprisonment on a
person of or over 21 years of age on whom such a
sentence has not previously been passed by a Court in the
United Kingdom unless it is of the opinion that no other
method of dealing with him is appropriate. We see no
reason why the general approach adopted in these
Commonwealth countries should not also be adopted in
Tonga.

[10] For the above reasons we consider that a custodial sentence was inappropriate in
this case. A suspended sentence combined with a period of community service would
have been adequate to recognise the context of the offending. Because the appellant
has served a month in prison we consider that there is no need to impose community
service. The appeal against sentence is allowed. The sentence imposed in the
Supreme Court is vacated and in its place the appellant is sentenced to 6 months
imprisonment the whole of which is suspended for 2 years from the date of

sentencing.
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Wang v Fund Management Ltd anor

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 09/2008

22 July 2008; 25 July 2008

Civil law — appeal — no basis for interfering with findings of lower court —
dismissed

For the facts of this judgment, see the Land Court decision at Wang v Fund
Management Ltd anor [2008] Tonga LR 90. The Land Court did not find the plaintiff
a convincing or credible witness and it rejected the evidence of the only corroborative
witness called on his behalf. No handwriting expert was called to support the
plaintiff's contention of fraud. The plaintiff failed in his claim and the defendants
were awarded costs to be agreed or taxed. The plaintiff appealed against the findings.

Held:

1.  The court compared the signatures and agreed with the findings of the
lower court. No basis was made out by the appellant for interfering with
the finding of the lower court about whether the appellant signed the three
documents.

2. The appellant alleged that the affixing of the stamp and the signatures
were fraudulent and done some time after the affidavits were sworn. The
court considered that there was no basis for that conclusion having regard
to the state of the documents.

3. The appeal was dismissed with costs.

Counsel for the appellant : Mr Edwards
Counsel for the respondent : MrNiu
Judgment

[1] This is an appeal against a judgment of Ford CJ of 29 April 2008. His Honour
dismissed a claim by the appellant arising from the appellant's dealings with the
respondents over a parcel of land in the middle of the commercial centre of
Nuku'alofa (“the disputed land"). The appellant had been the lessee (for 50 years) of
the disputed land. On 24 February 1998, Acting Chief Justice Lewis made orders
directed to the Minister of Lands to effect a subdivision of the disputed land by
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dividing the leasehold into two halves and having two new sub-leases issued in the
names of Fund Management Ltd ("Fund Management™) and Tourists Services Ha'apai
Ltd ("Tourists Services"). The order further directed the Minister of Lands to register
the new sub-leases and the mortgages over each, in favour of the ANZ Bank. On 13
February 2003, the Land Court gave judgment against the appellant in the sum of
$225,000 and interest in later proceedings brought by Fund Management and Tourists
Services.

[2] In the proceedings before Ford CJ, the appellant alleged that he was unaware of
the proceedings in which Lewis ACJ made the orders, either on or before 24 February
1998 and that a document which underpinned the orders (an agreement to re- lease
dated 9 February 1998) contained a forgery of his signature. In relation to the
proceedings in which judgment was given on 13 February 2003, the appellant alleged,
in the proceedings before Ford CJ, that not only was his signature on the re-lease
agreement of 9 February 1998 forged, so too was his signature on both an agreement
of 23 February 1998 ratifying the re-lease agreement and a guarantee executed the
same day.

[3] The central issue before Ford CJ was whether the appellant was correct in alleging
his signature had been forged on these documents. There was a subsidiary issue
concerning the circumstances in which Tourist Services became a party to the
agreement of 9 February 1998 having regard to the fact that it was not incorporated
when the agreement was executed. A further subsidiary issue was raised about that
company's execution of the agreement on 23 February 1998 ratifying or re-executing
the 9 February 1998 agreement.

[4] A finding was made by Ford CJ that the signatures on the three documents, were
signatures of the appellant. First, he made a comparison between the signatures on the
three documents and signatures on other documents known to be signed by the
appellant. Second, he accepted evidence from a number of witnesses who either saw
the appellant sign the documents or said the appellant was present when the
documents were executed. This last point was important because Ford CJ rejected
evidence of the appellant that he was in Singapore at the time the documents were
executed. This finding was based not only on the evidence of the witnesses who said
they saw the appellant when the three documents were executed but other
documentary evidence which cast substantial doubt on the appellant's claim to have
been in Singapore.

[5] We have made a comparison ourselves of the signatures. It readily supports the
finding made by Ford C]. As to the witnesses, his Honour was well entitled to accept
their evidence and reject the evidence of the appellant. Indeed Ford C] did not find
the appellant a convincing or credible witness. His Honour had the benefit of
observing the witnesses, including the appellant, give their evidence. He drew upon
observations he made in reaching the conclusion he did about the appellant's
credibility and the credibility of other witnesses. We are not in the same position and
significant weight has to be given to the fact that the trial judge had the opportunity of
observing the witnesses and reached conclusions about whether they should be
believed. No basis at all is made out by the appellant for interfering with the finding
of Ford CJ about whether the appellant signed the three documents.
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[6] The subsidiary issues concerning the signing of the documents can be dealt with
briefly. Ford CJ accepted the submissions on this issue made by the respondents at
trial. His Honour was correct in doing so. Accepting, as was the fact, that Tourist
Services was not incorporated on 9 February 1998 (it was incorporated on 20
February 1998), another version of the agreement was executed by the company (and
others) on 23 February 1998. To the extent that the appellant challenges the fixing of
a stamp saying "CONFIDENTIAL" as the company's seal, the use of this somewhat
unusual company seal was agreed to by resolution the company on 23 February 1998.
In the circumstances, its affixing together with the directors' signatures can be taken
to be a manifestation of the company's intention to enter the agreement. In the appeal,
counsel for the appellant also sought to impugn the affixing of the
"CONFIDENTIAL" company seal and at least one of the signatures by alleging that
they were on top of a stamp used to verify copies of the documents annexed to
affidavits sworn in 2002. Thus, it was alleged, the affixing of the stamp and the
signatures were fraudulent and done some time after the affidavits were sworn. There
is no basis, in our opinion, for this conclusion having regard to the state of the
documents.

[7] The appeal should be dismissed with costs.
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Walter Trading Company Ltd v Ports Authority

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 6/2008

21-23 July 2008; 25 July 2008
Appeal —trial judge had all the evidence — appeal failed

For the facts and the Supreme Court decision, see Walter Trading Company Ltd v
Ports Authority [2008] Tonga LR 7.

Held:

1.  The trial judge had before him a report on evidence not adequately tested,
which the appellant relied on, and evidence for the respondent that raised
possible answers to the report's finding of fault on the part of the Port
Authority.

2. There was no error in the trial judge's conclusion that the appellant's
appeal failed. It was the appellant which bore the onus. The appeal was
dismissed with costs.

Statute considered:
Shipping Act (Cap 136)

Counsel for the appellant : Mr Tu'utafaiva
Counsel for the respondent : Mr Garrett
Judgment

This matter arose out of the loss of a vessel of 209.2 gross registered tonnage,
the Lotoha'angana, in a cyclone. She had been unnavigable for some years, being, at
the time, moored to two buoys near Pangaimotu Island within the port of Nuku'alofa.
On 15 January, 2003, both the Lotoha'angana and another vessel, the Olovaha, were
wrecked on the reef near Popua. The appellant, as owner of the Lotoha'angana, sued
the Ports Authority in negligence, alleging it was responsible for the removal of the
vessel from a safe berth some six months before the loss and for carelessness in the
construction of the system of mooring, in particular in relation to what was called "
the new buoy", which was said to lack a necessary swivel in a chain connecting the
buoy to its anchor. The Ports Authority defended the proceedings on a number of
grounds. As to the removal of the Lotoha'angana from her berth, it called evidence
that, as the port authority, it had, over a very long period, required the removal of this
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inoperable vessel, and the appellant had failed to comply. Ultimately, the Ports
Authority carried out the removal itself, and thereafter the appellant had changed the
mooring system by replacing ropes mooring the vessel to the new buoy with
considerably shorter chains.

As to the alleged defect in the mooring system, the Ports Authority's expert
evidence was that the use of two buoys avoided the problem to meet which a swivel
might otherwise have been needed. There was also dispute whether a swivel was not
in fact provided. But what appeared to be principally relied upon was the report of a
diver, Mr Keller, supported by an expert, Captain Hawkins, that the cause of the loss
of the Lotoha'angana was not related to any defect of the mooring system, but to the
impact on it of the drifting vessel, the Olovaha, which was also wrecked. The
Olovaha ended up high on the reef, whereas the Lotoha'angana capsized on impact
with its edge. According to Mr Keller and Captain Hawkins, with whom Commander
Vi, the manager of the Ports Authority, was in agreement, a dragging anchor of the
Olovaha probably became entangled with the ground tackle connecting the buoys to
their anchors (in the case of the second buoy, referred to as the "old buoy", two
concrete blocks and a sunken vessel), breaking the connections to the old buoy and
dislodging the anchor of the new buoy, and then towing the Lotoha'angana, with its
buoys, to the reef. There was evidence the buoys, after the loss, were seen between
the Olovaha, on the reef, and the Lotoha'angana, on her side just at the edge of the
reef.

What has been said is no more than a summary of the salient features of the
factual dispute. We do not need to descend to greater detail because of the way in
which the case was fought below. To understand that, it is necessary to refer to events
subsequent to the loss of the two vessels. A Court of Marine Inquiry was set up under
the Shipping Act (Cap 136). By s 196 of that Act, the Magistrates' Court, sitting with
assessors, constitutes a Court of Marine Inquiry. By s 198, it is provided:

In every case in which a charge of incompetency, or
misconduct, or wrongful act or default arises against any
owner, master, mate or engineer, the court shall cause to be
furnished to him a statement of the case upon which the
inquiry has been directed and shall give him an opportunity of
making a defence either in person or otherwise.

The Court of Marine Inquiry, in this case, produced a report containing summaries
only of evidence and concluding that the incident happened to the Lotoha'angana
"because of the shortfalls of the Port Authorities [sic] in their methods of preparing
the moorings for the vessel."

The Appellant, in the hearing below, contented itself with seeking to prove its
case by tendering the report of the Court of Marine Inquiry, which was admitted over
objection. There are plainly difficulties raised by the appellant's course: the Port
Authority is not an "owner, master, mate or engineer"”, and it received no opportunity
under s 198 or otherwise of making a defence; there was no cross-examination of
witnesses relied upon by the Court of Marine Inquiry; and the notes of their evidence
are not at all complete. The very fact that s 198 does not give the Port Authority the
right it gives an owner raises a question whether the statutory inquiry was meant to
deal with an allegation against the Port Authority. At all events, if admissible, the
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report of the Court of Marine Inquiry, in the circumstances, cannot have much weight
for the purposes of the present case. Its conclusion was rejected by expert evidence
called for the authority, which was subject to cross examination.

One expert witness who had given evidence in the Court of Marine Inquiry
suggesting a defect in the mooring system, gave evidence in the Supreme Court to the
effect that he had misunderstood an important feature of the system when he attended
the inquiry and now considered there was nothing defective about it.

What this all comes down to is that the trial judge had before him a report on
evidence not adequately tested, which the Appellant relied on, and evidence for the
Respondent that raised possible answers to the report's finding of fault on the part of
the Port Authority — the shorter chains used by the Appellant could have caused the
system to fail; or the Olovaha's dragging anchor could have been the sole cause of
what happened. Both these possibilities were supported as probable by expert
witnesses who maintained their views under cross-examination. In that situation, we
detect no error in the trial judge's conclusion that the Appellant's action failed. It was
the Appellant which bore the onus. The appeal should be dismissed with costs.
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R v Finefeuiaki

Supreme Court, Nuku'alofa
Andrew J
CR 215/2007

4-6 August 2008; 8 August 2008

Criminal law — manslaughter by negligence — not sufficient evidence — not
guilty

Most of the facts in this case were undisputed. The accused was charged with one
count of manslaughter by negligence contrary to section 92 of the Criminal Offences
Act (Cap 18). The evidence was that around 2pm — 3pm on 7 February 2007 he was
driving a police vehicle along Taufa'ahau Road at Tatakamotonga which struck a
four-year-old girl causing her head injuries from which she died in hospital a few
days later. The young girl had gone from her house nearby to purchase some
cigarettes for her parents as well as some lollies and as she was returning home at
some point on or beside the road she was struck by the vehicle driven by the accused.
The Crown alleged that the accident was caused by the gross negligence of the
accused in driving at an excessive speed which was well in excess of the speed limit
and in failing to drive with due care and attention in that he was laughing and joking
with a passenger at the time of the accident. The accident happened on a straight
stretch of road. The accused claimed that he did not see the little girl until she was
right in front of his vehicle and he swerved to the right but was unable to avoid her.
There was an independent eyewitness who had been standing in front of the store
waiting for a bus. She claimed that the child was standing beside the road waiting to
cross when suddenly the vehicle came and hit her. She said that the accused's vehicle
passed her speeding by and “was like a wind before it hit the girl". She also claimed
that she saw the driver drinking kava and he was drunk.

Held:

1. Although section 92 does not refer to gross negligence, the onus rested on
the prosecution to prove that the accused was guilty of negligence to such
a degree that justified a finding of manslaughter and negligence of that
degree may be described as gross negligence - see Fisi'inaua v Rex [1995]
Tonga LR 62.

2. The willingness of the independent witness to say that the accused was
drunk on kava when there was really no evidence of that and the fact that
she said in her original statement to the police that she thought the vehicle
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had hit a dog caused the court to doubt the accuracy of her evidence. The
court preferred the evidence of the accused and his passenger that they
only saw the girl when she was right in front of the vehicle. The court
could not be satisfied beyond reasonable doubt that the accused was
travelling at a very excessive speed nor that he was affected by tiredness.

3. The court could not exclude the reality that the young girl walked or ran
into the path of the accused's vehicle.

4.  The accused was found not guilty of manslaughter and not guilty on the
alternative count of reckless driving. He was acquitted and discharged.

Case considered:
Fisi'inaua v R [1995] Tonga LR 62

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for the Crown : MrKefu
The accused appeared in person

Judgment

The accused was charged with one count of manslaughter by Negligence,
contrary to s 92 of the Criminal Offences Act (Cap 18).

The particulars of the offence are that on or about the 7" February 2007 at
Tatakamotonga he did drive the motor vehicle Reg. No. P 1418 heading in the
Northern direction along the Taufa'ahau Road and was grossly negligent on that he hit
Seuli Seiloni Pohahau and this caused her death.

Most of the facts are undisputed. Thus it is accepted that the deceased, a 4 year
old girl, had gone from her house nearly to the scene and had crossed Taufa'ahau
Road in order to buy some cigarettes for her parents from the shop beside the road at
Tatakamotonga as well as some lollies. After doing so she was returning home and at
some point on or beside the road she was struck by the police vehicle P1418 driven
by the accused. She was thrown to the side of the road where the accused and his
passenger rushed her to Nuku'alofa hospital but she died of head injuries a few days
later.

The particulars of the alleged grossly negligent manner of driving are:

1.  Driving at an excessive speed which was well in excess of
the speed limit.

2. Failing to drive with due care and attention in that he was
laughing and joking with the passenger at the time of the
accident.

Further it is submitted that there is an element of tiredness in that the accused had
been to a Kava Party from 10pm to 1am and had resumed work next morning at 8:30
am.

It is also not in dispute that the accident happened on a straight stretch of road.
The accused had been driving from Vaini to Mu'a Police Station and the accident
occurred shortly before the Police station. The time of the accident was in the
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afternoon somewhere around 2pm or 3pm — Conditions were good and the road was
80 dry.

The accused was driving a four wheel drive vehicle, in a relatively elevated
position and he says that he did not see. The little girl until she was right in front of
his vehicle and he swerved to the right but was unable to avoid her. He says she was
struck on the bonnet of the vehicle and thrown into the air and landed face down on
the right side of the road. He said the point of impact was approximately 1.6 meters
from the left side of the road. He says he was driving at 40 kilometer per hour. The
speed limit at this point was 40 kilometer per hour.

The principal eye witness for the Crown was one 'Alosi Tu'ifua. She says that
on this day she was standing in front of the store waiting for a bus. She said she had

90 seen the little girl cross the road to come to the shop; she had looked both ways and
she proceeded to the shop. She says she was then standing beside the road waiting to
cross and was watching for the road to clear but suddenly the vehicle came and hit
her. She says she was struck as she stood on the side of the road. She said the child
had not moved from the side of the road when she was hit. She said the accused's
vehicle passed her speeding by and "was like a wind before it hit the girl". She said
the vehicle was 2 to 3 meters away when she 1% saw it. She also said the girl was just
standing beside the road and was about to eat a lolly when she was hit. She said the
passenger in the accused's vehicle got out when it stopped and picked her up ; placed
her in the vehicle and they rushed off to the hospital.

100 In cross examination the witness said that when the girl was hit her head had
been hit by the bonnet and this threw her to the other side of the road.

The vehicle, she said, had swayed to the right side.

She also said that she saw the driver drinking kava and he was drunk. She then
seemed to comply that he was drunk because he would not get out of the vehicle.
Further, in cross examination, she agreed that she had said in her original statement
that she thought that the vehicle had hit a dog. She said in evidence that she had said
that because she thought it was a dog lying on the other side of the road.

I find I am in some doubt as to the accuracy of this witness's evidence for the
following reasons:

110 1.  The examination of the vehicle showed that there was a
dent on the bonnet towards the middle of the vehicle but to
on the left side of the middle. That is where the accused
said the point of impact was. The accused's passenger,
Uata Pale said the point of impact was towards the left
side of the vehicle and the little girl "suddenly crossed
over". She was on the road but the left side of the road.

2. Given the point of impact on the bonnet of the vehicle on
its left side but towards the centre and given that both the
accused and his passenger place the girl on the road at the

120 time | find it difficult to accept Alosi Tu'ifua's evidence
that the child was simply standing beside the road when
she was hit. There is no other evidence to suggest that the
accused's vehicle was off the side of the road. Further her
willingness to say that the accused was drunk on kava
when there was really no evidence of that causes me
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further doubt and the fact that she thought that a dog had
been hit cause me to further doubt the accuracy of her
evidence. No doubt these events which happened in front
of her caused her a degree of shock as she has indicated.

I cannot exclude the fact that the little girl may have moved across the road and into
the path of the accused's vehicle. | do not know if she may have or run. No other eye
witness saw her at this time. The accused and his passenger only saw her when she
was right in front of the vehicle. As stated there is evidence that at this point she was
on the road and | think the accused's evidence that she was approximately 1.60 meters
out into the road may be correct. The fact is that the accuseds' vehicle was high up ie
an elevated 4 wheel drive and the declared was obviously small being a 4 year old girl
making it all the more difficult to see her if she suddenly moved on to the road and
heading for her home.

Speed
There was evidence from a bus driver Malaki Fonua that shortly before the

incident the accused had overtaken him. He said "I think it was a hit fast" and then
said 'l think it was about 60 kilometer per hour' of course this is the speed of
overtaking before the actual accident and may not be unequivocal evidence that the
vehicle was going at 60 kilometer per hour. The accused's passenger said the speed
was approximately 50.55 kilometer per hour. The accused said he was going at 40
kilometer per hour.

It is difficult to make a finding of speed in these circumstances. But it does not
seem to me that | could be satisfied beyond reasonable doubt that it was very
excessive speed in the circumstances. It was a straight clear road and conditions were
good. | should have said that the vehicle was in good mechanical condition. It does
not seem to me that the speed was necessarily overly excessive or dangerous. On a
consensus basis it might be in the low 50 kilometer per hours but these are only
estimates.

I cannot be satisfied beyond reasonable doubt that the accused was tired at the
time or somehow physically affected.

Section 92 of the Criminal Offences Act provides that homicide which does not
amount to murder is manslaughter and if such homicide was caused by negligence the
office is manslaughter by negligence : See Fisi‘inaua v R [1995] Tonga LR 62 and
further at 65 where the Court of Appeal said,

"Although the section does not refer to gross negligence, we
are prepared to accept that the onus resting in the prosecution
is to prove that the person is guilty of negligence to such a
degree that justifies a finding of manslaughter. It may well be
convenient to describe negligence of that degree as gross
negligence."”

Given all the circumstances of the care and the manner of the accused's driving and
especially the circumstance that | cannot exclude the reality that the young girl
walked or ran into the path of the accused's vehicle, | am not satisfied beyond
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reasonable doubt that the accused is guilty of negligence to such a degree justifying a
170 finding of manslaughter.

I am also not satisfied that the accused is guilty of the alternative count of
reckless driving.

It is true that the accused said that the victim emerged from behind a truck
which was parked in front of the store. It on the preponderance of the evidence it is
doubtful that there was a truck parked there in that position. | do not know if the
accused is confused about this or that it is simply not correct but in any event that
does not alter my finding that the accused is not guilty of manslaughter by
negligence.

I return a verdict of not guilty as charged and the accused is discharged.
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Langa Fonua 'A Fefine Tonga anors v Manuofetoa anor

Land Court, Nuku'alofa
Andrew J
L 5/2006

21 April 2008; 15 August 2008

Land law — Royal grant of occupation of land to charity — valid grant —
plaintiffs were granted injunction

The plaintiff was established by the late Queen Salote as an unincorporated charitable
organisation for the purpose of assisting Tongan women throughout the Kingdom in
developing living standards. In the 1950s Queen Salote made a grant of Royal Estate
land in the village of Pangaimotu, Vava'u to the plaintiff. The plaintiff sought an
injunction against the defendants prohibiting and restraining them from constructing a
village hall on the said land. The defendants by way of counterclaim alleged that they
were entitled to build a village hall on the land in question based upon advice they
had received from King Taufa'ahau Tupou IV in a letter dated 21 May 2003. The
defendants also claimed to have the right to extend their village hall over two
adjoining pieces of land which were known as the Wolfgramm lease and the ‘Isaia
Fatai land. The Langafonua at Pangaimotu was in the process of gathering funds for
rebuilding its own hall on the land in question after their halls had twice in the past
been destroyed by cyclones.

Held:

1.  Clause 48 of the Constitution provided that the lands of the King and the
property of the King were his to dispose of as he pleased. The Sovereign
could consent to the occupation of any part of his Royal Estate by any
person without that person having been granted an allotment, lease,
sublease or permit to reside thereon by the Minister of Lands. Such
occupation by that person was lawful although he had no registered title to
it, because it rendered the land "unavailable"” for grant to anyone else - see
Tafa v Viau and Minister of Lands [2006] Tonga LR 232 (CA).

2. The land in question was lawfully occupied by the Langafonua. The
purported grant of the land by King Taufa'ahau Tupou IV was only an
advice that the Village Committee could build a hall thereon and, more
importantly, that advice was countermanded by a subsequent letter under
the hand of His Majesty advising that Queen Halaevalu Mata'aho wished
the land to remain with the Langafonua.
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3. The two adjoining pieces of land had also been granted by Queen Salote to
the plaintiffs in 1957 and the plaintiffs had occupied and used them as
their land since then. The Sovereign could, as an estate holder, consent to
the grant of town and tax allotments out of Royal Estates -- see Tukuafu v
Latu anor [2005] Tonga LR 346.

4. Judgment was given in favour of the plaintiffs against the defendants and
the defendants failed in their counterclaim. The plaintiffs were also
granted an injunction in the terms sought along with costs.

Cases considered:
Tafa v Viau anors [2006] Tonga LR 114 (LC)
Tafa v Viau anors [2006] Tonga LR 232 (CA)
Tukuafu v Latu & Minister of Lands [2005] Tonga LR 346 (CA)

Counsel for the plaintiffs : Mr Fakahua
Counsel for the defendants : Mr Tu'utafaiva
Judgment

[1] In the 1950s, Her Majesty, Queen Salote Tupou Il made a grant of land to the
Langafonua 'A Fafine Tonga in the village of Pangaimotu, Vava'u. This land is part
of the Royal Estate at Pangaimotu (Schedule 11 of the Land Act). The defendants
claim that they are now entitled to build a hall on the land based upon an advice from
King "Taufa'ahau Tupou IV" dated the 21% of May 2003. The plaintiffs seek
injunctive relief to so restrain the defendants.

[2] The Langa Fonua 'A Fafine Tonga (hereinafter referred to for convenience as the
Langafonua) was established by Queen Salote as a charitable organisation comprising
all Tongan women throughout the Kingdom for the purpose of assisting women and
developing living standards etc. Each village set up its own group, with its own
committee headed by a chairwoman which would send a representative to the national
committee which was chaired by the Queen herself (who was also the patron of the
organisation) for the annual general meeting. The second Plaintiff, Siniva 'Aloua was
and is chairwoman of the Langafonua at Pangaimotu.

[3] Each village group built its own hall in which the women in that village gathered
to make their individual tapa cloths, mats, ta'ovala etc. for their own use or to
supplement the family income.

[4] The land granted at Pangaimotu is situated at the north western corner of the
crossroads at the centre of the village. | am satisfied that this is the land upon which
the Langafonua built its hall and that it was granted by Queen Salote from land
described as Mala'e Pule'anga (which in the context here means generally, vacant
village land or government common ground). That is distinct from the two adjoining
pieces of land which were known as the Wolfgram lease and the Isaia Fatai land and
which are also in dispute and shall shortly be discussed in relation to a second claim
by the Plaintiff's. On the plan of Pangaimotu township the Langafonua Land is
described as being 309.36 square meters.
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[5] I am satisfied in all of the evidence that this was the land which Queen Salote
granted to the Langafonua. As stated Pangaimotu is a Royal Estate. The Plaintiffs
built a hall on the land in 1964 after raising funds to do so. This was largely
destroyed in Cyclone Waka in 2001. | accept the evidence that further funds have
been collected with the intention of re-building the hall.

[6] Before the Langafonua could commence the Re-building of the hall, the first and
second defendants, that is principally the Village Committee of Pangaimotu,
requested that the land be granted to them for the purpose of building their village
hall upon it. That request was made to His Majesty King Taufa'ahau Tupou V" and
resulted in the following letter dated the 215 May 2003. | should add at this point that
Queen Salote had died in 1965.

"Palace Office
Nuku'alofa, Tonga.

21% of May, 2003.

Hon. Governor
Governor Office
Neiafu
VAVA'U

Dear Sir,

I forward this letter with respectful heart because, | have
received your letter of 22™ April to the Secretary to His
Majesty, and | wish to convey to you in this letter that His
Majesty gladly consented that the Hall of Pangaimotu be
build on this allotment.

Accordingly, please resolve with and help that woman to
understand and also that | have informed the Town Officer
that if there had been previous arrangements they are all to be
cancelled, we are not going to change any thing but to allow
the work of the village to proceed because that is the wish to
His Majesty.

I hope that you will assist me in resolving this matter so that
there is no problem with this village development, and which
will help beautify this village.

Respectfully yours
(signed)

(Estate Representative of His Majesty)"
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Copy : TOWN OFFICER - PANGAIMOTU

[7] However, within 3 months of that advice a further advice from or under the hand
of the Secretary to His Majesty advised that Queen Halaevalu Mata'aho had directed
that the Langafonua should continue to carry out its work on the land and that the
Village Committee were to come to the King and request another allotment from His
estate. Queen Halaevalu Mata'aho had become patron of the Langafonua since the
death of Queen Salote in 1965. That letter was in the following terms:

"Palace Office
NUKU'ALOFA, TONGA

18" August, 2003.

'‘Akau’ola
Hon. Governor
VAVA'U DISTRICT

Hon. Governor,

TOPIC: WISH OF THE GIRL, QUEEN HALAEVALU
MATA'AHO RELATING TO THE ALLOTMENT AT
PANGAIMOTU PRESENTLY DISPUTED BETWEEN
SINIVA 'ALOUA AND THE VILLAGE COMMITTEE OF
PANGAIMOTU

I convey my respects and disturb you in connection with the
above topic. And I believe that you are already aware of the
background and every thing that has happened relating to the
people of Pangaimotu.

But because another plea has been brought by SINIVA
'ALOUA to the Queen Girl it has caused Her Majesty to
direct me to convey the following to you:-

She said: "Please allow Siniva 'Aloua and the Little
Langafonua Group to carry out their work on the allotment
which they presently occupy, because that was a grant from
the Sun which has Set. And order the Town Officer and the
Village Committee to come to the King and request another
allotment from His estate at Pangaimotu to build the village
hall and the works of the Village Committee on it. The
Queen Girl emphasised the importance of the peaceful co-
existance of these people and for them to refrain from
malevolence, because they are all related.
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Hope that the command that | am instructed to convey is clear
(understood).

Respectfully yours,

Signed
SATEKI H.'AHIO
for Acting Secretary to His Majesty

copy: Hon.  Minister  of
Lands

Town Officer -
Pangaimotu

Siniva ‘Aloua -
Pangaimotu"

I make the following findings

[8] I am satisfied that the Langafonua at Pangaimotu is still in existence. It is in the
process of gathering funds for the Re-building of the hall. Twice in the past when its
building had been destroyed by cyclone it had re-built and continued to operate. True
it is that some members have died including some of the 45 named Plaintiffs. It is an
unincorporated social organisation and its activities seem to have been curtailed by
the claims of the defendants for their use of this land.

[9] Clause 48 of the Constitution provides that the lands of the King and the property
of the King are his to dispose of as he pleases. The Sovereign can consent to the
occupation of any part of his royal estate by any person without that person having
been granted an allotment, a lease, sub-lease or permit to reside thereon by the
Minister of Lands. Such occupation (as submitted) by that person is lawful although
he has no registered title to it, because such occupation renders the land "unavailable"
for grant to anyone else as allotment or lease : see Tafa v Viau anors [2006] Tonga
LR 114 (LC) which was upheld on this point by the Court of Appeal on the 15"
August 2006 in Tafa v Viau anors [2006] Tonga LR 232 (CA). This land was
lawfully occupied by the Langafonua.

[10] The purported grant of the land by King Taufa'ahau Tupou IV dated 21% of May
2004 was, firstly only an advice that the Village Committee could build a hall there.
But secondly and more importantly this was countermanded by the letter of the 18"
August under the hand of His Majesty advising that Queen Halaevalu Mata'aho's wish
was that the land was to remain with the Langafonua and that the Village Committee
and Town Officer were to come to the King and request another allotment upon
which to build the village hall. There is no evidence that they ever did this. In my
view that was effectively the advice of the Sovereign and therefore the advice of the
21 May 2003 allowing the Village Committee to build its hall on the land was
superseded. The grant of land remained with the Langafonua.
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190 [11] The Defendants have counter-claimed for an order that the 1% and 2™ Plaintiffs
are to remove all the properties that they may have on this land. It follows from my
findings above that this land is lawfully occupied by the Langafonua and that
therefore the counterclaim must fail.

[12] The Plaintiffs have also claimed damages in the sum of $10,000 which they say
is the value of the concrete foundation, concrete floor and brick walls which were
demolished by the defendants. 1 think that there is no evidence of the value of the
wall that was destroyed nor is there any evidence of a plan for the proposed hall as
approved by Ministry of Works which would incorporate any of the structures which
have been removed. | think also that the removal may have been done in good faith

200 in that the defendants believed they had been given permission to build their hall. |
would not wish to inflame feelings any further within the village. It seems a pity that
the matter could not have been settled as both parties desire the same thing, that is the
erection of a village hall for the use of the village. In all the circumstances I do not
make any award for damages to property.

[13] The Plaintiffs seek judgment against the defendant and an order in terms of a
prohibition and injunction restraining the Defendants and their officers, servants,
agents and contractors from entering upon, carrying out any work upon or removing
anything from the land which was and is occupied by the Langafonua.

[14] I make that order as follows:

210 ORDER

(1) 1 give judgment to the Plaintiffs.

(2) The Defendants, their officers, servants agents and
contractors are prohibited and restrained from entering
upon, carrying out any work upon or removing anything
from the land being an area of 309.36 square meters
situated at the north western corner of the cross roads at
the centre of the village of Pangimotu, Vava'u which was
granted to the Langafonua 'A Fefine Tonga by Her
Majesty Queen Salote Tupou IlI.

220 (3) Costs are awarded to the Plaintiffs as agreed or taxed.

2" CLAIM

[1] There is also in dispute a town allotment and a tax allotment which adjourn the
Langafonua land and which the defendants sought to have included with the
Langafonua ground so that their village hall might be built upon the entirety of all of
that land.

The claim of the Plaintiff's Siniva and Mo'ale 'Aloua is in respect of that piece
of land which is adjacent to the Langafonua land. It has a total area of 508.6 square
meters. The Town Officer of Pangaimotu advised the Plaintiffs that they were to
remove their property from the land as 'the village has lawfully acquired this town

230 allotment because that is the wish of His Majesty”. The Defendants had the
Government surveyors survey the land for the purpose of the village hall being built
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on this land and the land granted by Queen Salote to the Langafonua. The Plaintiffs
have a fence, shop and water tank on the property.

I have already ruled that the advice of His Majesty was superseded by his advice
of the 18™ August 2003.

[2] The survey shows that these two pieces of land were historically known as the
O.E. Wolfgram lease and the Isaia Fatai land. Those persons were relatives of the
Plaintiffs.

[3] This land was granted by Queen Salote to the Plaintiffs in 1957 and that was
confirmed, by King Taufa'ahau Tupou IV" as evidenced in the letter of the 24™
November 1977 to the Vava'u Governor and Estate Representative at Neiafu, in the
following terms:

"OFFICE OF THE PLACE
Nuku'alofa
Tongatapu.

24" November, 1977.

HON. MA'AFU TUPOU

HON. VAVA'U GOVERNOR
ESTATE REPRESENTATIVE
NEIAFU

VAVA'U

Dear Sir,

I convey my respects and hereby inform you that I have been
informed by the Hon. Ha'apai Governor, (Hon. Ve'ehala) who
is the Estate Representative to His Majesty in the past up to
1968, in connection with a town allotment and a tax allotment
called "MOHOKOI" at Pangaimotu/Vava'u. Those two
allotments were granted by the Sun which has Set, the Girl,
Queen Salote and himself the Estate Representative (Noble
Ve'ehala) to Mo'ale 'Aloua and his wife Siniva 'Aloua in 1957.

So | have further been informed by the Queen Girl,
HALAEVALU MATA'AHO, that Ve'ehala and | are to finalise
this matter and that the grant which had been made in the
past be not changed but to continue. So it is clear that the
grant which was made is true and you please proceed with the
legal formalities in respect of these two allotments to give
them to MO'ALE '"ALOUA and also for the rest of the people
of Pangaimotu to understand that these two allotments have
been granted lawfully to MO'ALE and that they are not to
interfere with them.

I trust that | have sufficiently conveyed to you the wish of Her
Majesty which | have stated in connection with these two
allotments at PANGAIMOTU, and also for the Town Officer
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of Pangaimotu to inform the people of the order which has
been made in connection with these two allotments to which |
have referred above.

Respectfully yours.

(Signed)
(F.M. TONGILAVA)
SECRETARY TO HIS MAJESTY"

[4] From 1957 up to the present time the Plaintiffs have occupied the land and used it
as theirs. They have permanently fenced it and built and operated a shop there and
built a concrete water tank on it.

[5] The Sovereign can, as an estate holder, consent to the grant of town and tax
allotments out of royal estates: See Tukuafu v Latu & Minister of Lands [2005] Tonga
LR 341 (CA) and by Clause 48 of the Constitution the lands of the King and the
property of the King are his to dispose of as he pleases.

[6] The Plaintiffs have been in lawful occupation of the land for over 50 years even if
there is no registered title to it. Such occupation renders the land "unavailable" for
grant to anyone else as allotment or lease: See Tafa v Viau and Minister of Lands
[2006] Tonga LR 114 (LC).

[7] There was no basis upon which the Town Officer of Pangaimotu could say that
this land, described as a town allotment and tax allotment, was lawfully acquired by
the village committee. No lease or permit or allotment or any interest in this land has
been granted to the defendants and they have not been in lawful occupation of either
piece of land.

[8] For all of these reasons | give judgment to the Plaintiffs against the Defendants.

I grant an injunction against the defendants and their officers, servants, agents and

contractors prohibiting and restraining them forthwith from entering upon, carrying

out any work or removing anything from the area of 728.8 square meters which is

bounded by survey pegs numbered 12204, 12205, 12206, 12207 and 12208, situated

at the north-western corner of the cross-roads at the village of Pangaimotu, Vava'u.
Costs are awarded to the Plaintiffs as agreed or taxed.
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R v Letisi

Supreme Court, Nuku'alofa
Ford CJ
CR 44/2007, 161/2007, and 245/2007

22 August 2008

Sentencing — riot offences — three accused found guilty — sentence of
imprisonment

The three accused appeared for sentencing having been found guilty by a jury of
offences arising out of the riots and associated events of 16 November 2006. Letisi
was found guilty on one count of destruction of a building (the Shoreline Building)
by rioters contrary to section 77(1) of the Criminal Offences Act (Cap 18). The
maximum sentence for the offence was 15 years imprisonment. The involvement of
the accused was in smashing the glass frontage of the building. He was 34 years of
age, married with seven children. He operated a motor vehicle workshop and had
been in that business for 14 years. Tafuna had been found guilty by the jury on two
counts of damage of a building by rioters. The charges related to damage caused to
the Leiola Duty Free shop and the Royal Nuku'alofa Club. The maximum sentence
for the offence was seven years imprisonment. The accused was 44 years of age and
worked as a security officer at the Tonga Rugby Football Union. Ngauamo had been
found guilty on one count of damage to a machine by rioters, one count of
housebreaking and one count of damage to a building by rioters. The "machine" was
a white minibus, the housebreaking charge related to Molisi's Supermarket and the
damage to a building charge related to a Chinese shop and warehouse. The accused
was 49 years of age, unemployed and separated from his wife.

Held:

1.  Letisi was sentenced to five years imprisonment with the final two years of
the sentence being suspended for two years from the date of his release.

2. Tafuna was sentenced to four years imprisonment on each count. The
sentences were made concurrent and the final year of the sentence was
suspended for a period of two years from the date of his release.

3. Ngauamo was sentenced to four years imprisonment on counts one and
three and three years imprisonment on count two. The sentences were
concurrent with the final year of the sentence being suspended for two
years from the date of his release.
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Case considered:
Tafolo v R [2008] Tonga LR 200 (CA)

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for the Crown . Mr Lutui
Counsel for the accused . Mr Kaufusi

Sentencing remarks

[1] Your offending arose out of the events of 16/11. In another sentencing decision
dated 15 February 2008 relating to those same events, | made some general remarks
about sentencing which were recently endorsed by the Court of Appeal.

[2] I made the point that significant sentences were appropriate for major participants
in such serious riots and | also observed that deterrent sentences were required so that
good character and personal mitigation factors would carry comparatively little
weight. | also noted the importance of looking at the specific acts of individual
defendants. The Court of Appeal in the recent decision of Tafolo v R [2008] Tonga
LR 200 endorsed those statements.

[3] I have had regard to all those factors in considering the appropriate sentences in
your respective cases. | also note the fact that the three of you have accepted the jury's
verdict and you have expressed genuine remorse over your criminal actions. That is
more than | can say for the offenders in the previous case | have referred to.

[4] I have also taken into account the fact that your trial took place back in March but
sentencing has been delayed at the request of your counsel pending the decision of the
Court of Appeal in the Tafolo case. | stress that Mr Kaufusi's application for the
adjournment until after the Court of Appeal delivered its decision was entirely
appropriate but what it all meant was that you have now had sentencing hanging over
your heads for some three months and that is not a pleasant prospect to have to live
with.

[5] | note that Mr Kaufusi accepted that, in accordance with the authorities, a
deterrent sentence was called for and, as he put it, "my hands are tied in that regard". |
will now deal with your individual cases.

Talifolau Letisi

[6] You are appearing for sentence having been found guilty by the jury on one count
of destruction of a building by rioters contrary to section 77(1) of the Criminal
Offences Act (Cap 18). You were acquitted on the other count. The building you were
involved in the destruction of was the Shoreline Building. The jury saw you in a
video clip and in photographs taken from the video attacking and smashing windows
at the front of the Shoreline Building facing onto Taufa'ahau Road. Your counsel
argued that you had not been adequately identified but the jury rejected that
submission and in my view their decision in this regard was the correct one.



80

90

100

110

R v Letisi (SC) 225

[7] You are 34 years of age. You have been married for 16 years and you have seven
children ranging from 14 years down to 12 months in age. You operate a motor
vehicle workshop at Malapo and you have been operating that business for the last 14
years. The Probation Officer says that you had been drinking at your workshop before
coming to Pangaisi'i on the day of the riots and you were drunk but drunkenness is no
defence otherwise the court would have to acquit every drunken criminal.

[8] You are the only breadwinner in your large family and one cannot help but feel a
great deal of sympathy for your wife and children but you should have stopped and
thought about them before committing the offence. | accept that you are now
remorseful. The Probation Officer has produced a helpful reference from your church
minister.

[9] You are not a first offender but | accept what your counsel said that your previous
offending was of a different nature and took place some time ago now. You are not
entitled to credit for a guilty plea because the matter had to go to trial.

[10] The maximum sentence for the offence you were found guilty of is 15 years
imprisonment. So it is a very serious offence for a person to be part of a riotous
assembly that starts to destroy a building. In the event, of course, the Shoreline
Building was eventually set on fire and completely destroyed and eight people were
burnt to death inside the building. Your involvement, however, was as | have
described earlier, namely smashing the glass frontage of the building. As your
counsel acknowledges, your actions call for a strong deterrent sentence.

[11] Your actions were similar to those of one of the accused in the previous case |
have referred to who was charged in relation to the Island Mobile Shop. | sentenced
him to seven years imprisonment. | do not think, however, that your involvement was
as serious as his because he was active in promoting the burning down of that
building. The sentence | now impose in your case is five years imprisonment. You are
convicted and sentenced accordingly.

[12] I have given serious thought as to whether it is appropriate to suspend part of the
sentence imposed. Although you are not entitled to the benefit of a guilty plea, the
Probation Officer says that you are genuinely remorseful and you now very much
regret your wrongful action. | accept those observations and | am pleased to note that
you accept without equivocation the jury's verdict. | believe that you would benefit
from a partial suspension of sentence. I, therefore, suspend the final two years of your
sentence for two years from the date of your release.

'llaisa Tavake Tafuna

[13] You are appearing for sentence having been found guilty by the jury of two
charges arising out of the events of 16/11. The two counts you were convicted on
were damage of a building by rioters. The two buildings were the Leiola Duty Free
shop and the Royal Nuku'alofa Club.

[14] You gave evidence at your trial denying having gone anywhere near the
Nuku'alofa Club on the afternoon of the riots. You admitted walking past Leiola Duty
Free but you claimed that at that stage the shop had alreadi been smashed and looted.
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Clearly the jury believed the witnesses who gave evidence to the contrary and
described your involvement in the attack on both the Nuku'alofa Club and the Leiola
Duty Free shop.

120 [15] Fetutuki Ulakai told how she saw you pick up a piece of timber and start
smashing it against the door of the Nuku'alofa Club. Tu'ipulotu 'llavalu told how she
saw you throwing rocks at the club and damaging the building. The evidence also
clearly established your involvement in the damaging and looting of the duty-free
shop.

[16] You are 44 years of age. | say at once that you were old enough to know better
than to get involved in this criminal activity. The Probation Officer reports that you
have been married three times. Your first two marriages were in the United States
where you have five children from your first marriage and one child from your
second marriage. You married your present wife in 2002 and there are no children

130 from that issue. Your wife told the Probation Officer that you have an anger problem
and | accept that.

[17] Your counsel tells me that you work as a security officer at the Tonga Rugby
Football Union. It was clear from the evidence at your trial that you are particularly
well known around Nuku'alofa because you used to operate a curry shop on
Taufa'ahau Road. Several of the witnesses simply identified you as the man who ran
the curry shop.

[18] You do have previous convictions butl accept that it was for a different type of

offending and the conviction now goes back a number of years. You are not entitled

to credit for a guilty plea because the case had to go to trial. The Probation Officer
140 reports that you show remorse for your actions.

[19] The maximum sentence for the charge you are facing is seven years
imprisonment. On each count you are convicted and sentenced to four years
imprisonment. The sentences are concurrent. | have given careful thought to
suspending part of the sentence. You do not have much going for you to support such
a plea but I accept that you have kept out of trouble for a long time now. | also accept
that you are genuinely remorseful and you do not challenge in any way the jury's
verdict. The final one year of your sentence will, therefore, be suspended for a period
of two years from the date of your release.

Helonimo Ngauama

150 [20] You are appearing for sentence having been found guilty by the jury of one
count of damage to a machine by rioters, one count of housebreaking and one count
of damage to a building by rioters. The "machine" was a white minibus parked at the
Ministry of Finance building. The housebreaking charge related to Molisi's
Supermarket and the damage to a building charge related to the Chinese Hua Sheng
Shop and warehouse on Taufa'ahau Road. There was clearly more than sufficient
evidence for the jury to find you guilty on those counts.
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[21] You are 49 years of age, married but separated. You have a son who lives with
you but your three daughters live with your wife in New Zealand. You are
unemployed.

[22] You have four previous convictions but | accept that they were incurred a long
time ago. You are not entitled to credit for a guilty plea. The Probation Officer says
that you are truly remorseful and you are ready to bear the burden for your wrongful
actions. He reports that on the day in question you were under too much pressure
because of your concerns about the political situation. Your concern, however, does
not justify your resorting to criminal activities. Your sentence must involve a
deterrent aspect.

[23] The maximum sentence for each charge of causing damage by rioters is seven
years imprisonment. The maximum sentence for housebreaking is 10 years
imprisonment. | take into account, however, the fact that you were not the only
person who broke into Molisi's on the day in question.

[24] On count one you are convicted and sentenced to four years imprisonment. On
count two you are convicted and sentenced to three years imprisonment and on Count
3 you are convicted and sentenced to four years imprisonment. The sentences are
concurrent making four years in total.

[25] As with Tafuna, you do not have a great deal going for you in support of a
suspended sentence submission but | accept that you have lived a law- abiding life
since your last offending back in 1987 and | also accept that you are genuinely
remorseful. | consider, therefore, that you would benefit from a period of suspension
and the final one year of your sentence is suspended accordingly for two years from
the date of your release.
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Latu v Police

Supreme Court, Nuku'alofa
Shuster J
AM 16/2008

4 September 2008

Practice and procedure — counsel made choice for appellant — case remitted to
Magistrates Court

The appellant appealed against a decision of the magistrate that he be committed for
trial in the Supreme Court notwithstanding that his counsel had declined to make a
choice as to committal without a preliminary inquiry. The appellant had been
charged with two offences of unlawful assault.

Held:

1. It was trite law that elections and pleas must come directly from the mouth
of each and every accused. Counsel for the appellant had made the choice
for the appellant without first obtaining instructions from his client in the
matter.

2. The case was remitted back to the Magistrates Court with a direction that a
preliminary inquiry be carried out into the alleged offences before a
different magistrate.

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for the Crown : Mr Little
Counsel for the appellant : MrPiukala

Extemporaneous judgment

The Appellant appeal a decision of the Magistrate-sitting in Fasi in criminal
cases no. 369 and 392 of 2008 alleging offences of (1) Common Assault and (2)
Assault Causing Bodily Harm.

I was asked to hear this application urgently, for reasons set out in a letter dated
25/08/2008 from appellant's Counsel. The reason | was able to hear this appeal
(within 24 hours) is because a trial listed for yesterday and today collapsed and this
appeal could be heard at short notice.
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The appellant was charged with a two offences, alleging on 21st of May 2008
he unlawfully assaulted Natalia Palu and Monalisa Palu:

Court record

The first charge reads:- [a] On the 21st May 2008 at
Ma'ufanga commit an offence of common assault in which
you wilfully without legal jurisdiction slapped with your
hand and hit the cheek of Natalia Palu without consent.
Contrary to section 112(a) of the Criminal Offences Act
(Cap 18).

The second charge reads:- [a] On the 2Ist May 2008 at
Ma'ufanga commit an offence of causing bodily harm in
which you wilfully without legal jurisdiction assaulted
using your hand and hit the forehead of Monalisa Palu fell
down causing injury to the left wrist and left knee without
consent. Contrary to section 107(1) of the Criminal
Offences Act (Cap 18).

According to the Court Record and transcript of the proceedings the Learned
Magistrate dealt with this matter as follows:

C/Pros: This case was adjourned to submit but the documents
are prepared your honour.

Piukala: With respect your honour we apply if it's possible to
adjourn the case for preliminary inquiries whilst to prepare.

Victim: This cases your honour-we adjourned to submit it to
the Supreme Court upon the grounds we had agreed with the
accused. Up to this day it is requesting adjournment for
preliminary inquiries. | request your honour that we
commence with the case for its wasting my time in repeatedly
appearing when it is going to be adjourned.

Ct: How about Piukala if we adjourned for tomorrow, then we
start trial. Piukala | apply your honour to adjourn for next
week if it is adjourned to tomorrow | would not come for | am
asking for a lot of time to prepare for the case with the
accused.

Ct: On the 10/06/2008 the accused first appeared at the
Magistrate Court in Fasi on the grounds that the case was
brought here from Lopaukamea Il in the order of Magistrate
Peau Pifeleti due to interest with the accused. There was an
agreement between the Accused and Prosecution on the
request of the complainant to submit the case to the Supreme
Court. Therefore based on that agreement it was adjourned to
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the 17/06/2008 on the request of the Prosecution to prepare
the documents to submit to the Supreme Court. Yes | have
heard further adjournments requested by the Counsel for the
Accused Mr. Piukala, for Preliminary Inquiries. And the
complainant requests for the case to be taken to the Supreme
Court because the agreement was to submit the case. The
evidence for this is that there were documents prepared to
80 submit to the Supreme Court and these have been prepared.

Therefore | will order as follows, there was an agreement
between the two sides on the 10/06/2008 to submit on the
17/06/2008.

On the 17/06/2008 | will order to submit the case based on the
agreement done on the 10/06/2008 between the sides, despite
the differences today. Therefore submit will carry on. Submit
the paper.

Hence distribute copies of the case and the case will be called
on the 29th/07/2008 at the Supreme Court at 09.30 hours and

90 bail is granted by two sureties' you accused shall be $800
whilst the two sureties' $500. You shall not depart Tonga
unless granted by the Supreme Court and surrender your
passport to the Supreme Court. You shall do all of this today.
What is your choice?

Piukala: I will not make a choice because | am not satisfied in
handing the case over

Ct: No choice the trial will take place at the Supreme Court
with a Judge alone or a jury, for the counsel was dissatisfied
with the handling of the case.

100 Comment
Looking at the Court record | feel I must draw the following to the attention of
legal representatives operating in the Magistrates Court the following:-

. A lawyer advises his/her client or an accused person.

. The client —accused makes decisions and instructs
his/her lawyer.

. It is trite law ELECTIONS AND PLEAS must come
directly from the mouth of each and every accused.

. Lawyers may suggest to an accused or give an indication
of an election or plea-but not in open court-unless the

110 accused is-a Ltd company.

. If the court record in this case is correct; then Mr Piukala

made the choice for the appellant by saying:-
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Quote: "l will not make a choice-
because I am not satisfied in handing
the case over".
. Whereas Mr Piukala ought to have said to the Magistrate:-
"I am or | will be advising my client
that I am not satisfied in handing the
case over."
120 . Mr Piukala should have allowed his client to answer the
Magistrate directly because the Magistrate made orders
against him-not Mr Piukala.

Ruling and order

Upon hearing: - Counsel in this matter for both the Appellant and the Crown. |
order the case remitted back to the Magistrates Court with a direction a Preliminary
Inquiry be carried out into the alleged offence(s) before a different Magistrate.
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Paane v Mone anors

Land Court, Nuku'alofa
Shuster J
L 20/2005

19-22 May 2008; 8 September 2008

Land law — status of grant of allotment — fairness and justice most important —
equivalent parcel of land ordered to be given

Sometime in 1960 the plaintiff moved from Ha'apai and settled in Ma'ufanga so that
his children could attend school. In 1971 he obtained title to a town allotment in
Halaleva which was part of the Fakafanua (third defendant) estate. At one point the
plaintiff purchased, owned and operated a dump truck and the third defendant made
use of the plaintiff's dump truck over a considerable period of time on construction
projects in and around his estate. The plaintiff claimed that in 1972 the third
defendant gave him the use of another town allotment in his estate for services
rendered through the use of the dump truck. In January 2001 the plaintiff became
aware that, without his knowledge or consent, the estate holder had agreed to lease
this other allotment to the second defendant for the construction of a residence for the
Minister of the second defendant Church. In November 2001 the fourth defendant,
the Minister of Lands, registered the grant of the lease and the second defendant
proceeded to construct a dwelling house for its Minister. The plaintiff sought an
order cancelling the lease and directing the second defendant to vacate the allotment
and, in the alternative, damages in the sum of $180,000. The plaintiff contended that
the grant of the allotment to the second defendant was made fraudulently, by mistake,
or by misrepresentation in that the land was not available because it had been
occupied by him for some years. The fourth defendant claimed that there was no
evidence to support the allegation of fraud and misrepresentation because the
Minister was not aware of any lawful occupation by the plaintiff. The defendants
also claimed that the alleged grant of the allotment by the estate holder to the plaintiff
was unlawful under sections 13 and 48 of the Land Act.

Note: this judgment was successfully appealed to the Court of Appeal: see [2009]
Tonga LR

Held:
1. There was no basis for a finding that the grant by the fourth defendant was
made fraudulently, by mistake or by misrepresentation.
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2. The most important point in the case was the issue of fairness and justice.
The estate holder had been willing to settle the case without going to court
and had offered another allotment as compensation to the plaintiff. The
damages claim of $180,000 was unsubstantiated by direct evidence.

3. The plaintiff had a legitimate expectation that the land offered to him by
the estate holder would be his for the rest of his natural life and the land
had been gifted to the plaintiff for life.

4. The court declined to order the cancellation of the lease or the vacation of
the land by the second defendant. The third defendant was ordered to give
to and register in the name of the plaintiff an equivalent parcel of land to
that lost under the lease and the first and second defendants were ordered
to pay $20,000 to the plaintiff as compensation and 90% of the plaintiff's
Costs.

Cases considered:
Halsey v Milton Keynes NHS Trust (2004) 1 WLR 3002
Tuiono v Tulua 2 Tonga LR 36
Vai v Uliafu [1989] Tonga LR 50

Statute considered:

Land Act (Cap 132)
Counsel for the plaintiff : MrNiu
Counsel for the first and second defendants . Mr Tu'utafaiva
Counsel for the third defendant : Mr Tupou
Counsel for the fourth defendant . Ms Mafi
Judgment
Parties

The Plaintiff is 84 years of age, a citizen of Tonga; he lives at Ngeleia
Ma'ufanga with his wife and children. The first defendant is the President of the Free
Wesleyan Church. The second defendant is a Church and forms the largest religious
denomination in the Kingdom of Tonga. The third defendant is the current holder of
the estate of Ma'ufanga. The fourth defendant is the Minister of Lands, and the person
authorised by law to grant and register leases of land, with the consent of Cabinet.

Background
Sometime in 1960 the Plaintiff moved from Haapai and settled in Ma'ufanga so

his children could attend school. In 1971 the Plaintiff bought a town allotment
consisting of 30 perches in Halaleva from Funaki Vikilani for $2,000.00. The town
allotment had been subdivided from a larger tax allotment belonging to Funaki
Vikilani, and was part of the Third Defendant's estate.

This town allotment had never been registered by the Plaintiff or by any
member of his immediate family.

The Plaintiff was for most of his early life a builder and handyman by trade. At
a point in time he purchased, owned and operated a dump truck. There is no dispute
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between the parties the Third Defendant made use of the Plaintiffs truck on
construction projects in and around Ma'ufanga, and used the truck over a considerable
period of time.

80 The Plaintiff testified the Third Defendant gave him the use of another town
allotment at Halaleva Ma'ufanga sometime in 1972. That allotment is shown as
allotment no. 7 on exhibit 4, and measured 38.3 perches. The plaintiff claims this
piece of land was gifted to him in 1972 for services rendered to the Third Defendant
for work carried out on his estate. This assertion is in dispute.

The Plaintiff claims he fenced the allotment and cultivated it with crops for the
maintenance of his family from 1972-2001. The Plaintiff claims on 8 January 2001
without his knowledge or consent, the Second and Third Defendants agreed the
Second Defendant could lease his allotment from the Third Defendant for the
construction of a residence for a Minister of the Second Defendant's Church.

90 On 26 January 2001 the plaintiff learnt about plans to build the Minister's
residence on his allotment - so he made certain representations to the church; via the
President of the Church the First Defendant; he also contacted the Lands Office. As a
result of his representations, the First Defendant directed the Church Secretary to
write to the Fourth Defendant directing him to stop the application for a lease -
pending further investigation.

On 7 May 2001 the First Defendant wrote to the Fourth Defendant directing him
to proceed with the lease application - by the Second Defendant. A formal application
was signed by the parties and submitted to the Fourth Defendant for approval. The
Fourth Defendant would not agree to a 90 year lease on the land, so a subsequent

100 application was submitted and approved by the Minister and-endorsed by Cabinet as a
50 year lease.

On 15 November 2001 the Fourth Defendant registered the grant of lease no.
6765 with the Third Defendant as Lessor and the Second Defendant as Lessee for 50
years. The Second Defendant then constructed a dwelling house on the allotment for a
Church Minister, and the Plaintiff was dispossessed.

The Plaintiff claims Judgment-and an Order against the Defendants:-

(@) For an order cancelling the lease granted by the Fourth
Defendant awarded to the Second Defendant and an order
directing the Second Defendant to vacate the allotment.

110 (b) Alternatively for damages in the sum of $180,000.00, or
for such reasonable amount as the court may order as
compensation- to be paid by the First and Second
Defendant's in respect of the loss of the allotment; jointly
and severable.

(c) For costs of these proceedings:- to be paid by the First and
Second Defendants.

(d) Any other order (or relief) as may be just.
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Submissions

ON THE LAW: - the Fourth Defendant says the First
Defendant was entitled to apply for an allotment under
section 43(1) of the Land Act.

The Fourth Defendant says Section 43(2)(a) and (b) of the
Land Act was fully complied with and a deed of grant was
issued to the First Defendant by the Minister of Land and
was approved by Cabinet.

Rationale: - there was no evidence before the Minister at
the time he made his decision that the land had been
registered or, was occupied by the Plaintiff or by anyone
else.

The Minister acted properly on the documents before him
and after he had consulted records at his Department.

The Fourth Defendant submits the allotment leased by the
Second Defendant was an allotment out of land available
from the Third Defendant's estate, see the case of Vai v
Uliafu [1989] Tonga LR 50. (Sub-section (a) and the
interpretation of section 50 of the Lands Act).

The subsection states that an applicant for an allotment shall have his allotment out of
"land available” for allotment in that estate. The court held that land available means
that land did not include land occupied by other people.

The Fourth Defendant argues the Third Defendant's
predecessor was fully aware the Plaintiff had purchased
another town allotment from his estate.

It was also clear the Plaintiff did not register his interest in
the land. The Fourth Defendant says the Plaintiff had an
intention to hold two town allotments at the same time
which they say is unlawful.

The Fourth Defendant says the onus is on the estate holder
to know his land and the people who occupy his land or
who might tend to occupy his land.

Once an estate holder signs the Ministry's application
form, the Ministry deems the estate holder has discussed
the allotment with the applicant, to say he was satisfied
the applicant was the right person to register the
allotment.

The Fourth Defendant says there was no mistake in this
case on the part of the Fourth Defendant — and 1 fully
accept this proposition.

The Fourth Defendant was not privy to discussions or
dealings between the parties the Fourth Defendant granted
the lease to the Second Defendant based upon information
it had the information indicated the land was available.
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. The Fourth Defendant took the view once a deed of grant
is registered under the Land Act; it becomes final unless
registration has come about as a result of an error of law,
mistake, fraud, or misrepresentation, or breach of natural
justice, or promise of a Minister.

. The Plaintiff in his Statement of Claim claims as an
alternative-the grant of lease to the Second Defendant-was

170 as a result of fraud and misrepresentation by the Fourth
Defendant; and the plaintiff's objection had been resolved;
when it had not.

. The Fourth Defendant says there was no evidence to
support that claim, because the Minister was not aware of
any lawful occupation by the plaintiff, and he was not
aware of competing claims by the parties, nor was he
aware of any dealings between the Plaintiff and the First,
Second and or the Third Defendants.

Findings of fact — | find no basis to say the grant of the lease by the Fourth
180 Defendant to the Second Defendant was made fraudulently, by mistake, or by
misrepresentation.

The third defendant

. Noble Fakafanua is the estate holder of the land in dispute.
The Fakafanua directly involved with dealings involving
this piece of land was the grandfather of the present
Fakafanua. He died in 2004. The father of the present
Fakafanua died in 2006.

. This action was commenced after the death of the first
Fakafanua. The father of the present Fakafanua inherited

190 this cake. Court records show the Third Defendant lodged
his Statement of Defence out of time; the Defence was
accepted out of time with the leave of the court.

. The current Fakafanua readily accepts he inherited the
case from both his father and his grandfather.

. Counsel emphasised there is no claim in the Statement of
Claim against the Third Defendant; the Third Defendant
accepts any judgment over the parcel of land will affect
him as estate holder; to the extent that he will either retain
the present tenant or acquire a new one.

200 . The Third Defendant emphasised many times he tried to
settle this matter out of court-but failed. He tried to settle
by offerin the Plaintiff the use of another piece of land
situated within his estate; he even offered to register the
land in the plaintiff's name. I accept the Third Defendant
has taken a neutral stance throughout the proceedings.

. The evidence revealed the Plaintiff whilst saying he
would accept a fresh parcel of land, went on to ask for
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compensation of $25,000 from the First and Second
Defendants-but they refused. The Third Defendant's offer
of a parcel of land remained open, but, the Third
Defendant pointed out he will have to pay legal costs
because the case went to trial-when he always wanted to
settle.

Finding of fact: - it is clear from the evidence the Third Fakafanua wished to settle
this case out of court, by giving a similar piece of land to the Plaintiff and registering
his interest at the Land Office. In my view he acted as a reasonable man.

The first and second defendant

The First and Second Defendants say the Plaintiff's Claim
should fail for the following reasons. The first ground is
set out in paragraph 18 (a) together with paragraph 6.

The Plaintiff rendered services to the Third Defendants
during the 1960s and 1970s the Third Defendant rewarded
the Plaintiff with the town allotment in dispute. The
Plaintiff occupied and used the allotment until it was
granted by the Fourth Defendant to the Second Defendant.
The First and Second Defendants say this ground in the
Statement of Claim must fail, because the Plaintiff failed
to prove the estate holder granted him the allotment in
1972. The evidence of Semisi Halahola shows the estate
holder at the time told Semisi in December 1971 the
allotment was Nailoni's allotment. Semisi cultivated the
land and used it on the understanding it was Nailoni's
allotment; he was not challenged on his evidence.

In a letter dated 24 January 2001 the estate holder clearly
stated the Plaintiff had been given another allotment. The
evidence shows the estate holder did not know who wrote
the Plaintiff's name in pencil on the lot in dispute (Exhibit
4) on the Land Office copy.

The First and Second Defendants say the Plaintiff did not
return to confront the estate holder or complain about
Semisi and his use of the allotment.

For these reasons the First and Second Defendants say the
Plaintiff has failed to prove the estate holder granted him
the allotment in 1972. Alternatively, if the allotment was
granted by the estate holder to the Plaintiff in 1972, they
say the grant was not lawful and of no effect.
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They say it was unlawful because

Firstly:-

250 . Section 6 of the Land Act provides that every verbal
disposition by a holder and a holder is defined in Section 2
to include an estate holder, of any allotment which
purports to effect a voluntary conveyance is mill and void.

Secondly: -

. In Tuiono v Tulua 2 Tonga LR 36 adopted by Webster J in
Vai v Uliafu [1989] Tonga LR 56 at page 61 it stated: -
"A noble cannot confer legal titles to
land, and cannot grant either town or
tax allotment valid as such in law"

260 Thirdly: -

. The alleged grant of the allotment, by the estate holder to
the Plaintiff, for services rendered by the Plaintiff to the
estate holder is unlawful because of section 13 of the Land
Act, which provides among other things

"Any holder who enters or attempts to
enter into any agreement for profit or
benefit relating to the wuse or
occupation of his holding or part
thereof other than in the manner

270 prescribed by this Act or as approved

in writing by the Minister shall be
liable on conviction to a fine."

. The First and Second Defendants ay the grant of the
allotment to the Plaintiff for services rendered, and the
acceptance by the Plaintiff of the grant is an agreement for
profit or benefit, relating to the use or the occupation of
the estate holders estate, which agreement is not in any
manner prescribed by the Act, or approved by the
Minister in writing.

280 . They say the alleged agreement is therefore unlawful and
of no legal effect, | have to say | do not agree with that
proposition. In his evidence the Plaintiff agreed he was
already in possession and occupation of the allotment
from Vikilani which he still possesses and occupies and
that allotment is also on the Fakafanua estate. This is not
allowed by Section 43(1) and 48 of the Land Act-the
Defendants say.
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Section 43(1)
"Every male Tongan Subject by birth
of 16 years of age not being in
possession of a tax or town allotment
shall be entitled to the grant of a tax or
town allotment ..."

Section 48
No person who already holds a tax
allotment or town allotment shall be
granted a second allotment of the
same kind as he already holds and any
such grant shall be null and void ..."

. The First and Second Defendant's submit that at the time
of the alleged grant of the town allotment in dispute the
Plaintiff vas already holding the town allotment. The two
allotments are of the same kind, namely town allotments.
The plaintiff had not registered the town allotment from
the Vikilani land but, the Defendants say the Plaintiff
holds it within the meaning of Section 48 because Section
2 of the Act defines a holder to mean, amongst others: -

"Any Tongan subject claiming to be
interested in land, which he is legally
entitled to hold"

. The First and Second Defendants say there is no evidence
the Plaintiff is not legally entitled to hold the town
allotment from the Vikilani land. They say the alleged
grant by the estate holder of the town allotment in dispute
is not lawful and thus not effective.

The Defendant'’s collectively say | need go no further-or consider other matters. They
say the Plaintiff's Claim must fail-and his claim ought to be dismissed with costs.

Issue of fairness and justice

I now turn to the most important point-in this case, that is the issue of fairness
and justice. If the court accepts the Plaintiff's evidence; either in whole or in part, and
if the Court accepts the Plaintiff served the late Fakafanua in the manner in which
both he and his wife testified, and, the court accepts the Plaintiff was granted a
lifelong lease by the late Fakafanua in that estate, then an injustice will have occurred
if the Plaintiff was improperly displaced from his land. This would be an injustice
which must be corrected by this Court as being only just-fair- and equitable.

I fully accept the testimony given in court by the Third Defendant - of his
willingness to settle this case, and many other cases- when he succeeded his late
father, without going to court. The Third Defendant told me he has taken steps to
register parcels of land within his late father's estate with the Land Office, when he
assumed responsibility for the management of his estate.
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The Third Defendant said his offer of a parcel of land for the Plaintiff was still
available-up to the trial as compensation for the Plaintiff Negotiations had taken place
between the First and Second Defendants-and the Plaintiff concerning the issue of
monetary compensation-but, | was told the parties were unable or were unwilling to
settle.

I turn to the figure of $180,000.00 claimed by the Plaintiff as compensation for
his loss? In my opinion the Plaintiff just picked, or-plucked a figure of $180,000.00
out of the air, as a figure he considered adequate compensation for losses he says he
incurred over time. There are no receipts or invoices available to the court most

340 probably due to the passage of time. The figure of $180,000.00 appears to me grossly
exaggerated, unrealistic and wide of the mark-considering Tonga's economic climate.

Finding of fact- | find as a fact, the claim for $180,000.00 is unsubstantiated by
direct evidence.

In my view the Plaintiff will have had and will always have a legitimate expectation;
the land offered by the late Fakafanua as a gift to him for services rendered-would
have been his to deal with; for the rest of his natural life. On the evidence before me |
find as a fact the parcel of land in this case was gifted to the Plaintiff for life.

It was only the intervention of the First and the Second Defendants; by their
application for a lease for the construction of the Ministers residence that the Plaintiff

350 was deprived of the use of his land; and which as | have said, and have no doubt was,
gifted by the late Fakafanua-for the whole of the Plaintiff's life.

With all the expectations which exist in today's society, if a man's word is to be
his bond; then- if the land was gifted for a lifetime in the manner described by the
Plaintiff, then there must be a legitimate expectation on his behalf the land would
never be taken-sold or leased to another party- effectively pulled out from under his
feet- as sadly happened here.

In my view this case - like many other cases- should have been settled by the
parties without going to court; in view of the narrow issues which needed to be
resolved, and because of the publicity and expense a trial brings:-leading case of-

360 Halsey v Milton Keynes NHS Trust (2004) 1 WLR 3002.

Conclusion

. I find for the Plaintiff in this case.
The Plaintiff is to receive the following by way of compensation for the land lost-for
which in my view he was entitled to occupy for the rest of his natural life.

Order

. | decline to order lease no 6765 be cancelled, or, the
Second Defendant ordered to vacate the land within 3-
months of the date of this order.
. The court orders judgment against the First, Second and
370 Third Defendants; as follows.
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The Third Defendant is to gift to- and register in the name
of the Plaintiff- an equivalent parcel of land-to that lost
under lease no 6765.

That parcel of land is to be situated within a reasonable
walking distance of the Plaintiff's current — home
residence.

The First and Second Defendants are to pay the sum of
$20.000.00- to the Plaintiff as compensation for the loss
of the use of his original parcel of land- within 30 days.
The First and Second Defendants only are to pay 90% of
the costs of these proceedings, (to be taxed by the Chief
Registrar)

I order 90% of the costs be paid by the First and Second
Defendant- because-this case should have been settled by
the parties-and that includes the Plaintiff- and-settled out
of court by mediation.

(Authority- leading case Halsey v Milton Keynes NHS Trust (2004) 1 WLR 3002)
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Pohivav R

Supreme Court, Nuku'alofa
Shuster J
AM 10/2008

12 September 2008

Appeal — Magistrate ordered penalties for failure to appear — medical report
produced — orders quashed

The appellant appealed against a decision of a Magistrate to impose a penalty because
of his failure to appear at a preliminary inquiry in a criminal case before the
Magistrates Court which had been scheduled for 4 and 5 March 2008. Under the
order the appellant was required to pay a fine of $500 within one week and his two
sureties were required to pay $500 each within two weeks. The appellant claimed
that he was sick at the time and he had obtained a sick leave certificate. The appeal
hearing was adjourned for a week to enable the appellant to obtain and produce a
document confirming his sickness. A letter was subsequently produced from the
Ministry of Health confirming the appellant's sickness at the relevant time.

Held:
1. The prosecution conceded that the medical report from the Ministry of
Health covered the dates of the preliminary inquiry.
2. The orders made by the magistrate were quashed and no order was made
as to costs.

The appellant appeared in person
Counsel for the respondent : Miss Finau

Judgment and ruling

The Appellant appeals a decision of the Magistrate in criminal case no. 2/2008
in which a Magistrate made an order that the appellant pay a Fine of $500.00 within
one week and his two sureties were ordered to pay $500 each within two weeks. A
Notice of Appeal was dated 14th March 2008 when the Appellant also filed an
Affidavit on that same date concerning case- CR376/07.
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Grounds of appeal
The accused Siosiua Po'oi Pohiva:- in the above criminal case appeals to the

Supreme Court-that a court order dated 7th March 2008 at the Magistrates Court be
set aside-based on the following grounds.

1.

That the accused had failed to appear in Court in relation
to the above named case which was scheduled for the 4th
and 5 March 2008 due to the confusion over the dates of
appearing of his court cases.

That the accused has other major cases pending with
claims of about $1.7 millions, thus confusing the accused
with particular respect to matters of date, hence his
inability to appear in court.

That the accused had obtained a sick leave certificate, as
he was sick at the time, but he had only conveyed the sick
note to his office of employment-but not the Magistrate.
That the accused was put in a prison cell at around 6pm
on Wednesday 5th March 2008 and remained overnight
and was told that he would see Magistrate Salesi Mafi the
following morning.

That the accused was not able to see Magistrate Salesi
Mafi the morning of Thursday 6th and was told to be put
back in jail and was not released until the following
morning Friday 7th 2008.

That the accused finally appeared in court and was
initially ordered by Magistrate Salesi Mafi to pay $500
fine immediately and for his two bailers to pay $500 each
within two weeks.

That the accused respectfully appealed to Magistrate
Salesi Mafi for more time to pay the fine and was granted
a week.

There were sixteen further grounds of appeal which were quite eloquently set out in
the Notice of Appeal-but which I do not intend to rule upon.

The case was first listed for hearing on Friday 5th September 2008 at 09.30.

On 5th September 2008- having read the Notice of Appeal
and the affidavit of the Appellant- the court informed the
Appellant-it wished to see a copy of the medical sick note
which the Appellant claimed to have submitted to his
workplace.

The court adjourned the case for a week for the document
to be obtained and produced.

On the hearing date Friday the 12th September 2008 the case was called-the
Appellant produced a letter from The Ministry of Health- dated 9th September 2008
which states as follows:-
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To whom it may concern

Please be advised that the above named person was seen by
me in the outpatient on the 3rd March 2008 in the morning.
He presented with multiple sores on his axilla and malaise
and generalised weakness. After examining him | concluded
that he was suffering from Axilla abscess and viral illness. He
is allergic to penicillin so prescribed him an equivalent
antibiotic and paracetamol and also a sick sheet for three
days. Unfortunately the sick sheet was lost and hence is the
letter to prove that he was sick that day and came to the
Hospital and as a result acquired a sick leave. Signed Dr
Siaki Ela Fakanka- Medical Office Vailoa Hospital

The Court asked the Prosecution-if they conceded the medical report covered the
operative Preliminary Inquiry dates of the 4th and 5th March 2008-and the
prosecution agreed.

Accordingly
The order made by the magistrate directing:

[1] the appellant pay a fine of $500- is quashed

[2] the order directing the sureties to pay $500 each within
two weeks- is also quashed

[3] no order is made for costs- because the appellant was held
in custody for three days before being produced in Court.
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Mafi v Ramsay

Supreme Court, Nuku'alofa
Andrew J
CV 67/2008

12 September 2008

Civil dispute — contract disagreement — interim injunction sought — defendant
required to vacate premises

The defendant had been the owner and operator of the B.P. Service Station at Vaini.
He had a supply agreement with B.P. under which the latter supplied all the
equipment and the petroleum products. The defendant became indebted to B.P. in the
sum of $162,703 59 and as a result he entered into an agreement between himself,
B.P. and the plaintiff under which the plaintiff agreed to pay off the defendant's debts
on the condition that he would operate and have full control of the service station
until May 2011. The plaintiff paid off a significant amount of the debt and had paid
rent to B.P. The defendant then claimed that he had signed the agreement under
duress and he re-took possession of the service station. The plaintiff sought an
injunction requiring him to vacate the premises.

Held:

1. It wass hardly duress for the defendants to claim that he had no choice but
to enter into the agreement because he was so substantially in debt.

2. The balance of convenience favoured the grant of the interim injunction.
The defendant, in wanting someone to pay off his debts while he took back
the service station, seemed to want to have his cake and eat it too.

3. An injunction was issued requiring the defendant to vacate the service
station and he and his family were ordered not to interfere or trespass on
the premises.

Counsel for the plaintiff : Mr Fakahua
Counsel for the defendant : Mr Vaipulu
Judgment

The Plaintiff/Applicant seeks an interim injunction on this matter for orders that
the Defendant be restrained:
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"(i) from interfering and trespassing to the B.P. Service Station
at Vaini and also members of his family agents, or any
other persons acting on his behalf from interfering or
trespassing on the B.P. Service Station at Vaini.

(ii) the defendant to vacate the B.P. Service Station at Vaini
until further order of the Court.

(iii) a copy of this application, affidavit in support and this
order together with a direction notice shall be served
personally on the respondent herein within a period of 7
days of this date.

(iv) any police officer is authorised and directed to take
whatever action may be reasonably necessary to give
effect to the above orders."

Briefly stated, the defendant was the owner and operator of the B.P. Service Station at
Vaini and he got into debt with B.P. (That is B.P. South West Pacific) Limited. B.P.
had a supply agreement with the defendant and they supplied equipment, that is
pumps and tanks and fire extinguishers and petroleum products. That equipment
remained the property of B.P.

The Defendant was indebted to B.P. in the sum of $162,703.59 and as a result
he entered into a Memorandum of Agreement between himself, B.P. and the Plaintiff
in these proceedings Mr 'Etiluna Mafi. A term of that agreement was that the
Plaintiff was allowed to operate the service station for a period of 7 years up to May
2011. The rent was to be paid directly to B.P.

The Plaintiff has agreed with the defendant that he would pay the defendants
debts with one condition being that he would have full control of the service station.
So far he has paid debts of $116,800 and rent in the amount of $16,800.00 has been
paid to B.P. As stated a condition of the agreement was that he could operate the
service station to May 2011 and a further condition was that the defendant would not
attempt to take re-possession of the premises for non-payment of rent and shall have
nothing to do with the performance of the service station.

It appears that there was dispute in relation to the condition of the tanks and
other matters and these were removed by B.P. | take it, to be repaired. At this time
the defendant moved back to the service station and took possession. The plaintiff
remains out of pocket to the sum of the $116,800 he has repaid plus the rent of
$16,800.

The defendant says that he signed the agreement under duress. No evidence is
given of any duress. Perhaps he means that he had no choice as he was so
substantially in debt but that is hardly duress. In any event he declared on the
agreement that he had obtained independent legal advise before signing it.

On the balance of convenience | propose to grant the interim injunction. There
is, prima facie, a valid agreement giving the Plaintiff the right to manage and operate
the garage to 2011. In return he would pay off the debts of the defendant which he
was doing. | cannot see how the defendant had any legitimate claim to take over
possession of the service station is these circumstances. He seems to want to have his
cake and eat it too. That is for someone to pay his debts and for him to have the
service station back as well.

For these reasons | grant the injunction sought in the following term:
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ORDER:
1.

The defendant 'Alani Ramsay shall vacate the B.P. Service
Station at Vaini until further order of the Court.

The defendant 'Alani Ramsay his family, agents or anyone
acting on his behalf shall not interfere or trespass on the
B.P. Service Station at Vaini.

Any police officer is authorised and directed to take
whatever action may be reasonably necessary to give
effect to the above orders.

Costs of the application are awarded to the Plaintiff as
agreed or taxed.
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R v Anau

Supreme Court, Nuku'alofa
Shuster J
CR 114/2008

12 September 2008

Criminal law — bodily harm — self-defence — not reasonable reaction - convicted
Criminal procedure — no case to answer submission — guiding observations
made by court

The accused was charged with one count of bodily harm contrary to section 107(1)
and (2)(@) of the Criminal Offences Act (Cap 18). It was alleged that on 28
September 2007 he wilfully and without lawful justification caused harm to the
complainant by using a slingshot to fire a rock injuring him on his forehead. The
defendant's explanation was that he carried the slingshot on the night in question in
order to defend himself against roaming dogs, in particular the complainant's dogs.
He alleged that he acted in self-defence whilst he was involved in a fist fight with the
complainant. The defence made a submission of no case to answer and observations
were made about the making of such a submission and also the questioning of
witnesses on prior inconsistent statements.

Held:

1. If a defendant alleged self-defence then any reaction he took must be
reasonable. The question to be asked was "was it reasonable for the
accused to fire a slingshot with a rock/stone at close range towards another
human being while he was involved in a fist fight". The action of the
accused in firing the slingshot at very close range was out of all proportion
to any action on the part of the complainant and was an inherently
dangerous and wilful act. The accused was not acting in self-defence at
the time.

2. The court accepted that the injury suffered by the complainant amounted
to actual bodily harm caused by the actions of the accused. The accused
was convicted accordingly.

Cases considered:
Evans v Hughes 56 Cr App R 813
Fagan v the Metropolitan Police Commissioner (1968) 1 QB 439
Malnik v DPP (1989) Crim LR 451
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R v Aziz and others [1995] 2 Cr App R 478
R v Vye, Wise and Stephenson 97 Cr App R 134

Statutes considered:
Criminal Offences Act (Cap 18)
Evidence Act (Cap 15)
Prevention of Crime Act 1953 (UK)

Counsel for the Crown . Miss Finau
Counsel for the accused . Mr Kaufusi
Judgment

THE DEFENDANT

The accused is charged on an Indictment filed in the Supreme Court on 20th
June 2008. He is charged with an offence alleging Bodily Harm. He was arraigned on
the 20th June 2008 and pleaded Not Guilty to a single count indictment as is legal
right. He elected to be tried by Judge sitting alone.

Because of the non-availability of defence counsel Mr. Kaufusi (he said) until
the end of this year this matter had to be scheduled for trial on a Saturday-out of court
hours the substantive trial of this matter took place on Saturday 23td August 2008.

. Count One

Bodily Harm contrary to section 107(1) and 2(a) of the Criminal Offences Act (Cap
18). Particulars of which are:- VILIAMI KAPENI 'ANAU on or about the 28th
September 2007 at Havelu you did wilfully and without lawful justification cause
harm to SAIA VEA when you use a sling shot to fire a rock at Sal Vea — injuring his
forehead.

Essential elements of the offence
Section 107 BODILY HARM

(1) Every person who wilfully and without lawful justification
causes harm to any person in any manner or by any means
whatsoever shall be liable to imprisonment for any period
not exceeding 5 years.

(2) "Harm" for the purposes of this section means -

(& Any injury which seriously or permanently injures health
or is likely so to injure health; or

(b) Any injury involving serious damage to any external or
internal organ, member or sense short of permanent
disablement; or

(c)  Any wound which is not severe; or

(d) Any permanent disfigurement which is not a serious
nature.
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Leading cases and policy

In considering this my judgment | have considered and applied the following
cases widely known throughout the Commonwealth. These cases are routinely
applied in common law jurisdictions for offences /allegations involving cases such as
this. They can be applied in Tonga.

The term assault is frequently used to include both an assault, and a battery.
Strictly speaking an assault is an independent offence and should be treated as such.
See: - Fagan v the Metropolitan Police Commissioner (1968) 1 QB 439. An assault is
any act- and not a mere omission to act, by which the person intentionally- or
recklessly causes another person to apprehend immediate unlawful violence. So an
assault involves a hostile intent. It is trite law the use of a weapon to carry out an
assault- is an aggravating feature-to the offence. A sling shot can be defined as a
weapon - which is made or adapted for use as a weapon dependent upon the
circumstances of the case- particularly -if it is subsequently used to injure another
person. (UK- Prevention of Crime Act 1953). It is trite law-a wound consists of a
break in both the dermis and the epidermis- layers of the skin.

Self defence- the carrying of a weapon
In Evans v Hughes 56 Cr App R 813 DC-Lord Widgery England's Lord Chief
Justice- made the following statement of general principle:-

. it may be a reasonable exercise for the carrying of an
offensive weapon that the carrier is in anticipation of
imminent attack, and is carrying it for his own personal
protection but what is abundantly clear to my mind is the Act
never intended to sanction the permanent or constant carrying
of an offensive weapon merely because of some constant or
enduring supposed or actual threat or danger to the carrier."

In Malnik v DPP (1989) Crim LR 451 DC it was said

"... if the defendant arms himself to repel unlawful violence
which he himself is about to create (e.g.) if he visited
someone whom he knows is likely to greet him with violence,
he does not establish a reasonable excuse. N.B the burden of
proof is on the balance of probabilities."

Modern law says | must consider and apply to every case "a defendant's good
character directive" that is to say good character cannot of itself provide a defence to
a criminal charge, but it is evidence which | should take into account when | come to
consider my verdict. See R v Vye, Wise and Stephenson 97 Cr App R 134: R v Aziz
and others [1995] 2 Cr App R 478.

The burden and standard of proof

Certification: As this is a trial before a Judge sitting alone; | certify | have
directed myself in accordance with the Law on the Burden and Standard of Proof in a
criminal case. | have directed myself of the need to consider the evidence in respect
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of the charge and for the defendant separately. Where appropriate | have given the
Accused the benefit of any doubt. The prosecution brings this case; they must prove
the case beyond any reasonable doubt so that am sure he committed the offences. The
defendant does not have to prove anything; because he is innocent until he is proven

guilty.

Voluntary caution statement

I am also required under the law to consider a defendants voluntary caution
statement[s] and also his charge statement as to whether they are voluntary; or not, in
the true sense of the word.

I find as a fact upon hearing the evidence that the
confession Exhibit 1, is voluntary in the true sense of the
word;

As is the charge statement Exhibit 2.

Further these documents were never challenged by the
defence.

The prosecution case

The prosecution alleges-on Friday 28 September 2007 the
defendant whilst walking past the complainant's house;
either threw, or fired a rock/stone at the home of the
complainant.

The rock/stone hit the side of the complainant's house the
complainant went outside to investigate the sound but
could see nothing-so he returned back inside his home.

A few moments later the complainant heard another
sound, so he went outside again.

This time the complainant called out and the defendant
answered.

The complainant says the defendant approached him and
pushed him in the chest with an eske which he was
carrying with him.

The complainant admitted he then punched the defendant-
and a fight ensued.

The Crown says at a point in time the defendant took out
from his pocket and deliberately fired a sling shot-
towards the complainant-which struck his body and
caused an injury (a wound) to the complainant's forehead.

As a result of the firing of the slingshot- the complainant
suffered injury to his forehead causing a wound — this
was an unlawful and hostile act and it was not an accident.
The complainant received treatment at the hospital later
that same day.

The defendant was arrested and interviewed by the police
his VCS was recorded by the police on 22-02-2008 when
the defendant went back to the CID office to enquire
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160 about the progress-or-rather the lack of progress in this
particular case in his VCS the defendant claims self-
defence.

Prosecution witnesses
PW1 is the complainant Sai Vea. He testified he was at home on the night in
question watching television, when he heard the sound of something hitting the side
of his house. He went outside to investigate, but could not see anything. A few
moments later he heard something else so he went back outside. He said he shouted
out. His shout was answered by the defendant. The complainant states he was pushed
by the defendant (who is much bigger than the complainant) with an eske which the
170 defendant was carrying. As a result of being pushed the complainant readily admits to
punching the defendant-but only after he says he was pushed. A fight ensued. At a
point in time the complainant says the defendant produced a sling shot from his
pocket and fired it directly towards the complainant. Something struck the
complainant on the head-and he described how he fell to the ground falling -
crumpling up in pain. The complainant's wife gave evidence in support of her
husband. She described during cross-examination- how she was frightened and afraid
when the sling shot was produced and fired- primarily she says because she was
pregnant. The third and fourth witnesses were police officer who interviewed and
corroborated the authenticity of the VCS —and Charge Statements-which were not
180 challenged and were tendered in evidence by consent.

Submission of no case to answer

After hearing the prosecution case, counsel for the defendant made what he
called a submission of no case to answer. Mr. Kaufusi was in my view ill prepared
with his no case submission. It was evident to me counsel did not know how to
properly present a submission of no case to answer.- for example-he did not know
when he was asked which limb he was making his submission on, or-even how many
limbs there were in a submission of no case to answer. As a result of his ill prepared
submission I have decided to try to assist him- in this my judgment-and | have set out
the correct procedure to follow-for a submission of no case to answer in order to try

190 to assist him-in the future.

SUBMISSION OF NO CASE

The defence submit that the prosecution has failed to prove an
essential element of the offence alleged - and that there is no
case to answer.

The defence argue that no evidence has been adduced to
prove [here specify the element(s)] as required for the
prosecution to succeed.

THIS IS THE FIRST LIMB OF A SUBMISSION OF NO
CASE TO ANSWER
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[Counsel must then summarise the defence submissions]
OR

The defence asks the court to find that the prosecution case
has been so undermined that no reasonable tribunal could
convict upon the evidence as presented.

They submit that the evidence [of key witness 'Al is so
manifestly unreliable that it cannot be relied upon.

[Then refer to reasons provided in submissions, e.g. key
witness discredited under cross-examination, witnesses
providing differing versions of the event or events,
contradictory evidence, and poor identification evidence].

THIS IS THE SECOND LIMB OF A SUBMISSION OF NO
CASE TO ANSWER

The prosecution, in response, argue that [summarise
prosecution submissions].

If the court finds that no reasonable tribunal could convict
upon the evidence-then the court must dismiss the case
against the defendant(s)."”

Whilst it is likely- that a 'submission of no case to answer' will usually be made by the
defence; the court may raise the issue of its own volition, and also act of its own
motion; and should always do so; wherever a defendant is unrepresented. Having
heard the prosecution case and having considering Mr Kaufusi and his "submission”
the court found there was a case to answer, and the trial continued. In accordance
with established tradition and case law no written reasons are required, or are ever
given by a court for its reasons to find there- is a case to answer.

Defence case

The defendant alleges self-defence. The law says if, a defendant alleges self
defence then any reaction he takes must be reasonable. The question to be asked in
this trial is:

- Was it reasonable for the defendant to fire a sling shot- with a rock/stone-at
close range towards another human being whilst he was involved in a fist fight? A
reasonable man judging this defendant might think not. The defendant's action-in
firing a stone/rock from a sling shot at point blank range towards another man- might
be considered by a reasonable member of the public- to be an inherently dangerous
act. The defendant explained in court: - he carried the sling shot that night in order to
defend himself- against roaming dogs in particular the complainants dogs.

He told the court he picked up the sling shot at home and put it in his pocket:
when he could not find a small walking stick, which he usually carried whenever he
went past the complainant's house. Would a reasonable man reject the defendant's
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assertion he had to arm himself with this type of weapon as against roaming dogs?
240 The facts-and the defendant's own admission contained in his VCS proved the
defendant fired his slingshot at a human being-and not at a dog — and at very close
range- because he admits this in his VCS. A reasonable man might also think the
accused is not a youth - he is mature and is clearly an educated man, so ought he to
have known better- (in this situation) - than to use a weapon? The defendant as is his
right under the law denies the offence alleged in the indictment and put the
prosecution to strict proof. He gave his explanation of his account to the police and to
this court in evidence after his counsel's submission of no case to answer failed. The
defendant did not call any witnesses but he tendered eight photographs of injuries to
himself- which are in evidence-and-which were not challenged by the Crown.

250 Prior inconsistent statements - Mr Kaufusi and his approach
It concerned me during this trial that-Mr Kaufusi during cross-examination of
the prosecution witnesses-he constantly sought to question each of the witnesses
about the contents of their police witness statements-statements which were not in
evidence- before the court. Statements which had probably been recorded by the
police months before. Statements which neither defence counsel or the prosecution
had showed to any of the witnesses. Yet- Mr Kaufusi constantly and repetitively
questioned each and every witness about what- he- that is Mr Kaufusi said the witness
had recorded in a police statement possibly months before. If the court were to accept
or adopt Mr Kaufusi- method or his approach- if there were to be any inconsistencies
260 between the contents of what was-or may-have been contained in police statement-
and-between what a witness was testifying in court on oath- then how on earth
would the court ever know? Does the court have to believe or accept what Mr
Kaufusi says? Mr Kaufusi is not entitled to give evidence from the bar table.

SOLUTION- Mr Kaufusi could have simply asked the court for leave to show the
witness his / her witness statement:- then ask for permission to allow the witness time
to refresh his/her memory:- then cross-examine on possible inconsistencies between
sworn evidence and the police statement- THIS is the procedure used in other courts
and jurisdictions- then Mr Kaufusi can safely leave it to the court to decide. | have to
point out to Mr Kaufusi-with all his experience- his method of cross-examining a

270 witness on prior inconstant statement is bizarre-I will go on to say-he wasted a
considerable amount of the courts time- with very basic court procedure he did not
listen to me when | asked him what he was trying to achieve by his method- Mr
Kaufusi will have to change his method- and get it right -if he seeks to appear before
me (and my brother judges) and he attempts to question a witness on the contents of
police witness statements-which are not in evidence before the court. To sum up-and
recap it is trite law- it is the evidence given in open court-and on oath which goes to
prove or disprove whether or not a court finds the guilt or innocence of accused
person-NOT-the contents of police witness statements-which have never been
produced as evidence before the court-read section 143 of the Evidence Act.

280 Inferences and speculation
A court is not entitled to speculate, but it may draw inferences. There may be
strong circumstantial evidence in which a court may say, when taken together will
lead to the sure conclusion it was the defendant who committed the crimes.
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Circumstantial evidence can be powerful evidence, but it is equally important to
examine it with care and to consider whether the evidence upon which the
prosecution relies in proof of its case is reliable and if it does prove guilt; or, are there
any other circumstances which are, or may be of sufficient reliability and strength to
weaken or destroy the prosecution's case. Finally a court should be careful to
distinguish between arriving at conclusions based upon reliable circumstantial
evidence and mere speculation. Speculation in a case amounts to no more than
guessing; or making up theories without good evidence to support them, neither the
prosecution, the defence nor should | do that.

Conclusion

In this case the defence submits the prosecution has failed to prove their case
beyond reasonable doubt, and they ask me to acquit the accused. | do not intend to
rehearse the prosecution evidence in detail or the prosecutions closing, speech
because in a case such as this, it is a question of whom do | believe, on the evidence
placed before me. Further this was a short trial-with relatively few issues. As | have
said before it is the evidence given in open court-and on oath which goes to prove
whether or not | find the guilt or innocence of this particular defendant.

Accordingly:-
Assessing the evidence given in this trial as a whole

. | believe PW1 when he told me he was assaulted by the
defendant and | believe him when he told me he was
scared of him.

. The defendant is after all a much bigger man than the
complainant

. I also believe PW3-the wife of the complainant - who
whilst being cross examined by defence counsel-told me
she was afraid of the defendant; particularly when he
produced his sling shot and aimed it.

. PW3 told the court during cross examination she was
pregnant at the time of the offence-and she was afraid of
being hit in the stomach

. I reject the defendants assertion he was acting in self
defence when he fired the sling shot at the complainant

. On the evidence before me-1 find as a fact the defendant
deliberately aimed a weapon and- that he fired it at the
complainant — that was a hostile and also a willful act

. So-the defendant's use of a weapon-his sling shot firing at
very close range towards another person was out of all
proportions-and in my view was an inherently dangerous
and a wilful act.

. I find as a fact the defendant was not acting in self
defence-on the facts of this case-at the time he fired his
weapon during the course of a fist fight

. I find as a fact the injury to the complainant was caused
by a weapon fired by the defendant-which caused a
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wound and thus the complainant suffered actual bodily
harm

. I also say the defendant was prone to exaggeration-
whereas the two prosecution witnesses-the complainant
PW1 and his wife PW3 were not- and | accept their
evidence.

In my view the prosecution has proved its case beyond reasonable doubt so that | am
sure the defendant committed the act with which he is charged. Accordingly | convict
the defendant of the crime of Assault Causing Bodily Harm charged in this
indictment.
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R v Ali anor

Supreme Court, Nuku'alofa
Ford CJ
CR 226 and 227/2008

26 September 2008

Sentencing — counterfeit offences — two accused — guilty pleas — one was first
offender

The accused were Fijian Indian brothers from Lautoka on the western side of Fiji.
They appeared for sentencing having pleaded guilty to charges relating to the making
of counterfeit Tongan currency. The 45-year-old first accused was charged with one
count of possession of counterfeiting materials and one count of making counterfeit
currency, contrary to section 59(1)(a) and (b) respectively of the Criminal Offences
Act (Cap 18). The 29-year-old second accused was charged with one count of
making counterfeit currency and two counts of uttering counterfeit currency contrary
to section 61 of the Criminal Offences Act. The making and possession charges
carried a maximum sentence of 10 years imprisonment. The uttering charge carried a
maximum sentence of five years imprisonment. The total amount of counterfeit
currency involved was $600 but it was clear from the evidence that had the two
accused not been detected, then further quantities of the false currency would have
been produced.

Held:

1. The first accused, who was not a first offender, was sentenced to 18
months imprisonment on Count 1 and two years imprisonment on Count
2. The sentences were concurrent.

2. The second accused was sentenced to two years imprisonment on Count 1
and 18 months imprisonment on each of the remaining two counts. The
sentences were concurrent making two years in total but the final six
months of the sentence was suspended for two years from the date of his
release.

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for the Crown : Mr Lutui
Counsel for the accused : Mr Tu'utafaiva
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Judgment

Sentencing Remarks

[1] You are brothers and you are both appearing for sentence this morning on charges
relating to the making of counterfeit Tongan currency. Nasif Ali, you are facing one
count of possession of counterfeiting materials and one count of making counterfeit
currency contrary to section 59(1)(a) and (b) respectively of the Criminal Offences
Act (Cap 18). Each offence carries a maximum sentence of 10 years imprisonment.

[2] Satye Raju, you are facing one count of making counterfeit currency which carries
a maximum sentence of 10 years imprisonment and two counts of uttering counterfeit
currency contrary to section 61 of the Criminal Offences Act each of which carries a
maximum sentence of five years imprisonment. Uttering is the act of putting forged
banknotes into circulation.

[3] According to the Summary of Facts, the total amount of counterfeit currency
involved was $600. You produced two batches of the notes and it is clear from the
evidence before me that had the alert owner of the market stall not become suspicious
and noted the fake banknotes, you would have produced more of the false currency. It
seems clear that one of the objects of producing the counterfeit currency was to
enable Satye to purchase air tickets for his family to return to Fiji.

[4] Offences of this nature involving counterfeit notes of the Realm are always
regarded by the courts very seriously. Except in the most exceptional cases (and this
is not one of them) a custodial sentence is called for in all cases involving the
production or passing over of forged banknotes.

[5] Your particular offending did not go on for very long and it did not result in a very
large production of counterfeit notes but, as | have indicated, the only reason for this
was because you had been caught fairly early in the piece. Nevertheless, as | have
indicated, the offence is the type of crime which the Court must meet with a sentence
of imprisonment in order to deter others from seeking to follow your example.

[6] Shopkeepers and other businesspeople find it difficult enough already running
honest businesses without having the additional hassle of having to check in relation
to each sale of goods whether banknotes are genuine or forgeries. Counterfeiting is
recognised as a major problem in many Third World countries. We do not want to see
it become a problem in the Kingdom. I have seen the counterfeit notes involved in
this case. They look fairly genuine and the store proprietor did well to pick them as
forgeries.

[7] You are Fijian Indians from Lautoka on the western side of Fiji. You have elderly
parents and I'm sure that they will be greatly distressed by the shame that you have
now brought to the family. Nasif, you are 45 years of age. You divorced your first
wife in 1998 and married a Tongan lady in 2000. You have three children from your
first marriage and five from your second. It is impossible not to feel very sorry for
your wife and young family but you should have thought of them before carrying out
these criminal acts.
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[8] You first came to Tonga in 1998. In 1999 you were convicted, along with your
youngest brother, of housebreaking and theft from Molisi's Store and you were
deported back to Fiji. You have now succeeded in getting your other brother into
trouble with the law.

[9] Satye, you are Nasif's 29-year-old brother and as a first offender you are entitled
to credit for not having any previous convictions. You have three children aged
between eight and three. It seems that you were having matrimonial problems at the
time of the offending but that is no excuse for turning to crime.

[10] I accept that you are both remorseful and that you both pleaded guilty at the first
opportunity. You are entitled to credit for your early guilty plea. The sentences | now
impose are as follows:

NASIF -- You are not a first offender. Had it not been for your guilty plea the
sentence | would have imposed would have been in the order of 3 — 3% years
imprisonment. On Count 1 (possession of counterfeiting materials) you are convicted
and sentenced to 18 months imprisonment. On Count 2 (making counterfeit currency)
you are convicted and sentenced to two years imprisonment. The sentences are
concurrent making two years in total. Given your previous conviction, | do not
consider that any suspension of sentence is appropriate.

SATYE -- Had it not been for your guilty plea, you would have been facing a
sentence of approximately 3 years imprisonment. The sentence | impose is: Count 1
(making counterfeit currency) two years imprisonment and on each of the two counts
of uttering counterfeit currency you are convicted and sentenced to 18 months
imprisonment. The sentences are concurrent making two years in total. As you have
no previous convictions, you cooperated with the authorities and pleaded guilty at the
first opportunity | accept that yours is an appropriate case for a partial suspension of
sentencing. The final six months of your sentence, therefore, is suspended for two
years from the date of your release.
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R v Pohiva

Supreme Court, Nuku'alofa
Shuster J
CR 376/2007

26 September 2008

Defamation — publication in newspaper — test is what would ordinary,
reasonable-minded person think — defendant convicted

Initially, the accused was charged with two counts of sedition but subsequently an
amended indictment was filed under which he was charged with a single count of
defamation of the Sovereign contrary to section 3 of the Defamation Act (Cap 33).
He pleaded not guilty and elected to defend himself. The particulars alleged that on 6
December 2006 the accused published in the Kele'a newspaper the following words:

"YOU TUPOU V -- AND THE PRIME MINISTER ARE THE ONLY ONES WHO
ARE MINDLESS

When | saw and read what the King had said | thought what an idiot Tupou V is.
What idiocy is thicker? The one that did the burning or those that caused the people's
anger causing them to do the burning. After almost 20 years of asking for our
hereditary right to freedom, but Tupou V's government is still resisting and
strangling us . . . | am asking you, Tupou V to stop saying stupid words because you
stayed there in Tonga but the New Zealand Government used our taxes to fly your
father to Tonga. In that case | am telling you to speak and think about what you say -
because your stupid words -- will dig up the dead, stop saying stupid words."

The Crown alleged that the published words damaged the reputation, character and
good standing of His Majesty King George Tupou V and were capable of exposing
His Majesty to ridicule. The defendant inferred that he was out of the country on 6
December 2006 but he admitted having read the article sometime that month. He
submitted that the prosecution had failed to prove its case and he asked for an
acquittal.

Held:
1. The test to be applied was an objective test meaning what would any
ordinary reasonable minded member of the public think concerning the
published words.
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2. The words published were capable of having a meaning which would
damage the reputation or expose to hatred, contempt or ridicule or cause to
be shunned both his Majesty the King and the Prime Minister of the
Kingdom of Tonga. The defendant was convicted accordingly.

Case considered:
R v Fa'aoso [1996] TOSC 4

Statute considered:
Defamation Act (Cap 33)

Counsel for the Crown . Mr Little
The defendant appeared in person

Judgment

The Defendant

The Defendant was charged on an Indictment filed 10 March 2008; he was
arraigned on 12th March2008 before Justice Andrew, he pleaded not guilty to two
counts of sedition in that indictment-as is his legal right. On 20th August 2008 the
Crown prepared and filed an Amended Indictment which contained a single count of-
Defamation of the Sovereign. The amended indictment was formally put and the
defendant was re-arraigned on 15th September 2008-the date of trial. The defendant
pleaded not guilty to the charge and indicated he did not wish to be represented by
Counsel- electing to represent himself. The substantive hearing took place on Monday
15th September 2008

The charge against the defendant

. Count One

DEFAMATION OF SOVEREIGN contrary to section 3 of the Defamation Act (Cap
33)
. Particulars of which are: - on or about the 6" December
2006 you defamed the character of His Majesty King
George Tupou V by publishing the following words in
Volume 21 Number 49 of Kele'a

YOU TUPOU V - AND THE PRIME MINISTER ARE THE ONLY ONE'S WHO
ARE MINDLESS

When | saw and read what the King had said | thought what
an idiot Tupou V is. What idiocy is thicker? The one that did
the burning or those that caused the people's anger causing
them to do the burning. After almost twenty years of asking
for our hereditary right to freedom, but Tupou V's
Government is still resisting and strangling us ... | am asking
you, Tupou V to stop saying stupid words because you stayed
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there in Tonga but the New Zealand Government used our
taxes to fly your father to Tonga. In that case | am telling you
to speak and think about what you say-because your stupid
words-will dig up the dead, stop saying stupid words.

The prosecution's case

The Crown says- the indictment relates to a charge of defamation of the
sovereign a charge laid in relation to an article which was published in a letter to the
editor-published in the Kele'a- newspaper on 6th December 2006. The Crown says
the defendant was arrested and interviewed by police and that he admitted in a police
VCS he was the publisher of the Kele'a-newspaper-on the 6th December 2006. The
Crown says the terms of the letter of defamation-are set out fully in the amended
indictment - the Crown says-the words published in the newspaper clearly establish
the offence of defamation of the Sovereign. The Crown says the words published on
6th December 2006 damaged the reputation, character and good standing of His
Majesty King George Tupou V-the King of Tonga and were/are (words) capable of
exposing His Majesty to ridicule.

Elements of defamation
Defamation of character consists of-

(1) In speaking or in writing, printing or otherwise putting
into visible form; any matter

(2) Damaging the reputation of- or-

(3) Exposing another to hatred, contempt, or ridicule -or

(4) Causing him-her to be shunned.

Further: - Every person who shall defame the character of the King-or any member of
the Royal Family shall on conviction thereof be liable to a fine not exceeding $2000-
and in default of payment to imprisonment for any term not exceeding two years.

Publisher and publishing
The ordinary dictionary meaning of the words- publisher and publishing-
Is defined by the Oxford English Dictionary as follows-

. The process- of the production of and

. The dissemination of literature or information

. It is the activity of making information available for
public view

The burden and standard of proof

Certification: As this was a trial before a Judge alone; | certify I directed myself
in accordance with the Law on the Burden and Standard of Proof in a criminal case. |
have also directed myself of the need to consider the evidence in respect of each
charge and for the defendant separately. Where appropriate | have given the Accused
the benefit of any doubt. The prosecution brings this case; they must prove the case
beyond any reasonable doubt so that | am sure the defendant committed the offence.
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The defendant does not have to prove anything; because he is innocent until he is
proven guilty.

Voluntary caution statement

I am also required to consider a defendants voluntary caution statement[s] also
his charge/confession statement as to whether they are voluntary or not, in the true
sense of the word.

. I find as a fact upon hearing all the evidence; the VCS
Exhibit 1, is voluntary in the true sense of the word;

. As is the charge statement Exhibit 2 and

. The Confession statement Exhibit 3.

. These documents were never challenged by the defendant

himself.
In R v Fa'aoso [1996] TOSC 4- it was held,
. "A confession alone can be sufficient to justify a

conviction where the judge [or the jury] is satisfied that
the confession-is reliable and cogent evidence.

Evidence

The defendant accepts he was interviewed by the police under caution on the
26th March 2007 at the CID office. He did not challenge the admissibility of
documents produced / tendered during the trial. He accepted he was cautioned and
also agreed he told the police at the time of his interview he suffered from high blood
pressure. He did not complain of ill treatment at the hands of the police officers who
conducted his interview. In his VCS the defendant was asked for his occupation he
replied, "I am the publisher for the Newspaper Kele'a-and he was also an agent for the
Tonga Human Rights and Democratic movement." The defendant accepted- on the
date of interview with police 26™ March 2007 he had been the publisher of the Kele'a-
newspaper for three years.

The defendant was asked in his VCS if he recalled the article [or item]
published by Sitaleki Tupou on 6th December 2006- he said yes. He agreed when he
looked at a copy of police summons [no. 804-07] that the words-were the statement
published in vol. 21 No.49 of- the Kele'a. The defendant went on to explain the staff
of the newspaper-the reporters- obtained these details. The defendant told the police
the newspaper was published in New Zealand. He denied having any responsibility
for editing information given -or-editing information which was to be published. The
defendant claimed he relied on the newspaper's editor to edit all that sort of
information. He accepted - the first he knew about what appeared in summons 804-
07-was (1) when he came back from the United States-and that was in February 2007
and (2) when he read the letter in the Kele'a Newspaper-in December.

The defendant told the police he believed the statement made- to be fair- he
explained further that was because it was Setaleki Tupou's perspective-and the
grounds for his statement [Setaleki] are-what had happened in the past. The police put
to the defendant (in the VCS) their view- that the statement made which the defendant
had published- incites hatred towards the King and the Government, from members
of the public-the defendant replied he had no answer to that answering other
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questions asked by the police officers during the course of the interview-the
defendant also replied-he had no answer to that.

Defendant's closing address
The defendant chose not to give evidence- on oath; or to call witnesses in his
160 defence-as is his legal right. He elected to give a submission from the floor of the
court- a submission which I have recorded in full. The defendant proposed there was
no case to answer, the evidence he said revealed no case- he referred to the first
prosecution witness who said- he did not like reading the newspaper-and-that he did
not in fact read the article. The second prosecution witness said under oath he did not
want to take note of the article-in other words he said it was not clear what he read.
What was clear-was-that was the only time the witness read the article- he said well it
did not sound really good to him. The defendant submitted then there was the third
witness, it did not defame anyone, and he said nothing about it. A question was posed
as to whether he defamed the King-and after reading the article he said no. The
170 defendant said it was reflected from that witness's evidence that person has some
knowledge of rights granted by the Constitution. The defendant said witness number
four stated very strongly-he was disappointed by the article, he said the article
reflected on the Kings reputation. He said the King was like a father- to him-by the
note he was still loyal to the King. The defendant said he came to his conclusion it
was the source rather than the character of the King.

Inferences and speculation
A court is not entitled to speculate, but it may draw inferences. There may be
strong circumstantial evidence in which a court may say, when taken together will
lead to the sure conclusion it was the defendant who committed the crimes.
180 Circumstantial evidence can be powerful evidence, but it is equally important to
examine it with care and to consider whether the evidence upon which the
prosecution relies in proof of its case is reliable and if it does prove guilt; or, are there
any other circumstances which are, or may be of sufficient reliability and strength to
weaken or destroy the prosecution's case. Finally a court should be careful to
distinguish between arriving at conclusions based upon reliable circumstantial
evidence and mere speculation. Speculation in a case amounts to no more than
guessing; or making up theories without good evidence to support them, neither the
prosecution, the defence nor should | do that.

Analysis

190 In this case the defendant submits the prosecution has failed to prove its case
and asked me to acquit him of the charge shown in the indictment. | do not intend to
rehearse the prosecution evidence in detail or the prosecutions closing, speech
because, in a case such as this, it is a question of whom do | believe, on the evidence-
including relevant documentary evidence before me. This was a short trial with
relatively few issues. It is the evidence given in open court on oath -together with all
available documentary evidence which is properly admitted- or-tendered by consent-
which goes to prove whether or not | find the guilt or innocence of the accused.
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Accordingly:-
There is dispute- a letter was written to the editor of the defendant's newspaper

or that it was published on 6™ December 2007. The defendant infers he was out of the
country on the 6™ December 2006 but he admitted to reading the article in December
2006.

The test to be applied in this particular case is an objective test-meaning what
would any ordinary reasonable minded member of the public think concerning these
published words.

YOU TUPOU V-AND THE PRIME MINISTER ARE THE ONLY ONE'S WHO
ARE MINDLESS

When | saw and read what the King had said | thought what
an idiot Tupou V is. What idiocy is thicker? The one that did
the burning or those that caused the people's anger causing
them to do the burning. After almost twenty years of asking
for our hereditary right to freedom, but Tupou V's
Government is still resisting and strangling us ... | am asking
you, Tupou V to stop saying stupid words because you stayed
there in Tonga but the New Zealand Government used our
taxes to fly your father to Tonga. In that case | am telling you
to speak and think about what you say-because your stupid
words-will dig up the dead, stop saying stupid words..

I have carefully considered the text of the words published in vol. 21 No.49 of- the
Kele'a newspaper and | find as a fact that the words used and published were capable
of having a meaning which ... would.

In speaking or in writing, printing or otherwise putting into
visible form; any matter damaging the reputation of- or-
exposing another to hatred, contempt, or ridicule or causing
him-her to be shunned-both towards HM the King and the
Prime Minister of the Kingdom of Tonga.

I convict the defendant on the charge of defamation of the Sovereign. In my view the
prosecution has proved its case beyond reasonable doubt so that I am sure the
defendant is guilty, and- | find as a fact the defendant as a publisher published the
said material- thus he is guilty as charged.
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Pohiva anors v R

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 07/2007

23 July 2008; 3 October 2008

Criminal procedure — appeal against order allowing amendment of indictment —

appeal allowed

For the full facts and the decision of the Supreme Court, see R v Pohiva anors [2007]
Tonga LR 238. The Supreme Court granted leave to the Crown to amend indictments
filed alleging offences said to have been committed during the disturbances of
November 2006. The appellants appealed on the grounds that the ruling was wrong in
fact and law.

Held:

1.

In deciding whether to amend the indictment the judge was exercising a
discretion and to do so without having access to the evidence which it was
said disclosed a prima facie case, could not be a correct exercise of that
discretion. It was essential for the judge's discretion to be exercised on the
basis of being able to form his own judgment as to whether a prima facie
case existed, rather than rely on the assurance of the Crown that that was
SO.

The appeal was allowed. The decision of the Supreme Court that granted
the application to add the additional two counts to the indictment was
quashed. The question of whether or not the indictment should be
amended was remitted to the Supreme Court for reconsideration in the
light of the findings made.

Cases considered:
Ministry of Police v Moala [2001] NZAR 917; [1997] TOCA 1
Ofori & Tackie (No 2) [1994-99] Cr App R 223
R v Adams & Davie [2001] EWCACrim 1509
R v Osieh [1996] 2 Cr App R 144 (CA)
Touliki Trading v Fakafanua and Kingdom of Tonga (No 2) [1996] Tonga LR

145
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Statutes considered:
Crimes Act 1961 (NZ)
Criminal Offences Act (Cap 18)
Indictments Act 1915 (UK)
Magistrates' Courts Act (Cap 11)

Counsel for the first and fourth appellants . Mr Harrison QC
Counsel for the respondent . MrKefu
Judgment

[1] The appellants appeal against the ruling of Ford CJ granting leave to the Crown to
amend indictments filed alleging offences said to have been committed during the
disturbances of November 2006. The appeal is brought on the grounds that the ruling
was wrong in fact and law.

[2] As noted above, Mr Rodney Harriscn QC appears for just two of the appellants.
Mr Edwards, one of the appellants, was present in court. He advised us that on behalf
of himself, Mr Pulu and Mr Taunisila he supported the submission of Mr Harrison
and did not wish to make any submissions either on his own behalf or on behalf of the
other two appellants.

[3] Leave to appeal to this court was granted by the Chief Justice.

[4] The Notice of Appeal set out 7 grounds. However, in his submissions to us Mr
Harrison advised that the grounds of appeal which he wished to advance were those
set out in a draft Notice of Appeal in respect of which leave to appeal out of time was
granted by the Chief Justice on 9th July 2008. The three grounds raised in that Notice
are:

. (1) The Learned Chief Justice erred in law in holding that
those counts in the proposed amended indictment being
proposed counts 2-7 inclusive which had not been the
subject of the preliminary inquiry in the Magistrates' Court
could be included in the indictment;

(2) Alternatively, the Learned Chief Justice erred in law in
holding that, on an application by the Crown to amend an
indictment other than with the consent of the accused, the
Crown was not required to establish, and/or the Supreme
Court Judge dealing with the application to amend was
not required to satisfy himself, that the evidence taken at
the preliminary inquiry established a prima facie case in
respect of the counts in the proposed amended indictment
in their entirety (or in the alternative, those counts in the
proposed amended indictment which differed from those
contained in the original indictment);

(3) Alternatively, the learned Chief Justice erred in law in
concluding that it was not open to a trial Judge to rule,
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prior to the conclusion of the prosecution case, that an
accused had no case to answer on indictment having
regard to the evidence taken at the preliminary inquiry.

Procedural background

80 [5] The five accused were initially each charged with conspiracy to commit sedition
in connection with the civil disturbance in Tonga on 16 November 2006. Following a
preliminary inquiry, the accused were committed to the Supreme Court for trial and
when the indictments were filed they included 6 additional counts of abetment to
being riotously assembled and destroying, or in the alternative damaging, 5 buildings
in Nuku'alofa. The Crown subsequently revised its position on the additional counts
and filed new indictments on 5 September 2007 containing only counts of conspiracy
to commit sedition. The position once again changed on instructions from the
Attorney-General, and on 11 September 2007 new indictments were filed containing
the conspiracy to commit sedition count, a count of abetment of a riotous assembly,

90 and a count of abetment of a riotous assembly causing damage to an unspecified
building in Nuku'alofa. The Supreme Court declined to accept these indictments
without leave, so an application for leave was filed, and the resultant ruling is the one
under appeal.

Supreme Court ruling

[6] In his ruling Ford CJ accepted as correct the concession of one of defence counsel
that the Crown is able to seek leave to amend the indictment by adding additional
counts even after the casa has been set down for trial. The remaining issues were said
to be the establishment of a prima facie case and whether the grant of leave would
result in an injustice.

100 [7] In relation to the first issue the Chief Justice noted the Crown's acceptance that the
evidence presented at the preliminary inquiry would need to establish a prima face
case for the abetment counts and the Crown's submission that it was not appropriate
for the Court to assess the evidence from the preliminary inquiry. His Honour noted
the practical difficulty of the trial Judge being required to satisfy himself of the
existence of a prima facie case on the basis of the evidence from the preliminary
inquiry, given the need to translate the evidence from Tongan into English. He then
turned to look at English authorities, in particular R v Osieh [1996] 2 Cr App R 144
(CA) and s 5 of the Indictments Act 1915 (UK), on the issue. There being no
legislative provision on the matter in Tonga and the English approach being a

110 commonsense one, he adopted the approach taken in R v Osieh that the power to
amend an indictment extends to the addition of a count or counts charging offences
that are not disclosed in the preliminary inquiry evidence but which are disclosed on
evidence subsequently served, provided the amendment does not result in an
injustice. Adopting this approach, Ford CJ said that it was unnecessary for the Court
to spend time considering the preliminary inquiry evidence, the Crown having made
an assessment that the various charges are based on the evidence already disclosed to
the defence. His Honour also noted that there is authority at common law for the
inherent power of the Court to accept amended indictments without the need for a
preliminary inquiry.
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Appellants' submissions

[8] Mr Harrison for the appellants relied upon the fair trial guarantees of the
Constitution of Tonga and the decisions of this court in Touliki Trading v Fakafanua
and Kingdom of Tonga (No 2) [1996] Tonga LR 145 and Ministry of Police v Moala
[2001] NZAR 917: [1997] TOCA 1, to support the proposition that it was the duty of
the courts and the judiciary to ensure that the Constitution's various fair trial
guarantees are made available to those to whom they are owed. He submitted that it
was implicit in clauses 11, 13 and 14 of the Constitution that no one should be placed
on trial and in jeopardy of conviction "other than according to law's. That must
include the safeguard of judicial confirmation before standing trial that the accused
has a case to answer. He submitted that in that context it is wrong in principle to defer
as the Chief Justice did, to an assessment made by the Attorney General, that
sufficient evidence exists in relation to the additional charges sought to be included in
the indictment to place an accused on trial. He submitted that there is nothing to
inform the court's discretionary power to grant leave, if preliminary evidence is not
available. He submitted that the Judge's ruling does not set out any ground for the
exercise of his discretion other than reliance on the Crown's assurance. He further
submitted that the constitutional fair trial guarantees, and/or the Supreme Court's
jurisdiction over the laying of indictments, requires that the presentment or
amendment of an indictment to incorporate charges on which the accused was not
committed for trial can occur only by leave of the Supreme Court and — if the
accused does not consent - upon scrutiny of the evidence presented at the preliminary
enquiry to determine whether it raises a prima facie case against the accused in
respect of the proposed new or amended indictment.

[9] Finally, Mr Harrison submitted that the constitutional fair trial guarantees or the
court's inherent jurisdiction conferred power on the court to entertain an application
that no indictment be presented on the grounds that the evidence taken at the
preliminary enquiry fails to show a prima facie case against the accused. More
generally, Mr Harrison argued that it was open to a trial judge to rule prior to the
conclusion of the prosecution case, that an accused had no case to answer on
indictment having regard to the evidence taken at the preliminary enquiry. The
distinction being made in this last submission was between the prima facie test and
the no case to answer test which exists in New Zealand as a consequence of
provisions of s 347 of the Crimes Act 1961.

[10] For the Crown, Mr Kefu argued that it is well established practice in Tonga that
the Crown may lay other charges on which n accused was not committed for trial if
supported on the evidence from the committal hearing or even upon the discovery of
new evidence. He submitted that the Crown has always exercised this right with
objectivity, transparency and independence. He submitted that the evidence disclosed
at the preliminary enquiry and in the committal papers, supports the laying of the 2
additional charges. He submitted further that there had been no injustice to the
accused in the laying of the further indictment.

[11] Mr Kefu further submitted that it is consistent with the law regulating Tonga's
criminal justice system that the Supreme Court should not have to satisfy itself that
the evidence taken at the preliminary enquiry established a prima facie case in respect



270 [2008] Tonga LR

of new counts not charged at that enquiry. He relied in support of this submission on s
37 of the Magistrates' Courts Act which allows the Attorney General to review a
magistrate's decision after a preliminary enquiry to discharge an accused. If the
Attorney General follows that procedure the matter is referred to the Chief Justice to
make a final decision on whether there is a prima facie case. With respect, this

170 provision does not provide support for the proposition that the Supreme Court does
not have to satisfy itself that a prima facie case is established in respect of new
counts.

[12] Mr Kefu argued that it was against public policy for the Supreme Court to have
and exercise a power to intervene in the criminal process after a positive ruling of a
prima facie case by the magistrate and before the laying of an indictment. He
accepted however, that an accused person has the right to submit a no case to answer
submission after the indictment is laid and before trial. Finally, he submitted that for
very practical: reasons the Court of Appeal could not make a ruling on the complaint
unless it had a copy of the transcript from the lower court. If by this submission it is

180 meant that it would not be appropriate for this court to determine whether or not the
depositions disclosed a prima facie case supporting the additional charges, we would
agree.

[13] Mr Kefu made a further submission which, in our view, does not arise on this
appeal. He said that the 2 new counts are alternative charges to conspiracy to commit
sedition and that by virtue of s 42(3) of the Criminal Offences Act, a verdict on those
charges is open for the trial court. It would not be appropriate for us to rule on this
submission.

Discussion

[14] The first ground of appeal refers to proposed counts 2—7. It must mean

190 proposed counts 2 and 3 because of course, there are only 2 additional counts
contained in the amended indictment. The first charge is that in respect of which the
appellants were committed for trial.

[15] The first ground of appeal begs the question as to whether grounds exist which
would justify the addition of the additional counts. Mr Harrison did not argue that
there were no circumstances, in which an amended indictment could be filed.

[16] The second ground raises the crucial issue. The important question in this case is

whether or not the Chief Justice was entitled to rely on the assurance from Crown

counsel that a prima facie case had been made out at the deposition hearings in

respect of the 2 additional charges. In our view, for the reasons that follow, the Chief
200 Justice was wrong in coming to this conclusion.

[17] The Chief Justice relied on the decision of the English Court of Appeal in R v
Osieh in his determination that it was unnecessary for the court to spend time
considering the preliminary evidence. In making this finding the Chief Justice seems
to have overlooked the fact that in the Osieh case the additional offences while not
being disclosed in the preliminary enquiry evidence, were disclosed by evidence
subsequently served. No such evidence has been provided by the Crown in the
present case.
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[18] While Osieh has not been specifically overruled in England it was in our view,
placed appropriately in context by the Court of Appeal in R v Adams & Davie [2001]
EWCACrim 1509, 14 June 2001. An earlier decision of Ofori & Tackie (No 2) [1994-
99] Cr App R 223 had taken a more limited view of the power to amend indictments.
At para 17 the Court of Appeal in Adams & Davie questioned the difference between
these 2 cases in practice when it said:

Clearly a prosecutor acting in good faith will not apply to the
court to add a charge which is not supported by evidence
which he has already disclosed to the defence. If the whole of
any evidence relied on is entirely new quite separate and
different from the material before the Magistrates Court, as
likely as not that only could only [sic] give rise to a different
case altogether against a defendant, and whether by strict
application of Ofori or as a matter of general fairness, in
principle the court may be likely to rule that the indictment
should not be amended and the Crown should, if it chose,
institute separate proceedings. But if the application to amend
the indictment really does no more than take forward a case
already laid on the evidence, reformulating, it possibly with
the assistance of some additional evidence, we doubt whether
that would be improper. There are two principles here: one
broad, one narrow. The broad principle is that at trial a
defendant should face essentially the case on which he has
been committed even though it may be modified one way or
another. The narrow principle is that an amendment to an
indictment, like any other procedural step in the law of crime,
should not be allowed if it is unfair to the defendant to allow
it."

[19] We accept the submission of Mr Harrison to the effect that the fair trial
guarantees of the Constitution should inform the court's approach to issues of this
nature.

[20] We also accept the proposition that in deciding whether to amend the indictment
the judge is exercising a discretion and to do so without having access to the evidence
which it is said discloses a prima facie case, cannot be a correct exercise of that
discretion. In this regard, we do not accept that unacceptable delays would result as a
consequence of the need to translate the depositions because it was common ground
that this would have to be done prior to the trial in any case. But even if this were not
so, it is in our view essential for the judge's discretion to be exercised on the basis of
being able to form his own judgment as to whether a prima facie case exists, rather
than relying on the assurance of the Crown that that is so.

[21] Mr Harrison's final submission was to the effect that the Chief Justice erred in
law in concluding that it was not open to a trial judge to rule prior to the conclusion of
the Prosecution case that an accused had no case to answer on indictment having
regard to the evidence taken at the preliminary enquiry. In fact the Chief Justice made
no such ruling. What he said was that it would be open at the conclusion of the Crown
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case for such an application to be made. In this particular regard, the Crown has
conceded that there is power to apply to quash an indictment prior to trial on the
grounds of insufficiency of evidence. This seems an appropriate concession. It is
consistent with the position in New Zealand which in our view would provide an
appropriate guide to the Tonga Supreme Court.

[22] For the reasons set out above the appeal must be allowed. The decision of the
Supreme Court granting the application to add the additional 2 counts to the

260 indictment is quashed. The question of whether or not the indictment should be
amended is remitted to the Supreme Court for reconsideration in the light of the
findings made by this court.
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Tu'ipulotu v Rosic anors

Supreme Court, Nuku'alofa
Shuster J
AM 5/2008

24 October 2008

Practice and procedure — question of jurisdiction — did not involve land — claim
for damage to movable property — Magistrates Court right venue not
Land Court

On 18 October 2007 the appellant appealed to the Supreme Court against a ruling
made in the Magistrates Court at Vava'u that this case, which had commenced as a
civil action, be transferred to the Land Court. The appellant, as plaintiff, had claimed
the sum of $8,820 from the defendants for allegedly smashing and damaging a 5000
gallon water tank.

Held:

1. The appellant was not claiming anything which fell within the jurisdiction
of the Land Court under section 149 of the Land Act (Cap 132).

2. The claim appeared to be a simple claim for damage to property, namely,
movable property on the land and the Magistrates Court was the right
venue for the trial of such a matter.

3. An order was made that the case be transferred back to the Magistrates
Court at Vava'u to be heard before a different magistrate.

Statute considered:
Land Act (Cap 132)

Counsel for the appellant : MrPiukala
Counsel for the respondents : Mr Vaipula
Judgment

This appeal concerns a ruling in the Magistrates Court (Vava'u) concerning civil
case no 39/07 in which the Magistrate made an order on 10-10-07 concerning a claim
for $8,820 as compensation for alleged damage to a water tank-together with
associated legal and court costs. The Magistrate ordered the case be heard by the
Land Court. The appellant appeals that ruling, and asks for trial in the lower court.
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The Magistrate made his ruling at Neiafua VVava'u on 10th October 2007- perusing the
Court records the Magistrate said in his ruling:

This is the right Court for this case, but because it has been
shown to me that there were disputes between the Prosecutor
and the Defendant on the Land where the 5000 gallon water
tank is located, then this case will be transferred to the Land
Court and this trial will be adjourned until the trial date is
fixed.

Notice of Appeal against the Magistrates Ruling was signed on 18th October 2007 by
Manu Tu'ipulotu for the appellant; and served on the Supreme Court. The substantive
hearing of the matter is set for 10-10-08.

The Three Grounds of Appeal

1.  The wise Magistrate was wrong when he adjourned this
case until the land Court started off; to finalise the disputes
on the land.

2. The issue of the Civil Case No 39/07 between the
Prosecutor Manu Tu'ipulotu and Richard Mortimer was
that $8,820.00 was ordered for the defendants for
smashing and damaging the 5000 gallon water tank. On
the 10/10/07 the lawyers for the accused submitted their
legal suggestions, Section 149 of the land Court in which
the Land Court would hear the case.

3. The appellant believed that the Magistrate was wrong
when he adjourned his charges until it was known of
whether the prosecutor or the defendant had the right over
land.

4. The issue of the prosecutors charge in this case is that the
defendants smashed and damaged a 5000 gallon of water
tank, in which the prosecutor is claiming the replacement
amount of 5000 gallon water tank.

5. He is not claiming something about the land or anything
shown on section 149 of the Land Act, which might cause
the adjournment of the trial. There is also a complaint
lodged with the police of damage.

The Appellant Asks for a Ruling

1.  For this appeal Case to be heard in Nuku'alofa at any
convenient time for the Supreme Court.

2. Alternatively the Appellants humbly submit that this
appeal can be dealt with by documents/productions in
court and without a hearing.

3. Any further orders that this Honourable court deem just.
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Ruling

The court heard oral arguments and received written submissions in this case
and in view of the Circuit Court work load it reserved Judgment to be delivered in
Nuku'alofa on a date to be determined but not later than 30 days from the date of
hearing.

I have considered all of the submissions both oral and written. In my view this
case is an extremely simple case on paper and in my view this is a straight forward
civil claim for damage to property: that is to say it is a claim for compensation for
alleged damage to a 5,000 gallon water tank not land.

It will be for the trial court to determine the true ownership of the property (the
water tank) upon hearing all the evidence- then- it will be for the court to consider
awarding compensation for any damage caused- this can only be achieved by a fair
trial-upon hearing all the facts and all of the evidence from both sides and within a
reasonable time period.

I agree with the Appellant- this claim has nothing to do-with the land court; it
appears that this is a simple claim for damage to property albeit moveable property on
land, accordingly the Appeal is allowed. The Magistrate's court is the right venue for
trial of this matter.

ORDER--The Vava'u Magistrates Court is to hear this case at its earliest
convenience- and preferably the hearing should take place before a different
Magistrate.
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Sevele v Pohiva anors

Supreme Court, Nuku'alofa
Andrew J
CV 84/2008

10 November 2008; 12 November 2008

Practice and procedure — application to file statement of defence out of time —
excuse offered not sufficient justification — mandatory rules —
application dismissed

An application had been made by the first defendant on behalf of all the defendants
for leave to file a statement of defence out of time. The application was opposed.
Order 8 Rule 3(1) of the Supreme Court Rules 2007 states: "A defendant who wishes
to defend a claim shall, within 28 days of service of the writ, file a defence with as
many copies as there are persons to be served." Order 5 Rule 1 provides that the
court may, on such terms as it thinks just, order that the time within which a person is
required to or authorised to do any act in any proceedings, whether, before or after
judgment, be extended or abridged. 28 days from the date of service of the writ
expired on 15 October 2008. The plaintiff claimed that he was defamed in a series of
articles published in the defendants' newspaper. The defendants application to file its
defence out of time was dated 21 October 2008, i.e., six days after the expiry of the
28 day period. The defendant's explanation for the delay was that he was
unrepresented; that there were many other defamation proceedings he was involved in
and he did not have sufficient time to respond to each case properly; that he had many
other work obligations and he was under financial constraint. The court noted that
similar explanations had been provided by the first defendant for failing to file a
defence in time in two other cases.

Held:

1.  The rules were mandatory in terms and the same excuses could not
continue to apply. There could no longer be any confusion with other
defamation cases. The continual delays resulting from the failure to lodge
a defence in time had resulted in multiple applications and resultant costs
to all parties. The fact that there had been discussions as to an apology
and retraction was not a proper excuse for failure to defend.

2. The first defendant had displayed a cavalier attitude to court proceedings
and the rules of the court and the excuses offered were not accepted as
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genuine or as sufficient justification to grant an extension of time in which
to file a defence.
3. The application to file a statement of defence out of time was dismissed.

Rules considered:
Supreme Court Rules 2007

Counsel for the plaintiff . Mr Afeaki
The first defendant appeared in person

Judgment
This is an application made by the first defendant on behalf of all the defendants
to file a statement of defence out of time.

. The Plaintiff's statement of claim, writ of summons
and directions notice were filed on the 10th September
2008.

. On 17th September 2007, the statement of claim, writ of
summons and directions notice were served on all three
defendants.

. Order 8, Rule 3(1) of the Supreme Court Rules 2007
states "The defendant who wishes to defend a claim shall,
within 28 days of service of the writ, file a defence with as
many copies as there are persons to be served".

. Order 8, Rule 1 is in mandatory terms but Order 5, Rule 1
provides that the court may on such terms as it thinks just,
order that the time within which a person is required to or
authorised to do any act in any proceedings, whether,
before or after judgment, be extended or abridged.

In this case, the 28 days from date of service of the writ on the defendants expired on
15th October 2008. The defendant's application to file its defence out of time was
dated 21st of October 2008. This was 6 days after expiry of the 28 days requirement
provided by the Rules in which to file a defence.

The Plaintiff's claim is alleging that he was defamed in a series of newspaper
articles. There have been several other such claims involving the same parties and |
accept the evidence that this is the third time that the defendants have failed to file a
statement of defence within the prescribed period of 28 days.

In the matter of CV 1028/07, the defendants were 33 days out of time when the
Plaintiff made application for judgment in default of defence. In CV 1028/07, the
defendants were 10 days out of time on the date that the application for judgment in
default was made. In both of these cases judgment in default of defence and costs
were granted. Both judgments were ultimately set aside upon application by the
defendants with costs awarded against them.

In both of the above cases, the defendant's explanation for the delay in filing any
defence was that he was unrepresented; that there were so many defamation
proceedings involved that he did not have sufficient time to respond to each case
properly and further that he had many other work obligations and that he was under
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financial constraint. Those are the same explanations as are now offered for the

80 present delay together with the fact the that defendant says that there were discussions
between the parties as to a retraction and apology being published and he understood
that in those circumstances there was no need for him to file a defence. It is agreed
that there were some such discussions although they ultimately came to nothing.

The defendant says that they took place in August and September this year. That
however was before the expiry date in which to file its defence (being 15th October
2008).

I accept the fact that the defendants are unrepresented. But Mr. Pohiva well
knows by now the requirement to file a defence within time. Twice he has been let in
to defend when out of time with costs awarded against him and in my view the court

90 acted generously in allowing him in. But | do not consider that this situation can
continue. The rules are in mandatory terms. | consider that the same excuses cannot
apply. There can no longer be any confusion with others defamation cases. The
defences there have already been filed and this case stands alone requiring a defence
to be filed. The continual delays resulting from the failure to lodge a defence have
resulted in multiple applications and resultant costs to all parties. | do not consider the
fact that the discussions as to an apology and retraction to be a proper excuse for
failure to defend. In any event they had come to an end well before the closing date of
the 15th October 2008. Whilst it may not be directly relevant there are at least six
occasions when the defendant has failed to attend various court hearings when

100 ordered to do so. That is, | think, an example of his cavalier attitude to court
proceedings and the Rules of the Court. | do not consider the same excuses being now
offered to be genuine and | do not consider that they justify an extension of time in
which to file a defence. The defendant cannot continue to ignore the Rules.
Otherwise the Rules would have no meaning.
For all of these reasons, the application is dismissed.

The orders made are as follows:

1. The defendant's application to file a statement of
defence out of time is dismissed.

2. The costs of this application are awarded to the
110 plaintiff.
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Havili v Tonga Development Bank anors

Land Court, Nuku'alofa
Andrew J
L 14/2007

1 December 2008

Land law — no deed of grant to plaintiff therefore incomplete registration — no
standing to bring proceedings — claims dismissed and judgment for
plaintiff

At the conclusion of the plaintiff's case, the defendants made a no-case submission
based on the fact that the plaintiff had no standing to bring the proceedings. It was
alleged that he no longer had any legal title to the land in dispute. The land had
originally been owned by the plaintiff's father but he mortgaged the land to the first
defendant and when he made default under the mortgage the first defendant
repossessed the property and subleased it to the second defendant for a period of 25
years expiring in July 2025. The plaintiff claimed damages resulting from the
excavation and removal of soil from the land in question. He sought to rely on a
Certificate of Statutory Land Holding and he claimed that once the outstanding
arrears were recovered the land would revert back to him.

Held:

1. No deed of grant had ever been issued to the plaintiff. Since no deed of
grant had ever been issued to the plaintiff, his registration was informal
and incomplete - see Folau Tokotaha v Deputy Minister of Lands anor
[1923 - 1962] Tonga LR (Vol I) 159. The deed of grant was still in the
name of the plaintiff's father. The Certificate of Statutory Land Holding
that had been issued to the plaintiff did not confer ownership and title to
the land upon the plaintiff. It was incomplete registration.

2. The second defendant had a valid 25-year lease of the land and the
plaintiff had no right to registration. The plaintiff had no standing to bring
the proceedings and his claims were dismissed. Judgment was entered for
the defendants together with costs.

Cases considered:
Folau Tokotaha v Deputy Minister of Lands and Sani Vea [1923 — 1962] Tonga
LR (Vol I1) 159
Taufa v Veamatahau [1999] Tonga LR 200



280 [2008] Tonga LR

Statute considered:
Land Act (Cap 132)

Counsel for the plaintiff : Mr Vaipulu
Counsel for the first and second defendants . Mrs Vaihu
Counsel for the third defendant . MrKefu
Judgment

At the conclusion of the Plaintiff's case in the hearing of this matter, the
defendants have submitted that there is no case to answer. That is based primarily on
the submission that the Plaintiff has no standing to bring these proceedings as he has
no legal title to the disputed land involved.

The background to this matter is as follows.

. The land in dispute is 949 M, at Tofoa, Book 301 Folio
38, Lot 30, Plan 3973. The land was previously held by
the Plaintiff's father, Sione 'Alatini Havili AKA Tevita
Tali Me'a Lahi Havili. He is now deceased.

. On or about 3 July 1997 the Plaintiff's father had
mortgaged the land to the First Defendant in consideration
for a loan of TOP $24,200. That was registered on 11™
July 1997. On or about 15" October 1997, the plaintiff's
father applied for and was granted another loan of
TOP$9,381.33. Those two loans were merged into one
consolidated loan account by the defendant Bank.

. On or about January 2000 the Plaintiff's father was unable
to maintain the payment schedule stipulated in the
consolidated loan and as a consequence, the consolidated
loan was in default and the defendant Bank took
possession of the land on 4™ January 2000.

. On or about 4™ August 2000, the defendant Bank (Tonga
Development Bank) sub-leased the land to the Second
Defendant for a period of 25 years expiring on the 4" July
2025. As stated, the 25 years is the time frame calculated
by the First Defendant for the total arrears arising from the
final loan to be recovered.

. The Plaintiff's claim is for damage said to be caused to the
land primarily by the excavation and removal of soil and
he claims that once the outstanding arrears are recovered,
the land reverts back to him in the same condition as it
was when the 1% Defendant took possession.

I should add that it is a term of the sub-lease agreement with the second defendant
that he has to remove all buildings from the land and clean, fill and level the land to
the same condition as it was and to surrender the land to the holder, his heir and
representative, at the conclusion of the sub-lease.
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I think that the simple answer here is that ownership and title to the land has not
been registered and transferred to the plaintiff. As confirmed by the Registrar of
Land, no Deed of Grant has been issued to the Plaintiff. That is admitted by the
Plaintiff himself.

For the title of an allotment holder to be complete it is necessary for him to be
issued with a Deed of Grant to be registered. See Folau Tokotaha v Deputy Minister
of Lands and Sani Vea [1923 — 1962] Tonga LR (Vol II) 159. As there stated (at
160):

"It is clear that formal registration consists of the registration
"of the Deed of Grant". Registration is not complete until the
Deed of Grant is prepared and a duplicate signed by the
Minister of Land and handed to the applicant and the original
"registered" and bound up. Since no Deed of Grant was ever
issued to the Plaintiff in this case his "registration" was
informal and incomplete.”

The Deed of Grant is still in the name of the Plaintiff's father ‘Tevita Tali Me'a Lahi
Havili'. 'The Sub-Lease to the 2" Defendant is endorsed. What happened in this case
is that the Plaintiff was not the heir to this allotment. His eldest brother purported to
surrender the land to him and the Ministry of Lands issued to the Plaintiff a
‘Certificate of Statutory Land holding'. That Certificate states, "The said land is
mortgaged to the Tonga Development Bank and taken possession by Tonga
Development Bank on the 4™ January 2000 and transferred to above named (i.e. the
Plaintiff) on 18 August 2005.

This document does not confer ownership and title to the land upon the Plaintiff.
It is incomplete Registration. For that to happen the Plaintiff would have to be issued
with a Deed of Grant (ss 120, 121 and 122 of the Land Act).

I am satisfied that the Plaintiff was aware of the loans which his father had
made. | am satisfied that the effect of s 107(1) of the Land Act is that the land cannot
be registered to the plaintiff, that is, a Deed of Grant cannot be registered to him when
the mortgage is still in effect. The Registrar of Lands confirms that the plaintiff is not
the registered owner of this land.

The second defendant has a valid 25 year lease and the Plaintiff has no right to
Registration: See Taufa v Veamatahau [1999] Tonga LR 200.

For these reasons | uphold the submissions that the Plaintiff has no standing to
bring these proceedings and the Plaintiff's claims are dismissed.

I give Judgment to the Defendants.

Costs are awarded to the Defendants as agreed or taxed.
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Hurrell v Naufahu anors

Supreme Court, Nuku'alofa
Shuster J
CV 775/2004

25, 26, and 28 September 2008; 8 December 2008

Civil — damages sought — police assault and unlawful imprisonment claim —
claim dismissed

Note: this judgment was successfully appealed to the Court of Appeal see [2009]
Tonga LR.

10 The plaintiff claimed damages for alleged assault and unlawful imprisonment while
he was detained in police custody in July 2004. He had been arrested for the alleged
theft of a motor vehicle and claimed that, apart from visits to the bathroom, he
remained handcuffed from the time of his arrest on 6 July 2004 until his release from
custody on 10 July 2004. The defendants contended that the handcuffs were removed
upon the plaintiff's arrival at the police station and they denied the other allegations
made by the plaintiff.

Held:

1. The court accepted the evidence of the first defendant in its entirety

including his evidence that the plaintiff was released from custody the
20 same day that he arrived.

2. The handcuff marks on the plaintiff's arms were higher up and on a thicker
part of the arm than is usual and it could not be ruled out that they had
been made later by the plaintiff himself to bolster his monetary claim.

3. There was no credible evidence that the plaintiff suffered any injury at the
hands of the police and his claim for damages was dismissed.

Statutes considered:
Appropriation Act 1988
Crown Proceedings Act (Cap 13)
Police Act 1968

30 Counsel for the plaintiff . Mr Fifita
Counsel for the defendants . Mr Little
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Judgment

This suit is a claim for damages- concerning an allegation of assault and
unlawful imprisonment whilst the plaintiff Suluteni Hurrell was detained in police
custody in July 2004 at:-

. (1) The central police station, Nuku'alofa then at-
(2) The police station Mua, Tongatapu.

. The first and second defendants were at all material times
police officers at the central police station; Nukualofa,
Tongatapu.

. The second defendant currently resides overseas and could
not be located for the date of this trial.

. The third and the fourth defendants are the Ministry of
Police and the Kingdom of Tonga.

Brief Facts

On 6th July 2004 the plaintiff was arrested and taken to the central police station
Nuku'alofa, as a suspect in an alleged criminal offence. The police say the plaintiff
was arrested for the theft of a motor vehicle which the police say the plaintiff was
driving, immediately prior to his arrest.

The plaintiff claims when he was arrested by the police he was placed in
handcuffs; he also claims he remained handcuffed throughout his detention until his
release from custody on Saturday 10th July 2004. The plaintiff by his suit and his
statement of claim claims he was unlawfully imprisoned and assaulted whilst in
custody. The plaintiff's statement of claim asserts the plaintiff was detained from-

. 15.00 hrs on 28 January 2003 then
. From Tuesday 06 July 2004 to Saturday 10 July 2004 -
when the plaintiff claims he was released
However:

. Police, records and evidence given in court provide a
differing time frame- and paints a different story.

Analysis

The plaintiff claims he was unlawfully arrested on 6 July 2004- and locked in a
cell overnight at the central police, station, even after the owner of the alleged stolen
vehicle told the police he did not wish to press charges against the plaintiff for
stealing his motor vehicle.

The plaintiff alleges on 7th July 2004 he was transported from the central police
station and further detained at the police station at Mua where he was questioned by
the police concerning- the alleged criminal activities of his uncle in the Eastern
District.

So in essence- the plaintiff claims he was unnecessarily and unlawfully held in
custody until 10th July 2004. He argues he should have appeared (in person) before a
Magistrate who should have bailed him. The Plaintiff claims he remained handcuffed
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from his arrest until his release from custody which he says was on Saturday 10th
July 2004. Whilst detained at Mua- the plaintiff claims the handcuffs were
deliberately tightened on his wrists by the second defendant.

The plaintiff claims his blood circulation was affected as a result of over
tightening of the handcuffs and as a result he suffered injuries which he says are
clearly visible to this day.

80 The plaintiff says the handcuffs were only released when he asked to use the
bathroom; and even then they were only unlocked / released from one of his wrists in
order to allow him to use the facilities. The plaintiff also claims he was stood on by
an officer whilst he was handcuffed.

As a result of the ill treatment he received at the hands of the police, the plaintiff
claims he suffered injuries; and as a result he sought medical treatment on his release
from custody on the 10th July 2004. In his statement of claim dated 5th November
2004 the plaintiff claims damages for:

[1]  Unlawful Imprisonment $3,000
[2] For Assault $4,000

90 [3] For Injured feelings $500
[4] Aggravated Damages $1,000
[5] Exemplary Damages $5,000
[6] Costs

Such further or other relief as the Court may deem fit. On 24th January 2005 the
defendants filed their statement of defence- albeit out of time but with the leave of
the Court

Liability

In Tonga- police officers are enlisted into the police force. They are appointed
by the Minister of Police- with the approval of the Cabinet- sections 8(1) and 11 of

100 the Police Act of 1968, so police officers are essentially appointed by the Crown and

are in fact- servants of the Crown.

Police officers are also paid from public funds by money approved by
Parliament (section 5 of the Police Act 1968, and the Schedule of the 1988-89 The
Appropriation Act 1988- vote number 9.

Thus Tonga's enlisted police officers fall squarely within the criteria for
vicarious liability by the Crown- enunciated in

. Clerk and Lindsell paragraph 2-04 on page 144.

In Tonga the relevant legislation is the Crown Proceedings
Act, where section 4 states that:-

110 "-...the Kingdom of Tonga shall be subject to all those
liabilities in tort to which if it were a private person of full
age and capacity, it would be subject-

(a) In respect of torts committed by its servants of agents..."

It is clear that all police officers are servants of the Kingdom. I find as a fact the 3rd
and 4th defendant's might be held vicariously liable for the torts of any police officer
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enlisted in the Kingdom who is engaged on public duty, and not on a frolic of his /
her own.

The Evidence

Evidence adduced in court under oath, reveals the first and second defendants
were uniformed police officers in the Tonga Police Force and they were on duty, out
on patrol on the night of the 6th July 2004 in a marked police vehicle.

At a point in time they received a radio message from the control room-
circulating details of a stolen motor vehicle:

As the control room message was being recorded by the officers a vehicle
matching the description — and bearing the same registration number which was
being circulated as stolen- drove past the stationary police officers.

The officers- acting in accordance with their duty to prevent crime, to detect and
prosecute offenders — took up the chase. The suspect vehicle was stopped and a
police investigation commenced. PC Sili testified the suspect driving the stolen car-
who he positively identified as the plaintiff, tried to escape or to evade arrest- by
running away; however the officer said the plaintiff was caught, and he was detained
at the scene.

When questioned about his identity at the scene PC Makafalani testified the
plaintiff produced as personal identification a Master Card which the officer stated
bore a Palangi's name. The officer was not happy with the name given by the plaintiff
as identification- or as regards the plaintiff's true identity consequently the plaintiff
(the suspect) was arrested on suspicion of theft of a vehicle and taken to central police
station- under arrest.

Another officer told the court the plaintiff was not handcuffed at the time of his
arrest-he also testified it was a lawful arrest- and he testified the plaintiff was not
handcuffed during his detention at the CPS.

Medical Evidence

A medical doctor examined the plaintiff' wrists at the hospital on 10th July
2004- this medical report is important evidence, because it was properly admitted into
evidence and agreed by consent of the parties. The report is a true record of the
doctor's hospital notes pertaining to the plaintiff in this case.

The doctor's report is crucial; it's important because his report is a
contemporaneous note and is a true record of the doctor's findings of his examination
of the plaintiff concerning facts in issue in this case —well over four years ago. In my
view the doctor is an impartial witness in this case- because he can have no axe to
grind. His evidence is in my view the best evidence of the state of injury (if any) to
the plaintiff's wrists on 10th July 2004; and because the doctor's report is dated the
10th July 2004 and is timed at 6.15pm about the time when the plaintiff claims he was
released from police custody.

It is unfortunate that we have seen no photographic evidence of the alleged
injuries to the plaintiff's wrists taken on (or around) 10th July 2004 had photographs
been taken of the alleged injuries (and by any party) then they would have been able
to greatly assist the court in its ultimate determination of the facts.

MEDICAL REPORT
Date 10/7/4 Timefirst seen 6.1 5pm
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Type of cases:-

Alleged Handcuffs being left on hands for 2/7

Examination andfindings

Circumferential blistering- around L wrist

Semi- circumferential blistering around wrist (x2) over anterior
aspect

Opinion-

Finding- consistent with history

The medical report- admitted by consent is very brief- it's clinical and is clearly to the
point. It evidences

minor injuries- which the doctor details as "blistering."

There is no evidence contained in the doctor's report of any further treatment
prescribed for the plaintiff. There is no evidence of the doctor prescribing painkillers
or; of the doctor referring the plaintiff to his own doctor for treatment or; to the doctor
suggesting the plaintiff should attend later for outpatient treatment at the hospital.
There is also no evidence to show that any wounds were treated or dressed.

Accordingly on the evidence | have to conclude the medical report shows
clearly these were superficial injuries, and as such | find as a fact they were minor
injuries which did not concern the doctor. |1 come to this conclusion because the
evidence reveals the doctor did not prescribe (1) further treatment or (2) indicate he
prescribed painkillers to the plaintiff.

Further there is no indication contained in the report the plaintiff told the doctor
that he had been stood on whilst he was handcuffed, and, there is no indication in the
medical report that the doctor looked at anything other than the plaintiff's wrists.

It is also clear to me- the figures 2/7 are a reference to handcuffs being on the
wrists for two-out of seven days and that fact could only be ascertained from the
plaintiff himself. There is no evidence contained in the doctor's medical report of cuts
to the bone, weeping, wounds or serious injury; as said in evidence and on oath by
witnesses for the plaintiff.

Testimentary Evidence

Police Officer Inspector Soane Naufahu denied any of the allegations made by
the plaintiff in this case; in my view the officer came over as a credible witness. He
explained the non attendance in court of the second defendant PC Sione Inu who has
re-located to New Zealand. The officer told me the former officer cannot and has not
been located. | accept the Crown has tried their best to trace the second defendant, but
they have failed to locate him.

Inspector Naufahu testified he ordered PC Inu to take the plaintiff to a room
near the entrance and to take the handcuffs off on their arrival at the police station,
when the plaintiff had been transported from CPS. The officer told the court the
plaintiff was never ill treated or hurt within his sight or his hearing- and he testified
the plaintiff made no complaint of any ill treatment to him.

Inspector Naufahu also testified that the plaintiff was released from custody on
the same day the plaintiff was brought to Mua that was the 7th July 2004. Cell
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records also confirm that testimony and assertion which is at variance to the plaintiffs
version.

Accordingly based upon what | heard in court, evidence under oath, | accept the
officer's evidence as truthful. | accept his evidence in its entirety including his
evidence that the plaintiff was released from Mua the same day he arrived, and which
I find as a fact was on the 7th July 2004.

The Plaintiff's Evidence

The most interesting evidence given in this case is perhaps the evidence of the
plaintiff- himself. The plaintiff came over as follows: - | found the plaintiff was
evasive, he often delayed answering or, he did not directly answer questions which
were properly put to him. He admitted in cross examination that he had lied, to the
court and he had exaggerated things, effectively as he said to get more money. That
admission by itself is extremely damming for the plaintiff- as it goes to his credibility.

There are other examples which also go against the plaintiff-for example, the
doctor recorded in his official record that the plaintiff told him he was in handcuffs
for 2/7 days- whereas the plaintiff said on oath- and in my court- in his examination
in chief- and further certified in his statement of claim that he had been in handcuffs
throughout the period from 6th -10th July 2004.

Other sworn evidence also contradicts the plaintiff's claim of the time frame
when the plaintiff claims he was in custody in handcuffs. | completely discount the
evidence of the Plaintiff's witness Mea Toa who testified that there was exposed flesh
with brown liquid running from the plaintiff's wrists. In my view, the witness also
attempted to bolster the plaintiff's case. Interestingly the plaintiff himself made no
mention in his testimony of any liquid coming from his wrists.

The court has a duty to find evidence to prove which version is correct and it's
clearly very hard to accept evidence from someone who admits he is clearly out to
inflate a monetary claim against the government- is that itself not an attempt fraud?
Did he perjure himself?

Closing Speeches
In his written closing submission the defendant's counsel- says the plaintiff

finally conceded in cross examination that he had told lies to the court in order to get
more money from the Government — and he finally admitted he said he had been
handcuffed for two days and not five days. They say the court must ask itself the
question- if the plaintiff lied to the court in order to exaggerate his claim then can his
injuries be believed at all. In other words is he a credible witness?

I accept the plaintiff did have some marks on both his wrists these were marks
which were visible at the date of trial, and they were marks which appeared to be
marks made perhaps by handcuffs, but, can it be said these marks was caused by
these two officers in July 2004 when he was in custody, or were they perhaps made
later by the plaintiff himself to bolster his monetary claim as he admitted in cross
examination?

The current marks on his wrists are some distance up his arms from his wrists,
and at the thicker point on the arm. In my experience as a former police officer and
chief police officer with over ten years practical police experience, handcuffs have a
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natural tendency to rest on the thinnest part of an arm, which is usually just around
the wrist.

250 The marks | saw on the plaintiff's arms were higher up and on a much thicker
part of the arm, as if someone had pulled the handcuffs back up; and into the thicker
part of the arm and settled the handcuffs into the flesh- perhaps for cause or effect. |
then go back, to look at the medical evidence before me in this trial- EVIDENCE
WHICH WAS- admitted by consent. The doctor's report only indicated blistering on
the plaintiff's wrists seen on the 10th July which is three days after the plaintiff's
release from custody on the defendant's version of events.

The marks | saw in open court on the plaintiffs arms at the date of trial four +
years (and three months) later were quite marked. However- there was no expert
evidence adduced by the plaintiff at trial- to indicate the marks we saw on his wrists

260 in open court were made by POLICE handcuffs in July 2004 and made by these
defendants.

As | stated before, there is also no photographic evidence showing the condition
of the plaintiff's wrists adduced from the 10th July 2004. Neither was there any
further medical evidence produced showing follow up treatment- or any prescriptions
or evidence of the use of ointments.

In essence | have been just left to guess what really happened in this case; and
as a result it now boils down to the question of who is the reliable and or truthful
witness. Who told the truth and who lied?

Findings of Fact

270 . I heard no evidence that the plaintiff was ever in police
custody and handcuffed in 2003 as asserted in the
statement of claim.

. I find as a fact the plaintiff was lawfully arrested by
officers on the 6th July 2004 and at the time of his arrest
he was in possession of a vehicle which had recently been
reported stolen.

. | find as a fact the plaintiff produced a document in an
attempt to provide a false identity, the item produced was
a MasterCard in the name of a palangi- one Peter Simpson

280 . | find as a fact the plaintiff was transported by police to
the central police station under arrest
. I find as a fact the plaintiff was lawfully arrested to enable

the police to carry out an investigation into the alleged
theft of a motor vehicle

. I find as a fact his arrest was in accordance with normal
police practice- and the law.
. I find as a fact because the plaintiff had been lawfully

arrested by police officers, it follows he attended the
central police station involuntarily- and as such the

290 plaintiff was not free to leave the police station until his
formal release by the officer in charge of CPS- or by a
court order.
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. I find as a fact the plaintiff was informed of his legal
rights by the officer in charge of central police station.

. Upon hearing the evidence- | find as a fact the plaintiff
was not handcuffed when he was transported to CPS or
while he was at CPS- this finding is based upon the
officer's testimony which | believe is credible.

. | find as a fact the plaintiff spent his first night lawfully
under arrest at CPS while the police investigated a crime.
. I find as a fact that at a point in time on the 6th July 2004

the complainant Siaosi Mafi communicated with officers
at central police station and told officers he did not wish
to press charges against the plaintiff.

. However it would still be fair to say, that it is up to the
police to decide on the laying of criminal charges- and as
such they were still entitled to continue to detain the
plaintiff pending the result of their full criminal
investigation.

. In essence | find there was no credible evidence adduced
to show the plaintiff was handcuffed at CPS or that he
suffered injuries whilst detained at CPS.

. I find as a fact the following day the 7th July the plaintiff
was transferred to Mua police station.

. I find as a fact the plaintiff was placed in handcuffs when
he was transported from CPS to Mua police station by
vehicle, because the officer said so in evidence.

. I find as a fact that the evidence shows that the handcuffs
were removed from the plaintiff when he arrived at Mua
police station.

. I find as a fact upon hearing all the evidence and studying
the police station logs that the plaintiff was released from
custody at Mua on the 7th July 2004.

. | find as a fact that the plaintiff was not in custody on all
the dates alleged in his statement of claim i.e. from the
6th-10th July 2004.

. In essence | find that there was no credible evidence
adduced to show the plaintiff was handcuffed during the
time he was lawfully detained at CPS and at Mua.

. Upon hearing all the evidence and considering the
credibility of the witnesses | can find no credible evidence
that the plaintiff suffered any injuries at the hands of the
police from the 6th or 7th July 2004 when I find he was
released from custody.

Accordingly | find for the Defendants in this case. It is very clear to me that the
plaintiff in this case deliberately told lies to this court in an effort to bolster his
monetary claim, and that he was not a credible witness.

To protect all parties against future spurious claims such as this claim, | strongly
suggest the Police Authorities as a matter of urgency put in place Rules and
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340 Procedures for the Detention and Treatment of suspects in criminal cases and police
investigations.
They might care to consider establishing computerized custody records as used
in the United Kingdom and elsewhere. Computerized records are easy to establish.
They might also consider voluntarily adopting the Judges Rules which have been
adopted in most Common Law Jurisdictions; in order to protect all parties from
allegations such as this. | have included the Rules adopted in Fiji for the police
authority's consideration as an addendum.
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ADDENDUM

Police Rules and or Police Policy

In most common law jurisdictions there are laws governing the arrest-
treatment- and the detention of suspects. There are rules in place for the questioning
of witnesses / suspects. It is a cardinal principle that every person coming into the
custody or control of the police must be protected against abuse and or ill treatment.
The Judges Rules were adopted in England in 1912 to protect suspects detained in
police custody. They were replaced in 1984 by the Police and Criminal Evidence Act.

The Judges rules have developed over many years and are still in use in most
Commonwealth Jurisdictions or they have been superseded by modern legislation.
Fiji adopted the use of the UK Commonwealth Judges Rules in 1994 in their entirety.
Perhaps the Judges Rules ought to be considered by the Authorities suitably modified
here in Tonga in order to protect witnesses and suspects from allegations as per this
and many other cases.

The use and or application of the Judges Rules were considered in Tonga- in the
case of Rex v Pailate and others in Criminal Case 120-1988 by Martin CJ. The
learned Chief Justice said the judges rules were in conflict with the Evidence Act but
that case concerned the admissibility of evidence in a voir dire- and turned on the use
of a judge's discretion to exclude evidence.

The Rules were in put into place by judges themselves in England in 1912 they
were modified in 1964 and were designed to protect (1) witness (2) and police
officer(s) alike. The rules are observed by Judges in most common law jurisdictions
and are collectively known as "The Judges Rules." | set out these rules in detail to
assist the parties and other police officers involved in the investigation of crimes.

Judges Rules
THESE RULES do not affect the basic principles:-

[a] That all citizens have a duty to help a police officer to
discover and apprehend offenders

[b] That police, officers, otherwise than by arrest, cannot
compel any person against his will to come to or remain
in any police station

[c] That every person at any stage of an investigation should
be able to communicate and to consult privately with a
solicitor. This is so even if he is in custody provided that
in such a case no unreasonable delay or hindrance is
caused to the process of investigation, or the
administration of justice by his doing so.

[d] That when a police officer who is making inquiries of any
person about an offence has enough evidence to prefer a
charge against that person for the offence he should
without delay cause that person to be charged or informed
that he may be prosecuted for the offence.

[e] That it is a fundamental condition of the admissibility in
evidence against any person, equally of any oral answer
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The Principle set out in paragraph [e] above is overriding and applicable in all cases.
Within that principle the following Rules are put forward as a guide to police officers
conducting investigations. Non-conformity with these Rules may render answers and
liable to be excluded from evidence in subsequent criminal (or in civil)

statements

given by that person to a question put by a police officer
and of any statement made by that person, that it shall
have been made voluntary, in the sense that it has not
been obtained from him by fear of prejudice, or hope, or
advantage, exercised or held out by a person in authority,

or by oppression.

proceedings.

The Rules

Rule 1. When a police officer is trying to discover whether or
by whom an offence has been committed he is entitled to
question any person, whether suspected or not, from whom he
thinks that useful information may be obtained. This is so
whether or not the person in question has been taken into
custody so long as he has not been charged with the offence
or informed that he may be prosecuted for it.

Rule 2. As soon as a police officer has evidence which would
afford reasonable grounds for suspecting that a person has
committed an offence, he shall caution that person, or cause
him to be cautioned, before putting to him any questions, or
further questions, relating to that offence.
The caution shall be in the following manner:-

"You are not obliged to say anything

unless you wish to do so but what you

say may be put into writing and given

in evidence.”

When after being cautioned a person is being questioned or elects
to make a statement, a record shall be kept of the time and place
at which any such questioning or statement began and ended and

of the persons who were present.

Rule 3. [a] When a person is charged with or informed that he
may be prosecuted for an offence he shall be cautioned in the
following terms:-

"Do you wish to say anything? You

are not obliged to say anything unless

you wish to do so but whatever you

say will be taken down in writing and

may be given in evidence."
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[b] It is only in exceptional cases that questioning relating to the
offence should be put to the accused person after he has been
charged or informed that he may be prosecuted.
Such questions may be put when they are necessary for the
purpose of preventing or minimizing harm or loss to some other
person or to the public, or for clearing up an ambiguity in a
previous answer or statement. Before any such questions are put
the accused shall be cautioned in these terms:-

"I wish to put some questions to you

about the offence with which you have

been charged [Or about the offence for

which you might be prosecuted] You

are not obliged to answer any of these

questions, but if you do the questions

and answers will be taken down in

writing and may be given in

evidence."
Any questions put and answers given relating to the offence must
be contemporaneously recorded, in full, and the record signed by
that person, or if he refuses by the interrogating officer and a
witness.
[c] When such person is being questioned or elects to make a
statement, a record shall be kept of the time and the place in
which any questioning or statement began and ended, and record
the persons present.

Rule 4. All written statements made after caution SHALL be
taken in the following manner.
[a] If a person says that he wants to make a statement he shall be
told that it is intended to make a written record of what he says.
He shall always be asked whether he wishes to write down
himself what he wants to say. If he says that he cannot write or
says that he wants someone to write it for him, the police officer
may offer to write the statement for him. If he accepts the offer
the police officer shall before starting, ask the person making the
statement to sign, or make his mark in the following manner.

"I ... wish to make a statement. | want

someone to write down what | say. |

have been told that | need not say

anything unless | wish to do so and

that whatever | say may be given in

evidence."”
[b] Any person writing his own statement shall be allowed to do
so without any prompting, as distinct from indicating to him what
matters, are material.
[c] The person making the statement, if he is going to write it
himself, shall be asked to write out and sign before writing what
he wants to say, the following:-
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"I make this statement of my own free
will. I have been told that | need not
say anything unless | wish to do so
and that whatever | say may be given
in evidence."
[d] Whenever a police officer writes the statement he shall take
down the exact words spoken by the person making the statement,
without putting any questions other than such as may be needed to
make the statement coherent, intelligible and relevant to the
490 material matters, he shall not prompt him.
[e] When the writing of a statement by a police officer is finished
the person making it shall be asked to read it and to make any
corrections, alterations or additions he wishes. When he has
finished reading it he shall be asked to write and sign or make his
mark on the following Certificate at the end of the statement.
"I have read the above statement and |
have been told that | can correct, alter
or add anything | wish. This statement
is true. | have made it of my own free
500 will."
[f] If the person who has made the statement refuses to read it, or
to write the above mentioned Certificate at the end of it, or to sign
it, the most Senior Police Officer present [In the station] shall
record on the statement itself and in the presence of the person
making it what happened. If the person making the statement
cannot read or refuses to read it, the officer who has taken it down
shall read it over to him, and ask him whether he would like to
correct alter or add anything and put his signature or make his
mark at the end. The most senior police officer shall then certify
510 on the statement itself what he has done.

Rule 5. If at any time after a person has been charged with, or
informed that he may be prosecuted for an offence a police
officer wishes to bring to the notice of that person any written
statement made by another person who in respect of the same
offence has been charged, or informed that he may be
prosecuted, he shall hand that person a true copy of such
written statement, but nothing shall be said or done to invite
any reply or comment. If that person says that he would like
to make a statement in reply, or starts to say something he

520 shall at once be cautioned or further cautioned as prescribed
in Rule 3[a].

Rule 6. Persons other than police officers charged with the
duty of investigating offences or in charging offender's shall
so far as may be practicable, comply with these rules.
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Veikune v Ha'ateiho

Land Court, Nuku'alofa
Ford CJ; Land Assessor George Blake
LA 10/2005

23 May, 11 September, 20 and 21 October 2008; 12 December 2008

Land law — challenge to legitimacy — beyond all reasonable doubt proof needed
— court could not order adult person to have DNA test

The plaintiff issued proceedings challenging the legitimacy of his nephew, the 48-
year-old defendant, who is a Noble of the Realm holding the Noble's title "Tu'i
Ha'ateiho" (King of Haateiho) and a Noble's representative in Parliament. The
plaintiff acknowledged that it was a very serious matter to challenge the title holder of
one of the most esteemed Noble lines in the Kingdom. In his amended statement of
claim he sought an order declaring the succession and appointment of the defendant
to the title of Tu'i Ha'ateiho to be unlawful and a further order declaring the plaintiff
to be the rightful successor. In the alternative the plaintiff sought an order from the
court requiring the defendant to undertake a DNA test. The plaintiff claimed that the
evidence he called was sufficiently cogent and persuasive to rebut the presumption of
legitimacy in section 44 of the Evidence Act (Cap 15) and that the court had inherent
jurisdiction at common law to order the defendant to undergo a DNA test which was
a necessary step to take in order to ensure compliance with clause 111 of The Act of
Constitution of Tonga (Cap 2) which stated, inter alia, that children lawfully born in
wedlock only may inherit. The defendant contended that the plaintiff's claim could
not succeed because it was all based on hearsay evidence and at its highest was "very
unreliable". He also submitted that the court had no power to require an adult person
to undertake a DNA test.

Held:

1.  The presumption of legitimacy embodied in section 44 of the Evidence
Act was not to be displaced lightly. The standard of proof required to
rebut such a presumption of law was proof beyond all reasonable doubt
rather than merely proof on a balance of probabilities. The evidence
produced by the plaintiff fell well short of satisfying the standard of proof
required to rebut the presumption in section 44.

2. In the absence of statutory authority, the court did not have the power to
order an adult person to undergo a blood test or DNA test.

3. The plaintiff failed in his claim and the defendant was awarded costs in a
sum to be agreed or taxed.
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Moynihan, Re [2000] 1 FLR 113
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Civil Law Act (Cap 25)
Constitution of Tonga Act (Cap 2)
Evidence Act (Cap 15)
Family Law Reform Act 1969

Counsel for the plaintiff : MrNiu
Counsel for the defendant : Mr Tupou
Amicus Curiae : MrKefu
Judgment

Background

[1] The 48-year-old defendant is a Noble of the Realm. He is also a noble's
representative in the Legislative Assembly. He assumed the noble's title "Tu'i
Ha'ateiho" (King of Ha'ateiho) on the death of his "father", Havea Tu'i Ha'ateiho (in
this judgment referred to as "Salesi"), on 5 June 2004.

[2] The word "father" appears in inverted commas for a particular reason. The
plaintiff, who is Salesi's younger brother and hence the defendant's uncle, challenges
the defendant's paternity. He claims that the defendant is the illegitimate son of
Salesi's wife, Afu, and one, Siaosi Faletau (who later held the matapule (talking chief)
title of 'Akau’ola and the position of Minister of Police). In this judgment, for ease of
reference, | will refer to Faletau as "Akau'ola".

[3] In the course of the hearing it became apparent that the plaintiff, who resides in
Australia and is 72 years of age, was suffering from a loss of memory. He completed
his examination in chief with difficulty but his memory problem became quite
pronounced during Mr Tu'utafaiva's cross-examination. The plaintiff could not recall
bringing the claim. In answer to a question from the Court, he said that he had no
knowledge of having instructed his original lawyer, Mrs Helu, back in early 2005 to
issue the present proceeding.

[4] The Court then adjourned to allow the plaintiff time to be medically examined and
when the hearing resumed, Mr Niu produced a report from the Senior Medical Officer
and Authorised Psychiatrist at Vaiola Hospital confirming that his client was
suffering from Alzheimer's disease. At that point, upon Mr Niu's application, the
plaintiff was granted leave pursuant to Order 9 Rule 7 of the Supreme Court Rules
2007 to prosecute the proceeding by a next friend, Sione Vuna Fa'otusia (referred to
in this judgment as "Vuna"). Vuna's father, Fa'otusia, was the younger brother of
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Veikune, the father of Salesi and the plaintiff, who also held the Tu'i Ha'ateiho title.
Vuna, in other words, is the plaintiff's and the late Salesi's first cousin.

The case for the plaintiff

[5] From the outset, Mr Niu acknowledged that it was a very serious matter to
challenge the title holder of what he referred to as "one of the most esteemed noble
lines in the Kingdom." Counsel claimed, however, that there was "a cloud hanging
over the title" but "the family would accept the situation without doubt if the
defendant is cleared by a DNA test."”

[6] In his amended statement of claim, the plaintiff seeks an order declaring the
succession and appointment of the defendant to the title of Tu'i Ha'ateiho to be
unlawful and a further order declaring the plaintiff to be the rightful successor. In the
alternative, the plaintiff seeks an order from the Court requiring the defendant to
undertake a DNA test.

[7] The plaintiff acknowledged that Salesi was lawfully married to Afu on 2
September 1959 and that Afu gave birth to the defendant on 22 August 1960 while
she was still lawfully married to Salesi. The plaintiff also acknowledges that the
defendant was registered in the official register of births as the legitimate son of
Salesi and Afu.

[8] The defendant did not call evidence in the case but Mr Tu'utafaiva made
submissions on most of the evidentiary matters relied upon by the plaintiff. | shall try
and summarise the evidence relating to each:

(a) The breadfruit tree incident

Mr Tu'utafaiva described this incident as "the genesis of the rumours”. It was
described by the plaintiff's first witness, 69-year-old Tu'ifua Sevelo Mahafutau
("Tu'ifua") who now lives in California. She told the Court that one day in about 1963
'‘Akau‘ola (now deceased) made a certain statement under a breadfruit tree at
Ha'ateiho in the presence of herself (Tu'ifua), her mother and another woman, Funaki.
On that occasion 'Akau'ola pointed to the defendant who was then about two or three
years old and asked, "who is that little boy?" Funaki said that he is Afu and Salesi's
son. 'Akau‘ola then allegedly picked up the little boy and said: “that's my son, look at
his hair, exactly like my hair." Tu'ifua said: “everybody was so quiet and shocked.
Nobody said anything.” Tu'ifua said that she later told other members of the family
about 'Akau'ola’s claim including the defendant's grandparents and the grandmother
was so upset that she threw a photograph of the young child (the defendant) on the
floor of their house. Tu'ifua disclosed that at some stage (the relevant dates were not
identified) she was 'Akau'ola’s girlfriend.

(b) The barbecue incident

Vuna, the plaintiff's next friend in this action, is 54 years of age. He holds a law
degree from an Australian university and is currently the Secretary for Justice with
the Ministry of Justice in Tonga. The defendant's father, Salesi, was Vuna's first
cousin, as is the plaintiff. Vuna told the Court that he went to boarding school in
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Hawaii between 1974 and 1978 and on some weekends he stayed with Salesi and Afu
who were then living in Hawaii. In 1979 he travelled to London and on his return to

120 Hawaii in December of that year he met up with Salesi and he told him that he was
aware of the allegation that the defendant was not his son but 'Akau’ola’s son and he
suggested to Salesi that in order to resolve the quarrels among the family he should
try and settle the allegation while he was still alive. The following week Vuna was
invited by Afu to go to their place for a barbecue and on that occasion he discussed
the allegation with both Afu and Salesi. He told Salesi that the allegation had to stop
and Salesi responded, "Vuna,Veasi'i (the defendant) is my son." Vuna told the Court
that after further discussion "and three more beers" Salesi agreed with him to have a
blood test to sort the matter out. Nothing was done about it, however. Vuna's
evidence then jumped to 1996 when the defendant's eldest daughter had her first

130 birthday celebration. The witness said that on that occasion Afu asked him not to
pursue the matter of the blood test any more. Vuna asked her why not but Afu gave
no reason and when he spoke to Salesi about it later, Salesi did not appear keen to
have a blood test carried out.

(c) The rumour from 'Oto’ota

This evidence was given by 69-year-old Paula Vi Tualau who was 'Oto'ota’s cousin.
'Oto'ota was also Salesi's third cousin. Paula told the Court that in about the year 2000
he had approached 'Oto'ota because he was working on the family genealogy and
'Oto'ota, who would then probably have been in her 60s, told him that, in reference to
the defendant, Salesi had once said to her: "he is not my son but bear in mind | have

140 raised the boy since he was in the womb and today he has grown and | have looked
after him since and | love him." The Court was told that 'Oto'ota had passed away in
2007 or 2006. There is no evidence as to where or when the alleged conversation
between Salesi and 'Oto'ota took place. Paula said that he later told Vuna about the
conversation. Mr Tu'utafaiva noted that what Salesi allegedly told 'Oto'ota
contradicted what Salesi had earlier told VVuna in Hawaii.

(d) The proposed remarriage

The evidence was that Salesi's wife Afu passed away in 2003. The final witness for
the plaintiff was Savelina Fa'oa. She told the Court that in 2004 when she was 18
years of age and Salesi would have been in his early 70s, he came to her when she
150 was living at Sopu and said that he wanted to marry her, "because he wanted a
rightful heir who the title would rightfully go to." The witness said she asked him
what about his son (the defendant) and Salesi replied, "he wasn't his son but
unfortunately he had registered him." The witness told the Court that she then said to
Salesi that they would get married. According to Savelina, the wedding was to take
place at the same time as the opening of the new Free Wesleyan Church at Ha'ateiho
but it did not take place because Salesi passed away a week before the church
opening. Savelina's father had been the church minister at Salesi's estate of Ha'ateiho
between 1997 and 1999. Salesi had known Savelina since those days when she was a
schoolgirl. Savelina and her older sisters used to help out with house work at the
160 noble's home at Hateiho. Savelina told the court that she did not go to Salesi's funeral
because, "I was afraid of going". She said that prior to this case the only person she
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had told her story to was Vuna. Commenting on Savelina's evidence, Mr Kefu
submitted: "None of her sisters or parents were called to confirm her evidence, and
her account of the preparation for the wedding was not credible because it seemed
like a small wedding ceremony for a noble, and only she was preparing for it."

Submissions

[9] Mr Tu'utafaiva, quite correctly, submitted that it "is a very very serious allegation”
by the plaintiff to allege that the defendant is illegitimate and, of course, that
submission must have particular relevance and significance given the defendant's
status as a Noble of the Realm and a Member of Parliament. Counsel continued:
"therefore the plaintiff should be required to prove his claim with sufficiently strong
evidence to match the very very serious nature of his allegation." Counsel further
submitted that, given the seriousness of the allegation, it would not be sufficient for
the plaintiff to prove his case simply to the standard of proof required in civil cases,
namely, the balance of probabilities. Counsel submitted that the plaintiff's claim could
not succeed because it was all based on hearsay evidence and at its highest it was
"very unreliable”. He also submitted that the Court had no power to require the
defendant to undertake a DNA test.

[10] Mr Niu acknowledged at the outset that he was up against the common law
presumption of legitimacy which in Tonga is embodied in section 44 of the Evidence
Act (Cap 15). Section 44 provides:

"Where a person is proved to have been born during the
continuance of a valid marriage between his mother and any
man, or is proved to have been born after the dissolution of
such marriage by death or a decree of divorce, the mother
remaining unmarried and the birth of the person occurs within
the natural period of gestation reckoning the same from the
date of the dissolution of the marriage, the Court shall
presume conclusively that he is the legitimate son of that man,
unless it is shown by evidence, other than that of the parties to
the marriage, that such parties had no access to each other at
any time when he could have been begotten."

[11] Mr Niu stressed that section 44 was enacted at a time (1926) "when science and
technology had not developed even into recognising blood types and groups, let alone
DNA tests." Counsel submitted that blood tests should be permitted to rebut the
presumption because:

"Section 44 can be held to have left a gap in Tonga's
legislation. It does not provide for proof of paternity by blood
tests or DNA tests which may conflict with the only
requirement of that section that the parties have no access to
each other at the time of conception. Because of that gap the
Civil Law Act (Cap 25) applies the common law of England."
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[12] In reference to the common law position, Mr Niu sought to rely on the judgment
of Ormrod J. in the English case of H v H [1966] 1 All ER 356. He submitted:

"In the present case, this Court is faced with a situation in
which a blood or DNA test would assist it to arrive at a just
determination of this dispute over the title of Tu'i Ha'ateiho
and the estate of Ha'ateiho and other estates of that title, for
which test there is no legislation in Tonga. This Court is
therefore allowed by the Civil Law Act to apply the common
law of England, and the common law of England is that the
Court can order a blood test, or in this case, a DNA test, to be
carried out, as shown in the judgment of Ormrod J. referred to
above."

[13] For his part Mr Kefu, in his typically succinct submissions, summarised his
contentions as amicus curiae in these terms:

"There is no legal basis for the plaintiff to apply to the Court
to order the defendant to do a blood test. There is no statutory
power for the Land Court to order a person to be subjected to
a blood test without his consent. This is an intrusive order and
therefore requires statutory authority to do so. Moreover, it
would be akin to the defendant taking over the onus of proof
to prove the plaintiff's case. The plaintiff's claim therefore
depends solely on him proving in very clear terms that the
defendant is not the son of (Salesi). The plaintiff's claim
seems to be based on a rumour started by Tu'ifua Mahafutau
which seems to have developed into the truth, and also very
clearly hearsay evidence."

Discussion

[14] It appears from the pleadings and counsel's submissions that the plaintiff's claim
is advanced under two limbs. First, it is alleged that the evidence called by the
plaintiff in the case is sufficiently cogent and persuasive to rebut the presumption in
section 44 of the Evidence Act and, hence, the Court should proceed to declare the
defendant's succession to the title of Tu'i Ha'ateiho unlawful. In the alternative, it is
submitted that the Court has inherent jurisdiction at common law to order the
defendant to undergo a DNA test and, "in the interest of justice and due compliance
with clause 111 (of the Constitution of Tonga Act (Cap 2)) such a test should be
ordered and applied in the present case."

[15] The relevant passage relied upon by Mr Niu in clause 111 of the Constitution,
which is a lengthy provision providing for the law of succession, states:

"Children lawfully born in wedlock only may inherit and the
eldest male child shall succeed and the heirs of his body but if
he have (sic) no descendants then the second male child and
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the heirs of his body and so on until all the male line is
ended."

[16] The presumption of legitimacy embodied in section 44 of the Evidence Act is not
lightly displaced. Barnard J. held in the English case of W v W [1953] 2 All ER 1013,
1015 that the standard of proof required to rebut such a presumption of law was proof
beyond all reasonable doubt rather than merely proof on a balance of probabilities. In
reference to the burden of proof in a paternity case, Barnard J. adopted the principles
laid down by Sir Francis Jeune P. in Gordon v Gordon [1903] P 141 in these terms:

"The law says that what has to be proved is that the husband
did not have intercourse which might have led to the birth of
the child. It does not allow the fact that another person had
intercourse with a wife to be a material consideration. In the
well-known textbook on bastardy, by Sir Harris Nicholas [A
TREATISE ON THE LAW OF ADULTERINE BASTARDY
(1836), p.186] the learned author, after commenting on
certain cases, says this, and it appears to me to represent
accurately the law on the subject: "Sexual intercourse
between man and wife must be presumed, and nothing, except
evidence that the husband did not have such intercourse at the
period of conception, can illegitimise a child born in wedlock.
If the husband could, from circumstances of time, place, and
health, have had nuptial intercourse with his wife, and there
be no evidence to prove that he did not have such intercourse,
he must be considered the father of her child, even if she had
committed adultery with one, two, or twenty other men".

[17] In England the onus of proof is now different from that stated by Barnard J. in W
v W. These days the civil standard of proof, namely on the balance of probabilities, is
sufficient to displace the presumption of legitimacy. In other words the presumption
may be discharged simply by showing that it is more probable than not that the
person is legitimate or illegitimate, as the case may be. That change was brought
about by section 26 of the Family Law Reform Act 1969 which provides:

"Any presumption of law as to the legitimacy or illegitimacy
of any person may in any civil proceedings be rebutted by
evidence which shows that it is more probable than not that
that person is illegitimate or legitimate, as the case may be,
and it shall not be necessary to prove that fact beyond
reasonable doubt in order to rebut the presumption.”

[18] However, no similar legislative change has been introduced in Tonga in relation
to the presumption of legitimacy in section 44 of the Evidence Act and, accordingly,
any party seeking to rebut that presumption must do so on evidence which establishes
his or her claim beyond all reasonable doubt.

[19] The evidence produced by the plaintiff in the present case falls well short of
satisfying the standard of proof required to rebut the presumption in section 44 of the
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Evidence Act. Even allowing for the fact that historically the Land Court has adopted
a rather generous approach to the interpretation of the exceptions to the hearsay rule,
the evidence in the present case is based on the very worst type of hearsay evidence --

290 conjecture, scuttlebutt and, in some cases, double hearsay. For the record, |
specifically reject the evidence of Savelina Fa'aoa. In many respect | simply did not
find her to be a credible witness.

[20] I, therefore, find against the plaintiff under the first limb of his claim. I would
add this. If, as Mr Niu claims, section 44 of the Evidence Act has, "left a gap in
Tonga's legislation" then that "gap" is to be filled not by the court but by Parliament
through proper legislative amendment.

[21] The second limb of the plaintiff's claim is that this Court has a discretionary
power at common law to order the defendant to undergo a DNA test. In support of
this proposition, Mr Niu relied upon the judgment of Ormrod J. in H v H [1966] 1 All

300 ER 356. H v H involved a petition for divorce by the wife and a cross petition by the
husband for divorce on the grounds of adultery. An issue arose over the paternity of
the youngest child. A blood test had been taken from the child with the permission of
his mother. The blood test showed that the husband could not have been the child's
father. Contemplating what the position might have been had the child's blood test
results not been made available, Ormrod J. said (p.357), in the principal passage
relied upon by Mr Niu:

"When, as | think in these days, it is possible to enable the
courts to do justice on a footing of fact and not to do injustice
on the basis of presumption, | should myself greatly hope that

310 no difficulties will ever be put in the way of a child's blood
being supplied for blood grouping."

[22] The legal position in relation to the blood testing of a young child and the blood
testing of an adult is quite different. The respective approaches were analysed in
depth by the House of Lords in S v S [1970] 3 All ER 107. At page 111 Lord Reid
said:

"I must now examine the present legal position with regard to
blood tests. There is no doubt that a person of full age and
capacity cannot be ordered to undergo a blood test against his
will. In my view, the reason is not that he ought not to be

320 required to furnish evidence which may tell against him. By
discovery of documents and in other ways the law often does
this. The real reason is that English law goes to great lengths
to protect a person of full age and capacity from interference
with his personal liberty . . .

But the position is very different with regard to young
children. It is a legal wrong to use constraint on an adult
beyond what is authorised by statute or ancient common law
powers connected with crime and the like. But it is not and
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could not be a legal wrong for a parent or person authorised
by him to use constraint to his young child provided it is not
cruel or excessive."

[23] To similar effect, Lord Hodson said (p.123):

"No one doubts that so far as adults are concerned the law
does not permit such an operation (blood tests) to be
performed against the wishes of the patient. | quote from an
American decision in Bedmark v Bedmark (reference cited).
The Court said: "to subject a person against his will to a blood
test is an assault and battery, and clearly an invasion of his
personal privacy . . .

The decision of a child is different. Here the court is
occupying the position of the parent and must act as the
judicial reasonable parent. The parent is not guilty of assault
if he physically interferes with his child by way of reasonable
restraint or chastisement or for therapeutic reasons. There is,
therefore, not the same objection to taking a blood test from a
child.”

[24] Contrary to the submission advanced by counsel for the plaintiff, | do not accept,
for the reasons expressed, that in the absence of statutory authority this Court does
have the power to order an adult person to undergo a blood test or a DNA test.

[25] In the United Kingdom issues regarding succession to hereditary peerages are
dealt with by a special Committee for Privileges of the House of Lords.

In Re Moynihan [2000] 1 FLR 113 the Committee accepted that evidence as to blood
and DNA testing is admissible in peerage claims but in that case the blood tests had
been taken voluntarily. The decision has no bearing, therefore, on the basic principles
set out above.

Conclusion

[26] The plaintiff fails in his claim and the defendant is entitled to costs at a figure to
be agreed or taxed. No award of costs is made in favour of the amicus curiae but I
record the Court's grateful appreciation to him for his significant contribution.



10

20

30

304

[2008] Tonga LR

Tavake v Kingdom of Tonga

Supreme Court, Nuku'alofa
Ford CJ
CV 296/2007

13 and 15 October 2008; 19 December 2008

Civil law — false imprisonment — damages sought — exemplary damages not
sought — damages awarded

Following the civil disturbance and riots which occurred in Nuku'alofa on 16
November 2006, a number of people were apprehended and kept in police custody.
The 25-year-old plaintiff was one such person. He subsequently brought a claim for
damages in the sum of $40,000 against the Crown for false imprisonment and for
assault by senior police officers at the Central Police Station. The plaintiff was taken
into custody on 22 November 2006 and placed in handcuffs until he was eventually
moved to the Nukunuku Police Station on 28 November 2006. The plaintiff's hands
were handcuffed behind his back. The cuffs were applied very tightly and every time
he moved they dug into his raw flesh. His hands soon became swollen and puffy and
he experienced great pain and suffering. He was unable to go to the toilet or use the
bathroom. When the plaintiff was transferred to Nukunuku Police Station on 28
November, the cuffs were removed. He was then held at the Nukunuku Police
Station until 20 December 2006. The plaintiff acknowledged that subsequently he
pleaded guilty to a charge that while being riotously assembled he had begun to
damage the Ministry of Finance building. In his pleadings he claimed that the
handcuffs had been used by the police to secure a confession from him. The Crown
did not challenge the handcuff evidence which formed the basis of the assault charge
but it did dispute the false imprisonment claim. It denied the plaintiff's allegation that
he had not been informed of the reason for his arrest and it denied his further
allegation that he had not been taken before a magistrate within 24 hours of his arrest
as was required by section 22 of the Police Act (Cap 35).

Held:

1. On making an arrest without warrant a police officer must tell the person
why he was being arrested unless the circumstances are such that he must
already know the general nature of the alleged offence. If the police failed
to inform a suspect accordingly, the arrest will be held to be unlawful.
The court was satisfied that the plaintiff had been informed of the general
nature of the alleged offence.
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2.

The court was not satisfied that the plaintiff had been taken a before
magistrate within 24 hours of his arrest as was required under section 22 of
the Police Act. The plaintiff had, therefore, been lawfully arrested but his
detention had become unlawful when the police failed to take or send him
before a magistrate as required by section 22 of the Police Act. The
plaintiff was entitled to damages for false imprisonment from that point
on.

In section 22, Parliament has prescribed specific provisions to protect the
individual against the excess or abuse of the powers of arrest and
detention. Even in times of emergency, the police were not above the
law. There were rules; the police must stick to them - see Roberts v Chief
Constable of Cheshire [1999] 1 WLR 662.

In assessing damages, it was necessary to take into account the real value
of money in the Kingdom and the fact, which was common knowledge,
that a large percentage of people were unemployed with no available
government benefits or regular source of income.

A claim for exemplary damages must be specifically pleaded and, as no
exemplary damages had been claimed, they could not be awarded.

For the period the plaintiff was unlawfully detained in handcuffs at the
Central Police Station, he was awarded compensatory and aggravated
damages in the sum of $2400.

The plaintiff made no complaint about his treatment at the Nukunuku
Police Station. For the period he was wrongfully detained at Nukunuku he
was awarded $550.

For the pain and suffering and humiliation the plaintiff endured as a
consequence of the handcuff assault, he was awarded damages in the sum
of $1500.

In total, the plaintiff was awarded $4,450 together with costs to be agreed
or taxed.

Cases considered:
Edwards v Pohiva [2003] Tonga LR 231
Fainga'a v Lelea [2005] Tonga LR 8
Fifita v Fakafanua [1998] Tonga LR 127
Lavaka v Ministry of Police [2000] Tonga LR 17
Roberts v Chief Constable of Cheshire [1999] 1 WLR 662
R (SK) v SSHD [2008] All EK(D) (6 November 2008)
Thompson v Commission of Police [1997] 2 All ER 762

Statutes considered:
Bail Act 1990
Evidence Act (Cap 15)
Police Act (Cap 35)
Police and Criminal Evidence Act 1984 (UK)
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Regulations considered:
Emergency Powers (Maintenance of Public Order) Regulations 2006

Counsel for the plaintiff : Mr Edwards
Counsel for the defendant : MrKefu
Judgment

The Claim

[1] The 25-year-old plaintiff is one of a considerable number of people who were
apprehended and kept in police custody during the period immediately after the civil
disturbance and riots which occurred in Nuku'alofa on 16 November 2006. The
plaintiff seeks damages against the Crown for false imprisonment and for assault by
senior police officers at the Central Police Station. The damages claimed total
$40,000 made up of $20,000 in respect of each alleged cause of action.

[2] The claim for false imprisonment is essentially based in the alternative on two
grounds. First, that the plaintiff was not charged with any offence or informed of the
offence for which he was arrested. Secondly that he was not taken before a Magistrate
"to be charged, bailed or otherwise dealt with pursuant to section 22 of the Police Act
(Cap 35)."

[3] The claim for assault was based on the fact that during the entire period the
plaintiff was held in the cells at the Central Police Station "from 22 November 2006
until 28 November 2006 his hands were continuously handcuffed behind his back
causing him to suffer extreme and severe pain."

[4] At the conclusion of the evidence for the plaintiff, Crown counsel sensibly
acknowledged that liability was not disputed in relation to the claim for assault and all
that the Court would be asked to determine under that head would be the amount of
damages. The Crown, however, strongly denied the allegation of false imprisonment.

Case for the plaintiff

[5] The plaintiff lives with his parents in a house close to the Mu'a Police Station. On
22 November 2006, while the plaintiff was working at the family bush allotment, two
police officers, PC Fakalelu and PC Finefeuiaki, visited his home and left a message
with his father asking him to call at the police station when he returned from the bush.
That same afternoon, the plaintiff returned from work and, after taking a bath, he
walked down to the police station. He was placed in a cell and later that same
afternoon he and other suspects were handcuffed and taken into the Central Police
Station at Nuku'alofa. When he was placed in cell No 7 at Central Police Station his
handcuffs were removed.

[6] On the morning of the 23rd of November the plaintiff was taken to the CID
(Criminal Investigation Department) room and interviewed briefly. He told the court
that he identified himself in a police photograph and then an officer told him that he
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had seen him in a group marching towards the Prime Minister's office on the day of
the riots. The plaintiff denied participating in such a march and he said in evidence
that he was then immediately taken downstairs by an officer who handcuffed his
hands behind his back on the way downstairs and put him back in his cell. The
plaintiff said that the cuffs were very tight and he could not move around. The
handcuffs remained in place until the plaintiff was eventually removed to the
Nukunuku police station on 28 November 2006.

[7] In his statement of claim the plaintiff described how the handcuffs dug into his
raw flesh every time he moved and his hands became swollen and puffy. He
experienced great pain and suffering physically and mentally and often urinated in his
pants without being able to control himself. In his evidence before the Court the
plaintiff elaborated on these allegations. He said that twice a day he and his cellmates
were fed half a loaf of bread and they had a plastic bottle from which they could fetch
water from the toilet. The plaintiff said that he had to rely on his cellmates to feed
him but sometimes he would have to feed himself by bending over and eating into the
bread on the floor while his hands were cuffed behind his back. Again, he was reliant
on his cellmates to fetch him water but he described how on some occasions he would
have to bite into the top of the bottle and tilt his head back in order to have a drink.
He was unable to use his hands.

[8] The plaintiff also described his embarrassment when he had to defecate because
he had to rely on his cellmates to remove his pants. During the six days in which his
hands were handcuffed behind his back he did not have a bath or shower and he was
not allowed outside the cells for exercise or fresh air. He told how, if he needed to
urinate during the night when his cellmate's were asleep he would end up urinating in
his clothes.

[9] Photographs taken some four months after the handcuffs were applied in which
scarring on his right wrist is clearly visible were produced to the Court. It appears
from the photographs that the wound on his wrist had actually become infected. A
medical report made out on the same day the photographs were taken confirmed that
the wound was caused by handcuffs during his period of confinement. The scars on
his right wrist were still visible at the time of the trial, nearly 2 years after the event.

[10] The plaintiff said in evidence that he repeatedly asked police officers to remove
his handcuffs but some simply swore at him and others told him that they did not
have authority. He said that on 27 November he asked the Officer in Charge at the
Central Police Station, Inspector Kainga Hia, to remove the handcuffs but the
Inspector said that he could not do so because the directions he received came from
his superior officers. The following day, Inspector Mema Latu came through
checking the cells and the plaintiff said that he also asked him to remove the cuffs. He
told the Court that Mema asked him to "back up" to him so he could check his wrists.
After doing so, he told him to remain there while he called for another officer to come
and remove the handcuffs. Later that same day the plaintiff was taken to Nukunuku
Police Station where he remained until his eventual release from custody on 20
December 2006. His hands were not in cuffs while at Nukunuku.
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160 [11] In cross-examination the plaintiff acknowledged that subsequently he had
pleaded guilty to a charge that while being riotously assembled he had begun to
damage the Ministry of Finance building.

Comment

[12] As indicated earlier, Crown counsel did not challenge the handcuff evidence
given by the plaintiff and, to his credit, he did not seek to downplay the serious nature
of the ensuing assault or take exception to Mr Edward's description of the incident as
"torture”. Because the assault was admitted, the Court did not hear from the police
officer who applied the handcuffs or from Inspector Kainga Hia.

[13] Inspector Mema Latu gave evidence for the Crown about a disturbance that had

170 occurred in one of the cells but that evidence had never been put to the plaintiff or his
witnesses and, in any event, there was no suggestion that the plaintiff had been a
participant. The evidence was that in cell No. 7 where the plaintiff was kept, there
could have been in excess of 30 inmates at any one time but only a very small
proportion might be handcuffed. The inspector was asked by the Court why handcuffs
were applied at all to the prisoners in the cells and he replied that it depended upon
the seriousness of the offence alleged against them. That issue was not explored any
further.

[14] In his pleadings, the plaintiff alleged that the handcuffs were used as punishment
to secure a confession and it resulted in the plaintiff eventually making an admission
180 of guilt of the offence alleged against him to the police on 11 December 2006.

[15] As Crown counsel is aware, towards the end of 2007 | presided over an extensive
voir dire hearing on the admissibility in criminal proceedings of statements and
admissions taken by the police in other riot related cases not dissimilar to the present
case. | concluded that the documents in question were inadmissible because, in breach
of section 21 of the Evidence Act (Cap 15), they had not been given voluntarily.
Handcuffs had been used to force many of those admissions. In the present case, the
fact that the handcuffs placed on the plaintiff for his transportation from the Mu'a
Police Station to the Central Police Station were removed when he was put in the
cells at Central and then applied again the following day only after the police had

190 tried unsuccessfully to secure an admission of guilt from him indicates that the claim
in the plaintiff's pleading is correct and the real reason for the application of the
handcuffs was to secure a confession.

The arrest

[16] Given the admission in relation to the handcuff evidence, Crown counsel
concentrated his attention on the other alleged cause of action, namely false
imprisonment. As already indicated, there were two grounds put forward by the
plaintiff as the basis for his false imprisonment claim. First, that his arrest had been
unlawful because he had never been informed as to why he was being arrested and,
secondly, that the police had failed to take him before a magistrate within 24 hours of
200 his arrest in breach of section 22 of the Police Act (Cap 35) which meant that his
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continued period in police detention beyond that period constituted false
imprisonment. | will first deal with the circumstances of the plaintiff's arrest.

[17] The defence called evidence from former police Constable Lauteau Finefeuiaki
who was the arresting officer. The constable was subsequently suspended from the
police force pending his trial on a manslaughter by negligence charge on which he
has now been acquitted. Mr Finefeuiaki told the court that he and other officers at the
Mu'a Police Station had the task of arresting suspects from the eastern districts who
were involved in the riots. The names of the suspects would be provided on a daily
basis to police stations in outlying areas from the Central Police Station in Nuku'alofa
after they had been identified from video and DVD footage. The witness said that his
instructions were that when he arrested suspects, it was not necessary to give them
details of the specific charge or charges alleged against them and so he would simply
say to each suspect words to the effect that they were being arrested and would be
taken to the Central Police Station because of allegations of offences committed in
connection with the 16/11 riots.

[18] As was noted by Webster CJ in Fainga'a v Lelea [2005] Tonga LR 8, on making
an arrest without warrant a police officer must tell the person why he is being arrested
unless the circumstances are such that he must already know the general nature of the
alleged offence. If the police fail to inform a suspect accordingly, the arrest will be
held to be unlawful.

[19] I am satisfied that not only was the plaintiff informed by Constable Finefeuiaki
of the general nature of the alleged offence in the present case but, given the
circumstances that existed in Tongatapu at that time with the state of emergency and
multiple arrests being made daily arising out of the riots, the plaintiff would have
been keenly aware of the reason for his arrest. | venture to suggest that in those days
with the Emergency Decree and army roadblocks in place in all built up areas the
only arrests being made, in fact, would have been of suspects in connection with the
riots.

Section 22 of the Police Act

[20] I turn now to consider the second ground of the plaintiff's claim of false
imprisonment, namely, the failure of the police to take him before a magistrate within
24 hours of his arrest in breach of section 22 of the Police Act. Section 22 provides:

"(1) A police officer making an arrest without warrant shall,
without unnecessary delay and subject to any provisions
under any Act as to bail or recognizance, take or send the
person arrested before a magistrate there to be charged or
before a police officer of the rank of sergeant or above or
before the police officer in charge of the police station.

(2) If it is not practicable to bring the person arrested before a
magistrate having jurisdiction within 24 hours after he has
been so taken into custody, the police officer of the rank of
sergeant or above or the police officer in charge of the police
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station shall inquire into the case and shall grant or withhold
bail in accordance with the Bail Act 1990."

[21] The plaintiff's pleadings leave much to be desired and an amended statement of
claim filed on the day the trial began still failed to rectify the inconsistencies in the
relevant dates. The principal inconsistency is found in the dates of the alleged false
imprisonment. The plaintiff identifies his period of imprisonment in his statement of
claim as being the period from 22 November 2006 until 20 December 2006 but then

250 he goes on to claim that he "was unlawfully imprisoned or detained for 17 days"
which is obviously a lesser period of time than the 28 day period between 22
November and 20 December. It behooves all counsel to take great care with their
pleadings and submissions so as to present their client's case in a clear and accurate
manner. If there are inconsistencies and uncertainties then they should be rectified
through appropriate application for amendment. The Court cannot be left to speculate
as to counsel's intention.

[22] There was conflicting evidence as to when the plaintiff was, in fact, taken before

a magistrate. For the Crown, Inspector Mema Latu told the Court that he took the

plaintiff before Magistrate Mafi on 25 November 2006 and the magistrate then
260 ordered that be kept in custody until 20 December 2006.

[23] The inspector explained that in the "circumstances that existed in Nuku'alofa"
during the period immediately following on from the riots, it was no longer practical
to follow the usual procedure of taking an arrested person before a magistrate at the
court or at the magistrate's home. A special room had, therefore, been set up at the
police station for the use of magistrates and arrested persons would be taken before
the magistrate who happened to be on duty at that special office on the particular day.

[24] The inspector produced a photocopy of a page from the police station cell book
which included the entries relating to the plaintiff. The English translation of the entry
made by the inspector on 25 November 2006 reads: "Mag. S. Mafi ordered to be

270 detained to the 20/12/06 Ref SD 65 11:30 hours 25/11/06." The letters "SD" stand for
"station diary". The inspector was unable to produce the relevant station diary. He
told the Court that it had "gone missing."

[25] In his evidence, the plaintiff strongly denied that he had been taken before a
magistrate on 25 November. He was adamant that the first time he had seen a
magistrate was when he saw Magistrate Mafi on 20 December 2006 and on that day
the magistrate had ordered his release from custody. Mr Edwards challenged
Inspector Latu's evidence to the contrary and said that it raised a number of
unanswered questions.

[26] Mr Edwards reminded the Court that he had called on behalf on the plaintiff two
280 witnesses who were also in custody on 25 November 2006 and, according to the cell
book entries, they were allegedly seen by Magistrate Mafi on that day and the
magistrate had ordered them to be kept in custody until 20 December 2006. These
two witnesses told the Court that they were being kept in custody at the Nukunuku
Police Station on 25 November and at no time that day did they see Magistrate Mafi.
When this evidence was put to Inspector Latu in cross-examination, the inspector said
that they had been brought into the Central Police Station to be seen by Magistrate
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Mafi on 25 November but in their evidence the witnesses had denied leaving the
Nukunuku Police Station any time that day. Like the plaintiff, they claimed that the
first and only time they saw a magistrate was on 20 December 2006. Both these
witnesses appeared to be credible. Mr Edwards also noted that the time shown in the
cell book when Magistrate Mafi allegedly saw one of the accused from Nukunuku
was 1130 hrs which was exactly the same time that, according to the cell book, the
plaintiff had been allegedly taken before Magistrate Mafi.

[27] Perhaps the strongest submission made by Mr Edwards in relation to this conflict
of evidence was expressed as follows:

"12. On 25 November 2006 it was the third day the plaintiff
was under handcuff (sic) and he was experiencing great pain.
If he was taken before a magistrate he would have surely
asked the magistrate to release the handcuffs. It would have
been an opportunity for him to seek relief but the fact remains
that the plaintiff was not afforded that opportunity.”

I must say that | find that submission quite compelling. The Crown accepted that the
plaintiff had had his hands handcuffed behind his back continuously between 22 and
28 November.

[28] One of the other witnesses called by the plaintiff, who | found to be totally
credible, was a 30 year-old schoolteacher, Tevita Ma'ameivai Latu. He had been
arrested on a charge of treason arising out of the riots but the charge was later
dropped. Mr Latu was kept in cell No. 7 along with the plaintiff. He told the court that
the plaintiff's wrists had started to swell up "from the early stages" of having them
handcuffed. He continued:

"His hands were puffy. | think the cuffs were very tightly put
on. They caused a lot of pain. Every time he moved they
clicked and got tighter and tighter. He had to remain still at
most times. The cuffs were causing a skin rash -- like
suffocating his hands. Just got worse and worse."

[29] Against that background, the suggestion that the plaintiff was seen by Magistrate
Mafi on 25 November (his third day in handcuffs) with his hands still handcuffed
behind his back simply defies credibility. I cannot accept that the magistrate would
have seen the plaintiff with his hands handcuffed behind his back and have simply
allowed him to be taken back to cell No. 7 under that same restraint. At the same
time, | find it difficult to accept that Magistrate Mafi would have made an order under
section 22 of the Police Act without actually seeing the accused. That is the whole
purpose of section 22. An accused person is to be taken or sent before a magistrate
there to be charged.

[30] It was open to counsel to subpoena Magistrate Mafi and his evidence may well
have clarified some of the issues in dispute. For whatever reason, however, the
magistrate was not called as a witness.
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[31] My conclusion, therefore, is that the plaintiff had been lawfully arrested but his
detention became unlawful when the police failed to take or send him before a

330 magistrate as required by section 22 of the Police Act. The plaintiff is entitled to
damages for false imprisonment from that point on.

[32] For the record, I note that in its pleadings, the defendant referred to the
Emergency Powers (Maintenance of Public Order) Regulations 2006 which came into
effect the day after the riots on 16/11/06 but no submissions were presented by either
counsel in relation to those regulations.

Damages

[33] I deal first with the issue of damages for false imprisonment. The principles were
restated by the Court of Appeal in Edwards v Pohiva [2003] Tonga LR 231. False
imprisonment is a tort of strict liability. There is no onus on the plaintiff to prove that

340 the imprisonment was unlawful or malicious. Once the plaintiff establishes the fact of
imprisonment, that is sufficient to make out a prima facie case and the onus then falls
on the defendant to prove that the detention was lawful.

[34] When a suspect is taken before a magistrate pursuant to section 22 of the Police
Act to be charged, there is a presumption in the Bail Act 1990 in favour of bail. In
other words, the magistrate at that point in time is required to release the accused on
bail unless he is satisfied that one or other of the five circumstances stipulated in
section 4 (1) of the Bail Act have application. One of the stipulated grounds for
refusing bail is if there are substantial grounds for believing that the suspect might
interfere with witnesses or otherwise obstruct the course of justice.

350 [35] In other words, it is conceivable that even had the police complied with section
22 and taken the plaintiff before a magistrate to be charged, the magistrate may have
ordered his continued detention in custody. The question arises as to whether, in those
circumstances, the plaintiff is still entitled to recover damages.

[36] In Roberts v Chief Constable of Cheshire [1999] 1 WLR 662 the English Court
of Appeal was faced with a not dissimilar factual situation. That case was concerned
with the English statutory equivalent of section 22 of the Police Act. Part IV of the
(English) Police and Criminal Evidence Act 1984 (PACE) sets out the rules limiting
the period in which an arrested person may be detained in police custody. Although
not identical in wording to the English provisions, section 22 of the Police Act is
360 similar in effect in that it has been interpreted by the court to mean that an arrested
person shall not be kept in police detention except in accordance with its provisions.

[37] Section 34 of PACE provides that "A person arrested for an offence shall not be
kept in police detention except in accordance with the provisions of this Part of
this Act" (emphasis added). In other words, the legality of the detention is explicitly
conditional on compliance with certain matters. Section 22 of the Police Act does not
expressly spell out those same consequences but there no longer can be any doubt that
compliance with the requirements of section 22 is mandatory and that any breach will
give rise to an action for false imprisonment — see Fifita v Fakafanua [1998] Tonga
LR 127, 134 and Lavaka v Ministry of Police [2000] Tonga LR 17, 24.
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[38] Commenting on the relevant English statutory provisions, Clerk & Lindsell on
Torts (19th ed) 15-32 states: "Any significant breach of the provisions of Pt IV
would seem to render further detention of that person unlawful and constitute false
imprisonment."

[39] In Roberts the plaintiff had been arrested on suspicion of conspiracy to burgle
and had been taken to the police station for questioning. Section 40 of the (English)
Police and Criminal Evidence Act 1984 required the detention of a person kept in
police custody to be reviewed by a custody officer not later than six hours after his
detention began. The plaintiff's detention in police custody had begun at 11:25 p.m.
His review, which should have been carried out within six hours, i.e. by 5:25 a.m.,
was not carried out until 7:45 a.m. It was common ground that had the review being
carried out on time the police would have been authorised to continue the plaintiff's
detention. Mr Roberts brought a claim for false imprisonment for his unlawful
detention between 5:25 a.m. and 7:45 a.m. The judge held that the failure to conduct a
timely review rendered the plaintiff's detention unlawful and he was therefore entitled
to damages for his detention for the 2 hour and 20 minute period between 5:25 a.m.
and 7:45 a.m. He gave judgment for the plaintiff in the sum of £500.

[40] On appeal it was argued on behalf of the defendant Chief Constable that the
plaintiff could only prove false imprisonment if he could show that if the review had
been carried out at the appropriate time he would have been released. The Court of
Appeal held that the plaintiff was entitled to review by 5:25 a.m. and in the absence
of that review he was in principle entitled to liberty. His further detention was
therefore unlawful. It had also been argued on behalf of the Chief Constable that
instead of £500, the judge should only have awarded nominal damages because if a
review had taken place on time the plaintiff would still have been detained.
Commenting on this submission, Clarke L.J., delivering a judgment with which the
other members of the Court of Appeal concurred, said (p 668):

"It is my view that this was an infringement of the plaintiff's
legitimate rights to have his case reviewed and that, although
the outcome may not have been affected by the failure to
review in time, this infringement cannot be regarded as a
purely nominal matter or a matter compensatable by entirely
nominal damages. There are rules, the police must stick to
them. . . . The question is whether the judge should have
ordered only nominal damages on the basis that if the police
had acted properly and carried out a review the plaintiff
would have been detained anyway. | see the force of that
submission. At first sight it seems wrong that a person who,
but for the unfortunate mistake that was made, would have
been detained throughout the relevant period, should be
entitled to damages for his detention during that period.
However, | have reached the conclusion that the submission
cannot be accepted.
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As | have already said, it is common ground that the tort of
false imprisonment is actionable per se, that is without proof
of special damages. It does not, of course, follow that a
plaintiff who has been falsely imprisoned can recover
something more than nominal damages. As a matter of
general principle such a plaintiff is entitled to be put into the
position in which he would have been if the tort had not been
committed."

[41] The Court of Appeal upheld the award of £500 but noted that the amount was
"substantially more" than it would have awarded particularly given the fact that the
plaintiff had been asleep during the 2 hour and 20 minutes in question.

[42] In a very recent (last month) case the English Court of Appeal distinguished the
Roberts decision — see R (SK) v SSHD [2008] All EK(D) (6 November 2008) and
suggested that non-review by a Magistrate did not give rise to an action in false
imprisonment and the remedy for any such failures lay elsewhere. The SK decision
can clearly be distinguished, however, because the rules in that case were contained
in secondary legislation whereas in the present case they are contained in statute. In
section 22 of the Police Act Parliament can be taken to be signalling that the
provisions outlined are mandatory conditions for lawful detention (even if the section
fails to say so in as many words). Roberts, therefore, indeed applies.

[43] In summary it seems to me that the "review" which the police failed to have
carried out in a timely manner in the Roberts case is similar in principle to the review
the magistrate would have had to carry out in the instant case had the plaintiff been
taken before him promptly as required under section 22 of the Police Act. In section
22 Parliament has prescribed specific provisions to protect the individual against the
excess or abuse of the powers of arrest and detention. Even in times of emergency,
the police are not above the law. As Clarke L.J. expressed it in Roberts: "There are
rules, the police must stick to them."

[44] One of the most recent authorities in the Kingdom on the question of damages
for the tort of false imprisonment is the decision of the Court of Appeal in Edwards v
Pohiva where the court awarded $30,000 to two of the plaintiffs and $27,000 to the
third plaintiff on account of general and aggravated damages. The period of the false
imprisonment covered 26 days. The court acknowledged that in Tonga the award was
"a very substantial amount.” The larger sum equated to $1153 per day.

[45] There are significant differences between the circumstances of that particular
case and the one before me. Not least of all, the Court of Appeal specifically noted as
aggravating features the fact that the plaintiffs were law-abiding citizens and yet "for
reasons beyond comprehension™ they were held in the maximum security section of
the prison. In the present case it was accepted that the plaintiff had committed the
serious offence of unlawfully beginning to damage the Ministry of Finance Building
while being part of a riotous assembly.

[46] Another feature of the case before me is that the plaintiff, very fairly, made no
complaint at all during his evidence about his treatment at the Nukunuku Police
Station where he was detained between 28 November and 20 December. In cross-
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examination he confirmed that he was not kept in handcuffs at Nukunuku and he
described the food he was given at Nukunuku as being "very good because visitors
would come and bring food there."

[47]1 1 have approached the assessment of quantum for the period of false
imprisonment in two stages. First, for the undoubtedly more serious initial period
when, after he should have been taken before a magistrate, he was unlawfully
detained at the Central Police Station until 28 November and then | turn to the second
stage when he was detained at Nukunuku Police Station.

[48] In his pleadings, the plaintiff simply claims "damages". Such damages are
usually referred to as general damages and they are only awarded as compensation to
the plaintiff for the injury or damage he has suffered from the false imprisonment.
Another form of compensatory damages are what is known as aggravated damages
and they can only be awarded when there are aggravating features about the
defendant's conduct which justifies the making of such an award. There is authority to
the effect that aggravated damages can only be awarded when they have been
specifically claimed by the plaintiff -- see Thompson v Commission of Police [1997] 2
All ER 762, 774. In the present case aggravated damages were not specifically
pleaded but counsel for the defendant conceded that they should be recoverable. |
think that this concession was properly made. In his statement of claim, the plaintiff
certainly identified the conduct that would support such a claim.

[49] For compensatory and aggravated damages during the period the plaintiff was
unlawfully detained in handcuffs at the Central Police Station, | award damages in the
sum of $2400.

[50] For the remaining period at Nukunuku (bearing in mind that the total number of
days the plaintiff claims in respect of is only 17) my award is based on a much
reduced scale which contains no element of aggravated damages. My assessment
takes into account the real value of money in the Kingdom and the fact, which is
common knowledge, that a large percentage of the workforce is unemployed with no
available government benefits or regular source of income.

[51] My award for the second period of detention at Nukunuku is in the amount of
$550 making a total award of damages on account of the false imprisonment in the
sum of $2950. The plaintiff has not sought exemplary damages and there is clear
authority that a claim for exemplary damages must be specifically pleaded. The
defendant has made no concessions in relation to the question of exemplary damages.

Damages for assault

[52] The plaintiff's second head of damages claim is on account of the assault and the
consequential pain and suffering and injury he thereby suffered during the six-day
period he was incarcerated at the Central Police Station with his hands handcuffed
behind his back. Counsel for the plaintiff described this treatment as "torture™ but he
acknowledged that Tonga was not a party to the United Nations Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment which
came into force on 26 June 1987. It is now accepted by most international jurists that
the prohibition against torture is part of customary international law, and, furthermore
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500 it is a jus cogens rule from which States cannot derogate — whether they are a party to
the various treaties which prohibit it or not.

[53] I accept counsel's description of the assault in question as "torture™. | can think of
no better word for it. The pain, suffering and humiliation endured by the plaintiff
during that period of time would have undoubtedly been severe in every respect. It
was inflicted intentionally and unlawfully by police officers. In this day and age no
suspected person in police custody should be subjected to that type of treatment.

[54] Inevitably in cases of this nature, there is going to be some overlap between an
award of damages for assault and an award of aggravated damages but in reaching my
assessment | have done my best to avoid the risk of a double counting. To that extent

510 I can confirm that had this particular head of claim, i.e. the assault, stood on its own,
the amount awarded would have been considerably greater. As it is, however, the
figure | fix for damages in respect of the unlawful assault is $1500.

Summary
[55] The plaintiff succeeds in his claim and is entitled to damages against the

defendant in the total sum of $4450 made up as explained above. He is also entitled to
costs in an amount to be either agreed or taxed by the Registrar.



