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Vaitulala v Cook anors (SC)

Vaitulala v Cook anors

Supreme Court, Nuku'alofa
Ford CJ
CV 751/2007

14-17 December 2009; 5 February 2010

Tort — conversion of boat — boat sold to second defendant — claim proved —
damages awarded

The plaintiff owned a 25 foot fibreglass boat which was anchored along the foreshore.
He resided principally in the United States and he had left the boat in the care of Papa
Mauala and his son 'Etuate. The plaintiff claimed that the first defendant unlawfully
converted the boat to his own use and on-sold it to the second defendant who in turn
sold it to the Free Church of Tonga, which was named as the third defendant. The
plaintiff said that the first defendant was aware that the boat was in the care of the
Maualas; that the second defendant became aware after he purchased the boat that it
had belonged to the plaintiff and that the Free Church of Tonga also knew that the
boat was in the care of the Maualas for a certain period of time. At the
commencement of the hearing, counsel for the plaintiff withdrew the claim against
the third defendant without any order as to costs. In his prayer for relief, the plaintiff
sought the return of the boat which was currently in the possession of the Free Church
of Tonga but, by abandoning his claim against the third defendant, he automatically
ruled out any prospect of having the boat returned to him. In his alternative prayer for
relief he sought damages in the sum of $10,000 for the market value of the boat at the
time of the alleged conversion together with special damages in the sum of $5,000 for
loss of use of the boat. The first defendant denied having any knowledge that the boat
belonged to the plaintiff or, that at the time he took possession of the boat in May
2003, it was in the care of the Maualas. The second defendant also denied having any
knowledge that the boat was owned by the plaintiff when he purchased it from the
first defendant and he claimed to have been a bonafide purchaser for value.

Held:

1. Conversion was an act of deliberate dealing with a chattel in a manner
inconsistent with another's right whereby that other was deprived of the
use and possession of it. The essence of the wrong was the unauthorised
dealing with the claimant's chattel so as to question or deny his title to it.
There was no obligation on the finder of a chattel to take it to the true
owner.
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2. There were certain conflicts in the evidence but even accepting completely
the first defendant's version of events and the fact that he acted in good
faith in reliance on the advice given to him by a police officer, under well-
established principles of law, those findings were insufficient to relieve the
first defendant from liability in respect of the plaintiff's claim in
conversion.

3. The position regarding the second defendant was also covered by the
established legal principles relating to the tort of conversion. "Prima facie
anyone who receives property by sale, pledge or gift from a non-owner
commits conversion whether or not he knew or had reason to know of the
latter's defect in title.”

4. As to damages, the sale price negotiated between the first and second
defendants of $1500 represented the true market value of the boat at the
time of its conversion by each defendant. The plaintiff also claimed special
damages in the sum of $5,000 for loss of use of the boat but there was no
evidence before the court in support of that part of the claim. The evidence
was that had it not been for the events giving rise to the claim, the boat
would have remained at its mooring unused and depreciating in value.

5. The plaintiff succeeded in his action and he was entitled to judgment
against the first and second defendants in the sum of $1500 together with
costs (one set only) to be agreed or taxed. The plaintiff could not recover
twice over, however, and any damages he actually received from one
defendant would have to be taken into consideration in any assessment of
his entitlement against the other.

Cases considered:
BBMB Finance Ltd v Eda Holdings Ltd [1991] 2 All ER 129
Capital Finance Co Ltd v Bray [1964] 1 All ER 603
Lusitania, The [1986] QB 384
Parker v British Airways Board [1982] 1 All ER 834
R H Willis and Son v British Car Auctions [1978] 2 All ER 392

Statutes considered:
Criminal Offences Act (Cap 18)
Merchant Shipping Act 1894 (UK) now repealed
Shipping Act (Cap 136)

Counsel for the plaintiff : Mr Fa'otusia
Counsel for the first and second defendants . Mr Kaufusi
Judgment

The claim

[1] The plaintiff owned a 25 foot fibreglass boat which at all material times was
anchored along the foreshore adjacent to Vuna Road on the main Island of
Tongatapu. He resided principally in the United States and he had left the boat in the
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care of Papa Mauala and his son 'Etuate. In this proceeding he claimed that the first
defendant unlawfully converted the boat to his own use and on-sold it to the second
defendant who in turn sold it to the Free Church of Tonga, which was named as the
third defendant. The plaintiff alleged that the first defendant was aware that the boat
was in the care of the Maualas; that the second defendant became aware after he
purchased the boat that it had belonged to the plaintiff and that the Free Church of
Tonga also knew that the boat was in the care of the Maualas for a certain period of
time.

[2] At the commencement of the hearing, counsel for the plaintiff withdrew the claim
against the third defendant without any order as to costs. In his prayer for relief, the
plaintiff seeks the return of the boat which is currently in the possession of the Free
Church of Tonga but, by abandoning his claim against the third defendant, he has
automatically ruled out any prospect of having the boat returned to him. In his
alternative prayer for relief he seeks damages in the sum of $10,000 for the market
value of the boat at the time of the alleged conversion together with special damages
in the sum of $5,000 for loss of use of the boat.

[3] The first defendant (who for ease of reference | will refer to as "Alipeti") denies
having any knowledge that the boat belonged to the plaintiff or, that at the time he
took possession of the boat in May 2003, it was in the care of the Maualas. The
second defendant also denies having any knowledge that the boat was owned by the
plaintiff when he purchased it from the first defendant and he claims to have been a
bonafide purchaser for value.

The case for the plaintiff

[4] The 72-year-old plaintiff told the court that he could not remember when he
purchased the boat but he bought it from his wife's cousin for $8,000. It was 25 feet
long and was driven by a 60 hp outboard motor. He said that the reason why he
purchased the boat was because he was proposing to develop a kava farming venture
on Tofua Island in the Ha'apai Group of Islands. Tofua is the Island where Captain
Bligh and his 18 loyal crew landed for supplies in their 23 foot open boat on the
evening of the infamous mutiny of the Bounty in April 1789.

[5] The plaintiff planned to use the vessel for travelling between Ha'apai and Tofua.
However, he told the Court that the kava plantation was not a success because much
of the crop was stolen. It appears that the farming venture he described took place in
around 1999 and 2000. The plaintiff was, in fact, very vague on dates but he thought
that it was about 2001 when he brought the boat back to Tongatapu, moored it at
Sopu and allowed it to be used by the Maualas. He then returned to the States.

[6] The key witness for the plaintiff was 42-year-old 'Etuate Mauala ("'Etuate"). He
also was very vague on dates and in his examination in chief he gave no indication at
all as to when the boat in question was allegedly converted by 'Alipeti. 'Etuate
claimed that the boat was moored at Sopu sometime prior to 2002 and he and his
father used it for fishing purposes. He said that 'Alipeti would have been aware that
he and his father used the boat because his boat and 'Alipeti's boat were moored at
Sopu only about 15 or 20 meters apart.



120

130

140

150

160

[2010] Tonga LR

[7] In cross-examination it was put to 'Etuate that 'Alipeti would say that he first
became aware that the boat in question was moored at Sopu and that 'Etuate and his
father were using it for fishing purposes in 2002 and then in late 2002 'Alipeti noticed
‘Etuate and a woman using the boat. 'Etuate agreed with that proposition. He also
confirmed that the woman 'Alipeti was referring to was his wife and that she went
fishing with him after his father passed away. Mr Kaufusi put it to the witness that his
father had passed away towards the end of 2002 but, rather surprisingly, 'Etuate could
not recall the year of his father's death.

[8] Without being able to give the Court any indication whatsoever as to dates (not
even the year), 'Etuate said that one morning when he was about to go to 'Eua on the
ferry, he noticed that the boat was missing from where it was moored. He said that
there had been a strong wind the night before. In cross-examination, it was revealed
that the boat had gone missing not from its usual mooring at Sopu but from another
mooring it had been moved to at Kolomotu'a, approximately a mile from the Sopu
site. 'Etuate had moved it to the Kolomotu'a mooring, where it was closer to the
plaintiff's Tonga residence, at the request of a third-party. The evidence was that it
had been moved to the Kolomotu'a mooring approximately 2 or 3 months beforehand.

[9] 'Etuate did not say what time the ferry had departed for 'Eua on the day in
question but he told the court that after he noticed the boat missing from the
Kolomotu'a mooring he drove along the foreshore and found that someone had
moored it near its old site back at Sopu. In cross-examination he agreed that he had
noticed that someone had placed the trunk of a coconut palm under the boat to protect
it from damage. He made no inquiries at that point as to who had been responsible for
mooring the boat back at Sopu but he proceeded to catch the ferry to the Island of
'Eua where he remained for one month working on a plumbing job.

[10] 'Etuate told the Court that on the day he arrived back from 'Eua he went to check
on the boat and it was no longer at Sopu. He said that he was told by some local
rugby players that 'Alipeti had taken custody of the boat. His evidence was that he
then went to 'Alipeti's house and asked 'Alipeti if he had gone to the police about the
boat and 'Alipeti said that that was true and he had already sold the boat to a guy from
Puke for $1500. He said he asked 'Alipeti why he did that when he knew very well
that the boat belonged to him and his father and 'Alipeti said that he thought he had
sold the boat to someone else. When this evidence was later put to 'Alipeti he strongly
denied the story and said that 'Etuate had never visited his home.

[11] The next witness called by the plaintiff was 47-year-old Nakita Tu'itavake. He
told the Court that he was a good friend of the plaintiff's son and he helped him look
for the boat. He said that he had a lot of relatives at Puke and when he went out to
that village with the plaintiff's son and made inquiries about the boat his uncle told
him that a guy named Puni (son of the second defendant) had the boat. The uncle told
him that the story was that the boat had been lost and then found and Puni had
purchased it. Nakita visited Puni's home and he was told that the boat had, in fact,
been purchased by his father, the second defendant. He then tried to see the second
defendant at his office in Nuku‘alofa but the latter did not want to see him. In cross-
examination Nakita agreed that these events took place in late 2004 or early 2005 but
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it is difficult to reconcile those dates with other evidence. That, essentially, was the
case for the plaintiff on liability.

The case for the defendants

[12] The first defendant, 69-year-old 'Alipeti Cook, told the Court that he had been a
fisherman since 1971. He had his own 22 foot fishing boat which he kept moored at
Sopu although he lived at Tofoa. He sometimes goes and works on his plantation. He
said that in 2002 he had noticed that Papa and 'Etuate Mauala were fishing using the
boat in question which was moored not far from his own boat at Sopu but towards the
end of 2002 'Etuate would go out fishing with a woman who, the evidence disclosed,
was his wife. 'Alipeti's son told him one day that he had heard in the kava club that
Papa had passed away. In early 2003 he noticed that the boat was not used during the
month up to mid-February and then the boat disappeared altogether for a period of
approximately 2 months. 'Alipeti did not know what had happened to it.

[13] 'Alipeti said that he and his two sons continued fishing up until May 2003 but
there was a period in early May when there were strong winds and the fishing was not
good. At the end of the second week in May they caught nothing and so he decided to
leave the nets out and to check upon them the following week. On the following
Sunday night he heard a wind warning over the radio and so he and his two sons
awoke at 6 a.m. on the Monday and at approximately 7:30 a.m. they set out to check
the nets. Although the witness did not mention any specific dates, the evidence
indicated that the Monday he was referring to would have been Monday 19 May
2003.

[14] As 'Alipeti and his two sons sailed out to check their nets off the northern coast
of Tongatapu, one of the sons sighted a boat stuck on the reef near Polo'a Island. It
turned out to be the boat which is now the subject matter of this litigation. It was
approximately 1000 meters out from the shoreline and it was stuck fast up against the
rocks of the reef. The boat was damaged and full of sea water. Part of the framework
that secured the anchor had broken away and there was a hole in the side of the boat.
The men secured it by rope and continued out to sea to check their fishing nets.

[15] After collecting their nets, the men returned to the reef and towed the stricken
boat back to their mooring at Sopu. Because it was full of sea water, they had to tow
it backwards. 'Alipeti estimated that it took about three hours to tow the boat back
into shore and that it was approximately 11:30 a.m. when they eventually arrived at
Sopu. At Sopu, the three men clambered into the sea and tried to bring the boat in as
close to shore as possible. They then tied a coconut trunk under the boat to prevent
further damage from contact with the rocky seabed. After securing the boat in
position, 'Alipeti returned home to change his clothing and then he travelled into
Nuku'alofa to inform the police about the boat the men had found.

[16] 'Alipeti explained to the Court that he had seen a television programme where
the police had informed the public that if anyone found lost goods they had to report
the finding to the police and if the goods were not claimed within 24 hours then they
belonged to the government. 'Alipeti gave a full description of the boat to the police.
The police officer told him that the boat could not be brought to the police station and
so he asked 'Alipeti to look after it for a month. 'Alipeti agreed to do so. It remained
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moored at Sopu. 'Alipeti told the court that he did not know who owned the boat. He
had recognised it as the one that he had seen 'Etuate using in 2002 but the Maualas
had never told him that the boat belonged to them and he had no knowledge of the
plaintiff. He had had not seen 'Etuate since early January 2003 and he had no idea
where 'Etuate lived.

[17] Almost 1 month later the second defendant, 'Ikani Vaitohi, approached 'Alipeti
and enquired about purchasing the boat. 'lkani had previously purchased two other
boats from 'Alipeti and he had apparently heard from someone that 'Alipeti had
control of the boat in question. 'Alipeti explained to 'lkani that the boat belonged to
the police and he was looking after it for a month but one day after the month was up
‘Alipeti went back to the police station as the police had told him to do. The police
explained that no one had claimed the boat and so they asked 'Alipeti to sign a
document and they indicated to him that he then had custody of the boat. 'lkani came
again to see 'Alipeti about arranging a purchase but 'Alipeti asked to give him one
more week just in case someone claimed the boat. 'lkani came again a week later and,
as there had been no claimants, 'Alipeti sold him the boat for $1500. 'lkani then
arranged for extensive repair work to be carried out on the boat.

[18] 'Alipeti told the court that approximately 3 weeks later he received a phone call
from the police asking him to call at the police station regarding the boat in question.
As 'Alipeti did not have a vehicle at the time, the police came and collected him. He
said that he travelled in the police van, "with humiliation and disappointment”. When
he was taken upstairs at the police station he saw 'Etuate and that was the first time he
had seen him for some months. 'Alipeti again gave a statement to the police officer
recounting all that had happened in relation to the boat in question. 'Alipeti said that
the officer then turned to 'Etuate and said, "I don't know what further we can do
because 'Alipeti has done everything legally." The officer called a driver to take
'Alipeti home but 'Etuate agreed to run him home in his van. On the way to his home
'Alipeti told 'Etuate the price 'lkani had paid for the boat and he suggested that if
'Etuate could come up with that money he might be able to arrange to get the boat
back. Nothing further happened in that regard, however.

[19] The second defendant's son, 46-year-old Sione Vaitohi, told the Court that his
father was a United States citizen but in 2003 he came to Tonga and wanted to buy a
boat. They heard that 'Alipeti had a boat. They approached 'Alipeti and he told them
that he did not have legal title to the boat and he asked them to wait for another week.
They did so and then they returned and made the purchase. Sione indicated that the
$1500 figure was reasonable considering the condition of the boat and if 'Alipeti had
asked for more, they would not have made the purchase. They then arranged for the
boat to be taken to KW International, a boat building firm, for an assessment of the
repair work required. The estimate given for the repair work was approximately
$6,000. The witness recalled 'Etuate and the plaintiff's son approaching them
sometime after they had made the purchase asking for the boat to be returned to the
plaintiff. He told 'Etuate the price his father had paid for the boat and said that he
could have it back if he were to reimburse them for that amount but 'Etuate was not
interested in that proposal. The boat was retained by the second defendant and
eventually repaired at a cost of approximately $6,000. He also purchased an outboard
motor for a further $7,000. The second defendant used the boat for fishing before
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eventually selling it to the Ha'afeva congregation of the Free Church of Tonga and
then he returned to the United States.

[20] The final witness for the defendants was Malu Cook, 'Alipeti's 35-year-old son.
He is a taxi driver by occupation but he was with his father on the morning in May
2003 when they went out to check the fishing nets and he gave evidence confirming
what ‘Alipeti had told the Court regarding the discovery and recovery of the boat
from the reef at Polo‘a Island. The witness speculated that had they not recovered the
boat when they did it was likely that it would have been wrecked because it was stuck
on the reef and the waves were rough.

Submissions

[21] Both counsel presented written submissions which dealt at length with the facts
and the recognised principles applicable to the tort of conversion. Mr Kaufusi
submitted that in order for there to be a conversion, the goods must be unjustifiably
detained by the person in possession after a proper demand had been made for their
return and he stressed that there was no evidence that the plaintiff had made any such
demand prior to when the boat was sold to the second defendant.

[22] Counsel for the plaintiff challenged 'Alipeti's evidence that he had found the boat
on the reef near the Island of Polo'a and submitted that it must have been found
somewhere else because of "the timing of the alleged towing back of the boat during
low tide." This was a complicated factual submission which, it was claimed, revealed
a "major weakness" in the defence case but it was not supported by the evidence.
Counsel submitted that 'Etuate had told the court that he had seen the boat moored
back at Sopu between 9 a.m. and 10 a.m. and at that stage the tide was going out
whereas the defendant claimed it had not been moored at Sopu until 12:30 noon.
Counsel's point, as | understand it, was that if the tide was on its way out at 10 a.m. it
would have been too shallow for 'Alipeti to have towed the boat into its Sopu
mooring at 12:30 noon. The problem with this hypothesis, however, is that 'Etuate did
not say in evidence what time he saw the boat at Sopu. The defendants claimed that
they moored the boat at 11:30 a.m., not 12:30 noon and there was simply no evidence
at all about the tidal movements on the day in question. In any event, the evidence
given by the first defendant and his witness as to where the boat was found and how it
was brought back to Sopu was quite overwhelming and | accept completely their
version of those events.

[23] Mr Kaufusi referred to sub-sections (1) and (2) of section 151 of the Criminal
Offences Act. Subsection (1) makes it an offence if a person who finds lost property
fails to deliver it to the owner, district officer, town officer or police within 24 hours
after taking possession. Subsection (2) then provides for what is to happen to the
property if the owner is not discovered within one month. Mr Fa'otusia submitted,
quite correctly, that those criminal provisions have no application in civil proceedings
such as the present.

[24] The principal submission advanced by Mr Fa'otusia on the law was that 'Alipeti
could not be considered an innocent receiver of the boat as he knew that 'Etuate was
the one who usually used the boat, "and he should have told 'Etuate to come and take
care of his boat. In fact, what 'Alipeti should have done was to inquire as for 'Etuate's
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whereabouts, as a reasonable person in 'Alipeti's position would have done, instead of
reporting it to the police."”

The law

[25] Part X of the Shipping Act (Cap 136) contains a special code dealing with
"wreck and salvage". The sections under Part X set out the rules to be observed by
any person finding or taking possession of a wreck in waters lying within the limits of
Tonga. The definition of "wreck™ would include the boat which is the subject matter
of the present litigation. The legislation would appear to be based on the (now
repealed) English Merchant Shipping Act 1894 the effect of which was considered in
The Lusitania [1986] QB 384. Section 168 of the Act requires a finder of any wreck
to give notice to the receiver of wreck (the Director of Marine) and subsequent
sections set out the rules the receiver is required to act under in disposing of the
wreck. Section 171 allows the owner of a wreck to establish his claim within 12
months from the time at which the vessel was wrecked.

[26] The receiver of wreck has taken no interest in the present litigation and the
Shipping Act has not been cited or referred to by either counsel. In these
circumstances, it appears to me that the appropriate course is for this Court to treat the
claim as one to be determined according to the ordinary tortious principles applicable
to a cause of action in conversion. As indicated above, that indeed was the approach
taken by both counsel in written submissions.

[27] Conversion is an act of deliberate dealing with a chattel in a manner inconsistent
with another's right whereby that other is deprived of the use and possession of it. The
essence of the wrong is the unauthorised dealing with the claimant's chattel so as to
question or deny his title to it - see Clerk & Lindsell on Torts (2006), 19th ed, 17-
06; 17- 07. The rights and obligations of a finder were enunciated in helpful format
by Donaldson LJ in Parker v British Airways Board [1982] 1 All ER 834, 843:

"1. The finder of a chattel acquires no rights over it unless (a)
it has been abandoned or lost and (b) he takes it into his
care and control.

2. The finder of a chattel acquires very limited rights over it
if he takes it into his care and control with dishonest intent
or in the course of trespassing.

3. Subject to the foregoing and to point 4 below, a finder of a
chattel, whilst not acquiring any absolute property or
ownership in the chattel, acquires a right to keep it against
all but the true owner or those in a position to claim
through the true owner or one who can assert a prior right
to keep the chattel which was subsisting at the time when
the finder took the chattel into his care and control.

4. Unless otherwise agreed, any servant or agent who finds a
chattel in the course of his employment or agency and not
wholly incidental or collaterally there to and he takes it
into his care and control does so on behalf of his employer
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or principal who acquires a finder's rights to the exclusion
of those of the actual finder.

5. Aperson having a finder's rights has an obligation to take
such measures as in all the circumstances are reasonable
to acquaint the true owner of the finding and present
whereabouts of the chattel and to care for it meanwhile."

[28] There is no obligation on the finder of a chattel to take it to the true owner. As
Denning MR said in Capital Finance Co Ltd v Bray [1964] 1 All ER 603, 607:

"There is no obligation on a person who has another person's
goods to return them to him, except by contract. The rule is
accurately stated in Salmond on the Law of Torts (13th
Edn) at p.264:

"No one is bound, save by contract, to take a

chattel to the owner of it; his only obligation

is not to prevent the owner from getting it

when he comes for it."

[29] In the case of a finder of a chattel, the overriding principle is that unless the
chattel in question has been abandoned (which usually requires a voluntary act), and |
am not satisfied on the facts of the present case that the requisites for abandonment
have been met, the finder will only acquire title against third parties -- not against the
true owner. In other words, even if the finder behaves in an exemplary fashion, he
cannot -- until the expiry of any relevant limitation period -- obtain better title to the
goods than that enjoyed by the true owner. Thus, if the true owner turns up (as in the
present case) and asks for the return of the item in question, the finder is liable in
conversion if he refuses to hand it over, or if he has on-sold it. The position is
authoritatively stated in Halsbury's Laws of England ( Vol 3 (1) (2005 Reissue):

"11. Bailment by finding.

"If a finder actually takes a lost chattel into his custody, he
constitutes himself a depositary, and assumes the obligations
of a depositary to the true owner, including the obligations to
take reasonable steps to locate the owner and acquaint him
with the finding and the present whereabouts of the chattel, to
exercise due care for the safety of the chattel until it's returned
to the owner and to return it to him on demand. Further, the
finder cannot claim a lien on the chattel for any expense to
which he may have been put in keeping or preserving it.
Unless the true owner has intentionally abandoned the chattel,
his title to it is not lost and he may recover the chattel,
provided that his right to bring a claim has not become barred
by lapse of time, from anyone in whose hands it may be
found.”
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[30] Clerk and Lindsell on Torts at 17-68 reaffirms the position:

"The general rule is clear: a defendant is liable in conversion
whether or not he knew, or had reason to know, that what he
was doing infringed the claimant 's rights. A claimant who
proves (a) a dealing with the goods in a manner inconsistent
with his rights and (b) an intention in the defendant to deny
his right or to assert a dominion which is in fact inconsistent
with such right, has made out the ingredients of the tort, even
if the defendant neither knew nor ought to have known that he
was acting unlawfully and acted entirely without negligence. .
.. Thus a defendant is always liable if he has taken the goods
as his own, or used them as if they were his own. So prima
facie anyone who receives property by sale, pledge or gift
from a non-owner commits conversion whether or not he
knew or had reason to know of the latter's defect in title."

Discussion

[31] At common law, the general area of personal property law is in many respects
undeveloped and underanalysed. As Lord Denning noted in R H Willis and Son v
British Car Auctions [1978] 2 All ER 392, 395:

"The common law has always acted on the maxim: nemo dat
quod non habet. It has protected the property rights of the true
owner. It has enforced them strictly as against anyone who
deals with the goods inconsistently with the dominion of the
true owner. Even though the true owner may have been very
negligent and the defendant may have acted in complete
innocence, nevertheless the common law held him liable in
conversion."

[32] The principle is expressed by Balkin & Davis in the Law of Torts (2nd ed) 76 in
these terms:

"Mistake and good faith are irrelevant. Liability is founded
upon what has been regarded as a salutary rule for the
protection of property, namely, that person's deal with the
property in chattels or exercise acts of ownership over them at
their peril."

[33] In R H Willis and Son, Lord Denning noted that in some instances the strictness
of the law had been mitigated by statute and in that way some protection had been
given to innocent handlers or acquirers of the chattel in question. The provisions of
part X of the Shipping Act referred to above for example, if complied with, would
have provided full protection for the defendants in this case. Unfortunately for them,
however, the legislative provisions in question were not invoked.



430

440

450

460

Vaitulala v Cook anors (SC) 11

[34] There are certain conflicts in the evidence but it seems to me that even accepting
completely the first defendant's version of events and the fact that he acted in good
faith in reliance on the advice given to him by a police officer, under the well-
established principles of law referred to above, those findings are insufficient to
relieve him from liability in respect of the plaintiff's claim in conversion.

[35] The position regarding the second defendant is also covered by the established
legal principles relating to the tort of conversion. As noted in the extract quoted above
from Clerk and Lindsell, 17-68, "Prima facie anyone who receives property by sale,
pledge or gift from a non-owner commits conversion whether or not he knew or had
reason to know of the latter's defect in title." The learned authors go on to state, 17-
88:

"Where goods are repeatedly converted, prima facie, each
conversion is a separate tort carrying a separate liability."

And, at 17-120:

"The owner of the chattel who has been deprived of his
possession may well have a remedy against more than one
person. For example, A may have wrongfully taken it and B
may afterwards have bought it, sold it or wrongfully detained
it. A and B are here not joint tortfeasors; there is a perfectly
independent right of action against each."

[36] The doctrine of constructive notice does not normally apply to commercial
transactions and there is no general duty on the buyer of goods in an ordinary
commercial transaction to make inquiries as to the right of the seller to dispose of the
goods - see Benjamin's Sale of Goods (7th ed), 7-047. The transaction in question,
however, could hardly be described as an ordinary commercial transaction. The
second defendant had notice of the dubious title of the first defendant. The latter had
told him that the boat was with the police and he specifically mentioned that he did
not have title. In those circumstances, it is axiomatic that the plaintiff must also
succeed in his claim against the second defendant.

Damages

[37] At common law the measure of damages to which a claimant is entitled for
deprivation of his goods is normally their market value at the date of conversion but
the courts have rejected the proposition that there is some universal rule of law
governing the assessment of such damages which can be applied by a rule of thumb --
see BBMB Finance Ltd v Eda Holdings Ltd [1991] 2 All ER 129.

[38] My finding on the facts is that the sale price negotiated between the first and
second defendants of $1500 represented the true market value of the boat at the time
of its conversion by each defendant. The plaintiff also claims special damages in the
sum of $5,000 for loss of use of the boat but there is simply no evidence before the
court in support of that part of the claim. On the contrary, the evidence is that had it
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not been for the events giving rise to this claim, the boat would have simply remained
at its mooring unused and depreciating in value.

Conclusion

[39] The plaintiff succeeds in his action and he is entitled to judgment against the first
and second defendants in the sum of $1500 together with costs (one set only) to be
agreed or taxed. The plaintiff cannot recover twice over, however, and any damages
he actually receives from one defendant will have to be taken into consideration in
any assessment of his entitlement against the other.
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R v Di

Supreme Court, Nuku'alofa
Ford CJ
CR 179/2009

4,5,8,9, 12,19, 23, and 25 February 2010; 25 February 2010

Criminal law — charges of assault and bodily harm — self-defence rejected —
convicted

The 32 year old accused first arrived in Tonga from China on 1 September 2009. On
the night of 16 October 2009 the accused was alleged to have caused harm to the
three complainants by slitting the hand and forearm respectively of the two female
complainants and cutting the stomach of the male complainant. The weapon allegedly
used was a razor sharp utility knife. He was charged with one count of common
assault and three counts of bodily harm involving the three Chinese complainants.
The accused pleaded not guilty and defended himself. Neither he nor any of the other
Chinese witnesses could speak English or Tongan. The accused challenged the
Crown's allegation that he had caused the knife wounds to the three complainants. He
admitted causing injury to one of the complainants but argued that that was in self-
defence after they attacked him. He submitted that the injuries to the other
complainants were caused by glass from broken beer bottles in the karaoke room at
the restaurant.

Held:

1. The essential elements of the offence of causing bodily harm were not in
dispute. There was ample evidence that each of the three complainants
suffered bodily harm. The only real issue was whether there was any
substance in the accused's allegation that at all material times he was
acting in self-defence.

2. The court was in no doubt that the accused carried out the assault and
bodily harm offences described in the indictment. The court was also
convinced that there was no element of self-defence. The accused was the
initiator and perpetrator. No one had attacked or attempted to attack him.

3. The accused was convicted on all counts.

Cases considered:
R v Fanua anor [2005] Tonga LR 264
R v Makafilia [2005] Tonga LR 448
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Statute considered:
Criminal Offences Act (Cap 18)

Counsel for the Crown : Ms Puloka and Mr Sisifa
The accused appeared in person

Oral judgment

The charges

[1] The 32 year old accused first arrived in Tonga from China on 1 September 2009.
He is charged with one count of common assault and three counts of bodily harm
involving three Chinese complainants -- one male and two females. The offences are
alleged to have been committed at the Green Island Restaurant in Ma'ufanga where
the accused worked as a handyman and waiter. One of his duties was to look after the
karaoke equipment.

[2] The incident occurred on the night of 16 October 2009. The accused is alleged to
have caused harm to the three complainants by slitting the hand and forearm
respectively of the two female complainants and cutting the stomach of the male
complainant. The weapon allegedly used was a razor sharp utility knife. The accused
pleaded not guilty and defended himself. Neither he nor any of the other Chinese
witnesses could speak English or Tongan and the court is obliged to the Chinese
interpreter who assisted throughout the trial.

[3] The accused challenged the Crown's allegation that he had caused the knife
wounds to the three complainants. He admitted causing injury to one of the
complainants but argued that that was in self-defence after they attacked him. He
submitted that the injuries to the other complainants were caused by glass from
broken beer bottles in the karaoke room at the restaurant. He conducted his defence
with some skill and gave and called evidence on his own behalf. This morning he
took just under one hour in presenting his very detailed closing submissions to the
court.

Background

[4] In order to understand the accused's alleged motive it is necessary to explain a
little about the background to the first complainant, 34-year-old Du Chun Juen. She
told the court that she arrived in Tonga on 23 June 2009 but she was in the Kingdom
because a woman, Liu Li Rong, had lied to her back in China about a job. Juen
explained to the court that she had met Rong in China through a mutual friend and
Rong had offered her a job in her restaurant in Tonga as a waitress at a salary of US
$1500 per month. Juen had to pay Rong ¥40,000 to secure the job and she then had to
pay for her own airfares to Tonga. When Juen arrived in the Kingdom she was met at
the airport by Rong who immediately seized her passport explaining that she needed
to arrange a work permit. Rong then took her to a house in Ha'ateiho where she was
told that she would not be working in a restaurant but her job was to sleep with men
and if she refused then she would be thrown into the sea.
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[5] Juen said in evidence that she worked as a prostitute for approximately 1 month
and then, by making an advance to Rong of $3000, she was able to retrieve her
passport and she immediately left Rong's house. She told the court that she is a cook
by occupation but she has no job at the present time and she is still awaiting an
extension of her visa. Rong had told her that she could go and work as a waitress in
her restaurant which opened on 6 September 2009 but her wages would be less than
what she had been told they would be and she would still have to sleep with men.
Juen told her that she did not want to work for her.

The Crown case

[6] The night of 16 October 2009 was the first occasion Juen had visited the Green
Island Restaurant. Her friends had persuaded her to go to the restaurant for a fun
karaoke night. The restaurant has a special karaoke room which is closed off from the
main restaurant and bar area. During the trial the court took a view of the layout of
the restaurant facility at Ma'ufanga. On the night in question, the accused was
working as a waiter at the restaurant. In his statement to the police he said that Lui Li
Rong is his sister-in-law but in his evidence he said that she was really just a
neighbour of his back in China.

[7] It appears that at one point the accused tried to sing a karaoke song and Juen, the
first complainant, objected on the grounds that the accused was a waiter and she and
her friends were paying for the karaoke service. She, therefore, apparently either
unplugged the karaoke or cancelled the particular song the accused was trying to sing.
Juen and her friends, including the two other complainants, remained in the karaoke
room drinking beer and/or tea. The incident giving rise to the charges happened
approximately 20 minutes after Juen had unplugged the karaoke on the accused.

[8] Juen said she had never seen the accused before the night in question but when he
later brought in a pot of tea and placed it on the table he turned to her and asked if she
would go back to work for Liu Li Rong because this was her last opportunity. Juen
said that she would not do that and the accused then grabbed her around the throat
with one hand and punched her on the side of her head with his other hand. A scuffle
ensued with Juen trying to defend herself. She described how the accused took a knife
from the pocket of his trousers and swung it towards her head. She used her left arm
to protect herself and she felt a cut on the palm of her hand. The two continued to
struggle and the accused kicked Juen and she fell over on a sofa. In cross-examination
the witness, in answer to a question from the accused, described him as acting "like a
crazy dog".

[9] It is not possible from the evidence to ascertain the precise sequence of events and
movements of the various parties but the second complainant, 30-year-old Hong Yu
Yang, told the court that she had gone out to the toilet and on her way back she
opened the door to the karaoke room and saw the accused holding Juen by the throat
and punching her. She rushed into the room where the struggle was taking place and
tried to separate the pair but she suddenly felt something cutting into her left forearm
and blood started spilling out. She grabbed some tissues from the table to try and stop
the bleeding. Later, at the hospital, she became aware that she had also suffered
another much smaller cut below the right elbow.
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[10] Both the first and second complainants told the court how the third complainant,
Chung Fang Wu, had entered the karaoke room about the same time telling the
accused that "men don't beat woman™ and he joined in and tried to separate the
accused from the others. In his own evidence, 52-year-old Mr Wu said that he was
also returning from the toilet when he saw the accused beating one of the girls. He
tried to separate the accused from the girls but he noticed that they were already
bleeding. He told the accused not to beat the women and he tried to push him away
but suddenly he felt something cut across his stomach and he realised that the accused
had cut him with a knife and he immediately backed away.

[11] The Crown also called evidence from 45-year-old Li Xiao Ging. He has been in
Tonga since 2004 and he had organised the function at the Green Island Restaurant on
the night of 16 October 2009. Ging said that he had been in the bar area talking to the
manager when the incident occurred in the karaoke room. He recalled seeing the
accused coming out of the karaoke room brandishing the utility knife and he noted
that he had blood stains on his shirt. He then saw the three complainants come out of
the karaoke room and he told the court that they were "bleeding heavily". He
described the nature of their injuries. He did not think that the accused had been
injured.

[12] Another witness called by the Crown was 48-year-old Mei Jian Huang. Mr
Huang has been in Tonga since 1995. On the night in question he was with the group
in the karaoke room when the incident began. He said that he had been seated at the
end of the room furthest from the karaoke equipment. He described what he had
witnessed. He told the court that he had tried to stop the struggle by separating the
accused but he suddenly saw that the accused had a knife in his hand which he was
swinging around and so he backed off. Mr Huang told how the three complainants
had been injured. He described having seen blood on the floor and he also said that he
had seen, "a bit of blood on top of his (the accused's) head".

[13] After the incident in the karaoke room the accused walked out to the
restaurant/bar area brandishing the knife in the air. The knife in question was
identified by the witnesses and produced in court as an exhibit. The court was told
that it is a utility knife commonly used in factories, warehouses, and other situations
for opening cardboard cartons and packages or for cutting through tape or cord. The
razor like blade is normally recessed into the hollow handle of the knife and needs to
be projected forward manually before use. The blade is particularly sharp. The police
were called to the Green Island Restaurant after the incident and the three
complainants were treated at Vaiola Hospital. The doctors who treated the
complainants gave evidence describing the nature of their wounds. There could be no
dispute that the injuries were potentially serious.

The defence case

[14] The accused gave written statements to the police which were produced in
evidence. He also elected to give sworn evidence before the court in the course of
which he confirmed on oath that the statements he had given to the police were given
voluntarily and that they were true. In his first record of interview dated 22 October
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2009 the accused told the police through a Chinese interpreter that on the night in
question:

"People tried to attack me in the TV room. They punch (sic)
me down and use a lot of VB bottles to punch my head and
break my bone and the same time | use my tool knife to
protect myself and I cut them."

[15] The accused said that he saw three people when he fell down. He said that he
only injured one person and that was Hong Yu Yang who he cut on the left arm. He
denied cutting Mr Wu's stomach. He admitted that he waved the tool knife at Mr
Wu's stomach but maintained it did not reach him.

[16] The accused was asked in cross-examination by Crown counsel why the
complainants would have attacked him in the way he alleged. After indicating that
they had "visa" and "finance" problems he went on to say, "I think that night they just
want to come and cause trouble. Their attitude was very bad. It looked like they just
wanted to come and make trouble."

[17] The police investigating officer, Lance Corporal Tu'ivailala, told the court that
on 5 November 2009 the accused made an official complaint of bodily harm against
the second complainant, Hong Yu Yang, alleging that on the night of the incident at
the Green Island Restaurant she had caused him injury by hitting him across the head
with a VB beer bottle. The officer said that he examined the accused's head at the
time but he could not see any sign of injury. He, therefore, asked the accused to go
and get a medical report confirming the alleged injury but no such report had ever
been produced.

[18] The accused called evidence in support from a Mr Yang, Manager of Operations
at the Green Island Restaurant. He indicated that he was a business partner with Liu
Li Rong but they were also in a relationship. He denied that Liu Li Rong operated a
brothel or that the first complainant had ever been forced to work for Rong as a
prostitute. Mr Yang did not witness the incident in the karaoke room nor did he know
how it started. He said that he did not see the accused with a knife but he saw Mr Wu
punch the accused. The witness was clearly sympathetic to the accused.

[19] Another witness called on behalf of the accused was Li Li who was head
waitress at the Green Island Restaurant on the night of 16 October 2009. She had
arrived in Tonga from China on 3 September 2009. Although Li Li did not see the
incident in the karaoke room, the evidence that she was able to give did seem to
confirm much of the Crown's case. She confirmed seeing the accused with the knife
in question and she said that she had not seen Mr Wu holding a knife.

[20] Upon instructions from the court, Crown counsel kindly arranged for Doctor
Saulala, the doctor who examined the accused after the incident, to give evidence on
the accused's behalf and she was called as a witness this morning. The doctor
produced a written medical report dated 22 October 2009 which she made following
an initial examination on 16 October 2009 and a further examination (at the request of
the accused) on 22 October 2009. The report indicated that upon the initial
examination on 16 October the accused was found to have minor superficial
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lacerations to his right forearm and on the second examination on 22 October the
doctor found "small bruising™ over his chest area. X-rays were taken but there was no
evidence of any fractures. | find this evidence consistent with the account the Crown
witnesses gave of the struggle which took place in the karaoke room. There was
blood on the top of the accused's head but | am satisfied that it came from the palm of
the first complainant's hand as she tried to fend off the accused. The doctor's report
made no mention of any injury to the accused's head but the accused, with leave of
the court, requested the doctor to examine his head in court. The doctor did so and
said that she was able to detect "a small bump on his head" but she could not say if
that had been there at the time of her earlier examinations.

Discussion

[21] The essential elements of the offence of causing bodily harm are not in dispute.
"Harm" is defined in section 107(2) of the Criminal Offences Act (Cap 18) and the
relevant definition relied upon in the present case is subsection (c) which reads, "any
wound which is not severe". As noted in R v Fanua anor [2005] Tonga LR 264, 268
at common law a "wound" is any injury which causes the continuity of the skin to
break and the breaking of the skin will normally be evidenced by a flow of blood.
There is ample evidence that each of the three complainants suffered bodily harm.
The only real issue is whether there is any substance in the accused's allegation that at
all material times he was acting in self-defence.

[22] Whether or not the accused was acting in self-defence is a factual matter. The
onus remains on the Crown to prove beyond reasonable doubt that the accused was
not acting in self-defence. If the issue of self-defence does arise then the court is to
apply the principles considered by this court in R v Makafilia [2005] Tonga LR 448.

Conclusions

[23] | have been left in no doubt whatsoever that the accused carried out the assault
and bodily harm offences described in the indictment. 1 am equally convinced that
there was no element of self-defence. The accused was the initiator and perpetrator.
No one had attacked or attempted to attack him. | accept the evidence given by the
prosecution witnesses who | found to be both credible and reliable. The complainants
were simply trying to protect themselves and prevent the accused from continuing
with his unprovoked "crazy dog" attack.

[24] The accused is convicted accordingly on all counts.
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Jonesse v R

Supreme Court, Nuku'alofa
Ford CJ
CR 36/2010

30 March 2010; 31 March 2010

Bail — permission sought to vary bail condition — sought to leave country —
powerful incentive to abscond — no variance granted

The accused was arrested on 18 February 2010 and charged with forgery and dealing
with a forged document. When he was taken before the magistrate later that same
day, bail was refused and it was ordered that the accused be kept in custody. The
following day the accused appealed against the magistrate's order refusing bail. The
Crown did not oppose the appeal and the order of the magistrate was duly quashed
and bail was granted on terms which included the condition that the accused was not
to leave the Kingdom without the leave of the Supreme Court. The accused sought an
order varying his bail conditions to allow him to leave the Kingdom.

Held:

1. The relevant provisions of the Bail Act 1990 made it apparent that in the
case of a person arrested for or charged with a criminal offence there was a
presumption in favour of bail.

2. The balancing exercise involved weighing the risk that the accused will
fail to appear at trial against the restriction on the liberty of an unconvicted
man. One of the overriding considerations was that once the accused left
Tonga he would cease to have any established connection with the
Kingdom. He had no family ties, no property or no business interests
which might have given the Court some degree of comfort. There were
other practical considerations which militate against the notion that the
accused will readily return to Tonga for the preliminary hearing and (if
necessary) trial.

3. The charges were very serious and, realistically, a conviction was likely to
result in a lengthy sentence of imprisonment.

4. The court concluded that given the opportunity, the accused would have a
powerful incentive to abscond. The court was not prepared to vary the bail
conditions so as to allow him to travel to New Zealand.

Case considered:
Cater v R [1999] Tonga LR 67
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Statutes considered:
Bail Act 1976 (UK)

Bail Act 1990
Counsel for the applicant : MrNiu
Counsel for the respondent . MrSisifa
Ruling

The application

[1] Of necessity, this matter has been treated with urgency. The accused seeks an
order varying his bail conditions to allow him to leave the Kingdom. He is booked to
fly out of the country this evening on Air New Zealand flight NZ 277 departing at
1950 hrs. The application was brought to my attention only yesterday during the
afternoon adjournment of a jury trial which I have been presiding over this week.

[2] Obviously, the application needed to be dealt with promptly. I issued an order
yesterday afternoon stating that | would only consider granting leave if the
application was accompanied by the consent of the Attorney General. The Attorney
General responded promptly and the Chief Registrar received a letter late yesterday
afternoon from the Solicitor General advising that the Crown objected to the
application for the reasons set out in the letter. 1 will come back to these matters. At
this point, | simply wish to record my gratitude to both counsel for making an extra
effort in having helpful written submissions prepared at extremely short notice and
presented to me this morning.

[3] The delay in having the application drawn to my attention is not directly the fault
of the accused. He filed his application together with a supporting affidavit in the
Magistrate's Court on 18 March 2010. It appears that it was referred to a magistrate
who granted the application on condition that the accused pay a cash bond of $2000
into court and provide two sureties in the sum of $2500 each. There were then other
complications which | need not go into but suffice it to say that at some stage
yesterday the matter was drawn to the attention of the Chief Magistrate who, no doubt
for the reasons explained in paragraph [4], sought the advice of the Chief Registrar of
this Court. The application was then referred to this Court. Counsel agreed to the
referral.

[4] The accused was arrested on 18 February 2010 and charged with forgery and
dealing with a forged document. When he was taken before the magistrate later that
same day, bail was refused and it was ordered that the accused be kept in custody.
The following day the accused appealed to this Court against the magistrate's order
refusing bail. The Crown did not oppose the appeal and the order of the magistrate
was duly quashed and bail was granted on terms which included the condition that the
accused was not to leave the Kingdom without the leave of the Supreme Court.
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The charges

[5] The accused, Mr John Jonesse was CEO and Managing Director of the Shipping
Corporation of Polynesia Ltd, the operators of the MV Princess Ashika, the vehicular
and passenger ferry which tragically sank in Tongan waters on 5 August 2009 with
the loss of 74 lives. A Royal Commission of Inquiry into the sinking of the MV
Princess Ashika was established. It held extensive public hearings in Tongatapu
between October 2009 and March 2010. The final report of the Royal Commission of
Inquiry was delivered to His Majesty this morning.

[6] Given the very senior position the accused held in the Shipping Corporation of
Polynesia, it is fair to say that since the tragedy, he has had a larger-than-life profile
in the Kingdom and he has been the subject of news items and press articles both in
Tonga and abroad. The two initial charges laid on 18 February 2010 related to one
aspect of his alleged involvement in the purchase of the MV Princess Ashika, namely,
his alleged forgery of a signature to a relevant document back in April 2009 and his
subsequent alleged representation of the document as being genuine. Forgery and
knowingly dealing with forged documents carry maximum sentences of seven years
and five years imprisonment respectively.

[7] Last Saturday, 27 March 2010, the accused was charged, again in relation to the
sinking of the MV Princess Ashika, with an additional 25 charges including one
charge of manslaughter of the victims who drowned when the Princess Ashika sank.
The offence of manslaughter is one of the most serious criminal offences in the
statute books. It carries a maximum sentence of 25 years imprisonment. The
preliminary inquiry, initially scheduled for 22 April 2010, has now been adjourned
until 21 July 2010.

The Bail Act
[8] The relevant provisions in the Bail Act 1990 are sections 3 and 4. They read as
follows:

"3. (1) Subject to the provisions of this Act, every person --
(i) who is arrested for or charged with a

criminal offence; . . . . shall be released on bail
until the date when he is next due to surrender
to custody.

4. (1) A person who is arrested or charged with an offence
punishable with imprisonment shall be granted bail unless the
Court . . . is satisfied that --
(i) there are substantial grounds for believing
that, if released on bail (whether or not subject
to conditions) he will:
(a) fail to surrender to custody;
(b) commit an offence while on bail; or
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(c) interfere with witnesses or otherwise obstruct the
course of justice, whether in relation to himself or any
other person; . ...

(2) In taking the decisions required by subsection (1), the
Court . . . shall have regard to all the relevant circumstances
and in particular —

(a) the nature or seriousness of the offence

(and the probable method of dealing with the

defendant for it);

(b) the character, antecedents, associations

and community ties of the defendant;

(c) the defendant's record in respect of the

fulfillment of obligations under previous

grants of bail;

(d) the strength of the evidence of his having

committed the offence."

(emphasis added)

[9] It will be apparent from the foregoing that in the case of a person arrested for or
charged with a criminal offence there is a presumption in favour of bail.
Subparagraphs (b) and (c) of section 4(1)(i) have no relevance to the present case but
they have been included because of a reference to the equivalent of one of the
subparagraphs in an authority cited below.

The law

[10] In Cater v R [1999] Tonga LR 67, the Court was faced with an application by a
United States citizen, heard in April 1999, to vary the conditions of his bail to allow
him to travel back to the USA and attend to his business and rejoin his family pending
the hearing of the preliminary inquiry in the Magistrate's Court on 14 July 1999. The
accused had been charged with two offences: obtaining credit by false pretences and,
alternatively, aiding and abetting that offence. In reference to the provisions of the
Bail Act, former Chief Justice Ward said this:

"Under the Bail Act, the accused is entitled to bail unless the
court is satisfied there are substantial grounds for believing
that, if bailed, he will fail to surrender to custody. | do not
read that as meaning the accused has to satisfy the court he
will attend but that the prosecution must satisfy the court he
will not. That seems clearly to place the burden on the
prosecution. Having said that, in any case involving a foreign
national with no ties to this country, the court may well feel
that he will fail to surrender to his bail unless there is a
condition that he should surrender his passport."

[11] Although Ward C.J. accepted that the offence the accused faced was serious
because it carried a maximum penalty of three years imprisonment, His Honour
clearly had reservations about the strength of the evidence against the accused. The
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offence related to an unpaid hotel bill of approximately $20,000 by a guest who had
died unexpectedly while still in residence at the hotel. The accused had earlier
undertaken in writing to pay the guest's bill but he failed to do so. The Court
expressed some criticism of the hotel in allowing the deceased to incur such a
substantial debt and he expressed the view that, on the evidence described to him, he
did not feel that the case against the accused was a particularly strong one. He,
accordingly, allowed the accused to have his passport returned to him.

[12] The relevant provisions in the Bail Act (para [8] above) mirror the provisions in
Part 1 of Schedule 1 in the (English) Bail Act 1976. Commenting on the reasons for
refusing bail listed in the equivalent of section 4(1)(i)(a), Emins on Criminal
Procedure (7th ed.), p.6.3.2 states:

"It will be noticed that the wording of the reason is very
precise. The court must be "satisfied that there are substantial
grounds for believing" that, if bail were granted, one or other
of the undesirable consequences specified would ensue. A
subjective belief that that is what would happen is not enough
if it is based on flimsy or irrational grounds. On the other
hand, the prosecution are not required to prove beyond
reasonable doubt that the defendant would jump bail etc, or
even to produce formal evidence to that effect. The question
for the court is essentially a speculative one, not amenable to
proof according to the rules by which disputed issues are
normally resolved in a court of law. Thus, a prosecutor in
objecting to bail may state his opinion that it would lead to
the accused absconding, or he may even, with a view to
showing that there is a risk of interference with witnesses,
recount to the court what a police officer has been told by
potential witness of threats the latter has received (Re Moles
[1981] Crim LR 170). This was confirmed by Mansfield
Justices ex parte Sharkey [1985] QB 613, where the
Divisional Court accepted counsel's proposition that "a bail
application is an informal inquiry and no strict rules of
evidence are to be applied."”

[13] Commenting also on the equivalent English provisions, Archbold 2009, 3 -- 53

states:

"A person charged with a serious offence, facing a severe
penalty if convicted, may well have a powerful incentive to
abscond or interfere with witnesses likely to give evidence
against him; where there are reasonable grounds to infer that
the grant of bail may lead to such a result, which cannot be
effectively eliminated by the imposition of appropriate
conditions, they will afford good grounds for refusing bail;
but they do not do so of themselves, without more; they are
factors relevant to the judgment whether, in all the
circumstances, it is necessary to deprive the applicant of his
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liberty; whether or not that is the conclusion reached, clear
and explicit reasons should be given: Hurnam v State of
Mauritius [2006] 1 W.L.R. 857, PC."

Grounds of application

[14] The ground stated by the accused in his application for leave to vary the
conditions of his bail to allow him to travel to New Zealand read as follows:

"1. The accused needs to travel to Christchurch, New

210 Zealand, to take his wife and two adopted teenage daughters
and settle them in at their residence there and put the girls
into school and also try and find a job to support them.

2. The accused will return to Tonga for the preliminary
inquiry which has been set down to be held in the
Magistrate's Court on Thursday, 22/4/2010. He has to go
through with this trial until its final disposal because he will
not be free from it until then. He cannot afford to have it
hanging over him for the rest of his life if he does not return
to finalise it.

220 3. The accused had been employed as managing director of
Shipping Corporation of Polynesia Ltd but since the tragic
sinking of its vessel, the M.V. Princess Ashika, he has been
suspended and it is unlikely that he would be re-employed
there. He now has to find employment in New Zealand. He
cannot afford a cash bond or payment upfront of any security
for this proposed trip to New Zealand. The little money he has
for air fares and expenses of himself & family to go to New
Zealand and the girls education fees, books and uniforms."

[15] In a supporting affidavit dated 18 March 2010, the accused states:

230 "2. | sincerely ask that |1 am allowed to travel and take my
family to Christchurch. We are all moving to Christchurch
because there is no longer any future for us here in Tonga.

3. Our adopted daughters need to be put into college in
Christchurch and they will need money for that.

4. My wife and | need to find employment to keep us and to
keep up mortgage payments on our house at Christchurch.

5. | pledge and undertake to return to Tonga for the
preliminary inquiry and also for the trial if the matter is
committed for trial.

240 6. | also undertake to reside only at my address at
Christchurch and to be accessible by telephone at that
address."
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[16] In his submissions, Mr Niu stressed the fact that the accused has led an
exemplary life up until now and he has no previous criminal convictions in New
Zealand, Tonga or elsewhere. Mr Niu also made the point that the accused has a
mortgage to pay on his house back in Christchurch and he needs to earn an income in
order to keep up his mortgage commitments and to provide for his family. Counsel
submitted: "He has no job in Tonga or prospect of any job in Tonga. He can only
hope to find one in New Zealand." Counsel submitted that the accused does have in
Tonga 1998 Mercedes Mussi four-wheel-drive car which he estimates has a value of
TOP$12,000 and he is prepared to leave that vehicle with the Tonga police as
security. Mr Niu also submitted that the accused was prepared to undertake to deliver
his passport to the Tonga High Commissioner in New Zealand.

Crown's response

[17] In his letter of 30 March 2010, the Solicitor General states in part:

"The basis for the objection is that there are substantial
grounds for believing that the accused will fail to surrender to
custody.

1. The accused is facing very serious charges;

2. The accused has not provided sufficient reliable evidence
that he will return or abide by the conditions he has given;

3. The police here in Tonga have no way of monitoring
whether the accused will always remain at the address
indicated or use the same telephone number etc; and

4. The matter has only been adjourned to July 2010, 3 months
away."

[18] Mr Sisifa acknowledged that Tonga has an extradition treaty with New Zealand
but he submitted that that would not prevent the accused leaving New Zealand for
some other country with which Tonga did not have such a treaty. He also emphasised
the significant delays that are almost inevitably involved in any extradition
proceedings. Crown counsel submitted that the other undertakings described by
defence counsel were not foolproof and once the accused left this jurisdiction, the
Crown would not have any supervision or control over his actions. In relation to the
employment issue, Mr Sisifa produced a letter from the Solicitor General of today's
date confirming that Mr Jonesse still has a valid work permit in Tonga and there is
nothing to prevent him either obtaining employment or starting up his own business.

Discussion

[19] There can be no question that the accused is facing very serious charges. It is
probably undesirable for me to speculate too much on "the probable method of
dealing" with him (the terminology used in section 4(2)(a)) in the event of a
conviction, apart from stating the obvious that any sentence will necessarily be
commensurate with the accused's proportion of culpability as determined by the
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evidence but counsel were in agreement that a conviction would inevitably result in a
sentence of imprisonment. Emmins makes the point (p.88): "The more serious the
charge the more likely it is that he will abscond because he will realise that
conviction would result in a lengthy prison sentence.”

[20] The other criteria in section 4(2)(d), namely the strength of the evidence of the
accused having committed the offence, invariably poses difficulties. Normally the
court has very little to go on in assessing this criteria and it is required to make a
judgment call based on submissions and the very limited information about the facts
of the case which it then has before it. The strength or weakness of the prosecution
case will in general not emerge until at least the committal proceedings stage.

[21] It was primarily for this reason that | specifically sought the views of the
Attorney General on the application. In this case the Attorney General had the unique
advantage of having sat through the public hearings of the Royal Commission of
Inquiry in the capacity of amicus curiae. He is an independent law officer and | have
no doubt that if his conclusion, after listening to all the evidence presented at the
Royal Commission, was that the case against the accused was weak, then he would
have indicated that to the Court. He did not do so. On the contrary, Crown counsel on
the Attorney's behalf submitted this morning that the case against the accused was
"particularly strong". Mr Niu took issue with some of the allegations the Attorney
relied on. This is not the point of time, of course, to try and resolve such differences. |
am bound to say, however, that | certainly would not be prepared to hold on the
evidence described to me, as the Court was able to hold in Cater's case, that the
prosecution did not have "a strong case on the evidence".

[22] The relevant considerations set out in section 4(2) of the Bail Act are not
exhaustive and in carrying out the balancing exercise Ward C.J. referred to in the
Cater case between, on the one hand, the risk that the accused will fail to appear at
trial and, on the other, the restriction on the liberty of an unconvicted man, there are
many other relevant factors the Court is permitted to take into account. One such
factor, and perhaps one of the overriding considerations in this case, is that once the
accused leaves Tonga he will cease to have any established connection with the
Kingdom. He has no family ties, no property or no business interests which might
have given the Court some degree of comfort. There are other practical considerations
which militate against the notion that the accused will readily return to Tonga for the
preliminary hearing and (if necessary) trial. He admits to having no job and
insufficient funds to put up any type of security or bond. He intends to look for
employment in New Zealand. If he was to obtain such employment, what assurance
does the court have that any prospective employer would grant the accused time off to
attend court hearings in Tonga and would he have the financial resources available to
meet such expensive commitments?

Conclusion

[23] It is impossible not to feel considerable sympathy for the situation facing the
accused and his family. | recall that | was the judge who heard and granted the Letters
of Adoption in favour of the accused and his wife in respect of the two illegitimate
Tongan girls who had been abandoned by their mother. The Guardian ad Litem report
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provided to the Court spoke extremely favourably of the efforts made by the Jonesses
in the upbringing of the two girls who at that stage had been in their care for some
time. | have no doubt that the family's immediate objective of establishing the
children in New Zealand and providing them with a sound education is genuine and
worthy in every respect.

[24] Against that, however, | have to balance the other considerations referred to
above. The case against Mr Jonesse and others involved in the Princess Ashika
tragedy will undoubtedly have a huge public profile. Even to date, the laying of the
preliminary charges have created unprecedented public media attention both in the
Kingdom and overseas. Mr Jonesse's involvement personally in the Princess Ashika
tragedy has been, and no doubt will continue to be, debated at length in the public
arena. The charges are unquestionably very serious and, realistically, a conviction is
likely to result in a lengthy sentence of imprisonment. All these factors, plus the other
considerations referred to above, lead me to conclude that, given the opportunity, the
accused would have a powerful incentive to abscond. For that reason, | regret that |
am not prepared to vary the bail conditions so as to allow him to travel to New
Zealand.
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Fatafehi anors v Slabon anors

Land Court, Nuku'alofa
Ford CJ
LA 25/2008

3 March and 9 April 2010; 14 April 2010

Practice and procedure — application for security for costs — plaintiff strong
prima facie case — application dismissed

The first and second plaintiffs (“the plaintiffs"), the third named plaintiff being their
son and heir, were the registered holder of a town allotment at Kolomotu'a not far
along Vuna Road from the Royal Palace on which stood an upmarket restaurant and
accommodation complex known as Seaview Lodge. On 2 March 1999 the plaintiff's
leased the premises to the first defendant for a period of 18 years at an annual rent of
$100 with an upfront lump sum payment of $50,900. The plaintiffs alleged that in
May 2006 the first defendant formed and registered the third defendant company in
which he was the sole shareholder and in July 2006, contrary to the provisions in the
Agreement to Lease, he proceeded to assign the lease to the third defendant. The
plaintiffs alleged that in so acting the first defendant breached clause 8 of the
Agreement to Lease which was the provision relating to the right of the lessee to sub-
lease or transfer the lease to a third-party. They sought an order cancelling the lease
along with an order for possession of the allotment. Alternatively, they seek damages
in the sum of $300,000. The defendants filed an application seeking two orders. First,
an application for costs in respect of a mediation hearing which did not proceed and,
secondly, an application for security for costs in the sum of $10,000 in relation to the
substantive action. On 12 March the court ordered that the question of costs in respect
of the mediation would be reserved until the substantive hearing. The grounds for the
security for costs application were that the plaintiffs resided in Australia, they did not
have any assets in Tonga against which an order for costs could be enforced, and the
plaintiffs' claim was weak. The plaintiffs opposed the application.

Held:

1. The plaintiff established a strong prima facie case. The court cited the
White Book: "It may be a denial of justice to order a plaintiff to give
security for the costs of a defendant who has no defence to the claim".

2. The court concluded that it was not appropriate for an order to be made
requiring the plaintiffs to provide security for costs and the application was
dismissed.
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Cases considered:
Adler v Upper Grosvenor Street Investment Ltd [1957] 1 All ER 229
Bocardo SAv S & M Hotels Ltd [1979] 3 All ER 737
Creer v P & O Lines of Australia Pty Ltd (1971) 125 CLR 84
Porzelack KG v Porzelack (UK) [1987] 1 All ER 1074

Rules considered:
Rules of the Supreme Court (UK)
Supreme Court Rules 2007

Counsel for the plaintiffs : Mr Edwards
Counsel for the defendants : MrNiu
Judgment

[1] On 3 March 2010 the defendants filed an application seeking two orders. First, an
application for costs in respect of a mediation hearing which did not proceed and,
secondly, an application for security for costs in the sum of $10,000 in relation to the
substantive action. At a Chambers hearing on 12 March | ordered that the question of
costs in respect of the mediation would be reserved until the substantive hearing. This
present Ruling, therefore, relates only to the application for security for costs.

[2] The grounds for the security for costs order are that the plaintiffs reside in
Australia; they do not have any assets in Tonga against which an order for costs could
be enforced; and the plaintiff's claim is weak. The plaintiffs, for their part, oppose the
application. It was agreed that | would give a Ruling based upon the stated grounds in
support of and in opposition to the Application before the Court.

The substantive action

[3] The first and second plaintiffs (“the plaintiffs"), the third named plaintiff being
their son and heir, are the registered holder of a town allotment at Kolomotu'a not far
along Vuna Road from the Royal Palace on which stands an upmarket restaurant and
accommodation complex known as Seaview Lodge. On 2 March 1999 the plaintiff's
leased the premises to the first defendant for a period of 18 years at an annual rent of
$100 with an upfront lump sum payment of $50,900.

[4] In their statement of claim, the plaintiffs allege that in May 2006 the first
defendant formed and registered the third defendant in which he was the sole
shareholder and in July 2006, contrary to the provisions in the Agreement to Lease,
he proceeded to assign the lease to the third defendant. It is further pleaded that in
November 2006 the first defendant on-sold or transferred all his shares in the third
defendant to the second defendant, Franz Strauss. It is alleged that the second and
third defendants are now the occupier and owner of the lease.

[5] The plaintiffs allege that in so acting the first defendant breached clause 8 of the
Agreement to Lease which is the provision relating to the right of the lessee to sub-
lease or transfer the lease to a third-party. They now seek an order cancelling the
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lease along with an order for possession of the allotment. Alternatively, they seek
damages in the sum of $300,000.

[6] The defendants do not dispute the basic facts but they allege that it is the third
defendant alone that is now the owner and occupier of the lease and they also dispute
the meaning and interpretation which the plaintiffs seek to place on clause 8 of the
Agreement to Lease. The case, in other words, essentially involves the construction of
a covenant in the Agreement to Lease.

Principles applicable to security for costs applications

[7] The application for security for costs is made pursuant to Order 17 of the Supreme
Court Rules 2007. Order 17 Rule 1 provides as follows:

"0.17 Rule 1.

Where on the application of the defendant to any proceeding
it appears to the Court that:
(@) the plaintiff is ordinarily resident out of the jurisdiction, or
(b) the plaintiff may be unable to pay the costs of the
defendant if ordered to do so, or
(¢c) the plaintiff has not disclosed his true address to the
Court, the Court may, if after having regard to all the
circumstances of the case it thinks just to do so, order that
all the action be stayed until the plaintiff gives security for
the defendant's cost of the proceeding in such sum and in
such manner as the Court may determine."

[8] Order 17 Rule 1 is very much based on 0.23, r.1 of the former Rules of the
Supreme Court (RSC) in England (the White Book) and traditionally in dealing with
applications for security for costs this Court has applied the same criteria as the
English courts. The English cases have stressed the discretionary element of the rule.
The approach of the courts is summed up in the following passage from The Supreme
Court Practice (1991) 23/1-3/2:

"Rule 1(1) provides that the Court may order security for
costs "if, having regard to all the circumstances of the case,
the Court thinks it just to do so." These words have the effect
of conferring upon the Court a real discretion, and indeed the
Court is bound, by virtue thereof, to consider the
circumstances of each case, and in the light thereof to
determine whether and to what extent or for what amount a
plaintiff (or the defendant as the case may be) may be ordered
to provide security for costs. It is no longer, for example, an
inflexible or rigid rule that a plaintiff resident abroad should
provide security for costs....
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A major matter for consideration is the likelihood of the
plaintiff succeeding. This is not to say that every application
for security for costs should be made the occasion for a
detailed examination of the merits of the case. Parties should
not attempt to go into the merits of the case unless it can be
clearly demonstrated one way or another that there is a high
degree of probability of success or failure."

[9] In Porzelack KG v Porzelack (UK) [1987] 1 All ER 1074, Brown-Wilkinson V-C
made the point (p.1076):

"The purpose of ordering security for costs against a plaintiff
ordinarily resident outside the jurisdiction is to ensure that a
successful defendant will have a fund available within the
jurisdiction of this court against which it can enforce a
judgment for costs. It is not, in the ordinary case, in any sense
designed to provide the defendant with security for costs
against a plaintiff who lacks funds. The risk of defending a
case brought by a penurious plaintiff is as applicable to
plaintiffs coming from outside the jurisdiction as it is to
plaintiff's resident within the jurisdiction."

Discussion

[10] Although the plaintiffs presently reside in Sydney, Australia, they are Tongan
Nationals and they have property interests in Tonga in the form of a town and tax
allotment. | accept that, because of the rather unique land tenure system in the
Kingdom, it cannot be claimed that property is readily available for enforcement of a
costs award in the same way as freehold property in other countries but enforcement
measures can be taken in appropriate cases and the Court does take comfort from the
fact that allotment holders do have an established link with the Kingdom. In this case
there is the added quite unique feature of the plaintiffs being the lessor, i.e., the first
defendant's landlord.

[11] The passage cited earlier from the White Book goes on to state that investigation
of the merits of a claim can only be justified when the plaintiffs can demonstrate a
very high probability of success. "If there is a strong prima facie presumption that the
defendant will fail in his defence to the action, the Court may refuse him any security
for costs."”

[12] In Porzelack, Brown-Wilkinson V-C warned against the practice of having a
major court hearing on security for costs in which the parties seek to investigate in
considerable detail the likelihood or otherwise of success in the action. | accept that
caveat. Given, however, the nature of the issues involved in the present proceedings,
it appears to me that this is one of those cases where it is possible and appropriate for
the Court to make an assessment as to the prima facie strength of the plaintiffs' case
from the pleadings without the need for any details investigation or examination of
the possibilities of success or failure.
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The issues

[13] The controversial provision in the Agreement to Lease is clause 8 which reads as
follows:

"Sub-Lease/Transfer

8.  The Lessee shall have the right to sub-lease or sell and
transfer the lease to any third party on the same terms and
conditions as set out in this Agreement. Provided that the
Lessee shall give to the Lessor the right of first refusal,
which unless accepted shall lapse after 30 days from the
date it was offered to the Lessor."”

[14] The plaintiffs claim that the first defendant breached clause 8 by setting up a
company, the third defendant, and selling or transferring the lease to the company
without offering the lessor the right of first refusal. The defendants deny that they
have breached the agreement. In their grounds in support of their application for
security for costs, they state in part:

"11. The claim of the plaintiffs is weak. It depends upon an
interpretation of a provision of a contract which clearly
does not include the interpretation which is claimed.

12. The defendants admit the contract and the provisions
which the contract contains, but rightly deny the meaning
and interpretation which the plaintiffs seek to put on the
words used."

[15] Without hearing argument on the matter, it appears to me that clause 8 is an
example of the wide proposition common to assignments, namely, that the very right
to assign, or in this case sub-lease or sell, may be made subject to a condition. Similar
provisions in relation to the assignment of leases have been judicially considered in
other cases. The provision in question is one which gives a right to sub-lease or
transfer to a third-party but it is a right made dependent upon or subject to the
condition that the tenant is to give the lessor the right of first refusal: Adler v Upper
Grosvenor Street Investment Ltd [1957] 1 All ER 229; Creer v P & O Lines of
Australia Pty Ltd (1971) 125 CLR 84; Bocardo SA v S & M Hotels Ltd [1979] 3 All
ER 737.

[16] In their stated grounds in support of their application for security for costs, the
defendants do not claim to have offered the lessor the right of first refusal.

Conclusion

[17] | find it unnecessary to go further into the merits of the case one way or the
other. It appears to me that the plaintiff has established a strong prima facie case and |
am unaware of any obvious authority which would support a contrary interpretation
of the covenant in question. The White Book states (23/1 — 3/2):
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"It may be a denial of justice to order a plaintiff to give
security for the costs of a defendant who has no defence to the

claim."

[18] Having regard to all the circumstances of the case | have concluded, in the
200 exercise of my discretion, that it is not appropriate for an order to be made requiring
the plaintiffs to provide security for costs and the application is, accordingly,

dismissed.
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Hekeheke v Police

Supreme Court, Nuku'alofa
Ford CJ
AM 30/2009

14 May 2010; 20 May 2010

Magistrates Court — power to amend summons for offence under Order in
Public Places Act — interpretation of "criminal case"

On 9 September 2009 the appellant was convicted in the Magistrates' Court on a
charge of being found drunk in a public place in front of 'Alisi Tu'aefe's property
contrary to section 3(j) of the Order in Public Places Act (Cap 22). He had advanced
two grounds of defence. First he claimed that he was not intoxicated and the police
officers had lied. Secondly, he said that he was not arrested in front of 'Alisi Tu'aefe's
property but approximately 50 meters further along Wellington Road in front of 'Ofa
'lavalu’s property. The Magistrate noted the location error in the summons but he
relied on section 90 of the Magistrates Courts Act and amended the charge to show
the correct location noting that the amendment did not mislead the appellant. The
appellant appealed against his conviction and cited three grounds of appeal. The
principal ground of appeal raised the issue of whether a magistrate was entitled to
amend at the hearing a summons issued for an offence under the Order in Public
Places Act.

Held:

1. The second ground of appeal was that the magistrate "failed to consider
the discrepancies between the witnesses for the police as to whether the
defendant was found drinking a bottle of rum . There was no substance in
this ground of appeal and there was no discrepancy between the police
witnesses as to what the appellant had been drinking. The first police
officer told the court that the appellant had been drinking from a bottle of
Crown Rum. The second police officer did not say what the appellant had
been drinking but she confirmed quite graphically that he was drunk. The
magistrate made no finding as to what the appellant had been drinking and
so it was not an issue but there was ample evidence to support his
conclusion that the appellant was, indeed, drunk and that was the
important finding.
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2.

3.

The first and third grounds of appeal related to the same issue and that was
whether the magistrate had power to amend the charge under section 90.
The point taken on appeal was that the reference in section 90 to "criminal
case" was a reference to a case under the Criminal Offences Act (Cap 18)
and it could not be said that a charge under the Order in Public Places Act
was a "criminal case". The expression "criminal case™ should be given a
broad construction and not confined to the technical meaning of an offence
for which the offender may be proceeded against by indictment.
Proceedings under the Order in Public Places Act were commenced by
way of summons and the prescribed penalties were a fine or imprisonment.
Any charge laid under the Order in Public Places Act amounted to a
criminal case and, as such, a magistrate had power to amend the summons
in the manner provided for under section 90 of the Magistrates Court Act.
The appeal was dismissed.

Case considered:
Amand v Secretary of State [1942] 2 All ER 381

Statutes considered:
Criminal Offences Act (Cap 18)
Magistrates Courts Act (Cap 11)
Order in Public Places Act (Cap 22)

Counsel for the appellant : Ms Mangisi
Counsel for the respondent . Ms'Atiola
Judgment

The appeal

[1] On 9 September 2009 the appellant was convicted in the Magistrates' Court on a
charge of being found drunk in a public place contrary to section 3(j) of the Order in
Public Places Act (Cap 22). He has appealed against his conviction citing three
grounds of appeal.

[2] The principal ground of appeal raises the issue of whether a magistrate is entitled
by virtue of section 90 of the Magistrates Courts Act (Cap 11) to amend at the hearing
a summons issued for an offence under the Order in Public Places Act.
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The case in the Magistrates' Court

[3] The summons issued against the 24-year-old appellant alleged that on 22 August
2009 at Kolofo'ou he was found drunk in a public place contrary to section 3(j) of the
Order in Public Places Act in that he was drunk "at Wellington Road in front of "Alisi
Tu'aefe's property™.

[4] The case was heard on 11 September 2009. The appellant represented himself. He
was found guilty and was ordered to pay $80 immediately and in default two weeks
imprisonment.

[5] The appellant had advanced two grounds of defence. First he claimed that he was
not intoxicated and the police officers had lied. Secondly, he said that he was not
arrested in front of 'Alisi Tu'aefe's property but approximately 50 meters further along
Wellington Road in front of 'Ofa 'llavalu’s property.

[6] The evidence given by the two prosecution witnesses, who were both police
officers, confirmed that the appellant had been apprehended in front of 'Ofa 'llavalu’s
property rather than 'Alisi Tu'aefe's property. Dealing with this error in the summons,
the magistrate noted that the arrest had occurred approximately 50 meters along
Wellington Road from the place stated in the summons but, relying on section 90 of
the Magistrates Courts Act, as amended by amendment No.24/90, he amended the
charge to show the correct location noting that the amendment did not mislead the
appellant.

[7] There was no challenge to the magistrate's finding that the area in question was a
"public place" as that term is defined in the Act. It is also quite clear from the
transcript that there was ample evidence on which the magistrate was able to reach
the conclusion that the appellant was drunk. Counsel for the appellant submitted in
the course of the appeal hearing that the transcript was either inaccurate or incomplete
but if that was the situation then counsel should have filed affidavit evidence prior to
the hearing pinpointing the alleged inaccuracy and allowing the respondent the
opportunity to respond. That was not done.

The grounds of appeal

[8] I deal first with the second ground of appeal which was that the magistrate "failed
to consider the discrepancies between the witnesses for the police as to whether the
defendant was found drinking a bottle of rum ". There is no substance in this ground
of appeal and, in any event, there was no discrepancy between the police witnesses as
to what the appellant had been drinking. The first police officer told the court that the
appellant had been drinking from a bottle of Crown Rum. The second police officer
did not say what the appellant had been drinking but she confirmed quite graphically
that he was drunk. The magistrate made no finding as to what the appellant had been
drinking and so it was not an issue but, as noted above, there was ample evidence to
support his conclusion that the appellant was, indeed, drunk and that was the
important finding.
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[8] The first and third grounds of appeal relate to the same issue and that was whether
the magistrate had power to amend the charge under section 90. Section 90, as
amended, reads as follows:

"90. Where at the hearing of any criminal case the evidence
discloses a distinct offence from that charged in the summons
or warrant, the magistrate shall dismiss the charge, but where
there is merely a variance between the summons or warrant
and the evidence as to the time or place at which the offence
charged was committed or some other minor error or
discrepancy in the summons or warrant which may be
amended without injustice to the defendant, the magistrate
shall amend the charge and if it appears to him that the
defendant has been misled by the charge as originally stated,
he may adjourn the further hearing of the case to some future
day."

[9] The point taken on appeal is that the reference in section 90 to "criminal case" was
a reference to a case under the Criminal Offences Act (Cap 18) and it could not be
said that a charge under the Order in Public Places Act was a "criminal case". The
written grounds of appeal also allege that it was prejudicial and unfair for the
magistrate to make the change to the charge "without giving an opportunity for
counsel to make submissions on the issue". As already noted, the appellant was not
represented by counsel at the magistrate's court hearing but before me counsel was
unable to satisfactorily explain how the amendment allowed by the magistrate was
prejudicial and unfair to the appellant. | therefore reject that allegation.

[10] That leaves the issue of whether a charge under the Order in Public Places Act
can be said to be a "criminal case" within the meaning of that term in section 90. The
term "criminal case" is not defined. "Crime" is defined in Butterworth's New Zealand
Law Dictionary (1995) as:

"In its widest sense, a crime, as opposed to a civil injury, is
an act which is forbidden, or the omission to perform an act
which is commanded, by statute or by regulations made by a
subordinate authority, the remedy for which is the punishment
of the offender at the instance of the State."

[11] In the House of Lords decision in Amand v Secretary of State [1942] 2 All ER
381 at 388, Lord Wright said this:

"If the cause or matter is one which, if carried to its
conclusion, may result in the conviction of the person charged
and in a sentence of some punishment, such as imprisonment
or fine, it is a criminal cause or matter. The person charged is
thus put in jeopardy."

[12] The expression "criminal case" should be given a broad construction and not
confined to the technical meaning argued for by the appellant of an offence for which
the offender may be proceeded against by indictment. Proceedings under the Order in
Public Places Act are commenced by way of summons and the prescribed penalties
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are a fine or imprisonment. 1 see no distinction between a criminal case and a criminal
cause or matter as defined by Lord Wright. In my view, any charge laid under the
Order in Public Places Act amounts to a criminal case and, as such, a magistrate has
power to amend the summons in the manner provided for under section 90 of the
Magistrates Court Act.

[13] The appeal is dismissed.
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R v Toki

Supreme Court, Nuku'alofa

Ford CJ

CR 106/2009

21 May 2010

Sentencing — police officer — convicted of bodily harm and assault —

imprisonment with suspension of part

The accused was a police officer who was found guilty by a jury on one count of
bodily harm and two counts of common assault. The maximum sentence for an

offence of

bodily harm contrary to section 107 of the Criminal Offences Act (Cap 18)

was five years imprisonment and the maximum sentence for common assault,
contrary to section 112 of the same Act, was a fine of $500 or imprisonment for a

period not

Held:
1.

exceeding one year or hoth.

The accused was entitled to credit for not having any previous convictions
but he would not have held such a responsible job if he did have previous
convictions. He was not entitled to credit for pleading guilty because the
matter had to go to trial.

The offending was extremely serious and the court needed to send out a
clear deterrent message to all police officers that that type of conduct
would not be tolerated.

On the first count of causing bodily harm to the victim, the accused was
convicted and sentenced to two years imprisonment. On the two assault
counts he was convicted and sentenced to 9 months imprisonment. The
sentences were concurrent making two years imprisonment in total.
Although it was a marginal case, the court gave the accused the benefit of
the doubt that he would benefit from a suspended sentence. Therefore of
the total sentence of two years imprisonment, the court suspended the final
one-year for a period of three years from the date of his release.

Case considered:
Hu'ahulu v Police [1994] Tonga LR 93

Statute considered:
Criminal Offences Act (Cap 18)



40

50

60

70

40

[2010] Tonga LR

Counsel for the Crown . Ms Puloka
Counsel for the accused : MrNiu

Sentencing remarks

[1] You are appearing for sentence this morning having been found guilty by a jury
on one count of bodily harm and two counts of common assault.

[2] You were acquitted on another charge of theft which related to a completely
different matter. The maximum sentence for an offence of bodily harm contrary to
section 107 of the Criminal Offences Act (Cap 18) is five years imprisonment and the
maximum sentence for common assault, contrary to section 112 of the same Act, is a
fine of $500 or imprisonment for a period not exceeding one year or both.

[3] The complainant in the three counts you were found guilty of assaulting was
Manu Lolohea. He had escaped from custody at the Central Police Station in
Nuku'alofa. On the day that he was apprehended, which was the 16th of December
2008, you happened to be the senior officer on shift in the Charge Office at the police
station. The evidence was that the complainant had been apprehended by police
officers on an allotment near Liahona. You had been actively involved in the search
for Lolohea but you were not one of those in the search party that had located him.

[4] The arresting officers had tied Lolohea's hands behind his back with a piece of
cord or strap and brought him into the police station where he was carried inside and
left on the floor of the Charge Office. His hands were then untied. At that point, you,
as the officer in charge of the shift, produced a set of handcuffs and proceeded to cuff
Lolohea's hands behind his back and then assault him in the manner described to the
jury.

[5] In your evidence, you denied punching Lolohea or kicking him but clearly the
jury disbelieved you. Lolohea said that, while he was still lying on the ground, you
kicked him in the mouth and he became unconscious. He said that when he regained
consciousness you started punching him.

[6] A 22-year-old police constable 'Ahohaka told the jury that he saw you come into
the Charge Office. He said that Lolohea was seated on the floor and after you cuffed
his hands behind his back you punched him on the side of the face. He said the
victim then fell back on the ground and you kicked him on the chest with the police
work boots that you were wearing. The constable said that, at that point, he was
"sympathetic" to Lolohea because he could see that he was not breathing properly and
so he and another officer raised him back up into a sitting position. Then, while
Lolohea was in the sitting position, you attacked him again and did the same thing
until Lance Corporal Palu chased you outside.

[7] 'Ahohaka said that he and his colleagues were shocked when you carried out your
assault on Lolohea and he went over and lifted him up and gave him a bottle of water
to drink from because he had lost consciousness and his jaws were locked. The
police constable said that Lolohea could not do anything except apologise to you
because his hands were still cuffed behind his back.



80

90

100

110

R v Toki (SC) 41

[8] Then there was the evidence of Lance Corporal Palu who, like yourself, was a
lance corporal. He had been in the police force for some 18 years. Palu told the jury
that after Lolohea had been apprehended and brought back into the police station he
was focused on making an entry in the police cell book and so he did not see
everything that was happening. He did, however, recall looking up at one point and
seeing you kick Lolohea on the forehead while he was lying on the floor.

[9] The handcuffs you used were your own handcuffs. The witnesses described them
as being quite unique. The New Zealand police officers who gave evidence explained
how they did not have a double lock that was working and that meant that any
movement of the wrists would cause the handcuffs to tighten and bite into the wrists.

[10] Ahohaka told how shortly after Lolohea was taken to the cells at the police
station he asked for the cuffs to be loosened because they were too tight around his
wrist but they found that you had gone home taking with you the only keys to your
set of handcuffs. The constable went to your home and got you to come back to the
police station but when Lolohea asked for the cuffs to be removed to enable him to go
to the toilet, you answered: "there was no such thing as going to the toilet." The
handcuffs were not removed.

[11] You then proceeded to assault Lolohea again in the prison cells by punching him
on the head around the jaw. Lolohea told the jury about your attacks on him in the
prison cell and how you would stomp on the handcuffs to tighten them around his
wrists.

[12] Then there was the evidence given by the two senior New Zealand police
officers who arrived at work the following morning and from their office on the first
floor of the police station they could hear Lolohea calling out for help from the police
cells below. They both went downstairs to investigate. Supt Vern Morris said that
Lolohea's wrists were handcuffed behind his back and he could see that they were red
and swollen and the swelling exceeded the outside diameter of the handcuffs. Supt
Morris said that in his 25 years as a police officer he had never before seen handcuffs
so tightly applied around a person's wrist.

[13] Supt Neil Banks, who had been in the New Zealand police force for 30 years,
said that the handcuffs were so tight that they were restricting blood flow and the
prisoner's flesh was swollen around the ratchet arm of the cuffs. The two New
Zealand police officers arranged for the handcuffs to be removed.

[14] All that evidence tells a sorry tale. | have said before that it is apparent from
different cases that have come before the courts over the years that historically there
has been a culture of violence in the Tongan police. | suspect that you are one of the
last from that old school. It is with considerable relief, however, that the courts have
noticed in recent times that this pattern is changing and the police are now much more
accountable. It is a pleasing development.

[15] I have no doubt that it would have taken some courage for the young 22-year-old
police constable, just out of training school, to come and give evidence against you
before the jury, given your senior status at the time.
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[16] The bodily harm charge that you were convicted of relates to you fastening the
handcuffs too tightly on Lolohea's wrists behind his back and then stomping on the
handcuffs which must have caused him intense pain and suffering. The first common
assault charge you were convicted of relates to you punching Lolohea on the mouth
and the second charge relates to you kicking him on the mouth and again kicking him
in the ribs.

[17] It took approximately one and a half months for the wounds to the victim's wrists
to heal and the photographs that were produced in evidence showed the extent of the
scarring which remained.

[18] The court has before it a helpful probation report. | have also read the positive
references attached to the probation report from your Town Officer and local church
minister. | listened very carefully to everything that your counsel has said this
morning and | have read the additional reference he produced from the Tonga Human
Rights & Democracy Movement.

[19] You are 41 years of age married with four children ranging in ages from 22 to 11
years. You joined the police force immediately after you finished Tonga College in
March 1990.

[20] The probation officer notes that you accept the jury's verdict in this case and you
are truly remorseful and regret what you did. Mr Niu stressed those same factors in
his mitigation submissions. That is good to see.

[21] The probation officer also notes that your behaviour was partly influenced by
emotional anger you felt towards the victim. | would accept that observation but it is
a matter of concern. At your age and with your maturity you should have learned to
control your emotions by now.

[22] You should also clearly understand that the police are not above the law. As |
said in another case recently, there are rules and the police must obey them.

[23] All those officers involved in the prosecution of the complaints that were made
against you on this occasion, resulting in your sentencing today deserve full credit.
Hopefully, the case will send a salutary lesson to other police officers that if they are
going to take the law into their own hands then it is likely that they will lose their jobs
and finish up in prison.

[24] As long ago as 1994, the then Chief Justice, Chief Justice Ward, said in an
appeal case, Hu'ahulu v Police [1994] Tonga LR 93:

"the fundamental point is that anyone who commits an offence
of violence against another person runs a serious risk of
immediate imprisonment. That will apply even to a first
offender. The likelihood of going to prison becomes a virtual
certainty if two or more people take part in a joint attack on
one person or in any case where the victim is kicked whilst he
is on the ground and when a weapon of any type is used."

[25] The seriousness of the situation in your case is compounded, of course, because
you were in control. You were in a position of absolute power.
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[26] The victim was handcuffed tightly behind his back. He could not defend
himself. He had to take the beating that you dished out to him. All he could do, as
one of the witnesses said, was keep apologising.

[27] You are entitled to credit for not having any previous convictions but, of course,
you would not have held such a responsible job if you did have previous convictions.
You are not entitled to credit for pleading guilty because the matter had to go to trial.

[28] Your counsel has said everything that can possibly be said on your behalf. It
does not disguise the fact, however, that your offending was extremely serious and
the court needs to send out a clear deterrent message to all police officers that this
type of conduct will not be tolerated.

[29] On the first count of causing bodily harm to the victim, you are convicted and
sentenced to two years imprisonment. On the two assault counts you are convicted
and sentenced to 9 months imprisonment. The sentences are concurrent making two
years imprisonment in total.

[30] I have given very careful thought to the question of whether I should suspend
any part of the sentence. Normally, suspended sentences are reserved for cases where
the accused has pleaded guilty and co-operated fully with the authorities. As with
any sentencing principle, however, there are no hard and fast rules and each case must
be determined on its own facts.

[31] In this regard, |1 must say that | was impressed to learn from the Probation
Officer that you do not challenge the jury's findings and that you now truly regret and
are remorseful for what happened. As | have already noted, those points were
confirmed and stressed in mitigation by your counsel. That is an encouraging sign
and it is the type of responsible conduct which needs to be recognised and
encouraged.

[32] Although it is a marginal case, | am prepared to give you the benefit of a doubt
that you will benefit from a suspended sentence. | have, therefore, concluded that
part suspension of the sentence would, in your case, be appropriate. Of the total
sentence of two years imprisonment, | am prepared to suspend the final one-year for a
period of three years from the date of your release.

[33] That means that if you commit any other offence punishable by imprisonment
within three years of your release from Hu'atolitoli then in addition to the sentence
that would be imposed in respect of that offending, you would also need to serve the
one-year balance of your sentence which | am this morning suspending.
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To'a v Lutu anors

Supreme Court, Nuku'alofa
Ford CJ
CV 69/2009

13, 14, and 27 May 2010; 11 June 2010

Practice and procedure — strike out applications — malicious prosecution — time
ran from when the loss arose — applications dismissed

The plaintiff described himself as a customs broker by occupation. The first
defendant was a customs officer employed by the Customs Department. It was
alleged that in September 2003 the first defendant laid an information before the
police and alleged that the plaintiff offered him $3000 as a bribe in order to release a
container. As a result, the plaintiff was prosecuted before the courts for conspiracy to
commit bribery of a government servant. Apart from his occupation as a customs
broker, the plaintiff claimed that he had a "side job" as a building contractor and he
also exported Tongan crops, taro leaves and green and brown coconuts. He alleged
that during the period when his criminal prosecution was being processed through the
courts, he lost income because of the restrictions placed on his freedom to travel
overseas. The plaintiff claimed against the defendant based on the tort of malicious
prosecution. A significant part of his claim was based on his alleged economic loss.
He also claimed damages on account of the legal costs he incurred in relation to his
successful defence of the prosecution and on account of alleged injury and
humiliation to his reputation. His total damages claim amounted to $1,207,140. He
also claimed against the second and third defendants on the basis of their alleged
vicarious liability as employer for a tort committed by the first defendant in the
course of his employment. The first defendant applied to strike out the whole of the
statement of claim on the grounds that it was statute barred. The first defendant
contended that time began to run for the plaintiff from the date on which the first
defendant was alleged to have filed his false statement against the plaintiff with the
police, namely, September 2003. The plaintiff accepted the application of the
limitation period but contended that in an action for malicious prosecution, time
under any limitation period does not commence to run until judgment was given in
favour of the plaintiff. The second and third defendants made an application for strike
out on the grounds that there was no reasonable cause of action.

Held:
1. In action for malicious prosecution, time ran from the date at which the
loss arose. All the authorities supported the plaintiff's contentions. The
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first defendant's application to strike out the proceedings as statute barred
was, therefore, dismissed.

2. It could not be said that the plaintiff's claim was so hopeless that it could
not possibly succeed and the strike out applications were, therefore,
dismissed.

Cases considered:
Childs v Lewis (1920) 40 TLR 870
Deaton Pty Ltd v Flew (1949) 79 CLR 370
Jagroop v Soakai and the Kingdom of Tonga [2001] Tonga LR 234
John Dunlop v Her Majesty's Customs and Excise [1998] EWCA Civ 444
Kilboy v South-Eastern Fire Area Joint Committee [1952] S.C. 280
New South Wales v Lepore (2003) 195 ALR 412
O'Connor v Isaacs [1956] 2 QB 288
R v To'a [2006] TOSC 8
Thompson v Commissioner of Police of the Metropolis [1998] QB 498 CA
Waterer v Freeman (1617) Hob 266
Wilkinson v Ancliff (BLT) Ltd [1986] 3 All ER 427

Statutes considered:
Criminal Offences Act (Cap 18)
Supreme Court Act (Cap 16)

Rules considered:

Supreme Court Rules 2007
Counsel for the plaintiff . Mr Fifita
Counsel for the first defendant . Mr Edwards
Counsel for the second and third defendants . the Solicitor General
Judgment

The application

[1] The defendants have made application to strike out the plaintiff's statement of
claim in whole or in part. Counsel agreed that the application could be dealt with by
way of written submissions.

[2] The application raises issues relating to the legal doctrine of vicarious liability and
the limitation period for a claim of malicious prosecution.

The claim

[3] The plaintiff issued his writ on 8 April 2009. There is now, however, an amended
statement of claim before the court which is long on detail, running to some 64
paragraphs, but short on substance. Practitioners drafting pleadings should
concentrate on reducing them to statements in summary form of the material facts on
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which the party pleading relies for his claim or defence, as the case may be, but not
the evidence by which those facts are to be proved.

[4] The claim is based on the tort of malicious prosecution. The plaintiff describes
himself in the statement of claim as a customs broker by occupation. The first
defendant is, or at least was at the material time, a customs officer employed by the
Customs Department.

[5] It is alleged that in September 2003 the first defendant laid an information before
the police alleging that the plaintiff offered him $3000 as a bribe in order to release a
container. As a result, the plaintiff was prosecuted before the courts for conspiracy to
commit bribery of a government servant contrary to sections 15 and 51 of the
Criminal Offences Act.

[6] The statement of claim then outlines the slow progress of the prosecution through
the Magistrates' Court. Although the dates are not particularised, it would appear that
the preliminary inquiry in the Magistrates' Court was not completed until 2005. The
case was then referred to the Supreme Court and, again without giving any dates, the
statement of claim simply pleads that the proceedings were ended in the plaintiff's
favour when he was discharged in the Supreme Court on all counts.

[7] Apart from his occupation as a customs broker, the plaintiff claims that he had a
"side job" as a building contractor and he also exported Tongan crops, taro leaves and
green and brown coconuts. He alleges that during the period when his criminal
prosecution was being processed through the courts, he lost income because of the
restrictions placed on his freedom to travel overseas. A significant part of his claim,
therefore, is based on his alleged economic loss. He also claims damages on account
of the legal costs he incurred in relation to his successful defence of the prosecution
and on account of alleged injury and humiliation to his reputation. His total damages
claim amounts to $1,207,140.00.

[8] The claim against the second and third defendants is based on their alleged
vicarious liability as employer for a tort committed by the first defendant in the
course of his employment.

The limitation period

[9] The first defendant has applied to strike out the whole of the statement of claim on
the grounds that it was statute barred. The application is made in reliance upon
section 16 of the Supreme Court Act (Cap 16), the relevant part of which provides:

"It shall not be lawful to sue any person for debt or damages
after the expiration of five years from the date on which such
liability was incurred."

[10] It is contended by the first defendant that time began to run for the plaintiff under
section 16 from the date on which the first defendant is alleged to have filed his false
statement against the plaintiff with the police, namely, September 2003. On that basis
the five-year limitation period is said to have expired in September 2008 and the writ,
which was not issued until April 2009, was out of time.
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[11] In the alternative, it is claimed that even if the plaintiff did not know about the
false statement having been filed with the police in September 2003, he certainly
knew of the situation when the case was first called before the Magistrates Court in
October 2003 but that still does not bring the issuance of the writ within the five-year
limitation period prescribed in section 16.

[12] Reliance is placed on Wilkinson v Ancliff (BLT) Ltd [1986] 3 All ER 427 and a
passage from The Law of Torts in New Zealand, (1991) Todd et al, 908.

[13] In response, the plaintiff accepts the application of the five-year limitation
prescribed in section 16 of the Supreme Court Act but he contends that in an action
for malicious prosecution, time under any limitation period does not commence to run
until judgment has been given in favour of the plaintiff. No authority was cited for
that proposition and, somewhat surprisingly, the date that the prosecution was
terminated is not specified in the plaintiff's statement of claim. There is, nevertheless,
a helpful chronology of events before the Court that was included with the
submissions filed by counsel for the first defendant and it records that the plaintiff
was acquitted on all charges by Chief Justice Webster on 24 February 2006. On that
basis, the action would not be barred under the limitation period until 24 February
2011.

Discussion

[14] The passage cited by the first defendant from Todd simply confirms that the
period of limitation runs from the date on which the cause of action accrued. There
can be no dispute about such a statement of principle. The point at issue, however, is
when does the cause of action accrue in a case of malicious prosecution. Wilkinson v
Ancliff does not assist because it related to the limitation period in a personal injury
action.

[15] To establish all the elements of a cause of action for malicious prosecution a
plaintiff must be able to plead and establish:

"(a) he was prosecuted by the defendant, i.e. that proceedings

on the criminal charge were instituted or continued by the
defendant against him;

(b) the proceedings were terminated in the plaintiff's favour;

(c) the proceedings were instituted without reasonable and
probable cause;

(d) the defendant instituted the proceedings maliciously; and

(e) the plaintiff suffered loss and damage as a result." see: Bullen
& Leake & Jacob's Precedents of Pleadings (14th edition), Vol 1,
p. 2-05.

[16] The issue of when the cause of action accrued in an action founded on the tort of
malicious prosecution was considered by the English Court of Appeal In John Dunlop
v Her Majesty's Customs and Excise [1998] EWCA Civ 444. In that case the
appellant had been stopped by Customs officers at Heathrow airport on 31 January
1988 when returning from the Netherlands and his luggage was found to contain a
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number of allegedly pornographic magazines. A search warrant was obtained and
further such magazines were found in the appellant's home. The appellant was
charged with offences contrary to the Customs and Excise Management Act and on
27 April 1989 he was acquitted. On 24 April 1995 he issued a writ claiming damages
for trespass to property; damages for conversion; damages for unlawful detention and
damages for malicious prosecution. The Commissioner for Customs and Excise filed
a defence pleading that the alleged causes of action did not arise within the six-year
limitation period. The Master and a judge decided that the cause of action in the
action for malicious prosecution accrued at the time the criminal proceedings were
instituted against the appellant and, as a consequence, the action was statute barred.
The appellant appealed maintaining that the cause of action was not complete and did
not accrue until the criminal proceedings were determined in his favour on 27 April
1989 and that as a consequence his writ was issued three days before the limitation
period expired.

[17] Counsel for Customs & Excise sought to rely on some observations by Diplock
J. in O'Connor v Isaacs [1956] 2 QB 288, where at 325, it is stated: " . . . time runs in
malicious prosecution from the date at which the loss, which is followed by special
damage arose." Commenting on this passage in Dunlop, Roch LJ said:

"No authority was cited for that proposition in Diplock J.'s
judgment. Nor does any authority appear in the reporting of
counsel's arguments and of the judge's interventions during
counsel's argument. Despite the eminence of that judge, |
have reached the conclusion that modern authority establishes
that the favourable determination of the earlier proceeding is
one of the essential elements that a plaintiff claiming damages
for malicious prosecution must prove as part of that cause of
action."

[18] Lord Justice Brooke agreed with LJ Roch LJ and observed that counsel for the
appellant had "demonstrated conclusively that for at least 200 years it has been
established that no cause of action accrues to a plaintiff until the earlier proceedings
have been determined in his favour." His Lordship noted that the rationale underlying
this rule was robustly stated in Waterer v Freeman (1617) Hob 266:

"That the new action must not be brought before the first be
determined, because till then it cannot appear that the first
was unjust, which is the reason given by the Judges and that is
the reason that the writ of conspiracy lies not till the plaintiff
be lawfully acquitted.”

[19] The conclusion of the Court of Appeal was expressed in the judgment of Lord
Justice Roch:

"The conclusion | have reached is that the favourable
determination of the proceedings forming the basis of the
action for malicious prosecution is a necessary element of the
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cause of action which does not accrue until all the essential
elements of the tort are present. Consequently in this case the
limitation period did not start to run until the 27th April 1989,
and this appeal must be allowed."

[20] Fleming in The Law of Torts, the 7th ed. 564 makes the point that all that needs
be established is that the criminal charge had terminated in the plaintiff's favour:

"On the other hand, if the proceedings are terminated in
favour of the plaintiff, it matters naught how this came about.
The crux is not so much whether he has been proved innocent
as that he has not been convicted."

[21] The foregoing authorities support the plaintiff's contentions. The first defendant's
application to strike out the proceedings as statute barred is, therefore, dismissed.

Other grounds

[22] The first defendant has also made application to strike out particular sections of
the statement of claim on other specified grounds. First, he refers to several of the
pleaded paragraphs which record unsuccessful applications before various magistrates
for adjournments and variation of bail conditions so as to allow the plaintiff to travel
overseas. He alleges that they relate to the conduct of the prosecution and they cannot
be the responsibility of the first defendant. A party who has misled the court by his
fraud or malice, however, is ultimately liable for the consequences and he cannot be
heard to say that they were due to some error of judgment or indiscretion on the part
of judicial decision-makers in the criminal prosecution which he has set in motion.

[23] Finally, the first defendant seeks to strike out the whole of the pleadings on the
grounds that they constitute "an abuse of process, as well as (sic) scandalous,
frivolous and vexatious, and that there is a reasonable defence that can be afforded
the first defendant.” Under this head, the first defendant details several grounds which
he claims provide him with "a reasonable defence" and specific reference is made in
this regard to the judgment of Webster C.J. in Rex v To'a [2006] TOSC 8. | see no
substance in this type of convoluted submission. The particulars provided in support
relate to the so-called reasonable defence allegation rather than to the abuse of
process allegation. The alleged strength of a defendant's defence is not a recognized
ground for a strike out order under Order 8, Rule 8 of the Supreme Court Rules 2007.

Vicarious liability

[24] The stated grounds for the strike out application filed by the second and third
defendants (“the applicants") are:

"(1) There is no reasonable cause of action against the
applicants, namely:
(@) The applicants have not themselves been alleged to have
committed any tort against the plaintiff; and
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(b) The principle of vicarious liability does not apply to the
malicious prosecution claim against the first defendant,
and should therefore not bind the applicants to this
claim.”
(emphasis added)

[25] The plaintiff does not dispute the allegation in (a) but he contends that the
applicants, as the first defendant's employer, are liable for any wrongful acts
committed by him in the course of his employment.

[26] The principal grounds advanced by the applicants in support of their contention
that vicarious liability has no application to the facts of this case are set out in the
following passage from counsel's submissions:

"18. (1) Reporting an alleged crime to the police is a normal
duty expected of any person;

(2) Reporting an alleged crime to the police is unconnected to the
authorised duties of the plaintiff (sic), and thus quite independent
of an outside those duties;

(3) Reporting an alleged crime to the police is not at all closely
connected with what was authorised or expected, or with the
employment itself, that it would be fair and just to conclude that
vicarious liability does not arise.

(4) A reasonable man would say that reporting to the police a
crime was so devergent from his employment as to be plainly
alien to his employment and wholly distinguishable from that, in
which case the employer would not be liable."

Discussion
[27] Order 8, Rule 8 (1) of the Supreme Court Rules 2007 is in these terms:

"(1) The Court may at any time order that any pleading or part
thereof be struck out if:

(a) it discloses no reasonable cause of action or defence, as the
case may be; or

(b) it is scandalous, frivolous or vexatious; or

(c) it is unclear, or may otherwise prejudice or delay the fair trial
of the action; or

(d) it is otherwise an abuse of process of the Court."

[28] The guiding principle relevant to the consideration of any strike out application
was laid down by the Court of Appeal in Jagroop v Soakai and the Kingdom of
Tonga [2001] Tonga LR 234, 236:

"The principle upon which an application to strike out a claim
may be entertained by the Court is clear. No party should
have his claim denied without a hearing in the ordinary way,
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except where the claim is so hopeless that it cannot possibly
succeed.”

[29] It would appear from the words highlighted above [24] that the applicants'
application is based on subparagraph (1) (a) of the rule and that they are contending
that there is no reasonable cause of action against them because the principle of
vicarious liability has no application to the malicious prosecution claim made against
the first defendant. The problem with this approach is that it seeks to build into
subparagraph (1) (a) an additional element, namely the application of the doctrine of
vicarious liability, whereas all the subparagraph is concerned with is whether there is
an underlying cause of action.

[30] Although the phrase "cause of action™ has a broad definition, it is far from clear
that, in the context of Rule 8 (1) (a), it could be said to encompass the concept of
vicarious liability. For the vicarious liability maxim to apply in any given case there
must be an underlying cause of action by virtue of which a servant wrongdoer has a
liability to the plaintiff. The principle of vicarious liability then imputes the servant's
liability to the master. In other words, the cause of action and the vicarious liability
maxim are different concepts and, therefore, any application to strike out the
vicarious liability pleading would need to be based on one of the other subparagraphs
of the strike out rule instead of subparagraph (1) (a). The applicants have not
presented their application in that way, however, and so it cannot succeed.

[31] In England the equivalent CPR provision, r.34 (2), is broader than Order 8 Rule
8 (1). It provides: "(a) that the statement of case discloses no reasonable grounds for
bringing or defending the claim”. Similarly, in New Zealand the relevant ground in
the new High Court Rules is: "discloses no reasonably arguable cause of action,
defence, or case appropriate to the nature of the pleading". Those provisions would no
doubt give the court the type of authority the applicants need to be able to rely on in
their application in the present case.

[32] But, quite apart from these issues relating to the precise wording of the relevant
rule in the Tonga Supreme Court Rules, it seems to me that the strength or weakness
of any vicarious liability pleading is inevitably going to be dependent upon the facts
of the case and except in some exceptional situation, which I hasten to add this is not
one, such a pleading is not a suitable subject for a strike out application prior to trial.
The situation is well explained in Todd, The Law of Torts in New Zealand, 3rd Ed.,
18.2.1:

"An employer may be liable for a malicious prosecution by an
employee or agent, on the application of ordinary principles
regarding the responsibility of employers acting by their
employees or agents. The question is whether the tortious
conduct was within the scope of the employee's authority or,
if not at the time, whether it was later ratified by the
employer. It is a question of fact and degree whether a
tortious act is so much within the scope of employment as to
allow a court to determine that the act was the performance of
a duty generally authorised but cautiously carried out.
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Certainly there is no objection in principle to an employer
being held liable for the malicious conduct of another.™

[33] In New South Wales v Lepore (2003) 195 ALR 412, the High Court of Australia
carried out a review of modern developments in relation to the doctrine of vicarious
liability. The case involved two appeals from decisions of the New South Wales
Court of Appeal and one appeal from the Queensland Court of Appeal. The principal
issue before the High Court related to the liability of school authorities for sexual
assaults carried out on pupils by their teachers.

[34] The respective appeals were decided on their own facts and dismissed but the
court took the opportunity to review the approach to vicarious liability that has been
followed in recent times by the highest courts in Canada and the United Kingdom.
There was discussion on whether vicarious liability could be imposed for the
deliberate criminal acts of another. Gummow and Haynes JJ were content to leave
that issue for further consideration but they took the opportunity to restate the
vicarious liability maxim in a summation [239] which, in my view, has equal
application in this jurisdiction:

"When an employer is alleged to be vicariously liable for the
intentional tort of an employee, recovery against the employer
on that basis should not be extended beyond the two kinds of
case identified by Dickson J. in Deaton Pty Ltd v Flew (1949)
79 CLR 370: first, where the conduct of which complaint is
made was done in the intended pursuit of the employer's
interests or in the intended performance of the contract of
employment or, secondly, where the conduct of which
complaint is made was done in the ostensible pursuit of the
employer's business or the apparent execution of the authority
which the employer held out the employee as having."

[35] As noted in Lepore, the precise jurisprudential basis for the doctrine of vicarious
liability may still be open to debate. That is a continuation of the observation made by
Lord Cooper in Kilboy v South-Eastern Fire Area Joint Committee [1952] S.C. 280,
285:

"A mixture of ideas has inspired many unconvincing judicial
efforts to find a common basis for the maxim. What was once
presented as a legal principle has degenerated into a rule of
expediency, imperfectly defined, and changing its shape
before our eyes under the impact of changing social and
political conditions."

[36] In Jagroop the Court of Appeal accepted that in an area of the law which may be
somewhat uncertain and is still developing, it is not normally appropriate to strike
out. It reaffirmed the principle that if a plaintiff has a cause of action which may
possibly succeed, he is entitled to pursue it.
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[37] Finally, and it would only become relevant if liability can be established, the
quantum of the relief claimed would appear to be exorbitant. In a chapter dealing with
damages in malicious prosecution cases McGregor on Damages 18th Ed. 38-005 has
a reference, in relation to non-pecuniary loss, to the observation made by Lord Wool f
MR in Thompson v Commissioner of Police of the Metropolis [1998] QB 498 CA:

"The figures should start at about £ 2000 and for prosecution
continuing for as long as two years about £ 10,000 could be
appropriate.”

In relation to pecuniary loss, the learned authors state, 38-007 :

"As to pecuniary loss, loss of general business and
employment should be recoverable; authority however is
lacking. All that can be said is that in Childs v Lewis (1920)
40 TLR 870, an action for false imprisonment, it was
admitted that, had the action been for malicious prosecution,
the loss of the claimant's director's fees by reason of his
forced resignation would have been recoverable. The
claimant's expenses in defending himself against the
prosecution should also be recoverable."

Conclusion

[38] For the reasons stated, it cannot be said that the plaintiff's claim is so hopeless
that it cannot possibly succeed and the strike out applications are, therefore,
dismissed.

[39] Costs are reserved. The statements of defence are to be filed within 28 days.
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R v Kata

Supreme Court, Nuku'alofa
Ford CJ
CR 196/2009

11 June 2010

Sentencing — importation and possession of illicit drugs — methamphetamine —
imprisonment

The accused was a customs officer working for the Customs Department. He was
found guilty by a jury on one count of importation of illicit drugs and one count of
possession of illicit drugs contrary to sections 3 and 4(a) respectively of the Illicit
Drugs Control Act 2003. The illicit drug in each case was methamphetamine. The
maximum sentence under section 3 for the offence of importing an illicit drug was a
fine of $1 million or imprisonment for a term not exceeding 30 years or both. The
maximum sentence for possession of an illicit drug under section 4 was a fine of
$750,000 or imprisonment for a term of 25 years or both.

Held:

1. In New Zealand, the Court of Appeal held that the amount of the illicit
drug seized should be the basis for the measure of culpability and the
approach should be based on the size, rather than the potential monetary
returns, of the actual illicit drugs. Sentencing in New Zealand was largely
governed by the provisions of the Sentencing Act 2002 (NZ) and, in
relation to drug offending, the courts prescribed a Band of sentences for
the different classes of drugs in which the scale of culpability was ranked
from the lowest to the highest. In reference to methamphetamine
importation, the court in Fatu held that Band Four which involves the
importation of very large commercial quantities (500g or more) would be
12 years to life imprisonment. In this case the quantity of
methamphetamine was 17.6 kg which was at the top end of the New
Zealand scale.

2. A fine would not be a reasonable or appropriate sentence because of his
personal circumstances and also because of the extremely serious nature of
the charges he was found guilty of. The starting point for a charge of
importing methamphetamine was set at 15 years imprisonment and for a
charge of possession of methamphetamine 7 years imprisonment. Those
starting points should then be adjusted up or down to properly reflect the
mitigating and aggravating features of the individual case.



40

50

60

70

R v Kata (SC)

55

3.

The court was satisfied that the accused was fully aware of what was going
on and that he was actively involved not only in the importation of the
methamphetamine but also in the concealment of the drugs while they
were in Tonga and in all the planning associated with the proposed
shipment of the consignment to Australia. In this regard, he took
advantage of his position as a customs officer and he breached the trust
and confidence of his employer.

The accused's role in the importation network could properly be described
as a local facilitator but not a manufacturer or mastermind of the
importation.

Having regard to all the factors, the court imposed the sentences as
follows: on count 1 (the importation charge) he was convicted and
sentenced to 14 years imprisonment. On count 2 (the possession charge)
he was convicted and sentenced to 7 years imprisonment. The sentences
were concurrent making 14 years imprisonment in total.

The court further order pursuant to section 32(2)(b) of the lllicit Drugs
Control Act 2003 for all the methamphetamine involved in this case,
including the red liquid and containers, to be disposed of in such manner
as the police authorities deemed fit.

Cases considered:
Anders v Police Department [1974-80] Tonga LR 60
Hokafonu v R [2003] Tonga LR 249
Press Release [2001] Tonga LR 333
R v Fatu [2006] 2 NZLR 72 (CA)

Statutes considered:
Drugs and Poisons Act (Cap 79)
Illicit Drugs Control Act 2003
Sentencing Act 2002 (NZ)

Counsel for the Crown . Ms'Atiola
Counsel for the accused : Mr Tu'utafaiva

Sentencing remarks

[1] You are appearing for sentencing this morning having been found guilty by a jury
on one count of importation of illicit drugs and one count of possession of illicit drugs
contrary to sections 3 and 4(a) respectively of the Illicit Drugs Control Act 2003. The
illicit drug in each case is methamphetamine.

[2] The maximum sentence under section 3 for the offence of importing an illicit drug
is a fine of $1 million or imprisonment for a term not exceeding 30 years or both. The
maximum sentence for possession of an illicit drug under section 4 is a fine of
$750,000 or imprisonment for a term of 25 years or both. The punishments are
without doubt amongst the very highest in the statute books apart, of course, from the
death penalty.
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[3] In terms of sentencing, no distinction is made between the different types of
drugs. All illicit drugs are listed together in Schedule 1 to The Illicit Drugs Control
Act.

[4] You were a customs officer at the relevant time working for the Customs
Department. The jury heard how on the 12th and 21st of May 2009 you caused or
arranged for two consignments of methamphetamine to be imported into the
Kingdom. Using your influence as a customs officer you uplifted the two
consignments from DHL after they had arrived in the country on an Air New Zealand
flight.

[5] The methamphetamine had been concealed in 12 red wine bottles and 9 foil
bladders. The consignment had been described as "wine samples™ and the court heard
that the labelling and packaging of the bottles were so professional that the staff
working for the importing agencies truly believed that they contained nothing other
than red wine.

[6] Much later it was ascertained by the analysts that the wine bottles and foil
bladders contained a total of 30 litres of liquid which in turn converted to a total of
17.6 kgs of methamphetamine hydrochloride. The court was told that
methamphetamine hydrochloride crystals is the form in which methamphetamine is
typically sold.

[7] The street value of the consignment, according to the expert witnesses from the
Auckland Drugs Squad, would have ranged between NZ $10.2 million and NZ $18
million with one of those experts saying that the value in New Zealand would have
been NZ $17-18 million. Det Sgt Michael Beal told the court that he had been with
the New Zealand police force for 25 years and this was the second largest seizure of
methamphetamine that he had ever come across.

[8] The Tongan police had received information that methamphetamine was being
imported into Tonga and they had also received confirmation that you were involved.
Based on the information they had received, the police took out a search warrant over
your property. The jury heard that on 21 September 2009 some 30 or 40 police
officers, including officers from the New Zealand police, descended upon your
residence at the Bypass Road and proceeded to carry out a complete search of the
buildings on your allotment.

[9] Initially you denied having any illegal substances on your property but after the
kitchen of your home had been searched by the police and the police dog, you
obviously realised that the game was up. You then approached the officer in charge of
the search and took him out to a cottage at the rear of the main house where the illicit
drugs were located. At that stage the wine bottles and foil bladders had been placed
into a suitcase and an esky. The evidence, which | have no doubt the jury would have
accepted was that for most of the intervening period from when the drugs had arrived
in Tonga back in May 2009 until the search in September, the consignment had been
buried in a hole which had been dug in the backyard of your property. The jury was
shown a photograph of the hole. The evidence indicated that you had removed the
bottles from the hole a day or two before the police search and the consignment had
then been placed in the suitcase and esky in preparation for export on the vessel MV
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Captain Tasman which was shortly to depart the port of Nuku'alofa bound for
Australia.

[10] When interviewed by the police, you claimed that you had no idea the liquid in
the bottles and foil bladders contained methamphetamine. You did not tell the police
anything about your involvement in the importation of the consignment back in May
2009. What you told them was that the drugs the police found on your property under
their search warrant on 21 September 2009 had only come into your possession the
previous Wednesday evening. You said that they had been brought to your home by
two men and left there for you to look after. You named one of the men as Sione
Filipe, an old acquaintance of yours from Sydney, and the other person, whose name
you said you did not know, was a Chinese man who had been introduced to you as
"Chris".

[11] You told the police that you had no idea how the consignment had been brought
into Tonga. You said that Sione Filipe and the Chinese man had simply dropped the
suitcase and esky off at your home and had told you that they would return sometime
later to pick them up.

[12] When you gave evidence before the court, you freely admitted your involvement
in importing the consignments on the 12th and 21st of May 2009 but you continued to
claim that you understood the substance was nothing other than red wine. Clearly the
jury disbelieved what you said in your statement to the police and they disbelieved
your sworn evidence. | have no doubt that the jury's decision was the correct one.
Through your very capable lawyer you raised every possible defence and legal
technicality that was open to you. The efforts of the Solicitor General, Mr Kefu, in
successfully prosecuting this first case in Tonga involving methamphetamine deserve
to be publicly acknowledged.

[13] I have already stated that the maximum sentence for drug offending in the
Kingdom is the highest outside the death penalty. My perception is that historically
the courts in Tonga have taken a more uncompromising line towards illicit drugs than
many other jurisdictions in the Pacific. The first recorded drug case to come before
this court was 32 years ago. It is reported in the Tonga Law Reports as Anders v
Police Department [1974-80] Tonga LR 60. In that case Justice Hill said this:

"At the present, Tonga is reasonably free from this curse
(drugs). However, it exists in a number of neighbouring
countries in an aggravated form and | want to make it quite
clear that | am going to do my utmost to make sure that it
does not spread here. And | want everyone to understand that
if anybody is convicted of possessing a substantial amount,
that is more than two or three cigarettes, they will certainly
go to prison as far as | am concerned."

[14] The judge then made a plea to magistrates to take notice of what he was saying
and he went on to give the first guidelines as to the type of sentencing that persons
possessing or dealing in drugs could expect to receive. In those days the maximum
sentence that could be imposed under the old Drugs and Poisons Act was a fine of
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$2000 or 10 years imprisonment or both. Methamphetamine was unknown but in
reference to dealings involving hard drugs, the judge said:

"If there is any attempt to supply or import hard drugs that is
heroin, cocaine or LSD, the standard sentence will be around
seven years up to the maximum which | can impose which is
10 years. . . . | want everybody to know that there are not
going to be drugs in Tonga if the courts can stop it."

[15] The next development came on 1 June 2001 when the then Chief Justice, Hon
Justice Ward, took the unusual step of issuing a Press Release relating to sentencing
for drug offences. The Press Release appears in the 2001 Tonga Law Reports at page
333. The Chief Justice made it clear that anyone who deals in hard drugs can expect
to go to prison for a very substantial length of time.

[16] One of the most significant cases to come before this court involving a large
quantity of "hard drugs" is reported in the Law reports as Hokafonu v R [2003] Tonga
LR 249. That case related to a consignment of 100 kg of cocaine which was
concealed in a container load of boxes of floor tiles. The container which had come
from Panama was transshipped in Auckland and arrived in Tonga in September 2001.
The evidence was that the consignment was eventually destined for either Fiji or
Australia. The principal accused was convicted and sentenced to 10 years
imprisonment on charges of conspiracy to import and export cocaine. 10 years
imprisonment was the maximum sentence that could be imposed.

[17] On appeal, the Court of Appeal upheld the maximum sentence of 10 years
imprisonment and took the opportunity to say this:

"Tonga has until now been relatively free of the curse of
illegal drugs. If that is to be maintained, the courts must have
the power to impose penalties sufficiently severe to deter drug
dealers using Tonga as a staging post for importations into
other countries and to deter them from importing illicit drugs
into Tonga for sale here. Present maximum penalties are
inadequate to achieve that objective."

[18] No doubt in response to that plea from the Court of Appeal, Parliament in
August 2003 passed the new lllicit Drugs Control Act which increased the maximum
fine for offences involving illicit drugs to the figures | have already mentioned and
tripled the maximum sentence of imprisonment. It is against that background that |
am called upon today to impose a sentence which will fairly reflect the determination
of both the legislature and the courts to deter Tongan people from any involvement
whatsoever with illicit drugs.

[19] The jury heard something about the effects of methamphetamine. Det Sgt
Michael Beal who has had extensive experience in training members of the New
Zealand police involved in drug investigations explained that methamphetamine
affects and changes those parts of the brain that control a person's mood and vision.
He described the drug as highly addictive and he explained that its use has resulted in
serious crimes as well as serious social issues. As the detective put it,



210

220

230

240

250

R v Kata (SC) 59

methamphetamine has contributed to everything from family and domestic violence
to very serious and violent murders.

[20] The prosecution has presented helpful written submissions in relation to this
sentencing. The submissions were specifically requested because this is the first
methamphetamine sentencing case to come before the courts. Counsel for the
prosecution has analysed a number of the more recent New Zealand cases involving
methamphetamine noting that the leading authority on the subject is the decision of
the New Zealand Court of Appeal in R v Fatu [2006] 2 NZLR 72. Methamphetamine
in New Zealand is a Class A drug and the maximum sentence for any offence
involving a Class A drug is life imprisonment.

[21] The Court of Appeal held that the amount of the illicit drug seized should be the
basis for the measure of culpability and the approach should be based on the size,
rather than the potential monetary returns, of the actual illicit drugs. Sentencing in
New Zealand is very largely governed by the provisions of the Sentencing Act 2002
and, in relation to drug offending, the courts prescribe a Band of sentences for the
different classes of drugs in which the scale of culpability is ranked from the lowest
to the highest. In reference to methamphetamine importation, the court in Fatu held
that Band Four which involves the importation of very large commercial quantities
(500 g or more) would be 12 years to life imprisonment. In this case, as | have
already indicated, the quantity of methamphetamine we are concerned with is 17.6 kg
which would be right at the top end of the New Zealand scale.

[22] You are 42 years of age, married with three children and one young foster
daughter. You also have a young grandson. All the family lives together at your home
on Bypass Road. You began working as a customs officer in 1998. Prior to then you
worked in the Government Store at Fasi. At the time of your offending you held the
position of Officer in Charge at the Manifest and Export Division of the Customs
Department. You were earning approximately $300 per fortnight.

[23] The Probation Officer reports, and your counsel has confirmed this morning, that
you accept the correctness of the decision made by the jury and you now take full
responsibility for your illegal behaviour. He confirms that you express remorse and
deeply regret your actions and you now realise that your involvement in this illicit
drug transaction has ruined your reputation and affected your life and the life of your
family forever.

[24] The Probation Officer has attached to his report a reference from the Vicar
General & Administrator of the Catholic Cathedral of the Immaculate Conception
which is helpful. He has also attached a very moving letter written by your wife 'Ofa.
With her permission | am now going to read your wife's letter in open court in the
hope that it will make you fully appreciate the enormity of the crime you have
committed and its effect upon your family. | am also hopeful that if this letter or part
of it gets published it may help deter other young family men like yourself from
taking the risk of entering into some criminal activity just in the hope of making what
the probation officer appropriately refers to as some "dirty money".
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[25] The letter as translated from Tongan into English reads:

Dear Sir,
Re: Pati Kata
I respectfully write regarding the above named.

I wish to inform you of the following which may assist Your
Honour in considering an appropriate sentence for the above
named who happens to be my husband.

My husband currently has a loan at MBF Bank and he was
the only one employed and paying off the loan. There are
goods held as security. We also have a foster child who is his
sister's child. The child is mainly ill as the child was very
much attached to my husband, more than anyone else at home
and | have grave fears for the child. Even now there are times
when the child refuses to eat but when she sees Pati she is
lively and active.

The other issue is one of our children who should continue
with further studies but no longer wishes to do so as Pati paid
for the child's education. The child's mental state is affected
because of the situation her father is in.

The situation should he be sentenced to imprisonment?

In relation to the loan, | have no source of income to pay off
the loan. We had totally relied on my husband in all our
church, family and community obligations. There are times
when | myself entertain strange ideas. And there are times
when | cannot get any rest. And there are times when nothing
is interesting anymore because of the difficulties that my
family is experiencing.

| am therefore praying for mercy and leniency to be bestowed
upon this poor man. To impose any sentence but that of
imprisonment because of the problems we are currently
encountering as well as our childrens' future. And | sincerely
hope that we do not encounter these problems in future.

| therefore apologise before Your Honour for what I'm
asking. But | am doing this out of remorse and | do hope that
this never occurs again in future.

Respectfully,
"Ofa Kata"

[26] It is impossible not to feel immense sympathy for your wife and your family.
How they are going to survive with you in prison, | do not know but the sad reality is
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that you should have stopped and thought about those things before getting yourself
involved in such a major criminal activity as the importation of illicit drugs.

[27] When looking at your own family situation and taking that into account for
sentencing purposes there is, of course, another issue to reflect upon and that is this.
Imagine what the consequences might have been to countless other unsuspecting
families had the police not intervened when they did so as to prevent the drugs you
were dealing with from eventually reaching their final destination. You are not
charged with those consequences, of course, but it is certainly a sobering thought to
reflect upon when looking at the inevitable tragic impact the case is going to have on
your own little family.

[28] Crown counsel submits that a fine would not be a reasonable or appropriate
sentence given your personal circumstances. | would agree with that submission not
only because of your personal circumstances but also because of the extremely
serious nature of the charges you were found guilty of. Turning to the alternative of
imprisonment, it seems to me, with respect, that the recommendations included in the
submissions of Crown counsel are entirely appropriate. | would, therefore, fix the
starting point for a charge of importing methamphetamine at 15 years imprisonment
and for a charge of possession of methamphetamine 7 years imprisonment. Those
starting points are then to be adjusted up or down to properly reflect the mitigating
and aggravating features of the individual case. | am obliged to Crown counsel for
identifying the main mitigating and aggravating features.

[29] Without doubt, the most serious aggravating feature is the sheer quantity of the
illicit drug involved in these charges. We are talking about 17.6 kg of
methamphetamine hydrochloride crystals and that is the second largest seizure the
New Zealand Drug Squad Detective who gave evidence here in Tonga had ever come
across in his 25 years with the New Zealand police.

[30] The method of concealment indicates a highly sophisticated operation. The
process of having methamphetamine hydrochloride dissolved to appear in the form of
red wine liquid and then having that same liquid bottled and sealed to appear as
normal bottles of red wine showed a very professional high level of sophistication
and organisation. | agree with Crown counsel's submission that all the evidence
pointed to your activity being part of a regional or international network most
probably involving shipment and transshipment from Asia to the Pacific and
Australia. Organised criminal activity on this type of scale calls for a substantial
sentence to mark its gravity and to act as a deterrent to like-minded offenders.

[31] I am satisfied that you were fully aware of what was going on and that you were
actively involved not only in the importation of the methamphetamine but also in the
concealment of the drugs while they were in Tonga and in all the planning associated
with the proposed shipment of the consignment to Australia. In this regard, you took
advantage of your position as a customs officer and you breached the trust and
confidence which had been placed in you by your employer.

[32] There are some mitigating factors and these have been highlighted by Mr
Tu'utafaiva.
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[33] Undoubtedly, the most significant of these is the concession made by Crown
counsel that your role in the importation network can properly be described as, using
counsel's words, "a local facilitator but not a manufacturer or mastermind of the
importation."” On the evidence, | am satisfied that that concession was properly made.

[34] You are entitled to credit for having no previous convictions but you are not
entitled to credit for a guilty plea because the matter had to go to trial.

[35] Crown counsel acknowledges that there seems to have been no intention to sell
or distribute the methamphetamine in the Kingdom but the plan was to use Tonga as a
transit point and then smuggle the methamphetamine into Australia. In my view,
however, little weight can be placed on that submission as a mitigating factor. As |
have already noted, the severe penalties Parliament has now provided for in the
legislation came largely in response to the Court of Appeal's plea for power to impose
sentences sufficiently severe to deter international drug dealers from using Tonga as a
staging post and that must be my objective.

[36] It is to your credit that you now accept the jury's verdict and that you are truly
remorseful and apologetic for your illegal behaviour.

[37] The balancing exercise in a case of this nature is never easy but | can say that
had you been one of the ringleaders or the "mastermind” of the enterprise then |
would have been looking at a sentence of at least 20 years imprisonment. The fact,
however, that you were not the mastermind or ringleader is a proper mitigating factor
and, in my view, it more than offsets the additional period | would have added to the
sentencing starting point in recognition of the very large quantity of
methamphetamine involved.

[38] Having regard to all these factors as well as to the comprehensive submissions
made on your behalf by Mr Tu'utafaiva, the sentences | now impose are as follows:
On count 1 (the importation charge) you are convicted and sentenced to 14 years
imprisonment. On count 2, which is the possession charge, you are convicted and
sentenced to 7 years imprisonment. The sentences are concurrent making 14 years
imprisonment in total.

[39] I have given careful consideration as to whether any part of the sentence should
be suspended. My view may have been different had you pleaded guilty or had you
cooperated with the authorities and disclosed information helpful to them in
identifying and prosecuting other offenders but there is no evidence to this effect
before the court. In the circumstances, | do not consider it to be an appropriate case
for suspension of any part of the sentence | have just imposed. | am prepared,
however, to make this concession. The commencement date for the 14 year sentence
will be backdated to 21 September 2009 in recognition of the fact that you have been
held in custody continuously since that date.

[40] Finally, as requested by Crown counsel, | hereby make a further order pursuant
to section 32(2)(b) of the Illicit Drugs Control Act 2003 for all the methamphetamine
involved in this case, including the red liquid and containers, to be disposed of in
such manner as the police authorities deem fit.
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Faingata'a v Westpac Bank of Tonga

Supreme Court, Nuku'alofa
Ford CJ
CV 281/2009

14 May and 8 June 2010; 24 June 2010

Practice and procedure — strike out application — hopeless cause of action —
struck out

The plaintiff was a director, shareholder and manager of a company called Mobile
Technology Services Ltd ("the company"). The company specialised in supplying and
maintaining computer parts and hardware. The defendant bank approved an overdraft
loan facility of $980,000 for working equipment and to purchase equipment. The
plaintiff went to New Zealand to purchase equipment however the cheques were
returned and not honoured by the defendant. The plaintiff alleged that the defendant
was negligent in handling and monitoring the loan and that as a result of that
negligence, the plaintiff suffered economic loss. The plaintiff sought general damages
in the sum of $980,000 and damages in the sum of $100,000. The defendant has
applied, pursuant to Order 8 Rule 8 of the Supreme Court Rules 2007, for an order
striking out the statement of claim on the grounds that it disclosed no reasonable
cause of action, that it was frivolous and that it was unclear. In the alternative, the
defendant sought an order for security for costs.

Held:

1. The court had considerable difficulty understanding precisely the nature of
the duty of care the plaintiff alleged he was owed by the bank and the
precise nature of the alleged breach. The documentation showed clearly
that the plaintiff was not a customer of the banks. It was the company that
was the customer and it was the company that entered into the loan
contract with the bank.

2. The crucial decision which a court must make on a strike-out application
was whether, on the facts pleaded, the plaintiff's alleged claim was
sustainable in principle. That decision could be resolved only by close
scrutiny of the pleadings.

3. The plaintiff has not established on his pleadings that he had in principle a
sustainable cause of action in his own right against the bank arising out of
the drawdown of the overdraft facility or the bank's subsequent demand
under its mortgage.
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4.  The plaintiff's claim was so hopeless that it could not possibly succeed.
The proceedings were, accordingly, struck out.

Cases considered:
Donoghue v Stevenson [1932] All ER 1
Jagroop v Sokai and KOT [2001] Tonga LR 234
Johnson v Gore Wood & Co [2001] 1 All ER 481
Shivas v Bank of New Zealand [1990] 2 NZLR 327

Rules considered:
Supreme Court Rules 2007

Counsel for the plaintiff : Mr Pouono

Counsel for the defendant : Mr Waalkens QC and Mr
Stephenson

Ruling

The application

[1] The defendant has applied, pursuant to Order 8 Rule 8 of the Supreme Court
Rules 2007, for an order striking out the statement of claim on the grounds that it
discloses no reasonable cause of action, that it is frivolous and that it is unclear. In the
alternative, the defendant seeks an order for security for costs.

[2] The application raises issues as to whether a bank has a duty of care to a director,
shareholder or employee of a customer company and whether it has a similar duty of
care to a director who gives a guarantee to the bank on behalf of the company. The
plaintiff claims that a legal duty of care is owed in both situations.

The background

[3] The plaintiff was a director, shareholder and manager of a company called Mobile
Technology Services Ltd ("the company™). He claims to have been "the main person
who conducted the business of the company in terms of marketing and management
when the business first started” but sometime later a Mr Peni Taufa became the
majority shareholder and also a director. No dates are specified in the statement of
claim for these events but the defendant confirmed in an affidavit that the company
was a customer for some two years between late 2006 and late 2008. The company is
said to have specialised in supplying and maintaining computer parts and hardware.

[4] On 2 July 2008 the defendant, who for ease of reference | will refer to as "the
bank", sent an offer letter to Mr Taufa, as Managing Director of the company,
confirming that it had approved an overdraft facility loan in the amount of $980,000.
The purpose of the loan was described as "working capital and purchase equipments
(sic) for hiring". The term of the loan was said to be "ongoing" and repayment was
"on demand". The overdraft facility was to be made available "at the discretion of and
during the pleasure of the bank and shall be repayable on demand unless otherwise
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indicated in existing agreed documentation.” The offer was open for acceptance until
15 July 2008 "or such other later date as the bank may agree."

[5] The offer letter confirmed that the following securities had been agreed to:

Loan Agreement over workshop to be constructed. Mortgage

will be later arranged after land deed is available.

Equitable mortgage on all company's assets EMA

Debt and interest guarantee by shareholders Peni Kalekava Taufa and
Ringo Faingata'a.

[6] The offer letter was signed and accepted by Mr Taufa and the plaintiff on behalf
of the company or about 28 July 2008 (the date in the copy before the court is unclear
-- it could be either 27 or 28 July 2008). The account transaction list shows that as at
28 July the company's overdraft stood at $115,275.05. On 28 July a further
$637,500.00 of the loan was drawn down which left the company with a total
overdraft of $752,775.05.

[7] A formal loan agreement with the bank was signed on 14 August 2008, as was the
guarantee given by the plaintiff and Mr Taufa. Both these documents appear to have
been in the bank's standard format.

[8] The next development, according to the documentation before the court, came on
19 September 2008 when the plaintiff wrote to the General Manager of the bank on
company letterhead. The letter read:

"Re: Mobile Technology Services Ltd (MTS) Cheque Account
20005111119

We write regarding the above account. Recently we requested
an overdraft of $990,000 from your bank to finance
purchasing of heavy equipments (sic) for hire. Our Managing
Director, Mr Peni Taufa, is in New Zealand to assist with
purchasing the equipments. There were some slight variations
in the prices of the equipments initially planned to be
purchased. United Development Ltd who was the supplier
hence require an additional $100,000 for payment of the
excess and also the freight from New Zealand. However our
cheque for $100,000 paid to United Development on 10
September 2008 was returned and not honoured by your bank
although we believe that there should be sufficient funds
available in our account. Accordingly the equipment were
(sic) unable to be shipped from New Zealand and resulted in
MTS incurring additional costs because of the delay in the
shipment. There were also some other cheques bounced back
by your bank although there were sufficient funds in the
account. We are very dissatisfied with returning (sic) of these
cheques because it affected the operation of the business and
fees were also charged to our account. In fact, there will be
substantial costs that will be paid by MTS to United
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Development Ltd as a result of this delay in the shipment of
the heavy equipments already ordered.

This letter is to request your bank to honour the cheques total
to $155,000 that were returned recently and also reverse all
bank fees relating to these returned cheques. If you do not
honour these cheques we have no option but to cancel the
whole deal and close the operation of the MTS and seek

assistance from other banks.
We are deeply frustrated with your service.

Ringo Faingata'a
General Manager"

[9] On 13 October 2008 the bank made formal demand of the plaintiff in the sum of
$819,419.78. The letter of demand is not very clearly expressed. Although it is
addressed to the plaintiff, it is debatable whether it is, in fact, a demand to the
company or a demand to the plaintiff under the guarantee. No issue arises, however,
regarding the interpretation of that document. The amount said to be due to the bank

under the mortgage as at that date was $819,419.78.

[10] On 20 October 2008 the plaintiff wrote a further letter to the bank:

"We refer your letter dated 13 October 2008 demanding the
money owes (sic) by the Mobile Technology & Services Ltd
(MTS) to your bank.

I would like to draw your attention to my letter dated 19
September 2008 which details what action MTS would take as
a result of your bank bouncing our cheques causing us
additional costs when we were in the process of buying the
heavy equipments from New Zealand. | advised you then that
your service was poor and affected our relationship with my
supplier.

We have agreed with my partner in New Zealand to close
down the business and we are in the process of doing that. We
are deeply frustrated with your service and is (sic) the main
reason for taking this action.

Ringo Faingata‘a
General Manager"

The claim

[11] The writ was issued on 9 December 2009. The following paragraphs are

probably the most relevant pleadings in the statement of claim:

"6. This is a claim under torts (sic) of negligence alleging that
the bank was negligence (sic) in handling and monitoring the
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loan that as a result of such negligence, the plaintiff suffers
economic loss.

6 d. The purpose of the advance was made known to the bank
in which a warehouse was to be constructed and also for
purchasing of heavy duty equipment for the operation of the
company.

7. After the plaintiff signed the loan agreement, the bank also
submits (sic) the plaintiff to sign a letter of guarantee without
specifying or explaining to the plaintiff the obligations stated
in the Letter of Guarantee. As a result, the plaintiff bound
himself to be at the mercy of the bank.

8. The bank released about $891,000 of the advance to the
company without any knowledge of the plaintiff. The
remaining balance remain (sic) payable to the company but at
the option of the bank.

9. A few weeks later from the releasing of the advance, the
bank demands that the company pay up in the lump sum the
money already advanced.

10. The bank should have expected that the company has not
built the warehouse and also the purchasing of the equipment.
As result of an earlier demand, the company would surely
suffer so as the plaintiff.

11. The plaintiff has no choice but to close down the
operation of the company.

12. In closing down the Company, the plaintiff lost his source
of income and also revenue for the family. He was on a scale
(sic) of $40,000 per anum from the company. Closing down of
the operation of the company means that he was out of a job.

15. The plaintiff suffers because the bank was negligence (sic)
in its handling of the advance towards the company.

Particulars

a. The bank has a duty of care as a banker towards
plaintiff.
b.  The bank breaches (sic) its duty of care as follows:
(@) The bank made the demand for the
repayment of the advance without
considering the fact that advance was for a
purpose known to the bank;
) That purpose was not yet achieved;

the
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(3) Such demand cannot be met by the plaintiff
and there was no choice left open to the
plaintiff but to close down the operation of
the company;
4) The plaintiff was not advised about the

Letter of Guarantee and also the guarantee
was not filled out by the bank; and
(5) The plaintiff was not properly advised by the
bank as its customer.
c.  The plaintiff suffers damage because of the defendant's
negligence."

[12] In his prayer for relief, the plaintiff seeks general damages in the sum of
$980,000 and specific (sic) damages in the sum of $100,000.

Submissions on the strike out application

[13] In his helpful submissions supported by relevant authorities, counsel for the
defendant has concentrated primarily on the issue of whether the statement of claim
discloses a reasonable cause of action. The principal submission made under this head
is that if a company suffers a loss resulting from a breach of duty owing to it by the
defendant, then only the company has a cause of action in respect of that breach of
duty. There is no derivative cause of action that flows on to directors, shareholders or
employees. A director or shareholder of the company would only be entitled to pursue
a claim for damages if he was able to establish a breach of a separate recognised legal
duty owed to him personally that had resulted in personal loss. Counsel for the
defendant submits that the pleadings in the present case do not disclose the existence
of any independent duty of care owed by the bank to the plaintiff and, therefore, the
claim cannot succeed.

[14] In relation to any alleged separate cause of action arising out of the plaintiff's
signing of the guarantee, counsel for the defendant notes that the plaintiff asserts in
his affidavit in opposition that the bank owed him a duty of care "in essence a
fiduciary duty to me as a client". In response, the defendant denies that the bank can
become subject to a fiduciary duty except in "rare circumstances" where it acts in an
advisory capacity and that was not the situation in the present case. The defendant
further alleges that any "such claim would still offend the principle of a derivative
action analogous to a double recovery of losses alleged to have been suffered by the
company.”

[15] In support of his principal contention that on the documentary evidence before
the court only the company and not the plaintiff could have a cause of action against
the bank, counsel for the defendant sought to rely on the decision of the House of
Lords in Johnson v Gore Wood & Co [2001] 1 All ER 481, which also involved a
strike out application. Counsel placed particular reliance on the following
propositions from the speech of Lord Bingham (p.503):

"These authorities support the following propositions. (1)
Where a company suffers loss caused by a breach of duty
owed to it, only the company may sue in respect of that loss.
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No action lies at the suit of a shareholder suing in that
capacity and no other to make good a diminution in the value
of the shareholder's shareholding where that merely reflects
the loss suffered by the company . . . (2) Where a company
suffers loss but has no cause of action to sue to recover that
loss, the shareholder in the company may sue in respect of it
(if the shareholder has a cause of action to do so), even
though the loss is a diminution in the value of the
shareholding. . . . (3) Where a company suffers loss caused by
breach of duty to it, and a shareholder suffers a loss separate
and distinct from that suffered by the company caused by
breach of a duty independently owed to the shareholder, each
may sue to recover the loss caused to it by breach of the duty
owed to it but neither may recover loss caused to the other by
breach of the duty owed to that other."

[16] In response, counsel for the plaintiff points out that the bank has already
obtained judgment in default against the company in another civil case but he stresses
that the plaintiff is not seeking to recover the company's loss. He submits that
although the company "provides the context in which the claim has been filed, the
plaintiff is only seeking to recover a loss that was caused by a direct breach of a
breach of duty owed to him by the defendant. This is the notion of proximity. How
such duty exists and breached (sic) can only be determined in open court."”

[17] The only authority counsel for the plaintiff cites in support of his submission is
the seminal case on negligence, Donoghue v Stevenson [1932] All ER 1. The only
attempt made by counsel in his submissions to identify the alleged breach of duty
owed by the bank is expressed as follows:

"13. The plaintiff was an employee and evidence will only
shows (sic) that the defendant was negligence in releasing
and an early demand for the repayment of the loan. As of 28
May 2010, upon discovery of the Account Authority
Document of Mobile Technology Ltd, where the advanced
(sic) was released unto by the defendant, it could not be found
at this stage. This is peculiar to a financial institution that has
been conducted commercial transaction on international level
and worldwide. Without the Account Authority Document of
Mobile Technology Ltd, certainly on a balance of probability,
someone was negligence and certainly it was not the plaintiff.

14. Certainly, the unavailability or the loss of the Account
Authority Document also leans (sic) to the ground that the
plaintiff has identified as breach of fiduciary duty. The extent
of such duty can only be determined by evidence."

Discussion

[18] The principle upon which an application to strike out a claim may be entertained
by the court is clear and was stated unequivocally by the Court of Appeal in Jagroop
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v Sokai and KOT [2001] Tonga LR 234, 236: "No party should have his claim denied
without a hearing in the ordinary way, except where the claim is so hopeless that it
cannot possibly succeed."

[19] Adopting the words of Lord Bingham in Johnson v Gore Wood & Co (supra),
p.501, the crucial decision which a court must make on a strike-out application is
whether on the facts pleaded the plaintiff's alleged claim is sustainable in principle.
That decision can be resolved only by close scrutiny of the pleadings.

[20] I appreciate that English is counsel for the plaintiff's second language but even
making all the allowances | can on that count, and acknowledging that at the strike
out stage any reasonable doubt must be resolved in favour of the plaintiff, 1 do have
considerable difficulty understanding precisely the nature of the duty of care the
plaintiff alleges he was owed by the bank and the precise nature of the alleged breach.
The documentation shows clearly that the plaintiff was not a customer of the banks. It
was the company that was the customer and it was the company that entered into the
loan contract with the bank.

[21] In Johnson v Gore Wood & Co (supra),p.528, Lord Millet said:

"A company is a legal entity separate and distinct from its
shareholders. It has its own assets and liabilities and its own
creditors. The company's property belongs to the company
and not to its shareholders. If the company has a cause of
action, this represents a legal chose in action which
represents part of its assets. Accordingly, where a company
suffers loss as result of an actionable wrong done to it, the
cause of action is vested in the company and the company
alone can sue."

[22] In an affidavit in opposition to the strike out application, the plaintiff deposes
that the bank was negligent towards him as "a director, shareholder and an employee™
of the company. He claims that the bank owed him a duty of care which he described
as, "in essence a fiduciary duty" as "a client". He says that the bank "breached such
duty”. But the fiduciary duty allegation is not pleaded in the statement of claim. Nor
is it pleaded that the plaintiff was "a client", whatever that term means.

[23] In that same affidavit, the plaintiff goes on to state:

"5. That Mobile Technology made an advance from the
defendant. It was granted by the bank and when it came to the
draw down of the loan, | was not aware or even know that it
was drawn. | realise that the bank must have allowed the loan
to be drawn by another shareholder who was also a director
of the company in my absence.

7. That during the time in which the drawdown was made, |
was out of the jurisdiction. | went with my family on my wife's
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vacation leave to Australia about the same time as to when
the actual drawdown of the loan was made.

8. That | came to know about the drawdown when | received
the demand letter from the bank. The demand made by the
bank put Mobile Ltd out of business. At that time, the
company was not in a financial position to repay back the
loan."

[24] In a subsequent affidavit, the plaintiff withdrew the final sentence from
paragraph 5 above which commences with the words "I realise . . "

[25] Although no evidence can be heard on a strike out application such as this, |
have deliberately referred to the plaintiff's affidavits as well as to his statement of
claim for the reason that if the affidavit disclosed a sound basis for the allegation that
he had a cause of action against the bank then | would be disposed to grant leave to
the plaintiff to allow him to file an amended statement of claim incorporating
appropriate additional pleadings. Being as generous as | can in this exercise, it would
seem that what the plaintiff is alleging is that the bank owed a duty of care to him as a
director, shareholder and an employee of the company and it breached that duty in
two essential respects. First, by allowing the overdraft facility to be drawn down on
28 July 2008 without the plaintiff's knowledge at a time when the plaintiff was in
Australia and, secondly, in making demand of the company on 13 October 2008 for
repayment of the overdraft when the bank was aware that the purpose of the funds
was to construct a warehouse and to purchase heavy duty equipment and those
purposes had not been and could not have been accomplished within that time period.

[26] As a preliminary observation, | note that the plaintiff does not state when he left
for Australia but it would appear that, in fact, he was in Tonga when the loan facility
was drawn down on 28 July 2008 because he signed the offer letter which was dated
that same day or the day before. He was also present when the loan documents and
guarantee were signed on 14 August 2008. The other point is that under clause 4.1 of
the loan agreement the bank had the sole discretion as to when the loan monies could
be paid out to the company and the bank had the right at any time to refuse to make
any disbursement of any amount of the loan which had not then been dispersed. There
is simply no evidence before the court, in other words, to indicate that the loan could
not be drawn down unless the plaintiff was present in Tonga at the time. There is also
nothing in the loan documentation before the court to indicate that the purpose of the
overdraft facility was for "a warehouse (which) was to be constructed and also for
purchasing of heavy duty equipment for the operation of the company" as alleged in
the statement of claim. The stated purpose of the loan in the loan documentation was
for "working capital and purchase equipments (sic) for hiring".

[27] In addition to these factual matters, however, it seems to me that all the issues
the plaintiff complains about are contractual issues between the company and the
bank. If the bank had breached any one or more of the contractual terms and
conditions relating to the loan advance, as is now being suggested by the plaintiff,
then that would have been a defence the company could have pleaded in answer to
any claim against it by the bank. The company never sought to make any such
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allegations, however. Counsel for the plaintiff acknowledges in his submissions that
the bank has successfully obtained judgment in default against the company.

[28] In summary, it seems to me that the plaintiff has, in colloquial terms, not even
got off the ground in establishing on his pleadings that he has in principle a
sustainable cause of action in his own right against the bank arising out of the
drawdown of the overdraft facility or the bank's subsequent demand under its
mortgage.

[29] The other alleged cause of action relates to the guarantee. In his statement of
claim, the plaintiff alleges that the bank had an obligation to specify or explain to him
his obligations under the guarantee. In his affidavit he alleges that: "the bank was
under an obligation to inform me of the outcome of the loan so as its drawdown.
However | was not informed." No authority is cited in support of the submission.

[30] Charlesworth & Percy on Negligence (11th edition), 8-80 states:

"In the normal course of events a bank does not owe a duty of
care, whether in tort or contract, to proffer any explanation
or to advise the taking of independent advice to a customer
who comes to its premises in order to sign securities . . . On
the other hand when a bank chooses to give preliminary
advice to a customer about the nature and effect of a
proposed mortgage in the bank's favour, it is under a duty not
to misstate the effect of the mortgage."

[31] The quotation from Charlesworth relates to customers of a bank. As noted above,
the plaintiff in the present case was not a customer of the bank.

[32] The question whether a bank has a duty of care to intended guarantors to explain
the guarantee, warn the guarantor or recommend to the guarantor that he obtain
separate advise, has been considered in several New Zealand cases. In Shivas v Bank
of New Zealand [1990] 2 NZLR 327, Tipping J. expressed the view that where there
is a contractual relationship, as between a bank and a guarantor, the law should not be
anxious to search for a countervailing liability in tort.

[33] In Shivas the plaintiffs alleged that the bank had been negligent and in breach of
its duty of care in failing to advise them correctly on the full extent of their liability
under the guarantee and to ensure that they had access to independent legal advice
before signing. After considering the authorities, Tipping J. held:

"The guarantor who is concerned at the circumstances in
which he has given a bank guarantee will be able to complain
should any of the following circumstances be present -- deceit
by the bank, misrepresentation, negligence if advice or
information is sought and given or volunteered by the bank in
a careless manner, breach of a fiduciary duty in terms of
Hamilton v Watson (1845) 12 ClI & Fin 109,119,
unconscionable bargain, mistake and undue influence. . . . If
the guarantor cannot succeed on one or other of the
recognised causes of action in my view the pendulum would
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be swinging too far if one were to permit an action for the tort
of negligence on the premise not of advice negligently given
but on the basis of a failure to explain, warn or recommend
separate advice."

[34] The allegations made in the pleadings fail to establish any of the scenarios
referred to by Tipping J. in the above passage. The bald assertion made by the
plaintiff in his affidavit that the bank owed a fiduciary duty to him is not sufficient to
establish a cause of action. Chitty on Contracts 29th edition, 34 -- 251 states:
"Usually the relationship of banker and customer is not of a fiduciary nature.” In the
present case the plaintiff was not a customer of the bank and no circumstances are
alleged which would establish an exception to the general rule as stated in Chitty.

Conclusion

[35] | have not been persuaded that the plaintiff has been able to establish a
sustainable cause of action in principle against the bank. Reverting to the terminology
used by the Court of Appeal in Jagroop, in my view, the plaintiff's claim is so
hopeless that it cannot possibly succeed. The proceedings are, accordingly, struck out.

[36] Costs normally follow the event which means that the defendant is entitled to
costs against the plaintiff. It is clear from his affidavit, however, that the plaintiff is in
a parlous financial situation. There is no civil legal aid scheme operating in Tonga.
The court is aware, that counsel for the plaintiff and his law partner frequently
provide pro bono services in criminal and civil cases. The court commends them in
that work and does not wish to discourage their efforts. As this case shows, however,
counsel may need to be more circumspect in pursuing complex civil actions. Against
that background, the defendant may be prepared to waive its claim for costs. If it
wishes to pursue the matter, however, submissions should be filed within 21 days.
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R v Manu

Supreme Court, Nuku'alofa
Ford CJ
CR 156/2009

29, 30 April and 3 May 2010; 30 June 2010

Criminal law — unlawful entry — all elements made out — intoxication defence
rejected — convicted

The accused, 23 year old Masalu Manu, was charged with one count of unlawful
entry by night and one count of wilful damage to a building contrary to sections 174
and 178 respectively of the Criminal Offences Act (Cap 18). It was alleged that on 26
July 2009 he entered a house at Kolomotu'a belonging to Peni Tonga at night without
lawful justification and he intentionally and unlawfully caused damage to the house
when he tore out the fly screen protecting one of the windows. The incident happened
in the early hours of a Sunday morning. On the Monday, the accused apologised to
the complainant and gave him $150 to pay for the damage he had caused. The
accused pleaded not guilty to the two charges. He elected not to give evidence
himself but evidence was given for the defence by his de facto partner. The defence
was based on drunkenness. The accused contended that he was in such a state of
intoxication on the night in question that he was unable to form any intention at all,
hence he lacked the requisite mens rea and, in any event, he denied having been the
person who attempted to enter the complainant's home.

Held:

1. Identification was in issue. There was a need to examine closely the
circumstances in which the identification came to be made, how long the
witness had the accused under observation, the distance and the light
conditions.

2. Intoxication was only effective in deciding issues of intent if it was
reasonably possible that at the relevant time the accused was so drunk that
he could not form any sort of intention at all. The law was that an act that
was intentionally done, even if the intent was fuelled by alcohol, was
something that the person was still responsible for. In other words, a
drunken intention was still an intent. The fact that the accused was able to
tear the fly screen off the window and then remove three glass louvres
without any breakages was clear evidence that in his drunken state he still
knew what he was doing.
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3. The Crown needed to establish that the accused actually entered the
complainant's house. Only the top half of the accused's body had actually
entered the bedroom. The meaning of “entry" was considered by the
English Court of Appeal in R v Brown where the court took the view that a
person could enter the building when only part of his body was actually
within it.

4. The court was satisfied beyond reasonable doubt that the Crown had made
out all the necessary elements of each offence and the accused was
convicted accordingly.

Cases considered:
R v Brown [1985] Crim LR 212
R v Turnbull [1977] QB 224

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for the Crown . Ms Puloka
Counsel for the accused : Mr Tu'utafaiva
Judgment

The charges

[1] The accused, 23 year old Masalu Manu, is charged with one count of unlawful
entry by night and one count of wilful damage to a building contrary to sections 174
and 178 respectively of the Criminal Offences Act (Cap 18). The particulars allege
that on 26 July 2009 he entered a house at Kolomotu'a belonging to Peni Tonga at
night without lawful justification and he intentionally and unlawfully caused damage
to the house when he tore out the fly screen protecting one of the windows.

[2] The damaged window was the window to a bedroom in which the complainant's
two daughters aged 12 and 2 were sleeping along with his 23-year-old sister, Siliani.
Siliani and the two-year-old daughter were sleeping in the bed closest to the window.
The 12-year-old, Toakase, had a bed of her own. There was evidence that a pair of
shoes belonging to the accused was subsequently found inside the bedroom on the
floor by the window. The incident happened in the early hours of a Sunday morning.
On the Monday, the accused apologised to the complainant and gave him $150 to pay
for the damage he had caused.

[3] The accused pleaded not guilty to the two charges. He elected not to give evidence
himself but evidence was given for the defence by his de facto partner. The defence
was based on drunkenness. In essence, the accused contended that he was in such a
state of intoxication on the night in question that he was unable to form any intention
at all, hence he lacked the requisite mens rea and, in any event, he denied having been
the person who attempted to enter the complainant's home.
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The Crown case

[4] Siliani told the Court that she suffers from a heart condition. She said that she was
asleep and between 2 a.m. and 3 a.m. on 26 July 2009 she awoke and felt that there
was someone in her room. The evidence was that the light in her bedroom was always
left on at night. Siliani looked up and saw a person at the window. He had removed
several louvres and the top half of his body was already through the window. She said
that she could see him clearly from the waist up because the light in the bedroom was
approximately only one meter away from the window. She said that he appeared to be
angry with her because when she shouted out he shook his head and put his finger up
to his lips which she took as a signal that he didn't want her shouting out.

[5] Because of her heart condition, Siliani struggled to get to the bedroom door but
when her sister-in-law, the complainant's wife, heard her cry and came into the
bedroom the man at the window had disappeared. The wife then called out to her
husband Peni, the complainant, and told him that someone had entered his sister's
bedroom. He entered and saw that the louvres had been removed and he immediately
went around the outside of the house with a torch looking for the intruder.

[6] The property next door to the complainant's home is a disused commercial
building and along the northern side of the building is what appears to be a covered
car port without any walls but with a concrete slab floor. The complainant told the
court that when he shone the torch around that area he noticed a person, later
identified as the accused, on the concrete floor. He said that he had been sitting but
when he shone the torch on him the person laid down. He then shone the torch on his
face and he noticed that his eyes were flickering. The complainant observed that the
clothing on the upper part of the accused's body was white in colour.

[7] At that point, the complainant decided to go back to the house and get his sister to
come and identify the person. He ran back to the house and called out to his sister
asking what the accused looked like and as they made their way back to where the
accused was lying on the concrete pad, the sister described the intruder as a fair
skinned boy, with longish hair wearing white clothing on the upper part of his body.
When he then shone the torch on the accused and asked his sister to confirm whether
he was the person she had seen, his sister cried. Another man appeared on the scene
and the complainant asked him if he recognised the accused as a person from
Kolomotu'a. The man said that the accused was not from Kolomotu'a.

[8] According to Siliani, at that point the complainant turned around to her again and
asked her if this was the same person and she said, "yes". There was evidence that
some months before the incident the accused had been struck around the nose with a
broken bottle. It would seem that the wound had healed considerably but the
complainant said that he had noticed "a bandage or something" on the side of the
accused's nose.

[9] The complainant then called the police. The police arrived and walked over and
shook the accused and picked him up and took him to the police vehicle. The
complainant said that he noticed that the accused was smiling as he was led away by
the police.
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[10] Later that same morning, which was a Sunday, the family went to church.
Toakase, the 12-year-old daughter, remained at home with her grandfather and while
the others were away, on her grandfather's instructions, she tidied up her room.
Toakase told the court that when she was tidying up the bedroom she found a pair of
shoes on the floor in the gap (about 18 inches wide) between the window and Siliani's
bed. The defence accepted that the shoes belonged to the accused.

[11] The complainant described in evidence how, on the following day, the accused
came to see him with a woman (his de facto partner). They were very apologetic. The
woman explained that she and the accused had been in the area the night before and
that she had driven home without him because he was too drunk to get into the car.
She said that she would have taken the accused with her on the night had she known
that he was going to cause damage to the house but she said that the accused had been
very drunk. They gave the complainant $150 to cover the costs of the damage.

[12] The Crown also called evidence from police constable Sione Puaa who
interviewed the accused at the Central Police Station on 26 July 2009. The relevant
passage from the Record of Interview reads as follows:

"Q. And do you know the reason why you have been brought
to the police station?

A. Yes.

Q. And what do you understand about it?

A. | think I must have done something.

Q. Were you at Kolomotua last night, Saturday 25 July 2009?
A. Yes.

Q. Masalu, | have information here that you entered a house at
Kolomotua last night, Saturday 25 July 2009 is that true or not?
A. Maybe it's true.

Q. Why are you guessing?

A. | was too drunk and didn't know anything else."

The accused went on to explain that he had drank two bottles of alcohol at home on
the evening in question starting at approximately 6 p.m. and then he had gone to the
Steak and Rock Bar. The interview continued:

"Q. Masalu Manu there is a complaint here about your
entering Peni Tonga's house at Kolomotu'a, what you say to
that?

A. Yes, it's true.

Q. Do you know about these shoes here?

A. Yes.

Q. Whose shoes?

A. Mine."

The defence case

[13] The only witness called for the defence was 40-year-old Kalo Tu'ipulotu who the
accused had described as his de facto partner. Kalo told the court how on the night in
question, she had been at a function at the Dateline Hotel. Later she picked up the
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accused from the Steak and Rock Bar and they had driven a cousin who he had been
drinking with to his home at Kolomotu'a. The witness described the accused as
hopelessly drunk and "legless™. At Kolomotu'a he went to urinate in the bushes and
his partner was unable to get him back into her vehicle and so she drove home
without him thinking that he would probably make his way to the cousin’s house.

Discussion

[14] Identification is very much in issue and so | have reminded myself of the
Turnbull guidelines laid down by the English Court of Appeal for judges in trials that
involve disputed identification evidence -- R v Turnbull [1977] QB 224. There is a
need to examine closely the circumstances in which the identification came to be
made, how long the witness had the accused under observation, the distance and the
light conditions. Although the subsequent identification of the accused by torchlight
when he was sitting on the concrete slab floor at the commercial building next door
was far from ideal, | have no doubt that Siliani had a very clear view of the accused in
good light when she awoke and saw him entering through the window to her
bedroom. She impressed me, as indeed did all the Crown witnesses, as being credible
and reliable. Her evidence, of course, was strongly corroborated by the discovery of
the accused's shoes inside her bedroom.

[15] Mr Tu'utafaiva placed emphasis in his submissions on the fact that Siliani made
no mention of having seen a bandaid or any scars on the accused face when she saw
him at the window. Crown counsel pointed out that there was no evidence about the
colour of the bandaid and it could have blended well with the accused's fair skin. She
also stressed the fact that Siliani had not been asked any questions about a bandaid in
cross-examination. | accept the prosecutor's submissions in this regard. The evidence
relating to the nature of the alleged scar and the bandaid was vague and somewhat
confusing.

[16] The defence offered no innocent explanation as to how the accused's shoes came
to be in Siliani's bedroom. Mr Tu'utafaiva accepted that one possible explanation was
that the defendant took them off his feet and put them inside the room whilst trying to
enter the room but counsel commented that it is hard to imagine any intruder doing
that knowing that at some stage he would have to escape the room quickly to avoid
getting caught. An alternative explanation, defence counsel submitted, was that the
shoes had been planted in the bedroom so as to implicate the accused. That latter
proposition was not put to any of the Crown witnesses but, in any event, having
formed a very clear view of the honesty of all the Crown witnesses, it is not a
submission that | am prepared to entertain.

[17] I accept the evidence of the defence witness Kalo Tu'ipulotu as to the accused's
intoxicated state on the night of Saturday 25 July. It was clear that she was disgusted
with his drunken performance and she was also no doubt remorseful that she had not
persisted in getting him back into the car and driving him home. Whatever the
accused's state, however, when the witness left him behind at Kolomotu'a, the
evidence that he had subsequently, during the early morning hours of Sunday 26 July,
been able to enter the complainant's home in the manner alleged by the prosecution is
overwhelming.
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[18] Intoxication is only effective in deciding issues of intent if it is reasonably
possible that at the relevant time the accused was so drunk that he could not form any
sort of intention at all. The law is that an act that is intentionally done, even if the
intent is fuelled by alcohol, is something that the person is still responsible for. In
other words, a drunken intention is still an intent. The fact that the accused was able
to tear the fly screen off the window and then remove three glass louvres without any
breakages is clear evidence that in his drunken state he still knew what he was doing.
The same can be said for his actions in trying to persuade Siliani not to shout out for
help.

[19] The other element the Crown needs to establish, of course, is that the accused
did, in fact, enter the complainant's house. Although Siliani initially said that when
she woke up there was someone in her room, she subsequently qualified that by
stating that she only saw him from the waist up. In cross-examination it was put to
her: "So when you saw this boy coming through the window you called out to your
sister-in-law and she came? Yes." Later in cross-examination, defence counsel
referred to, "This person who partially came through your window" and "You say the
same person who came through your window was the same person you found on the
verandah? Yes." It would seem from this exchange that only the top half of the
accused's body had actually entered the bedroom.

[20] Section 174 of the Criminal Offences Act states: "Every person who enters or is
found by night in any dwelling house, shop or other building of any kind whatsoever
without lawful justification shall be liable to imprisonment for any period not
exceeding five years." The meaning of "entry" was considered by the English Court
of Appeal in R v Brown [1985] Crim LR 212, where the court took the view that a
person could enter the building when only part of his body was actually within it. It
was held that the accused had entered when only the top half of his body was leaning
into a shop window.

Conclusion

[21] | am satisfied beyond reasonable doubt that the Crown has made out all the
necessary elements of each offence and the accused is convicted accordingly.
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R v Tu'ifua

Supreme Court, Nuku'alofa

Ford CJ

CT 70/2009

2 July 2010

Sentencing — incest — guilty plea — imprisonment and divesting of authority over

his daughter

The accused pleaded guilty to five counts of incest contrary to section 132 of the
Criminal Offences Act (Cap 18). The victim in each case was his daughter. An
experienced social worker was appointed amicus curiae to assist the court in its
sentencing role. The maximum sentence for incest was 10 years imprisonment and it
was immaterial that the sexual intercourse may have been with the consent of the
female person.

Held:

1.

Having been raped by her uncle at the age of 10 the victim was
particularly vulnerable. She was entitled to be able to rely on her parents
for all the emotional support and protection that she so desperately needed.
Instead the accused took advantage of her vulnerability and abused his
position as a trusted parent. The court found that element of his offending
was a very significant aggravating factor.

Had it not been for the guilty plea, the court would have imposed a
sentence of eight or nine years imprisonment. The accused was convicted
and sentenced on each count to seven years imprisonment. The sentences
were concurrent making seven years in total. It was not appropriate to
suspend any part of the sentence.

The court also made the following further orders pursuant to section
132(4) and (6) respectively of the Criminal Offences Act. First, the
accused was divested of all authority over his daughter, and secondly, her
councillor at the Women's Crisis Centre was appointed her guardian until
the age of 21 years or further order.

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for the Crown : Ms'Atiola
The accused appeared in person
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Sentencing remarks

[1] You are appearing for sentence this morning having pleaded guilty to five counts
of incest contrary to section 132 of the Criminal Offences Act (Cap 18). The victim in
each case was your daughter, 'llaisaane. Although you were charged with five counts
of incest between the years 2006 and 31 December 2009, it is clear from the
information before the court that your offending between those years was frequent
and sustained and, for the record, | note that you accept that that was indeed the
situation.

[2] Apart from the summary of facts which has been read out, the court has before it a
helpful probation report and an extremely thorough and comprehensive victim impact
report provided by 'Akanesi 'Aho, an experienced social worker qualified in New
Zealand. Mrs 'Aho was appointed amicus curiae to assist the court in its sentencing
role.

[3] Your daughter is now 19 years of age. She claims, according to the social worker,
that the offending began in 2005 when she was 14 years of age. When that was put to
you by the social worker, you first said that your daughter may be right but then you
retracted that acknowledgement and claimed that the offending began in 2006 and, of
course, 2006 is the first year mentioned in the indictment. Your daughter at that stage
would have been 15 years of age.

[4] The maximum sentence for incest is 10 years imprisonment and under section 132
(2) of the Act it is immaterial that the sexual intercourse may have been with the
consent of the female person. In a 1989 English Court of Appeal decision simply
reported as Attorney General's Reference (No 1 of 1989) Chief Justice Lord Lane
noted that incest may well be a situation which arises more often in the community
than is generally realised and it always presents the sentencing judge with formidable
problems. His Lordship went on to observe:

"More often than not the offender is a man who has never
been in trouble with the law before. He will usually be in his
50s or 60s. In prison he is likely to be segregated from his
fellow prisoners and on release from prison he will in all
likelihood be without family and friends."

[5] Those observations would seem to cover your own situation. You are 63 years of
age and you have never been in trouble with the law before. Earlier you were a
construction worker but in more recent years you have maintained the family
plantation and gone fishing from time to time. You are married with eight children,
five sons and three daughters. The victim is your third youngest child. She left school
after her class three year at Fua'amotu Government Primary School. The social
worker comments that this would indicate she most likely had cognitive problems and
could not cope with the school programmes.

[6] You have pleaded guilty at the first opportunity and you are entitled to credit for
doing so. The probation officer reports that you are genuinely remorseful and you
deeply regret your foolish action. He further reports that you have faced up to the fact
that you have ruined your daughter's life and you are prepared to serve the sentence
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that 1 will shortly impose. Whether you are really aware of the enormity of your
criminal acts, however, is something that | am not so sure about.

[7] The social worker's report discloses that when your daughter was 10 years old she
was raped by an uncle while her aunt was in the same room watching her husband
carrying out the sexual abuse. No one can possibly begin to imagine the traumatic
ordeal that sordid experience must have been for your young daughter. You were
aware of that incident because you and your wife took your daughter to Vaiola
Hospital for a medical examination. The uncle was charged with rape but for some
reason, which is not apparent from the documentation before the court, the charge
against him was dismissed.

[8] The point | make about that incident is that, as the girl's father, you would have
been aware of the enormous psychological harm it would have inflicted on your
daughter. You would have been aware of her vulnerability resulting from that sexual
abuse. Your daughter should have been able to rely upon both yourself and your wife
for all the additional emotional support she would have needed in her formative years
to cope with the after-effects of such a horrible experience. Instead, as the facts of this
case reveal, you did the exact opposite. You took advantage of her vulnerability to
satisfy your own deviant sexual desires.

[9] The picture painted by the social worker of your family's domestic situation
makes disturbing reading. Your wife admitted to having herself been raped by her
sister's husband, the same man who raped your daughter when she was 10 years old.
For much of your marriage, your wife was preoccupied in caring for her own mother
and attending her community weaving group (toulalanga) where she would spend
virtually every day of the week apart from Sunday. Her routine was that she would
leave home around 8 a.m. and return back home sometimes after 10 p.m. or midnight,
and on other occasions, if the group had to finish a mat by the next day, she would not
arrive home until the following morning. In other words, your wife was away from
home most of the time and, as the social worker reports, in this way she failed in her
responsibilities as a mother. Your daughter was left to fend for herself and to do the
domesticated duties at home including the cooking for you and the rest of the family.

[10] The prosecutor in the summary of facts and the social worker in her report
describe how the offending began one day when your daughter was home alone
tidying up the house. You walked into the room and kissed her on the face and she
then became uncomfortably aware that you were attracted to her. Two days later
when your wife had gone to a mat weaving session and your other children were out
somewhere you entered your daughter's bedroom, covered her mouth with your hands
and started kissing her face before performing oral sex and then having sexual
intercourse with her. The social worker goes on to say, "this incest went on for years."
Your daughter could not remember how many times a week over the years. She said
it became normal for her to conform to your wishes. However sometimes it got too
much and she couldn't cope with your demands and so she would run away from
home for several days.

[11] The social worker noted that being ignorant of how inappropriate the behaviour
was, your daughter stated that there were times when she enjoyed the illicit
relationship with you because you promised to leave her mother and marry her -- your
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own daughter. It is difficult to imagine the impact those perverted promises from her
own father would have had on the already sexually confused mind of such a young
girl. Your wife apparently opted to avoid facing up to the reality of your behaviour
even though, according to the social worker, she had an inclination about what was
happening. She thought it was immoral even to contemplate such grotesque thoughts.

[12] The social worker asked your daughter how she had felt when she was being
sexually abused by you over the years and she replied that she felt shameful, bad, not
right and yucky but she was afraid because you had threatened to Kill her if she told
anyone. As the prosecutor noted, you have a very violent temper. Your daughter told
the social worker that it became normal practice for you to have sexual intercourse.
Whenever her mother left the house and the boys were away you would come and
take her by the hand and lead her inside the house where you would have sex. Your
daughter said that on one occasion her mother caught you kissing her on the face and
fondling her breasts and her mother screamed at both of you. You took your wife
outside and calmed her down telling her that it was no more than a goodnight kiss.

[13] The last time that you had sex with your daughter was on New Year's Eve 20009.
In January 2010 your daughter disclosed to her cousin who was visiting from New
Zealand what had been going on. The cousin told her own mother and then a formal
complaint was made at the Mu'a Police Station.

[14] Since then your daughter has been looked after by a councillor at the Women's
Crisis Centre. She has made reasonable progress. She told the social worker that she
feels safe at the Women's Refuge house and that she had learned a lot of different
things and many life skills that she did not know about before. She would like to go
back to school so that she can learn how to cook and one day she hopes to become a
chef.

[15] Your daughter emphasised to the social worker that she did not want to see you
again. She said that she is scared that one day you will come back and abuse her
again. She stated that you should be sent to jail for ever.

[16] As I said, the reports before the court make disturbing reading. The social worker
concludes that over a period of several years you enslaved your daughter for sex
threatening to kill her should she tell anyone about the relationship between you. She
has recommended that in sentencing | take into account the immense harm that you
have inflicted on your daughter. She has also recommended that your daughter needs
to continue receiving counselling at the Woman's Crisis Centre for some time before
she will be able to return to her family again.

[17] In the English case | cited earlier, the Court of Appeal made reference to the
function of the criminal law in the field of sexual offences. The court adopted a
passage from the report of the 1957 Wolfenden Committee which describes the
function in these terms:

"To preserve public order and decency, to protect the citizen
from what is offensive and injurious and to provide sufficient
safeguards against exploitation and corruption of others,
particularly those who are especially vulnerable because they
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are young, weak in body or mind, inexperienced or in a state
of special physical, official or economic dependence."

[18] That passage really summarises the situation your daughter was in. Having been
raped by her uncle at the age of 10, she was particularly vulnerable. She was entitled
to be able to rely on her parents for all the emotional support and protection that she
so desperately needed. Instead, what you did in the cruellest imaginable way was to
take advantage of her vulnerability and abuse your position as a trusted parent. | find
that element of your offending a very significant aggravating factor.

[19] Had it not been for your guilty plea, |1 would have been looking at a sentence of
eight or nine years imprisonment. Taking into account all the factors | have
mentioned, however, the sentence | now impose is as follows. You are convicted and
sentenced on each count to seven years imprisonment. The sentences are concurrent
making seven years in total. I do not consider that it is an appropriate case for
suspension of any part of the sentence. | will, however, backdate the commencement
of the seven-year term to the date when you were arrested and taken into custody,
namely, 2 February 2010.

[20] | make the following further orders pursuant to section 132(4) and (6)
respectively of the Criminal Offences Act. First, you are divested of all authority over
your daughter, 'llaisaane, and secondly, her councillor at the Women's Crisis Centre,
Ms Leti Siliva, is hereby appointed her guardian until the age of 21 years or further
order of this Court.
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Leiola Group Ltd v Moengangongo

Court of Appeal, Nuku'alofa
Ford CJ, Burchett, Salmon, and Moore JJ
AC 26/2009

5 July 2010; 14 July 2010

Employment law — appeal against damages - $50,000 award of damages varied
to $29,488.14

For the full facts, see the Supreme Court decision Moengangongo v Leiola Group Ltd
[2009] Tonga LR 232. The respondent was awarded the sum of $50,000 in damages.

The appellant challenged the following: the finding that the respondent was
wrongfully dismissed from her employment with the appellant; the procedure of the
trial judge to reserve the issues of damages to permit the parties to negotiate a
settlement over the respondent's reemployment with the appellant; finding that as a
matter of fact the respondent could not be regarded as dishonest. Ultimately the
appeal proceeded on the basis that the court erred in awarding the respondent $50,000
and the appellant challenged the legal foundation of a judgment for $50,000.

Held:

1. The measure of damages should be assessed on the basis of the salary
which the respondent would have received had the employment continued.
The respondent would be required to mitigate damages by seeking other
employment. However the appellant did not seek to establish that the
respondent had failed to mitigate. Accordingly the respondent was entitled
to the present value at the time of the assessment of the salary she would
have earned in her employment with the appellant but for the wrongful
dismissal. The amount claimed for loss of employment was $25,000. At
the time of her dismissal she would have been (but for the suspension of
her employment in February 2007) at level 7 (because of the demotion on
9 January 2007) earning $8,516 per year. Accordingly the claimed $25,000
represents approximately 3 years' salary. While it may have been open to
be trial judge to award a greater amount of damages for loss of
employment, this amount was appropriate given that it was the amount
claimed.

2. The judgment of the trial judge was varied and judgment entered in favour
of the respondent in the sum of $29,488.14. The costs order that concerned
the trial in favour of the respondent should not be disturbed. While the



40

50

60

70

86

[2010] Tonga LR

appellant had some limited success in the appeal, the respondent was
entitled to her costs of the appeal.

3. The conclusion reached, that there was no implied term in the contract that
the appellant could terminate the employment by giving reasonable notice,
was based on the detailed express terms of the employment contract in the
Manual. The common law in Tonga would ordinarily imply a term into
contracts of employment that the employer can dismiss an employee by
giving the employee reasonable notice. What was reasonable notice
depended on the nature of the employment. This judgment should not be
taken to be an indication that the implied term did not arise in employment
contracts generally.

Cases considered:

Addis v Gramophone Co Ltd [1909] AC 488

Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1
KB 223

Eastwood v Magnox Electric Plc [2005] 1 AC 503

Johnson v Unisys Ltd [2003] 1 AC 518

Koloa v Helu [1999] TLR 227

McClelland v Northern Ireland General Services Board [1957] 1 WLR 595

Mahmud (or Malik) v Bank of Credit and Commerce International SA [1998]
AC 20

NSW Cancer Council v Sarfaty (1992) 26 NSWLR 68

Palu v Commodities Board (1990) Tonga LR 28

Va'inga Teu v Commodities Board PC 7/1988

Withers v General Theatre Corp Ltd [1933] 2 KB 536

Statute considered:
Civil Law Act (Cap 25)

Counsel for the appellant . Mrs Stephenson
Counsel for the respondent : Mr C Edwards
Judgment

[1] This is an appeal by Leiola Group Limited (the Leiola Group) filed on 13 July
2009. The appeal is from a decision of Shuster J of 5 June 2009 upholding a claim by
Ms Moengangongo, the respondent, for wrongful dismissal from her employment
with the appellant (see Moengangongo v Leiola Group Ltd [2009] Tonga LR 232).
On that day his Honour published extensive reasons for reaching the conclusion that
the dismissal had been wrongful. The formal judgment awarding damages in the sum
of $50,000 was given by his Honour in Chambers on 10 July 2009 though no further
reasons were published.
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Brief facts and background

[2] The appellant is a company which runs a Duty Free Shop at the departure lounge
of the Fua'amotu International Airport. The respondent commenced working for the
appellant in May 2002. In November and December 2006 the respondent was
employed as the officer in charge of the shop and was responsible for the day to day
management, supervision of locally employed staff and the security and safety of all
stock. In November 2006 there were stock shortages amounting to $393.80 and in
December 2006 stock shortages amounting to $1919.00. These sums were repaid by
the respondent. However she was demoted and her salary was reduced from
$11,544.00 to $8,516.00.

[3] On 30 December 2006 the receipts for the day's cash sales ($7,112.00) were
counted by the respondent and another member of staff in the presence of an
employee, Mr Kivalu Tu'iono from the appellant's head office. The money went
missing. On 17 February 2007 the respondent was suspended on full pay. On 22 June
2007 she was dismissed. The police report, which found there was insufficient
evidence to charge the respondent, was not received by the appellant until 29 August
2007.

Decision of the trial judge

[4] In reasons published on 5 June 2009, Shuster J found that the Leiola Group
wrongfully dismissed the respondent from her employment as an accounts clerk on 22
June 2007. The issue of damages was reserved to allow negotiations for settlement
over the respondent's reemployment within the company. Based on the evidence,
Shuster J concluded that the plaintiff could not be regarded as dishonest.

[5] His Honour found that there was a valid contract of employment the terms of
which were contained in the Conditions of Service Manual which was in evidence
(the Manual). His Honour held expressly that these conditions formed part of the
respondent's contract of employment and that the respondent had had full knowledge
of them. At page 13 of the judgment, Shuster J, observed that "the status of the
defendant [the Leiola Group] as a public enterprise is defined by law" apparently
because the Leiola Group repeatedly described the company as a private company
registered under the Companies Act.

[6] In relation to the two stock shortages for November and December 2006, his
Honour found that the respondent was significantly penalized and a proper affordable
payments schedule should have been considered by the Leiola Group to afford natural
justice. In accordance with the terms of the procedures in the Manual, an internal
investigation was held into the loss of the takings for 30 December 2006. His Honour
concluded there was no requirement in the Manual for the Leiola Group to wait for
the police report before terminating the respondent's employment. However Shuster J
found this action imprudent, particularly as the respondent was a long term employee
of over 5 years. His Honour questioned whether the General Manager of the Leiola
Group was informed of all the facts and whether the procedures adopted were fair.
Shuster J concluded that the investigation should have been entrusted to another staff
member.
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[7] His Honour accepted the respondent's evidence in its entirety and found as a fact
on the evidence and admissions of the appellant that the takings for 30 December

120 2006 were handed to Mr Tu'iono by the respondent. His Honour concluded the
respondent could not be held responsible for the loss of the $7,122.00 and should not
have had to repay this sum because the loss "...must lie elsewhere — most likely in the
hands of Kivalu Tuiono — or others — at the company Head Office." This sum, in his
Honour's opinion, was unlawfully deducted by Leiola. The company was held to have
acted unreasonably and reference was made by his Honour to Koloa v Helu [1999]
TLR 227 and Associated Provincial Picture Houses Ltd v Wednesbury Corporation
[1948] 1 KB 223.

Grounds of appeal

[8] In its appeal, the appellant challenges the:

130 (1) finding that the respondent was wrongfully dismissed
from her employment with the appellant;

(2) the procedure of the trial judge to reserve the issues of
damages to permit the parties to negotiate a settlement
over the respondent's reemployment with the appellant;

(3) finding that as a matter of fact the respondent could not be
regarded as dishonest.

Ultimately the appeal proceeded on the basis that Shuster J erred in awarding the
respondent $50,000 and the appellant challenged the legal foundation of a judgment
in this amount.

140 [9] The appellant contends that Shuster J erred in:

(@) failing to consider to apply the principles of law relating to
the wrongful termination of contracts of employment and
the availability of damages resulting from this;

(b) failing to consider whether the appellant acted within the
scope of its contract of employment with the respondent
to terminate the respondent's employment;

(c) applying the principles relating to the exercise of a
statutory discretion in the context of the private
employment contract between the appellant and the

150 respondent;

(d) considering and questioning the fairness of the appellant's
decision to dismiss the respondent in the context of the
private employment contract between the respondent and
the appellant;

(e) concluding that the termination of the private contract of
employment by the appellant amounted to a repudiation of
the contract of employment thus preventing damages for
wrongful termination of contract from being limited to the
period of notice specified in the contract of employment.
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Consideration on appeal

[10] During the hearing of the appeal, the appellant conceded that the termination of
the respondent’s employment constituted a wrongful dismissal. That concession
appears to be based on an acceptance that certain provisions in the Manual
concerning procedures for dealing with complaints about employees were not
followed. We will discuss this document in more detail later. However it was not in
issue in the appeal that the Manual recorded the respondent's terms and conditions of
employment at least in so far as they were in writing. One issue, to which we come in
due course, is whether there was an implied term that the appellant was entitled to
dismiss the respondent by giving her reasonable notice. The answer to that question
has a bearing on the method of calculating the damages that should be awarded for
the conceded wrongful dismissal.

[11] A convenient starting point in considering the issues raised in this appeal is what
is the applicable law. This is potentially important because in the common law world
there have been incremental and significant changes to the common law as it applies
to contracts of employment. The applicable law is identified in sections 3, 4 and 5 of
the Civil Law Act Cap 25. The common law of England is to be applied with such
modifications as may be required by these provisions which focus attention on the
circumstances prevailing in the Kingdom of Tonga. There are two related strands to
the common law of England which are relevant in this appeal. The first concerns an
implication into contracts of employment of a term that the employment can be
terminated by the employer giving the employee reasonable notice or the employee
doing likewise. The second concerns the implication into contracts of employment of
a term of mutual trust and confidence.

[12] As to the first strand, the common law of England operated for most of the 20th
century in most circumstances on the basis that in the absence of an express term to
the contrary, the contract of employment contained an implied term that an employee
could be summarily dismissed for misconduct or dismissed by the employer giving
the employee reasonable notice or payment in lieu. Similarly the employee could
terminate the contract by giving reasonable notice. The common law provided that,
again in the absence of an express term to the contrary, if an employee was
wrongfully dismissed then the damages to which the employee was entitled was
generally only an amount equal to the wages or salary for the period of notice. No
damages could be awarded by way of compensation for the manner of dismissal, for
injured feelings or the fact that the dismissal might make it more difficult for the
employee to obtain fresh employment. These basic principles flowed in substantial
part from the decision of the House of Lords in Addis v Gramophone Co Ltd [1909]
AC 488.

[13] In a landmark decision in 1957, the House of Lords decided that the express
terms in the contract of employment of a senior clerk employed by a Health Services
Board precluded the implication of a term that his employment could be terminated
by giving reasonable notice: McClelland v Northern Ireland General Services Board
[1957] 1 WLR 595. In the result, the employment of Mr McClelland was effectively
permanent. That decision was considered by the Court of Appeal of New South
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Wales in NSW Cancer Council v Sarfaty (1992) 26 NSWLR 68. In a joint judgment,
Gleeson CJ and Handley JA said:

The contract between the parties was not one of "general
hiring" and it contained, in cl 5 and cl 7, express provisions
concerning the circumstances in which it could be brought to
an end by either party. The question whether, in those

210 circumstances, it could also be terminated by the appellant
[the employer] on reasonable notice comes down to a
question of construction of the contract: McClelland v
Northern Ireland General Services Board [1957] 1 WLR 595;
2 All ER 129. To ask whether, as a matter of interpretation of
the agreement, the parties intended, or are to be taken to have
intended, that the contract could be brought to an end by
reasonable notice is only another way of asking whether, on
the true construction of the contract, the respondent was
employed until retirement or sixty-five and cl 6 and cl 7

220 contained a complete statement of the circumstances in either
party could terminate the contract before that date.

It is well established that, as a general rule, if the parties to a
contract of employment make no provision as to the
circumstances in which it may be brought to an end, the law
will imply a term to the effect that the contract is terminable
by either party upon reasonable notice to the other [citations
admitted]. In the last mentioned case [Richardson v Koeford]

Lord Denning MR said "..... in the absence of express
stipulation, the rule is that every contract of service is
230 terminable by reasonable notice".

That proposition, it may be observed, is somewhat elliptical.
It is one thing to say that when a contract of employment is
silent on the matter of its duration the law will imply a term
that it may be terminated by either party on reasonable
notice. Even in that case there may be room for disagreement
as to whether the implication is to give business efficacy to
the contract, or whether it is a legal incident of the contract of
employment. However some of the speeches in McClelland go
further and indicate that, even where a contract of service
240 contained some express provisions relating to termination,
the parties will be taken to have intended that it may also be
terminated on reasonable notice unless the language they
have chosen evinces a clear intention of the contrary. Other
things being equal, the courts have shown a strong inclination
to impute such an intention to the parties. Even so, as
McClelland shows, where, as in the present case, the parties
have expressed detailed provisions as to the right of either
party to terminate, it is ultimately a question of construction
as to whether they intended those provisions to be
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comprehensive. If they did, the intention will prevail and there
will be no implication of a right to terminate on reasonable
notice.

[14] In that matter clause 5 of the contract provided, in substance, that the employee
had to retire on his 65th birthday but was eligible for annual reappointment until he
turned 70. Clause 7 provided, in substance, that the employee could be dismissed for
misbehaviour, incompetence, unsuitability, neglect of duties or for cause. The
employee successfully resisted his employer's argument both at trial and in the Court
of Appeal that there was an implied term he could be dismissed on reasonable notice
and also successfully resisted the argument that dismissal "for cause" included a
redundancy situation (which arose on the facts of that case). The Court of Appeal
decided damages for loss of income should be assessed on the basis of the after tax
salary which the employee would have received had the employment continued. We
will return shortly to assess the application of these principles to the facts of this case.

[15] The second strand was that the common law in England recognized towards the
end of the 20th century an implied term of mutual trust and confidence in
employment contracts. The leading case was a decision of the House of Lords:
Mahmud (or Malik) v Bank of Credit and Commerce International SA [1998] AC 20.
The existence of this implied term potentially had important consequences for the
way in which damages might be assessed in circumstances which include a wrongful
dismissal.

[16] Because of the existence of the statutory regimes concerning claims for unfair
dismissal, the implied term of mutual trust and confidence had no field of effective
operation in relation to the dismissal itself. That is, no question of breach of the term
founding a claim for damages could arise in relation to the actual dismissal. However
it was recognized that events preceding a dismissal, but not the dismissal, might
demonstrate a breach by the employer of the implied term of trust and confidence and
that the breach might sound in damages. The leading authorities concerning the
application of this term are Johnson v Unisys Ltd [2003] 1 AC 518 and Eastwood v
Magnox Electric Plc [2005] 1 AC 503.

[17] It is convenient at this point to describe the terms of the Manual. It is sufficient
to summarise them. The Manual describes its scope which is that it applies to all
employees unless the employment is covered by an individual contract which prevails
over the Manual in the event of any inconsistency (clause 1.4). It provides for the
recruitment of employees of various classes, namely Established staff, Unestablished
staff (small in number), and Daily paid staff (to be employed for no more than a
month) (clause 2.1). Established staff are recruited through a competition involving
interviews and selection on merit (clause 2.2). A successful candidate for a vacant
established post is given a letter of appointment explaining, amongst other things, the
nature and of the appointee's probation (clause 2.3). The appointee must undergo a
medical examination (clause 2.4) and a police clearance must be obtained (clause
2.5). Transfers from position to position are dealt with in clause 4. Clause 5 deals
with seniority (and details how seniority is determined) and provides that seniority is
to be considered in promotion and was "a factor in selecting staff for termination
where abolition of post makes this necessary as a last resort".
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[18] All employees must serve a period of probation (clause 6). It is necessary for
management to ensure that the probationer "understands the significance of being on
probation and for giving him serious and official warning in good time if he seems to
fall short of the performance of the position as detailed in his/her letter of
appointment (i.e. job description), as well appropriateness (quickness in learning,
understanding and intelligence)" (clause 6.2). At the conclusion of the probationary
period an employee's appointment can be confirmed (clause 6.3). There is a provision
(clause 6.4) giving the General Manager a right to terminate appointments of
employees in accordance with clause 6.2. Plainly what this contemplates is that if an
employee "falls short of the performance” or is not "appropriate™ then, probably at the
end of the probation period (though precisely when termination may take place is not
clear from the Manual's terms), the probationary employee's appointment can be
terminated.

[19] The Manual contains clauses dealing with pay (clause 7), hours and overtime
(clause 8), leave (clause 9), sickness and sick leave (including maternity leave) for
established staff and unestablished staff (clause 10) and promotions (clause 11). The
system of promotion is merit based though it contains a promotions procedure and an
appeals procedure and also a procedure for annual confidential reports on employees.

[20] Clause 12 deals with retirement, compulsory termination of the employment,
resignation, redundancy and notice. It firstly provides that no employee shall be
terminated without the General Manager's approval (clause 12.1). The clause
contemplates the retirement of an employee and notes that the "company offers a
Staff Retirement Scheme" (clause 12.2). While it is not a matter we need to explore to
conclusion in this appeal, it is tolerably clear that clause 12.2 contemplates an
employee retiring from employment and gaining benefits under that retirement
scheme. A document setting out the scheme (published in the same month as the
Manual - September 2002) has two significant provisions concerning retirement and
payment of retirement benefits. It provides that a person can qualify for benefits
under the fund if retiring at the "normal eligible age of retirement" (50 years) and
having not less than 15 years service on account of medical reasons (clause 8(a)). It
then provides that the compulsory retiring age is 60 years of age and that an employee
receives a pension from that point on for the employee's lifetime (clause 8(c) and (d)).

[21] Returning to the Manual, clause 12.3 provides for the "compulsory termination
of employment on the grounds of inefficiency” (the heading). It provides a
mechanism to put the employee on notice that termination might occur for this reason
and a trial period in which the employee can improve. If the employee fails to do so
the employment can be terminated by giving "one month's notice of compulsory
termination of employment”. The clause gives the board a discretion to "retire" an
employee who has been found to be inefficient and who is terminated on that basis.
Presumably this might be done to confer some benefit under the pension scheme.

[22] Clause 12.4 provides for "compulsory termination of employment on the
grounds of ill-health" (the heading). This provision authorises the compulsory
termination of an employee's employment when the employee is suffering from an
injury or physical or mental illness which renders him/her incapable of satisfactorily
performing the duties of the position. A medical report must be obtained. That report
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and a management report must, it appears, be considered by the board. If termination
occurs for this reason then one month's notice must be given. As with compulsory
termination for inefficiency the board may “grant retirement” and probably for the
same reasons.

[23] Clause 12.5 provides for termination where the employee’s position is taken over
by another organisation or the post has been abolished. The provision authorises the
employee to elect to retire on the grounds of abolition of post. If there is to be
termination for this reason, at least three months notice has to be given.

[24] Clause 12.6 provides for notice by an employee. It requires an employee
resigning or retiring to give at least three months written notice though, in the case of
resignation, that period can be waived or reduced with the approval of the board.
There is a provision for forfeiture of pay for giving less than the prescribed period of
notice.

[25] Clause 13 deals with conduct and discipline. It prescribes a high standard of
conduct. It provides a detailed disciplinary code for dealing with minor disciplinary
cases and with more serious disciplinary cases (which include serious financial
irregularity). Clause 13.2 .7 deals with penalties which include the deduction from
pay by way of restitution of losses caused by the offender (clause 13.2.7(ii)),
demotion (clause 13.2.7(v)) and dismissal (clause 13.2.7(vi)). Clause 13.2 .8 confers a
right of appeal against the imposition any of the penalties in clause 13.2.7
(misdescribing it as paragraph 9).

[26] The remainder of the Manual deals with dress code (clause 14), grooming
(clause 15), amendments (clause 16) and legal action (clause 17). It concludes with a
declaration by an employee that the employee will abide by the Manual. Presumably
each employee signs this declaration at the end of a copy of the Manual when they
take up employment.

[27] We have already set out some of the factual background and the findings made
by the primary judge. It is necessary to note only a few matters. The appellant took
action on 9 January 2007 against the respondent (suspension without pay for two
weeks, demotion, a requirement to repay the losses, not to be reappointed officer in
charge for a year and a warning) in relation to the smaller losses at the end of
November and the end of December ($393.80 and $1919 respectively totalling
$2312.80) The primary judge made a finding, which is not challenged on appeal, that
the money which went missing in late December 2006 ($7,112.00) was given by the
appellant to another employee for it to be taken to the head office. On 17 February
2007 the appellant's Acting General Manager wrote to the respondent noting the
$7,000 loss in late December 2006 and suspended the respondent. On 22 February
2007 the respondent replied to that letter putting her version of events and indicating
that the matters she raised should be brought to the attention of the "Board Members".
While there is room to debate this point, it is relatively clear, on balance, that she was
exercising her rights to appeal conferred by clause 13.2.8. This was conceded by the
appellant during the hearing of the appeal in this Court. Also conceded by the
appellant was that the Board never dealt with her appeal.
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[28] In the termination letter of 22 June 2007, the Acting General Manager indicated
he had reached "the conclusion that the money you counted at the shop for these
flights [the $7,112.00] was never placed in a plastic bag, stapled shut and transferred
to head office". He went on to note statements of witnesses which he appears to have
accepted supported this conclusion. The termination letter constituted summary
dismissal.

[29] Given the concession by the appellant that the termination was wrongful it is
necessary to determine whether the damages awarded by the trial judge were
appropriate. As noted earlier, his Honour awarded damages in the sum of $50,000
which was the amount claimed by the respondent. In the statement of claim, that
amount was particularised in the following way. The first amount was $25,000 for
loss of employment. The second amount was $5,000 for loss of benefits on account of
her dismissal. The third amount was $20,000 for loss of reputation. While the trial
judge did not explain how he arrived at the figure of $50,000, it can be assumed it
reflected the amount claimed by the respondent in the statement of claim.

[30] In discussing the quantum of damages, it is necessary to consider at the outset a
submission made by the appellant that the respondent’'s employment could have been
terminated by giving reasonable notice. We assume that this submission invokes the
principle that if a party terminates a contract in breach of a term then in assessing the
damages for that breach the Court proceeds on the basis that, in a case such as the
present, the employer would perform the contract in the manner least disadvantageous
to them: Withers v General Theatre Corp Ltd [1933] 2 KB 536. Thus if the appellant
could have dismissed the respondent by giving reasonable notice, then it would have
done so even though, in fact, it summarily dismissed the respondent. But could the
appellant have dismissed the respondent by giving reasonable notice because a term
to that effect could be implied in the contract? In our opinion, the answer is no.

[31] The terms of the Manual which we set out earlier, address in many and varied
ways the contractual rights of the appellant to dismiss an employee with the attendant
procedural rights of the employee and, in many circumstances, the period of notice
the employee should be given. It also addresses how the employee might terminate
the contract. The Manual has the appearance of a comprehensive employment code.
Viewed in its entirety, it creates secure employment for employees who are expected
to conduct themselves at a high standard and who are likely to remain in employment
with the employer for the long-term. It can be safely assumed that it was drafted at
the request of or by the appellant. It is difficult to imagine that the the Manual was not
intended to address all circumstances in which an employee's employment might
come to an end either on the initiative of the employee or the initiative of the
employee. There is no room, in our opinion, for the implication of a term that the
respondent's employment could be terminated by giving reasonable notice.

[32] Accordingly the measure of damages should be assessed on the basis of the
salary which the respondent would have received had the employment continued. The
respondent would, of course, be required to mitigate damages by seeking other
employment. However, at trial, the appellant did not seek to establish that the
respondent had failed to mitigate. Accordingly the respondent is entitled to the
present value at the time of the assessment of the salary she would have earned in her
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employment with the appellant but for the wrongful dismissal. The amount claimed
for loss of employment was $25,000. At the time of her dismissal she would have
been (but for the suspension of her employment in February 2007) at level 7 (because
of the demotion on 9 January 2007) earning $8,516 per year. Accordingly the claimed
$25,000 represents approximately 3 years' salary. While it may have been open to be
trial judge to award a greater amount of damages for loss of employment, this amount
appears to us to be appropriate given that it is the amount claimed.

[33] Because we are awarding the damages claimed (amounting, as just noted, to
approximately 3 years salary) and we are not seeking to evaluate the loss over the
remainder of the respondent's working life it is unnecessary to make adjustments for
the possibility that the respondent's employment might have been lawfully terminated
by the appellant (or even the respondent) before the respondent reached retiring age
or that the respondent may have suffered premature death. It also unnecessary to
consider whether the damages should reflect loss of pension benefits.

[34] However the amount of $20,000 claimed for "loss of reputation and hardship due
to [being] dismissed and reported to the police as a criminal” is more problematic.
While it is conceivable that damages for loss of reputation and hardship might be
awarded because the conduct of the appellant involved a breach of an implied term of
mutual trust and confidence, it was made clear in Mahmud (or Malik) v Bank of
Credit and Commerce International SA that damages for breach of such a term were
to compensate the employee for financial loss. In other words if an employee is
stigmatised and their reputation adversely affected by the conduct of the employer
then the damages are intended to compensate the employee for the financial loss
flowing from the damage to their reputation which would ordinarily arise because the
employee could not get other employment and could not earn income as a result.
However in this case, the respondent is already getting damages for the lost
employment and the salary she would have made if she had remained in employment.
Accordingly to award her damages for loss of reputation would involve double
counting and compensating her for the same loss namely, income she would have
earned had her employment continued.

[35] The last element in the damages claimed by the respondent was loss of benefits
on account of her dismissal. The amount claimed was $5,000. We understand this to
relate to deductions made from her termination pay. The appellant was to be paid a
total $4494.14 which was an amount of holiday pay outstanding ($1822.19) and her
contributions to the retirement fund ($2666.96). However the appellant did not pay
her this amount because it notionally deducted from the $4494.14 an amount of
$7,706.93 which was the shortfall of takings in late December 2006 for which she
was being held personally responsible. In fact by deducting the $7,706.93 from the
$4499.14 it left a shortfall of $3217.79 which the appellant wrote off.

[36] The appellant's right to make this deduction depended on its contractual right
under their disciplinary code (clause 13 of the Manual) discussed earlier to impose a
penalty including seeking restitution for losses. However, as we discussed earlier,
there are certain procedural protections in that disciplinary code which includes a
right to appeal. The right to appeal was exercised by the appellant in relation to the
shortfall of $7,706.93 but the appeal was never heard. It appears to us that the
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procedural requirements are an important protection for employees and their full
implementation is a condition precedent to the exercise of the appellant's right to
enforce the penalty. Because the respondent's appeal to the board was never heard,
the procedural requirements were not fully implemented. In other words the appellant
was not entitled to set off the $7,706.93 from the $4484.14 due to the respondent. She
is entitled to damages in that amount.

[37] It is unnecessary for us to deal with some of the specific arguments advanced by
the appellant critical of the approach taken by the trial judge. However we should
note that the appellant is correct in pointing out that the law concerning the exercise
of statutory discretions has no direct application in the field of employment law
unless, of course, a statute directly operates on the employment relationship.

[38] In the result, the judgment of the trial judge should be varied and judgment
entered in favour of the respondent in the sum of $29,488.14. The costs order
concerning the trial in favour of the respondent should not be disturbed. While the
appellant has had some limited success in the appeal we nonetheless think that the
respondent is entitled to her costs of the appeal.

[39] We wish to make a general observation. The conclusion we reached in this
appeal that there was no implied term in the contract that the appellant could
terminate the employment by giving reasonable notice was based on the detailed
express terms of the employment contract in the Manual. The common law in Tonga
would ordinarily imply a term into contracts of employment that the employer can
dismiss an employee by giving the employee reasonable notice: see the decision of
the Privy Council in Va'inga Teu v Commodities Board PC 7/1988 cited by Webster J
in Palu v Commodities Board (1990) Tonga LR 28 at 32. What is reasonable notice
will depend on the nature of the employment. This judgment should not be taken to
be an indication that this implied term does not arise in employment contracts
generally.
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Veav Filipe

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 27/2009

6 July 2010; 14 July 2010

Land law — appeal against dismissal of eviction claim — appeal allowed subject
to proceedings in Supreme Court

For the full facts and the decision of the Land Court, see Vea v Filipe [2009] Tonga
10 LR 293.

In the Land Court, the appellant sought the eviction of the respondent from land
leased by the appellant in Ha'apai. The land was occupied by a service station the
construction and operation of which was the subject of an agreement between the
parties. The judge refused to order the eviction of the respondent from the land. The
appellant appealed that decision on four grounds:

(1) the first ground repeated an argument made in the Court
below and rejected by the judge to the effect that because
the agreement was signed on a public holiday it was void
as a result of the provisions of section 3 of the Public

20 Holidays Act. The appellant abandoned this ground early
in the hearing.

(2) The second ground challenged the judge's finding that he
believed the evidence of the respondent's wife as to the
signing of the agreement with the inclusion of the
handwritten words. This ground of appeal was withdrawn.

(3) The third ground was that the judge failed to consider the
effect of the letter of 11 June 2008 and that that letter
terminated the agreement between the parties.

(4) The fourth ground challenged the apparently non-finite

30 nature of the direction preventing the appellant evicting
the respondent.

Held:
1.  The Court of Appeal concluded that the third ground of appeal had
substance. The judge should have considered the effect of the letter of 11
June. The letter was important.
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2. The court concluded that the letter brought the agreement and the
partnership to an end. The letter acted as a notice of dissolution of the
partnership and a repudiation of it.

3. Therefore, the appeal was allowed and the appellant was entitled to an
order for eviction of the respondent from the land. It was unjust for the
order to have taken effect immediately. There were separate proceedings
in the Supreme Court so any order for eviction was suspended until that
hearing was concluded. It was intended that it should remain open to the
respondent to claim, that prior to termination, the lease had become a
partnership asset so that its value would be taken into account in a division
of partnership assets. The court expressed no view one way or the other.

4. Accordingly the court made an order that the respondent be evicted from
the property the subject of the agreement such order to be suspended until
the Supreme Court proceedings between the parties were concluded. The
suspension was conditional upon the respondent paying one year's rental to
the Ministry of Land within 14 days of the service upon him of this
judgment and order. A further one year's rental was due in August. Costs
in all courts are to be as ordered by the Supreme Court at the conclusion of
the proceedings there.

Counsel for the appellant : Mr Pouono
No appearance by the respondent

Judgment

This is an appeal against a judgment of Andrew J in the Land Court. The
appellant sought the eviction of the respondent from land leased by the appellant in
Ha'apai. The land is occupied by a service station the construction and operation of
which was the subject of an agreement between the parties. The judge refused to
order the eviction of the respondent from the land. There are also proceedings in the
Supreme Court between the parties arising from the same business venture. The
respondent was not represented in this Court nor did he appear in person. We are
satisfied that his counsel was properly informed of the setting down of the appeal for
hearing.

Brief facts

Over a period of time the parties discussed the setting up of a service station in
Ha'apai. The appellant obtained a lease of land in his name alone. That lease was
registered on 27 August 2007. In November 2007 the parties executed an agreement.
There were two copies of this agreement produced to the court. Both were signed by
the parties. Clause 7 of the agreement provided that the respondent would provide
finance for the rent or lease of land. One copy had words added in handwriting. Those
words were "and the lease to be registered on the parties names". The agreement
provided for the respondent to be chief executive officer and the appellant to be
operational manager. The respondent was to have a 51% share of the business and the
appellant 49%.The business commenced. On 11 June 2008 the respondent wrote to
the appellant notifying him that he had appointed a new manager and that the
appellant would no longer work or have any involvement in running the business. The
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appellant took the view that the letter brought the agreement to an end and he issued
proceedings on 2 October 2008 seeking the eviction of the respondent from the land.

The judgment in the court below

The judge examined the circumstances surrounding the signing of the
agreement. He concluded that the parties had agreed that the respondent would be a
party to the lease and in those circumstances he found that the appellant was
"estopped from evicting the tenant at this stage". The judge made no reference to the
letter of 11 June 2008 nor did he consider the effect of that letter on the agreement
between the parties.

The appeal
The appeal was brought on four grounds. The first ground repeated an argument

made in the Court below and rejected by the judge to the effect that because the
agreement was signed on a public holiday it was void as a result of the provisions of
section 3 of the Public Holidays Act. The appellant abandoned this ground early in
the hearing. The second ground challenged the judge's finding that he believed the
evidence of the respondent's wife as to the signing of the agreement with the
inclusion of the handwritten words. This ground of appeal was withdrawn. The third
ground was that the judge failed to consider the effect of the letter of 11 June 2008
and that that letter terminated the agreement between the parties. The fourth ground
challenged the apparently non-finite nature of the direction preventing the appellant
evicting the respondent.

Discussion

We have concluded that the third ground of appeal has substance. The judge
should have considered the effect of the letter of 11 June. The letter is important and
we therefore set out the text of it in full. It is addressed to the appellant and his wife.
The heading of the letter refers to the service station business. The text reads:

"] write to advise that there is a change of management to the
above business. | find that you are both not competent to run
this business, therefore | am notifying you both that you no
longer need to work or have any involvement in running the
above business as of this day 11 June 2008 until further
notice.

The new assistant manager to run the above business is Salesi
Mafi. I will remain as the CEO for the business.

All contacts and concerns must be forwarded to my office at
(address included).

Thank you for your kind cooperation."

The agreement between the parties contemplated the eventual formation of a
company structure. Both parties agreed that in the meantime the agreement created a
partnership between them. As already indicated the appellant treated the letter as
bringing the agreement to an end. In cross-examination it was put to the respondent
that the letter had that effect. He denied that and claimed that it was a temporary
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move. We have concluded that the letter did indeed bring the agreement and the
partnership to an end. We have concluded that the letter acts as a notice of dissolution
of the partnership and a repudiation of it. Lindley on Partnership 15" Edition records
at page 690 that for a notice that the partnership shall be dissolved to be effectual it
must be explicit. The letter does not of course use the word dissolution but the
presumption by the respondent that he can take complete control is an explicit denial
of the continuing existence of the partnership. Certainly the conduct of the respondent
would justify an order for dissolution had such been sought. An example of

130 unreasonable conduct justifying such an order is where a partner wilfully commits a
breach of the partnership agreement or otherwise so conducts himself in matters
relating to the partnership business that it is not reasonably practicable for the other
partner to carry on the business in partnership with him - see Halsbury's Laws of
England volume 35 paragraph 178. Alternatively the letter constitutes a repudiation of
the partnership. The partnership agreement expressly provided for the appellant to be
the operational manager of the business. By purporting to take control of the business
the respondent repudiated the arrangements contained in the agreement. There is no
evidence that the appellant challenged the repudiation and indeed his proceedings are
evidence that he accepted it.

140 We therefore conclude that the partnership and the agreement are at an end. In
those circumstances any arrangement that the respondent would become a joint lessee
would also be at an end subject to the possibility of it having become a partnership
asset prior to termination of the partnership. We conclude therefore that the appeal
should be allowed and that the appellant is entitled to an order for eviction of the
respondent from the land. It would however be unjust for the order to take effect
immediately. We have referred above to the separate proceedings in the Supreme
Court. Any order for eviction should be suspended until that hearing is concluded.
Our judgment and the finding that the agreement is at an end may necessitate an
amendment to those proceedings by one or both of the parties. We intend that it

150 should remain open to the respondent to claim, that prior to termination, the lease had
become a partnership asset so that its value would be taken into account in a division
of partnership assets. We express no view one way or the other on this issue.

We were also told that since the date of the letter terminating the partnership the
respondent has been running his own business on the land and has not made any
contribution to the rental of it during that time. The lease has been running now for
almost 3 years. The appellant paid the first year's rent and we understand that the
respondent may have made some contribution to that. The rent for the period August
2009 to August 2010 has not been paid. We understand it amounts to $7200. As the
respondent has had the benefit of the use of the land for that period and more we

160 consider that he should pay this rental amount. Accordingly we make an order that
the respondent be evicted from the property the subject of the agreement such order to
be suspended until the Supreme Court proceedings between the parties are concluded,
the suspension to be conditional upon the respondent paying one year's rental to the
Ministry of Land within 14 days of the service upon him of this judgment and order.
A further one year's rental will be due in August of this year. Payment of that shall be
as ordered on interlocutory application made to the Supreme Court. Costs in all
courts are to be as ordered by the Supreme Court at the conclusion of the proceedings
there.



10

20

30

Nasilai v Kingdom of Tonga (CA) 101

Nasilai v Kingdom of Tonga

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 5/2010

7 July 2010; 14 July 2010

Appeal — action in tort against police — appeal allowed to limited extent for

false imprisonment

The appellant brought an action in tort for wrongful arrest, false imprisonment and
malicious prosecution against the Kingdom of Tonga. He had been arrested at a road-
block at Nuku'alofa on 17 November 2006, the day after the riots of 16 November.
The trial judge dismissed all the claims with costs, after a hearing at which the
appellant and a number of police witnesses were cross-examined. The decision was
based largely on the court's view of the credibility of these witnesses.

Held:

1.

There was no evidence of any attempt to have the provisions of s 22 of the
Police Act fulfilled by anyone other than a Magistrate. In those
circumstances, the Court must hold that the further imprisonment of the
appellant became unlawful upon the expiry of 24 hours from his taking
into custody until he was seen by the Magistrate on the Sunday; therefore,
it was unlawful for a period of somewhat less than 24 hours in length.
Otherwise, the appeal, so far as it related to false arrest and wrongful
imprisonment, failed.

There was nothing in the cross-examination which suggested any malice.
The Inspector appeared to be simply a conscientious officer with an
avalanche of work caused by the riot and a need to obtain confirmation
from his own superiors before terminating the prosecution. The trial judge
who saw and heard him when he gave his evidence accepted there was no
malice revealed by it. The appeal on the claim of malicious prosecution
must fail.

With respect to the issue of damages for the very short period of unlawful
imprisonment the court found guidance in Tavake v Kingdom of Tonga,
although that case was complicated by the fact that torture during one part
of the imprisonment there in question was proved. Utilising, however, the
award of $550 for a 17 days period during which there was no torture as
some yardstick, the court concludes that an award of $250 would provide
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full and adequate compensation for the brief interval of unlawful
imprisonment suffered by the appellant.
4.  Each party should bear its own costs.

Cases considered:
Edwards v Pohiva [2003] Tonga LR 231
Fifita v Fakafanua [1998] Tonga LR 127
Lavaka v Ministry of Police [2000] Tonga LR 17
Liversidge v Anderson [1942] AC 206
Tavake v Kingdom of Tonga [2008] Tonga LR 304

Statute considered:
Police Act (Cap 35)

Counsel for the appellant : Mr Edwards
Counsel for the respondent : MrKefu
Judgment

The Appellant brought against the Kingdom an action in tort for wrongful
arrest, false imprisonment and malicious prosecution. His arrest had occurred at a
road-block at Nuku'alofa on the day after the riots of 16 November 2006, that is on
Friday 17 November 2006, at or shortly after 8 pm.

The judgment under appeal was delivered by Andrew J, who dismissed all the
claims with costs, after a hearing at which the Appellant and a number of police
witnesses were cross-examined. In large part, the decision was based on His Honour's
view of the credibility of these witnesses.

The Appellant's case, both as pleaded and as put forward in evidence, was that
he had stopped as required by a police officer's signal, when he was driving with a
passenger towards Nuku'alofa at a point near the former British High Commission
residence. Having stopped, he was arrested, with his passenger, taken to the central
police station, and locked in a cell until the following Monday 20 November. He was
arrested without a warrant and was not informed of the reason for his arrest.
According to his pleading and evidence, he was not taken to a Magistrate pursuant to
s.22 of the Police Act until Monday 20 November.

Further allegations covering a period of over six months to 7 June 2007 referred
to stringent bail conditions maintained during that time, and to the claim of malicious
prosecution. So far as the bail conditions are concerned, they were, of course,
imposed by the Magistrate after a further period of one week of custody, also ordered
by the Magistrate. If the orders were mistaken, the mistake was that of a judicial
officer, and the Appellant could have challenged his decision by appeal. On 12 April
2007, the Appellant was charged by summons with failing to stop upon being
signalled to do so by a police officer, and he pleaded guilty to that charge in May
2007, being fined $80 according to a police witness or $200 according to himself. The
allegation of malicious prosecution concerned an earlier charge relating to the
Appellant's possession, at the time of his arrest, of $649, which police officers
initially contended, so they asserted, was in the circumstances of the rioting most
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probably obtained by looting. The police later conceded that the money belonged to
the appellant.

Much of the evidence was about the circumstances of the Appellant's arrest and
subsequent detention at the central police station. Cross-examination of the Appellant
seriously undermined his credibility. Confronted with the police allegation that he had
failed to stop as signalled and had actually collided with a barrier at the check point,
he repeatedly denied it, and denied knowing that that conduct and his drunkenness
were the reason for his arrest. But after a series of further questions, the following
questions and answers are recorded in the transcript:

"Q: When you understood you were held in custody, the truth

is, that you believed that the reason why you were arrested
was because you failed to stop to the signal at check point, is
that right?

A: If there was a sign in front | would know.

Q: You did not answer my question. | put it to you when you
knew you were going to be kept in custody, did you know the
reason why you were arrested is it because you failed to stop
when you were signalled at check point.

A:Yes

Q: | put to you that the police officer did tell you why you were
arrested because you failed to stop at his signal.

A:Yes"

After further questioning on other topics, the Appellant was again asked:

"Q: | put it to you that the time you were told that you were
going to go to the police station, you knew why you were
arrested and that you were going to be kept in custody. Were
you aware of that?

A: Yes, | understood at this time when | arrived at the police
station.

Q: The reason being that you failed to stop when signalled to stop,
correct?

A:Yes

Also in the course of his cross-examination, the Appellant conceded that his mobile
telephone, the value of which he was claiming on the basis the police had taken it at
his arrest and not returned it, was returned to him with other items on 27 November,
when he was released on bail.

In the light of the Appellant's admissions in cross-examination, it was inevitable
that his claim to have been arrested unlawfully without being made aware of the basis
of that arrest had to fail. He knew very well he had not heeded an officer's signal and
had been arrested for it. But the concession that such important allegations had been
untruly made, and persisted in through evidence in chief and the earlier part of cross-
examination, must also have seriously tainted his credit on other issues.

The next issue arose out of the obligations of the police following an arrest
without warrant under s.22 of the Police Act. The Appellant's evidence was he was
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not taken before a Magistrate between the Friday night and the following Monday.
The evidence of the police officers was to the effect it was not practicable in the
conditions following the riot to take him before a Magistrate on the Saturday, but a
Magistrate saw him at the police station on the Sunday. Both the difficulties affecting
the police and that the Magistrate came on the Sunday are in dispute. So far as the
difficulties of that week-end are concerned, the picture created by the police evidence
is one of unprecedented numbers of arrested persons requiring to be dealt with. Mr
Edwards claimed the numbers at the police station were limited, but his client
130 admitted there were "many other prisoners held in custody"”, the majority for riotous
behaviour and some for stealing. So far as the Sunday is concerned, the trial judge,
who saw and heard the witnesses, accepted the police account. As a decision which
must have been heavily influenced by his impression of the oral evidence, the judge's
determination should not be set aside on appeal except for a compelling reason
coming within the principles relating to appellate intervention with respect to such a
question.
However attention needs to be given to the terms of s. 22 of the Police Act:

"(1) A police officer making an arrest without warrant shall,
without unnecessary delay and subject to any provisions

140 under any Act as to bail or recognizance, take or send the
person arrested before a magistrate there to be charged or
before a police officer of the rank of sergeant or above or
before the police officer in charge of the police station.

(2) If it is not practicable to bring the person arrested before
a magistrate having jurisdiction within 24 hours after he has
been so taken into custody, the police officer of the rank of
sergeant or above or the police officer in charge of the police
station shall inquire into the case and shall grant or withhold
bail in accordance with the Bail Act 1990."

150 It appears, the Court was told, to have become the practice in Nuku'alofa, where
magistrates should normally be available, to treat this section as if the whole duty of
the police would be satisfied by recourse to a magistrate "without unnecessary delay",
even in a case where it was "not practicable” to do so within 24 hours. This Court
affirms without qualification that the entire section must be complied with, so in such
a case a police officer of the rank of sergeant or above or the police officer in charge
of the police station must perform his or her statutory function. The inescapable
necessity to observe the strict requirements of the law where a person's liberty is in
question should not need emphasis: see Liversidge v Anderson [1942] AC 206, per
Lord Atkin; Fifita v Fakafanua [1998] Tonga LR 127; Lavaka v Ministry of Police

160 [2000] Tonga LR 17; Edwards v Pohiva [2003] Tonga LR 231; Tavake v Kingdom of
Tonga [2008] Tonga LR 304.

In the present case, there was no evidence of any attempt to have the provisions
of s. 22 fulfilled by anyone other than a Magistrate. In those circumstances, this Court
must hold that the further imprisonment of the Appellant became unlawful upon the
expiry of 24 hours from his taking into custody until he was seen by the Magistrate on
the Sunday, that is it was unlawful for a period of somewhat less than 24 hours in
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length. Otherwise, the appeal, so far as it relates to false arrest and wrongful
imprisonment, fails.

We turn to the question of malicious prosecution. The trial judge dismissed this
quite tersely on the ground the Appellant had not shown any malice. We agree. The
claim related to the charge recorded on 20 November 2006 in respect of the sum of
$649.55 on the Appellant's person at his arrest, which was suspected of being stolen.
Whether the circumstances of the rioting and looting which occurred just before the
arrest of the Appellant, combined with his failure to stop when called upon to do so
and his collision with the barrier, gave reasonable and probable cause for this charge
or not, there was simply nothing to show malice. But Mr Edwards relied on the
evidence of Inspector Latu, a senior police officer, that, as early as 27 November,
when the Appellant was released on bail, he considered it probable this charge would
be withdrawn, and suggested the inference was the delay in withdrawing it must have
been motivated by malice. Only on 7 June 2007 did the police formally offer no
evidence, so that the charge was dismissed. But Inspector Latu gave evidence to the
effect that on 27 November 2006 he did not oppose bail and thereafter he gave to his
superiors a list of charges to be cancelled but did not receive confirmation until about
7 June 2007. He was cross-examined, and referred to the "thousands of files" he had
to deal with. He said he "had to confirm further when the investigation was finished"
and he did not personally conduct the interview of the Appellant on that matter.
Nothing in the cross-examination suggests any malice or any prevarication. Inspector
Latu appears to be simply a conscientious officer with an avalanche of work caused
by the riot and a need to obtain confirmation from his own superiors before
terminating the prosecution. The judge who saw and heard him when he gave his
evidence accepted there was no malice revealed by it. The appeal on the claim of
malicious prosecution must fail.

We turn to the issue of damages for the very short period of unlawful
imprisonment. We have found guidance in Tavake v Kingdom of Tonga, although that
case was complicated by the fact that torture during one part of the imprisonment
there in question was proved. Utilising, however, the award of $550 for a 17 days
period during which there was no torture as some yardstick, we conclude that an
award of $250 would provide full and adequate compensation for the brief interval of
unlawful imprisonment suffered by the Appellant.

The final issue is costs. In all the circumstances, we consider it would be
appropriate that each party bear his or its own costs both here and below.

The appeal should be allowed to the extent indicated in these reasons.
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Shao Jun Sunv R

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 1/2010

8 July 2010; 14 July 2010

Appeal against conviction — offence identified sufficiently in indictment — appeal
dismissed

Appeal against sentence — fish processing without licence — six months
imprisonment — appeal allowed and sentence suspended

The appellant was charged with operating a fish processing establishment without a
licence for the purposes of processing beche-de-mer for sale primarily by wholesale
in Tonga. The trial judge convicted the appellant. The sole ground of appeal was an
argument that the indictment did not clearly state the offence charged contrary to
clause 11 of the Constitution. The suggested defect was in the failure of the
particulars contained in the indictment to state the location of the fish processing
establishment more precisely than by the words "at Nuku'alofa". The appellant was
sentenced to six months imprisonment and fined $10,000 to be paid within 30 days,
in default a further four months imprisonment. The appellant appealed against the
sentence to have the six months imprisonment suspended for three years. He was
aged 47 years, married with one child, and had no prior convictions. The five years
delay in his trial allowed him to demonstrate he had learned his lesson by avoidance
of any further illegal conduct. He was in steady employment, earning 1000 pa'anga
per month.

Held:

1. Clause 11 simply required the offence to be identified. The indictment did
this. Even if it was necessary to have recourse to the particulars to
ascertain whether cl 11 was met, they were adequate. The reference to
Nuku'alofa appeared in the particulars, together with details of the fish
processing and storing apparatus in question. It was impossible to imagine
the appellant was in doubt what was alleged, and it was not asserted that
there was any confusion as to what was meant, in the context, by the
words "at Nuku'alofa".

2. The appellant's unblemished character (apart from this offence), at his age,
marked him out as likely to take advantage of an opportunity to
rehabilitate himself. The appeal should be allowed to the extent of the
suspension of the six months term of imprisonment for three years.
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Case considered:
R v Petersen [1994] 2 NZLR 533

Statute considered:
Fisheries Management Act 2002

Counsel for the appellant : MrNiu
Counsel for the respondent : Mr Kefu and Ms Finau
Judgment

Beche-de-mer, also known as Sea Cucumber, Sea-slug and Trepang, is a marine
animal prized particularly by the Chinese as a luxury. A species of Beche-de-mer,
Sandfish, is found in Tongan waters. The present appeal concerns what Laurenson J.
held to be an illegal operation involving the processing of Beche-de-mer.

By s.33(4)(a) of the Fisheries Management Act 2002, it is provided:

"Any person who —

(a) Operates or allows to be operated any fish processing
establishment without a licence granted under this section ...
shall be guilty of an offence and shall be liable on conviction
to a fine not exceeding $500,000 or imprisonment for a term
not exceeding one year or to both such fine and imprisonment
and shall be liable to a fine not exceeding $5,000 for every
day the offence for which he is convicted continues."

What is meant by a "fish processing establishment™ is made clear by s.2 which
defines the expression as referring to "any land, premises or other place on or in
which fish are processed or stored for the purposes of processing for sale outside
Tonga or for sale primarily by wholesale in Tonga".

The indictment upon which the Appellant went to trial was in these terms:

"Shao Jun Sun is charged with the following offence :

Statement of Offence

(Count 1)

Operating a fish processing establishment

without a licence, contrary to Section 33(4)(a)

of the Fisheries Management Act (26/2002).

Particulars of Offence

(Count 1)
Shao Jun Sun, on or about 22 January 2005 at Nuku'alofa,
you did operate a fish processing establishment without a
licence for the purposes of processing for sale primarily by
wholesale in Tonga, and such establishment consisted of 2
freezers with sandfish inside, 6 bins of sandfish, 4 drying
racks and 5 cooking drums."

During his consideration of the matter, and in subsequent discussion with counsel, the
learned judge observed that the particulars did not include the purpose of "sale
outside Tonga", nor did they refer to the alternative operation expressed in s.2 by the
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words "or stored". The particulars were accordingly amended by substituting for the

80 words "for the purposes of processing for sale primarily by wholesale in Tonga" the
words "for the purposes of processing or storing for sale outside Tonga or primarily
by wholesale in Tonga™. The making of this amendment was entirely in keeping with
the principle stated in Halsbury 4 ed. Vol 11(2) para. 937, but as Mr Kefu candidly
pointed out, when the amendment was reduced to writing the important words
"without a licence" were somehow omitted. That was plainly not intended, the
amendment proposed and discussed with counsel being limited to the addition of
alternatives. In any case, the absence of a licence, although accidentally omitted from
the particulars, remained an allegation made in the indictment itself.

The evidence showed that the Appellant made arrangements with a diver, and

90 upon a number of other divers hearing about it, with them also, to dive for beche-de-
mer on his behalf. He purchased a boat for some $20,000 for the purpose, and work
commenced immediately it was delivered, that is, on 20 January 2005. The sandfish
were taken to the Appellant's house at Houmakelikao, where they were put in a
freezer. The divers were paid. The same operations took place the next day. But on
the third day, 22 January 2005, the returning fishing party was met by a fisheries
officer to whom these activities had been reported. At that time, two freezers in the
house contained a total of 1650 sandfish. Outside the house were two large metal
racks suitable to have trays placed on them and five large cut-down drums suitable for
boiling fish. The catch obtained on 22 January had not been removed from the boat

100 before the fisheries officer intervened, but it was obviously intended to be dealt with
in the same way as the two earlier catches, and would have brought the total number
of sandfish caught to 2435.

The evidence showed that the Appellant's arrangement with the divers was that
he would provide the boat and would pay them $2.50 for each sandfish, as well as
meeting the cost of fuel and food. In these circumstances, the trial judge convicted
the Appellant.

On the appeal, counsel conceded "“there was evidence of storing of the fish for
the purpose of processing”. The sole ground raised against the conviction was an
argument that the indictment did not clearly state the offence charged, thereby

110 contravening cl. 11 of the Constitution. The suggested defect was in the failure of the
particulars contained in the indictment to state the location of the fish processing
establishment more precisely than by the words "at Nuku'alofa", and in the fact, so
the Court was informed, that strictly speaking the Appellant's house was outside
Nuku'alofa, being at Houmakelikao which is in the district of Ma'ufanga, although the
area may in common parlance be referred to as within Nuku'alofa.

In our opinion, there is no substance to this point. No lack of clarity in that
respect was apparent to counsel who appeared for the Appellant at the trial. Clause
11 simply requires the offence to be identified. The indictment did this. Even if,
which we doubt, it was necessary to have recourse to the particulars to ascertain

120 whether cl.11 was met, they are adequate. The reference to Nuku'alofa appears in the
particulars, together with details of the fish processing and storing apparatus in
question. It is impossible to imagine the Appellant was in doubt what was alleged,
and it is not asserted, nor has it ever been, that there was any confusion as to what
was meant, in the context, by the words "at Nuku'alofa". In fact, as counsel conceded,
there is legislation in which the area where the appellant's house is situated is referred
to as part of Nuku'alofa, provision being made in respect of "pigs or goats within the
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boundaries of Nuku'alofa (including Ma'ufanga)™: see Town Regulations Act c 44,
s.10 (1). It will be observed that this provision does not employ the familiar device of
a deeming clause, which would be appropriate if Ma'ufanga were unambiguously not
seen as being within Nuku'alofa.

After his conviction, the appellant came up for sentence before Ford CJ on 23
February 2010, that is more than five years after the three days during which the fish
processing establishment operated. He was sentenced to six months imprisonment
and in addition he was fined $10,000, to be paid within 30 days, in default a further
four months imprisonment. These penalties must be seen in the light of the maximum
fine for this offence of $500,000 and the maximum term of imprisonment which may
be imposed, alternatively or additionally, of one year imprisonment.

The appellant appeals against the sentence only in one respect — he seeks to
have the six months imprisonment suspended for three years. He is aged 47 years,
married with one child, and has no prior convictions. The 5 years delay in his trial has
allowed him to demonstrate he has learned his lesson by avoidance of any further
illegal conduct. He is in steady employment, earning 1000 pa‘anga per month.

His counsel, Mr Niu, points out that the penalties in the Fisheries Management
Act, a number of which relate to offences generically similar to this one, reveal a
reliance on heavy fines as a primary deterrent. The maximum number of years of
imprisonment as a proportion of the maximum fine is quite small, and particularly so
in the instant case under s 33(4). But it may also be noted that s 16(3) ("catching
protected species"), s 21 (“fishing without authorization"), s 35(5) (“exporting fish
without licence™), s 40(1) ("breaching conservation requirement”), s 64(1)
("breaching international conservation measure™) and s 67 ("driftnet" violations) are
all sections imposing very heavy fines, but no term of imprisonment at all. It is
perhaps in keeping with this approach that s 33(4), when it turns to the problem of a
persistent repeat offender, deals with it by a daily fine of $5,000.

On the evidence, the appellant's operation was rather naive and amateurish as a
venture in crime. He engaged one diver, not in a remote place, but near Nuku'alofa,
and made so little attempt at concealment that within three days numbers of others
were involved and the news reached the authorities. Nevertheless, the national
fisheries are far too important to allow even such an operation to be treated as other
than very serious. Certainly, in the absence of exceptionally strong personal grounds,
anyone who sets out to contravene s 33, or those comparable provisions that permit
the imposition of imprisonment, must face a real prospect of incarceration.

However, justice in the individual case requires us to consider whether the
appellant comes precisely within the category of persons for whom the suspension of
a sentence is an appropriate course. The circumstances of the case relatively clearly
raise for consideration the question of suspension. It was a matter the sentencing
judge should have addressed and he erred in not doing so, particularly having regard
to the deterrent weight of the substantial fine imposed. In R v Petersen [1994] 2
NZLR 533 at 537, Eichelbaum CJ, speaking for himself and Hardie Boys and Henry
JJ, said of the New Zealand provision for suspension of a sentence:

"[It] affords the Court an important additional discretionary
power in attempting to meet the often conflicting demands
requiring consideration on sentencing. It is we think plain
that the principal purpose of the new provision is to
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encourage rehabilitation and provide the Courts with an
effective means of achieving that end, by holding a prison
sentence over the offender's head. Put another way it enables
the Court to give the offender one last chance in a manner
which clearly spells out the consequences if he offends again.
It is available to be used in cases of moderately serious

180 offending but where it is thought there is a sufficient
opportunity for reform, and the need to deter others is not
paramount. Although not so limited, it may be particularly
useful in cases of youthful offenders."

Later in the judgment (at 539), the Court considered some of the categories of cases
where suspension might be appropriate, saying:

"Thomas [Principles of Sentencing: the sentencing policy of
the Court of Appeal Criminal Division (2" ed, 1979)] at pp
245-247 lists certain categories of cases with which
suspended sentences have become associated, although not

190 limited to them. We do not propose to repeat those in detail
since broadly all can be analysed as relating either to the
circumstances of the offender, or alternatively the offending.
In the former category may be the youth of the offender,
although this does not mean the sentence is necessarily
unsuitable for an older person. Another indicator may be a
previous good record, or (notwithstanding the existence of a
previous record, even one of some substance) a long period
free of criminal activity. The need for rehabilitation and the
offender’s likely response to the sentence must be considered.

200 It is clear that the sentence is intended to have a strong
deterrent effect upon the offender; if the latter is regarded as
incapable of responding to a deterrent the sentence should
not be imposed. As to the circumstances of the particular
case, notwithstanding the gravity of the offence, as such, there
may be a diminished culpability, arising through lack of
premeditation, the presence of provocation, or coercion by a
co-offender. Cooperation with the authorities can be another
relevant consideration. All the factors mentioned are by way
of example only and are not intended as an exhaustive or even

210 a comprehensive list. The factors may overlap and more than
one may be required to justify the suspension of the sentence
in any particular case. Finally, any countervailing
circumstances have to be considered. For example, in a
particular case the sentence may be regarded as failing to
protect the public adequately."

In our opinion, the appellant's unblemished character (apart from this offence), at his
age, marks him out as likely to take advantage of an opportunity to rehabilitate
himself. The appeal should be allowed to the extent of the suspension of the six
months term of imprisonment for three years.
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Kusitafu v R

Court of Appeal, Nuku'alofa
Ford CJ, Salmon and Moore JJ
AC 11/2010

8 July 2010; 14 July 2010

Appeal against sentence — property offences — sentence reduced

The appellant was tried before a Judge alone on two offences of housebreaking, two
offences of theft and two offences of receiving stolen property and he was found
guilty of one charge of housebreaking one of theft and three of receiving. He was
sentenced to a total of four years imprisonment the last year to be suspended. He
appealed against his sentence. His appeal was filed late. After hearing submissions
and considering affidavits filed in support of an application for leave the court
granted leave to file the appeal out of time.

Held:

1.

Even though these were property offences the court considered that a term
of imprisonment was appropriate. Reasons included the number of
offences, the lack of remorse and the theft of the collection box. A term of
two years imprisonment was appropriate and half that sentence should be
suspended.

The sentence imposed in the Supreme Court was set aside. The appellant
was sentenced to the following terms of imprisonment: count two,
receiving, one years imprisonment; count three, breaking and entering the
school, two years imprisonment; count four, the theft of the collection box
and the $20 within it, four months imprisonment; counts five and six,
receiving charges, one years imprisonment on each. All penalties were to
be served concurrently making a total of two years imprisonment. The
second year of imprisonment was suspended for three years.

Case considered:
Mo'unga v R [1998] Tonga LR 154

Counsel for the appellant : Mr Tu'utafaiva
Counsel for the respondent : MrKefu
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Judgment

The appellant was tried before a Judge alone on two offences of housebreaking,
two offences of theft and two offences of receiving stolen property and he was found
guilty of one charge of housebreaking one of theft and 3 of receiving. He was
sentenced to a total of four years imprisonment the last year to be suspended. He
appeals against his sentence. His appeal was filed late. After hearing submissions and
considering affidavits filed in support of an application for leave this court granted
leave to file the appeal out of time.

Brief facts

There were six counts in the indictment. The appellant was discharged on count
one. Count two was a charge of theft from a bonded warehouse of goods totalling
$45,490. He was acquitted on this charge of theft but convicted of receiving mats and
alcohol of an unrecorded value. Count three was a charge of entering a school as a
trespasser and with intent to commit an offence therein. He was found guilty of that
charge. Count four was a charge of stealing a cash collection box containing $20 from
that school. He was found guilty of that charge too. Count five was a charge of
receiving five waist mats. Again no value was disclosed. The final charge was one of
receiving goods to a total value of $1080. He was found guilty of these last two
charges.

The judge sentenced the appellant to 4 years imprisonment on each of charges
three and four and one years imprisonment on the other charges. As noted above he
ordered that the last year be suspended but did not say for how long. The reason he
gave for the four-year sentence on charges three and four was that the theft of money
from the collection box was particularly reprehensible because it had been collected
for the poor and needy. He said that the accused attended that college and knew of the
moneys existence at that time of the year. The judge noted the appellant's previous
conviction record produced by the prosecution. The appellant denied that the record
was correct and no evidence was bought in relation to it. It must therefore be
disregarded and he must be treated as a first offender. It is not clear whether the judge
took this approach.

The submissions in this court

Counsel for the appellant submitted that the total penalty was excessive. Both
counsel for the appellant and counsel for the Crown submitted that the four-year
sentence for the charges relating to the school were excessive. Counsel for the
appellant submitted that two years imprisonment was an appropriate penalty and that
the whole of that term of imprisonment should be suspended. In support of that
submission he referred to the judgement of this court in Mo'unga v R [1998] Tonga
LR 154. At page 156 the Court stated:

"this court has said before that imprisonment for a purely
property offence is not appropriate unless there are unusual
circumstances that render imprisonment necessary"

Counsel submitted that there were no unusual circumstances in this case. He also
referred to the approach to be followed in considering a suspended sentence. The case
of Mo'unga sets out criteria to be applied at page 157:
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(i)  Where the offender is young, has a previous good record,
or has a long period free of criminal activity.

(i)  Where the offender is likely to take the opportunity offered
by the sentence to rehabilitate himself or herself.

(iii) Where, despite the gravity of the offence, there is some
diminution of culpability through lack of premeditation,
the presence of provocation, or coercion by a co-offender.

(iv) Where there has been co-operation with the authorities.

Counsel for the Crown emphasised and we agree that breaking into a school is a
serious offence as is breaking into a private home. He acknowledged that because
they had not been proved, the previous convictions could not be taken into account,
but he noted that even if they were, his last conviction was in 1998. He noted too that
the appellant has six children although the care of them seems to be with his wife
from whom he is separated. Counsel recorded in his written submission certain
aggravating features including (wrongly) that he had been convicted of theft on count
two and he noted the value of the goods referred to in the indictment. He
acknowledged that this part of the submission was not correct. He submitted the
starting point when considering all of the offending was 3 to 4 years. He agreed that
suspension was appropriate but submitted that it should be only half of the term.

Discussion

Taking into account the nature and value of the offences of which he was found
guilty, we consider that a term of imprisonment of four years is excessive. We note
the only established value of goods stolen or received was $20 on count four and
$1080 on count six. There is no doubt that the liquor referred to in count two would
have a significant value. We agree with the judge that stealing the collection box from
the school was a despicable act but we cannot accept that four years imprisonment
was justified for that and the offence of breaking into the school. We have considered
the dicta from Mo'unga. Even though these are property offences we consider that a
term of imprisonment is appropriate. Reasons include the number of offences, the
lack of remorse and the theft of the collection box. We consider that a term of two
years imprisonment is appropriate. We consider, applying Mo'unga, that half that
sentence should be suspended.

Result

The sentence imposed in the Supreme Court is set aside. The appellant is
sentenced to the following terms of imprisonment:

Count two, receiving, one years imprisonment

Count three, breaking and entering the school, two years imprisonment

Count four, the theft of the collection box and the $20 within it, four months
imprisonment

Counts five and six, receiving charges, one years imprisonment on each

All penalties are to be served concurrently making a total of two years
imprisonment. The second year of imprisonment is suspended for three years
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SeluinivR

Court of Appeal, Nuku'alofa
Ford CJ, Salmon and Moore JJ
AC 4/2010

9 July 2010; 14 July 2010

Criminal appeal — against perjury conviction — charge not proved beyond

reasonable doubt — appeal allowed

This was an appeal against conviction and sentence for perjury. The trial judge
preferred the evidence of the Crown witnesses and the Court witness and did not
accept the evidence of the appellant. The appeal raised for consideration two
fundamental elements of the Justice system. One was the vitally important
requirement that witnesses did not give deliberately false evidence in proceedings
before a Court. The other was that in criminal proceedings the Crown must prove its
case beyond reasonable doubt.

Held:

1.

3.

The Crown's evidence on the critical question of whether the appellant
made the statement was substantially the written record and that record
was demonstrably deficient. The fact that words containing part of the
statement in the handwritten record were added later immediately raised
suspicions.

It was not open to the trial judge to be satisfied beyond reasonable doubt
that the statement in the indictment or something close to the statement in
the indictment was made by the appellant at the hearing in the Magistrate's
Court in February 2007. Something was probably said by the appellant
about the disk at a point in his evidence when he said something about
giving things to the Auditor-General. However the Crown bore the burden
of proving beyond reasonable doubt that the statement (or something very
similar) was made.

The appeal was allowed and the sentence and conviction were quashed.

Case considered:
R v Archer [2003] 1 CR. APP. R 86

Statute considered:
Order in Public Places Act (Cap 37)
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Counsel for the appellant : Mr Kaufusi
Counsel for the respondent : Mr Kefu and Ms Finau
Judgment

[1] This is an appeal against conviction and sentence for perjury. The appeal raises
for consideration two fundamental elements of the Justice system. One is the vitally
important requirement that witnesses do not give deliberately false evidence in
proceedings before a Court. The other is that in criminal proceedings the Crown must
prove its case beyond reasonable doubt.

FACTS AND BACKGROUND

[2] The appellant runs a computer components shop. In February 2006 he took
possession of the possibly corrupted hard disk of the main server of a computer used
by the Auditor-General, Mr Pohiva Tui'onetoa, and his staff with a view to repairing
it. The hard drive contained many and significant records of the Auditor-General's
office. The appellant had been given the hard disk by Mr Lisiate Teulilo, also
involved in the computer industry and a person with whom the appellant had jointly
conducted a business.

[3] The appellant sent the hard disk to New Zealand in late February 2006 where
another computer company concluded that it was irretrievably corrupted and
destroyed it. It is unnecessary to detail the events which followed. It is sufficient to
note that the relationship between the Auditor-General and the appellant deteriorated
with the Auditor-General (then unaware of the hard disk had been destroyed) writing
a letter of complaint to a computer company in New Zealand and sending a copy to
the New Zealand High Commission in Tonga. In May 2006 the appellant threatened
to take defamation proceedings against the Auditor-General. Also the appellant's
relationship with Mr Lisiate Teulilo deteriorated.

[4] Events came to a head in March 2007. Mr Lisiate Teulilo visited the appellant's
home on probably 17 March 2007 with two letters concerning the hard drive which he
wanted returned. The appellant and Mr Lisiate Teulilo had an argument. This led to
the appellant initiating summary criminal proceedings against Mr Lisiate Teulilo
alleging trespass and causing a disturbance in a public place. It appears the second
charge was based on s 3(g) of the Order in Public Places Act (Cap 37).

[5] Those charges were heard by a Magistrate on 5 February 2008. The appellant and
Mr Lisiate Teulilo gave evidence. There were some differences in their accounts of
what occurred though in his account Mr Lisiate Teulilo's acknowledged that he had
shouted. Another and independent witness, a neighbour, gave evidence that Mr
Lisiate Teulilo had shouted. He was acquitted on the trespass charge but convicted of
causing a disturbance in a public place.

[6] A central factual issue in the subsequent trial for perjury was whether the
appellant said the following words when giving evidence before the Magistrate:

Your Worship, the hard disk was returned to the Department
and the Auditor General, Pohiva Tui'onetoa wrote and
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apologise to me regarding the hard disk. I'm keeping the
letter, and I'll produce it if you want.

(these are the words allegedly said as set out in the
indictment)

[7] As a result of a complaint by Mr Lisiate Teulilo, the appellant was charged with
perjury on 25 February 2008. There was a preliminary hearing on 27 May 2008 and
the matter went to trial in February and March 2010.

[8] The trial was conducted by Shuster J. The Crown called four witnesses. The first
was Mr Lisiate Teulilo. He gave evidence in chief that at the hearing before the
Magistrate the appellant "made the statement that the hard drive had been returned
and the Auditor has written and apologised to him". He said this statement was made
during the appellant's cross examination. The second witness was Mr Pohiva
Tui'onetoa. His evidence did not concern, directly, what had been said by the
appellant at the hearing before the Magistrate in February 2008 as he had not been at
the hearing.

[9] The third witness was a police officer who had conducted a record of interview
with the appellant. No adverse admissions were made by the appellant during the
interview. The fourth Crown witness was the Magistrate's clerk who had been acting
in that capacity at the hearing on 5 February 2008. In her evidence in chief she said,
incorrectly, that witnesses were the appellant and his wife though the Trial Judge
intervened noting that it was not a test of memory as it was many years ago. This led
to the witness being taken to her workbook (a clerk's minute book) in which she had
recorded in handwriting what had been said. She gave an explanation of why some
additional handwriting in a different pen appeared in the minutes of what the
appellant had said.

[10] Of critical importance in this appeal, the additional writing contained some of the
statement which is alleged to be the evidence of the appellant before the Magistrate
which was deliberately false. That is, the additional writing was of part of the
statement in the indictment said to constitute perjury. We will return to discuss the
contents of this book later in these reasons. The clerk then gave evidence explaining
the additional writing which appears to have been more about her usual practice
rather than what happened at the hearing on 5 February 2008. The usual practice was
to return to the office and write down things that she had been unable to record at the
hearing because the witness had been talking too fast.

[11] The clerk gave evidence that she was later approached by Mr Lisiate Teulilo for
a copy of the record of the questioning of the appellant, and she indicated to him that
she had to type it. It was common ground in this appeal that that occurred much later
in February 2008. She did type it and Mr Lisiate Teulilo returned and was given a
copy. In her evidence in chief her attention was drawn to the fact that in the
handwritten notes the statement said to constitute perjury appeared at the beginning of
the hearing when the appellant was giving evidence in chief but in the typewritten
version that statement is recorded as having been made during cross examination. No
credible or satisfactory explanation was given by her, she simply asserted it was a
statement made by the appellant at the hearing. Speaking generally, her cross-
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examination was focused on small discrepancies between the typed transcript and the
hand written record in the clerk's minute book.

[12] The next witness at the trial was the appellant. His evidence was that during the
hearing before the Magistrate he was asked a question by Mr Lisiate Teulilo's lawyer
and in response he said that everything concerning the hard drive had been given to
Mr Pohiva. He denied that the words written down in the transcript was what he said
and he observed that it would have been foolish for him to have said those words
because he had given him the letter from the New Zealand computer company
recording that the Hard Drive had been destroyed. As to the statement he allegedly
made about an apology, he denied having said that. He gave evidence that what he
said was that Mr Pohiva had written a letter to the New High Commission saying that
"he has already dropped everything all legal proceedings against me". As a matter of
fact, it was true such a letter had been and it was dated 11 January 2007.

[13] One further witness was called and was called by the Court. It was the secretary
to the Auditor-General.

[14] The trial judge gave ex tempore reasons for judgment convicting the appellant.
We do not have the transcript of those reasons. However the trial judge later
published detailed written reasons on 18 March 2010 recounting the charges, the
applicable law and the evidence that had been given. In the result, his Honour
preferred the evidence of the Crown witnesses and the Court witness and did not
accept the evidence of the appellant.

[15] What is, in our opinion, of great significance is that his Honour did not undertake
any analysis of an obvious aspect of the Crown's evidence. It was that one part of the
statement on which the charge of perjury was based, was not recorded by the
Magistrate's clerk during the hearing, but was added later and in the typed transcript
appeared at a different point in the hearing. These features of the record were an
obvious problem in the Crown's evidentiary case because, as his Honour had
observed at one point in the hearing, it was unlikely the clerk (and probably anyone
else) would have remembered at the perjury trial what had been said in court
proceedings two years earlier. The accuracy of the written record was of fundamental
importance to the Crown's case.

[16] The appellant was sentenced by the trial judge to 30 months in prison on 18
March 2010. This sentence was suspended for 3 years. He was fined $10,000 and in
default of payment within 60 days he was to be sentenced to 18 months
imprisonment. The appellant was ordered to pay $100 as a contribution to the Court
costs within 60 days. In default of this payment he would be sentenced to 7 days
imprisonment. In his sentencing remarks, Shuster J explained, correctly, that "people
who commit the crime of perjury commit a very serious offence, as they undermined
the whole basis of the administration of justice": ref R v Archer [2003] 1 CR. APP. R
86. His Honour observed the activities of the appellant affected others and someone
was convicted on "his blatant lies". With respect, this is almost certainly not true or at
least cannot be put as emphatically as it was by his Honour. Mr Lisiate Teulilo's own
evidence before the Magistrate that he shouted (evidence also given by a neighbour)
could have justified his conviction on the disorderly conduct charge. Whether the
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defence of reasonable cause could have been made out in the circumstances remains
an unresolved question.

CONSIDERATION

[17] It is convenient to begin by focusing on the evidence before the trial judge
concerning the various written versions of the evidence the appellant gave before the
Magistrate. There are the handwritten notes in the clerk’s minute book. They are in
Tongan. There is a typewritten version prepared by the clerk which is also in Tongan.

170 We have, as did the trial judge, a translation of the critical parts of the handwritten
notes. We also have a translation of the critical parts of the typewritten version. The
trial judge did not have the benefit of this translation though its main significance is
that the typewritten version records that the statement upon which the perjury charge
is based, appears at an entirely different point in the evidence to the point does in the
handwritten notes.

[18] It seems to us that the Crown's evidence on the critical question of whether the
appellant made the statement is substantially the written record and that record is
demonstrably deficient. The fact that words containing part of the statement in the
handwritten record were added later immediately raises suspicions. That is all the

180 more so when that is the only occasion in the entire minute book (an exercise book of
probably a hundred pages) where that is apparent.

[19] Of course the clerk gave an explanation as to her general practice, that if she was
unable to record something because the evidence was being given too quickly then
she would add it later. What she recorded at the time was (in the English translation
before the trial judge) "the disk | went and give to the auditor general”. If, on the
clerk's thesis, the witness was speaking too quickly at this point, then it is quite
possible that she did not record correctly the words immediately preceding her
abandoning (temporarily) making a written record of what was being said. There is
not a great difference between what she recorded at the time and the appellant's

190 account. The critical difference is that the appellant said "everything concerning the
disk" had been given to Mr Pohiva. The clerk’s account is that the appellant said the
disk was given to Mr Pohiva. The words "everything concerning" obviously adds an
entirely different complexion on the statement. It is quite conceivable that, on the
appellant's account, if the clerk was having trouble keeping up, then she either didn't
hear these words (“everything concerning") or failed to record them.

[20] What is recorded in the typed version is even more problematic. The typed
version places the statement on which the perjury charge is based at an entirely
different point in the course of the hearing. Accepting, that the words apparently
written during the hearing in the clerk's minute book were actually written then

200 (irrespective of whether they were an accurate record of what was actually said) it is
an entirely unexplained and greatly damaging feature of the typed transcript that the
contentious statement does not appear where it should.

[21] We accept that the trial judge had the advantage of seeing the witnesses give
evidence. In some cases this can be important and an appeal court has to give due
weight to that advantage. This is not such a case. The Crown's case necessarily
depended in substantial part on the written record. There are, as we have discussed,
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significant deficiencies in that evidence. Those deficiencies raise in our mind, and
should have raised in the mind of the trial judge, real doubts about the evidentiary
case against the appellant.

[22] We accept that Mr Lisiate Teulilo gave evidence at the perjury trial and the trial
judge thought he was a credible witness. But he said that the appellant made the
perjurious statement in cross examination. Having regard to the clerk's written notes,
this is wrong. Whatever was said, it was said by the appellant in evidence in chief. It
is true that within a few weeks of the hearing before the Magistrate, Mr Lisiate
Teulilo took the matter up with the police. There are a number of possible
explanations. One is that he misheard what was said by the appellant but genuinely
believed the appellant said the words in the indictment. However his evidence, even if
he appeared a credible witness, does not overcome the deficiencies in the
documentary evidence.

[23] In our view it was not open to the trial judge to be satisfied beyond reasonable
doubt that the statement in the indictment or something close to the statement in the
indictment was made by the appellant at the hearing in the Magistrate's Court in
February 2007. Something was probably said by the appellant about the disk at a
point in his evidence when he said something about giving things to the Auditor-
General. However in a case such as the present the Crown bears the burden of
proving beyond reasonable doubt that the statement (or something very similar) was
made. As noted in Archbold: Criminal Pleading, Evidence and Practice (2009) at 28-
173 in relation to perjury:

The substance of what is set out in the indictment must be
proved substantially or literally: R v Leefe (1809) 2 Camp
134; and the evidence must be clear and precise: R v Bird
(1891) 17 Cox 387.

These requirements have not been satisfied in this matter.

[24] For the preceding reasons, we allow the appeal and quash the sentence and
conviction.
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Kofutu'av R

Court of Appeal, Nuku'alofa
Ford CJ, Salmon and Moore JJ
AC 33/2009

9 July 2010; 14 July 2010

Appeal against sentence — manslaughter — mitigating factors listed including

restitution — appeal allowed — sentence reduced with part suspended

The appellant was convicted of manslaughter after a trial before judge and jury in the
Supreme Court. On 1 October 2009 he was sentenced to 15 years imprisonment. He
appealed against that sentence. Counsel for the appellant and the respondent both
submitted that the sentence was excessive and that a portion of it should have been

suspended.

Held:

1.

The court agreed with the sentencing judge that it was a brutal and
prolonged attack. There was no provocation although there also was no
premeditation. The maximum penalty for manslaughter in Tonga was 25
years imprisonment.

A starting point higher than 12 years was appropriate because there was no
provocation. There were however a number of mitigating factors which
should be taken into account: the youth of the appellant; his remorse and
apology; the degree of restitution made by the appellant's family to the
victim's family which appears not to have been referred to in the court
below; and the acknowledgement that the appellant cooperated with the
police in his statement in terms of admitting the attack on the victim.

The court considered that the appropriate sentence was 13 years
imprisonment. The court also concluded that part of the sentence should be
suspended. Suspension had the twin aims of rehabilitation and deterrence.
It did not involve a reduction in the term of imprisonment but merely a
suspension of part which could be activated should the prisoner reoffend.
The sentence imposed by the judge was set aside. In its place a sentence of
13 years imprisonment was imposed. The final three years of that term was
suspended for a period of three years.

Cases considered:
DPP v Newbury [1976] 2 All ER 365 (HL)
Mo'unga v R [1998] Tonga LR 154
Tulitavake v R [2005] TLR 348
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Counsel for the appellant : Mr Tu'utafaiva
Counsel for the respondent : MrSisifa
Judgment

The appellant was convicted of manslaughter after a trial before judge and jury
in the Supreme Court. On 1 October 2009 he was sentenced to 15 years
imprisonment. He appeals against that sentence.

Brief facts

The victim was a 32-year-old woman who it is said was mentally slow. Over a
period of three or four years prior to the events that led to her death she had sexual
intercourse on about five occasions with the appellant. On the night of the offence the
appellant and his friends were drinking vodka when the victim arrived and sat with
them. She did not drink. The appellant and his friends ran out of cigarettes and the
victim said she had some at home. The appellant and the deceased left to get the
cigarettes. When they were outside, it now being after 11pm and dark, they had
sexual intercourse. After this and on their way to get the cigarettes the victim told the
appellant that she was lying and in fact had no cigarettes. The appellant then punched
her on the chest and the chin causing her to fall to the ground. She stood up and the
appellant punched her again on her chest and again she fell down. Again the victim
stood up and the appellant punched her again on her stomach and repeatedly on her
chin. While he was doing this he held her up and told her not to lie to him again and
not to follow him or come to his home. The above account of the attack is taken from
the submissions made by counsel for the appellant however in his sentencing remarks
the judge said that the appellant also bashed the victim against the bathroom door or
wall on six occasions. Counsel acknowledged that there was evidence to that effect
from a witness in the case. Apparently the victim was able to walk home but was later
taken to hospital where she died. A post-mortem showed that the cause of death was a
subdural haematoma in the brain. The doctor described seeing bruises on the chin,
shoulders thigh and sternum. The judge referred to photographs which showed
bruising all over the top half of her body. The appellant was 19 years of age at the
time of his attack on the victim.

The judge's sentencing remarks

The judge noted that the appellant was fully cooperative in his interview with
the police and admitted assaulting the victim on more than one occasion. The judge
described it as a vicious assault. He recorded the appellant's apology to the family
made before him and that the appellant now accepted that he had caused the victim's
death. He took a starting point for a person of the appellant's age on a not guilty plea
of 15 years imprisonment. He considered whether a portion of such a term should be
suspended. He decided against suspension because of what he saw as the importance
of a deterrent sentence and the need to protect women and particularly a woman with
mental problems. He therefore imposed a sentence of 15 years imprisonment.

The submissions in this court
Counsel for the appellant and the respondent both submitted that the sentence
was excessive and that a portion of it should have been suspended. Counsel for the
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80 respondent made reference to the case of Tu'itavake v R [2005] TLR 348 and
suggested that the term of imprisonment should be not more than 12 years. Counsel
for the appellant submitted that there was no predetermination on the part of the
appellant to assault the victim and that there was no great brutality involved. He noted
that the appellant's mother was drowned in the Ashika tragedy while travelling to be
present at the appellant's trial. In his submissions to the sentencing judge counsel
submitted that the appellant had to look after his father and brother. Counsel also told
us that the appellant's family had apologised to the victim's family in the traditional
Tongan custom and that they contributed to the funeral by offering Tongan mats and
tapa plus food.

90 Discussion

We agree with the sentencing judge that this was a brutal and prolonged attack.
There was no provocation although we accept that there also seems to have been no
premeditation. The maximum penalty for manslaughter in Tonga is 25 years
imprisonment. There can be no fixed penalty for manslaughter because the
circumstances vary enormously from those cases where what occurred was little more
than an accident to those that are close to murder. The wide variance of types of
manslaughter is well recognised by the courts see for example Lord Simon in DPP v
Newbury [1976] 2 All ER 365 (HL) at 367. As mentioned above Crown counsel
referred us to the decision of this Court in Tu'itavake. That judgment noted at page

100 352 that the judge in that case did not mention one factor which this court considered
was relevant in mitigation of sentence. The pre-sentence report referred to a
considerable degree of restitution having been made by the appellant to the deceased's
family. Counsel referred to the sentencing range set out in that judgement at
paragraph 19. It must be borne in mind that the sentencing range referred to applies to
cases where a jury had returned convictions for manslaughter on the ground of
provocation. Here it is admitted that there was no provocation. We agree with Crown
counsel that the category closest to this case is category [2] where it is suggested that
10-12 year sentence is appropriate in a case where great brutality was used on the
victim.

110 Because there was no provocation in this case a starting point higher than 12
years is appropriate. There are however a number of mitigating factors which must be
taken into account. First there is the youth of the appellant. There is his remorse and
apology. There is also the degree of restitution made by the appellant's family to the
victim's family which appears not to have been referred to in the court below. There
is also the acknowledgement that the appellant cooperated with the police in his
statement in terms of admitting the attack on the victim. Bearing in mind that an
appeal court must always respect the exercise of discretion by a trial judge we
conclude that the judge's starting point of 15 years was not inappropriate but we
consider that he did not take sufficient account of the mitigating factors which are

120 outlined above. Taking those factors into account we consider the appropriate
sentence to be 13 years imprisonment. We also conclude that this is a proper case for
suspension of part of the sentence. As mentioned in another judgment of this Court,
released at the same time as this one, suspension has the twin aims of rehabilitation
and deterrence. In Mo'unga v R [1998] Tonga LR 154 this court set out at page 157 a
number of situations, not intended to be either exhaustive or comprehensive, in which
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suspension of the sentence may be appropriate. That case listed the following
examples:

(i)  Where the offender is young, has a previous good record,

or has a long period free of criminal activity.
130 (i) Where the offender is likely to take the opportunity

offered by the sentence to rehabilitate himself or herself.

(iii) Where, despite the gravity of the offence, there is some
diminution of culpability through lack of premeditation,
the presence of provocation, or coercion by a co-offender.

(iv) Where there has been co-operation with the authorities.

A number of the above factors are present in this case. Some of them have been taken

into account in mitigation of the term of imprisonment. We believe it is appropriate to

take them into account again in considering suspension because suspension does not

involve a reduction in the term of imprisonment but merely a suspension of part
140 which can be activated should the prisoner reoffend.

Determination
For all the above reasons we have concluded that the sentence imposed by the

judge must be set aside. In its place we impose a sentence of 13 years imprisonment.
The final three years of that term is suspended for a period of three years.
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Fangupo v R; Fa'aoa v R

Court of Appeal, Nuku'alofa
Ford CJ, Salmon and Moore JJ
AC 34 and 36 of 2009

9 July 2010; 14 July 2010

Appeal against sentence — excessive prison sentences imposed — reduced —
suspended part because of youth — discussion on whipping sentence

The two appellants each had previous convictions and were just 17 years of age. In
May 2009 both appellants broke out of prison three times. On the first occasion they
stole goods from a shopping centre to a total value of $3229. On the second escape
they were arrested before committing any further crimes. On the third escape they
broke into a house and stole goods to the value of $28, and then into another house
where they stole goods to the value of $7417. Additionally the appellant Fa'aoa broke
into a third house where he stole items to the value of $215.50. The appellants
appeared before the Magistrates Court in June 2009 where they were charged with
and pleaded guilty to the first and third escapes. They were each sentenced to 18
months imprisonment to be served cumulatively upon current sentences at the time.
They were charged with the same escapes in the Supreme Court and sentenced again
there to a total of 13 years imprisonment from the date of release on current sentences
they were serving, together with six lashes of either the cat or rod to be supervised by
a Doctor and magistrates. The appeals were against the sentences.

Counsel for the Crown acknowledged that the duplicate convictions in the Supreme
Court would have to be set aside. He also submitted that the whipping penalty should
be set aside on the grounds that it was now recognised as a cruel and unusual
punishment. He submitted that the prison terms imposed by the judge were excessive.

Held:

1.  There was no doubt that the two duplicate sentences for escaping from
lawful custody should be set aside. The whipping sentence was imposed
on the third escape from custody so that for that reason alone that part of
the sentence would need to be reconsidered.

2. The sentencing judge took matters into account that should not have been
considered. Additionally the prison sentences imposed by the judge and
the sentence of whipping were excessive. The Court of Appeal ignored the
exercise of sentencing discretion by the judge and exercised its own.
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3. The court took into account the age of the appellants and the fact that they
pleaded guilty at the earliest opportunity. It also took into account that they
had previous convictions and had not learnt from the previous sentences
imposed on them. It considered that the appropriate sentence for the third
escape was two years imprisonment to be served concurrently with the
sentences imposed for the other two escapes.

4. The maximum sentence for theft was two years imprisonment if the goods
stolen had a value less than $500 and seven years imprisonment if the
goods stolen were over that value. Housebreaking carried a maximum
sentence of 10 years imprisonment. The court considered that four years
imprisonment on each of the housebreaking charges was appropriate. On
the charges where the value of the items stolen was less than $500, the
court imposed a term of one year's imprisonment on each charge. On the
charges of theft where the value was in excess of $500, the court imposed
sentences of three years imprisonment. The housebreaking and theft
sentences were to be concurrent but would be cumulative on the escape
sentence. That means that for the total offending, including the escape
charges heard in the Magistrates Court, the sentences imposed total six
years. Neither of the appellants had learnt from their previous sentences
despite the fact that in some cases a part or the whole of the sentence was
suspended. The only justification for suspension was the youth of the
appellants. The final two years of the sentence were suspended for a period
of three years.

5. The court made observations about the whipping sentence and whether it
was now unconstitutional. As it was unnecessary for the issues to be
argued before the court there was no decided view expressed on the
whipping sentence.

6. The sentences imposed in the Supreme Court were set aside and the
sentences of imprisonment set out above were imposed.

Cases considered:
Malafu v R [2002] Tonga LR 244
Tavake v Kingdom of Tonga [2008] Tonga LR 304
Tu'itavake v Porter [1989] Tonga LR 14

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for the appellants : Mr Piukala
Counsel for the respondent : Mr Sisifa and Ms Puloka
Judgment

[1] These appeals have two unusual features. The first is that according to what we
were told from the Bar by both counsel, this is the first time in almost 30 years that a
judge in Tonga has ordered prisoners (the appellants) to be whipped. The second
unusual feature is that due to an oversight in the court or prosecution procedures the
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appellants were sentenced in the Supreme Court on two charges of escaping from
lawful custody in respect of which they had already been sentenced in the Magistrates
Court. The appellant Fangupo pleaded guilty in the Supreme Court to 3 charges of
80 escape from lawful custody, three charges of housebreaking and three charges of
theft. The appellant Fa'aoa pleaded guilty to 3 charges of escape from lawful custody
four charges of housebreaking and four charges of theft. Each appellant was
sentenced to a total of 13 years imprisonment from the date of release on current
sentences they were serving, together with six lashes of either the cat or rod to be
supervised by a Doctor and magistrates. The appeals are against these sentences.

Brief facts

[2] The two appellants each have previous convictions. In the case of Fangupo he has

two convictions for housebreaking and two for theft over the years 2008 and 2009. In

the case of Fa'aoa he has three convictions for housebreaking, three for theft and one

90 for assault with intent to rob, also over the years 2008 and 2009. According to the

records before the court both appellants are now just 17 years of age. In May 2009

both appellants broke out of prison three times. On the first occasion they stole goods

from a shopping centre to a total value of $3229. On the second escape they were

apparently arrested before committing any further crimes. On the third escape they

broke into a house and stole goods to the value of $28 and into another house where

they stole goods to the value of $7417. Additionally the appellant Fa'aoa broke into a

third house where he stole items to the value of $215.50. The appellants appeared

before the Magistrates Court in June 2009 where they were charged with and pleaded

guilty to the first and third escapes. They were each sentenced to 18 months

100 imprisonment to be served cumulatively upon current sentences at the time. As

already recorded they were charged with the same escapes in the Supreme Court and
sentenced again there.

The submissions in this court

[3] Counsel for the Crown acknowledged that the duplicate convictions in the
Supreme Court would have to be set aside. He also submitted that the whipping
penalty should be set aside on the grounds that it is now recognised as a cruel and
unusual punishment. He submitted that the prison terms imposed by the judge were
excessive. He referred to authority relating to escape offences and to breaking and
entering and theft and submitted on the basis of those cases that the appropriate
110 sentence for the remaining escape charge should be in the range of six months to 18
months imprisonment and asked the court to consider whether that should be served
concurrently with the 18 months imprisonment imposed by the magistrates court. In
respect of the housebreaking charges he suggested a range of 2 to 3 years
imprisonment for each charge and in respect of the theft charges a range of nine
months to 1 year for each charge. Again he invited the court to consider whether the
housebreaking and theft charges should be concurrent. He also submitted that it
would be appropriate to consider suspending part of the sentence. He acknowledged
however that the offences were premeditated and that the previous sentences imposed
on the appellants had failed to rehabilitate and deter them from further offending.
120 Counsel for the appellants supported the submissions made on behalf of the Crown.
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Discussion

[4] There is no doubt that the two duplicate sentences for escaping from lawful
custody should be set aside. The whipping sentence was imposed on the third escape
from custody so that for that reason alone that part of the sentence would need to be
reconsidered. In his sentencing remarks the judge appears to have taken into account
in fixing sentence the fact that there had been assaults on prison staff in 'Eua and the
burning of the prison in Tongatapu. There is no suggestion that either of the
appellants had anything at all to do with either of these incidents indeed their
offending and their imprisonment is on the island of Vava'u. The judge was obviously
wrong to take those matters into account. Additionally we have concluded that the
prison sentences imposed by the judge and the sentence of whipping were excessive.
For all the above reasons we are able to ignore the exercise of sentencing discretion
by the judge and exercise our own.

[5] In relation to the sentence for escaping from custody counsel relied upon the
decision of this Court in Malafu v R [2002] Tonga LR 244. That was a case where the
appellant was sentenced to 6 months imprisonment for escaping from lawful
detention but he also was sentenced to a total of nine years imprisonment for other
offences. He appealed against his sentence and the appeal was dismissed. In
concluding whether the sentence was excessive the court was concerned with the
longer sentences rather than the short one imposed on escaping. We do not think that
that case assists us in determining the appropriate sentence for the one remaining
escape charge. In relation to the breaking and entering and theft charges counsel
referred us to the sentencing remarks of Ford J in Kafalava made in May 2006. That
case is helpful. The prisoners were charged with varying numbers of housebreaking
and theft charges and were sentenced to terms of imprisonment ranging from 2 years
to 6 years. All pleaded guilty. They ranged in age from 21 to 29. The maximum
sentence for theft is two years imprisonment if the goods stolen have a value less than
$500 and seven years imprisonment if the goods stolen are over that value.
Housebreaking carries a maximum sentence of 10 years imprisonment.

[6] In the present case we take into account the age of the appellants and the fact that
they pleaded guilty at the earliest opportunity. We also take into account that they
have previous convictions and have not learnt from the previous sentences imposed
on them. We consider that the appropriate sentence for the third escape is two years
imprisonment to be served concurrently with the sentences imposed for the other two
escapes. That effectively means an additional six months in relation to those
sentences. This recognises the repetitive nature of that offending and the fact that it
occurred over the same period of time as the other two escapes. So far as the
housebreaking charges are concerned we have considered the sentences imposed in
Malafu. We consider that four years imprisonment on each of these charges is
appropriate. On the charges where the value of the items stolen was less than $500,
we impose a term of one year's imprisonment on each charge. On the charges of theft
where the value is in excess of $500 we impose sentences of three years
imprisonment. The housebreaking and theft sentences are all to be concurrent but will
be cumulative on the escape sentence. That means that for the total offending
including the escape charges heard in the Magistrates Court the sentences imposed
total six years. Had it not been for the pleas of guilty the appropriate sentence would
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have been in the order of eight years total. We have considered whether a portion of
the sentence should be suspended. For the most part, judging by the sentences
imposed, the previous offending appears to have been relatively minor. Nevertheless

170 it is a concern that neither of the appellants has learnt from their previous sentences
despite the fact that in some cases a part or the whole of the sentence was suspended.
The only justification for suspension is the youth of the appellants. Bearing that in
mind we have decided that the final two years of the sentence should be suspended
for a period of three years.

The whipping sentence

[7] We think it appropriate to make some observations regarding this sentence. The
attitude of the courts in many countries has, over the last 20 years, changed in relation
to sentences involving corporal punishment. A number of countries have adopted or
amended constitutions to prohibit cruel and unusual punishment. Tonga has not

180 amended its constitution. Interpreted in the light of international conventions and
decisions of this Court such as Tu'itavake v Porter [1989] Tonga LR 14 it might be
argued that the whipping provision is now unconstitutional. The decision of this court
referred to above, sets the following principles for the interpretation of the
Constitution:

Pay proper attention to the words actually used in context;

Avoid doing so literally or rigidly;

Look also at the whole constitution;

Consider further the background circumstances when the

Constitution was granted in 1875;

190 5. Bear in mind established principles of international law;
6.  Finally, be flexible to allow for changing circumstances;

N

[8] Without going into great detail we make reference to the International Convention
against Torture and other Cruel Inhumane or Degrading Treatment or Punishment as
being particularly apposite. In this connection we note the judgment of the Chief
Justice in Tavake v Kingdom of Tonga [2008] Tonga LR 304 at para 52 to the effect
that most international jurists now accept that the prohibition against torture is part of
customary international law and is a jus cogens rule from which states cannot
derogate whether or not they are a party to the various treaties which prohibit it.
Additionally a purposive interpretation of clauses 1 and 14 of the Constitution may
200 lead to the conclusion that the whipping provision is unconstitutional.

[9] There are other matters of concern. Section 31(6) of the Criminal Offences Act
provides that a sentence of whipping must not be carried out unless the offender has
been examined by a doctor or a government medical assistant and certified by him
that there is no mental or physical impairment of the offender such as to render him
unfit to undergo such punishment. It is arguable that for a doctor to provide such
certification would be contrary to various Medical Association declarations and codes
and principles of medical ethics which taken together would appear to prevent a
doctor from participating in the infliction of a whipping sentence. We note too that
various human rights bodies such as the Human Rights Committee appointed by the
210 UN, the Inter-American Court of Human Rights and the European Court of Human
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Rights have all described whipping or flogging as cruel inhumane and degrading.
This view is increasingly becoming accepted by countries around the world and has
led to the constitutional changes earlier referred to. Because it was not necessary for
these issues to be argued before us we do not express any decided view on these
matters.

Conclusion

[10] For the reasons set out earlier in this judgement we set aside the sentences
imposed by the Judge in the Supreme Court and in their place impose the sentences of
imprisonment set out above.

220
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Finau v Koloi

Court of Appeal, Land Jurisdiction
Ford CJ, Burchett and Salmon JJ
AC 28/2009

13 July 2010; 14 July 2010

Land law — order for possession of land — enforcement by way of committal
order — appeal against committal order — granted

On 8 September 2008 the Land Court upheld the Respondent's claim to the allotment
which had been occupied for many years by the Appellant, and ordered the Appellant
"and his family" to vacate. On 3 July 2009 the Land Court found the Appellant to be
in contempt of court for failure to comply with those orders and granted his
committal. An application for a stay was refused and the Appellant, "and his family"
who were not parties to the proceeding, were ordered to vacate the allotment by a date
one month after the orders. The Appellant appealed the committal orders.

See Koloi v Finau [2009] Tonga LR 290

Held:

1.  The case related to the possession of land, and Order 7, Rule 1 of the Land
Court Rules provided that orders made for the possession of land may be
enforced by writ of possession. The attempt to side-step these enforcement
procedures could not be countenanced. The appeal was allowed with costs
and the orders under appeal must be set aside.

2. The court addressed three further matters.

First, it was an error for orders in respect of the possession of the
land to be directed at the Appellant's family members, who
were not parties to the action. Not only was it an error, it was
also quite unnecessary, because if the correct procedure by
writ of possession had been followed the warrant authorized
the eviction of all those found on the premises.

Secondly, the Land Court was a purely statutory court, and it was
questionable whether a power to commit for contempt in any
manner could be implied into the powers in the Land Act.

Thirdly, the Appellant should understand that his success in the
appeal would prove Pyrrhic unless he took prompt steps to
resolve the very longstanding dispute about this land. The
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Appellant's success was only procedural and that in any
further substantive proceeding he would face the problem of
the accumulated past decisions.

Case considered:
R v Wandsworth County Court, ex parte London Borough of Wandsworth
[1975] 3 All ER 390

Statute considered:
Land Act (Cap 132)

Rules considered:
Supreme Court Rules 2007

Counsel for the appellant . Mr Tu'utafaiva
Counsel for the respondent : MsTonga
Judgment

This is an appeal against orders of 3 July 2009 of Andrew J, sitting in the Land
Court, in which his Honour found the Appellant to be in contempt of court for failure
to comply with orders made in the Land Court and granted his committal. An
application for a stay was refused and the Appellant, "and his family" who were not
parties to the proceeding, were "ordered to vacate [an] allotment" by a date one
month after the orders. These orders followed the making on 8 September 2008 of
earlier orders in the Land Court upholding the Respondent's claim to the allotment
which had been occupied for many years by the Appellant, and ordering the
Appellant "and his family" to vacate. Those orders included, in the guise of an order,
a notice that "[flailure to comply with this [sic] order will amount to contempt of
Court". A notice in that form, it need scarcely be said, does not comply with Order 29
Rule 5 (2) (c), even if the Supreme Court Rules could be applicable in a Land Court
proceeding for contempt.

Notwithstanding the question whether the Supreme Court Rules in question
were applicable, and notwithstanding the inadequacy of the notice just mentioned, the
Respondent made in the Land Court its ex parte application for the orders now under
appeal in reliance on Order 29 Rule 5, Order 38 of the Supreme Court Rules
(although Order 38 Rule 1 makes it quite clear that that Order is not concerned with
any power of the Land Court, if it has any, to punish for contempt of Court) and
Order 7 Rule 1 (3) of the Land Court Rules.

It became clear, as the Respondent's argument was developed, that Order 7 Rule
1 of the Land Court Rules was the peg on which the Respondent's argument hung.
That Rule provides:

"(1) An order for possession of land may be enforced by a
writ of possession under section 151(2) of the Act.

(2) A writ of possession shall be in Form 2.

(3) Any other order may be enforced in accordance with the
Supreme Court Rules".
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The Respondent read this Rule as authorizing the enforcement of all Land Court
Orders in accordance with the Supreme Court Rules. But any careful reading shows
this is not so. What the Rule does is it regulates, by sub-rules (1) and (2) and Form 2,

80 the carrying into effect of the essential jurisdiction of the Land Court — to make
orders under s.151 of the Land Act relating to the possession of land. Those orders
are to be enforced by the procedure set out in Rule 7 (1) and (2) and Form 2. Then
Rule 7 (3) provides for the enforcement of "[a]ny other order™ — that is an order other
than one for possession of land. The present case relates to the possession of land, and
the attempt to side-step the procedures laid down to guide enforcement of such orders
in the Land Court cannot be countenanced. The appeal must be allowed with costs
and the orders under appeal must be set aside.

There are three further matters. First, it should be pointed out that it was an error
for orders in respect of the possession of the land to be directed at the Appellant's

90 family members, who were not parties to the action. Not only was it an error, it was
also quite unnecessary, for R v Wandsworth County Court, ex parte London Borough
of Wandsworth [1975] 3 All ER 390 makes it plain that if the correct procedure by
writ of possession had been followed then cases going back to the 16™ Century in
England show that the warrant authorizes the eviction of all those found on the
premises.

Secondly, it needs to be borne in mind that the Land Court is a purely statutory
court, and it is questionable whether a power to commit for contempt in any manner
could be implied into the rather terse statement of its powers in the Land Act.

Thirdly, it should be quite clearly understood by the Appellant that his success

100 in this appeal is likely to prove Pyrrhic unless he takes prompt steps to resolve the
very longstanding dispute about this land. He should be in no doubt that his present
success is only procedural and that in any further substantive proceeding he would
face the problem of the accumulated past decisions. We discussed with counsel the
present position which, on any view, is very unfortunate for both parties. Ms Tonga
indicated her client would allow some further reasonable time for the Appellant to
obtain another allotment and move his house there. It may be, bearing in mind that
the long saga of this litigation began with some errors in the Ministry of Land, that
the present Minister may be able to assist in the solution by making an alternative
allotment available to the Appellant, to which he could move his house. We can only

110 express our strong encouragement to all parties to make the endeavour.
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Karalus v Royal Commission of Inquiry into the sinking of
the MV Princess Ashika

Supreme Court, Nuku'alofa
Ford CJ
CV 111/2010

3 August 2010; 9 August 2010

Practice and procedure — Royal Commission of Inquiry — application for leave
for judicial review — case not made out - declined

Close to midnight on Wednesday 5 August 2009 the interisland vehicular and
passenger ferry MV Princess Ashika capsized and sank southwest of the island of
Nomuka en route from Nuku'alofa to Ha'apai. The tragedy, with the loss of 74 lives,
was Tonga's worst recorded maritime disaster. A Royal Commission of Inquiry ("the
Commission™) was established pursuant to the Royal Commissions Act (Cap 41) to
inquire into the events surrounding the sinking of the vessel. After some five months
of public hearings and deliberations the Commission, on 31 March 2010, presented its
report and findings (in context referred to as "the report") to His Majesty, King
George Tupou V in Council. At the time of the sinking, the applicant, Paul David
Karalus, was the Minister of Transport. The applicant sought leave for judicial review
of specific findings of what he described as "serious misconduct and dishonesty"
made against him in the Commission's final report.

Held:

1. None of the complaints made by the Commission in its report about the
applicant in the present case were serious enough to come within the
description of an "extreme finding".

2. The English Court of Appeal recognised that there may be exceptional
situations where it was necessary at the leave stage to explore the issues of
a judicial review application in greater depth than would otherwise be the
case (Davey v Aylesbury Vale DC [2008] 2 All ER 178). The court
considered this was one of those exceptional cases.

3. The court was not persuaded that the applicant made out an arguable case
and declined to grant leave for judicial review of the Commission's report.

Cases considered:
Campbell v Mason Committee [1990] 2 NZLR 577
Commission of Inquiry Report by Commissioner G P Lala v Emperor Gold
Mining Co Ltd [2006] FICA 18
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Davey v Aylesbury Vale DC [2008] 2 All ER 178

Erebus (No 2), Re [1981] 1 NZLR 618

Inland Revenue Comrs v National Federation of Self-Employed and Small
Businesses Ltd [1981] 2 All ER 93

Peters v Davison [1999] 2 NZLR 164 (NZCA)

R v Stratford-on-Avon DC [1985] 3 All ER 769

R (Datafin PLC) v Panel on Take-overs [1987] 1 All ER 564

Reynolds v Attorney-General (1909) 29 NZLR 24

Royal Commission to Inquire into and Report upon State Services in New
Zealand, Re the [1962] NZLR 96

Statute considered:
Royal Commissions Act (Cap 41)

Rules considered:
Supreme Court Rules 2007
Supreme Court Rules (UK)

Counsel for the applicant : Mr Afeaki
Amicus Curiae : MrKefu
Ruling

The application

[1] Close to midnight on Wednesday 5 August 2009 the interisland vehicular and
passenger ferry MV Princess Ashika capsized and sank southwest of the island of
Nomuka en route from Nuku'alofa to Ha'apai. The tragedy, with the loss of 74 lives,
was Tonga's worst recorded maritime disaster. A Royal Commission of Inquiry ("the
Commission™) was established pursuant to the Royal Commissions Act (Cap 41) to
inquire into the events surrounding the sinking of the vessel. After some five months
of public hearings and deliberations the Commission, on 31 March 2010, presented its
report and findings (in context referred to as "the report") to His Majesty, King
George Tupou V in Council.

[2] At the time of the sinking, the applicant, Paul David Karalus, was the Minister of
Transport. In this proceeding Mr Karalus seeks leave for judicial review of specific
findings of what he describes as "serious misconduct and dishonesty" made against
him in the Commission's final report.

[3] Judicial review is not the same as an appeal and so the Court is not concerned
with reviewing the merits of the findings and conclusions of the Commission. As is
stated in Halsbury, vol 1(1), p.60:

"The purpose of the remedy of judicial review is to ensure
that the individual is given fair treatment by the authority to
which he has been subjected. It is no part of that purpose to
substitute the opinion of the judiciary or of individual judges
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for that of the authority constituted by law to decide the
matter in question. The duty of the court is to confine itself to
the question of legality. It's concern is with whether a
decision-making authority exceeded its powers, committed an
error of law, committed a breach of the rules of natural
justice, reached a decision which no reasonable tribunal
could have reached or abused its powers."

The issue before the Court is whether, in the present case, leave to apply for judicial
review should be granted or refused.

The requirements for leave

[4] The relevant provisions in the Tonga Supreme Court Rules 2007 relating to
judicial review are contained in Order 39 which is comparable with Order 53 of the
former (English) Supreme Court Rules. Even though the English situation in relation
to judicial review is now governed by the Civil Procedure Rules, it is the authorities
decided under former Supreme Court Order 53 which have particular relevance to the
application of Order 39 of the Tongan rules. The relevant provisions in Order 39 read

as follows:

"0.39 Rule 1. When remedy available

This order applies to any action against an inferior Court,
tribunal or public body (including an individual charged with
public duties) in which the relief claimed includes an order of
mandamus, probation or certiorari, or a declaration or
injunction (in this order referred to as "judicial review").

0. 39 Rule 2. Leave of Court required

(1) No application shall be made for judicial review unless
the leave of the Court has been obtained in accordance with
this rule.

(2) An application for leave to apply for judicial review shall
be made promptly and in any event within three months from
the date when grounds for the application first arose unless
the Court considers that there is good reason for extending
that period.

(3) An application for leave shall be made ex parte by filing:

(@) an application notice which is to set out concisely the

relief claimed and the grounds therefore;

(b) a copy of the proposed writ and statement of claim; and

(c) an affidavit verifying the facts relied on
O. 39 Rule 3. Court's powers

(1) The Court may grant the application without a hearing,
but shall not refuse it without hearing the applicant.
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(2) The Court shall not grant leave unless satisfied that the
applicant has a sufficient interest in the matter to which the
application relates."

[5] Commenting on the purpose of the leave requirement, Lord Diplock, in Inland
Revenue Comrs v National Federation of Self-Employed and Small Businesses Ltd
120 [1981] 2 All ER 93, said at 106:

"The whole purpose of requiring that leave should first be
obtained to make the application for judicial review would be
defeated if the court were to go into the matter in any depth at
that stage. If, on a quick perusal of the material then
available, the court thinks that it discloses what might on
further consideration turn out to be an arguable case in
favour of granting to the applicant the relief claimed, it ought,
in the exercise of judicial discretion, to give him leave to
apply for that relief."”

130 [6] In Davey v Aylesbury Vale DC [2008] 2 All ER 178, 182, Sedley LJ noted that in
the same vein as Lord Diplock, Lord Woolf in his 1989 Hamlyn Lecture, Protection
of the Public -- a New Challenge said:

"In practice the requirement, far from being an impediment to
the individual litigant, can even be to his advantage since it
enables a litigant expeditiously and cheaply to obtain the view
of a High Court judge on the merits of his application."

[7] The 1991 edition of The Supreme Court Practice (the White Book) states (53/1-
14/8:

"The purpose of the requirement of leave is to eliminate

140 frivolous, vexatious or hopeless applications for judicial
review without the need for a substantive inter partes judicial
review hearing, and to ensure that an applicant is only
allowed to proceed to a substantive hearing if the court is
satisfied that there is a case fit for further investigation at a
full inter partes hearing."

Delay

[8] Any application for leave to issue judicial review proceedings must be made
promptly (0.39 r.2(2) ). Dealing with the issue of delay, the White Book (53/1-
14/34) states:

150 "Application for leave to move for judicial review must be
made promptly, which in this context means as soon as
practicable or as soon as the circumstances of the case will
allow, and in any event such application must be made within
three months from the date when grounds for the application
first arose. A limitation period of three months has thus been
imposed for the making of an application for judicial review,
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and this period begins to run from the date when the grounds
for the application first arose. . . . On the other hand, the
Court has power to extend this period but only if it considers
that there is "good reason" for doing so. . . The court will
consider whether the grant of an extension of time for
applying for judicial review will be likely to cause substantial
hardship or prejudice, not only to the instant parties, but to a
wider public or may be detrimental to good administration."

[9] The text then goes on to refer to the decision of the Court of Appeal in R v
Stratford-on-Avon DC [1985] 3 All ER 769 and notes:

"The essential requirement of the rule is that the application
must be made "promptly”. The fact that an application has
been made within the three month period does not necessarily
mean that it has been made promptly. There could be cases
where, even though the application for leave was made within
the three-month period, the applicant would nevertheless
have to seek an extension of time because, on the facts, he had
not acted promptly. . . . The question is whether, on the facts,
there is a reasonable excuse for the delay and there are good
reasons for extending time. . . . The court retains the
discretion to refuse to grant leave if it considers that the
granting of the relief sought would be likely to cause
substantial hardship to, or substantially prejudice the rights
of any person or would be detrimental to good
administration."

[10] In the present case application for leave was filed on 30 June 2010 - three
months to the day after the presentation of the Commission's report. No explanation is
provided in the supporting documentation for the delay.

The hearing

[11] It is necessary at this point to explain developments after the application for
leave was filed on 30 June 2010. On 1 July 2010 an order was issued confirming that
the application for leave would proceed to a hearing and a directions hearing was
fixed for 28 July to set a hearing date. By letter dated 13 July 2010 counsel for the
applicant, Mr Kahungunu Afeaki, wrote to the Chief Registrar requesting an
adjournment of the 28 July date explaining that in his capacity as a commissioner, he
would be involved in Royal Land Commission duties in the United States of America
until the end of July. He confirmed that he would be available, however, to "attend on
2nd of August or thereafter."

[12] On 19 July 2010 the Court issued a further order directing that the application for
leave would be heard on 3 August 2010. That resulted in a letter to the Chief
Registrar from Mr Afeaki, dated 29 July 2010 requesting the matter be brought
forward from 3 August to Friday 30 July 2010, "due to an urgent family matter in
New Zealand that | will need to attend.”
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200 [13] A Minute was then issued by the Court on 29 July reminding counsel that
judicial review leave applications needed to be made promptly. | agreed to see
counsel in Chambers at 9 a.m. the following day but it was made clear in the final
paragraph of the Minute that the hearing fixed for 3 August would not be adjourned
unless there were "exceptional circumstances”. At the Chambers hearing on 30 July
Mr Afeaki declined to reveal to the Court the nature of the "urgent family matter in
New Zealand" he had referred to in his letter of 29 July and he agreed (albeit
obviously reluctantly) to accept the fixture made for 3 August. Mr Kefu, as amicus
curiae, also attended that Chambers hearing and confirmed his availability for the 3
August fixture.

210 [14] When the case was then called in Court on the morning of 3 August 2010, Mr
Afeaki explained that his instructions had been withdrawn by Mr Karalus and he was
no longer acting for the applicant. Mr Karalus, who was present in Court, then came
forward and confirmed that advice. He could not give any convincing explanation as
to why he had suddenly revoked his instructions to Mr Afeaki but he requested an
adjournment for two months to enable other counsel to be instructed in the matter. He
also objected to my hearing the application on the grounds that he knew me. |
immediately indicated that | knew many of the litigants who had appeared before me
over my 10 years on the Bench in Tonga and | was not going to recuse myself for that
unconvincing reason.

220 [15] At the same time | indicated to Mr Karalus that as Mr Afeaki had acted for him
throughout the Commission hearing and had prepared the very detailed and lengthy
documentation filed in connection with the application for leave for judicial review, |
was not prepared to adjourn the matter any further but | would decide the question of
leave on the basis of the documentation before the Court. At that point, Mr Kefu
explained that he had prepared written submissions which he handed up to the Bench
and to Mr Karalus. Mr Karalus indicated that he would like the opportunity to reply to
Mr Kefu's submissions and so | allowed him until 6 August to file any such
submissions. Those submissions in reply were duly filed and | have given them
careful consideration. | record that Mr Karalus also told the Court that he would be

230 appealing if leave was not granted.

[16] One of the points made forcefully by Mr Kefu in his helpful written submissions
was that the application for leave had not been filed promptly and that no explanation
whatever had been tended to the court explaining the delay and why it was that the
application had not been filed until the very last day of the three-month time
limitation specified in the rules. That submission from the Solicitor General is
soundly based. In line with the authorities referred to above, | do not consider that the
application for leave was made promptly in terms of the rules of court and that is a
matter which | will need to weigh up in the exercise of my discretion in determining
whether to grant leave. | should add that | am left with the very clear impression that,

240 for whatever reason, the applicant and his counsel have gone out of their way to try
and prolong the hearing of the application for leave for as long as possible. The
narrative | have just outlined does not reflect well on Mr Afeaki as a Senior Counsel
and an Officer of the Court.



250

260

270

280

Karalus v Royal Commission of Inquiry (MV Princess Ashika) (SC) 139

Standing

[17] One of the other requirements under the rules is that the applicant must have
sufficient interest in the matter to which the application relates. This requirement is
known as the requirement of locus standi or standing.

[18] The White Book (53/1-14/33) describes having sufficient interest in the subject
matter as the overriding rule governing the standing of an applicant for judicial
review. The text goes on to note: " If the applicant has a direct personal interest in the
relief which he is seeking, he will very likely be considered as having a sufficient
interest in the matter to which the application relates. | accept that the plaintiff in the
present case is able to satisfy the "standing" requirement.

Is the remedy available?

[19] The principal issue for determination at this preliminary stage is whether the
remedy of judicial review is available in the Kingdom in respect of the final report of
a Royal Commission of Inquiry and, if so, whether a sufficiently arguable case has
been made out for granting leave for judicial review in the particular circumstances of
the present case.

[20] Order 13 rule 2 of the Supreme Court Rules 2007 sets out the requirements as to
the contents of an application for an order from the Court and this would include an
application for leave for judicial review. Sub-rule (c) of Order 13 r.2 provides that an
application must "identify any statutory provision, rule or principle of law relied
upon.”

[21] The application in the present case does not comply with the requirements of
Order 13. It does not specify the statutory provision, rule or principle of law relied
upon. Presumably, however, reliance is placed on Order 39 rule 1 (set out above)
which provides that judicial review is available against, "an inferior court, tribunal or
public body (including an individual charged with public duties)". Mr Kefu submitted
that the Commission was, obviously, not a court or tribunal, nor did it fall within the
definition of a public body. Counsel described it as "an entity established at the
instigation of His Majesty the King only." In his submissions, Mr Karalus submitted
that Order 39 "is the clear, obvious and only avenue for review of the Commission's
processes and resultant findings" and that it was "complete nonsense™ to assert that
the findings of the Commission were not subject to review by the Supreme Court.

[22] I do not consider that Order 39 should be given a restrictive interpretation. The
clear objective of order 39 was to extend to the Supreme Court the same supervisory
jurisdiction exercised by the High Court in England over inferior courts, tribunals or
other persons or bodies which perform public duties or functions. The Commission's
source of power in this case was statutory, not domestic or private, and it had a duty
to act judicially. As Lloyd LJ stated in R (Datafin PLC) v Panel on Take-overs [1987]
1 All ER 564, 583:

"If the source of power is a statute, or subordinate legislation
under a statute, then clearly the body in question will be
subject to judicial review."
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[23] I do not see why the position should be any different in the Kingdom. | am
prepared to accept that, for the duration of its short life, the Commission in the
present case was subject to judicial review.

Royal Commission of Inquiry

[24] Section 2 of the Royal Commissions Act (Cap 41) provides:

"(1) The King in Council may whenever he shall deem it
advisable to do so issue a Commission under his hand
appointing one or more Commissioners and authorising such
Commission or Commissioners to inquire into any matter in
which an inquiry would in his opinion be for the public
welfare.

(2) Every Commission shall specify the subject, nature and
extent of the inquiry, and may contain directions generally for
the carrying out of the inquiry and in particular as to the
following matters -
(a) the manner in which the Commission is to be executed;
(b) the appointment of a chairman;
(c) the constitution of a quorum;
(d) the place and time where and within which the inquiry
should be made and the report thereof rendered;
(e) whether or not the inquiry shall be held in public."

[25] The Royal Warrant in the present case was issued by His Majesty on the 13th
day of August 2009. It required the Commission to furnish to the King and Council
and the Legislative Assembly an interim report "no later than 30 November 2009 and
their final report of the results of their inquiry and such recommendations as the
Commission considers appropriate no later than the 31 March 2010." The matters to
be inquired into and reported upon were to include:

"1. The facts about the disaster and the accompanying search,
rescue and recovery of the disaster victims

2. The cause of the disaster

3. Evidence leading to any criminal act contributing to the
disaster

4. Evidence leading to any civil responsibility for the disaster

5. The reasons why the loss of lives attained such magnitude
and to

6. Present proposals for any measures that would help to
prevent the future occurrence of a similar disaster or may
assist in future surge, rescue and recovery of disaster
victims."
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[26] An unusual feature of the Royal Commision is that it was funded principally by
AUSAID. The three Commissioners were Hon Justice Andrew (chairman); Mr
Michael Handfield of Queensland, Australia, Master Mariner and Mr Richard James
of Queensland, Australia, Naval Architect. Counsel appointed to assist the Royal
Commission was Mr Manuel Varitimos of the Queensland Bar. The Commission sat
for 54 days of public hearings and heard from 87 witnesses. It established a formal
website and the transcript of the public hearings ran to 6455 pages. There were 496
exhibits tendered and produced in evidence. The Commission's final report was
presented in two volumes, the first comprising 628 pages and the second volume
(made up of appendices) comprised of 184 pages.

[27] In an Executive Summary to the report, the Commission summarised the causes
of the disaster in these terms:

"There were many causes of the disaster. The tragedy is that
they were all easily preventable and the deaths were
completely senseless. It was scandalous that such a maritime
disaster could ever have been allowed to occur. It was a
result of systematic and individual failures.

Broadly put, the causes were:

. Purchasing the MV Princess Ashika even though its
design was totally unsuited for service in the open seas of
Tonga.

. Purchasing the vessel, even though it was clearly in an
unseaworthy and unsafe condition.

#  Allowing the vessel to be sent to sea, even though its
design was totally unsuited for service in the open seas of
Tonga.

#  Sending the vessel to sea, even though it was clearly in an
unseaworthy and unsafe condition

At the heart of the above causes was:

#  The failure to have independent due diligence conducted
prior to both the purchase of the vessel and its operation
in Tonga.

#  The failure of those in authority when exercising their
powers or performing their duties, to do so properly and
adequately."

Status of Royal Commission of Inquiry

[28] As was stated by North J. in Re the Royal Commission to Inquire into and Report
upon State Services in New Zealand [1962] NZLR 96, 109:

"A Commission of Inquiry is certainly not a Court of law. Nor
is a Commission of Inquiry to be likened to an administrative
tribunal entrusted with the duty of deciding questions between
parties. There is nothing approaching a lis, a Commission
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has no general power of adjudication, it determines nobody's
rights, its report is binding on no one."

[29] To like effect, the New Zealand Court of Appeal in Re Erebus (No 2) [1981] 1
NZLR 618 at 653 stated:

"This is not an appeal. Parties to hearings by Commissions of
Inquiry have no rights of appeal against the reports. The
reason is partly that the reports are, in a sense, inevitably
inconclusive. Findings made by Commissioners are in the end
only expressions of opinion. They would not even be
admissible in evidence in legal proceedings as to the cause of
the disaster. In themselves they do not alter the legal rights of
the persons to whom they refer. Nevertheless they may greatly
influence public and Government opinion and have a
devastating effect on personal reputations; and in our
judgment these are the major reasons why in appropriate
proceedings the Courts must be ready if necessary, in relation
to Commissions of Inquiry just as to other public bodies and
officials, to ensure that they keep within the limits of their
lawful powers and comply with any applicable rules of
natural justice."

Is Commission's report amenable to judicial review?

[30] While it is clear that commissions of inquiry are susceptible to judicial review
during the currency of the inquiry itself, the issue that arises in the present case is
whether the final report of a commission of inquiry can also be reviewed. Invariably,
under the terms of appointment, once a commission of inquiry has presented its final
report it is functus officio. Any action by a commissioner to exercise powers given
under the commission after it has expired is ultra vires the appointment and null and
void - see Commission of Inquiry Report by Commissioner G P Lala v Emperor Gold
Mining Co Ltd [2006] FJCA 18.

[31] The issue in relation to the status of a commission’s final report was considered
by the New Zealand Court of Appeal in Peters v Davison [1999] 2 NZLR 164. The
respondent in that case, the Rt Hon Sir Ronald Davison, was a former Chief Justice of
New Zealand. The appellant, the Rt Hon Winston Peters - the Member of Parliament
for Tauranga, sought to challenge parts of the report of a commission of inquiry Sir
Ronald had presided over relating to taxation matters involving the Cook Islands -
commonly known as the Winebox Inquiry because the papers which gave rise to the
inquiry were presented to the House of Representatives in a winebox. In a joint
judgment, Richardson P and Henry and Keith JJ at p 183 said:

"While an inquiry is in progress, there is still a body, process
and task to be affected by the Court's ruling. This is not true
of an inquiry that has completed its task and reported to the
Governor-General. It has been argued that although judicial
review during the course of an inquiry serves some useful
purpose, namely to ensure that the commission proceeds in



420

430

440

450

Karalus v Royal Commission of Inquiry (MV Princess Ashika) (SC) 143

accordance with the law, once the final report is published its
nature means that anything the Court may subsequently say
about it is legally meaningless."

[32] Notwithstanding those observations the court, after reviewing the relevant
authorities, went on to conclude that the report of a commission of inquiry was
amenable to judicial review and the only issue for determination in that case
concerned the extent of the grounds on which a commission's report may be
reviewed. Counsel had conceded that such a report would be reviewable on the
grounds of breach of the principles of natural justice and excess of the terms of
reference. The court made it quite clear that those concessions were properly made.
The issue then became whether the grounds for review of a report could also include
a material error of law. The court concluded in the affirmative. | respectfully adopt
the conclusions of the New Zealand Court of Appeal in this regard and hold that a
report of a Royal Commission of Inquiry can be subject to judicial review.

Grounds for review in present case

[33] The affidavit filed in support of the application for leave is a lengthy document
comprised of 263 paragraphs. Likewise, the statement of claim is lengthy and
discursive. The statement of claim (para 11) lists the following "accusations" made by
the Commission against the plaintiff:

"That Mr Karalus:

()  was "dishonest"

(I1) "made unsubstantiated and inaccurate statements"

(1) "he was unaware that many of the positive statements and
representations he made in relation to the Princess Ashika
were obviously false."

(IvV) " .. from a number of the answers he gave which sought
to distance himself from any responsibility for the
tragedy."

(V) "We [the Commission] found Mr Karalus, in many
respects to be an untruthful witness -- his evidence often
lacked any credibility or plausibility."

(VI) "We did not accept Mr Karalus as being honest in this
regard."

(VII) "Mr Karalus must accept considerable responsibility for,
(sic) is nothing short of scandalous."

(VII)"it was nonsense to suggest, as Mr Karalus does . . "

(IX) "he was aware that many of the positive statements . .
were obviously false"

(X) " . . it defies any sense of the responsibility for the
Minister not to sought (sic) . . ."

(X1) "deliberately failed to produce vital documents to the
Commission."

(XI1) "dishonest, this was untrue . . . even from a very cursory
inspection of the vessel."

(X1 "there was absolutely no basis to suggest . . ."
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(X1V) "he made unsubstantiated and inaccurate statements."
(XV) "he was aware that many of the positive statements . . .
were obviously false."”

[34] The pleadings continue:

"12. There is no material evidence of any probative value,
available to the Commission upon which to properly base the
accusations of serious misconduct and dishonesty made
against the plaintiff -- that he was dishonest, untruthful and
lacked any credibility or plausibility, knew of the vessel's
poor condition and unseaworthiness before the sinking
disaster and sought to avoid responsibility.

13. These adverse findings against the plaintiff also amount to
a very serious accusation that the plaintiff committed perjury
while giving evidence during the inquiry by way of knowingly
making untrue statements to the Commission while under
oath.

14. This grave and serious accusation that the plaintiff
committed a serious criminal offence was also found by the
Commission without any supporting evidence of a probative
value, available to the Commission to support such a
conclusion.

15. The report in effect reported its findings relating to
committing perjury but, fell short of stating this allegation
directly.

16. The Commission's report reached conclusions of serious
misconduct and dishonesty against the plaintiff in the excess
of its authority as a Royal Commission of Inquiry that were:
a. In excess of their jurisdiction;
b. contrary to principles of natural justice;
c. patently unreasonable
d. seriously lacking or in absence of supporting probative
evidence;
e. substantively unfair."

[35] One of the main complaints made in the statement of claim is about the "writing
style" of the report. Paragraph 51 alleges:

"51. In the context of the writing style of the report, use of this
continuous tense has given the clear but, misleading
understanding to the reader that the plaintiff knew of the
vessel's poor condition and its unseaworthiness before the
sinking disaster."

[36] Two particular passages of the report are then cited and relied upon to illustrate
instances of "serious misconduct and dishonesty" where the Commission had not
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properly considered the evidence in reaching its conclusions. The first is referred to in
paragraph 75 of the statement of claim:

"75. The first instance is page V, paragraph 2 of the executive
summary made (sic) accusations of serious misconduct
against the plaintiff by stating:

" Seaworthiness of MV Princess Ashika

The evidence before the Commission as to the seaworthiness
and condition of MV Princess Ashika from well before the
time it arrived in Tonga on 1 July 2009, until it sank on 5
August 2009, is clear. The MV Princess Ashika was
unquestionably unseaworthy and in an appalling condition. It
should never have been allowed to sail to Tonga under any
conditions. Any suggestion to the contrary, including by Mr
John Jonesse (the CEO of Shipping Corporation of Polynesia
Ltd until he was suspended by the Board of Shipping
Corporation on 6 November 2009) and Mr Paul David
Karalus (the former Minister for Transport), to the effect that
the vessel was in good condition or well maintained is not
only patently absurd, but dishonest. The evidence as to the
seaworthiness and appalling state of the vessel is
overwhelming and compelling. Mr Sione Mafi Kavaliku, a
Marine Officer in the employ of the Ministry of Transport,
when asked by the Acting Director of Marine and Ports as to
his opinion about the vessel aptly responded by advising that
"any fool (could) tell how bad the ship was". (T1378F)"

[37] It is alleged that the Commission failed properly to take into account the
available evidence and was therefore not entitled to make "the above finding of
dishonesty against the plaintiff." It is further alleged in relation to the passage cited
that:

"78. In the context of the writing style of the report, use of this
continuous tense has given the clear understanding to the
reader that the plaintiff knew of the vessel's poor condition
and its unseaworthiness before the sinking disaster."

[38] The second passage quoted from the report to illustrate allegations of "serious
misconduct” made against the plaintiff by the Commission (para 6.520) appears at
paragraph 102 of the statement of claim:

"We accept that Mr Lisiate Vuni Latu (Surveyor at the
Ministry of Transport), told Mr Karalus at a meeting after
the vessel arrived in Tonga, in the presence of Mr
Tu'ipulotu, that the MV Princess Ashika was "'no good™'. (T
1240-1243) Mr Karalus denied this was ever said (T 6327).
We did not accept Mr Karalus as being honest in this regard.
Mr Karalus nevertheless accepts that he was told by Mr Latu
"in a very brief crossing of ways" in response to a question in
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Tongan " What's our ship?" That "quite a number of things"
were missing (T 6327 R - T 6328 A). Mr Karalus says he
talked of Mr Jonesse about missing documents in relation to
the MV Princess Ashika, but was assured that these
documents were in hand and that it had been squared away
with Mr Viliami Tu'ipulotu the Acting Director of Marine.
However, Mr Karalus never raised the subject with any
officers at the Ministry of Transport. (T 6328) If one of the
surveyors raised concerns about documents being missing,
which is probably the case, Mr Karalus should have followed
up with his officers and Mr Tu'ipulotu to ensure that they
could be and were obtained. He never did so. This comment
was made on Friday afternoon after the first sailing on the
third and | was getting things ready for leaving that night.
However | did ask Jonesse and he did say it had been sorted
out withTu'ipulotu. Tu'ipolotu claimed this meeting never
took place . . . see his transcript . . . he said he was not
aware of Vuni making this."

[39] The two highlighted sentences at the end of the above passage do not appear in
the Commission's report. Where they have been taken from is not clear. The pleading
is not, however, an accurate transcription of the passage complained about in the
Commission's report. The fact that the additional sentences do not appear in
paragraph 6.520 of the report takes away part of the sting of the complaint made by
the plaintiff about the passage, in that in paragraph 104 the statement of claim it is
alleged that the meeting could never have occurred because the plaintiff was in Japan
between 4 and 14 July 2009. That allegation can only have relevance to the added
sentences because the passage in the report does not purport to pinpoint the date the
comment was made.

[40] What is highlighted in the report, however, in the paragraphs immediately
following on from the passage in question is the fact that Mr Karalus went on board
the MV Princess Ashika on three separate occasions between 1 July 2009, the day the
vessel arrived in Tonga, and when it sank on 5 August 2009 and during his visit on 1
July 2009 he said in a media interview: "It's an old ship with the latest technology
and equipment'. The Commission noted: ""There was absolutely no basis for Mr
Karalus to state that the ship had the latest technology and equipment"".

[41] The complaint made in the statement of claim about the passage referred to
above (para 6.520) is that Tu'ipulotu could not recall witnessing Latu telling the
plaintiff that "the boat was no good" and in the "light of the vagueness of Latu's
evidence as to dates and the obvious factual clashes of testimony the probative value
of the evidence of Latu must be rendered at the least -- uncertain." The crux of the
complaint is then encapsulated in paragraph 108 as follows:

"108. To then proceed to a conclusion that the evidence of
Latu was accepted and "We [the Commission] did not accept
Mr Karalus as being honest in this regard." -- being based on
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the above evidence available to the Commission is unlawful,
contrary to the principles of natural justice and unfair."

[42] Mr Kefu described the statement of claim as "severely inadequate”. He
submitted that it is unclear, not concise and it does not set out the facts that form the
basis of the claim but instead relies on generalised statements and repeatedly alludes
to the "numerous allegations” that are "peppered"” in the report without identifying
specifically where the "numerous allegations" appear. He further notes that case law
and judgments are quoted throughout the statement of claim in a way which is not
appropriate or permissible and he concludes:"It is respectfully submitted that the
Court should have sympathy on any person who would be required to defend against
this claim in a way because they would not know where to start." There is some
substance to all these allegations.

Relief claimed
[43] In his prayer for relief, the plaintiff seeks:

. Certiorari quashing the Commission's findings in the
report of specified allegations of serious misconduct
against the plaintiff;

. A declaration that the specified allegations of serious
misconduct against the plaintiff are unlawful, unfair and
against the principles of natural justice;

. An injunction prohibiting continued publication in the
report and on the official website of the specified
allegations of serious misconduct against the plaintiff;

. An apology to be widely published by the Commission;

. Damages against the Commission arising from the
making of the specified allegations of serious misconduct
against the plaintiff together with costs.

Discussion

[44] As was stated in Reynolds v Attorney-General (1909) 29 NZLR 24 after a
Commission has reported it is functus officio and beyond the reach of certiorari or
prohibition. Under a 2009 amendment to the Royal Commissions Act, commissioners
were given the same protection as a Supreme Court judge and so, therefore, there can
be no question of an apology or damages. Likewise, it is totally unrealistic to expect
the court to order the severance of particular passages from a commission of inquiry's
final report which has been widely disseminated through the print and electronic
media. The only practical relief recognised by the authorities upon judicial review of
a report of a commission of inquiry is a declaration and the question that arises upon
an application for leave for judicial review is whether a sufficiently arguable case has
been established on the pleadings, having regard to recognised criteria, to warrant the
court interfering and granting relief.

[45] It is not every complaint of unfairness in relation to the contents of a commission
of inquiry's report that will warrant intervention by the court by way of judicial
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review. The authorities have repeatedly recognised that any commission of inquiry

630 has a right to express its opinion of witnesses, however robust, in the same way as a
court or statutory tribunal. The authorities indicate that it is only where a commission
of inquiry has made an extreme finding without any apparent supporting evidence
that the court will be prepared to intervene.

[46] One of the judicial review authorities relied upon by the applicant, which is
probably the high watermark of alleged breach of natural justice cases, is the decision
of the New Zealand Court of Appeal in Re Erebus Royal Commission; Air New
Zealand Ltd v Mahon (No 2) [1981] 1 NZLR 618. That case arose out of a Royal
Commission of Inquiry into the crash of an Air New Zealand DC10 aircraft on Mount
Erebus in the Antarctic on 28 November 1979. None of the 257 passengers and crew

640 on board the aircraft survived the crash. The sole commissioner, Mr Justice Mahon,
concluded that the cause of the disaster was the mistake made by airline officials in
programming the aircraft to fly directly at Mount Erebus without informing the
aircrew. The original route would have taken the aircraft south over McMurdo Sound.
The commissioner exonerated the crew from any error contributing to the disaster.
The airline, its chief executive, and its technical flight manager brought judicial
review proceedings seeking orders quashing specific paragraphs in the commission's
report that alleged certain employees were guilty of serious misconduct and grave
improprieties. An order was also sought to quash the $150,000 costs award against
the airline.

650 [47] The applicants attacked four particular passages in the commissioner's report in
which they claimed he had exceeded his powers, acted in breach of natural justice or
made findings not supported by evidence of probative value. These are similar
allegations to those made by the applicant in the present case. | will refer briefly to
each:

(1) The first passage under attack was the suggestion that Air
New Zealand's chief executive, Mr Morrison Davis, had
deliberately ordered the destruction of certain documents
so that no word of the computerised programming change
would become publicly known. The commissioner

660 described this direction on the part of the chief executive
as being "one of the most remarkable executive decisions
ever to have been made in the corporate affairs of a large
New Zealand company." It was alleged that these
allegations were based on mistake of fact, not on evidence
of probative value and that Mr Davis was not given a fair
opportunity to put his case in relation to such findings.

(2) The second passage attacked by the applicants contained
the implication that members of the navigation section of
the airline had deliberately concealed evidence about the

670 route programming change. The motive for the alleged
concealment was that New Zealand Civil Aviation
Division had only ever approved a route over Mount
Erebus but the navigation section knew that the American
authorities would object to that route for safety reasons
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®3)

(4)

and so the new co-ordinates were never forwarded to
McMurdo Air Traffic Control. Instead of providing the
new co-ordinates showing the route directed at Mount
Erebus, the information the navigation section sent to
United States air traffic controller at McMurdo Station
simply mentioned the word "McMurdo". It was alleged in
the commissioner's report that in acting in this way
members of the navigation section had deliberately
concealed important information and had concocted a
false story. The applicants attacked the finding on the
basis that the allegations had never been put squarely to
members of the navigation section for their input.

The third passage attacked by the applicants related to
paragraphs suggesting that Captain Gemmell (the Flight
Manager, Technical, and former Chief Pilot for New
Zealand) had recovered from Antarctica certain
documents relevant to the flight, in particular pages within
the cover of a ring binder notebook belonging to the pilot,
Captain Collins, but he had failed to hand them over to the
Chief Inspector of Air Accidents. The applicants alleged
that this finding constituted a mistake of fact and it was
based on information or evidence gathered by the
commissioner after the conclusion of the public hearings.
They also claimed that Captain Gemmell had never been
given a fair opportunity to answer this criticism and
finding.

Finally, came the most serious complaint, which related to
paragraph 377 of the report, a passage building up to what
the Court of Appeal referred to as "a quotable phrase that
has become well-known in New Zealand and abroad",
namely the words: "I am forced reluctantly to say that |
had to listen to an orchestrated litany of lies." The
applicants claimed that the commissioner's conclusion in
this regard that there had been a predetermined plan of
deception by Air New Zealand was not based on evidence
of probative failure and that the affected employees were
never given a fair opportunity of answering such a serious
charge.

[48] In a joint judgment Cooke, Richardson & Somers JJ, carefully considered each
of the passages complained of and concluded in relation to the first three complaints
that they were not sufficiently serious to warrant the court's intervention. The judges
described all the paragraphs in question as being within the "marginal category" and
held that the applicants had not made out a sufficiently strong case to justify the court
in interfering on review. In relation to the "litany of lies" complaint, however, the
court concluded that what the commissioner was postulating in that paragraph was
that a group of citizens had conspired to commit organised perjury (described as a
"major crime") at the inquiry and even had the commissioner had jurisdiction to
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consider such matters, natural justice required the need for such serious allegations to
be stated plainly and put plainly to the accused for their “effective answers". The
court concluded that in making the findings or allegations stated in paragraph 377, the
commissioner exceeded his jurisdiction and acted contrary to natural justice. It
described paragraph 377 as "standing out from the general body of the report".

[49] The Privy Council upheld the Court of Appeal decision in Erebus (No 2) but
explicitly did not make a decision on the excess of jurisdiction point - instead
disposing of the appeal solely on the natural justice ground - [1984] AC 808, 820.

730 [50] In a subsequent decision in the New Zealand High Court, Campbell v Mason
Committee [1990] 2 NZLR 577, Robertson J. was faced with an application for
judicial review where the plaintiffs sought declarations that adverse or critical
allegations, findings and statements contained in the report of a Committee of Inquiry
were invalid and orders were also sought prohibiting the publication of the report or
alternatively parts of the report. The judge reaffirmed that the courts will not
intervene in judicial review proceedings to suppress a comment or finding simply
because it is prejudicial or critical. The test was the quality of the procedure which
was adopted in reaching that position, not the nature of the assessment made. In that
case the three plaintiffs had not given evidence at a formal hearing and the only

740 contact that they had had with the Committee of Inquiry was through one informal
gathering which had lasted for approximately 6 hours. Against that unusual
background, the parties accepted that there had been a denial of natural justice and
they did not oppose the orders sought. Nevertheless, the court, in the exercise of its
discretion, refused to grant all the relief sought and noted that the courts have
traditionally limited relief in such circumstances to a declaration.

Conclusions

[51] It seems to me that none of the complaints made by the Commission in its report
about the applicant in the present case are serious enough to come within the
description of an "extreme finding", which was the terminology used by the Court of

750 Appeal in relation to the commissioner's conclusions in paragraph 377 of the Erebus
report. It cannot be said that any of the paragraphs criticised by the applicant stand
out from the general body of the report in the same way as the Court of Appeal
concluded that paragraph 377 stood out from the general body of the Erebus report.
The passages picked out by counsel and enumerated in [33] [36] and [38] above are
opinions which the Commission was perfectly entitled to express. As was stated in Re
Erebus (No 2), p 662:

"It is possible that some individual witnesses did give some

false evidence during this inquiry. The applicants accept that

this was for the commissioner to consider and that it is not for
760 us to interfere with his assessment of witnesses."

[52] Unlike the plaintiffs in Campbell v Mason Committee, the applicant cannot claim
that he was not given every opportunity to tell his story in the proper forum. The
record of the inquiry shows that he gave evidence before the Commission on eight
different occasions between 30 October 2009 and 27 February 2010. In a different
context, the applicant accepted in his written submissions that, "the Commission was
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in fact the most publicized and transparent public body in the history of modern
Tonga." Very few major players in an inquiry into a disaster of the magnitude of the
MV Princess Ashika could realistically expect to walk away completely unscathed. |
have no doubt that in his closing submissions, counsel for the applicant would have
forcefully put forward every conceivable submission that tended to exculpate the
applicant from blame or criticism. A commission of inquiry is not to be seen as a
dress rehearsal for a subsequent court based judicial review hearing.

[53] Even though the Court of Appeal in Re Erebus (No 2) made strong comments in
relation to the "extreme findings" the commissioner had made in paragraph 377, the
court declined to quash the particular passage in the report and even queried whether
it had the jurisdiction to do so. It was content to quash the costs order. In the present
case, in my view, the complaints are not as serious as the other three complaints dealt
with in Re Erebus (No 2) which the Court of Appeal described as "marginal” but even
if they could be said to fit into the marginal category, it is significant that in the
Erebus case no relief was granted by the Court of Appeal in relation to any of those
marginal paragraphs.

[54] Then there are the added practical considerations in the present case touched
upon in [26] above. The Commission was principally Australian funded. The two lay
commissioners and senior counsel assisting the Commission all returned to Australia
after the presentation of the report. The chairman, Hon Justice Andrew, has resigned
his appointment in Tonga and will be returning to take up a judicial position in
Sydney within the next few weeks. The reality is that having presented its final report,
the Royal Commission is functus officio and no longer exists in law. As Robertson J.
stated in Campbell, p 585,:

"A court can only operate where it has jurisdiction. It is true
that the court has certain inherent jurisdiction but the ambit
of operation for that is properly circumscribed and there
remains a fundamental principle that justice according to the
law requires jurisdiction to exist before the courts can
provide relief."

[55] Quite apart from this jurisdictional consideration, it is difficult to see how justice
could be done by the Court in carrying out an extensive review of the Commission's
report without, at the very least, having the assistance of senior counsel assisting the
Commission in ensuring that all relevant aspects of the inquiry were properly and
appropriately presented to the Court. Finally, there is the reality that the passages in
the report which the applicant now seeks to suppress or to have made the subject of
declarations by the court have been in the public domain for in excess of four months.

[56] I am conscious that in this ruling | have gone into matters in more detail than
would normally be the case in dealing with an application for leave. The English
Court of Appeal in Davey v Aylesbury Vale DC [2008] 2 All ER 178, 182,
recognised, however, that there may be exceptional situations where it is necessary at
the leave stage to explore the issues of a judicial review application in greater depth
than would otherwise be the case. For the reasons explained, | consider this to be one
of those exceptional cases.



152 [2010] Tonga LR

810 [57] Having given the matter careful consideration, | am not persuaded that the
applicant has made out an arguable case and | decline to grant leave for judicial
review of the Commission's report.

[58] Mr Kefu has applied for costs against the applicant submitting that, "the
applicant is responsible for filing the application and bringing the Crown into this
matter." Counsel is quite correct. Without obtaining any service direction from the
Court, the applicant proceeded to serve the application and pleadings on the Crown
Law Office on 13 July 2010. Mr Karalus took strong exception in his written
submissions to Mr Kefu representing the Crown in this matter because he had been a
witness at the Commission hearings. The application for leave, however, has not
820 involved any consideration of the merits of the Commission’s findings.

[59] Mr Kefu appeared out of courtesy to the Court as amicus curiae stressing the fact
that the Crown did not represent the respondent nor did the Crown have any
instructions from the respondent. Mr Kefu noted, in fact, that the respondent is
incorrectly named in the statement of claim as, "The Royal Commission of Inquiry
into the Sinking of the MV Princess Ashika on 5th August 2009" and he correctly
pointed out that no entity of that name ever existed. Again, this is a further example
of careless pleading. It is a matter, however, which could have been rectified by
appropriate amendment if such a step had become necessary.

[60] I accept the thrust of Mr Kefu's submissions in relation to costs. The Court is
830 obliged to him for his contribution and assistance as amicus curiae. The Crown is
awarded costs against the applicant in a sum to be agreed or taxed.
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Karalus v Royal Commission of Inquiry into the sinking of
the MV Princess Ashika

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 16/2010

4 October 2010; 8 October 2010

Judicial review — appeal against refusal — appellant did not satisfy court of

reasonable arguable case — appeal dismissed

This was an appeal from a refusal of leave to bring a proceeding for judicial review of
the report of the Royal Commission into the sinking of the Princess Ashika (the
Ashika). The ground of the decision was the appellant's failure to satisfy the judge he
had an arguable case.

For the Supreme Court decision refusing leave, see page 133.

Held:

1.

If findings were made by a Royal Commission without evidence, or in
circumstances where natural justice was denied to a party affected by those
findings, a ground of judicial review may arise. The court considered
whether the particular findings complained of appeared to be vulnerable in
either of those ways, even though the Statement of Claim did not make out
such a case. The court was unable to conclude that any reasonably
arguable case could be made out on the material put before the court.

The appellant sought to rely on the ground of natural justice which
embraced "lack of probative evidence". The court was unable to accept
that was reasonably arguable upon the material put before the court.

The appeal was dismissed. The appellant was ordered to pay the costs of
the amicus curiae.

Case considered:
Peters v Davison [1999] 2 NZLR 164 (NZCA)

Counsel for the appellant : Mr Afeaki
Counsel for the respondent : MrKefu
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Judgment

[1] This is an appeal from a refusal of leave to bring a proceeding for judicial review
of the report of the Royal Commission into the sinking of the Princess Ashika (the
Ashika). Although other issues were raised — in particular whether the application had
been made promptly as required by the Rules — the ground of the decision was the
Appellant's failure to satisfy the judge he had an arguable case.

[2] The statement of claim filed in support of the application was a discursive
document, expressed largely in general terms, reading more like a submission than a
Statement of Claim. It complained broadly that there was "no material evidence of
any probative value upon which to properly base the accusations of serious
misconduct and dishonesty made against the plaintiff — that he was dishonest
untruthful and lacked any credibility or plausibility, knew of the vessel's poor
condition and unseaworthiness before the sinking disaster and sought to avoid
responsibility.” But when the Statement of Claim gave some details of particular
findings, none of them suggested the Appellant knew of the unseaworthiness of the
vessel before it sank. Repeatedly, the findings of the Royal Commission distinguished
between poor, even appalling, condition and unseaworthiness. And the Report
acknowledged the evidence that the Appellant was not expert with respect to the
seaworthiness of vessels. Counsel did not draw our attention to any passage which
could fairly be said to be contrary to this, nor have we ourselves been able to find
any. We have read those parts of the Royal Commission's Report which address
specifically the role of the Appellant. The Commission found that the Ashika was
both unseaworthy and in an appalling condition. The Commission attributed
knowledge to the Appellant only in relation to the appalling condition. Nowhere to
the best of our knowledge did the Commision suggest that the Appellant had
knowledge of the unseaworthiness of the vessel before it sank.

[3] As to the other findings objected to as unsupported by probative evidence, the
Appellant failed to show at the hearing that they were not open to the Royal
Commission. Judicial review does not provide a means of appealing against findings
of fact. Not only does the Appellant seek to challenge findings of fact ; he also seeks
in this judicial review proceeding to insist that other findings of fact, which the Royal
Commission did not make, should have been made.

[4] Of course, if findings are made by a Royal Commission without evidence, or in
circumstances where natural justice is denied to a party affected by those findings, a
ground of judicial review may arise. We have therefore anxiously considered for
ourselves whether the particular findings complained of appear to be vulnerable in
either of these ways, even though the Statement of Claim does not make out such a
case. But we have been unable to conclude that any reasonably arguable case can be
made out on the material put before us in this appeal.

[5] What the Appellant seeks to rely on is a ground of natural justice, understood in
the wide sense referred to by Richardson P, Henry and Keith JJ in Peters v Davison
[1999] 2 NZLR 164 at 185, which embraces "lack of probative evidence". But we are
unable to accept that this is reasonably arguable upon the material put before us. The
appeal is therefore dismissed. The Appellant must pay the costs of the amicus curiae.
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Moala v Stevens anor

Supreme Court, Nuku'alofa
Shuster, Acting CJ
CV 85/2009

5, 6, 9, 10 August 2010; 27 September 2010

Contract law — no meeting of the minds — no contract — found for defendants

The plaintiff was a mechanical engineer and owned a motor vehicle licence number J
403. The plaintiff worked full time at Shoreline Distribution Ltd and was responsible
for the main power generator at 'Anana. When Shoreline Distribution Company Ltd
was taken over by Tonga Power the plaintiff went to work for Tonga Power Ltd. The
first defendant was the General Manager of the second defendant company and was
sued in his capacity as General Manager of the second defendant company. The first
defendant was instrumental in creating, and in the initial registration of the second
defendant company, which was a duly incorporated company under the laws of
Tonga. The company was first registered at the Registry of Companies on the 13"
April, 2005 under registration number 0826. The second defendant's business was set
up to produce and manufacture stock feed in the Kingdom of Tonga. The stock feed
was to be produced and used locally. As the company grew the company intended to
export its animal feed product overseas. The first defendant described himself in his
evidence as an essential figure in the said company and was essential for his expertise
in the "quality control" of animal feed product which his company produced. The
plaintiff claimed against the defendants for breach of contract in that the plaintiff
claimed he was promised "shares" in the defendant company, for the value of his
unpaid work with the second defendant company and for allowing the company the
use of his truck J 403 on commencement of the company's operations in late 2004 -
early 2005. The first defendant admitted that the plaintiff carried out work on the four
specified machines; however the defendants denied the value given or claimed in
respect of the work carried out by the plaintiff on those machines. The first defendant
specifically denied that there was any statement or any assertion made by him to the
plaintiff, to indicate that his work on the machinery would be credited to any "shares
in the company" on the plaintiff's behalf. The first defendant averred the work done
by the plaintiff was paid for in cash and in full, by the supply of animal food product
to the plaintiff for his own use.

Held:
1. The Court found that the first defendant fully funded the operation of the
second defendant company and that the second defendant company never
paid any dividend to shareholders of the company ostensibly because there
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were no profits. The Court found that there was no meeting of the minds to
say that the plaintiff was ever to be given any shares in the first defendant’s
company. The plaintiff failed to establish that he was ever entitled to
receive any shares in the company.

2. When the second defendant company was first incorporated the plaintiff
offered up his truck for use by the company. The plaintiff was adequately
paid by the defendant company for his truck's use by the provision of a
regular supply of animal feed and money used to repair and maintain his
vehicle.

3. The Court found that the plaintiff was adequately recompensed for his
work on the defendant's machinery to that sum of $1,500. The plaintiff's
loan debt to the defendant cancelled out his award of $1,500.

4. The Court found for the first and second defendants in this case. The case
should have been mediated to a settlement once discovery of documents
had been completed. Costs were awarded against the plaintiff to be taxed
by the Chief Registrar if not agreed.

Counsel for the plaintiff : Mr Pouono
Counsel for the defendants : Mr Tupou

Judgment

The claim

In this case the plaintiff's claim relies entirely on an oral contract allegedly made
by the plaintiff and the defendants - in late 2004 / early 2005. The plaintiff claims the
terms of the oral contract were - for the plaintiff to provide a vehicle, specifically a
truck, licence number J 403, and secondly for the plaintiff to use his mechanical
expertise to help the first defendant set up, and, operate the second defendant's
company — in the production of quality animal feed.

The plaintiff claims, that in recognition of the plaintiff's contribution to the
establishment of the second defendant company, the plaintiff would be given a
number of "shares" in the second defendant company.

The first defendant denies any promise of "shares" as alleged by the plaintiff.
The first defendant says the use of the vehicle J 403 - was fully paid for, by the
provision of and the supply of a quantity of bags of animal feed, for the plaintiffs use.

The defendant says that the work carried out by the plaintiff to repair
machinery, was repaid in cash, given by the defendant to the plaintiff — and paid by
way of cash or loans which loans the defendant says in evidence have - not been
repaid.

The first defendant says there were no other agreements, which would give rise
to any expectation of payment, given by the first defendant to the plaintiff.

At the start of the trial, the plaintiff indicated via his counsel, that he wished to
rely on the contents of his sworn affidavit dated 4" August 2010 - as his primary
source of evidence, as evidence in chief to the court.
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80 The plaintiff via his Statement of Claim; claims:-

1. Judgment against the defendants to include the plaintiff as
a shareholder of the second defendant holding 20% shares
and profits since April, 2005 or any percentage of shares
as this Court deem fit.
In the alternative

1. Judgment be given against the defendants as follow:

a.  Costs of repair of J403 $5,300.00
b.  Hiring cost of J403 @ $50 per day for 3 days only since
2004 - 07 $37,000
90 c.  Fixing of the heavy duty machineries; $7500

1. Hammer mill #1

2. Hammer mill #2

3. Feed mixer

4. Cassava dryer
2. Loss of use of the vehicle $10,000

Sub — total $59,800

3. Cost of the proceedings and
4. Any other order this Court deem just.

Background history:

100 1. The plaintiff at the material time, was by trade / occupation a mechanical engineer
and he was the owner of a motor vehicle licence number J 403. The plaintiff worked
full time at Shoreline Distribution Ltd —and was responsible for the main power
generator at 'Anana. When Shoreline Distribution Company Ltd was taken over by
Tonga Power the plaintiff went to work for Tonga Power Ltd.

2. The first defendant at the material time was the General Manager of the second
defendant company. The first defendant is sued in his capacity as General Manager of
the second defendant company.

3. The first defendant was instrumental in creating, and the initial registration of the
second defendant company, which was a duly incorporated company under the laws

110 of Tonga. The company was first registered at the Registry of Companies on the 13"
April, 2005 - under registration number 0826.

4. The second defendants business - was set up to produce and manufacture stock
feed in the Kingdom of Tonga. The stock feed was to be produced and used locally.
As the company grew the company intended to export its animal feed product -
overseas.

5. The first defendant described himself in his evidence as an essential figure in the
said company, more particularly he was essential for his expertise in the "quality
control" of animal feed product which his company produced.

6. The plaintiffs claim against the defendants is brought under the law of contract for
120 breach of contract - in that the plaintiff claims he was promised "shares" in the
defendant company, for the value of [a] his unpaid work with the second defendant
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company and [b] for allowing the company the use of his truck J 403 on
commencement of the company's operations in late 2004 - early 2005.

7. The trial of this matter took place on 5% 6" 9" and 10" August 2010 with
submissions due on the 20 August 2010, reply by 27 August with judgment proposed
for the 10 September 2010 - if the parties had filed their submissions within the time
frames. Unfortunately Mr. Pouono was unable to comply with the Courts directive
and as a result this judgment was inevitably delayed. It was further delayed on
Monday 20" September by this court due to the passing of the late Chief Magistrate.

130 The evidence

8. The evidence revealed in 2002 the first defendant was working for a company
known as Wall Smith International. At that time the first defendant was farming and
harvesting fish for aquariums he was also involved in harvesting “coral” for export.

9. The plaintiff also worked part time for the same company as the first defendant, he
was employed as a mechanic working on Wall Smith's company's machinery

10. In 2004 the first defendant left Wall Smith International, to begin his own new
company — which was a venture involved in producing stock feed - for pigs and other
animals.

11. A person by the name of Dickie Joe Avoca went into business with the first

140 defendant as the second defendants company as the Manager - both witnesses told the
court they contracted other workers to assist in the operation of their fledgling
company — the other workers were all - paid employees.

12. On commencing operations the second defendant company, planted corn and
maize, in and around Vaini on the various tax allotments. The corn and maize was
grown specifically for the productions of stock feed by the defendants company.
According to the evidence planting of corn and maize commenced towards the end of
2004 and the beginning of 2005.

13. At a point in time - the first defendant's Manager Mr. D. Avock brought the
plaintiff in to this venture, and the company made use of the plaintiff's truck. During

150 the latter part of 2004, the company used the plaintiff's truck once or twice a week for
the harvest and transportation of stock feed, corn and maize.

14. According to the evidence, the plaintiff's truck was also used to transport fish
products; which were transported in bins from Faua habour to Pahu - where the skin,
the bones and the flesh, of fish and sharks - was rendered down, by the addition of
folic acid. Eventually the rendered fish products were mixed and used as ingredients
of the defendant company - animal stock feed.

15. The plaintiff told the court his truck was mainly driven by the Manager Mr. D
Avock, he said other workers also drove his truck, when the plaintiff was working for
the Shoreline group of companies - in his full time occupation.

160 16. According to the defendant - he gave evidence that the use of the plaintiff's truck
by the defendant company, was fully paid for by the company supplying the plaintiff
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with quantities of pig animal feed on a regular weekly basis, to the plaintiff - for his
own use because - the plaintiff kept his own livestock.

17. For part of 2006 and for all of 2007 — documentary evidence was produced to this
court by the witness Tevita Latu [exhibit 6] that evidence reveals that each bag of pig
feed retailed for $22.00. The total amount of pig feed supplied in 2006 beginning in
May of that year to the plaintiff was receipted as - eighteen and a half bags of animal
feed - valued at $470. The court fully accepts that evidence - as a finding of fact.

18. Evidence was also produced to the court that for the year 2007, commencing in
January the total number of bags of feed supplied to the plaintiff by the defendant
company - were twenty five bags, the value of animal feed equates to a payment of
$770, 00. 1 fully accept that evidence - as a finding of fact.

19. In his evidence to the court, the company Manager Mr. D Avock said that the
supply of animal food to the plaintiff began when the plaintiff's truck was first used
by the defendant company; however there were no records kept initially, and the
witness told the court other records have been lost. | accept the witness's evidence of
the loss of documents and that a regular supply of animal feed was made to the
plaintiff on a regular basis since the company commenced its operations

20. The defendants argued that the records produced to the court for 2006 and 2007
would give the court a good indication - of the quantity of animal feed supplied to the
plaintiff from day one, and | accept that proposition ostensively because that evidence
- was not disputed.

21. In his evidence the first defendant testified that the plaintiff never asked him for
any payments - either to use or to hire his, the plaintiff's truck. The first defendant
told the court the plaintiff was satisfied with the provision of pig feed from himself
and his manager (Avock) on a weekly basis from the company's inception and |
accept his evidence.

The age of the truck

22. The truck owned by the plaintiff, was a Nissan truck - 6 wheels licence no J 403.
The court was told the vehicle was obtained by the plaintiff - around 1988 from its
previous owner [a man called Fifita] and the Nissan truck was part exchanged for the
plaintiff's Land Rover

23. The plaintiff told the court he carried out certain repairs at the time he purchased
the vehicle J 403. The plaintiff however produced no receipts for the purchase or
repairs to his vehicle to this court. The court accepts the plaintiff's evidence that the
vehicle was second hand when it was first purchased and that the truck was also
repaired in1988

24. The court also accepts the plaintiffs truck was taken to Eua and used on the island
for 2 years; and that between 1994 and 2004 the truck was used by the plaintiff's
brother, while the plaintiff was away at sea. When the plaintiff returned from sea in
2004 the court was told the plaintiff retrieved his truck [from his brother] to use
himself.
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25. The evidence reveals that towards the end of 2004 the truck [now over 16 years
old] was used by the defendant's company and was mainly driven by the witness
Avock to transport corn, maize and pig feed and | fully accept that evidence.

The production of documents and receipts

26. The first defendant said in his evidence that full payments for use of the truck was
made to the plaintiff - by the supply of animal feed fro the plaintiff personal use. The
defendant's witnesses described in detail the provision of pig feed and also the various

210 monetary payments which the defendants made to the plaintiff some payments were
made by way of cash; others payments made by way of loans - which were paid to the
plaintiff by the first defendant often via his manager.

27. There was evidence produced to the court, showing that for the year 2007 and
which were produced by the witness Tevita Latu — that payments - which amounted
to the sum of $1,836.80 were paid to the plaintiff. The witness Dickie Avock - also
referred to various loans and payments made to the plaintiff but he also told the court
that other vouchers have been lost, and that loss was also confirmed by Tevita Latu
and | do accept their evidence.

28. According to the evidence various quantities of fuel were also supplied by the
220 first defendant to the plaintiff for his truck - that evidence was accepted by counsel
for the plaintiff and is not disputed.

29. The defendant's witness Dickie Avock testified that the truck was always washed
out with both water and detergent before it was returned to the plaintiff. This was
disputed by the plaintiff. He did admit that the plaintiff's truck was always parked in
the open, not garaged - left open to the elements of nature.

30. Of particular concern to the plaintiff, was the fact that he stated fish products were
transported in his truck - and he said that company staff worked on skinning the fish
and this work was carried out in the back of his truck and the body of the truck was
damaged - as a result of this procedure.

230 31. That assertion was however, contradiction by the witness the Manager Dickie
Avock who testified the work was carried out on the ground — not on the truck. He
told the court the bins containing the fish products made minimal contracts with the
truck and its metal surface.

32. The defendant's witnesses said that all times harmful "fish" contact with the truck
surface was minimal and the vehicle was always cleaned out after use. | fully accept
that evidence.

33. The plaintiff's claim that when the defendant company abruptly ceased to use his

truck at work; that the truck was left in a poor rusted condition and it needed repair.

The plaintiff claims the company had failed to either repair and or adequately
240 maintain his truck.

34. In his evidence to this court the plaintiff says that the truck needed a new cab, and
deck at a significant cost. The defendants deny liability and they state the truck was
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returned in the same or similar condition as to when it first came to the company - fair
wear and tear accepted.

35. In my view the plaintiff has failed to establish that any daily rate had ever been
discussed for the hire of the truck J403 with any company director.

Repairs to machinery

36. The plaintiff claims that during the course of his employment with the defendant
company, he carried out work on the following machines belonging to the second
defendant company. First he testified he repaired two hammer mills. Second he
repaired a feed mixer, and third he built from scratch - a cassava dryer all machines to
be used by the fledgling company

37. The plaintiff claims he carried out this work as requested /directed by the first
defendant and his work or the value of his work - should have been credited to what
he terms "shares in the company" or alternatively the plaintiff claims that he should
be paid for the work he was requested / directed to perform - by the first defendant
and his company as per his statement of claim.

38. In his testimony the first defendant admits that the plaintiff carried out work on
the four specified machines; however the defendants deny the amount of time spent
working and repairing those machines and also the value given or claimed in respect
of the work, carried out by the plaintiff on those machines.

39. The first defendant specifically denies that there was any statement or any
assertion made by him to the plaintiff, to indicate that his work on the machinery
would be credited to any "shares in the company" on the plaintiff's behalf. The first
defendant avers the work done by the plaintiff was paid for in cash and also paid in
full, by the supply of animal food product to the plaintiff for his own use.

40. The evidence revealed and | accept that the first machine was obtained from the
warehouse of Feleti Sevele and that the hammer mills belonged to the defendants
witness White. In his evidence the plaintiff claimed he spent 100 hrs working on that
hammer mill - to make it work. The plaintiff told the court he charged $25 per hour —
s0 he claims $2,500.00 as payment in shares or in cash, for his work on that machine.

41. In evidence Mr. White told the Court that the hammer mill was not working when
he first acquired it. Further the hammer mill had no motor. | heard evidence a motor
was supplied. | also heard evidence from Warwick White the owner of the hammer
mill. Mr. White is an engineer from NZ he testified the hammer mill was working
when it was taken from the Feleti premises, and that it was in the same condition
when returned to White 12 - months later. | accept that evidence.

42. Mr. White testified as to his observations of the work that appears that has been
done on the hammer mill and Mr. White estimated the time required to make the
machine work — which he said - would be approximately 1 hour. Mr., White further
testified that he bought the hammer mill for $500. In the defendant's submission they
say it was unconceivable that $2500 could be claimed for a machine worth just
NZ$500.
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43. The second hammer mill the Manager Dickie Avock said in evidence was in
better condition than the first hammer mill. Mr. White said on oath that machine
would take approximately one hour to fix, and again the purchase price of that
hammer mill would be NZ$500. The plaintiff claimed he carried out 80 hours of
work for $2,000 — the defendants again argued - would that be correct for a hammer
mill worth a mere NZ$500?

290 44. The plaintiff claimed he had to repair the machine and supply a new motor. The
manager who worked with the plaintiff suggested it might take a total of two days
work where as Mr. White told the court - it would take him 5 hours [or half a day
work] and he pointed out that the remainder of the feed mixer was in the original
form complete with its the original paint work and other markings.

45. Mr. White gave an estimate of NZ$1000 in relation to the value of the home
produced cassava dryer which the plaintiff claimed was made from an empty
container according to the evidence the plaintiff put three holes in the container, he
bought a heater and a fan and racks - and the plaintiff claimed $1000 for its
construction.

300 46. Both the first defendant and his Manager Dickie Avock - claim the cassava dryers
did not work. They both said the drying process was far too slow subsequently they
ceased to use the dryer, both witnesses told the court they resorted to having to dry
cassava in the open air - on top of the container.

47. When the defendant and his manager contacted the plaintiff he stated the heater
provided was too weak. Mr. White said in his evidence the facility was wrongly
constructed — he said the facility needed more by way of air circulation - not heat.
Mr. White told the court the dryer could not be used and it was eventually taken out
of use. and used only for storage.

48. The first defendant testified that on various occasions, he gave the plaintiff money
310 and that on at least one occasion the transactions took place in a bar. Records of
various cash transactions were produced for the year 2007.

49. Exhibit 3 is a cheque butt for $250

50. Exhibit 4 is a cheque butt for $773 for the installation of Sky TV in a house rented
by the plaintiff,
51. Exhibit 5 is a cheque for $250.00

52. Exhibit 7 has 3 cheque butts for $200, $205, $200 for the rent of the plaintiff's
accommodation.

53. Evidence given revealed some payments were loans - that have never been repaid.
The defendants also argued no records were available to the court for the years 2005
320 and 2006.

54. The defendants Manager Dickie Avock said in evidence that similar cash
payments were made to the plaintiff and they have not been repaid.
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55. Documentary evidence reveals the company was duly incorporated on the 13
April 2005 exhibit. 2 is the Certificate of Incorporation of the Company - the second
defendant in the proceedings.

56. The records show that the shareholders of the second defendants company were
[1] Tom Newland, [2] Dr. Waters [3] Ralph Stevens and [4] Dickie Joe Avock

57. The court heard evidence that no capital was provided by any of the other
shareholders - at any time, during the existence of the company- Mr. Ralph Stevens
the first defendant in these proceedings was the sole capital provider and | accept that
evidence.

58. The Court finds as a fact that the first defendant fully funded the operation of the
second defendant company. The court also finds as a fact that the second defendant
company never paid any dividend to shareholders of the company ostensively -
because on the evidence given in court - there were no profits.

59. The Court finds as a fact that the evidence reveals the company was finally wound
up in 2010 - with the loss of approximately $920,000.00 as stated in evidence by the
first defendant and this assertion was never contradicted.

60. The court decided because a picture paints a thousand words — that the court
would carry out a site visit to Feleti Sevele's warehouse in Ma'ufanga - to inspect a
hammer mill and the court did so on the Monday afternoon - at 2pm.

61. The court observed - a hammer mill Mr. White identified to the court an area at
the bottom of the hammer mill - which may have been changed altered by the
plaintiff. The court noted the welding and the fact the machine appeared to be
essentially - in its original factory condition.

62. The court was told the other Hammer Mill owned by Mr. White had been given to
one of the villagers. The court also looked at a feed mixer.

63. The court was informed - the manufactured cassava dryer — constructed by the
plaintiff - was not available for inspections but Mr. White stated that it was only used
for storage and that the container had been given to away one of the villagers and the
court accepts that evidence.

Conclusion

64. The court has had the benefit of receiving from the plaintiff, his comprehensive
affidavit of evidence sworn and dated 4" August 2010 on which the plaintiff relied;
as a basis of his evidence in chief as - exhibit one.

65. The plaintiff was cross examined at length, by the first and second defendant's
counsel and in my view the plaintiff came over as rather - an emotive witness prone
to exaggeration.

66. The plaintiff produced no receipts to this court, for any work carried out on his
truck or any supporting evidence to show when or where he purchased his vehicle -
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his truck. The plaintiff seeks to rely solely on his testamentary evidence, as a basis for
his claim against the first and second defendants.

67. The court heard evidence from the witnesses for the defendant - and the court also
had the advantage of visiting the Feleti Seveli premises in Ma'ufanga - to see at first
hand and examine machinery similar to that referred to in this case namely - a
hammer mill and a feed mixer - used in the production of animal feed.

68. The court also received into evidence; sixteen exhibits — comprising documentary
evidence of cheque issued by the defendant, evidenced by the production of various
370 cheque butts, and also "a working book™ — these are exhibits 3 through to 16.

69. | have carefully considered all the facts of this case. | have to say that | believe the
defendants in this case | believe - that there was no meeting of the minds to say that
the plaintiff was ever to be given any shares in the first defendant's company.

70. | do believe the plaintiff may have misunderstood the evidence of the first
defendant Stevens when he said to the workers - if the company makes a profit there
will be an increase in money paid to the workers. A far cry from saying that - he will
issue shares in the company.

71. When incorporated as a company, there were four named shareholders of the
second defendant company and according to the official record - the plaintiff was not

380 one of them. In my respectful view the plaintiff has failed to establish the fact that he
was ever entitled to receive any shares in the defendant[s] company.

72. Further | find as a fact that when the second defendant company was first
incorporated and the plaintiff offered up his truck for use by the company. | find as a
fact that the plaintiff was adequately paid by the defendant company for his trucks use
- by the provision of a regular supply of animal feed and money used to repair and
maintain his second hand vehicle - which he acquired in or around 1988
approximately 16 years previously.

73. | believe the first defendant - when he said on oath — that no request for payment
on a daily basis was ever made by the plaintiff to him. | accept the evidence of the

390 first defendant and his production of exhibits 3-16 as evidence of some cash
payments totalling nearly $1,900.00.

74. |1 then go on to consider the plaintiff's claim for repairing the various machines
used on behalf of the defendants company. | think it extraordinary that all other
persons were paid for their work in connection with the defendants company but not
the plaintiff but there is evidence he received his consideration in kind and was also
in full time employment with a reputable company Tonga Power.

75. In my view it is only right and proper that the plaintiff - be compensated for work
done on the various machines used to establish the company. | feel however on
hearing the evidence and on conducting a site visit - that the plaintiff has embellished

400 his claim for the hours he claimed he worked - accordingly | consider that an award
ought to be made to the plaintiff for his work on those four machines - even if one of
those machines is or was purportedly — found not to have worked.
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76. On that basis | award the plaintiff $1,500.00 for his work carried out on those four
named machines. In view of the fact that it is apparent that the defendant has paid
various amounts of cash to the plaintiff as has been evidenced by the production of
various cheque butts by the defendants - | find that the plaintiff has been adequately
recompensed for his work on the defendant's machinery to that sum of $1,500.00. In
my view the plaintiff's loan debt to the defendant cancels out his award of $1,500.00

ACCORDINGLY
410 THAT SAID AND UPON HEARING ALL THE EVIDENCE AND
HAVING HAD SIGHT OF ALL THE EXHIBITS IN THIS CASE
. I find for the first and second defendants in this case.
. In my respectful view this case should have been
mediated to a settlement; once discovery of documents
had been completed.
. Costs are awarded against the plaintiff to be taxed by the
Chief Registrar - if not agreed.
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Tafea anor vR

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 12 and 13/2010

6 October 2010; 8 October 2010

Appeal against convictions and sentence — conviction stood — sentence was
suspended

After a jury trial, the appellants were convicted of fraudulent conversion of property
being a cheque for $11,326 and abetment of that fraudulent conversion of property.
Each appellant was sentenced upon conviction to imprisonment for two and a half
years, no part of which was suspended. It should be noted that the Crown conceded
the sentences were manifestly excessive in the circumstances of the offences and
those of the appellants. The appellants appealed against convictions and sentences.

Held:

1. It was impossible to see a proper basis for an acquittal. There was no
miscarriage of justice in the circumstances of the case.

2. After taking into account all the circumstances, the court considered that
the cases were appropriate for suspension to be considered upon the
principles laid down in Mo'unga v R, having regard to the appellants'
previous good records, their co-operation with the police, and the
likelihood they would take the opportunity offered by a suspended
sentence to rehabilitate themselves. The sentences of two and a half years
were quashed and substituted with sentences of two years. The whole
balance was to be suspended for two years.

Cases considered:
Binni v The Queen (1994) 68 ALJR 859
Mo'unga v R [1998] Tonga LR 154
R v Cox [1993] 2 All ER 19
R v Cunningham [1993] 2 All ER 15; 96 Cr App R 422
R v Engert (1995) 84 A Crim R 67
R v Henry (1999) 46 NSWLR 346

Statute considered:
Criminal Offences Act (Cap 18)
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Counsel for the appellants : Mr Tu'utafaiva
Counsel for the Crown : Mr Kefu and Ms Lafaiali'i
Judgment

These are appeals against the convictions and sentences of the Appellants
following a joint trial by a jury presided over by Shuster J. for fraudulent conversion
of property being a cheque for $11,326 contrary to s 162(c) the Criminal Offences
Act (Cap 18) and abetment of that fraudulent conversion of property. Each appellant
was sentenced upon conviction to imprisonment for two and a half years, no part of
which was suspended. It should be noted at the outset that the Crown, in our opinion
very properly, conceded the sentences were manifestly excessive in the circumstances
of the offences and those of the Appellants.

However, the first question is whether the convictions should stand. At the time
of the alleged offences, each of the Appellants was employed by a company in the
E.M. Jones Limited group, the First Appellant (Tafea) as a supervisor at the
Ma'ufanga Petrol Station, and the Second Appellant (Veikoso) as a cashier and
administrator. Some time in July 2008, Tafea asked Veikoso to help her with a
shortage of funds (over $4,000) to be banked on behalf of the petrol station. Veikoso
took the cheque the subject of the indictments, which belonged to and was due to be
paid into the account of a different company in the group, and handed it to Tafea to
cover her shortage. Tafea used the cheque for that purpose, and placed takings from
the business in an amount of some $6500 representing the approximate difference
between the shortage and the amount of the cheque in a safe in cash. Each of the
Appellants acknowledged she had no authority to deal with one company's cheque in
this way, so as to disguise a shortage of cash in another company, and each expressed
contrition. At the trial, neither gave evidence.

Mr Tu'utafaiva urged upon us, in particular, that the summing up was one-sided,;
that the judge referred to confessions of guilt in response to the original charges of
theft (which had become alternatives only at the trial) and told the jury "a confession
alone can be sufficient to justify a conviction"; and that the judge failed to explain the
elements of the alternative charge of theft. There is much force in these complaints.
However, the judge did clearly tell the jury the theft charge could only be considered
if they first acquitted the Appellants in respect of the fraudulent conversion charges,
and he did tell them (although without significant emphasis) that the confession
related to theft. The Appellants' case at trial seems to have concentrated on the
minutiae of how the cheque was changed to money, but on the admitted facts, it is
impossible to see a proper basis for an acquittal. We do not think there was any
miscarriage of justice in the circumstances of these cases.

We turn to the appeals against the sentences. In his sentencing remarks, his
Honour referred to the "glowing" references he had received in respect of the
Appellants and to their honest co-operation with the police, but he did not refer
directly to the fact that these mature aged women had both been of previous good
character, having no prior convictions. He imposed the sentences of two and a half
years, and added : "'l don't go on to consider whether | can suspend in whole or in part
the sentence of imprisonment which | have just passed and | decline to do so. ... This
is a deterrent sentence applied under the principle of R v Cunningham that is to deter
people from stealing from their employer."
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His Honour did not give a reference to any report of R v Cunningham. It is, of
course, usual and proper to cite reports, and in Tonga the Courts have an educative
role which makes this specially important. We assume the case is R v Cunningham
[1993] 2 All ER 15; 96 Cr App R 422, where Lord Taylor of Gosforth CJ., speaking
for the Court of Appeal, dealt with an appeal against a sentence of 4 years for robbery
in a small shop at knife-point. Not surprisingly, his Lordship held (at All ER 17) that
the sentencing judge was justified in taking "the need for deterrence into account".
The essence of the view of the Court of Appeal was stated at 18:

"In the present case we consider the learned judge was right
to regard the robbery as very serious and to bear in mind both
the need for deterrence and the prevalence generally of
offences of this kind.

However, Mr Meredith's final ground of appeal is that the
learned judge did not sufficiently have regard to the
mitigating circumstances in the appellant's case, especially
when compared with that of his co-accused, Cole, who
received the same sentence. We think there is merit in this
argument.

This appellant was younger than either of his co-accused. He
was of previous good character, whereas both his co-accused
had records for dishonesty. Furthermore, the appellant co-
operated with the police from the start, whereas Cole made no
admissions and was putting forward an alibi until a very late
stage. These were, in our judgment, matters relevant in
mitigation of sentence within the meaning of s 28(l) of the
[Criminal Justice Act 1991].

Bearing them in mind, we consider that the sentence of four
years passed by the learned judge was too long. We therefore
quash that sentence and substitute for it a sentence of three
years' imprisonment. The concurrent sentence of two years in
respect of the offence of theft will stand. Accordingly the
overall sentence is reduced to one of three vyears'
imprisonment."

R v Cunningham was cited by Lord Taylor CJ in R v Cox [1993] 2 All ER 19 at 21-2,
where he added:

"Although an offender may qualify for a custodial sentence

. the court is still required to consider whether such a
sentence is appropriate having regard to the mitigating factors
available and relevant to the offender (as opposed to such
factors as are relevant to the offence)."
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See also R v Baverstock [1993] 2 All ER 32 at 39. R v Cunningham was cited in the
important New South Wales decision R v Henry (1999) 46 NSWLR 346 where
Spigelman CJ (at para. 29) emphasised:

"A guideline judgment on the subject of sentencing should
not lay down a requirement or anything in the nature of a rule.
The failure to sentence in accordance with a guideline is not
itself a ground of appeal. Guidelines are not rules of universal
application. They may be departed from when the justice of a
particular case requires such departure.”

His Honour also (at para. 42) cited Brennan J (as he then was) in Binni v The Queen
(1994) 68 ALJR 859 at 859:

"By their decisions, the Court of Criminal Appeal hoped to
‘remind sentencing judges of the great importance of
maintaining adequate standards of punishment in sentencing
for armed robbery'. That being the object of the Court of
Criminal Appeal, this Court should not grant special leave to
review the range of sentences which the Court of Criminal
Appeal has set.

However, the Court of Criminal Appeal is bound to apply
general principles of sentencing to any case in which the
Crown seeks to have a range of sentencing established or
confirmed so that the actual sentence in any case properly
reflects its unique circumstances."

Similarly, in R v Engert (1995) 84 A Crim R 67 at 68, Gleeson CJ said:

"It is therefore erroneous in principle to approach the law of
sentencing as though automatic consequences follow from the
presence or absence of particular factual circumstances. In
every case, what is called for is the making of a discretionary
decision in the light of the circumstances of the individual
case, and in the light of the purposes to be served by the
sentencing exercise."

In the light of these authoritative statements, R v Cunningham can never be taken as a
warrant for failure to consider whether a sentence should be suspended in whole or in
part. It was an error of principle to do so. Consideration of the personal factors and of
how they should be reflected in the Court's decision is at the core of the sentencing
judge's task. As has been well said, he must pass sentence, not only on an offence, but
on the individual offender (see R v Henry at para. 7). In R v Cunningham itself, the
Court of Appeal reduced a young man's sentence for a serious crime by 25% on
account of personal factors, particularly “previous good character" and "co-
oper[ation] with the police from the start". Both these factors apply here, and the
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160 previous good character of each appellant has been demonstrated over a longer
period.

In the circumstances, it is necessary for us to determine the appropriate
sentences. We have been greatly assisted by the submissions of counsel, and the
concession made by counsel for the Crown. These cases are plainly appropriate for
suspension to be considered upon the principles laid down in Mo'unga v R [1998]
Tonga LR 154, having regard to the Appellants' previous good records, their co-
operation with the police, and the likelihood they will take the opportunity offered by
a suspended sentence to rehabilitate themselves. We quash the sentences of two and a
half years, and substitute sentences of two years. Some four months has been already

170 served, but the whole balance is to be suspended for two years.
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Sefesi v Fukofuka

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 09/2010

6 October 2010; 8 October 2010

Divorce law — evidence needed for assessment of maintenance — maintenance
order set aside — remitted to Supreme Court for assessment

Divorce law — custody order made contrary to position in the pleadings —
custody order set aside — remitted to Supreme Court

The appellant was a 40 year old Tongan woman who married the respondent on 21
December 1996. There were three children of the marriage, two girls 13 and 10 years
of age and one boy 9 years of age. Both the appellant and respondent were resident in
Tonga. The respondent's most recent petition sought a decree on the basis of
continuous separation for more than two years immediately preceding the
presentation of the petition without both of them maintaining or intending to maintain
or renew normal marital relations or cohabitation. Orders were made in the Supreme
Court concerning the marriage together with custody and maintenance. The grounds
of appeal concerned four principal issues. The first related to the lifting of the
restraining order of 8 September 2008. The appellant claimed that his Honour had
erred because the restraining order was based on arrears in payments and the
respondent's proposal to reside in New Zealand. The appellant claimed that the
respondent should be required to pay bond money as security before leaving Tonga.
The second issue was whether the trial Judge erred in increasing the maintenance
from $140 to $150 a fortnight. The appellant alleged this was insufficient to provide
for the children's education. The third issue was whether the primary Judge erred in
ordering joint custody of the three children given that the respondent deserted the
appellant and lived with a new partner. The fourth issue was whether Section 2(b) of
the Maintenance of Deserted Wives Act (Cap 31) was still effective law and whether
the primary Judge should have disregarded the appellant's claim for a new dwelling
house for her children. The appellant also sought an order requiring payment by the
respondent of $988.63, the costs of the first petition which he had been ordered to pay
in earlier proceedings in the Supreme Court.

Held:
1. No affidavits were filed in accordance with rule 16(4) of the Divorce
Rules 2007 setting out the financial circumstances of the appellant and the
respondent. There was insufficient material before the trial judge for any
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sensible assessment to be made about the amount of maintenance that
should be paid by the respondent. Evidence needed could include the
income of the person against whom the maintenance order was sought,
details of what amounts that person might need to live including
supporting a new partner (if any) and additional children (if any) and what
other sources of income were available to that person (for example,
income generated by the new partner). Equally important would be
evidence about the financial needs of the person claiming maintenance and
any children of the marriage. That would require evidence of the income
(if any) of that person together with evidence of living costs of that person
and the costs of rearing and educating the children.

The maintenance order made by the trial judge should be set aside and the
matter remitted to the Supreme Court for further hearing in which the
parties can lead evidence to enable the Court to make a proper assessment
of what is an appropriate amount of maintenance (if any) to be paid by the
respondent.

The custody order should be set aside and the matter remitted to the
Supreme Court. The respective pleadings of the parties made clear there
was agreement that the appellant only should have custody. The
respondent gave evidence before the trial judge that he wanted custody,
but for an issue to arise in that way and for an order to be made in terms
contrary to the position agreed in the pleadings, was a procedure not to be
encouraged.

The court set aside orders 2 and 4 and remitted the matter for further
hearing by the Supreme Court. The court also varied order 1 of the trial
judge to provide that the order nisi for dissolution of the marriage not be
made absolute unless and until the respondent paid the appellant her costs
in FD 31/2008. The respondent should not expect to obtain the benefit of a
court order dissolving the marriage when he failed to comply with the
earlier order to pay the costs.

Cases considered:
‘Ahio v Tilikini [2005] Tonga LR 22
Vaotangi v Vaotangi [2000] Tonga LR 434

Statutes considered:
Divorce Act (Cap 29)
Maintenance of Deserted Wives Act (Cap 31)

Rules considered:
Divorce Rules 2007

Counsel for the appellant : Mr Fakahua
Counsel for the respondent : Mr Fifita
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Judgment

[1] The appellant has been the respondent's wife. Their marriage has failed and
various proceedings have been brought both in the Magistrates’ Court and the
Supreme Court. This is an appeal from orders of the Supreme Court of 18 June 2010
made in the most recent proceedings which were a petition by the respondent for the
dissolution of the marriage. Orders were made concerning the marriage together with
custody and maintenance.

[2] The appellant is a 40 year old Tongan woman who married the respondent on 21
December 1996. There are three children of the marriage, two girls 13 and 10 years of
age and one boy 9 years of age. Both the appellant and respondent are presently
resident in Tonga. The respondent's most recent petition sought a decree on the basis
of continuous separation for more than two years immediately preceding the
presentation of the petition without both of them maintaining or intending to maintain
or renew normal marital relations or cohabitation: see s 3(1)(f) of the Divorce Act
(Cap 29).

[3] His Honour ordered that the marriage should be dissolved and the decree made
absolute, unless sufficient cause was demonstrated within six weeks why this should
not occur. A restraining order (preventing the respondent leaving the Kingdom) of 8
September 2008 made by a Magistrate was lifted. An order for maintenance of
$140.00 per fortnight made by a Magistrate was increased to $150.00 per fortnight
and joint custody of the three children was ordered. The children were to remain with
the mother and reasonable access was granted to the father. The father was to have
the children to stay for two nights per week.

[4] The grounds of appeal concern four principal issues. The first related to the lifting
of the restraining order of 8 September 2008. The appellant claimed that his Honour
had erred because the restraining order was based on arrears in payments and the
respondent's proposal to reside in New Zealand. The appellant claimed that the
respondent should be required to pay bond money as security before leaving Tonga.
The second issue was whether the trial Judge erred in increasing the maintenance
from $140.00 to $150.00 a fortnight. The appellant alleged this was insufficient to
provide for the children's education. The third issue was whether the primary Judge
erred in ordering joint custody of the three children given that the respondent deserted
the appellant and lived with a new partner. The fourth issue was whether Section 2(b)
of the Maintenance of Deserted Wives Act (Cap 31) was still effective law and
whether the primary Judge should have disregarded the appellant's claim for a new
dwelling house for her children. The appellant also sought in the appeal an order
requiring payment by the respondent of $988.63, the costs of the first petition which
he had been ordered to pay in earlier proceedings in the Supreme Court.

[5] At this point, it is appropriate to describe the legislative framework in which the
rights of the parties before the primary judge should have been determined.

[6] Section 2 of the Maintenance of Deserted Wives Act provides:

"It shall be lawful for any married woman who shall have
been deserted by her husband, to summon her husband before
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a Magistrate's Court and thereupon the Court if satisfied that
the husband has wilfully refused or neglected to maintain his
wife or his wife and children and has deserted his wife may —

(@) order the husband to pay a weekly sum to his wife or to
supply his wife or his wife and children with food,
clothing and other necessaries in accordance with his
means; and may in addition or as an alternative to such
order,

(b) order the husband to provide accommodation for his
wife or his wife and children in accordance with his
means;

(¢) order that either the wife or the husband shall have
custody of the children; or

(d) make any other order as in the circumstances of the case
may seem just and proper;

Provided that where the Court has made an order under this
section, the Court may on the application of the married
woman or of her hushand and upon cause being shown upon
fresh evidence to the satisfaction of the Court, at any time
discharge or vary the order or suspend any provision thereof
temporarily and revive the operation of any provision so
suspended. In exercising such powers, the Court shall have
regard to all the circumstances of the case, including any
increase or decrease in the means of either of the parties to the
marriage." (Emphasis added)

[7] Three things should be noted about this Act. The first is that it confers certain
powers on the Magistrates Court. It does not confer those powers on the Supreme
Court, at least when that Court is exercising original jurisdiction. The second is that it
concerns the circumstances of deserted wives. It is legislation enacted for the purpose
of empowering the Magistrates Court to make orders to protect a wife who has been
deserted and also orders to protect the children of the marriage. Such protective
orders include orders to pay maintenance, orders about custody and other orders to
deal with the circumstances which can arise when a wife and her children have been
deserted by her husband. The Act does not expressly or impliedly concern similar
orders which might be made for the benefit of a woman who is divorced from her
husband.

[8] The last thing to mention about this Act is that though it was enacted in 1919 it
has been amended several times since and at least as recently as 1992. It is a law of
the Kingdom which has full legal effect. It is wrong in principle to describe it as "an
old law, a very old law" as the trial judge did, suggesting its antiquity compromised
its legal effectiveness. These remarks were made in the context of the primary judge
rejecting the appellant's application for an order requiring the respondent to build a
house for her and her children. Of course in contemporary circumstances an order
might infrequently be made ordering a husband of modest means who has deserted
his wife to build her a house (though doubtless a range of orders could be made fitting
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the description of "providing accommodation®) but the antiquity of the law is entirely
irrelevant to whether such an order should be made.

[9] In circumstances where one or both parties to a marriage are petitioning for its
dissolution then the Divorce Act is the source of power to make orders in relation to
custody, maintenance and other matters where those orders will operate in the period
following the dissolution. They are powers conferred on the Supreme Court.

[10] Under that Act the Court may make "such orders as appear just with respect to
the custody, maintenance and education of the children of the family" (s 19 Divorce
Act). The term the "children of the family" includes any legitimate children under the
age of 18 years who are dependent on the parties to the marriage for their support" (s
2 Divorce Act). Section 18 confers a power to make a range of orders against one
party for the maintenance of the other party.

[11] In the proceedings before the trial judge, the respondent sought, in his petition,
three orders. The first was that the marriage be dissolved. The second was that the
appellant have custody of the children and he have access during the weekends. The
third was that the maintenance order of "$140.00 per pay day" be lifted. In her reply
to the petition, the appellant sought that the marriage be dissolved subject to the
respondent paying the costs he was ordered to pay in his earlier unsuccessful
dissolution petition. The appellant also sought orders that the respondent build and
furnish a dwelling house for her and the children, that she have custody of the
children and the maintenance she was to be paid, be increased from $140 per
fortnight to $140 per week. It appears from the orders sought by each party, that it
was common ground that an order should be made giving the appellant custody of the
children. All that was in issue was whether the respondent should have access at
weekends.

[12] It is unnecessary to describe in detail the evidence before the trial judge or to
summarize his reasons which were very brief. It is sufficient to note that no affidavits
were filed in accordance with rule 16(4) of the Divorce Rules 2007 setting out the
financial circumstances of the appellant and the respondent. The oral evidence at the
hearing of their financial circumstances, was extremely superficial and generalized.
The trial judge's reasons to increase the maintenance by only $10 per fortnight
focussed only on the income of the respondent and involved, it appears, his Honour
making a range of assumptions about how much the respondent needed to live on and
support his new partner and their three children. These assumptions were made
without evidence to support them.

[13] In our opinion, there was insufficient material before the trial judge for any
sensible assessment to be made about the amount of maintenance that should be paid
by the respondent. Without exhaustively describing what evidence might be needed to
undertake the task, it would, in many cases, require the judge to know the income of
the person against whom the maintenance order was sought, details of what amounts
that person might need to live including supporting a new partner (if any) and
additional children (if any) and what other sources of income were available to that
person (for example, income generated by the new partner). Equally important would
be evidence about the financial needs of the person claiming maintenance and any
children of the marriage. That again would require evidence of the income (if any) of
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that person together with evidence of living costs of that person and the costs of
rearing and educating the children.

[14] The need for evidence of this type was referred to by Ward CJ in Vaotangi v
Vaotangi [2000] Tonga LR 434 at 436. It was again referred to by Ward CJ in 'Ahio v
Tilikini [2005] Tonga LR 22 at 24. The maintenance order made by the trial judge
should be set aside and the matter remitted to the Supreme Court for further hearing
in which the parties can lead evidence to enable the Court to make a proper
assessment of what is an appropriate amount of maintenance (if any) to be paid by the
respondent.

220 [15] The same should happen in relation to the custody order. That is, the order
should be set aside and the matter be remitted to the Supreme Court. The respective
pleadings of the parties made clear there was agreement that the appellant only should
have custody. It is true that the respondent gave evidence before the trial judge that he
wanted custody. But for an issue to arise in that way and for an order to be made in
terms contrary to the position agreed in the pleadings, is a procedure not to be
encouraged.

[16] We should emphasize that we are not suggesting that the parties to a failed
marriage should be required to engage in expensive litigation in which significant
legal costs are incurred in preparing for trial. In many jurisdictions the emphasis now

230 is on resolving matrimonial disputes by processes which do not involve litigation.
Litigation is now seen as a process of last resort. So ideally it would also be in the
Kingdom of Tonga. Even if there are not formal mediation services provided by a
Court in matrimonial disputes, parties to these disputes should always be encouraged
to try and resolve the disputes by discussion and agreement. But if there has to be
litigation, it should not be determined arbitrarily. It should be resolved on a principled
basis by reference to sufficient material to enable that to occur.

[17] We propose to set aside orders 2 and 4 of the primary judge and remit the matter
for further hearing by the Supreme Court. We so order. We also vary order 1 of the
trial judge to provide that the order nisi for dissolution of the marriage not be made

240 absolute unless and until the respondent pays the appellant her costs in FD 31/2008.
We so order. A litigant, in this case the respondent, should not expect to obtain the
benefit of a court order (dissolving the marriage) when he has failed to comply with
an earlier order (to pay the costs).

[18] We should add that the conclusion reached by the trial judge about the
restraining order was correct. In the result, the matter will return to the Supreme
Court to resolve issues of custody and maintenance unless the parties reach
agreement.

[19] The appeal is allowed, in part, with costs.
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Hatch anor v Solicitor General

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 19/2010

7 October 2010; 8 October 2010

Family law — adoption — not granted because appellants had not lived with
children for six months — appeal — appeal allowed

On 24 June 2010 the court dismissed applications by the appellants for letters of
adoption of two infants (one born 18 May 2010 (male) and the other born 8 June 2010
(male)) and one young child (born 15 July 2005 (female)). The applications were
made under The Maintenance of Illegitimate Children Act (Cap 30). The appellants
were a husband and wife and citizens of the United States. The second appellant was
of Tongan heritage. In support of each application the appellants filed an affidavit
from the second appellant which annexed amongst other things, an undated report of
a United States licensed child protection agency, "Families for Children", dealing
with the financial, social and family circumstances of the appellants and addressing
their capacity and ability to parent the children for which adoption was sought. The
court indicated that the applications were dismissed because the children had not been
with the appellants for six months. There was a clear view of the court that it was a
precondition to granting letters of adoption, that the appellants must have spent six
months with the children.

Held:

1. The need for an applicant for adoption to have cared for the child for six
months was intended to allow a proper assessment of the relationship
between them. This was based on the position in England.

2. Three particular matters needed to be addressed by the appellants before
any further hearing took place:

i.  the affidavit of the second appellant did not address the
question of whether there had been any payments to the
mother and, if so, in what amount;

ii.  the reports prepared by "Families for Children™ addressed
the position in relation to the adoption of one child or the
adoption of two children by them. The reports do not
address the position if the appellants were to adopt three
children;
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iii.  the income referred to in the report should be clarified as
should its source.

3. The appeal was allowed and the court set aside the orders of the trial judge
and remitted the matter to the Supreme Court in order that the Chief
Justice give such further directions for the further hearing of the
appellants' applications.

Cases considered:
M (an infant), Re [1964] 2 All ER 1017
M (an infant), Re [1973] 1 All ER 852
W (an infant), Re [1962] 2 All ER 875

Statute considered:
The Maintenance of Illegitimate Children Act (Cap 30)

Counsel for the appellant . Mr Fakahua
Counsel for the respondent : MrKefu
Judgment

[1] This is an appeal against orders made by the Supreme Court of 24 June 2010
dismissing applications by the appellants for letters of adoption of two infants (one
born 18 May 2010 (male) and the other born 8 June 2010 (male)) and one young child
(born 15 July 2005 (female)) and orders made the following day refusing, in effect, to
reconsider the orders made the preceding day. The applications were made under The
Maintenance of lllegitimate Children Act (Cap 30).

[2] The appellants are a hushand and wife and, we understand, citizens of the United
States. They are certainly residents of that country. The second appellant is of Tongan
heritage. In support of each application the appellants filed an affidavit from the
second appellant which annexed amongst other things, an undated report of a United
States licensed child protection agency, "Families for Children", dealing with the
financial, social and family circumstances of the appellants and addressing their
capacity and ability to parent the children for which adoption was sought. The
affidavits and the reports are deficient in ways we discuss later in these reasons.

[3] We can move quickly to what we view as the central issue in the appeal. The
primary judge clearly indicated in the orders he made, that the applications were
dismissed because the children had not been with the appellants for 6 months. While
his Honour did not publish reasons, the terms in which the orders were expressed
clearly disclose a view that it was a precondition to granting letters of adoption, that
the appellants must have spent 6 months with the children.

[4] The decision was plainly a discretionary one. However, in our opinion, the
exercise of the discretion by the primary judge miscarried by the apparent application
of a rigid and inflexible rule. His Honour spoke of "the required 6 months" in his
orders and also that the "applicant(s) must have all three children with her for 6
months". His Honour did not appear to consider whether a lesser period was
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appropriate (at least in relation to one of the children) given the second appellant's
relationship with one of the mothers and her child.

[5] The need for an applicant for adoption to have cared for the child for six months is
intended to allow a proper assessment of the relationship between them. So much is
apparent from the statement dated 8 May 2000 issued by the Chief Justice entitled
"Re: Adoption Cases". The Chief Justice noted that:

"The court will only grant letters of adoption after the
applicants have had the care of the infant for a period that is
sufficient to allow a proper assessment of the relationship
between them. In most cases that would be at least six months
and this requirement will only be waived in exceptional cases
and for good reason."

[6] We understand that this statement of the Chief Justice was based on his Honour's
careful consideration of practices in England which, while then influenced by specific
and complex statutory provisions, provided guidance for the Courts in the Kingdom
of Tonga.

[7] The position in England on the question of whether it was necessary for the child
to have lived with the adopters can be illustrated, for example, in the discussion par.
658 of VVol.24 of Halsbury's Laws of England, 4" edition and, as to the adoption of
children from abroad, the discussion in par 655 of that volume and footnote 6 in
particular. Generally there was a need for the child and adopters to have lived
together though the period depended on the age of the child.

[8] The purpose of such provisions was described by Buckley J in Re M (an infant)
[1964] 2 All ER 1017 at 1023 as being "to give the court an opportunity of satisfying
itself that the infant has settled down happily with both the applicants and that both
the applicants are likely to prove suitable persons to be in a parental relationship to
the infant". In England, laws in the past have prohibited the removal of infants. They
have prevented parties living overseas removing an infant in order to have continuous
care and control of the infant for a specified period to satisfy then prevailing English
adoption laws: see Re M (an infant) [1973] 1 All ER 852. That continuous care and
control had to be in England: see Re W (an infant) [1962] 2 All ER 875.

[9] In this appeal we propose to set aside the orders made by the trial judge and remit
the matter to the Chief Justice of the Supreme Court. The Chief Justice may think
there should be a review of the practices in the Supreme Court about the adoption of
Tongan children born in the Kingdom and whose adoption is sought by persons living
permanently outside the Kingdom. We hasten to add that we are not, in following this
course, suggesting there need be such a review or that the existing position would
change as a result of a review if it was to take place. Nor are we suggesting that these
particular applications have to be determined by the Chief Justice. These are all
matters for the Chief Justice to determine.

[10] We conclude by referring to three particular matters arising in the present
applications which, in our opinion, need to be addressed by the appellants before any
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further hearing takes place. We raised them with the appellants' counsel at the hearing
of the appeal.

120 [11] The first is that the affidavit of the second appellant did not address the question
of whether there had been any payments to the mother and, if so, in what amount.
This is required, for obvious reasons, by clause 2(A)(viii) of Practice Note No.3 of
1992.

[12] The second is that the reports prepared by "Families for Children” referred to at
the beginning of these reasons address the position in relation to the adoption of one
child by the appellants or the adoption of two children by them. What the reports do
not address is the position if the appellants were to adopt three children. Obviously
there may be a material difference in the appellants' capacity to provide and care for
three adopted children on the one hand and one or two adopted children on the other.

130 [13] The third is that the second appellant is described in those reports as a
"professional parent” and her employer is described as "Professional Parent". She is
recorded as earning $72,313 for this work. Having regard to parts of the report this
may simply be a reference to work she does caring at her home for "two mentally
challenged female adults" (as described in the reports). However what this income is
for should be clarified as should its source.

[14] We allow the appeal, set aside the orders of the trial judge and remit the matter to
the Supreme Court in order that the Chief Justice can give such further directions as
he deems necessary for the further hearing of the appellants' applications. We make
no order as to costs.
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LiouvR

Court of Appeal, Nuku'alofa
Burchett, Salmon, and Moore JJ
AC 21/2010

7 October 2010; 8 October 2010

Sentencing — possession of arms and ammunition — suspended imprisonment
and $10,000 fine — appeal against $10,000 fine — reduced to $3,000

The appellant was charged with possession of arms without a license and possession
of ammunition without a license. He pleaded guilty and was sentenced to 12 months
imprisonment suspended for 2 years. On the second charge he was fined $10,000 to
be paid within 30 days, in default of payment 12 months imprisonment. He appealed
against the $10,000 fine on the ground that the sentence was manifestly excessive.
The Crown accepted that the fine was excessive and pointed out that appellant was
fortunate to have his prison sentence suspended because an earlier suspended
sentence had obviously not served as a sufficient deterrent.

Held:

1. The $10,000 fine was manifestly excessive considered in the context of the
sentence of imprisonment on the first charge and in the context of income
levels in Tonga. If the appellant had the means the court would have
considered that $5000 would have been an appropriate fine. However in
the light of the appellant's submissions as to means the court reduced that
to $3000.

2. The sentence in the court below was amended to replace the fine of
$10,000 with one of $3000. In all other respects the sentence stood.

Statute considered:
Arms and Ammunition Act (Cap 39)

Counsel for the appellant : Mr Tu'utafaiva
Counsel for the respondent : Mr Kefu and Miss 'Atiola
Judgment

[1] The appellant pleaded guilty in the Supreme Court to two charges under s 4 Arms
and Ammunition Act. The first charge was of possession of arms without a license
and the second of possession of ammunition without a license. On the first charge he
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was sentenced to 12 months imprisonment to be suspended for 2 years. On the second
charge he was fined $10,000 to be paid within 30 days, in default of payment 12
months imprisonment. He appeals against the $10,000 fine on the ground that the
sentence is manifestly excessive.

Background

[2] In January 2010 police discovered under a table in the appellant's office a 9 mm
pistol and 60 bullets. The pistol was a semi-automatic. The appellant told the police
he did not have a licence to possess either the pistol or the ammunition. In fact he
could not have obtained a licence because the pistol is a prohibited weapon. The
appellant was arrested. He cooperated with the police and admitted his offending. His
counsel told the court that he had accepted the pistol and ammunition as security for a
loan which has never been repaid. In 2001 he was convicted on two charges of
conspiracy to commit arson in respect of which he was sentenced to 2 years in prison.
20 months of the sentence was suspended for 2 years.

[3] The sentencing judge rightly described the offences as serious. Because of the
guilty plea and cooperation with the police he sentenced the appellant to 12 months in
prison on the first charge. Because of the appellant's age (60) and his very poor state
of health he suspended the whole of the sentence. He imposed the fine on the second
charge.

The submissions

[4] Mr Tu'utafaiva submitted that the fine was excessive and for the Crown Mr Kefu
accepted this was so. Mr Tu'utafaiva told this Court that the appellant's financial
position was very poor. He used to be wealthy but he was now struggling financially.
He said that the appellant could manage a fine of $2000 but would have to borrow
money to pay it. Mr Kefu submitted that a $5000 fine would be appropriate. He
pointed out that appellant was fortunate to have his prison sentence suspended
because an earlier suspended sentence had obviously not served as a sufficient
deterrent.

Decision

[5] We agree that the $10,000 fine was manifestly excessive considered in the context
of the sentence of imprisonment on the first charge and in the context of income
levels in Tonga. If the appellant had the means we would have considered that $5000
would have been an appropriate fine. However in the light of Mr Tu'utafaiva's
submission we are prepared to reduce that to $3000.

[6] The sentence in the Court below is amended to replace the fine of $10,000 with
one of $3000. In all other respects the sentence stands.
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Moli v Police
Supreme Court, Nuku'alofa
Scott CJ

AM 23/2010

14 October 2010; 21 October 2010

Sentencing — common assault and indecent exposure — sentence harsh and
excessive — quashed and replced with suspended sentence

The brief facts were that in February 2010 the appellant was at the complainant's
home. He was a regular visitor to the home as he was courting the complainant's aunt.
He was supposed to be helping the 9 year old complainant with her homework. As the
complainant went to leave the room the appellant "stroked her right leg". Two days
later the appellant was again at the home helping the complainant with her
homework. The appellant "unzipped his trousers took out his penis and showed it to
the complainant”. The matter was reported to the police. The appellant was charged
with common assault contrary to section 112(a) of the Criminal Offences Act and
indecent exposure contrary to section 3(I) of the Order in Public Places Act. The
appellant pleaded guilty to both charges. The Magistrates' Court was told that the
appellant was aged 38 and had no previous convictions. He cooperated with the
police explaining that he had acted as alleged because he "became aroused”. The
appellant was sentenced, on the first count to an immediate term of 6 months
imprisonment. On the second count he received a fine of $50 in default 2 months
imprisonment. He appealed against the sentence passed on the first count on the
grounds that it was harsh and excessive.

Held:

1. While sexual assaults on children, especially those committed by persons
in a position of trust, were to be viewed seriously, there was no principle
that such assaults must inevitably result in a sentence of immediate
imprisonment.

2. The maximum penalty for the offence with which the appellant was
charged was 12 months imprisonment. The Magistrate approached
sentence on the basis that the appellant's good character and guilty plea
together entitled him to a 50% discount. The Court considered that this
approach was not correct since the gravity of the offence itself should have
been reflected in the starting point.
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3. The seriousness of any indecent assault on a child must be marked by
imprisonment, however, in the circumstances the sentence imposed was
unduly harsh and wrong in principle.

4. The appeal was allowed, the sentence was quashed and 4 months
imprisonment suspended for two years was substituted.

Cases considered:
R v Motulalo [2000] Tonga LR 311 (CA)
R v Peterson [1994] 2 NZLR 533

Statutes considered:
Criminal Offences Act (Cap 18)
Order in Public Places Act (Cap 37)

Counsel for the appellant : MrPiukala
Counsel for the Crown : MrLutui
Judgment

[1] The Appellant faced two charges. The first was common assault contrary to
section 112(a) of the Criminal Offences Act (Cap 18) the second was indecent
exposure contrary to section 3(I) of the Order in Public Places Act (Cap 37).

[2] The brief facts, which were accepted by the Appellant who pleaded guilty to both
charges, were that on February, 2010 on about 4 pm the accused was at the
complainant's home. He was a regular visitor to the home as he was courting the
Complainant's aunt. He was supposed to be helping the 9 year old complainant with
her homework. As the complainant went to leave the room the Appellant "stroked her
right leg".

[3] Two days later the Accused was again at the home helping the Complainant with
her homework. The Appellant "unzipped his trousers took out his penis and showed it
to the complainant". The matter was reported to the police.

[4] The Magistrates' Court was told that the Appellant attempted to offer his
apologies to the family and make amends but the family is "too upset and up to this
day they have not been in contact at all"

[5] The Magistrates' Court was told that the Appellant was aged 38 and had no
previous convictions. He cooperated with the police explaining that he had acted as
alleged because he "became aroused"

[6] The Appellant was sentenced, on the first count to an immediate term of 6 months
imprisonment. On the second count he received a fine of $50 in default 2 months
imprisonment. He appeals against the sentence passed on the first count.

[7] Mr. Piukala suggested that the sentence was harsh and excessive. If a term of
imprisonment was warranted then it should have been suspended. Mr. Piukala told me
that since the events complained of there had been a change in the circumstances: the
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Appellant had now married the complainant's aunt and the family had forgiven him. |
was handed a letter from the complainant’s mother seeking “a lighter sentence".

[8] Mr. Lutui opposed the appeal. He did not accept that the Magistrate had erred in
his approach and indeed the record revealed that he had taken all relevant
considerations into account. Any changes in circumstances that had occurred since
the sentence was passed were not sufficient to affect the outcome.

[9] While sexual assaults on children, especially those committed by persons in a
position of trust, are to be viewed seriously, there is no principle that such assaults
must inevitably result in a sentence of immediate imprisonment. Unfortunately Mr.
Lutui was not able to assist me with any sentencing precedents.

[10] In R.v. Motulalo [2000] Tonga Law Reports 311, the Court of Appeal allowed an
appeal by the Crown against a suspended sentence of 2 years, substituting an
immediate term of imprisonment in a case involving a 37 year old man who assaulted
his 9 year old step-daughter in circumstances which the Court described as
"equivalent to attempted rape". The full circumstances are set out in the report at 312
40/50 and need not now be repeated.

[11] By comparison, the assault in this case can only be described as minor. It is
perhaps for this reason that the Appellant was charged under section 112 (a) and not
125 (1) of the Act.

[12] The maximum penalty for the offence with which the Appellant was charged is
12 months imprisonment. As appears from the record the Magistrate approached
sentence on the basis that the Appellant's good character and guilty plea together
entitled him to a 50% discount. In my view this approach was not correct since the
gravity of the offence itself should have been reflected in the starting point.

[13] In Motulalo (above) the Court of Appeal cited, with approval, the New Zealand
case of R .v. Peterson [1994] 2 NZLR 533 in which the factors which may be taken
into account in deciding whether to suspend a sentence of imprisonment are set out.

[14] The Appellant's behavior last February was low and shameful. He recognized
this when he cooperated with the police, pleaded guilty and tried to apologize to the
family. In the months that have elapsed the Appellant has been forgiven. He has
married and is unlikely to be tempted to re-offend.

[15] In my view the seriousness of any indecent assault on a child must be marked by
imprisonment however in the circumstance of this case | regard the sentence imposed
as unduly harsh and wrong in principle.

RESULT:

Appeal allowed,;

Sentence quashed;

4 months imprisonment suspended for 2 years substituted;
Term of suspension to commence on 2 July, 2010.
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R v Dalgety QC

Supreme Court, Nuku'alofa
Shuster J
CR 64/2010

1 November 2010

Judicial review — indictment unsigned and undated — indictment a nullity and
therefore quashed

It was alleged that on or about 19th January 2010 Lord Ramsay Robertson Dalgety
QC made under affirmation in judicial proceedings, before the Royal Commission of
Inquiry into the sinking of the MV Princess Ashika, a material statement relating to a
matter of fact which he knew to be false. The defendant was charged with one count
of perjury contrary to section 63(1) of the Criminal Offences Act (Cap 18). The
defendant sought to quash the indictment.

The judgment was successfully appealed by the Crown and the Court of Appeal
judgment is at page 195.

Held:

1. The court found that the Tongan Indictment contained in the file was
undated and was unsigned. Also, the Tongan Indictment was not stamped
by staff using the Supreme Court Seal.

2. The indictment was a nullity which could not be cured with an amended
indictment and it was therefore quashed.

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for the Crown . MrKefu
Counsel for the defendant : Mr Hirchfield, Mr Baron
Afeaki, Mr T Afeaki

Clarification of the reasons for guashing the indictment in file CR 64-
2010

On Mondaylst November 2010 this Court heard a pre-trial application to quash
the indictment preferred against the defendant Ramsay Robertson Dalgety on 23rd
April 2010, alleging a crime of perjury.
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The charge alleged: -

LORD RAMSAY ROBERTSON DALGETY QC had been charged with a
single count of perjury, contrary to section 63(1) of the Criminal Offences Act (Cap
18) of the Laws of Tonga.

The charge relates to an allegation - that on or about 19th January 2010 at
Kolofo'ou Lord Ramsay Robertson Dalgety QC did make under affirmation in
judicial proceedings; before the Royal Commission of Inquiry into the sinking of the
MV Princess Ashika, a material statement relating to a matter of fact which he knew
to be false, which is recorded in the official transcript of that judicial proceedings as
follows.

MR VARITIMOS, Well, do you know what the shareholding
in Ocean Pacific Limited is?

Lord Dalgety, I-1 can't remember that. It was — it was
organized out- | wasn't involved in the organization of that
company.

In the light of my oral ruling on the 1st November 2010 | have decided to clarify and
expand upon my oral decision as it relates to file CR64-2010.

Chronology of the file reference CR 64-2010

In perusing the front of the court record it shows the following to have occurred
in relation to file CR 64/2010 — the case of R v Dalgety

On15th April 2010 the file was assigned to Ford CJ with the words "hold for
arraignment" written in Ford CJ's own hand, on the file cover.

On 27th April 2010 the record indicates the defendant appeared for arraignment.
The Crown was represented by Mr. Kefu; the defendant was represented by Mr.
Afiaki.

From perusing the Court file there is no record on this file of an Indictment
being filed in this court on or after the 23rd April 2010.

A stamp placed and identified as entry 8 - on the file cover, reveals the
defendant pleaded not guilty to the charge, he elected to be tried by a judge sitting
alone. The stamped record was completed in Ford CJ's own hand.

The record indicates the trial was fixed for 26th October 2010 and a pre trial
conference [PTC] was fixed for 29 September 2010 bail was extended to that date.

The cover reveals on 30th June 2010, a directions hearing was fixed for 23rd
July 2010 before Ford CJ that hearing was attended by Mr. Kefu and the defendant in
person

The hearing of 30th June 2010 was adjourned to 4th August 2010 - no reason is
recorded on the cover as to why the hearing was adjourned, on that day.

On the cover, dated 23rd July 2010 is a note stating as follows - at the directions
hearing on 4th August 2010, a fixture will be made for dealing with the defence pre-
trial application, QUERY — was this the application to quash the indictment?

On 4th August 2010 the record indicates Mr. Afeaki Mr. Kefu and the Court,
agreed to deal with what the Chief Justice called, 'the application’ - by way of written
submissions timetabled as follows.
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. Mr. Afeaki was to file his submissions by 11" August
2010
. Mr. Kefu was to file his submission in response by18™"
August 2010
. Mr. Afeaki was to file submissions in reply by 25"
August 2010.

On 5" August 2010 the Court file record indicates the file was administratively
reassigned by Ford CJ, to Shuster J.

On Monday16™ August 2010 Shuster as Acting Chief Justice saw the Dalgety
file CR64/2010 for the first time, and asked court staff where the submissions were?

The Crown had filed their submissions on 16" August 2010. Final submissions
appear to have been served on the Court on 9" September 2010.

On 22™ September 2010 the defendant appeared before the court requesting the
court's permission to travel out of the jurisdiction, on official business.

Before granting the request, the Court requested Crown Law's opinion and
ordered their attendance in chambers that same afternoon.

The request by the defendant to travel abroad was agreed to, by the Crown Law
Office. Accordingly the defendant was allowed to travel.

Commentary
This court recognizes in determining the outcome of a trial of ANY person

involving trial before a judge sitting alone, the case file will require handling with
utmost care.

In a trial where the defendant has elected trial by a Judge sitting alone, the Judge
cannot just simply look inside the case file, because he may see evidence he should
not see or something which might sway him one way or the other in his decision
making process.

| certify that on checking the contents of our court file CR64 / 2010 on the 29th
September 2010 in chambers, whilst considering the defence motion to quash the
Indictment, that this Court found the following documents on file.

Contained in the file was an Indictment relating to file CR64/10 - written in the
Tongan language. Tongan is the official language of the Kingdom — it is apparent to
this court that Mr. Dalgety speaks and understands English as his first language.

The Tongan Indictment, contained in file CR64/10 is undated and is unsigned
FURTHER and of particular importance to this court; was the fact the Tongan
Indictment had not been stamped by staff using our Supreme Court Seal.

My finding is that the Tongan Indictment had not been dated and or signed by a
court official - on its front page in the top right hand corner, as is our usual practice.

That single Tongan Indictment was the only Indictment contained in our court
file, and this finding - is in my view extremely important to the outcome of the
defence application to quash the indictment which was said to have been filed on the
23rd April 2010.
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Request for a copy of the indictment

At a pre trial conference which took place in Chambers on 29th September
2010, present was Mr. Sisifa representing the Crown, and, Mr. Hirschfeld for the
defendant who was abroad and my associate.

I explained that | had inherited this case from the former Chief Justice and that |
was unable to proceed to trial on the 26th October 2010 because of other court
commitments.

At the PTC | was handed a letter dated 17th September 2010 and an English
copy of the defence counsels Indictment by counsel for the defendant - Mr.
Hirschfeld. He indicated this indictment had been supplied to him by the Crown — in
response to his letter of the 17th September 2010,

I certify this was the first time; as the trial judge that | had seen an English
translation of the Tongan Indictment against Lord Ramsay Robertson Dalgety QC.

At the PTC defence counsel drew the Courts attention to their letter dated 17th
September 2010 the letter requested a copy of the Indictment laid against the accused
it was addressed to the Solicitor General, the letter is self explanatory and the court
was furnished - a copy.

At that PTC, the court was assured by the representative of the Crown Mr. Sisifa
that full disclosure of their case had been made to the defence

The pre trial conference 29th September 2010

At the PTC 29th September 2010 - it was decided as follows.

The trial listed by Ford CJ for the 26th October 2010 would be vacated and
moved to the week commencing 1st November 2010 because the Court had other
fixtures on the 26th October 2010.

The Court agreed that the defence motion to quash the indictment would be
heard pre-trial, and be based on the parties written submissions as previously agreed.

Effectively the Court confirmed the party's agreement with Ford CJ made on 4th
August 2010 that submissions were to be on paper and, the Court agreed that
agreement would be honoured.

Defence request for a copy of the indictment

In my view it is necessary for me to set out the contents of the letter dated 17"
September 2010, handed to the Court by defence counsel, addressed to the Solicitor
General

The letter reads as follows,

TU'INUKUTAVAKE BARON AFEAKI
Lawyer Kingdom of Tonga Barrister [New Zealand]

17" September 2010

The Solicitor General
Crown Law
Nuku'alofa

Dear Solicitor General
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Could you please supply this office [within seven days] with a
copy of the indictment to be presented in the above case?

Form 19 being a notice to Magistrate of Application for
Committal does not constitute an indictment

The matter is urgent so | would ask for your immediate
attention to this matter. The next judicial event is the Pre
Trial set down for the 29" September 2010.

Signed T Baron-Afeaki

The letter to the Solicitor General indicates on its face, that officials from the Crown
Law Office received the letter at 2.50 pm the same day. | heard from counsel that in
response to that letter a copy of the Indictment was served upon them.

The timing of the letter dated 17" September 2010 requesting a copy of the
Indictment is important because as it says clearly in the Constitution.

The Constitution

11 Procedure on indictment

No one shall be tried or summoned to appear before any court
or punished for failing to appear unless he have first received
a written indictment (except in cases of impeachment or for
offences within the jurisdiction of the magistrate or for
contempt of court while the court is sitting). Such written
indictment shall clearly state the offence charged against him
and the grounds for the charge. And at his trial the witnesses
against him shall be brought face to face with him (except
according to law) and he shall hear their evidence and shall be
allowed to question them and to bring forward any witness of
his own and to make his own statement regarding the charge
preferred against him. But whoever shall be indicted for any
offence if he shall so elect shall be tried by jury and this law
shall never be repealed. And all claims for large amounts shall
be decided by a jury and the Legislative Assembly shall
determine what shall be the amount of claim that may be
decided without a jury.

A central question for determination is this- why would the defence on the 17"
September 2010 write a letter to the Solicitor General if they had previously received
a copy of the Indictment at or before the purported arraignment before the Chief
Justice on 27" April 2010 more particularly on or around the 23 April 2010?

The defence letter requesting a copy of the Indictment is dated 17" September
2010 and that period is one hundred and forty three days - after the arraignment [143
days] or [147] days from when the indictment is said to have been filed in this court.

Having had my first sight of the English translation of the Tongan Indictment
which was found on the on file on the 20" September 2010, the Court of its own
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volition commented that the indictment should have showed - the first name[s] and
the surname of the accused, and the Indictment should not have contained the title
Lord or shown the defendant's qualification — or standing as a Queens Counsel

It is well established that an indictment should not show a defendants title more
particularly his qualification as a Queens Counsel - ostensibly because all men are
equal - before the law.

Authority - Tongan Constitution

Section 4 Same law, for all classes

There shall be but one law in Tonga for chiefs and
commoners for non-Tongans and Tongans. No laws shall be
enacted for one class and not for another class but the law
shall be the same for all the people of this land.

AND see 2 Hale 175
Constitution
Section 89 Powers

The judges shall have power to direct the form of indictments
to control the procedure of the lower Courts, and to make
rules of procedure.

On 27" October 2010 this court received submissions from counsel for the defendant,
together with authorities supporting their motion to quash the Indictment laid against
the accused. There were approximately 300 pages of counsel's submission filed on
that date in their attempt to quash the indictment against the defendant.

Discussion

A bill of indictment is a written or printed accusation of a crime, made at the
suit of the Crown, against one or more persons. Halsbury's Vol 11 193 page 118.

In other words the indictment is the formal method of bringing a person before a
Supreme or Higher Court for trial, but an indictment cannot be preferred unless there
has been a valid committal by a Magistrate, that is well established and is according
to law. In this case there was a valid committal.

In essence a criminal trial cannot start until there is a valid indictment before the
court.. The law says if an indictment is invalid then all proceedings therein, including
guilty pleas are a nullity authority -R v Newland [1988] QB Cr App. R 118 CA, R v
Morias 87 Cr App. R9 CA

This court clearly recognizes that not every defect in an indictment will render
the Indictment invalid. Indictments can be cured per Archbold
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Constitution

11 Procedure on indictment

No one shall be tried or summoned to appear before any court or punished for
failing to appear unless he have first received a written indictment (except in cases of
impeachment or for offences within the jurisdiction of the magistrate or for contempt

240 of court while the court is sitting). Such written indictment shall clearly state the
offence charged against him and the grounds for the charge. And at his trial the
witnesses against him shall be brought face to face with him (except according to
law) and he shall hear their evidence and shall be allowed to question them and to
bring forward any witness of his own and to make his own statement regarding the
charge preferred against him. But whoever shall be indicted for any offence if he shall
so elect shall be tried by jury and this law shall never be repealed. And all claims for
large amounts shall be decided by a jury and the Legislative Assembly shall
determine what shall be the amount of claim that may be decided without a jury.

This court accepts the fact the defendant was arraigned before Ford CJ and that

250 the defendant elected trial by a Judge sitting alone. This is evidenced by my looking
at the front cover of the file containing the evidence in file CR 64/2010. This court
recognizes the writing of former Chief Justice Ford's hand.

This court is certain of the following that the Tongan Indictment found and
contained in the file CR64/2010 was not signed or dated or stamped as being filed in
this court.

This court is certain that the former Chief Justice had not recorded - the
defendant's election or the defendant's plea, or, dated or signed the Tongan indictment
himself as an officer of the court, as was his usual practice.

Perhaps there was another indictment but this court cannot be sure because —

260 there is no other copy, contained in this file.

This court is certain that there is no stamp on the top right hand corner of the
Tongan Indictment in file CR64/2010 showing receipt or dating by our Court staff
and that | find as a fact.

It has never been the practice as it may be in other jurisdictions to record and
keep separate from the evidence file — the Indictment. In my view this should be done
the indictment should be separately filed and properly recorded, away from the file
containing the evidence upon which a defendant is committed.

At the PTC on 29" September 2010 this Court said - if there was to be an
amended indictment in this case, then it must be served on the other party and filed

270 properly and the amended indictment must be dated, and it must be signed prior to the
trial date.

On the 12" October 2010 18 days before the pre- trial application to be heard on
the1™ November 2010 this Court received an amended Indictment STAMPED as
received on the 12" October 2010.

That amended Indictment | certify is now on this file and was considered in
court on the 1% November 2010
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The status of all other indictments filed in the Supreme Court

Crown Counsel argued forcefully, that the practice had always been in Tonga
that Indictments were neither signed nor dated, Counsel said there were hundreds of
such cases and this is a Sovereign State which of course this Court fully accepts.

It may well be — that in the past that the validity of an Indictment had not been
challenged; however in this case CR 64/2010 the defendant has challenged the
validity of the Indictment against him, as is his legal right or, the right of any other
man.

For a Court to ignore a challenge to an indictment against any man saying it's
always been done in that way would in my respectful view be completely wrong. All
sides in this case and particularly the Crown were on notice of such a challenge to the
indictment because they had all the papers

The law applies to everyone. In arraigning a person, be it in Tonga or anywhere
else in the world — the presiding Judge has a duty to ensure fairness to every accused.

On arraignment it is essential to ensure [1] that there has been a valid committal
from a duly constituted Magistrates Court to the Supreme or a higher court. [2] That
the Indictment is valid and that [3] the defendant clearly understands the nature of the
charge or charges against him.

A judge's duty is essentially to uphold the law, apply the constitution and all
relevant laws and to decide cases according to the evidence

It is trite law that in every jurisdiction in the world — most legal documents will
have no validity if they are not signed and dated.

For example for a will to be valid, it must be signed and dated.

For an affidavit to be valid it must be signed dated and witnesses by a
Commissioner for Oaths JP or other judicial officer.

For a summons to be valid it must be signed and dated

For a warrant to be valid be it a search warrant or an arrest warrant -it must be
signed and it must be dated

For a Civil Court of Appeal Judgment to be valid, it must be dated and signed.
Statute says so Parliament addressed that here in the Kingdom of Tonga.

Court of Appeal Act Cap 7 Section 15D

(6) Notwithstanding anything contained in subsection (3) of
this section, the effective date of a judgment signed and
dated in pursuance of that subsection shall be the date
upon which it is read in open court.

Turning to the necessity for the signing of Indictments

In the case of R v Laming 90 CR App R 450 the CA said an appropriate officer
of the court had departed from the usual practice, and that he had signed the
indictment on the front page, rather that at the end.

It was held by the CA that the officer had signed the indictment, therefore
intending to validate it, thus the indictment was valid. The CA said departure from the
normal practice of signing the Indictment at the end was however to be, strongly
discouraged.

Mr. Kefu stated he would sign the Indictment in open court and in response to
that argument for signing an amended indictment, defence counsel Mr. Hirschfeld
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objected on the grounds that the Indictment dated 23™ April 2010 was not dated and
or signed and in his view the trial was from that date - and is a nullity and one cannot
cure that nullity - with an amended Indictment

This court agreed with Mr. Hirschfeld and because it had not been able to sight
a signed and dated indictment on the file for the 27" April 2010 — the court quashed
the Indictment.

The court also refused leave to re-arraign the defendant on the amended

330 indictment which had been filed on the 12" October 2010

I wish to make it plain and for the sake of clarity. This ruling applies only to
case file CR64/1010.

This is the only file where | as a trial judge have found an Indictment on file -
with no stamp, no date and no signature on the Indictment or a record of the
defendant's election and plea recorded with the Judges signature and date appended to
that Indictment.

The case file cover is not an Indictment. The stamp used by the former Chief
Justice - should have or could have been recorded on the Tongan Indictment BUT it
was not.

340 It is accepted practice in Commonwealth Jurisdictions that if an Indictment is
quashed the defendant may be committed again for trial by going through the
committal procedure again from start,, but | stress that is entirely a matter for the
Crown.

Quashing an Indictment - is NOT the same as acquitting a defendant

For the avoidance of doubt

In relation to any other pending case before the Supreme Court for trial, |
confirm that all other Indictments to my knowledge; have been properly filed in the
Supreme Court Registry

I confirm further, that they have all been stamped dated and signed by a member

350 of the Supreme Court Staff who | deem is - the appropriate Officer of the Court.

As | indicated in my Oral Ruling on Monday the 1% November my ruling
quashing the Unsigned and Undated Indictment put on 27 April 2010 - applies to
file CR64/2010 only that is the case of R v Dalgety.

However from 20" October 2010 Practice Directive No 1 of 2010 applies to all
future Indictments presented in the Supreme Court of Tonga and as | indicated in my
oral Ruling that Practice is not and cannot be applied retroactively.
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R v Dalgety

Court of Appeal, Nuku'alofa
Scott, P
AC 25/2010

8 December 2010

Practice and procedure — leave to appeal application — indictment quashed —
public importance question — leave granted

On 23 April 2010 the respondent pleaded not guilty to an indictment containing a
single count of perjury contrary to section 63(1) of the Criminal Offences Act (Cap
18). The indictment had not been signed and dated before the respondent was
arraigned. On the date set for the commencement of the trial, 1 November 2010, the
Court heard and allowed a defence motion to quash the indictment. Brief reasons for
allowing the motion were delivered orally and on 5 November written reasons were
published. The appellant filed an application for leave to appeal against the quashing
of the indictment.

The Court of Appeal decision was delivered on 15 April 2011 and will be reported in
the 2011 Law Reports.

Held:
1.  The primary judge explained that the decision to quash the indictment was
a reflection of the unique circumstances of this particular case.
2. The court was satisfied that the decision raised a question of public
importance which should be answered. Accordingly, leave to appeal was
granted.

Case considered:
Cumbes v Robinson [1951] 1 All ER 661

Statutes considered:
Court of Appeal Act (Cap 9)
Criminal Offences Act (Cap 18)

Rules considered:
Court of Appeal Rules



40

50

60

[2010] Tonga LR

Counsel for the appellant : MrKefu
Counsel for the respondent : Mr Afeaki
Decision

[1] On 23 April 2010 the respondent pleaded not guilty to an indictment containing a
single count of perjury contrary to section 63(1) of the Criminal Offences Act (Cap
18).

[2] It is not disputed that the indictment had not been signed and dated before the
respondent was arraigned.

[3] On 1 November 2010, being the date set for the commencement of the trial, the
Court heard, and after argument, allowed a defence motion to quash the indictment.
Brief reasons for allowing the motion were delivered orally and on 5 November
written reasons were published.

[4] This is an application filed on 1 November, 2010 pursuant to section 17C(1) of the
Court of Appeal Act (Cap 9), for leave to appeal against the quashing of the
indictment.

[5] Where, as in section 17C(1), provision is made for leave to appeal to be granted
by the primary judge or the Court of Appeal, the usual and better course is for leave
first to be sought from the primary judge. Although that was not done here, | am of
the view that it is appropriate in this case that the application be heard in this Court.

[6] Order 10 Rule 1 of the Court of Appeal Rules provides that an application for
leave to appeal must be made ex parte and may be determined by a single judge
without a hearing.

[7] It appears that notice of the application was given by the Crown to the respondent
since | have before me a notice of opposition to the application filed on 23 November.
In my view no notice of the application should have been given to the respondent
since, until leave had been granted a valid notice of appeal was not available to be
served (Cumbes v Robinson [1951] 1 All ER 661). | am also of the view that the
notice of opposition is misconceived since there is no provision for a respondent's
notice (similar to that provided for in a civil appeals by RSC 0.5 r 3) in a criminal
appeal. The time to argue the merits of the appeal is following a grant of leave, not
before.

[8] Although the primary judge explained on 5 November that his decision to quash
the indictment was a reflection of the unique circumstances of this particular case, |
am satisfied that the decision raised a question of public importance which should be
answered by this court. Accordingly, leave to appeal is granted.
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Funaki Enterprises v Kakala

Supreme Court, Nuku'alofa
Scott CJ
AM 33/2010

21 October 2010; 2 November 2010

Criminal law — default in loan repayments — private prosecution false
representation — appeal dismissed

In about 2009 the appellant agreed to lend, and the respondent agreed to borrow, a
sum of money. The appellant brought a civil claim against the respondent and
obtained judgment in the total sum, inclusive of costs and legal fees, of $1292. The
Court ordered repayment to be made at the rate of $400 per month. Only $450 was
repaid. The criminal proceedings (a private prosecution under the provisions of
section 197 of the Criminal Offences Act (the Act as amended)) were commenced by
summons dated 15 March 2010. The respondent was charged with obtaining $1125
from the appellant by false pretences, contrary to section 164 of the Criminal
Offences Act. The appellant's secretary told the court that the respondent had sought a
loan, had entered into an agreement to borrow and repay and then he had made
default in his repayments. The respondent claimed that there was no evidence to show
that any representation made by the respondent when applying for the loan was false;
accordingly, an essential element of section 164 was lacking. The Magistrate found
no case for the respondent to answer.

Held:

1. A statement of intention about future conduct, whether or not a statement
of existing fact, was not a statement that could amount to a false pretence.
If, however, such a statement was accompanied by a statement of fact,
such as a statement of ability to repay, which was proved to have been
false at the time it was made, then a false pretence may be found to have
been established: R v Dent (1955) 39 Cr App R 131.

2. The appellant was unable to point to any false representation as to an
existing fact made by the respondent when he obtained his loan. The
appeal was dismissed.

Cases considered:
Edgington v Fitzmaurice 29 Ch D 459
R v Dent (1955) 39 Cr App R 131
R v Makahununiu [2005] Tonga Law Reports 41
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Statutes considered:
Criminal Offences Act (Cap 18)
Larceny Act 1916 (E&W)

Counsel for the appellant : MrKengike
Counsel for the defendant : Mr Fakahua
Judgment

[1] In about 2009 the appellant agreed to lend, and the respondent agreed to borrow, a
sum of money. Although the agreement was in writing no copy of the agreement has
been produced to this court or to the court below.

[2] Taking the Summons and the transcript of the proceedings together it appears that
a total of $1566 was borrowed but only two repayments of $50 were made.

[3] The appellant brought a civil claim against the respondent and obtained judgment
in the total sum, inclusive of costs and legal fees, of $1292. The Court ordered
repayment to be made at the rate of $400 per month. Only $450 has been repaid.

[4] The criminal proceedings (a private prosecution under the provisions of section
197 of the Criminal Offences Act (the Act as amended)) were commenced by
summons dated 15/03/2010. The respondent was charged with obtaining $1125.00
from the appellant by false pretences, contrary to section 164 of the Act. This section
is in essentially identical terms to section 32 of the Larceny Act 1916 (E&W). It
appears from the summons that the sum of $1125 represented the amount still owed
by the respondent to the appellant.

[5] The evidence against the respondent was that of the appellant's secretary. He told
the court that the respondent had sought a loan, had entered into an agreement to
borrow and repay and then he had made default in his repayments.

[6] At the conclusion of the appellant's case, Mr. Fakahua submitted that there was no
evidence to show that any representation made by the respondent when applying for
the loan was false; accordingly, an essential element of section 164 was lacking.

[7] The Magistrate upheld the submission and found no case for the respondent to
answer. He relied on R .v. Makahununiu [2005] Tonga Law Reports 41.

[8] On appeal before me, Mr. Kengike explained that s 164 had been amended in
2005 to allow private prosecutions; this was because of the number of cases of this
type. It was becoming far too common for money to be borrowed but never repaid.
The sanction of the criminal law was needed to deter this kind of conduct.

[9] Mr. Kengike referred me to paragraphs 1948 to 1950 of the 36" Edition of
Archbold in which the elements of the Larceny Act provision are examined. Relying
on the words of Bowen L.J in Edgington .v. Fitzmaurice 29 Ch. D 459, 483 he
submitted that the respondent's failure to repay was clear evidence that he had no
intention to repay when he took the loan.
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[10] In my view the law is clear. As stated by Ward CJ in Makahununiu_"the need for
the deception to relate to a present fact [is still part] of our law".

[11] In R v Dent (1955) 39 Cr. App. R 131 it was held that a statement of intention
about future conduct, whether or not a statement of existing fact, is not a statement
that can amount to a false pretence. If, however, such a statement is accompanied by a
statement of fact, such as a statement of ability to repay, which is proved to have been
false at the time it was made, then a false pretence may be found to have been
established.

[12] The passage referred to me by Mr. Kengike contains the following observation:

"It would probably now be unsafe in any circumstances to
base an Indictment under [section 64] on a statement of future
intention alone"

[13] The Magistrate was right. The appellant was unable to point to any false
representation as to an existing fact made by the respondent when he obtained his
loan. The appeal must be dismissed.



10

20

30

200

[2010] Tonga LR

Fresha Exports Limited v Tonga Co-operative Federation
Limited

Supreme Court, Nuku'alofa
Scott CJ
CV 220/2009

9 November 2010; 15 November 2010

Company law — court appointed receiver — but not incorporated company; was
cooperative society — appointment set aside

Practice and procedure — applications which affected other parties should not
be ex parte

On 7 December, 2009 judgment in the amount of NZ$297,140.31 and
US$177,721.85 was entered against Tonga Cooperative Federation Limited (TCF) in
default. On 2 March 2010, upon application being made ex parte by the judgment
creditor, the Court appointed a receiver to enforce the judgment against TCF. The
Court acted pursuant to RSC. 0.33. The applicant, Crosby Exports Limited, applied to
set aside the 2 March 2010 order on the ground that it was made in error and without
jurisdiction. The judgment creditor argued that it was entitled to the priority which it
had acquired by obtaining judgment in its favour. Secondly, since her appointment,
the receiver had done an excellent job and she should be allowed to complete the task
for which she had been appointed. The applicant advanced two basic propositions: the
first, was that a receiver may not be appointed where the judgment debtor was a
cooperative society and secondly, that RSC 0.33 did not give the Supreme Court a
blanket power to appoint a receiver.

Held:

1. The provisions of the Companies Act did not apply to a cooperative
society whether or not it was deregistered under section 43 of the Act. The
provisions of Parts VI and VII of the Act were inconsistent with the
appointment of a receiver under the Companies Act. RSC 0.33 only gave
the Supreme Court the power to appoint a receiver where such an
appointment was provided for by statute. The Act provided no such
powers of appointment by the court.

2. The order made on 2 March 2010 was made without jurisdiction and was
set aside. The court acted on the impression that TCF was an incorporated
company but it was actually a cooperative society.

3. The court pointed out that applications which did not only affect the party
applying should, except in cases of exceptional urgency, always be served
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on all parties. If TCF had been served with the 2 March 2010 application
then the error lying at the heart of the order would almost certainly have
been revealed.

Statutes considered:
Civil Law Act (Cap 25)
Companies Act 1995
Cooperative Societies Act (Cap 118)
Supreme Court Act 1981 (UK)

Rules considered:

Supreme Court Rules 2007
Counsel for the applicant : MrNiu
Counsel for the judgment creditor : Mr Afeaki
Decision

[1] On 7 December, 2009 judgment in the amount of NZ$297,140.31 and
US$177,721.85 was entered against Tonga Cooperative Federation Limited (TCF) in
default of Defence.

[2] On 2 March, 2010, upon application being made ex parte by the Judgment
Creditor, the Court appointed a receiver to enforce the judgment against TCF. The
Court acted pursuant to RSC. 0.33.

[3] This is an application made under RSC 0.13 r 7, by a person, Crosby Exports
Limited, to set aside the 2 March, 2010 order on the ground that it was made in error
and without jurisdiction.

[4] Both Counsel filed comprehensive and helpful written submissions which need
not now be repeated in detail.

[5] In brief, Mr. Afeaki submitted that the Judgment Creditor was entitled to the
priority which it had acquired by obtaining judgment in its favour. Secondly, since
her appointment, the receiver had done an excellent job and she should be allowed to
complete the task for which she had been appointed. Details of the progress made by
the receiver are set out in a report dated 1 April, 2010.

[6] Mr. Niu advanced two basic propositions. The first, was that a receiver may not be
appointed where the judgment debtor is a cooperative society and secondly, that RSC
0.33 does not give the Supreme Court a blanket power to appoint a receiver.

[7] Judging by its name, one would think that TCF was a limited liability company
but in fact it is, as was agreed by counsel, a cooperative society. The fact that the
word "limited" is included in its name derives from the requirement of section 6(3) of
the Cooperative Societies Act (Cap 118 —the Act).

[8] The relevant parts of the Act dealing with a society's failure to meet its financial
commitments are parts VI and VII. Section 41 (1) provides that the Registrar of
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Cooperative Societies, upon application by a creditor, may authorize an investigation.
If the Registrar is of the view that the committee of the society is not performing its
duties properly he may appoint a person to act in effect as a receiver (section 42 (b)).
The appointee has the power to “recover the assets and discharge the liabilities of the
society” (section 42 (2) (b)). If the Registrar is of the opinion that the society should
be dissolved the society's registration can be cancelled (section 44). Following
cancellation a liquidator can be appointed section 46). Among the liquidator's powers
is the right to decide "any question of priority which arises between creditors"
(section 47 (c)).

[9] It was common ground that following the repeal of the Civil Law Act (Cap 25) in
2003 there is now no bankruptcy law in Tonga. It was also agreed that the only
specific statutory provision for the appointment of a receiver is to be found in the
Companies Act (14 of 1995) e.g sections 242 and 270 (2)(f). Section 62 of the Act,
however, specifies that the provisions of the Companies Act do not apply to a
"registered" cooperative society.

[10] In my view the provisions of the Companies Act do not apply to a cooperative
society whether or not it has been deregistered under section 43 of the Act. In my
view, the provisions of Parts VI and VII of the Act, outlined above are inconsistent
with the appointment of a receiver under the Companies Act.

[11] In England and Wales, section 37 (1) of the Supreme Court Act 1981 gave the
High Court the power to appoint a receiver "in all cases in which it appears to the
court to be just and convenient to do so". This provision has no application in Tonga.
In my opinion RSC 0.33 only gives the Supreme Court the power to appoint a
receiver where such an appointment is provided for by statute. The Act provides no
such powers of appointment by the court.

[12] | am satisfied that the order made on 2 March, 2010 was made without
jurisdiction and must be set aside. It is plain that the court acted on the impression,
now conceded to have been wrongly given by paragraph (3) of the Statement of
Claim, that TCF was an incorporated company. The application succeeds; the order of
2 March, 2010 is set aside.

[13] The question now is how the liquidation of TCF's assets should be carried
forward to the benefit of all its creditors. Counsel may wish to consider approaching
the Registrar. The appointment of a receiver under section 42 (b) of the Act would
avoid her excellent work to date being wasted.

[14] Before leaving the matter | wish again to point out that applications which do not
only affect the party applying should, except in cases of exceptional urgency, always
be served on all parties. If TCF had been served with the 2 March, 2010 application
then the error lying at the heart of the order would almost certainly have been
revealed.

[15] I will hear counsel as to costs.
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R v Talia'uli

Supreme Court, Nuku'alofa
Scott CJ
CR 159/2009

8 December 2010
Sentencing — manslaughter of son — severe punishment — 15 years imprisonment

During the evenings of 4 and 6 September 2009 the accused inflicted such severe
punishment on his son, aged 4, that he died on 7 September. The accused pleaded
guilty to a single count of manslaughter. The maximum penalty for which he was
liable was 25 years imprisonment.

Held:

1.  The mitigating factors included no previous convictions, cooperation with
the police, expression of contrition, and a plea of guilty. The aggravating
factor was that he beat his son so brutally he lost his life and as a result his
wife and surviving children were left in penury and dependent on support
from friends and relatives.

2. The court took all factors into account and imposed a sentence of 15 years
imprisonment. It was ordered that the last six years be suspended for three
years on condition that he was of good behaviour and that he attended a
Salvation Army rehabilitation course upon his release.

Cases considered:
Ditford (NSW CCA 17 March 1992)
DPP v Newbury [1976] 2 All ER 365
Mo'unga v R [1998] Tonga LR 154
R v Prue [1974] 2 NZRL 392
R v Witika [1993] 2 NZRL 424
West (1989) 11 Cr. App. R (S) 33
Williams (1984) 6 Cr. App. R (S) 298

Statute considered:
Criminal Offences Act (Cap 18)

Counsel for the Crown : Mrs Moala
Counsel for the accused : Mr Tu'utafaiva
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Sentence

[1] Sione Taliauli : You have pleaded guilty to a single count of manslaughter,
contrary to section 93 of the Criminal Offences Act (Cap 18).

[2] The detailed facts of this case have been read out by the prosecutor and agreed by
you. Briefly, during the evenings of 4 and 6 September you inflicted such severe
punishment on your son Today Katoa Talia'uli, aged 4, that he died on 7 September.

[3] It is accepted by your counsel that in these circumstances the maximum penalty
for which you are liable is 25 years imprisonment.

[4] In considering the appropriate sentence to impose | take the following matters into
consideration.

[5] You are a married man aged 31. You have two other children, one aged 7 and one,
the twin sister of you son, now aged 5. You have a good working record being a self
employed mechanic.

[6] You have no previous convictions. You cooperated with the police and admitted
the facts alleged against you. You have expressed contrition for what you did.

[7] On this occasion you have pleaded guilty to manslaughter, a plea which is
accepted by the prosecution. Although the evidence against you is overwhelming |
give you credit for your plea.

[8] The aggravating factors are that instead of discharging the God-given duty to
bring up and protect your son you beat him so brutally that he lost his life. As a result
of what you did your wife and surviving children have been left in penury and
dependent on support from friends and relatives.

[9] Your lawyer recognises that you must inevitably go to prison for a long time. He
helpfully referred me to the recent case of Siaosi Kofutu'a (AC 33/09) in which the
Court of Appeal considered the effects of premeditation and provocation in
manslaughter cases. The Court referred to DPP v Newbury [1976] 2 All ER 365 in
which the widely varying circumstances of manslaughter was discussed.

[10] Mr. Tu'utafaiva also referred to Mo'unga v R [1998] Tonga LR 154 in which the
matters which could be taken into account in deciding whether to suspend or partially
suspend a sentence of imprisonment were explained. It was urged upon me that
although you had committed a terrible crime the consequences of which you would
have to live with for the rest of your life, there was still a hope for eventual
redemption and reconciliation with your family.

[11] Unfortunately, Mrs. Moala was unable to assist me with authorities but | have
also considered R v Witika [1993] 2 NZRL 424 and R v Prue [1974] 2 NZRL 392.
Both these cases are concerned with the manslaughter of children. Prue is not wholly
dissimilar to the present case however Witika deals with a quite different pattern of
offending.

[12] 1 have also found assistance in two English authorities namely West (1989) 11
Cr. App. R (S) 33 and Williams (1984) 6 Cr. App. R (S) 298, which is a case similar
to this one.
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[13] In Ditford (NSW CCA 17 March 1992) Chief Justice at Common Law Hunt
spoke of the need for real deterrence in crimes against young children and of the
community's demand for severe punishment. | am mindful of these considerations but
also take the view that you are unlikely to reoffend and that there will eventually be a
place in society for you to lead a worthwhile life.

[14] Taking all factors into account | impose a sentence of 15 years imprisonment. |
order that the last six years be suspended for three years on condition that you be of
good behaviour and that you attend a Salvation Army rehabilitation course upon your
release.
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R v Hufanga

Supreme Court, Nuku'alofa

Scott CJ

CR 81/2009

9 December 2010

Sentencing — possession of illicit drugs — small amount — fine

The police executed a search warrant at the accused's home and found a bin
containing 1.5 grammes of leaves, seeds and flowers fragments. In a motor car further
fragments of cannabis were found weighing 0.32 grammes. The accused was found
guilty after trial by a judge and jury of one count of possession of an illicit drug,
namely cannabis plant, contrary to section 4(a) of the Illicit Drugs Control Act 2003.
The maximum penalty was a fine of $120,000 or a term of imprisonment of 25 years,
or both. The accused had one previous conviction for indecent assault for which he
was sentenced to 9 months imprisonment, suspended for two years. The present
offence was committed within the operation period of the suspended sentence.

Held:
1.

In a press release dated 1 June 2001 (reported at [2001] Tonga LR 333) the
former Chief Justice indicated that henceforth possession of even small
amounts of cannabis would attract a sentence of imprisonment. The
maximum penalties for this offence were very substantial. The court
agreed that in most cases possession, even of cannabis, would attract a
sentence of imprisonment, however, it also took the view that the personal
circumstances of the offence may occasionally indicate a different result.
The court declined to activate the suspended sentence imposed in October
2009 because the offences were of an entirely different character and were
separated by a period of three years. Given the tiny amounts of cannabis
found in his possession a sentence of imprisonment was not warranted. He
was fined $1000 and was given 3 months to pay, in default 3 months
imprisonment.

Case considered:
Anders v Police Department [1974-80] Tonga LR 60

Statute considered:
Illicit Drugs Control Act 2003
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Counsel for the Crown . Mrs Moala
Counsel for the accused : Mr Tu'utafaiva
Sentence

[1] Felise Hufanga you have been found guilty after trial by a judge and jury of one
count of possession of an illicit drug, namely cannabis plant, contrary to section 4(a)
of the Illicit Drugs Control Act 2003.

[2] The maximum penalty for this offence is a fine of $120,000 or a term of
imprisonment of 25 years, or both.

[3] The brief facts are that the police executed a search warrant at your home. A bin
was found containing 1.5 grammes of leaves, seeds and flowers fragments. In a motor
car in your compound further fragments of cannabis were found weighing 0.32
grammes.

[4] The details of your family background are set out in a probation report filed on 8
December, 2010. You are aged 37, a farmer and fisherman and you support a de facto
partner.

[5] You have one previous conviction for indecent assault for which you were
sentenced to 9 months imprisonment, suspended for two years. The present offence
was committed on 20 March, 2009 and is therefore within the operation period of the
suspended sentence. On the other hand, as pointed out by Mr. Tu'utafaiva, the actual
offences were committed some 3 years apart and are of an entirely different nature.

[6] In a press release dated 1 June, 2001 (reported at [2001] Tonga LR 333) the
former Chief Justice indicated that henceforth possession of even small amounts of
cannabis would attract a sentence of imprisonment. Only a few months before that
press release Mr. Justice Ford, as he then was, imposed a fine of $500 on a man who
was found in possession of a small amount of the drug. In the conclusion of his
remarks Ford J discussed and declined to follow sentencing guidelines laid down by
Hill J in Anders v Police Department [1974-80] Tonga LR 60.

[7] As already noted the maximum penalties for this offence are very substantial
indeed. While agreeing that in most cases possession, even of cannabis, will attract a
sentence of imprisonment, | also take the view that the personal circumstances of the
offence may occasionally indicate a different result.

[8] In the present case, the offences being of an entirely different character and being
separated by a period of three years, | decline to activate the suspended sentence
imposed in October, 2009. Given the tiny amounts of cannabis found in your
possession | do not think a sentence of imprisonment is warranted.

[9] You are fined $1000. You are given 3 months to pay, in default 3 months
imprisonment.






